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—Arts. 220, 311— Order of dismissal based partly 
on erroneous assumption of fact— High Court will 
not decide as to proper punishment on deletion of 
erroneous portion but quash such order. See Ibid, 
Art. 311. AIR 1900 Mad 393 (DB). 

Arts. 226 and 311 (2) — Railway servant — Re- 

duction in rank by way of seniority — Writ to 
quash. 

Even assuming that the seniority of the railway 
servant has been adversely affected by an order of 
the General Manager passed in contravention of a 
rule, the railway servant has no justiciable right 
which can be enforced by the High Court by the 
issue of a writ or other appropriate order. Even if 
there was a reduction in rank by way of seniority 
it is obvious that it was not as and by way of punish- 
ment. Rules of seniority, no doubt, are based on 
certain equitable principles but they also depend 
upon certain principles of administrative practice 
which may in certain cases lead to hardship. AIR 
1937 PC 31 and AIR 1937 P C 27, Rel. on. 1958 
Mad W N 645 : 71 Mad L W 750 : (1959) 1 Mad 
L J 359 : (1959) 2 Lab L J 613 ; AIR 1959 Mad 68 
(71) (Prs 11, 12, 13) (DB). 

Arts. 226 and 311 — Scope —-'Reduction in rank' 

contemplated — Variation in order of seniority — 
Remedy under Art. 226 held cannot be revoked. See 
Ibid, Art. 311. AIR 1958 Mad 53. 

Arts. 226, 309 and 311 — Administrative acts — 

Issue of writ — Reversion to original substantive post 
as administrative measure — No reduction in rank — 
Petition under Art. 226 — Competency. See Ibid, 
Art. 311. (1957) 2 Mad LJ 515. 

—Arts. 220 and 311— Infructuous order. 

Contention that Government of Madras had no 
power to remove petitioner from service and that 
Government bad contravened Art. 311 — Held, that 
if the contention of the petitioner wis sound, the 
High Court would not be passing any infructuous 
order — ■ It would be directing the Government to 
pass a legal order after complying with the provi. 
sions of the Constitution of India — To that extent 
it would be performing its duty to see that no autho- 
rity in Madras State exercised its powers in deroga- 
tion of the provisions of the Constitution. 1954 Mad 
W N 592 i (1955) 1 Lab L J 391 i (1954) 2 Mad L J 
591 : AIR 1954 Mad 1043 (1044) (Ft B) (Pr 3). 

Art. 226 — Departmental enquiry — Disciplinary 

authority having discretion under Central Civil Ser- 
vices (C. C. and A.) Rules, 1957 to permit accused 
Government servant to engage legal practitioner 
haviDg regard to circumstauces of case — Question 
whether refusal to allow lawyer amounts to denial 
of adequate opportunity to defend should depend 
on facts and circumstances of each case — Case not 
one of great complexity in which the Government 
servant could not have himself adequately defended 
without aid of lawyer — Every opportunity givea to 
him at the enquiry — Government servant stating at 
enquiry that he had not been handicapped in presenting 
his case -Held, he could not make a grievance out 
of the refusal to allow lawyer at the departmental 
enquiry in the writ application. AIR 1901 Cal 1 
(SB) and AIR 1957 Andh Pra 414 and AIR 1958 All 
632 and AIR 1962 Orissa 78, Rel. on. AIR 1964 
Manipur 4G (57, 58) (Ft C) (Prs 34, 35, 36). 

Arts. 226 and 311 — Dismissal of civil servant — 

Writ against— High Court cannot go into reasons 
for punishment imposed. 

In a writ petition against an order of dismissal 
passed against a Civil Servant, the High Court 
cannot go into the reasons which induced the 
punishing authority to impose the punishment when 


there has been an enquiry consistent with the pres- 
cribed Rules. AIR 1903 S C 779, Foil. (1965) 1 Mys 
L J 323 (DB). 

Art. 226 — Termination of services without en- 
quiry —Subsequent reinstatement with direction that 
interim period should be treated as leave without 
allowances — Direction having been made without 
finding the servant guilty was not by way of punish- 
ment and could not he sustained. See Ibid, Art. 311. 
AIR 1962 Mys 43 (DB). 

Arts. 220, 309 and 313 — Government servant — 

Conditions of service — Administrative instructions 
are not law within meaning of Art. 313 — Error 
committed by breach of such instructions — It cannot 
be rectified by application to Court. 

The remedy of an employee in this case is Dot by 

an application under Art. 226 to the High Court but 

by an appeal of an official or political kind. AIR 
1937 P C 31 and AIR 1937 P C 27 and 1895 A C 229, 
Rel. on. 38 Mys L J 212 : ILR (I960) Mys 360 : 
AIR 1961 Mys 247 (252, 256) (Pt C) (Prs 33, 54) 
(DB). 

Art. 226 — Discretionary orders — Reduction in 

rank — Reversion of officiating officer for want of 
vacancy - Question of subsequent promotion — Dis- 
cretion of Government— Interference by High Court. 
See Ibid, Art. 311 (2). AIR 1957 Nag 95 (DB). 

— Arts. 226, 311 — Jurisdiction of High Court — 
Dismissal of Government servant under Police Regu- 
lation— (M. P. Police Regulation, Regn. 232). 

The jurisdiction of the High Court is not res- 
tricted only to cases where there has been any in- 
fraction of the Constitution but extends also to cases 
where the Police Act or Regulation have been in- 
fringed. in dismissing a police officer from service. 
ILR (1955) Nag 93 r 1955 Cri L J 974: AIR 1955 
Nag 160 (163) (Pt D) (Pr 15) (DB). 

Art. 220— Dismissal of public servant- Question 

falling for '-onsideration under S. 240 (2) — Relief 
under Art. 220 of Constitution. See Government of 
India Act (1935), S. 240 (2). AIR 1954 Nag 258 
(DB). 

Art. 226 — Dismissal of public servant — Appli- 
cation under Art. 226 — Applicant if should be left 
to his ordinary remedy by suit. 

Where a public servant who has been ordered to 
be dismissed applies for a writ under Art. 220, he 
should not be left to his ordinary remedy by a suit. 
Public interest is not served by allowing the validity 
of the impugned order to remain in doubt till the 
final result of an ordinary litigation. Notwithstand- 
ing the impugned order, the applicant is deemed to 
be in service and would be entitled to receive his 
remuneration until his services are validly deter- 
mined afresh, though he is kept out of actual service 
as a result of the impugned order. If the applicant 
is not to be retained in service, there is then no point 
in prolonging a situation which entitles him to his 
pay without rendering any service to the State. 1955 

(P S % L (DB) 45 ! AIR 1954 N#g 258 ^ 259 ’ 26 °* ^ 

-Art. 226 — Dismissal, removal and reduction in 

rank— Nature of— Termination of service in ordinary 
course — Article not applicable — No remedy under 

Art. 220. See Ibid, Art. 311. AIR 1954 Nag 161 
(DB). 

—Art. 226- Writ jurisdiction — Railway employee 
Misconduct — Subordinate Railway employee de- 
manding and accepting paltry amount of 8 annas 
froQi passenger for service rendered -Dismissal from 
service - It is not within jurisdiction of High Court 
under Art. 220 to enquire whether punishment of 
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dismissal was tOD severe — Railway Establishment 
Code, Vol.I, R. 1701, Para. 2(1) ILR (1964) Cut 
369 : (1965) 1 Lab L 1 181 i (1965; 7 O J D 69 : 
AIR 1964 Orissa 253 (254; (Pt B) (Pr 5) (DB). 

Art. 226 Civil Court’s jurisdiction to interfere 
with Government’s Order of dismissal of its servant. 
See Ibid, Art. 311. AIR 1963 Orissa 73 (DB). 

Art. 226 — Departmental enquiry — Dismissal of 

servant - Power of High Court. See Ibid, Art. 311. 
AIR 1960 Orissa 26. 

" 7 ^*Art. 226 - Powers of High Court — Dismissal of 
civil servant-interference. 

Where after a consideration of the entire evidence, 
the Appellate Authority has come to the conclusion 
that the charges against the Government servant have 
been proved and that his dismissal Iroro service was 
proper the High Court in the exercise of its extra- 
ordinary jurisdiction under Art. 220 would not inter- 
fere with the dismissal order merely because the 
delinquent was not allowed by the En-juiry Officer to 
examine a certain witness or to further cross examine 
certain another witness. I L R (1959) Cut 95 : A I R 
1959 Orissa 152 (155) (Pt C) (Pr 11) \DB). 

Art. 226— High Court’s power under — Nature 

and scope of. 

A writ of certiorari is not meant to correct an erro- 
neous decision of an inferior tribunal. The High 
Court in such case< is not to act as an appellate Court 
and correct whs t it may considr r to be an error in 
the decision, nor has it anything to do with the appre- 
ciation of evidence. Irregularities in the conduct of 
departmental inquiry regarding the allegations against 
a civil servant oi in reception of evidence therein, 
rejection of defence as unreliable and the conclusion 
being based on insufficient evidence or conjectures are 
matters which do not fall for consideration of the 
High Court in proceedings under Art. 220. The fact 
that certain rules have been framed to safeguard the 
rights of civil servants in matters of disciplinary 
action does not mean that the High Court has juris- 
diction to quash the order of dismissal simply because 
the provisions of one or the other of those rules have 
not been strictly observed So far as there is no contra- 
vention of Art. 311 of the Constitution this Court 
would have no jurbdiction to quash an order of dis- 
miseal A I R 1952 S C 192, Ret. I L R (1955) Patiala 
416 : AIR 1955 Pepsu 97 (104,105) (Pt E) (Prs 23, 
24). 

Art. 226— Existeuce of alternate remedy— Funda- 
mental rights. 

Where the procedure adopted by the Government 
in terminating the services of the petitioner who was 
integrated as a permanent employee on the regular 
establishment of the Government, was alt 'gether ille- 
gal and violated the fundamental rights of the peti- 
tioner under Art. 311 it was held that it would not be 
proper to throw out his petition under Art. 226 merely 
because it was open to him to file a civil suit against 
the Government. ILR (1953) Patiala 5S8 : A I R 1953 
Pepsu 196 (200) (Pt D) (Pr 7). 

Arts. 226 and 311 — Government servant — Depart- 
mental inquiry held against him resulting in his dis- 
missal — Writ petition by servant — High Court’s 
powers in such petition to review findings of Inquiry 
Officer. ILR (1965) 2 Punj 319. 

Art. 226— Power to interfere — Interim Order of 

suspension — Suspension order providing subsistence 
allowance — Order is not punishing measure but 
interim order — Order cannot be challenged in writ 
proceedings : A I R 1961 S C 270 and \ I R 19 4 S C 
787, Foil. 1954 Cur L J 489 : 66 Pun L R 1227. 

Arts. 226, 311 -In petition under Art. 220 merits 

of charges made in the departmental enquiry cannot 


be considered. ILR 11962) 2 Punj 642: A I R 1963 
Punj 298 (318) (Pt Z6) (Pr 41) (DB). 


Arts. 226 and 311— Departmental enquiry — En- 
quiry.Officer refusing to summon records from posses- 
sion of employer — Refusal made ground for writ 
petition as betraying bias — Held that High Court in 
the writ petition was not sitting as a Court of Appeal 
and could not go into correctness or otherwise of the 
grounds foi refusal on the part of the Enquiry Officer. 
04 Pun L R 431 : (1962) 4 Fac L R 213 : (1962) l 
Lab L J 570 j AIR 1962 Punj 355 (358) (Pt B) (Pr 11). 

—Arts. 226, 311 — Reduction in rank — Petitioner 
reduced from his officiating post to substantive post 
on account of incompetency and not by way of 
punishment — Article 311 does not apply. See Ibid, 
Art. 311. AIR 1960 Punj 244. 


~ Arts. 228 and 311 (2) — Government servant — 
Departmental enquiry — Nature of function of In- 
quiry Officer — Enquiry Officer refusing to comply 
with S. 173 (4), Criminal P. C. — No remedy under 
Art. 220— (Criminal P. C. (189 8). S. 173). 

The purpose of a departmental inquiry held against 
a Government servant is merely tohelptheGovernm?nt 
to come to a definite conclusion regarding the conduct 
of a Government servant and to decide what penalty, 
if any, should be imposed upon him. Such a proceed- 
ing before the Inquiry Officer cannot be he'd to be of 
a criminal or quasi-criminal nature. In this view of the 
matter the Inquiry Officer is not bound to see that the 
provisions of S. 173 i4), Criminal P. C , are observed 
before he proceeds to record evidence in the inquiry. 
If an Inquiry Officer refuses to comply with the provi- 
sions of S. 173 (4), then it cannot be held that it is 
liable to be set aside by the High Court in the exer- 
cise of jurisdiction conferred upon it under Art 226 
of the Constitution. 1958 Cn L 1 94 : ILR -(1958) 
Punj 218 : AIR 1958 Punj 27 (28, 29) (Pt A) (Pr 5). 

Arts. 220, 311 — Removal proceedings— Interlocu- 
tory orders — Interference under Art. 220 — See Ibid, 
Art. 311. AIR 1957 Punj 42 (DB). 

Arts. 226 and 311 — Interference with internal 
working of department —Object of Art. 311— Inter- 
ference in borderline cases. 

The High Court should not interfere with the inter- 
nal working of a department except in very extreme 
cases. The purpose for which Art 311 was enacted 
was not to reinstate a civil servant who has been 
proved to have committed misconduct of the grossest 
ty pe because of a technical flaw in the enquiry held 
against him. A Government servant should not be 
dismissed without being furnished a reasonable 
opportunity of d fending himself nor should he be 
victimised and deprived of the rights of a fair trial. 
Rut there are many borderliue cases in which the 
Court should hesitate to interfere if only because 
cases of mi 'conduct of Government servants are 
extremely difficult to prove and it is very seldom that 
a false charge is made the subject-matter of a depart- 
mental enquiry. ILR J956; Punj 361: AIR 1956 Punj 
102 ( 105, 106) (Pt D) (Prs 11, 12). 

Arts. 226, 31 land 320 ( 3 ) (c) — Punishment of 

public servant - Public Service Commission consul 
ted —Interference by High Court. 

The proper machinery for advising fhe Government 
as to whether a public servant should be 
or not is the Public Service Commission and it t ev 
have been consulted in a case and there is no b red( ? 
of the forms of law or contravention of the rules 
natural justice tt - e High Court would bo loatne 
interfere. AIR 1955 Punj 1 (3) (Pt C) (Pr 10). 

\»t. 226-Other remedy-Petition under . B : 

by Railway servant — (Indian Railway Establisnm 

Code, Vol. 1, R. 1727). 
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In case of compulsory retirement the only remedy 
which the Railway servants have is to petition the 
President under R. 1727 of the Railway Establishment 
Code. It does not, however, mean that in the caje of 
an ordinary dismissal a Railway servant cannot move 
the High Court under Art. 229 of the Constitution 
where he can show that he was removed or dismissed 
illegally. 50 Punj L R 392 : (1955) 1 Lab L J 408 : 
ILR (1955) Punj 382: AIR 1954 Punj 245 (247) 
(Pt C) ,Pi 10). 

Art. 226* — Another remedy open — Petitioner 

removed from service by departmental head— Petitio- 
ner having right of appeal under Civil Service Rules 
— Remedy to enforce his rights by suit also available 
— Remedy by way of writ is not open to him — AIR 
1950 S C 163, Disting. ILR (1953) Pnni 472: AIR 
1953 Punj 137 (142, 143) (Pt C) (Pr 22) (DB). 

Arts. 226 and 911(2) — Dismissal of Govern- 
ment servant— High Court when will interfere under 
Art. 220. 

The High Court does not go into the merits of the 
ca*e in the exercise of its extraordinary jurisdiction 
under Art 220. But the question whether a dismissal 
is at a>l justified under Rule 15 of the Rajasthan Civil 
Services (Classification, Control and Appeal) Rules, 
1950, and whether the reason given can at all be a 
good and sufficient reason is a matter in which the 
High Court can go in an appropriate case, otherwise 
it would be open to those armed with the power of 
dismissal to call any reason a good and sufficient 
reason and dismiss anybody from service. Therefore, 
where the reason which is said to be a good and suffi- 
cient reason for dismissal is really no reason at all 
and the matter is apparent and requires no argument, 
the action of a dismissing authority in holding it to be 
a good sufficient reason amounts to an abuse of the 
provisions of the law and the High Court will always 
step in to prevent such an abuse of the process of law. 
1958 Raj L W 392 i ILR (1958) 8 Raj 432. 

Art. 226— Scope of inquiry— Recording of adverse 

entry in character roll —justification for, if can be 
gone into. See Ibid, Art. 311. AIR 1957 Raj 230 (DB). 

Arts. 226. 311 — Dismissal of Chaudhari— Proce- 
dure to be followed. 

Dismissal of a Chaudhari is not a legislative func- 
tion. Nor can it be said that it is a judicial function. 
A Chaudhari is a sort of agent of the Government for 
the collection of land revenue, for which he gets 
certain remuneration. Appointments and dismissals 
of 6 gents of this kind can only be a purely erecutive 
function. A Chaudhari appointed under the Land 
Revenue Act of B.kaner is not a person in the civil 
employ of the State and is not entitled to the protec- 
tion of Art. 311. At the sane time, a distinction must 
be made between appointment and ‘dismissal of a 
Chaudhari or persons like that. A person who fails 
to get an appointment cannot approach the High 
Court in its extraordinary jurisdiction on the ground 
that he should have been appointed. 

But the case of a person dismissed stands on a diffe. 
rent footing. lie holds the appointment and unless 
the appointment is for a temporary period, he can 
claim that he should not be removed unless there is 
some defect in him. Where no statute or rule has 
been pointed out providing the manner in which a 
case of dismissal of this kind should be dealt with, 
it is enough if at some stage a hearing in some manner 
is given to the person against whom the order is 
passed by some officer on behalf of the authority 
passing the order. 1956 Raj L W 466 t ILR (1956) 6 
Rai 335 r AIR 1956 Raj 11U (111, 112) (Pt A) (Prs 7, 
8, 9) (DB). 

Arts. 220 and 311 — Order of termination of 

service passed prior to Constitution by the then Gov- 


ernment of Jodhpur— High Court cannot give any 
assistance. AIR 1955 NUC (Raj) 16«2 (DB). 

Arts. 226 and 311— Jurisdiction under, scope of. 

Ordinal ily, the High Court would be reluctant to 
interfere by exercise of its extraordinary powers under 
Art. 220 in cases of disputes between master and 
servant as to wrongful dismissal or removal, etc., but 
where the case involves a substantial question of law 
as to the interpretation of the Constitution, which 
Art. 228 requires to be determined by the High Court, 
as also the validity of a statutory rule oi law as being 
against the Constitution, it is a fit case in which the 
High Court should exercise its powers under Art. 220. 
7 Sau L R 63 : AIR 1954 Sau 146 (150, (Pt D) (Prs 8, 
9) (DB). 

Artf. 226 and 311— Declaration under Art. 226. 

Where the termination of services of the petitioner 
was declaied illegal and v>id, the petitioner was 
granted a declaration that on the date of the petition 
he was a member of the Service of the State Govern- 
ment in the p >st he then held. AIR 1942 F C 3, AIR 
1948 P C 121, Rel. on. 7 Sau L R 63 : AIR 1954 Sau 
146 (150) (Pt E) (Pr 9) (DBl. 

Arts. 226, 311 (2)— Scope — In a petition under 

Art. 220 against the reversion of the petitioner from 
his post, the Court is concerned only with the ques- 
tion whether there are irregularities in (he enquiry 
v hich would vitiate it under Art 311 (2) of the Con- 
stitution. AIR 1962 Tripura 15 (10) (Pt A) (Pr 14). 

Art. 226— Mandamus — Tssue of — Dismissal of 

Government servant — Proper writ — Certiorari and 
not mandamus* 

A mandamus to compel re-instatement shall not 
issue and is not available to a Government servant in 
cases of wrongful dismissal or removal from service. 
If the petitioner succeeds, the only writ that can be 
issued in such cases under Art 220 would be a writ 
in the na'ure of certiorari declari g the order of dis- 
missal to be void and inoperative. If the petitioner 
succeeds, it will not be also necessary to issue a writ 
declaring the order directing the petitioner to haud 
over charge of his post to be void and inoperative as 
it will be automatically vacated if the order of re- 
moval is set aside. AIR 1958 Tripura 28 (29 31) 
(Pt A) (Pr 2). 

23 (ih Service Rules, enforceability of. 

• Arts. 226 and 309 — Scope — Engaging in sub- 

versive activity- Government servant associating with 
persons engaged in subsersive activity— Taking inte- 
rest in pol tical activities of Communist party as long 
as it is not banned — Allegations do not amount to 
Government servant beiDg engaged in subversive 
activity — R. 3 of Civil Services (Safeguarding of 
National Security) Rules (1949) not attracted — Com- 
pulsory retirement in such circumstances amounts to 
removal from service by way of penalty- Government 
servant can maintain a petition under Art. 220 of the 
Constitution. See Civil Services (Safeguarding of 

National Security) Rules, (1949), R. 3. AIR 1963 SC 
1160. 

Arts. 226 and 311 (2) — Powers of High Court - 

The High Court, when exercising powers under 

Art. 226 of the Constitution cannot go into the ques- 
tion of unfairness or unreasonableness of a Govern- 
ment servant’s service rule. All that can be seen is 
whether a rule is valid and applicable. AIR 1964 All 
411 (414) (Pt B) (Pr 10). 

— — -Arts. 226, 309 and 311 — Departmental rule 
fixing age-limit for appointment not having statu- 
te y force — Appointment in contravention of rule 

^ ^ Ianua * °I Co /ernment Orders 
(1954 Edition), R. 10. 
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Rule 10 of the Manual of Government Orders, Uttar 
Pradesh (1954 Edition) prescribing the age limit for 
appointment is purely a departmental rule the con- 
travention of which may give rise to soni 2 depart- 
mental action but would not invalidate the order of 
the appointing authority, notwithstanding the fact 
that the person so appointed was, at the material time 
over the age-limit prescribed by the rule. A writ of 
certiorari can be issued to quash an order terminating 
the services of such person on the ground that his 
appointment was contrary to this rule. (1961) 1 Lab 
L J 668 : 1961 All L J 170. 

“ — Art. 226— Grounds for interference— Dismissal in 
violation of Service Rules — Contravention of Art. 311 
not proved — Issue of writ. See Ibid, Art. 310. AIR 
1959 All 771. 

- — Arts. 226 and 309 — Breach of statutory rules— 
Regulating conditions of service— Writ ot Manda- 
mus— Competency. 

Rules made by the Governor General in the exercise 
ol bjs powers under S. 241, Government of India Act, 
1935, regulating the conditions of service of persons 
appoiuted to public services have statutory force and 
it any of these rules are not observed it is open to the 
person affected by such a non-observance to ap- 
proach the High Court for relief under Art. 228 of 
the Constitution and a writ of mandamus can be 
issued directing the opposite party to enforce those 
rules. These rules, in so tar as they regulate the con- 
ditions of service and do not affect the pleasure of the 
1 resident or the Governor to terminate the services of 
his employees under Art. 310 of the Constilution, 
cannot be regarded anything but statutory rules, a 
breach of which will be enforceable in proper cases 

by means of a writ. AIR 1958 All 345 (346, 347) 
(Pt B) (Prs 8. 10). 

--Art. 220— Exercise of discretion — See Central 
Civil Services (Temporary Services) Rules (1949), 
R« 6 (ii). AIR 1956 All 476. 

— Arts. 226, 31 1 (2) — Reduction in rank — Order 
declaring • probationer suitable for full membership 
before he had passed necessary tests under Service 
Rules— Order is invalid and inoperative— Subsequent 
G. O. cancelling that declaration and extending his 

probationary period to enable petitioner to pass tests 
—No reduction in rank — Article 311 (2) not attracted 
—Remedy under Art. 220 to impugn G. O. not avail- 
able Madras State and Subordinate Services Rules, 
Rr. ~0, 27, 28 and 49 — Interpretation — Scope — See 
Ibid, Art. 311 (2). AIR 1963 Andh Pra 357. 

® "T Art. 220— Jurisdiction of High Court — Orders 
or dismissal of police officers — Conviction of police 
otncers for offences involving moral turpitude under 
Ss. 331 and 348, Indian Penal Code — Sentence of 
imprisonment — Declaration of amnesty to all prisoners 
by Government of Andhra during pendency of ap- 
peals against conviction — Orders of dismissal pending 
appeals to High Court-Not illegal as violative ol 
PoHce Standing Order No. 77 — Constitution of India 
(1950), Art. 101— Grant of pardon — Not same as 
remission of sentence in whole or in part under 
Ss. 401 and 402, Criminal Procedure Code— Constitu- 
tion of India (1950), Art. 311 (2), Proviso cannot apply 
to person dismissed, removed or reduced in rank on 
the ground of conduct which leads to conviction on a 
criminal charge — Dismissal not rendered void by the 
fact that an appeal is pending — Order of dismissal 
whether becomes null and void on account of P. S. O. 
No. 77. The Deputy Inspector-General of Police, 
Northern Range, Waltair v. D. Rajaram, (1959) 2 
Andh W R 526 i ILR (1959) Anih Pra 1294 : 1959 
M L J (Cr) 910 : 1959 Andh L T 916 : I960 Cr L 1 
565 i AIR 1960 Andh Pra 259 (262, 263) . (Pt F) 
(Prs 17. 19, 23, 24) (SB). 


Arts. 226 and 311— Jurisdiction of High Court- 
Government of Tndia Act (1935) — Rules framed 
under R. 8 (a) — Statutory effect — Violation of, by 
Tribunal Power of High Court to question order. 

The rules framed under the Government of India 
Act, 1935, have statutory effect and continue to be in 
fore* and binding on the Government and the Gov- 
ernment or the Tribunal is not entitled to act in 
violation of these rules. 

Rule 8 (a) enacts as to how the enquiry should be 
held and in the exercise of the jurisdiction under 
Art 226, the High Court is entitled to call into ques- 
tion the orders passed by Tribunal refusing to sum- 
mon the witnesses or to produce the documents re- 
quired by the petitioner: W. P. No. 8L7 of 1952, 
dated 21-9.55 (Andhra). Foil. (1957) 2 Lab L J 238 i 
AIR 1956 Andh 203 (207, 208) (Pt C) (Prs L5, 21). 

Arts. 226, 309, 310, 311 — Applicability -Plea. 

sure of Governor — Breach of seivice rules not en- 
forceable under Art. 226. 

The pleasure of the Governor, so far as the tenure 
of the office is concerned, is subject only to the ex- 
press provision of the Constitution embodied in 
Art. 311 and 'he breach of the Service Rules apart 
from the violation of Art. 311 will thus not be en- 
forceable under Art. 220. The rules framed under 
Art. 309, even though they are statutory rules, cannot 
be regarded as express provisions of the Constitution 
so as to affect the pleasure of the Governor under 
Art. 310. A I R 1959 Mad 1 and A 1 R I960 Bom 431 
and AIR 1900 Bom 14 and A I R 1958 Bim 283, Rel. 
on. ILR (i90l) 13 Assam 179 : (1963) 2 Lab L J 3 i 
AIR 1961 Assam 74 (76, 77, 78) (Pt B) (Pr 6 ) (DB). 

Arts. 226, 16 and 309 — West Bengal Civil 

Service Rules, R. 24 — Civil Services (Classification, 
Control and Apoeal) Rules, R. 22 — Permanent Gov- 
ernment Servant transferred to temporary dapart- 
ment — Introduction of a scheme by Government 
providing for absorption into comparable posts alter 
reversion from such department — Reversion to old 
post with financial advantages — Writ ou ground of 
loss of prospects in old post — Not maintainable — 
Art. 16 not applicable. 

Held, that the order of reversion did not contravene 
Arc. 10 of the Constitution since it did not govern the 

oppoitunilies of promotions after a person gets em- 
ployment. (ii) R. 22 of the Civil Services (Classifica- 
tion, Control and Appeal) Rules was not attracted, 
(iii) the scheme introduced by the Government for 
absorption of the employees of Civil Supplies Depart- 
ment to comparable posts was merely an administra' 
tive scheme and as such could not be enforced by 
way of a high prerogative writ. Further, as the peti- 
tioner was governed by the West Bengal Service 
Rules, his transfer to the Civil Supplies Department 
was not in violation of proviso to R 24. Conse- 
quently, oa his reversion he had no right to join his 
old department at a post, which he might have 
reached had he been regularly promoted. 4 he only 
other alternative was to keep the petitioner at his old 
post allowing to him all the financial advantages ot 
the pay scale as from time to time revised which naa 
been given to him. No relief could therefore 
granted under Art. 220 of the Constitution. AIR l ytr 
Cal 587 (589) (Pr 9). 

Art. 226 — Fundamental Rules, 3rd Edn., R* 50 

(b) (i) - Chief Ministerial Officer of Small Causes 
Court— Applicability of R. 75 (a), W. B. Service u 

— High Court, if can compel Government to use - 

cretion under rule by issue of writ. See West *8 
Service Rules (1941), R. 75 (a). AIR 195d N U C (lb > 
2343. 

Art. 220 — No interference — (Civil s * r ( X ,cei 

(Classification, Control and Appeal) Rules, H. W* 
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Where in a departmental enquiry the petitioner 
had not suffered any prejudice by reason of the dis- 
crepancies complained of or by reason of the allega- 
tions being supplied to the petitioner after he had 
submitted his explanation to the charge-sheet: 

Held, that the infringements of R. 55 of the Civil 
Services Classification Rules were not of such a nature 
as to call for interference under Art. 220 of the Con- 
stitution. A I R 1954 Cal 335 (338) (Pt 15) (Pr 4). 

Art. 226 — Bengal Civil Service (Classifications! 

Control and Appeal) Rules, R 55 — Departmental 
Enquiry — Inspection and production of documents. 
See Bengal Civil Service (Classifications, Control and 
Appeal) Rules, R. 55. A I R 1953 Cal 361. 

Art. 226 — Contravention of rules under Art. 309 

— Decision of Government is not justiciable unless 
case falls under Art. 311. See Ibid, Art. 309. 1961 Ker 

LT 461. 

—Arts. 220 and 311 — Madhya Bharat Union Cove- 
nant (1947), Art. 10 (l)— Notification under— Defence 
Department Notification No. 5 of 1949 dated 14th 
May, 1949 — Nature of — Not a law or statute hying 
down conditions of service and rules for pension — 
It embodies merely administrative directions as to 
the normal age of superannuation, etc. — No right to 
be retained till the member attains the age of super- 
annuation — No breach of statutory right involved _in 
retirement before age of superannuation. A I R 1954 
S C 080, Distlng. No case for interference under 
Art. 220. Madh B L J >955 HCR 1353 : A l R 1956 
Madh B 40 (42, 43, 44) (Pt A) (Prs 0, 10) (DB). 

Art 226, Art 310, Art. 311 and Art. 309 Proviso 

— Civil Services (Punishment and Appeal) Rules, 
1950, R. 8— Civil servant— Dismissal of — Mandamus 
to compel re-instatement does not lie. 

It is clear from Art. 310 that persons employed in 
the service of the State, ate engaged on the express 
statutory condition that they hold their employment 
at the pleasure of the President or the Governor or 
the Ra) Pramukh, as the case may be, and that they 
can be dismissed, removed, or reduced in rank at the 
pleasure of these authorities subject to the limitation 
imposed by Art. 311. It must be noted that Art. 311 
does not in any way, alter or affect the principle em- 
bodied in Art. 310 that a Government servant holds 
office during the pleasure of the President or the 
Governor or the Raj Pramukh as the case may be It 
only imposes certain statutory obligations before 
dismissal or removal or reduction in rank is effected. 
It is the breach of these statutory obligations that 
affords a cause of action to a person adversely affected 
to complain that his employment has been wrongly 
terminated. If in the termination of his employment, 
there is nj contravention of Art. 311, the High Court 
would have no jurisdiction to quash the order termi- 
nating the services. . . , 

The (Madhva Bharat) Civil Service (Punishment 

and Appeal) Rules, 1950, which prescribe the condi- 
tions of the service, that is to say, the circumstances 

and the manner in which the employment of a Civil 
Servant can he terminated, though framed by the Raj 
Pramukh under the power conferred by the proviso 
to Art. 309 of the Constitution, do not in any way 
abridge or control the power of the President or the 
Governor or Raj Pramukh to dismiss at pleasure a 
civil servant. These rules are merely administrative 
rules for the guidance of officers of the Government 
in the imposition of penalties and in the conduct of 
departmental inquiries against Government servants. 
The dismissal, removal or reduction in rank of a 
civil servant in violation of the Rules would not by 
itself entitle him to come to the High Court hut 
would leave him to appeal to the administrative au 
thorities. It is only a breach of Art. 311 that fur- 
nishes to a Civil servant adversely affected to come 


to the High Court or to approach a Civil Court for 

redress. 

As there is no statutory obligation on the State to 
reta n him in the service, an order in the nature of a 
mandamus cannot clearly be issued to the State to re- 
instate him. A mandamus cannot be issued to compel 
an appointment in the office held at plaasure. (1872) 2 
2 Q B 21, Rel. on. 

Even if it is assumed that in the termination of the 

E etitioner’s services, Art. 31L (2) of the Constitution 
ad not been complied with, on that ground alone 
the High Court would not be justified in giving to 
the applicant the remedy by a mandamus. For, a 
mandamus is not granted unless it clearly appears 
that it will be effectual. If the State had sufficient 
cause to remove the petitioner from service, it would, 
undoubtedly, remove him again after complying with 
the provisions of Art. 311 (2). if the Court orders the 
State by maadamus to reinstate him in the office and 
thus the State would render the order in the nature 
of a mandamus inoperative. The petitioner cannot 
clearly he granted a mandamus to set aside the order 
of the Government teminating his services though 
the order may be illegal. A mandamus does not lie 
for declaring that an act of a person or an authority 
is illegal and ultra vires. It only lies to compel publio 
officials or bodies to carry out their statutory duties. 

ILK (1952) Madh Bha 253 i A I R 1952 Madh B 105 
(108, 109) (Pt A) (Prs 6, 7) (DB). 

Art. 226 — General Financial Rules, Vol. 1, 

Rr. 1 1 (j and 117— Rule 116 and others are executive 
orders and not statutory Rules - Action taken under 
Rules is outside the purview of writ proceedings. 

Held on facts, that the Rules applied only when a 
person was newly appointed to a service or post 
under the Government. In the case of the petitioner, 
that happened in 1950 when the princely States 
merged in the Union of India and the servants of 
those States were absorbed in the services of the 
new State of Vindhya Pradesh. 1958 SCR 1013, 
Rel. on. That being so, the petitioner was disentitled to 
call in aid R. 110 for relying upon the declaration 
which he gave subsequently either when he was 
promoted to the I. A. S. or when he was about to 
reach the age of superannuation. As indicated by R. 1 
of the rules, R. 110 and other rules are essentially 
executive orders and not statutory rules. They do 
not confer any legal or enforceable rights on any 
person and impose no obligation on the authorities 
lor whose guidance they are made. That being so, 
any action taken thereunder was outside the purview 
of correction in the writ proceedings and any breach 
of such a rule, even if pitent, would not justify the 
issuance of a writ ol certiorari. AIR 1950 SC 890, 
Rel. on. 1903 M P L J 802 Dist. 1904 MPLJ (Notes) 

j21. 

Art. 226 — Grounds for issue of writ — Madhya 

Bharat Civil Services (Punishment and Appeal) Rules, 
1950 — Breach of— II in itself ground for interference 
with order of suspension. See Ibid, Art. 309. AIR 
1959 Madh Pra 295 (DB). 

Art. 226 — Applicability — State Bank of India 

(Sub- Accountants and Head Cashiers) Service Rules 
(1959) — The said rules have no force of la.v — Their 
violation will not be enquired into in writ petition. 
See State Bank of India (Sub- Accountants and Head 
Caihiers) Rules (1959). AIR 1964 Mad 335. 

■ Arts. 226 and 309 — Scope— Petitioner’s name 

included in list ot persons considered fit for promo- 
tion — Subsequent removal of his name from list 
is not justiciable. (1959) 1 Mad L J 220 i 72 Mad 
L VV 255 : 1959 Mad VV N 237 : ILR (1959) Mad 
639 : 1959-2 Lab L J 514 i AIR 1959 Mad 270 (270) 
(Pr I). 
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Art. 226 — Person accepting Government service 

subject to Government Service Conduct Rules — lie 
cannot challenge validity of Rules having taken 
benefits under it. (1955) l Mad L J 538 : 1955 2 
Lab L I 473 i 1955 Mad W N 1037i AIR 1955 Mad 
46S (469, 470) (Pt C) iPr 5). 

Art. 226 — Service Rules — Non-observance — 

D sciplinary action — Relief against, in writ applica- 
tion — Not available unless prejudice has been proved. 
See Ibid, Art. 311 (2). AIR 1963 Manipur 28. 

Art. 226 — Rules under — Mysore Civil Services 

(Classification, Control and Appeal) Rules, 1957, 
Rr. 5, 7 (1) — Government not acting according to 
Rules — Aggrieved party has right to approach High 
Court. See Ibid, Art 309. AIR 1965 Mys 244 (DB). 


• Art. 226 — Service Rules whether justiciable — 

Doctrine of pleasure — Extent and scope of — Re- 
version of Government servant, deputed to other de- 
partment, to parent department — Service Rule rela- 
ting to fixation of pay od reversion — Claim under 
such rule is justiciable right in respect of which relief 
is obtainable under Art. 226. See Ibid, Art. 309. A I R 
1961 Mys 88 (FB). 


Art. 226 — Government Servants Conduct Rules, 

R* 9 — Petitioner purchasing car without prior permis- 
sion required under R. 9 — Whether serious notice of 
contraver tion of R. 9 should betaken or not, in vie;v 
of subsequent permission obtained, is matter that 
cannot be looked into under Art. 2 26. (196=5) 7 O J D 

74-: (1965) 1 Lab. L | 265 : A I R 1965 Orissa 183 
(187) (Pt H) (Pr 17 (DB). 


/n ,‘ Ar V 226 -Rules under Oiissa Protection Rule 
(Rules tor protection of officers of old Bihar an 
Orissa Services), R. 6 -Officer in old Bihar and Oris s 
Secretariat transferred to Orissa on formation of th s 

7 inT.-o 1 ,T aHon as He 8 istrar in Secretariat o 
14- 10-19 o8 while junior officer in old Bihar and Oriss 

^tari it confirmed as Registrar in Bihar on 23-8 
iy56 --Contravention of protection afforded to trans 
terred office! s -Date of confirmation for purpose o 
pension must he taken as 23-8 j950. See Governmen 
ot India (Constitution of Orissa) Order (1936) Para 
23(2). AIR 1964 Orissa 65 ,DB). 


■n an( ^ — Dismissal of civil servant - 

PetiLon under Art. 226 challenging order - Con 

siderat ions for High Court - (Civil Services (Clas 
sitication, Control and Appeal i Rules, R 55). 

^considering whether the provisions of R. 55 o 
the Cwd Services (Classification, Control and Appeal 
r e . s .. h . av p e beer ? s ubsta ntially complied with or not 
the High Court has to satisfy itself whether the irreg 
ulanty committed at any stage of the departments 
enquiry really caused prejudice to the public jervan 
concerned, and for that purpose it is very necessary t< 
hnd out whether the objection to such an irregularity 
was taken as the earliest possible stage when it coult 
have been remedied. 25 Cut L T 493 : AIR 195 
Orissa 21 (23, 24) (Pt A)(Prs 6, 9) (DB). 


Art. 226 Applicability — Bi'aar and Orissa Edu- 
cation Code— Rules under — Not statutory — Of no 
legal force Assistant Headmaster of an educational 
institut'on —Services dispensed with by the Manag- 
Committee — Not properly constituted as per 
the Rules of the Code — Issue ot writs. 


B applied under Art. 220 of ihe Constitution for 
the issue of writs on the ground that his services 
were illegally terminated by the resolutions of the 
Managing Committee of Bhakta Madhu Vidyapitha 

which was alleged to have been constituted properly 
as per rules UDdei the B. and O. Education Code and 
the appeal preferred by him to the D. P. I., Orissa 


w as dismissed in spite of the report of the Inspector 
of Schools in his favour, 

Held: The real question is whether a legal right 
has been made out aod whether the Managing Com- 
mittee was illegally constituted or acted in violation 
of any statutory duty imposed upon it. The Bihar 
and Orissa Education Code and the rules in it aro 
merely departmental regulations which do not create 
any statutory or legally binding rights and duties. 
They do not derive their validity by virtue of any 
legislative sanction.; Nothing is shown that they have 
the force of law. On this preliminary question being 
found against the applicant, merits of the case aie 
not to be gone into. IS Cut LT 334 : AIR 1952 
Orissa 259 (259) (Pr 1) (DB). 

Arts. 226 and 311 (2) — Service Rules — Non- 

compliance with — Effect — Civil Services (Classifica- 
tion, Control and Appeal) Rules, R 55 — Case to 
which Art. 311 12) is held not applicable— Still non- 
compliance with R. 55 will invalidate discharge. See 
Ibid, Art. 311 (2). AIR 1961 Pat 339. 

-Art. 226— Breach of Civil Service Rules — Civil 

servant aggrieved — High Court cannot order enforce- 
ment of rules. AIR 1955 N U C (Punj) 4999. 

Arts. 226 and 311 — Jurisdiction — Applicability 
— Transfer of service and of lien without consent of 
Government servant — Legality — (Fundamental 
Rules, Rr. 12-A and 15). 

Fundamental R. 12-A read with Fundamental R 15 
authorises the transfer of a Government servant from 
a permanent post in any service or depaitment to a 
permanent post in any other service or department, so 
as to abolish the lien on the original post and to 
create a lien on the new post. Such permanent 
transfer can be made, irrespective of the wishes of 
the Government servant concerned. 

Further, such transfers are not made as a matter of 
any punishment and there is no reduction in rank- 
AIR 1952 Orissa 258, Disting. 1957 Raj L W 382 r 
AIR 1957 Raj 230 (231) (Pt A) ( Prs 4. 5) (DB). 

23 (j). Non-compliance with procedure. 

■ Art. 226 — Grounds for issue of writ — Govern- 

ment servant— Reversion to substantive raik— Omis- 
sion to follow procedure laid down in Art 3 1 1 o r 
S. 240, Government of India Act, 1935 — Power to 
issue writ. See Ibid, Art. 311 (2). I L R (1957) 9 
Assam 223* 

• Art. 226— Dismissal of Government servants — 

Non-compliance with procedure under S 240 , Govern- 
ment of India Act, 1935 — Mandamus if can issue — 
Dismissal in contravention of Indian Independence* 
Act (1947) — Right to relief See Government of Indi® 

Act (1935), S. 240. AIR 1954 Assam 224 (FB). 

Arts. 226 and 311 — Infringement of constitu- 
tional right under Art 311 — Petition under Art- 22o 
— Practice in Bhopal Judicial Commissioner’s Court. 

Judicial Commissioner’s Court at Bhopal has con- 
sistently held that an application under Art. 220 o 
the Constitution lies only in the case of infringemen 
ot fundamental right as slated in Part Ilf of the Con- 
stitution. A public servant under ihe State or y n, ° 
has a certain right under Art. 311 of Constitution 
a proper and due erquiry according to the ru 
prescribed therefor. The right of being heard i 
due, proper and prescribed enquiry is one w " ,C nj 
cherished by a servant with same aciditv or con i 
ence as any citizen of India cherishes his fundam 
r ip 1 t. Both tbes-i rights are provided unde *\ , i» 
Constitution and even if these rights m . a ^ 11 J er 
within ’he purview of fundamental righ .. 

Part Iir, still it is undisputed that it is his cons tit 
tional right and is the very essence of his 
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his dependants living. That beiDg so, it is but proper 
and according to the Constitution that protection 
under the Constitution should be available to them 
and in this vitw the petition under Art 220, is ten- 
able to enforce a constitutional right and the Judicial 
Commissioner’s Court has power to interfere and set 
right any infringement of such right in its substance 
or its enforcement. 

Then again, it is now well settled that any action 
or order in contravention or violation of natural 
justice infringes the fundamental rights of every 
person. Such principles of natural justice may be 
illustrated by rules that no person shall be condemned 
or made to suffer without giving him a hearing or 
without evidence to support the condemnation or by 
caprice of the authority condemning him. If. there- 
fore, it is proved that the applicant has been con- 
demned in violation of any of the principles of 
natural justice, then the action or order cf the autho- 
rity by which he is so condemned to suffer infringes 
his fundamental right and the Constit ition has made 
provision for bringing such authorities under the 
supei vision of the ordinary Courts in India. One of 
such provisions is the power given to High C >urts in 
the States under Art. 220, (I) and Art 227 (1) of the 
Constitution. AIR 1954 Bhopal 25 (27) (Ft A) 
(Prs 8, 9). 

— A>t. 220—States Reorganisation Act (1950), S. 88 
— Actionable wrong other than breach of contract — 
Meaning of — Dismissal of Government servants — 
Order challenged on ground of infringement of 
Art. 311 (2)-t rotection under Art. 220 available. See 
States Reorganisation Act (1950), S. 88. AIR 1959 
Bom 363. 

Art. 226 — Traffic Accounts Code, R. 840 — Stand- 
ing Order.', Rules 31 and 237 (h)-Railway Establish- 
ment Code, R. 1700 R — Railway servant charge- 
sheeted for miscODduct-But penalised for negligence 
coupled with violation of rules- Held as conduct of 
servant did Dot amount to misconduct, charge-sheet 
must be treated as vague — Penal order inu t be 
quashed See Ibid, Ait. 311 (2). ( L965) 10 Fac LR 
263 (Cal). 

Art. 226 — Departmental inquiry conducted in a 

manner contrary to law — Order of dismissal Liabi- 
lity to be set aside. See Ibid, Art. 3il. AIR 1961 

Cal 40. 

Art. 226— Invalid order— Dismissal order passed 

against railway servant — De jartmeDtal inquiry defec- 
tive __ Order is invalid. See Ibid, Art. 311 (2). AIR 
1956 Cal 662. 

A r t s> 226 and 311 — Enquiry into misconduct of 

Civil servant - Strict adherence to rules— Failure does 
not entitle servant to complain against punishment 
unless Art 311 is violated — Kerala Civil Services 
(Classification, Control and Appeal) Rules. See Ibid, 

Art. 311. AIR I960 Ker 224.- 

Art. 226 -Object of Art. 311 — Protection given 

to Cover nment servu nts Extent of. See Ibid, Art. 311. 
AIR 1954 Madh B 49 (DB). 

Arts. 226, 227 and 311 — Charge of corruption 

against G >vt. Servant— Inquiry and report by Disci- 
plinary Proceedings Tribunal — Dismissal of servant 
by Govt. — Appeal to Governor under Civil Services 
(Classification and Appeals) Rules— Dismissal- Petn. 
under Art. 226— Maintainability. 

Held that (I) neither the Govt, nor the Disciplinary 
Proceedings Tribunal fall within Art. 227. 

(2) that the fact that rules are made to safeguard 
the rights of civil servants in matters of disciplinary 
action does not mean that (he High Court has juris- 
diction to quash orders of Govt, dismissing a civil 
servant because one or other of the rules has been 


contravened. As there was no contravention of 
Art 311 of the Constitution the High Court had no 
jurisdiction under Art. 220 to quash an order of dis- 
missal by the Govt. 64 Mad L W 436: 1951 Mad 
W N 410 j 195b 1 Mad L J 709 : 1951 Mad W N 
410 : AIR 1951 Mad 882 (8s2, 883) (Prs 2, 0) (DB). 

Art. 226 — Requirements of Art. 311 (2) not ful- 
filled— Order terminating service quashed. See Ibid, 
Art. 311 (2). AIR 1965 Manipur 46. 

Arts. 226, 311 (2)— Departmental inquiry — Non- 

compliance with relevant rules — Prejudice — (Book 
Circulars, No. 13, Part I, Rr. 8-A and 13- A). 

Where a Sub-Inspector of Police in a departmental 
inquiry against him was prevented from putting up a 
proper delence because of the failure of the autho- 
rities concerned to apprise him sufficiently of the 
grounds on which the proposed action was deter- 
mined. 

Held, that there was non-compliance with rules 
regarding departmental inquiry which resulted in 
prejudice to him. The provisions of Art. 311 (2) could 
not also be deemed to be duly complied with in such 
circumstances. This attracted the jurisdiction of the 
High Court under Art 220 AIR 1954 Nag 90, Dist- 
ing. ; AIR 1954 Nag 229, Rel. on. AIR 1957 Nag 18 
(19) (Pr 7). 

Art. 226— Dismissal of Police officer contrary to 

Police Regulation 241 — If can be questioned. 

Although a dismissal by the Governor of a person 
holding a civil post under the State may not be open 
to question under the Constitution, a dismissal of a 
Police Officer by a District Superintendent of Police 
stands on a different footing. If such dismissal is 
contrary to Police Regulation 241, it is contrary to 
law and can be que^tioaed under Art. $20 of the 
Constitution. 1951 Nag L J 593. 

Arts. 226 and 311 (2) — Railway Services (Safe- 
guarding of National Security) Rules, R. 4 (b) — 
Termination of Service — Per Ramaswami J : One 
notice for making enquiry- Second notice indicating 
the punishment proposed and for showing cause 
against it is not required, though the rule is in terms 
similar to Art. 311 (2) of the Constituti n-Rule 4 (a) 
has to be read in its context — Procedure under and 
context of R. 4 and Art. 311 (2) indicated — Per Sarjoo 
Pd. J : There is no distinction between wording and 
context of Art. 311 (2) and R 4 fb) of National Secu- 
rity Rules — But question of want of second notice 
held could not be agitated in proceedings under 
Art. 220, but could be taken up by way of a suit. See 
Railway Services (Safeguarding of National Security) 
Rules, R. 4 (b). AIR 1953 Pat 92. 

1 — Art. 226 — Decree by Civil Courts setting aside 
dismissal from service on ground of non-compliance 
with provisions of Constitution - Government can 
direct further enquiry. I960 Raj L W 385. 

Ait 226— Certiorari— Issue of writ — Dismissal of 

subordinate employee by Director of Education — 
Latter not following procedure prescribed by R. 7 
of Jaipur Civil Service Regulations. 

The tribunal or the authority whose decision is 
questioned by a writ of certiorari must be under a 
legal obligation to act-judiciallv. If the law under 
which the authority is making a decision itself 
requires a judicial approach, the decision will be 
quasi- judicial. 

The Jaipur Civil Service Regulations can neither be 
said to he statutory law nor r jles made under the 
authority of a sta l ute. They are simply rules for the 
guidance of the authorities. It cannot be said that 
whatever is contained in R. 7 of Appendix L casts a 
legal duty upon the heads of the departments or 
other authorities to adopt the particular procedure 
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laid down therein. If they ignore that procedure.it 
cannot be that they have acted in breach of some 
egal duty. Therefore, a writ of certiorari cannot issue 
against the Director of Education who has dismissed 
a subordinate employee without following the proce- 

/la! , 1 p ( e ' cr . lbed , b y R - 7 - 1952 Raj L VV 118 : I L R 
vl9ol) I Raj 134. 

23 (k). Suspension. 

" 7 — Art. 226— Government servant— Order of suspen- 
sion in contemplation of departmental inquiry — 
Subsequent order of discharge set aside as illegal — 
Effect of. ‘•ubsequeut order of suspension with 
retrospective eftect— Legality. 

The petitioner was first plac?d under an order of 
suspension. As a result of subsequent departmental 
inquiry instituted against him he was discharged 
from service. This order of discharge was found to 

Atf o e o g n £u d was L set . aside b y the High Court under 
Art. ~-o. The authority concerned informed the peti- 
tioner that he will be treated as under suspension from 
the date of discharge. The petitioner who was then 
dismissed from service after giving him show cause 
notice again moved the High Court under Art. 220. 

Held, that the first order of suspension merged in 
the order of discharge, and was not revived when the 
order of discharge was set aside uy the High Court. 
Consequently, it was lo longer possible to rely od 
that order of suspension. Even if the second order of 
suspension be considered as a fresh order, such an 
order ot suspension with retrospective effect coul i 
nol be passed Hence that order of suspension, must 

^o U if? ed * A I H 19j5 S C e00 ’ f 0,1 J AIR 1954 Cal 

(448) (Pr 5) * CaI W N 628 J AIR 1956 CaI 447 

-—Art. 226 — Scope — High Court cannot go into 
question whether order of suspension was based on 
proper materials— Suspension does not amount to dis- 
missal, discharge or reduction in rank. See Coostitu- 

and Kashmir U 9 57), S. 103. AIR 1964 

J Ot K 14 (DB). 

"“Art. 220 — Reduction in rank — Suspension does 

49 t (DB) Unt t0 ' 566 Ib ‘ d ’ Art ‘ 31L AIR 1954 Madh ‘ B 

—-Art. 226-Termination of services of temporary 
Government servant during suspension - Remedy 
against. See Ibid, Art. 311(2). A I R 1954 Madh B 49 

—Arts. 226, 311, 12-Writ of certiorari--o.opera- 

Apf J r ? g, * t f l : ed I u ° de I Co-operative Societies 

Act Included within definition of State’ in Art. 12— 

Amenable to writ jurisdiction - Not competent to 

!mA?k" S T° i employ o e pending inquiry if not 
provided by a bye-law — Suspension order with re- 
Prospective effect is illegal. 

A co-operative society registered under the Co- 
operative Societies Act. 1912. being an authority or 
body of persons having the power of framing bve- 

\ d T\o WOl i Id u fal > Wltbln the definition of ‘State' in 
FR'/n ? f ‘ he S? nstit '} t \? n ' * 1 R 1950 Trav-Co 19 

Madh Pra 218, Diss^nt from 311 ' h ’ " A 1 * 1959 

A co-operative society is not an ‘individual’ in the 
context of the administration of bye-laws. Bvelaws 
can be impugned on the ground of unreasonableness. 

I hird parties are bound by byelaws without any con- 
sent on their part. Byelaws thus stand on the same 
rooting as a statutory rule so far as enforcement is 
concerned. For that reason if an authority acts in 
excess of, or refuses to exercise, or abuses, the power 
granted to it, a writ can issue to correct its action. 

The bye-laws give a legal right to the servant 
apait irom the contract and both the society and the 
servant are bound by it. The enforcement of such a 


legal right forms an appropriate subject-matter forth* 

issue of a writ under Art. 226 of Constitution? * 

u 6 genera l * avv , a master cannot suspend hit 
servant. He can either dismiss him or continue him 

? Q ° fres ^ terms ‘ AlM 1941 Na S 125 and AIR 

M? qj 7 g n 18 , 3 and AIR 1945 Na 8 244 and AIR 1940 
i>ag , Bel. on. 

Held, that th 6 society had no power to suspend the 
petitioner employee except by way of punishment, 
ihe society s order suspending its employee pending 
enquiry was without jurisdiction and liable to be 
quashed. Held, further that the order of suspension 

iQ^cr ^Vn 3 ^, 3386 ' of retrospective effect. AIR 
IJ55 b C 600, Relied upon. Held also that the co- 
operative society was entitled to pass a fresh order of 
dismissal after obtaining due sanction from the Regis- 

mcwvk * r , ence Rs further action was not barred. 

Iqcm t J ¥ 3 1 < l 961) 3 Fac L R 357 : ILR 

( 196 _H Ma0b Pr fl 0 73 : 1961 M P L J 1059: 1961 Jab 

19dl , M P C 572 : AIR 1961 Madh Pra 289 

( OB )' 292 ’ 293 (PfS 7 ’ 10 ’ U ’ 12, 15, 16 ’ 17, 19) 

22fi — Fundamental Rules, 3rd Edn. — Ap- 
pendix XXV, Part E — Suspension before commence, 
ruent of criminal proceedii. gs — Legality. 

Under Appendix XXV, Part E. to the Fundamental 
Rules, suspension ot a government servant can be 
ordered even before the commencement of criminal 
proceedings against him. What is required is that 
there should be an accusation of a criminal offence 
against him and not that criminal proceedings should 
actually commence in the sense that a challan is 

kt r X K R (1952) Na * 52 * 19*2 Cri L J 845 . 1952 

(db) L J 221 : AIR 1952 Nag 170 (172) (pt E) (Pf 9) 

— Art. 220 —Subsequent valid order of suspension 
of public servant — Previous illegal order can be 
quashed. 

Public servant, suspended by order of person having 
no authority — Rule issued on footing that order was 

1 i • i j ^ r0er sought to be justified — Subsequent 
valid order of suspension by proper authority, during 
nearing of rule — High Court would quash previous 
illegal order, since the petitioner had acquired a 
valuable right under Civil Law for he would be enti- 
tled to his full pay as long as the illegal order was in 
force — (Discretionary power when to be exercised 
indicated). A I R 1952 S C 100; AIR 1953 S C 277, 
Rel. on. I L R (1954) Patiala 105 : AIR 1954 Pcpsu 
98 (109) (Pt C) (Pr 27). 

Art 226 —Suspension order made when enquiry 
was suspended— Order is not illegal. See Central Civil 
Services (Classification, Control and Appeal) Rules 
(1957), R. 12. AIR I960 Punj 147. 

23(1). Justiciability of punishment. 

See Note 23(h). 

24. Clarification, order for. 

Art. 226 — Certiorari — Writ to quash order of 


uoiui | T T IK VV qww'M v ” 

Minister — Power of High Court to seek clarifica- 
tion. 

The position of the Minister before the High Court 
is that of a paity, he being represented by the Govern- 
ment Advocate. The High Court is entitied to ask a 
party for clarification. The High Court can seek clari- 
fication by the Revenue Officer of the order passed by 
him when the order has been understood in conflict- 
ing ways. AIR 1943 F C 72, Rel on. ILR (1951) tlyd 
845 i AIR 1952 Hyd 10 (14) (Pt B) (Pr 17) (D13). 

25. Company, application by. 

See Note 0. 
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20. Complicated question of fact. 

See Note 79. 

27. Concurrent jurisdiction of High Court 

and Supreme Court. 

• Art. 226— Applicability — Government servant 

challenging validity of service rule — Proper remedy 
available is writ petition to High Court under Art 220 
— Writ petition directly to Supreme Court under 
Art. 32 not competent. See Ibid, Art. 32. 1964 (2) Cri 
L J 481 i AIR 1904 S C 1585. 

• \rt. 32 — Applicability — Infringement of 

fundamental right to carry on business — Applica- 
tion lor writ dismissed by High Court but judgment 
in favour of petitioners — Application for Special 
Leave pending — Supreme Court has power to grant 
relief under Art 32. 


a civil liability arising out of a breach of contract or 
a tort to pay an amount of money due to the claimant 
and leaves it to the aggrieved party to agitate the 
question in a civil suit filed for that purpose. But an 
order for payment of money may sometimes be made 
in a petition under Art. 220 against the State or 
agaiost an officer of the State to enforce a statutory 
obligation. Where the petition under Art. 220 is for 
enforcement of the liability of the Collector imposed 
by S. 14 of the Orissa Sales Tax Act it can only be 
allowed subject to the restrictions which have been 
imposed by tne proviso. Burmah Construction Com- 
pany v. State of Orissa, 1962 S C D 240 : 1962 Supp 
(1) SCR 242: (1961) 12 S T C 816 : 28 Cut L T 
150 i (1962) 2 S C J 148 : AIR 1962 S C 1320 (1312, 
1323) (Pt B) (Pr 6). 

Art. 220 —Contractual obligations — Writ to en« 

force — When will issue. 


Where in effect, the judgment of the High Court 
was in favour of the petitioner^ though in form the 
writ petition was dismissed and the petitioners' funda- 
mental right to carry on business was certainly in- 
volved in the casa the Supreme Court should not 
refuse relief under Art. 32. Shrinivasa Reddy v. State 
of Mysore, 38 Mys L J 71i 1900 Mad W N 98i (I960) 
2 S C R 130 i 1960 S C I 1092 : A I R 1960 S C 350 
<353) (Pt C) (Pr 7). 


• Art. 32— Scope. 

The jurisdiction conferred on the Supreme Court 
bv Art. 32 is not concurrent with the one given to 
High Courts by Art. 220. 52 Cri L J 391 : L951 S C J 
98 : 1950 SCR 940 i 64 Mad L W 378 : 1951 Mad 
W N 709 : 1951 Mad W N (Cr) 213 i AIR 1950 S C 
124. 


Art. 226— Construction— “Notwithstanding any- 
thing in Art. 32”— Interpretation of. 

The words “notwithstanding anything in Art. 32” 
in the beginniDg of Art 220 of the Constitution have 
a special significance and cannot be ignored. They 
mean and only mean that in spite of the provisions 
of Art. 32, every High Court shall be empowered to 
issue writs of the sort specified in the Article. They 
do not mean or imply that the exercise of this power 
will be subject to any future legislation by Parlia- 
ment. 1952 Cri L J 660 i AIR 1952 Bhopal 1 (3, 4) 
(Pt B) (Prs 9, 10, 12, 17). 


Art. 32 —Application for certificate under Art. 134 
(1) (c) against order of detention under the Preventive 
Detention Act (1950) - Application under Art. 32 to 
Supreme Court against identical order of detention 
summarily dismissed - In view of that fact applica- 
tion under Art. 134 (1) (c), held failed on merits See 
Ibid, Art. 134 (l)(c). 1962 (1) Cri L j 282 : A I R 1962 

Cal 122 (DB). 

226— Powers of High Court — Supreme Court 

refusing leave to appeal— High Court, if can exercise 
^>wers under Art. 220. See Ibid, Art. 130. A I R 1958 

Mad 398 (DB). 


28. Conduct of petitioner. 
See Notes 35, 39 and 48. 


Ordinarily, the High Court will refuse to intervene 
under Art. 220 of the Constitution in a matter which 
in final analysis has to interpret a contract arrived at 
between the parties and give relief upon it. The 
proper forum for such disputes to be settled is the 
agency of the regular Courts. But where the State 
decides to employ coercive Drocess of recovering as 
an arrear of land revenue the amount alleged to be 
payable to it under a contract, the High Court will 
not hesitate to intervene if upon the facts accepted 
or established, the amount sought to be recovered is 
not payable to the Stale even if the terms of the 
contract have to be construed. AIR 1961 All 485 
(480, 487) (Prs 6, 8, 9). 

Art. 226— Immunity from income-tax claimed on 

basis of merger agreement— Dispute arises out of 
merger agreement and is not justiciable. AIR 1961 All 
280 (DB). 

Art. 226— Other remedy open — Enforcement of 

contractual rights — Agreement under U. P. Educa. 
tional Code— Arbitration Board constituted in breach 
of agreement — Interference —Power of —(Arbitration 
Act (1940), Ss. 14 (2) and 33) — (U. P. Educational 
Code (1936), Para 358 (2) ). 

Held, on facts (1) that this being a dispute of a 
contractual nature the High Court would decline to 
entertain it in the exercise of its jurisdiction under 
Art. 220 (2) that the applicant’s specific remedy was 
to require the arbitrator under S. 14, Arbitration Act 
to cause the award to be filed in Court and thereafter 
to make an application under S. 33 under which an 
award can be challenged on any ground. 1957 AllLJ 
741 i AIR 1957 All 737 (738; (Prs 4, 5) (DB). 

Art. 226 — Mandamus — Rights relating to con- 
tract— All-India Postal Workers Union (Class III) 
(Allahabad Branch) Constitution — Rule 45 — Scope 
of — Breach of R. 45 — Writ of mandamus— Issue of. 

Rule 40 of the Constitution of the Allahabad 
Branch of the All-India Postal Workers Union (Class 
III) has’not got statutory force. It is only in the 
nature of a contract binding on the members of the 
Union. Any breach of such rule cannot be enforced 
by a writ of mandamus under Art. 220 of the Consti- 
tution. AIR 1957 All 234 (230, 237) (Pt C) (Pr 14). 


29. Contractual rights, enforcement of. 
(a) Alternative remedy. 

See Note 7. 


Arts. 226, 311 — Persons employed on contract 

basis — Applicablility of Articles— (.Master and Servant 
— Dispensing with services). See Ibid, Art. 311. AIR 
1950 All 43. 


29. Contractual rights, enforcement of. 

^ Art. 226— Order for payment of money can be 

made under Art. 226 to enforce statutory obliga- 
tion. 

The High Court normally does not entertain a 
petition under Art. 220 of the Constitution to enforce 


— — Arts. 226, 299 — Contract with Government — 
Government cancelling offer even before contract was 
concluded — Aggrieved party cannot claim any right 
to maintain writ petition— Proper course is to proceed 
under general law. AIR 1959 S C 490, Rel. on. (1905) 
2 Andh W R 383 : AIR 1965 Andh Pra 425 (431) 
(Pt C) (Pr 12). 
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Art 226 Contractual obligations —Remedy for 
enforcement— Issue of writ— Propriety— Art. 298. 

(Per C. P. Sinha, C. J., agreeing with Deka, J.» 
Mehrotra, ] contra). 

Though the powers given to the High Court under 
Art. 226 are very wide, where the question posed is 
referable to any contract between the parties, that 
matter must be litigated in the ordinary Civil Courts 
and not under Art. 226. If the State Government is 
acting as a lessor under a contract, then the State 
Government stands on the same footing as any private 
lessor. deputy Commissioner acting under the 
order of the State Government, the lessor, in taking 
possession of I he land cannot be said to be acting in 
his executive capacity. AIR 1952 S C 59 and Civil 
*?eNo ; 69 of 1954 (Assam) ard Civil Rule No. 131 

Foll *» ArR 1456 All 564 and AfR 

1954 SC 447 and AIR 1954 SC 415 and AIR 1954 

~ and AIR 1954 SC 119 and AIR 1953 S C 
108, Dist. 

The question whether in such a case the Govern- 
ment can resume the land without biinging a suit for 
that purpose must be left to be decided by the ap- 
propria^e ordinary Courts. ILR <1961) 13 Assam 32 : 

A IR :1961 Assam 20 (22 » 2G > ( prs 5, 6, 12, 13) 

(UK). 

. 22G Contractual rights — Apprentices ap- 

pointed prior to nationalisation by an Insurer — Not 
employees of the Insurer— S. 11, Life Insurance Cor- 

?°. . Ac t does apply— Writ petition under 

T, -e e l° r t " ,n S ‘ he ir grade etc., is not maintain- 
I S f,f, Llfp Insurance Corporation Act (31 of 1950), 
S. 11. ( 63) 67 Cal W N 855. 


ability. 


Art. 226 Rights relating to contracts — Enforce- 


The High Court in the exercise of its jurisdiction 
under Ait. 226 does not enforce performance of a 
contract or prevent the breach of anobligation under 
the contract. (’58) 62 Cal W N 384. 


Ait. 216 Conditions of service founded on coo- 
trae» — Benefit of maxim audi alteram partem not 
given— Issue of writ. 


It cannot be laid down that even where the con- 
ditions of service of a person are not governed bv any 

statute, but are founded, on a contract, he is entitled 

to the benefit of the maxim audi alteram partem. A 
writ should not, therefore, issue in favour of such a 
person even if he has not been given the benefit of 

AT , R J 9 £L PlJnf 88 * Distinguished. AIR 
1953 Him Pra 103 (104) (Pt B) (p r 3). 


-Art. 226— Contract of personal service— Specific 
performance - Writ petition for reinstatement - 
(Specific Belief Act (1877), S. 21 (b) ) 


A contract of personal service is not specifically 
enforceable and a suit by an employee for the relief 
o reinstatement is liable to be dismissed. The em 
plovee cannot obtain that relief bv means of a writ 
petition for it is one of the cardinal principles gov- 
erning writ petitions that none will issue where either 
the party claiming it has not the legal right to it, or 
there is no coi responding legal duty cast upon the 
respondent to perform the act for which the writ is 
claimed. AIR 1953 Him Pra 103 (104) (Pt C) (Pr 4). 


Art. 32 (?. A) as applied to State of Jammu and 
Kashmir— Srope— Contractual rights uot covered. 

Under Art. 32 (2- A) of the Constitution of India as 
applied to the State of Jammu and Kashmir a writ for 
enforcement of contractual rights cannot be g'anted, 
because such a right is not a fundament*! right so as* 
to call into operation the provi ions of that Articlp 

1953 S C J 323; AIR 1953 S C 250. RHied on AIR 

1959 J & K 10 (10, 11) (Pt A) (Pr 3) (DB). 


Art. 226— Applicability -Contractual obligations 
—Agreement by student (petitioner) to serve State 
for specified period after taking degree— Recovery of 
compensation payable under agreement, by Govern- 
ment for alleged breach — Breach of agreement dis- 
puted by student petitioner — Remedy lies in regular 
Civil Court and not under Art. 226 — Use of Revenue 
Recovery Act for recovery does not alter the situation. 
AIR 1961 All 485, Disting. 1964 Ker L T 316 : AIR 
1964 Ker 272 273) (Prs 3, 5). 

Arts. 226, 16— Breach of contract — No funda~ 


mental right is involved. 

Where the grievance relates to a wrongful termina- 
tion of a contract with the Government for the sup* 
ply of milk to hospital, it cannot be agitated in 
proceedings under Art. 226. There is no scope for 
the applicabUity of Art. 226 to such a case. AIR 1953 
S C 250. Foil.; AIR 1954 Mad 549 and AIR 19 >5 Mad 
36 d, Relied on. 1959 Ker L T 125 i A I R 1959 Ker 
239 (241) (Prs 14. 17) (DB). 


“ Art 226 —Executive or administrative orders — 
Infringement of provisions of Travancore Educa- 
tion Code — Issue of writ — (Travancore Education 
Code). 

A teacher in a private school is Dot a servant of the 
Government. The relation between himself and the 
manager of the school is purely contractual and 
Art. 226 could not be invoked for the vindication of 
aoy right flowing from such a relationship. Edica- 
tion Code and the orders issued from time to time 
by the Government or the Department have no statu- 
tory force and infringement of the provisions of the 
Code or such orders could not be made the subject 
of judicial review. A teacher in such a school must 
seek his remed es against the management of the 
school and not the Government. 1958 Ker L T 124. 


j-Arts. 226, 299 (1) — “For any other purpose’' — 
Existence of legal right is essential for exereiseof 
jurisdiction under Art. 226 — Claim to enforce right 
under contracts with State — Contracts not comply- 
ing with Art. 299 (1) — Right cannot be enforced 
under Art. 226. 

Article 226, can only be invoked for the enforce- 
ment of fundamental rights and other legal rights 
if the petitioner has no other specific remedy which 
is equally convenient, beneficial and effective 

The existence of a legal right is the foundation of 
the exercise of the juiisdiction under Art 220 A I R 
1952 S C 12; AIR 1953 S C 210 and AIR 1950 Madh B 
40, Hel. on 

VVherp the petitioners claim to enforce a right to 
certain forest areas and to the manufactured material 
(charcoal and kattha) under contracts between them 
and the State authority the D F. O ) and the con- 
tracts admittedly do not comply with the require- 
ments of Art 299 (1), the contracts being unenforcea- 
ble, the petitioue rs have no legal right to work the 
forest aieas and to the manufactured material which 
can he eniorced by any direction or writ under 
Art 220. 

The provisions of Art. 299 (1) are mandatory and 
if a contract on behalf of the Government does nor 
satisfy the requirements of that article, the contrac 
is not binding on the Government and is unenforceable 

against it. AIR 1954 S C 236; AIR 1952 Cal 306 and 
AIR 1955 Assam 86, Bel on. (1916)2 K B 193 and 
(1949) I K B 227 Disting. ILR (1956) Madh Bba I • 
AIR 1955 M B 1*8 (191, 192) (Pt A) (Pr 9) (DB). 

Art 226 — Government granting lease in Nazul 

lands — Lessee alleged to have committed breac 
conditions of lease — Question whether there ha 
had not been breach of condition of lease cou 
determined only in a civil Court— Government deci 
ing to exercise right of re-entry as lessor on or 
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of condition of lease — Government asking the lessee 
to vacate— Go veinment’s right of re-entry is like that 
of any lessor - Government cannot forcibly evict lessee 
— He can evict him oaly by a civil suit. 1903 M P. 
L. J. 701 and M. P. No. 482/04 dated 9th February, 
1965 Foil. 1965 MPLJ (Notes) 170. 

Art. 226 — Petition not to be entertained to en- 
force civil liability for breach of contract* 

Held that the amount which the petitioners desired 
to be refunded to them had not been forfeited by the 
State. It had been only withheld till the petitioners 
paid the amount of rent said to be due fiom them in 
respect of the distillery building. The question whe- 
ther the opponent was justified in refusing to return 
the amount under the circumstances depended upon 
the terms of the contract and the licence. High 
Court should not normally entertain a petition under 
Art 226 to enforce a civil liability arising out of a 
breach of contract or a tort to pay an amount of 
money due to the claimant and should leave the 
aggrieved party to agitate the question in a civil suit. 
An order for payment of money might some time be 
made in a petition under the Article against the State 
or against an olficer of the State to enforce a statu- 
tory obligation. The obligation which the petitioners 
were seeking to enforce was one arising under the con- 
tract and could not be regarded as a statutory obliga- 
tion. There was no breach of any statutory obliga- 
tion or violation of any fundamental rights of the 
petitioners. That being so, the petitioners had a 
right to take the matter in a civil Court. A I R 1952 
S C 1320, Rel. on. 1963 V1PLJ (Notes) 174. 

Arts. 226 and 299 - Scope of — Contract not satis- 
fying requirements of Art. 299 — Contract not bind- 
ing on Government — Person aggrieved can have no 
remely under Art 226. 

Tae remedy piovided by Art. 220can he resorted 
to only for enforcement of fundamental rights and 
other legal rights if the petitioner has no other re- 
medy which is equally convenient, beneficial and 

effective. 

The provisions of Art. 2S9 (1) are mandatory, and 
if a contract on behalf of the Government does not 
satisfy the requirements of that article, the contract 
is not binding on the Government and is unenforcea- 
ble against it. In such a case the person aggrieved 
nn have no legal right which can be enforced by 
any direction or writ under Art. 226. AIR 1954 SC 

230, Rel. on. 1961 Jab L J 452 : 1961 MFC 204 : 
ILR ( 1 959) Madh Pra 854 i 1961 MPLJ 627 i A I R 
1961 Madh Pra 364 (364, 365) (Pt A) (Prs 2, 3) (OB). 

Ar t. 226 — Enforcement of contractual rights. 

Where under an agreement entered into between 
the petitioner and the Collector, the petitioner agreed 
to purchase stated quantities of rice from the Collec- 
tor and to sell it to the public at prices fixed by him 
and the Collector terminated the agreement without 
any enquiry as to the misconduct alleged against the 

petitioner. 

Held, that the question of violation of the princi- 
ples of natural justice would not be attracted to a 
cise, where the act of the Government amounted 
merely to a breach of contrict. The ineie fact that 
the seller of the rice happened to be the Collector 
did not take the case out of the rule of law that a 
mere breach of contract has not remediable by a high 
nrerogati >e writ. 73 Mad L W 209 : I960 Mad W N 
173 , (1960) 1 M L J 3 28 : I L R (I960) Mad 557 : 
AIR I960 Mad 350 (351) (P* 2). 

Art. 226 — Contractual rights involved— Jurisdic- 
tion under Art 220 will not be exercised — Fact that 
State is a contracting party makes no difference. AIR 

1959 S C 490 and AIR 1958 S C 532 and A I R 1954 


Mad 549, Rel. on. ILR (1962) Cut 331 1 A I R 1902 
Orissa 183 (187) (Pt B) (Pr 10) (DB). 

Art. 220— Sales Tax — Bihar Sales Tax Act (19 of 

1947), Ss. 2 (g) and 13 — Contract for assembling and 
installing machinery plant — Supply of goo as in 
execution of contract — Liability to pay sales tax — 
Application under Art. 220— Maintainability. (1958) 
9 ST C 639 (Pat). 

[Reversed in AIR 1901 S C 1015.] 

Art. 226 — Rights initially based on contract pro. 

tected by statute —Violation thereof by statutory body 
— Writ petition by aggrieved party is c >mpet*nt. 
ILR (1964) 2 Punj 150: AIR 1904 Punj 533 (539) 
(Pt C) (Pr 15) (DB). 

Ait. 226— Service contract— Breach of— Rights of 

parties — See Contract Act (1872), S. 39. AIR 1956 
Punj 220. 

Arts. 226, 19 — Supply of electrical energy — No 

fundamental right — Default in payment of bills — 
Disconnection of premises — Writ petition not main- 
tainable. See Ibid, Art. 19. AIR 1959 Raj 275. 

Art. 226— Scope — Cases arising out of contrac- 
tual relationship. 

The High Court will not use its extraordinary 
powers under Art. 220 in cases arising out of con- 
tractual relationship, where there is a specific remedy 
available otherwise, and where the harm done can be 
compensated for by a suit for damages for breach of 
contract So far as the primary relief of writs of 
prohibition and certiorari is concerned the latter writ 
is issued to an interior Court to quash the proceed- 
ings of that Court which are in excess ol its legal 
authority. Similarly, a writ of prohibition is issued 
to prohibit an inferior Court from acting iu excess of 
its legal authority. The order agaiost which a writ 
of certiorari may be directed should be a judicial or 

quasi- judicial order. 

Lease by Government— Eviction of lessee by Gov- 
ernment Officers, acting for Government as lessor— 
Officers acting either as agents of lessor or as persons 
having no authority.— Tenants can e-tfcer apply for 
reinstatement under S. 7 of tbe Rajasthan Tenants' 
Protection Ordinance or file a regular suit either in 
revenue or civil Court — Writ application will not be 
entertained. AIR 1954 Raj 81 (82, 83) (Pt B) (Pr 6) 
(DB). 


Art. 220 — Scope 


The Industrial Tribunals under th« Industrial Dis- 
putes A< t, 1947, are charged with difficult and deli- 
cate task and in the interests of industrial peace 
should be allowed to discharge their duties without 
delay or interference. Any employer who feels the 
urge to move the High Court will do well to note 
that Art. 220 of the Constitution is no charier for the 
preservation of antique concept of contractual rights 
iu the field of labour relations against the impact of 

awards which are liberal or legislation which is pro- 
gressive. A I R 1953 S C 53, Foil ; AIR 195 i Mai 

974; AIR 19* Mad 102, Rel. on. ILR 0954* Trav- 
el® 322 : 1953 Ker L I 856 i AIR 1954 Trav Co 240 
(243) (Pt C) (Pr 10) (DB). 


Art. 228 Applicability — Abkari contract bet 
ween State and citizen for vending toddy -Oblica- 
tion of cituen to conform to terms of Contract- 
Government seeking to enforce terms after due 
notice and hearing objectious-Jf violation of funda- 
mental right to carry on business — Certiorari— If 


, , . . . ( — . — vuv wuaiuuuun or iDaw to 

enable citizens to break or ignore the obligations aris- 
ing under lawful contracts entered into by them on 
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the pretext of such obligations beingVepugnant to 
the recognition of fundamental rights. When a per- 
son enters into a contract, such as an Abkari contract 
to vend toddy, he is bound to conform to the condi- 
tions of that contract, and the State is perfectly justi- 
fied in enforcing the terms of the contract; and when 
the State seeks to enforce the same after giving due 
notice, the citizen carnot approach the High Court 
and aoolv for a writ of certiorari on the ground that 
the Government is denying his fundamental right of 
carrying on his business or acting contrary to the 
principles cf natural justice. No writ or direction 
can issue in such a case. 1951 KLT 329 i AIR 1952 
T C 287 (289) (Pt B) (Pr 8) (DB). 

~Ait. 226— Contractual matter — Issue of writ. 

There is no occasion for the issue of a writ on what 
appears to be a simple issue arising out of contract, 
such as payment of entertainment tax. AIR 1952 
Vindh Pra 35(35) (Pt A) (Pr 4). 

Art. 226 (l)— Invasion of right created by con- 
tract — Issue of writ. 

An invasion of a right created by contract of lease 
for which the lessee can seek relief 'in the Civil Court 
for compensation or cancellation of the lease or 
otherwise is not such an invasion of a fundamental 
right as to call lor an extraordinary remedy. AIR 
1952 Vindh Pra 13 (15) (Pt C) (Pr 9). 

29 (a). Alternative remedy. 

See Note 7. 

30. Corporation, application by. 

See Note 6. 

31. Costs in writ proceedings. 

(a) By advocate. 

(b) Inferior tribunal, cost in favour 
of or against. 

(c) Special costs. 

31. Costs in writ proceedings. 

® Arts. 220, 136— Writ petitions and appeals 
from orders thereon — Tribunals joined as parties.. 
Cost of lawyers— Generally not allowed. 

In writ petitions and in appeals from the orders 
passed on the petitions* the tribunals mav be proper 
and necessary parties, but unless allegations are made 
against them which need a reply from them, it is not 
usual for the authorities to be represented by lawyers 
in Court. In ordinary cases, their position is like that 
of Courts or other Tribunals against whose decisions 
writ proceedings are filed, they are not interested in 
the merits of the dispute in any sense, aod so, their 
representation by lawyers in such proceedings is 
wholly unnecessary and even inappropriate. They 
should, therefore, bear their own costs. Syed Yakoob 
v. K. S. Radhakrishnan. (1964) 5 S C R 64 ; A I R 
1964 S C 477 (483) (Pt E) (Pr 19). 

;Art. 226 — Costs in writ proceedings — Costs 
against party beyond territorial jurisdiction. 

Where the prime mover (Central Government, in 
this case) of proceedings, sought to be quashed by 
writ proceedings, was beyond the territorial jurisdic- 
tion of the High Court, it is true the High Court can- 
not issue a writ directed to that party, but it does not 
mean that costs cannot be awarded against that party, 
when that party (s given an opportunit> to appear 
and represent its case before the High Court. 

There may be a case where a per? on, residing out- 
side the jurisdiction of the High Court may institute 
a suit in a Court within the jurisdiction of the High 
Court. In such a case, if a writ of certiorari or of 


prohibition is issued against that Court, the liability 
for the costs incurred by the petitioner would fall 
not on the Court but on the person, who initiated 
those proceedings, even though he may be residing 
outside the jurisdiction of the Court. (1955) 28 ITR 

211: ILB ( 1955) 2 AH 600 i AIR 1955 All 515(518) 
(Pt C) (Pr 8) (DB). 

Arts. 226 and 311 — Costs— Suspension of Gov- 
ernment employee from service— Allegations found 
untenable — Re-instatement— Proceedings under Art. 
226 by employee for direction to pay arrears of salary 
— W 7 rit allowed — Employee entitled to costs. 68 Cal 
W N 1028 i (1965) 2 Lab L J 321 : AIR 1965 Cal 
281 (282) (Pt C) (Pr 7). 

Art. 226-Costs— (C. P. Code (1908), S. 35). 

Where the application under Art. 220 was dis- 
missed but involved the interpretation of a recent 
statute which had not yet been authoritatively inter- 
preted the Court made no order as to costs. 58 Cal W 
N 617 : AIR 1955 Cal 72 (76) (Pt H) (Pr 20). 

— “Art 226 — Costs — Petitioner successful — But 
petition filed iust two days before the date of poll— 
Petitioner asked to hear his own costs. AIR 1959 
Him Pra 20 (25) (Pt B) (Pr 30). 

Art 226— Costs — Petitioner not disclosing in his 

affidavit material correspondence relating to his case 
— Petitioner is not entitled to costs. 1964 KerLJ 
13ft : 1964 Ker L T 140 : ILR (1964) 1 Ker 662 » 
AIR 1964 Ker 194 (197) (Pt B) (Pr 10). 

” — Art. 226 — Legal practitioner — Fees— Writ peti- 
tion — In special cases Court will allow more fees 
than the maximum fixed - High Court Rules (Madras) 
— Rules to regulate proceedings under Art. 220, R- 7> 
High Court (Madras) Fees Rules (1950), O. 5, R. 10 — 
Per Rajigopalan Offg. C. J. AIR 1962 Mad 36 (43, 
44) (Pt D) (Prs 21. 22) (DB). 

Art. 226 — Practice — Costs — (Civil Procedure 

Code (1908). S. 35). 

In view of the delay and loss to the petitioner who 
was granted the relief prayed for, full costs, were 
awarded. ILR (1956) Nag 157: AIR 1956 Nag 1 
(8) (Pt I) (Pr 52) (DB). 

Art. 226— Costs. 

Petition under Art. 220 allowed — Petitioner himself 
partly at fault resulting in the order which was 
quashed under Art 220— Action of authorities bona 
fide— Parties directed to bear their own costs. AIR 

1953 Trav-Co 551 (552) (Pt B) (Pr 7). 


31 (a). By advocate. 

Art. 32— Costs— Advocate ordered to pay costs 

rsonally — (C. P. Code (190S), S. 35). 

An advocate presented a petition under Art- 32 
r a writ of habeas corpus on behalf of a ‘ ac Jy au . 
peared as her next friend. The petition did n 
sclose that he made aoy attempt to consult 
rson who he said was the husband of the la >» 

r did It show that he made any attempt to co 

ict either the ladv or even her unc e. He 
ree hearings in the Court despite the warn i g 
was given about costs and the Attorney- Ge 
is also aked to appear. When the arguments w 
lly concluded and he found that the C°u r _ 
ainst him he asked for permission to withdraw 
s petition. That was refused and the petition 

Heldf'that the advocate should be made to _pay 

3 costs personally. Vidya Ver ?? a p\ i«8* 

rma. 1956 S C J 121 , 1956 All W B (H Q1^ 
56 Nag L J 200 : 1956 All L J 1^6 '1956 SC- * 
7 : 1956 DLJR 133 : <1955) 2 SCR « .1950 
L J 283 (SC) i AIR 1956 SC 108 (110) (E* 

r 12). 
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31 (b). Inferior tribunal, costs in 
favour of or against. 

Art. 226 — U. P. (Temporary) Control of Rent 
and Eviction Rules (1949), R. 7— Rent Control 
Officer acting under the rule must consult the owner 
and make the allotment in accordance with his 
wishes — Failure to comply with the requirement 
vitiates the order of allotment — Non-compliance 
due to deliberate defiance of rule and not due to 
bona fide mistake — Costs in the writ proceedings 
should be ordered to be paid by the officer per- 
sonally. ILR (1962) 2 All 377. 

—Art. 226 — Writ petition — Rule as to costs of 
Tribunal and parties. 

As a rule of practice, whenever a writ is sought 
challenging the order of a Tribunal, the Tribunal 
must always be a necessary party to the petition. 
It is equally clear :that all parties affected by that 
order should also be necessary parties to the peti- 
tion. 

Where the Tribunal decides to show cause and to 
contest the petition, it must take the risk as to any 
order that might be made with regard to costs. 
If the petition succeeds, the Tribunal would have 
to pay the costs of the petition. If the petition fails, 
the petitioner would have to pay the costs of the 
Tribunal. But the practice which is growing up for 
Tribunals merely to appear and to submit to the 
order of the Court has to be discouraged. Every 
citizen in that sense of the term has to submit to 
the orders of the Court. There is no reason why a 
Tribunal should file its appearance in order to do 
something which it will have to do, whether it 
appeared or not. 

If the Tribunal is not contesting the petition, there 
is no reason why it should merely appear to file an 
affidavit to place all the relevant and material facts 
before the Court. If the Court requires any facts or 
information, it is always open to the Court to direct 
the Tribunal to file the necessary affidavit, and this 
can be done without the Tribunal appearing and 
submitting to the orders of the Court. Therefore, 
as a matter of practice if the Tribunal merely appears 
in Older to submit to the orders of the Court ordi- 
narily the Tribunal should be given its costs. 
55 Bom L R 573 i ILR (19 >3) Bom 800 * AIR 1954 
Bom 33 (34, 35) (Ft B) (Prs 6. 7) (DB). 


which is really an order for damages independently 
of the conduct of the suit or proceeding is quite 
another matter. 

In a mandamus proceeding it is not proper that a 
decision on a question of damages which the peti- 
tioner may eventually suffer should be given. 1958 
All L J 879 : AIR 1959 All 226 (229, 230) (Pt B) 
(Pr 20) (DB). 

Art. 226 — Laches — Habeas Corpus petition — 

Effect ot delay — (Criminal Procedure Code (1898), 
S. 491). 

Though the principle is that in cases in which the 
petitioner does not come to Court for redress at the 
earliest opportunity, the Courts shall refuse the relief 
prayed for, unless the petitioner is able to satisfy the 
Court that there is good and valid reason for the 
delay, delay in filing the petition is not by itself 
such a fatal defect as to disentitle a petitioner to the 
relief he wants. 

Held, on facts that the delay in filing the petition 
had been satisfactorily accounted for and the Court 
would theiefore, not be justified in rejecting the peti- 
tion on that ground. 1957 Cr L J 1361 i ILR (1957) 
2 All 42 i AIR 1957 All 782 (791) (Pt B) (Pr 12) 
(DB). 

32. Court-fees. 

See also Note 10. 

Art. 226 — Andhra Court-fees and Suits Valuation 

Act (VII of 1 h 5G), Sch. 2 Arts. 11 (’>) and 11 (U)— 

Petition under Art. 220, Constitution of India for ap- 
propriate direction or order — Court-fees payable on 
petition would be under Art. II (S) and not under Art. 
11 (U). See Andhra Court-fees and Suits Valuation 
Act (VII of 1950), Sch. II Art. 11 (S). (1964) 2 Andii 
W R 290. 

Art. 220— -Andhra Court-fees and Suits Valuation 

Act (7 of 1950), S. 79 (2j— Applicability— Proceeding 
arising otherwise, interpretation of — Writ petition— 
Nature of. See Andhra Court-fees and Suits Valuation 
Act (7 of 1950), S. 79 (2). AIR 1958 Andh Pra 267. 

Arts. 226. 225, 246 (3), Sch. VII, List II, Item 3 

—High Couit prescribing court.fee for proceedings 
before it in original jurisdiction — Powers of State 
legislature inthis respect- Court- fee on writ petitions 
Sea Ibid, Art. 225. AIR 1957 Andh Pra 123 (DB). 


31 (c). Special costs. 

—Art. 226 — Special coits — Award of — Powers 
of High Court. 

The arrest of the petitioner in this case was mani- 
festly illegal due to the grossly exaggerated notion 
of the officials of the Co-operative Depaitment of 
their powers under S. 42 (4- A) of the Co-operative 
Societies Act. Further the hearing of the case was 
quite unnecessarily prolonged as a result of the 
attempt of the State to justify the arrest. 

Held, that the circumstances of this case justified 
the awarding of special costs of Rs. 500 to be paid 
to the petitioner. AIR 1959 All 733 (737) (Pt E) 
(Pr 15). 

Art. 226 — Costs or damages — Power of Court 

to award — (Civil Procedure Code (1908), Ss. 35 

and 3 5- A ) . 

No doubt the rule that costs should follow the 
event would apply even to proceedings under the 
writ jurisdistion, unless of course some special rea- 
son can be shown for making an or< er otherwise. Bat 
an order t of costs is one thing, and an order of costs 


■Arc. zzu 


- pr^criuing iee on writ petitions 
except habeas corpus writ to High Court, validity — 
Fees whether tax — See Andhra Court fees and Suits 
Valuation Act (7 of 1950), Sch. I, Ait. 11 (1). AIR 
1957 Andh Pra 123. 

Art. 220— States Reorganization Act (1950)— Ss. 3, 

119, 120 and 121 — Telangana with Hyderabad form- 
ing part of Andhra Pradesh — Income-tax Appellate 
rribunal at Hyderabad- Writ of mandamus— Court- 
fee — Necessary adaptations and modifications to 
Hyderabad Court-fees Act not made — Hyderabad 
Courtfees Act applies and not Andhra Court-fees 
and Suits Valuation Act— (Hyderabad Court-fees Act: 
(2 of 1324F) Sch. II Serial No. 1 (d) l-(Acdhra 
Court. fees and Suits Valuation Act(7 of 1950), Sch. II 

Art 11(1).) See States Reorganization Act (1950) S s’ 

AIR 1957 Andh Pra 123. 

" — Art - 226 Withdrawal of petition-Court-fee to 
be refunded. 

Seyera 1 petitioners jointly made an application 
under Art. 2_0 of the Constitution claiming relief 
against the State by way of re-intstatement. Petition 
was opposed as being bad for multifariousness due to 
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misjoinder of parties and cause of action. The peti- 
tion, therefore, was sought to be withdrawn with 
prayer for refund of court-fee. 

Held, that it would be proper to order in exercise 
of inherent jurisdiction the refund of court- fees to 
the petitioners. 1960 MPLJ (Notes) 45. 

33. Courts, writs to. 

See Note 5. 


acceptable because if it were accepted every suit for 
money should be filed under the writ furisdiction. 
(1956 l Lab LJ 2 *2, AIR 1956 All 43 (46)(PtD)(Pr9). 

Art. 226 — Directions, orders or writs, etc, — 
Declaratory relief. 

The writ jurisdiction under Art. 220 should not be 
utilised for the purpose of granting merely declara- 
tory reliefs. ILR (1955) I AH 25 : 1954 CrLJ691i 
AIR 1954 All 319 (323) (Pt D) (Pr 3) (DB). 


34. Declaratory relief. 


® Art. 32— Powers of Supreme Court — Declara- 

tory relief — Grant ot. 

Held, that the powers of the Supreme Court under 
Art. 32 are wide enough to make even a declaratory 
order where that is the proper relief to be given to 
the aggrieved party. If the impugned Act has taken 
awav or abridged the petitioners' right under Art. 19 
(1) (f) by its own terms and without anything more 
being done and such infraction cannot be justified, a 
declaration as to the invalidity of the impugned Act 
together with the consequential relief by way of 
injunction restraining the respondents from asserting 
any rights under the enactment so declared void will 
be the only appropriite reliefs which the petitioners 
will be entitled to get. Kochunni N.yar v Statf of 
Madras, 1954 Ker L J 464: <1959) 2 S C A 248: (1959) 
S C J 858 : (1959) 2 Andh W R (S C) 70 i (1459) 2 
Mad L J (SC) 70: (1959) Supp (2) SCR 316: AIR 1959 
SC 725 (732, 733) (Pt D (Pr 11). 


• — Art. 226— Declaration of rights. 

The primary purpose ol Art. 226 seems to be the 
enforcement of legal rights and obligations a id not 
their declaration in vacuo. Sri D C. Vidyalaya Asso- 
ciation v. State of U. P .. 1962 All L J 329:1962 
All VV R (H C) 243 > ILR (1962) 1 All 737 : AIR 1962 
All 187 (191) (Pt B) (Pr 16) (FB). 


Art. 226— Declaratory relief— Graat of. 

When exercising its writ jurisdiction the High Cour 
should not attempt to grant a declaration on the basi 
of a decision arrived at on a consideration of disputec 
facts. But where the basic facts are unchallengec 
and the inferences to be drawn from them are obviou: 
the High Court is not debarred from giving a declara' 
tion if it appears necessary in Older to meet the end: 
of justice. Hv. Misc. Writ Appln. No. 534 of j 95' 
dated 3 12-1954 (All ), Rel. on. 

Petitioner seeking i n effect a declaration that he 
had not forfeited his Indian citizenship by aoplyinc 
for Pakistani passport- Basic facts Unchallenged- 
Declaration granted under Art. 220. H60 All L 1 
461 : 1960 All W B (HC) G46 : A I R i960 All 
(640, 641, 642) (Pt C) (Prs 7, 10). 

[Overruled on another point in AIR 1902 S C 
1052.] 


— Art. 226 — Declaratory relief. 

While considering whether or not the rights of a 
person have been infringed it is open to a Court to 
cons der the constitutionality of a statute under 
which the impugned orders are passed. But in a case 
where no oriers have been passed under an impugned 
Act and no rights of the petitioner have been invaded 
mere declaration that the impugned Act i* unconstitu- 
tional cannot be given. 1959 All W R (H C) 509 : 
1959 All Cr R 427 : A I R 1959 All 57 (67) (Pt H) 
(Pr 21). 

Art. 226 — Other remedy open. 

Writ proceedings are not meant for declaratory 
decrees or for giving money decrees. In case a person 
is entitled to any subsistence allowance from his 
employer he can file a • eparate suit. The argument 
that the suit would involve considerable time is not 


• Art. 226 — Declaratory relief. 

The powers of issuing writs, orders or directions 
should not be utilized for giving what is in essence 
a declaratory relief. Maqbulunissa v. Union of India, 
1953 All L J 148 : 1953 All VV RfHC) 212 : 1 L R 

(PrToHFB) 1 2S9:AIR 1953 AI1 477 (479) (Pt C) 

[Overruled on another point in AIR 1901 S C 532.] 

Art. 226 — Declaration that a decree passed 
under an Act is null and void— If can be granted. 

It is very rarely that a declaration that a decree 
passed under an Act is null and void is given by a 
Court on an application under Art. 220 of the Con- 
stitution and even otherwise as there is an alternative 
remedy by suit. ]9~2 A VV R (HC) 139 : ILR (1953) 
2 All 849: AIR 1952 All 697 (697) (Pt A) (Pr3) (DB). 

Art. 226 — Pow ers of High Court — Grant of 

declaration or refund. 

The High Court in exercise of jurisdiction under 
Art. 226 would not grant declaration or direct the 
refund of the amount collected from the petitioners, 
for in such an eventualit) , any person seeking such 
relief, should have recourse to the ordinary Courts of 
law. ILR (1960) Andh Pra 42 i A I R i960 Andh 
Pra 234 (246) (Pt L) (Pr 68) (DB). 

— Art. 220 — Writ of certiorari — What relief can 

be granted— Declaration of right. 

Declarations are not granted by the High Court by 
the issuance of a writ of certiorari. Declaration of 
right is not a form of relief which is appropriate to 
proceedings under Art. 226. It is only for tbe enforce- 
ment of a right, that these extraordinary powers of 
the High Court can be invoked. AIR 1959 Andh 
Pra 471 Pt G) (Pr 29) (DB). 

Art. 226— Right to relief — Relief of declaration-— 

If available in proceedings under. See Ibid, Part III* 
Ait. 13. AIR 1959 Andh Pra 471 (DB). 

Art. 226 — WTong recitals in letters or correspon- 
dence — If can be declared null and void or ultra 
vires. A I R 1958 Andh Pra 632 (635) (Pt C) (Pro) 
(DB). 

Art. 226 — Declaratory relief — Permissibility. 

Where a petitioner seeks a declaration that the 

officer dealing with his incomo-t»x assessment shoum 

he directed to keep himself within the limits ana 
bounds of the statute, such relief being merely decla- 
ratory, should net be granted 1958 Andh L T 528 • 
(1958) 2 Andh W R 358 : (1958) 34 I T R 216. 

Art. 226 — Declaratory relief — What is* 

An application for an order direding the respon 
dent to forbear from holding elections to the m um 
pal council is not one for declaratory relief. I ^ 

( 1956) Andh Pra 4 SO : 1956 *ndh VV R 71 li A 1 * 
1957 Andh Pra 833 (S37) (Pt G) (Pr 18) (DB). 

Art 226 — Certiorrri — Dispute between 

parties — lufructuous declarations sought tor ju 
diction cannot be invoked. „ 

The jurisdiction of the High Court under Arouse 
of the Constitution cinnot be invoked for thep P 
of obtaining infructuous declarations. 


CONSTITUTION OF INDIA 

Held, on facts, that under Art. 226 of the Consti- 
tution the High Couit could grant relief to the peti- 
tioner only against illegal acts of the State. It could 
not exercise its power to decide the dispute as to the 
interpretation of the agreement or the possession 
being taken by the other parties in a private capacity 
over the land as a trespasser, (ii) that merely because 
the land was sought to be acquired for the Corpora- 
tion, no relief could be granted against it for the acts 
which it was alleged to nave done as trespasser or in 
violation of the terms of its agreement with the peti- 
tioner independently of the Government. I L R ( 1962) 
14 Assam 404 i A I R 1962 Assam 132 (133) (Pt B) 
<Prs 5, 6) (DB). 

# Art. 226— Relief of declaration. 

Obiter. — Article 226 is not to be allowed as a sub- 
stitute for declaratory suit. But, it does not follow 
that no kind of declaration can be given by way of 
relief under Art. 226. The jurisdiction of the High 
Court under Art. 226 is comprehensive enough to 
include powers which civil Courts can exercise. 
Declarations can be given by the civil Courts only in 
respect of certain rights and under certain conditions 
Art. 226 does not impose any restrictions on High 
Courts in the matter of reliefs. It leaves the power 
conferred on High Courts completely unfettered. If 
a declaration is a suitible relief in the circumstances 
of a given case. High Couit is not precluded from 
granting it under Art. 226 The power under Art. 226 
is not limited to the issue of unusual prerogative 
writs, other orders and directions can issue. These 
can be issued for the enforcement of fundamental 
rights and ether purposes. A I R 1951 S C 41 : 1951 
S C J 29, Rel. on ; A I R 1952 Madh B 105 ; AIR 
1953 Punj 137, Commented on. Hiranmoy Bhatta- 
cherjee v. State of Assam, AIR 1954 Assam 224 (249, 
250) (Pt N) (Pr 53) (FB). 

Art. 226— No existing grievance, no writ 

In an application under Art. 226 the High Court is 
not required to grant a declaration in favour of the 
applicant unless that declaration is necessary for the 
exercise of the applicant's rights. If there be no 
existing grievance, no declaration can be given. A 1 R 
1950 S C 41 ; v 1952) 3 S C R 28, Rel. on. I L R (1954) 
2 Cal 281 : 57 Cal W N 194 i A I R 1953 Cal 1S7 
(188) (Pt A) (Prs 6, 7) (DB). 

Art. 226— Relief— Industrial dispute— Report by 

Labour Otlicer ultra vires so far as petitioners were 
concerned— Although writs of certiorari, prohibition 
or mandamus could not be issued in the case, declara- 
tion could bo given. 1960 Ker L J 999 i (1960) 2 
Lab L J 523 : 1961 Ker L T 223 i A I R 1961 Ker 
265 (268) (Pt E) (Pr 14) (DB). 

Art. 32 — Scope of — Mere declaration is not 

permissible. 

The power conferred by Art. 32 on the Supreme 
Court has been conferred for enforcement of any of 
the rights conferred by Part III of the Constitution 
and hence a mere declaration would not be permis- 
sible within the purview of the article. 1956 Cri L J 
1400 i A I R 1936 Kutch 12 (13) (Pt A) (Pr 5). 

Ait. 223 — Declaratory relief. 

It is true that Art. 226 of the Constitution confers a 
power of issuing writs on the High Court not only 
for the enforcement of any of the rights conferred by 
Part 3 but also for ‘ any other purpose". Even then, 
the granting of mere declaratory relief cannot be said 
to bo contemplated under Art. 226 of the Constitu- 
tion. Unless a declaration is necessary for the exer- 
cise of the applicant’s right, such a declaration could 
not he given. 1956 Cri L J 1400 i A I R 1956 Kutch 
12 (13) (Pt B) (Pr 6). 

Art. 226— Jurisdiction under— Mere declaration 

cannot be granted— Warrant against petitioner with- 

[Yol. 4.] Fn. D. 50. 


(1950), Arts. 226 & 32, Note 34 785 

out Jurisdiction to be executed beyond jurisdiction 
of High Court — Writ under Art. 220, cannot be 
issued. 

The High Court should not take action under 
Art. 226 unless it is first satisfied that the petitioner 
has a legal right which has been infringed or is 
about to be infringed or some illegal wrong has been 
inflicted upon him or is about to be inflicted upon 
him ; the jurisdiction under Art. 226 cannot be exer- 
cised for the purpose of grantitg merely a declaia- 
tory relief. 

The High Court will not interfere under Art. 226 
for the mere purpose of granting a declaration that 
the warrant under S. I0U, Criminal P C. issued by 
the District Magistrate of Oewas for tLe recovery of 
the petitioner from a house in Delhi is without juris- 
diction if the declaration caDnot be followed up by 
the grant of any relief. If in spite of the latent 
defect of the jurisdiction in the warrant, the Station 
House Olficer of Devvas is permitted by the authori- 
ties in Delhi to execute the warrant and if the peti- 
tioner at any future time happens to be in the place 
named in the warrant, the petitioner can move tde 
appropriate Court for having the execution of the 
warrant stayed. 1955 Cri L J 276 : Madh B L J 1954 
II C R 1070 : Madh BLR 1954 Cr 160 i A I R 1955 
Madh B 20 (21) (Pt A) (I’r 3) (DB). 

-Art. 226 — Declaratory relief — Issue of writ- 

jurisdiction* 

What the petitioner really wanted was a declara- 
tion that the settlement come to did not bind the 
petitioner. To get such a relief it must file a suit for 
a declaration. The jurisdiction of the High Court in 
relation to writs cannot be availed of for that pur- 
pose. (1959) 1 Lab L j 520 : (1959-60) 16 F J R 106* 

7 2 Mad L W 386 i (1939) 2 Mad L J 173 : 1959 Mad 
L I (Cr) 627 i I L R ( 1959) Mad 891 : A I R 1959 
Mad 441 (444) (Pt C) (Pr 14). 

Art. 226 — Mandamus— Not issued for declaring 

rights. 

No writ ol Mandamus can issue, the object of 
which is to declare the rights of the parties. AIR 
1953 Punj 137 and A I R 1952 Cal 490, Rel. on. (1956) 
26 Com Cas 431 : TLR (1957) Mad 383:70 Mad 
L W2S : (1957) 1 Mad L J 254 : A I R 1957 Mad 309 
(312) (Pt A) (Pr 3) (DB). 

Art. 226 -Declaratory relief. 

Court will not exercise jurisdiction merely for pur- 
poses of granting declaration, if it cannot be followed 
by grant of effective relief — Legality of search chal- 
lenged — No articles seized — Petition will not be 
entertained inasmuch as there would be no order for 
return of articles, if search were held to be illegal 
19 Cut L T 103 i 1953 Cri L J 1 041 : A I R 1953 
Orissa 153 (154) (Pt B) (Pr 3) (DB). 

Art. 226— Scope— (Contract Act (1872), S. 24). 

The provision? of Art. 226 do not apply for getting 
a declaration, that is, for purposes of enforcement ot 
a contract or to prevent breach of contract. Where, 
therefore, the contract was entered into tetween the 
State and the petitioner after tenders had been called, 
and a clause in the contract gave to the Government 
the right to cancel the contract at any time without 
assigning any reason and without their being liable 
for any compensation, the application under Art. 220, 
by the contractor that his contract was put an end to 
“as a result oi executive aclion which was caprici- 
ously taken and the action of the Government was 
mala fide" and that it has resulted in a breach of his 
fundamental right under Art. 14 of the Constitution, 
was liable to be dismissed. Case law reviewed. (1884) 
113 U. S. 2< and (194 i ) 334 U. S. 1, Distinguished. 
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ILR (1953) Pud j 113 : AIR 1953 Pud,* 239 (239, 240) 
(Prs 2, 6, 7). 

—Art. 226— ' Directions, orders or writs”. 

Under Art. 226 no relief can he given which will be 
In the nature of declarati >n. A f R 1950 Pat 222 (F £), 
Dissented from. ILR (1953) Punj 472 i AIR 1953 
Funj 137 (143) (Pt D) (Pr 23) (DB). 

35. Delay in applying. 

(a) Habeas Corpus. 

(b) Mandamus. 

(c) Factor in exercising discretion. 

(d) Limitation. 

(e) Absence of diligence. 

(f) Excusable delay . 

35. Delay in applying. 

Art. 226-Lachej. 

The question whether a party is guilty of laches 
depends upon the facts of each case. A I R 1956 
Aimer 73 (76) (Pt F) (Pr 24). 

Art. 226 — New point—Objection regarding writ 

petition being belated, not raised belore Single Judge, 
must be overruled in appeal. ILR (1965) 1 All 329. 

— — Art. 226 -Delay — Proceedings for acquisition of 
petitioner’s land started in 1949 — Government's 
sanction to acquire land published in 1954 — YV rit 
petition filed in June, 1956 — No award prepared 
under S. 11 of Land Acquisition Act — Disputed land 
not yet acquired — Held there were no laches on 
part of petitioner in filing petition — It was open to 
him to file petition nt any time before his land was 
actually acquired and possession taken over. ILR 
(1965) 1 All 329. 

— —Art. 226 -Certiorari— Laches. 

So far as a writ of certiorari is concerned, the rule 
has always been that if a person wants to seek the aid 
of the Court in getting such a writ issued, he must act 
with the least possible delay and if he is guilty of 
laches, he must offer some adeauate explanation. 
A I R 1962 All 114 (115, 116) (Pt A) (Pr 5) (DB). 

Art. 226 — Helerence under S. 3, U. P. Industrial 

Disputes Act — Interference on ground of delay on 
application under Art. 226 is within discretion of 
High Court. See U. P. Industrial Disputes Act (28 of 
1947), S. 3. A I R 1955 N U C (All) 2664. 

Art. 226 — Laches and delay — Effect. 

It is well settled that the jurisdiction of the High 
Court will not be exercised in favour of persons who 
ere guilty of laches and inordinate delay. (1959)2 
Andh W R 53 i A I R 1959 Andh Pra 471. 

Art. 226— Delay — Effect of. 

An aggrieved parly who wants the High Court to 
exercise these extraordinary powers under Art. 226 
must be very vigilant and seek relief at the earliest 
date. If he fails to do so and has no satisfactory 
explanation tor the delay, then his petition is liable 
io be thrown out in limine. (1959) 36 IT R 527 
(Bom). 

— —Art. 226 — Delay — Effect of. 

Where there has been delay or acquiescence, the 
Court may refuse to intervene, irrespective of the 
fact as to whether the assessment was valid or not. If 
the assessment was invalid, such an action on the 
part of the Court did not make it valid. But an equity 


Court was not bound to intervene if there had been 
delay or acquiescence, but would leave the parties to 
their ordinary legal remedies if any. (1960) 38ITR 
316:*.ILR (1960) 1 Cal 33 : 64 Cal W N 963 t A IB 
1959 Cal 697 (698, 700) (Pt A) (Prs 2, 6). 

0 

Art. 226 — Mandamus. 

One of the cocditions precedent to the issue of a 
writ of mandamus is that the party applying for it 
must not be guilty of any laches. AIR 1953 Cal 653 
(657) (Pt D) (Pr 34) (DB). 

• Art 226 — Laches — Writ petition — Delay- 

Effect of. See Constitution of Jammu and Kashmir 
(1957), S. 103. A I R 1958 J & K 11 (FB). 

Art. 226— Application under — Delay in making— 

It is for Court to eiamine question of delay — Failure 
on part of opposite party to object on ground of delay 
is immaterial. 1961 M P L J 1465 : 1962 Jab L J 80 t 
A I R 1962 Madh Pra 50 (53) (Pt B) (Pr 8) (DB). 

Art. 226 — Application under — Delay in making— 

Application admitted for hearing — Still question of 
delay can be canvassed at time of hearing. 1961 M P 
L J 1465 i 1962 lab L ) SO i AIR 1962 Madh Pra 50 
(53) (Pt C) (Pr 8) (DB). 


Art. 226— Laches— Effect. 

Mere delay in certain circumstances may not be 
sufficient to defeat the petition for a writ of certiorari. 
AIR 1954 Nag 151 iFE), Foil. 1959 M P C 712 i ILR 
(1959) Madh Pra 191 : 1959 M P L J 1 179 i i960 Jab 
L J 45 : A I R i960 Madh Pra 109 (111) (Pt A) (Pr 8) 
(DB). 


Ait. 226 — Minimum Wages Act (1948}* S. 20 (-) 

— Delay in tiling application — May be condoned on 
ground of bona fide ignorance of law'. Question is for 
authority to decide — Not a matter for interference in 
proceedings under Art. 226 of the Constitution— Con- 
stitution of India, Art. 226. See Minimum Y\ 3 ges Act 
(1948), S. 20 (2). A I R 1961 Mad 310. 


Art. 226 — Delay in filing writ petition T A heD 

a ground lor refusing to exercise jurisdiction. 

It is well settled that the delay in invoking the 

jurisdiction of the High Court is not by itseli a 
ground on which the Court should refuse to exercis 
its jurisdiction. The question as to whether jurisdic- 
tion should be declined on the ground of delay' is 
matter of sound judicial discretion. Unless the delay 
in invoking that jurisdiction has resulted in prejudic . 
which must, from the very nature of the case, 
reasouablv expected High Court should not retuse 
exercise that jurisdiction. ILR (1960) Mys 73. 


Art. 226-Jurisdiction under— Nature— Effect of 

inaction and inoidinate delay in applying. 

The power of the High Court under Art. 226 of j j 
Constitution is a discretionary one. Inaction on 
part of a petitioner for a long time and inor 
delay in approaching the Court may itself f° irn .. t 
cient ground for refusing the discretionary 

AIR 1955 Pcpsu 129 (131) (Pt C) (Pr ID (tw* 


Art. 229-Laches - Effect of, on pe««°; s 

Arts. 226 and 227— No distinction. See Ibid, Art. - 

AIR 1962 Punj 490. 

Art. 226 - Laches - Effect-See Mf«s ‘ 

Minerals (Regulation and Development) Act (l 

S. 5. AIR 1959 Fuuj 54. 


Art. 22G — 

under inherent 
Constitution. 


Delay — Principles — 1 uffoit 
powers, with orders passe 
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Article 220 of the Constitution prescribes no period 
of limitation, but ordinarily no application under it 
will be entertained unless it is made soon after the 
right sought to be protected is infringed. No relief is 
ordinarily granted to a person who does not seek his 
remedy under the said Article with due diligence. 
Whether there is delay or not must be decided with 
respect to the facts of each particular case. 1953 Ker 
L T 703 i ILR (1953) T C 9b2 : AIR 1954 Trav.Co 
55 (56, 57) (Prs 5, 9) (DB). 

Art. 226— Ltches. 

The object behind Art. 226 being the rectification 
of grave injustice, mere delay cannot be a ground for 
refusing a just writ. In considering what is delay, 
consideration must be paid to the harassment caused. 
AIR 1954 Nag 151 (FB), Rel. on. AIR 1951 Mad 250, 
Dist. AIR 1959 Tripura 21 (24) (Pt D) (Pr 20). 

35 (a). Habeas Corpus. 

Art. 226— Delay — Habeas corpus petitions made 

to jail authorities reaching Supreme Court after four 
weeks— Delay held inordinate— Such petitions should 
be sent directly and at once to Supreme Court and to 
High Courts where they are addressed to them. 1965 
Ker L T 1229 : 1966 Cr L J 602 i AIR 1966 S C 816 
(819) (Pt D) (Para 12). 

35 (b). Mandamus. 

Art. 226— -Mandamus— Delay. 

A writ of mandamus is not a writ of course or right 
but is within the discretion of the Court; and if there 
has been undue delay, it is usually not granted. It 
would, however, depead on the facts of each case as 
to whether the' delay in that particular case w'as 
sufficient to disqualify the petitioner from getting the 
relief. The mere fact that the petitioner was in jail 
does not prevent him form making a petition for issue 
of the writ to the High Court. AIR 1956 Kutch 9 
( 12) (Pt D) (Prs 18, 19). 

Art. 226— Mandamus— Laches. 

A writ of mandamus is not a writ of right. A person 
invoking the special jurisdiction of the Court for the 
extraordinary remedy is required to be diligent. If he 
comes late and does not give any explanation for the 
delay he does not become entitled to the remedy. 
AIR 1957 Cal 310, Foil. (’62) 66 Cal W N 1029. 

Art. 226— Laches— Effect — Petition for writ of 

mandamus. 

A writ of mandamus is not a writ of right and a 
person invoking the special jurisdiction of the Couit 
for the extraordinary remedy by wav of a writ is 
required: to be diligent. A delay of about two years 
Is fatal. AIR 1957 Cal 310, Foil. (’58) 62 Cal WN 
437. 

35 (c). Factor in exercising discretion. 

Art. 226 — Writ petition— Limitation for filing — 

No law providing such period— Delay and laches — 
When barsdisci etionary relief — Petition challenging 
Acquisition proceedings — Nature of — Effect of delay. 

There is no rule of law laying down any period of 
limitation for filing of petitions under Art. 220 of the 
Constitution. The question of delay or laches is only 
one of the circumstances v/hich the High Court while 
exercising its discretion under Art. 220 of the Con- 
stitution takes into consideration. Whether in a 
particular case the petitioner forfeits the exercise of 
discretion in its favour on account of laches or undue 
delay would depend on the peculiar circumstances of 
that case, nature of the executive action prejudicing 


its rights and the nature of the relief which the 
High Court can give under Art. 220 of the Constitu- 
tion. There is no hard and fast rule laid down in 
^ ’’s respect by the High Court or by the Supreme 
Coun which is applicable universally in all circum- 
stances. 1965 All L J 1187 : AIR 1966 All 237 (239, 
240) (Pt A) (Pr 5). 

-—Art. 226 — Laches — Delay in filing petition 
challenging validity of land acquisition proceedings 
—Delay is not absolute bar to filing of petition and 
Court will not be deterred in entertaining petition 
where attempt is made to by-pass statutory piovisions. 
AIR 1965 All 356 (360) (Pt C) (Pr 11). 


Art. 226— Laches— Relief not necessarily barred. 

The relief under Art. 220 is in the discretion of the 
Court. There is no rule which debars a petitioner 
from getting relief merely because there is delay in 
presentirg the petition. The matter of delay is only 
one of the considerations, which arises in granting or 
refusing -relief under the article. 1962 All W R 
(H C) 12. 


Art. 226— Belated application - High Court not 

to exercise discretion In favour of petitioner A I ft 
1955 N U C (All) 4441. 


—Art. 226-Delay in applying-Petitioner is disen- 
titled to get relief. AIR 1955 NUC (All) 4163. 

; — "Art. 220 — Laches — Effect-Petitioner guilty of 
laches— Petmon may be rejected. (1959) 1 Lab L J 
554 (Andh Pra). J 


Art. 226 — Laches — Delay— Effect. 

No limitation is prescribed for the exercise of 
powers under Art 226, but if there has been delay, 
the High Court will be reluctant to exercise its discre 
tion under Art. 226, Each case will h?ve to be looked’ 
at on its own facts. 1961 (2) Cri L J 195 (Assam). 


.'\rt. zzo-i acnes— (sales Tax— Assam Sales Tar 
Act (XVII of 1947), S. 31 (1)). * 

Where the assessment has been comple'ed and in 
some cases even the amount had been realised the 
High Court would not be inclined to interfere under 
2- 28 of the Constitution. :Civil Rule' No. 132 of 
1952, dated 30-1-1958 (Assam) Foil. (1957) s S T C 
416 : AIR 1956 Assam 185 (186) (Pr 1) (DB) 

Hi^h Cou 2 rt 6_DeIay 10 appIy ‘ ng ~ Discretion of 

The conducted the petitioner is a relevant considera- 
tion when he comesdor relief by way of extraordinary- 

™ * 1 “ ) n . der Ar . 1 : <r 2 ®:. 11 ma Y disentitle him to the 

extraordinary relief without creating any estoppel. 

Held, that for three years the petitioner was 
acquiescing m theorder of suspension and compulsorv 
retirement expressly and by necessary implication 
and was struggling to get a h lg her pension o the 

basis of compulsory retirement. In these circumstances 
considering his conduct c f acquiescence, his failure 
to appeal from the order under the Fundamental 
Riles and also delay of three years which could 
not be accounted for on any reasonable basis, no case 
had been made out for interference with the order 

<m4‘W(S‘ 4, *- m 1930 i2 u" is 






Petition uader Art. 226 for writ directing r., „ 

ment not to enforce award of Industrial Tribunal-' 
Award notified in October, 1952 — Petition d l i 

on 19th November, 1953-The fact of dePav heM 
could not oe ignored. ILR (1954) 6 Assam lei'- UR 
19a4 Assam 161 ( 164) (Pt C) (Pr 7) (DB). ' A1R 
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Arts. 229 and 227 — Laches. 

A petitioner wanting to invoke the Court’s jurisdic- 
tion under Art. 220 or 227 must come up for relief as 
quickly as possible. 

Held on the facts of the case arisirg out of a dis ■ 
missal of a Government servant ’hat there was not 
5i:ch a gross delay on the part of the petitioner that 
the v._ourt should dismiss petition solelv on the ground 
of delay. CO Rom L R 624 : ( 1958) 2 Lab L°| 692 : 
AIR U)60 Bom 9 (10) (Pt A) (Pr 3) (DB). 

Art. 226 — Laches. 

It has been the uniform practice of the Hyderabad 

High Court not to entertain application^ not filed 
within reasonable time from the date of the order 
impugned. The remedy under Art. 220 of the Consti- 
tution is a discretionary one, aud the Courts will 
refuse to exercise tne discretion in favour of a person 
who has not been diligent. iLR(1956) H>d724: AIR 
1957 Hvd 14 (14) (Pt A) (Pr 3) (DB). 

Art. 226 — Laches — Extraordinary jurisdiction 

is seldom exercised. A I R 1955 N V C (Hyd) 1547 


Art. 226 — Delav — Effect of. 

1 hougn, ordinarily, a party invoking the jurisdic- 
tion of the High Court under Art. 2i 6 should come 
at the earliest possible moment, no hard and fast rule 
can be laid down and it would he within the discre- 
tion of the Com t trying the application to interfere in 
appropriate cases even if ihe applications 3 re pre- 
sented oeyond the conventional perioo permitted for 
filing a Civil Revision Petition. 1958 Ker L I 198 : 

195a Ker LT 130 : ILR (lft5S) Kcr 319 i AIR 1958 

Ker 357 (302) (Pt A) (Pr 42) (DR). 


petitioner is not responsible. TLR (1954) Cut 644 t 
AIR 1955 Orissa 151 (156) (Pt E) (Pr 17) (DB).. 

Art. 226— Petition under — Effect of delay. 

tt ^i be an abuse of the power given to the 

High Court under Art. 220 to issue a writ in respect 
of an order of removal passed against the petitioner 
in the year 1948, which order the petitioner appa- 
rently accepted without demur at least till 1950. The 
exercise of the power under the Article is discre- 
tionary, except in the matter of enforcement of funda- 
mental rights, and no writ can issue where the peti- 
tioner had waited from 1948 to 1954 without taking 
necessary action against the order. (1958)1 Lab LJ 

324 : 1956 B L J R 49 x AIR 1956 Pat 23 ( 28 ) (Pt D) 
(Pr 14) (DB). 

Art. 226— Delay in making petition. 

A party aggrieved by an order of a Court or Tribu- 
nal if he steks to invoke the extraordinary but dis- 
cretionary remedy of a writ to avoid miscarriage of 
justice, m ist do so as early as possible. In cases where 
there is ether remedy also available, a great and 
unexplained delay in making the petition might render 
i* liable to be dismissed on that score. However, w here 
the aggrieved party has no other remedy under the 
law, the delay in filing a petitiou cannot by itself be 
sufficient ground for rejecting it outright. ILR (1954) 

Patiala 1, MR 1953 Pepsu 133 (136) (Pt C) (Pr 4) 

( D R). 

\rt. 226 — Inordinate delay. 

'A here there is inordinate delay in making the 
application, the Court may in it 1 discretion reject the 
application. (1950) 2 Tcpsu L R 443. 


• -Art. 226 — Lach s-Effect. 

Long delay should disentitle the petitioner to relief 
under Art. 226 of the Constitution. 1957 Ker L X 
10S2. 

~ — Art. 226— Limitation— Effect of laches. 

1 hough no 'imitation is provided for an applica~ 
tion under Art. 220, ordinarily it is to be presented as 
soon as practicable after the event tint furnishes a 
cause for the relief claimed. If the petitioner is guilty 
of laches it would be justifiable to deprive him of his 
cwts. 1956 Madh B L 1 1ST: Madh B L R 1956 

Civil 33 : AIR 1956 Madh B 175 (177) (Pt D) (Pr 6) 
(DB). 


Art. 226 — Laches — Mere delay— Effect. 

Although mere delay in approaching the Coui 
would not legalise that what is illegal, yet the powe 

exercisable by the High Court under Art. 220 of th< 

Constitution is discretionary, and in the exercise o 
that discretionary power the queslion of delay cai 
properly enter into its consideration and unexplained 
and unreasonable delay would disentitle the peti 
tioner to obtain redress. No distinction can, however 
bo made whether the case is one for the enforcerren 
of fundamental right or for any other purpose, so a 
to place the former upo '• a higher level which woulc 
fetter the discretion of the High Couit in the exercisi 

of its power irrespective of the extent and propriety 

of (he delay. AIR 1954 Nag 15L (FB\ Foil. 19G' 
M P LJ (Notes) 61. 

~ — Art. 226— Delay in tiling application — Exercise o 
discretion by High Court— Conduct of applicant t< 
be taken into consideration. AIR 1905 Manipur 3! 
(Pt A) (Pis 14, 15). 


Art. 22G— Delay . 

Where on merits the petitioner has a good case lie 
should not be deprived of his remedy bv a writ appli- 
cation merely because of the delay for which the 


- Art- 226— Laches and delay afford good and 
valid ground for refusing writ. 

Relief by way of a high prerogative wi it being in 
the discretion of the Court, want of due diligence 
and promptitude on the part of the claimant inav 
afiord good and valid grounds for refusing this relief. 
AIR 1 956 Punj 10 and AIR 1950 Punj 92 and AIR 
1954 Bom 202, Rel. on. AIR 1960 Pudj 58(61,62) 

(Pt. G) (Pr 5). 

Art. 226 — Laches— Effect. 

Ac quiescence and laches would be- a relevant factor 
and will have to be taken into consideration while 
exercising discretionary power under Art. 226 of the 
Constitution. TLR (1959) Pun? 1518 i 61 PunjLR 
785: AIR 1959 Punj 460 (461, 462 ) (Pt B) (Pr 4) 
(DI3). 

Aits. 226 and 227 — Laches and delay in present- 
ing petition is a ground for not exercising extraordi- 
nary jurisdiction. 1964 Raj L VV 380. 

35(d). Limitation. 

Ait. 226 — Writ of quo warranto — Belated peti- 
tion cannot be dismissed for delay— Cause of action 
arises ‘de die in diem.’ 

There can be no question of delay in pre c enting a 
petition for a writ of quo warranto m which the right 
of a person to function in a certain capacity is chal- 
lenged. Every day that the person so acts in itnac 
capacity a fresh cause of action 'arises. TLR 
Bom 1 i 3 , Rel. on. AIR 1965 All 151 (152) (Pt B1 

(Pr 6). 

Art. 226— High Court Rules and Orders (All) 

Writ Petitious Limitation— Petition filed beyond 
days of the order without explaining the/lelay e 
tion dismissed. (1962) 4G ITR 329 (All). 

Art. 226— Application under- Limitation — Ex 

elusion of period — Writ application against j uag 
or order of Court or Officer — Period require 
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obtaining copy of such judgment or order should be 
excluded — Period of 14 days for service of notice 
under Chap XXII, R. 1 (4) should also be excluded — 
High Court Rules and Orders- Allahabad High Court 
Rules-Chap. XXH, R. 1 (3), (4). 1961 All L J 726 : 
ILR (1961) 2 All 409. 


Art. 226— Limitation. 

In the absence of valid grounds for the delay, an 
original petition should be filed within three months 
of the date on which the order sought to be quashed 
was passed. AIR 1959 Ker 2 t (23) (Pt A) (Pr 5) (DB). 


"—Art. 226 — Application under— Limitation. 

The writ petitions under Art. 226 of the Constitu- 
tion should be filed as quickly, after the delivery of 
judgment of the inferior tribunal as possible. A period 
of 90 days, which is the period fixed for appeals to 
the High Court from (he judgments of Courts below, 
should be taken as the period for application for the 
issue of a writ of certiorari, and that time can be 
extended only when circumstances of a special nature, 
which are sufficient in the opinion of the Court, are 
shown to exist 1956 All L J 334 : AIR 1957 All 47 
(47) (Prs 2, 3) (DB). 

Art. 226— Laches —Effect —Other remedy open 

fc Issue ot writ. 

The Petitioner who was a railway servant was 
removed from service. After pursuing the remedies 
undtrtbe Railway Establishment Code, he filed a 
writ petition against his removal on the ground that 
he had not in law been removed from service, the 
petition was filed more than ninety days after his 
memorial to the General Manager was rejected. 

Held, that (i) the alternative remedy of suit for 
damages for wrongful removal of service ’was 
not appropriate, (ii) Since the judgment of the High 
Court in. 1956 A L j 584 iD which the ninety days 
rule of limitation was laid down had not been delive- 
red when the petition was filed, the petition could 
not be dismissed on the ground of unreasonable dclav. 
(1957) All WR (H C) 138 i (1957) All L J 143 : ILR 
(1957) 1 All 24. 

Art. 226 — Audi alteram partem — Petition for 

setting aside auction sale held by Official Receiver 
under Provincial Insolvency Act filed beyond 2 1 days 
— Application for condoning delay under S.5, Limita- 
tion Act — Court without even ordering notice to the 
Official Receiver or the auction purchaser, condoning 
delay and entertaining application for setting aside 
sale- Held, that there was violation of the principle 
ot natural justice contained in maxim audi alteram 
partem. See Limitation Act (1908), S. 5. A I R 1961 
Andh Pra 50 (DB). 

Art. 226 — Expression ‘Court of appeal'— Includes 

every superior Court having power to review decision 
— Time spent in writ petition — Petition dismissed on 
ground of other remedy — Time held deductable under 
S. 14 See Limitation Act (1908), S. 14. ILR (1962) 
Andh Pra 865. 

Ait. 226 — Limitation —Appeal against judgment 

of single Judge— Limitation — (Limitation Act (1908), 
Art. 3 5 L) — (Andhra State Act (XXX of 1953), Ss. 32 
and 55) — High Cou*t Orders und Rules — Andhra 
Pradesh High Court (Appellate Side Rules, R 51). 

All appeals agaii st the judgments of a single Judge 
on petitions under Ait. 226 of the Constitution should 
be brought within twenty days as prescribed by Ait. 
151 of the Indian Limitation Act read w-ith Ss. 32 and 
55 of the Andhra State Act. R. 14 of the rules framed 
by the High Court for proceedings under Art. 226 
does not lay down any period of limitation tor the 
purpose and H. 51 of the Appellate Side Rules cannot 
be attracted to appeals against orders of a single Judge 
made on the original side of the High Court and a 
proceeding in a writ petition is a proceeding on the 
original side of the High Court. (1960) 1 Andh \V R 
36 i ILR (1959) Andh Pr* 1315 » I960 Audhra L T 
183 i AIR I960 Andhra Prn 364 (365) (Prs 3, 4, 5) 
(DB). 


Art. 226 — Violation of fundamental right — 
Continuing wrong —Limitation. 

In ordinary cases, the Court would be unwilling to 
exercise its discretion where there have been laches. 
Rut in so far as a wiit is sought on the ground of the 
violation of some fundamental right, the breach 
should be regarded to be a continuing wrong and as 
such the question of limitation does not arise. English 
Law should not in this respect be followed, the 
reason being that the English Constitution is rot a 
written Constitution and there are no such fundamental 
rights as are the special features of the Indian Consti- 
tution. AIR 1954 M B 173 (175) (Pt D) (Pr 14) (DB). 

® Ait. 226 — Application under — Limitation — 
[Letters Patent, Cl. 27 (Nag )] - [High Court Rules 
and Orders — Nagpur High Court Rules, Cb. 4, 
Rr - 11 and 14]. AIR 1953 Nag 80, AIR 1953 Nag 251, 
Miic. Peto. 162 of 1952, Misc. Petn. 254 of 1952, 

Misc. Petn. 224 of 1952, Misc. Petn. 164 of 1952, 
Overruled. 

It would be wholly repugnant to the nature of 
the proceedings and of the powers oi the Court 
that are iuvoked, in the absence of a rule framed 
under Cl. 27 of the Letters Patent, to postulate 
an artificial, much 1< ss an arbitrary, standard to deter- 
mine whether a petition should be thrown out in 
limine or considered on merits. Unless, by undue delay 
or laches, inconsistent legal or equitable considera- 
tions have arisen which judicial conscience cannot 
with equanimity ignore, justice should not be denied 
simply because the Court has not been moved soon 
after the injury was caused or threatened ard the 
delay has not been explained. The question of delay 
or laches cannot be determined with reference to the 
number of days that haveelapsed since the injury. It is 
presumably lor this reason that the Constitution has 
not provided any limitation on the discretion of the 
Court in regard to the exercise of its powers under 
Art. 220, and has left it to the Court itself to deter- 
mine the limits to which it will go, depending upon 
the justice of each case. Inasmuch as judicial decisions 
cannot make Jaw, they canrot also create any rule or 
practice w ithout reference to any rule making power. 
Thus the High Couit cannot lay down a rule of dili- 
gence by reference to a number of days by a decision 
without framing it under its rule-rraking powers. 
Krishna v. Chief Secretary, M. p. Govt., 1954 
Nflg L J 218 : ILR ( 1954) Nag ) 79 i A I R 1954 Nag 
151 ( 15G, 157) (Prs 25, 27, 28) (FB). 


Art. 220— Laches. 


Where a special law’ has been framed with the 
particular idea of expediting the disposal of a matter, 
it is imperative on every party who is aggrieved by 
the order passed under such a law to approach the 
High Court without undue delay. The period of 45 

days, from which would be deducted the time taken 

up in obta’ning a copy cf the impugned order, is 
sufficient for any person who is aggrieved bv the 
order to come up to High Court. But apart from (hat, 
if there is any further delay, then he has rot to 
explain it. 1 his is not a rule of limitation, but only a 

rule which raises a certain presumption and further 

it is meant to apply only to petitions whether the 
main relief sought is quashing an order of an inferior 

m ^'ra iY. n] n , 19 ?? Nag 89 < FB )- ErpJ.; A [ R 195 3 
89 ,r *j). Ref. lu * < 1°53) Nag S37: 1953 Nag L J 
189 : AIR 1953 Nag 251 (253) (Ft F) (Pr 9) (DB). 
[Overruled in AIR 1954 Nag 151 (FB)1. 
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Art. 226 — Limitation — Application filed 45 
days after passing of impugned Order — Burden of 
proof is on applicant to show that court could not 
have been moved earlier. ILR (1952) Nag 934: (1933) 
Nag L J 57 : AIR 1953 Nog SO (81) (Pr 1) (DB). 

Overruled in A I R 1954 Nag 131 (FB)]. 

Art. 226— Dismissal of Public Servant — Com- 
mencement of limitation — Reliefs of declaration that 
onic-r is wrongful and of arrears ol salary cannot be 
separated —Writ petition far former relief —Does not 
suspena running of limitation. See Limitation Act 
(1908), Art. 102. AIR 1964 Orissa 111 (DB). 

-Art. 226-Order under Art. 226— Leave to appeal 
to Supreme Court — Time requisite for obtaining 
judgment can be excluded. 1952 Raj L W 511 i ILR 

(1953) 2 Raj 492 x I R 1952 Raj 180 (181) (Pt A) 
(Pr 7) (DB). 

Art. 220 — Limitation — Reasonable time for 
presentation of application for writ. 

The conventional period permitted for presentation 
civil revision petition*, may be regarded as a reason- 
able time for the presentation of applications for 
writs, orders or directions under Art. 226. AIR 1957 
Trav-Co 23 1 (232, 233) (Pt A) (Pr 9) (DB). 

0 — Art. 226 — • Laches. 

The period available for a civil revision petition 
is the reasonable time within which an application 
under Art. 226 should be presented. No hard and 
fast rule however can be fixed in that regard and 
the matter should be left to the discretion at the 
trying judge or Bench to accept a oetiiion though 
presented bevond that peri xi and deal with it on tse 
merits. A I R 1954 Trav Co 55, Referred. S. Maha- 
deva Iver v. State. 1954 her L T 427 : I I, R (19541 

1 C 1000 : '954 Trav-Co 469 (469) (Pt A) (Pr 1) 

(FBI. 


35 ?). Absence of diligence. 


Art. 226-Delay. 

Nob head on against which writ was sought becom- 
ing r-(f, ' tive on 51-3-1952— Applicant receiving copy 
on 18-4. 1952 — Representation to Chief Commissioner 
on 24-4-19=2 — Decision not communicated — Oral 
mtormation that representation would be rejected 
7~ v * Ht application on 13-11-1952 — Cause of action 
iov vritjield based on communication received on 
h-4-1952 — Delay of 7 months held could not be 

1953 A M L J I i A I P 1953 Ajmer 2 (1) 

- Art. 226— Certiorari — Laches — U. P. Consolida- 
tion or Holdings Act (5 of 1954), Ss. 11 and 42 — 
. rK Petition filed alter 6 months challenging order 
in appeal passed by Dy. Director of Consolidation as 
°/\ e with out jurisdiction — Order not challenged on 
thH ground before Director in revision, which was 
decided on m mi's — Petitioner contending that though 
revisional authority had power to revise order of 
Dy. Director, he, the petitioner, had no right to file 
revision, and also requesting to deduct time spent 
in revision in considering delay — Held, that time 
taken in pursuing revision could not be deducted 
as on petitioner’s own contention, he had no ri^ht 
to apply in revision — Held further that though 
Dy. Director had no jurisdiction to decide the 
appeal, his order had merged into that of the 
Director, in revision, which was on merits. 1965 
All \v R (HC) G 66 : 1965 All L J 718. 

• “Art. 226 — Laches — Review application before 
Board of Revenue — No allegation of discovery of new 
and important matter — No mistake or error apparent 
on the face of the record — Board's order wrong on 


account of erroneous interpretation of law — Peti- 
tioner wasting time before applying for certiorari — 
High Court refused to issue certiorari. ILR (1963) 
2 All 751 i 1963 All W R (HC) 498 : 1963 All L ) 
731 i AIR 1964 All 213 (220) (Pt G) (Pr 18) (FB). 

Art. 226 — Delay. 

Where the petitioners instead of coming to the 
High Court within reasonable time from the dates 
on which the assessment orders were passed, wasted 
time by applying to the Sales Tax Officers for recti* 
fication, they could not, after the delay of much 
time, be allowed to attack the validity of the assess- 
ment orders. (1964) 15 S T C 523 (All). 

— —Art. 226 — Delay — Notice under S. 9, Land Ac- 
quisition Act on 28-12* 1960 — Writ petition more 
than six months after — Petition suffers from defect 
of delay — Since important questions of law were 
raised, his Lordship heard the petition on merits. 
A r R 1960 All 564 and A I R 1959 All 380, Distin- 
guished. air 1963 All 426 (428, 429) (Pt A) (Pr 9). 

Art. 9.26 —Writ petition against assessment of tax 

filed beyond time — Petitioner formerly member of 
Town Committee — Delay due to filing of second 
appeal which does not lie, cannot be condoned. See 
Municipalities — U. P. Town Areas Act (II of 1914), 
S. 18. 1962 All L J 1115. 


— --Art. 226 — Laches — Writ petition — Delay — 

Effect* 

It has been unanimously held that if there had 
been laches ir. bringing the matter to the High Court 
by way of writ petition, the Court will not interfere. 
(I960) 1 Fee L R 477 : 1960 All L I 288 : (1960) 2 
Lab L 1 146 : AIR 1960 All -551 (553) (Pt A) 
(Prs 8, 9). 

Art. 226 —Laches — Effect. 

Where the impugned order was passed as long ago 
as February, 1950, but the petitioner moved tne 
High f ourt under Art. 226 for the first time in 
September. 1956, and that too 13 months after the 
previous petition of similar nature bv another had 
been dismissed by another Judge of the High Court 
and feeble explanation was attempted for the delay, 
the petition deserves to fail. AIR 1960 All 43S (440. 
441) (Pt B) (Prs 6, 7). 


Art. 226 — Delay in applying — Effect — Single 

application in respect of several orders — Compe- 
tency. 

Where a joint writ petition when there were sepa- 
rate assessment orders and separate appeals was filed 
8 months after the dismissal of appeals and the ex- 
planation for the delay was unsatisfactory and, 
further, the copies of the orders of assessment were 
not filed with the writ petition, the writ petition was 
liable to be dismissed. 1958 All W R (HC) 224 •* 
(1958) All L j 137 : ILR (1958) 2 All 692. 


Art. 226 — Laches — Writ oi certiorari to quash 

order against Government servant — Arts. 310 and 

311. 

Where in a petition praying for a writ of certiorari 
quashing the orders of transfer and suspension passed 
against the petitioner, a civil servant, it was found 
that the transfer order was passed on 2nd May, lOOli 
and the order of suspension, on 16th March, 1JO • 
and the writ petition was filed on 26th April, IJou. 

Held, that so far as the orders of transfer ana 
suspension were concerned, there were clear lac e 
on the part of the pelitioner. (1958) 2 Lab L J 6/3 1 
1958 All L J 218 i 1953 All W R (HC) 284. 


-Art. 220-Laches-Effect of-fTeuancy Laws- 
P. Zamindari Abolition a D d Land Reforms Aci 

of 1951), S. 4(2)). 
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Where an order of correction under S. 4(2) of the 
P. Act 1 of 1951 is passed so far back as the year 

1954 and the petitioner comes to the High Court in 
the year 1950 long after the order had been passed 
the High Court will not exercise its discretion under 
Art. 226 of the Constitution in circumstances. 1957 
All L J 188. 

Art. 226— Laches. 

Where the petition for writ was filed after more 
than two months of the impugned order and in the 
meanwhile as many as 158 witnesses had been exa- 
mined before the Election Tribunal it was held that 
the petition was unduly delayed so as to disentitle 
the petitioner to any relief. 1955 All L J 425 : AIR 

1955 All 251 (252) (Pt C) (Pr 5) (DB). 

Art. 226— Laches — Delay on ground of poverty 

■cannot be condoned. AIR 1955 N U C (All) 5494. 

Art. 226— Laches (Per Sapru J.). 

The High Court should not exercise its discretion 
\n issuing writs in favour of applicants who did rot 
raise any objection at the time when the charges under 
S. 40 of the U. P. Municipalities Act were forwarded 
to them by the U.P. State Government, that there was 
any ambiguity about the charges and that they were 
framed in such a manner as not to enable them to 
know the exact nature of the case against them and 
who went on even after the order of removal had 
been passed, making representations to Government 
without protesting against the vague, ambiguous or 
defective nature of the charges and did not choose to 
come to the High Court until after the lapse of a year 
of the passing of the final order by Government. The 
applicants had an alternative remedy, i.e., they could 
go to a civil Court and challenge the order passed 
against them on the ground that it was arbitrary, 
capricious, wanton and that the action in removing 
them was not bona fide. I L R (1952) 1 All 880 : AIR 
.1953 All 739 (744, 745) (Pt D) (Pr 20) (DB). 

Art. 226— Laches — Petition filed 4$ years after 

date of making of order — No reasonable explanation 
offered — Petition should fail on ground of laches. 

I L R (1960) 2 Andh Pra 441 i (1960) 2 Andh W R 
20 i (1960) 39 I T R 629 : AIR 1960 Andh Pra 614 
(015) (Pt A) (Pr 5) (DB). 

Art. 220 — Laches-Effect of delay. 

A person who invokes the jurisdiction of the High 
Court under Art. 220 should be diligent and when 
the delay is calculated to put the other parties to the 
proceedings to a great loss and prejudice the relief 
asked for will ordinarily be refused. AIR i960 Andh 
Pra 343 (346) (Pt F) (Pr 12). 

Art. 226— Delay — Impugned order cf Collector 

passed on 28-9-1950 — Appellate order of Board of 
Revenue passed on 27.8-1951 — Government rejecting 
memorial on 2-7-1955— Writ petition in April 1957— No 
explanation for inordinate delay — Petition would be 
rejected. (1960) 2 Lab L J 283 (Andh Pra). 

Arts. 226 and 3H— Inordinate delay. 

Normally, an aggrieved person should seek his 
remedy under Art. 220 within a period ol six months. 
A petition filed after a delay of five years challeng- 
ing an order of dismissal from service, without any 
satisfactory explanation for the inordinate delay, will 
not be entertained. 

(This apart, it was held that no constitutional safe- 
guard guaranteed under Art. 311, was violated.) 
(1959) 2 Lab L J 271 (Andh Pra). 

Art. 226 — Laches — Effect — Petitioner guilty of 

laches — Petition may be rejected. (1959) 1 Lab L l 
554 (Andh Pra). 


Art. 226— Adhiars found to be in possession of 

land in excess of 10 acres and only for 5 or 0 years— 
Landholder a blind person and a minor requiring 
land for personal cultivation — Right of occupancy 
not acquired — Application for ejectment held main- 
tainable and allowed — Writ petition against appellate 
decision ol Subordinate Judge — Delay in filirg— In- 
terference in extraordinary jurisdiction not called for. 
See Tenancy Laws — Assam Adhiars Protection and 
Regulation Act (12 of 1948) (as amended in 1955 and 
1957), S. 5(1). AIR 1965 Assam 18 (DB). 

Art. 226— Laches— Effect of— Inordinate delay. 

Petitioner submitted to the order of the State Trans- 
port Authority obtained renewal of his permit and 
applied nearly 3J years afterwards under Art. 220 for 
a writ directing the State Transport Authority not to 
compel him to ply his bus on rotation. 

Held, that the petition was liable to be dismissed 
on the ground of inordinate delay in applying. 1950 
Madh B L J (Bhopal) 79 : A I R 1956 Bhopal 55 (57) 
(Pt B) (Pr 9). 

Art. 226— Laches of applicant. 

Where the applicant under Art. 220 for the issue of 
a writ has been guilty of laches of nearly six months 
and the interest of a third party Ins been created in 
the land in dispute in the meanwhile and such third 
party has invested large sums of money on the land the 
High Court will refuse ta issue a writ in the exercise 
of its discretion as it would militate against third 
party’s interest for no fault of hie. AIR 1953 Cal 223; 

A 1 R 1953 Nag 80 and A I R 1951 Mad 204, Rel. on. 
AIR 1954 Bhopal 1 (3) (Pt C) (Prs 12, 13). 

Arts. 226 and 227 — Laches — Petition filed 

after 90 days from date of order impugned — Com- 
petency. 

Although no period of limitation is fixed for exer- 
cise of jurisdiction under Arts. 220 and 227 of the 
Constitution, if a petition is, however, filed more than 
90 days from the date of the order impugned, and no 
reasonable explanation is offered therefor, it cannot 
be said that the remedy has been prosecuted with due 
diligence. In such a case, the High Court will not 
exercise its extraordinary jurisdiction under Arts. 220 
and 227 of the Constitution in favour of the peti- 
tioner. A I R 1954 Bom £02 and A I R ] 950 Bom 128 
Foil., (1958) 1 Lab L J 28; 30 l T R 527 and A I R 
1900 Raj 50, Dist. 1961 Nag L J (Notes) 63. 

Art. 220— Laches. 

In all writ petitions under Art. 220 it is incumbent 
upon the applicant to approach the High Court as 
early as possible and without undue delay. Where 
the applicant took more than three months to file the 
application it must be rejected. AIR 1956 Bom 128 

(129) (Pt C) (Pr 4) (DB). 

Art. 226 — Delay — Question of fact — Other 

remedy open— [Sea Customs Act (1878), S. 188]. 

A consignment of marbles arrived in Bombay on 
19th December, 1952, aad the bill of entry in respect 
of this consignment was prepared and lodged by the 
appellants. The contention of the Customs autho- 
rities was that the goods shown in the bills of lading 
were not marbles rcovered by entry serial No. 103, 
but were game requisites-covered by serial No. 325, 
and that the appellants had committed a breach of 
the Import Trade Control Regulations by importing 
game requisites without the requisite licence. It was 
in respect of this contravention that the order was 
ultimately made by the Collector of Customs on 
5th March, 1953 imposing a penalty of Rs. 20,000 
upon the appellants. The appellants challenged this 
penalty, first, on the ground that the Collector had 
no jurisdiction to impose a penalty exceeding 
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Rs. 1,000. The other ground on which they challeng- 
ed this ord(r was that they had committed no con- 
travention of the Import Trade Regulations. 

The appellants preferred an appeal under S. 188 of 
the Sea Customs Act to the Central Excise authoiities. 
But that appeal was dismissed because, as provided 
d in appellants did not deposit the sum of 

P^_0,u00. That appeal was dismissed on 10th June, 

1953, and it was only on 21th February, 1954, that 
the petition under Art. 220 was preferred. 

Held, that in this particular case, delay might be 
excused as far as t lie first ground was concerned. But 
there could be no justification whatsoever for the 
giO>s delay on the second ground. That ground 

concerned a question of fact, and if the High 'Court 

could go into that question, the appellants should 
have approached the Court immediately, and not 
waited for the length of time they had taken. But 
apart from the question of delay, the appellants were 
not entitled to ask the High Court to go into that 
question. The only tribunal I hat had been set out by 
the Sea Customs Act was, first the Collector who had 
made the order and then the appellate tribunal 
which had been set up under S. 1S8 and that section 
in terms provided that every order passed in appeal 
under the section shall, subject to the power of revi- 
sion conferred by S. 191 be final. ILR (1955) Bom 
318 : 56 Bam L R 115 i 1955 Cr L I 423 i AIR -1955 
Born 113 ( 121, 122) (Pt E) (Pr 22) (DB). 


Art. 226 - Laches— Dismissal of Civil Servant — 
Issue of writ. 

Where the order declaring that the petitioner had 
cease a to he in the employment of the Gove rnment 
and that tne vacu cy also had been filled up was 
passed on 7th May, 1956, and the petitioner applied 
for a writ under Art. 226, on 12th February. 1957: 

Held, that the petitioner had not at all been 
vigilant. To allow the application after such a long 
delay would not only prejudice the administration 
but the new appointment which had been made, and 
wouk ihercfoi-e be unjust. AIR 1958 Cal 407(411) 

( 1 1 U) (Pr 19)* 


“Art* 226 Laches — Delay'in applying— Effect 

desiring to invoke the assistance of th< 
1-ligh Court by way of a writ, cannot be allowed tc 
carry on private negotiations lor the reversal of the 
order complained of for years and years and ther 
when such negotiations fail, come up to the High 
Coin l at long last with an application under Art 220 
In such circumstances the application is liable to be 

the K rourKl of delay alone. AIR ins’/ 
Cal / 20 (723) (Pt A) (Pr 8) (DB). 

Z Ar '- ~ Laches — Mandamus — Pctitiou loi 
writ — Delay — Effect of. 

A writ of mandamus is not a writ of right. A person 

invoking the special jurisdiction of the Court tor the 

extracrcboary remedy by way of a writ is required to 
be diligent. 

. r f. e,d i 0n f ac(s that the High Court would not be 
inclined to pome to the assistance of a petitioner by a 
writ it he comes to the Court after six months of the 
oraer complained against. 99 Cal L J 39 : ILR (1958) 

SS (»CM5r 1 2« ( DB? ,:A1 " 1!B7 3,0 mo - 

“ "Art. 226 — Unreasonable dela\ — Vo explanation— 

(Pt n° n nCt eiltertained - AIR 1953 Cal 223 (226) 
1 1 ^ ) ( P f 9 ) • 

[Overruled on another point in AIR 1954 Cal 171.’ 


Art. 226 — Petition praying for issue of writ of 
certiorari — Laches-Other remedy open— (Himachal 
Pradesh (Courts) Order (1948), Para. 32 (1) (a) (i).) 


A Government servant filed a writ petition pray- 
ing that a writ bo issued to the State of Himachal 
Pradesh and the Union of India directing them to 
continue him in service. That petition was dismissed 
by the High Court, leaving him to seek his 
remedy by way of suit. He accordingly filed a suit 
for a declaration that the termination of his services 
was illegal. He obtained a decree from the Court of 
the District Judge. The Union of India having pre* 
sented a writ petition against the District Judge after 
a lapse of one year and nine months. 

Held, that the writ petition could not be enter, 
taiued because (i) the delay in making the petition 
was not satisfactorily accounted for; (ii) it was open 
to the Union of India to file a second appeal fron> 
the appellate decision of the District Judge under 
para. 32 (i) of Ilimacbal Pradesh (Courts) Order. 
AIR 1960 Him Pra 16 (17, 18, 19) (Prs 7, 9, 14). 

Art. 226— Delay in appplying — Good and satis- 
factory reason not given — Petition is liable to be dis- 
missed ou ground of delav itself . (1960) 1 Ker LB 
684 : I960 Ker L 1 651 : 1960 Ker L T 727 : (I960) 

2 Lab L j 207: AIR 1961 Ker 123 (123) (Pt B) (Pr 2)- 

Art. 226 — Laches — Effect — Scheme published 

under Ss. 68-C and 6S-D, .Motor Vehicles Act (1939) r 
after rejecting petitioner’s objection — Writ Petition 
filed more than nine months after publication of 
scheme — Writ would be refused petitioner not having, 
acted expeditiously. 1959 Ker LJ 1221: 1959 Ker 
L R 127 1 : 1959 Ker L T 1184. 

Art. 226 — Laches — Resolutions in regard tc 

amendment of bye-laws of co-operative society 
cas^e 1 unanimously at meeting held on 7th August*. 
1955— Petitioner member present at the meeting anc 
resolutions passed in the presence and apparently 
with his concurrence — Petition under Art. 220 ques- 
tioning validity of resolutions and registration filed 
only on 14th November, 1950 — Delay that hat- 
occurred held inordinate and petition should be dis- 
missed on that ground. 1957 Ker L T 56 : 1957 Ker 
L J 199 : AIR 1957 Ker 14 (15) (Pt B) (Pr 5). 

-Art. 226 — Application by Municipal Counsel 
seeking writ of certiorari for quashing notification 
under S. 0, Land Acquisition Act for acquisition or 
band belonging to respondent and award of Lant 
Acquisition Officer — Application filed after 14 years 
after issue of notification and when no time was lost 
in taking possession of land covered by notification— 
Held, petitioner could not bo allowed to challenge 
validity of the notification. 1965 Jah L J 1060 : 196- 
M P L J 961. 

Arts. 226 and 227 — Delay in moving High Court 

caused on account of proceedings before Board ot 
Revenue — Proceedings before Board of Revenue were 
untenable and misconceived — High Court declined 
to issue writ on the ground of inordinate delay. J 90S 
M P L J( Notes) 145. 

Art. 226— Petitioner’s claim for extra pay alleg- 
ed to he attached to a post — Stale refusing to pay— 
Remedy is bv way of suit — Claim nut preferred 
within limitation by petitioner — He cannot enforce 
his right under Art. 226 — Petition to enforce civi 
liability arising out ot breach of contract or tori 
not to be normally entertained. 

Held, on facts, if the petitioner had disabled him- 
self from availing him'df of the statutory remedy by 
his own fault in not doing so within the prescribed 
time, he could not be permitted to urge that as z 
ground for the Court dealing with his petition under 
Art. 220 to exercise its discretion in his favour. 

A I R 1901 S C 1500, Rel. on. The Court should ncr 
normally entertain a petition under Art. 220 to en- 
force a civil liability arising out of a breach oi c 
tract or tort to pay an amount ol money due to 
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claimant and the aggrieved party should be left to 
agitate the question in a civil suit filed for that pur- 
pose. A I R 1962 S C 1320, Rel. on. 1963 M PL J 
(Notes) 67. 

Art, 226 — Delay — Case not involving violation 

of fundamental rights or want of basic jurisdiction — 
Unexplained delay renders application incom- 
petent. 

Although the powers of the High Court under 
Art. 220 of the Constitution are wide, but having 
regard to the plenary nature of those powers, they 
have to be exercised with caution. Except in cases 
where fundamental right has been shockingly violat- 
ed, or the authority concerned has acted altogether 
without basic jurisdiction, unexplained delay on the 
part of the petitioner in approaching the High Court 
for redress under Art. 220 of the Constitution is by 
itself sufficient to justify rejection ol the petition. 

1961 M P L J (Notes) 291 i 1962 Jab L J 475 : A I R 

1962 Madh Pra 133 (135)'(Pt A) (Pr 6) (DB). 


9-12-1954 by the Deputy Custodian General but the 
petition was filed more than twelve months after and 
the delay in filing petition was not at all explained: 

Held, that the petitioner approached the High 
Court very late, and the petition was liable to be 
dismissed. 1957 Jab L J 210 i 1957 MPC 102 : 
1957 MPLJ 156 » A I R 1957 Madh Pra 32 (36> 
(Pt B) (Prs 31, 34) (DB). 

— — Art. 226 — Question depending on facts— Indus- 
trial dispute — Delay in raising dispute— Ground of 
delay though raised by party not considered by 
Labour Court — High Court has no jurisdiction to pro- 
ceed with it in certiorari and to hold that laches did 
not disentitle the concerned party to relief. W. P. 
No. 129 of 1962 dated 21st April, 1964 (Mad), Re- 
versed. A T R 1948 Mad 154, Foil. 1965 Mad YV N 
188 : (1965) 2 Lab L J 237 : (1965) 11 Fac L R 294 : 

( 1965-66) 28 F J R 71 : (1905) 2 M L J 298 « 78 Mad 
LW 252: AIR 1965 Mid 454 (456, 457) (Pt B) 
(Prs 0, 8) (DB). 


—Art. 226 —Application under — Delay in makirg 
— Considerable and unexplained delay disqualifies 
petitioner to assistance. 

Though there is no limitation for an application 
for relief under Art. 226 and the Court will not call 
upon the petitioner under Art. 220 to give a strict 
arithmetical account of every day, delay th it is consi- 
derable and unexplained disqualifies the petitioner to 
any assistance. It is certainly a principle of prudence 
and diligence to be applied reasonably, and further, 
the explanation of the delay, if any, should be consi- 
dered sympathetically. But this does not mean that 
delay especially of several months, should be over- 
looked as a matter of course. A I R 1954 Nag 151 
(FB) and AIR 1900 Madh Pra 299, Rel. on. 1961 
MPLJ 1465 t 1962 Jab L J 80 : A I R 1962 Madh 
Pra 50 (53) (Pt A) (Pr 6) (DB). 

Art. 226— Laches— Writ proceedings by retrench- 
ed Government servant — Delay in filing application 
after exhausting remedies under Service Rules— Appli- 
cation may be dismissed on that ground alone. See 
Constitution of Indi3, Art. 311. A I R 1960 Madh Pra 
299 (DB). 

Art. 226— Delay — Delay of eight months in filing 

petition not satisfactorily explained — Petition reject- 
ed. 1960 MPC 570 i 1960 Jab L J 1028 j 1961 M P 
L J 138 ; A I R I960 Madh Pra 282 (285) (Pt B) 

(Pr II). 

Art. 226— Delay in applying— Effect. 

The remedy under Art. 220 is extraordirary and 
the relief is discretionary. The High Court would 
not be inclined to give any relief to the petitioner on 
account of the unexplained delay in his coming to 
High Court. 1959 Jab L J 326 : 1959 MPLJ 679 i 
AIR 1959 Madh Pra 195 (203) (Pt F) (Pr 32) (DB). 

Art. 226— Lacies— Effect. 

The order of the Board of Revenue was passed on 
15th April, 1955, and the petition was fileJ on 1st 
February, 1950, i.e., nearly 9£ months after the final 
decision. No explanation had been given by the 
petitioner for the delay. 

Held, that the petition was liable to be dismissed 
on the ground of inordinate delay. 1957 Jab L J 86 i 
1957 M P C 32 : A I R 1957 Madh pra 50 (52) (Pt C) 
(Pr 10). 

— Art. 226 — Laches— Effect— Jurisdiction cf High 

Court— Nature of. 

Where the action of the Custodian with respect to 
the property, in dispute was taken as far back as the 
year 1949 and even the objections raised by the peti- 
tioner before the Custodian were decided finally on 


Art. 226 - Delay— Delay in moving High Court 

not accounted for convincingly — No circumstances 
for condonation of laches shown — High Court can 
refuse to exercise jurisdiction under Art. 226— Re- 
fusal of exercise of jurisdiction prohibiting collec- 
tion of sales-tax under Madras General SaJes-tax Act- 
held justified. 


No party has a right lo approach the High Court 
and to demand the exercise of jurisdiction under 
Art. 220 unless he has exhibited due diligence, or if 
there has been undue delay, he is able to account for 
it in a convincing manner. The exercise of writ juris- 
diction is a discretionary power and a party does not 
approach the High Court as a matter of vested right 
irrespective of his own conduct. A party seeking 
exercise of jurisdiction under Art. 226 in his favour 
must exhibit due diligence and must not delay in any 
unconscionable manner and must not be guilty of 
laches. If he is so guilty, the High Court may decline 
to exercise the jurisdiction in nis favour, though it 
may be that, from a strictly legal point of view, a 
good ctse existed for the exercise of jurisdiction, had 
the party been diligent. The situation is not affected 
by the question whether the party did or did not 
exhaust th a other remedies open to him. 

Where, apart from the failure by the assessee assess- 
ed to sales-tax under the Madras General Sales-tax 
Act, to prefer a statutory appeal against the assess- 
ment, there has been considerable delay on his part 
in moving the High Court for exercise of furisdi ition 
under Art. 220 by issuing a writ prohibiting the 
collection of the tax and no facts are disclosed justi- 
fying the delay or calling for condonation of the 
laches on the part of the petitioner, the High Court 
is entitled to decline to exercise its jurisdiction under 
Art. 220 in his favour by issuing a writ of prohibi- 
tion or other appropriate writ, evea though from the 
strictly legal point of view a good case existed for 
the exercise of jurisdiction, had the petitioner beer 
diligent. A I R 1961 Mad 322 and A T R 1954 S C 403 
and W. P. No s. 972 to 974 of 1900 (Mad) and W. P. 
No. 960 of I960 (Mad), Disting. 76 Mat! L YV 733 • 
(1904) 15 S T C 03 : A I R 1964 Mad 311 (313) (Pr 7) 




- j - uiicr au* 

verse order was trying to induce Government to 
reconsider order and that he was unwilling to jeopar- 
dise his position by antagonising Government against 

him by filing writ petition, will not help petitioner to 
get over infirmities arising out of delav and lachev 
5 , C- L B 262 ! : (1903, 1 Lab L J 40 ? (1982)^ 

SseurtA) ( Pr /5 4) MBd L w 75S : A,li 1962 Mad 4S5 
T77 Art \ 22C — P el ,ay - Writ petition Sled 6 years 

after order of dismissal— Explanation that petitionej 
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was waiting for disposal of criminal cases against 
him Claim not as of right but for mercy — Petitioner 
not diligent — Delay not pardonable. A I R 1962 
Manipur 52 (54) (Pt A) (Pr 8). 

Art. 226— Laches— Delay io applying. 

There is no rule of limitation as regards applica- 
tions under Art. 220 and whether an application 
should hj refused on the ground of laches depends 
on the circumstances of each case : 

Held, that three years was a long period, the peti- 
tioner had been guilty of laches and that would be a 
reason why the petition should not be entertained. 
A I R 1951 Mad 250 and A I R 1957 Cal 578, Rel. on. 
A I R 1959 Manipur 17 (20) (Pt E) (Pr20). 

Art. 220— Laches. 

Delay of about three montbs-No satisfactory ex- 
planation given for delay— Delay held as one of 
grounds for refusing isjue of mandamus. AIR 1951 
Mad 204, Relied on. 1956 Cr L J 252 i AIR 1956 
Manipur 11 (12, 13) (Pt D) (Pr 7). 

— — *Art. 226 — Petition under— Laches — Discretion of 
High Court to issue writ or not — High Court can 
refuse although violation of fundamental right is 
alleged. 

The petitioner entered Government service in the 
department of Education in 1932. The respondents 
entered the department after her. At the time she 
en’ered service there was a rule to the effect that no 
lady should be promoled as a District Educational 
Officer. Even after tho Constitution came into force 
the rule was not altered. In view of the rule the 
respondents who were juniors were promoted as 
D. E. Os. Meanwhile the petitioner was agitating that 
the rule was invalid in view of Art. 15 and her plea 
was finally accepted and she was promoted as a 
D. E. O. in 1954. But it was not given any retrospec- 
tive effect. Later she was temporarily appointed as 
Deputy Director of Public Instruction in 1902. Rut 
for want of vacancy as she was the juniorraost for 

the post she was reverted to her substantive post. In 

the writ petition she sought to make the order of her 
promotion with retrospective effect when her junior 
was promoted to that post and claimed that her 
further promotion should be deemed to be with eflect 
from the date when the respondent was promoted 
and she claimed difference of salary. 

Held, that the petitioner was guilty of serious 
(aches. She approached the Court after a delay of 
over 11 years. She offered no exp’auation in that 
regard. Evidently she was sitting on the fence. It was 
only when she was reverted from the post of Deputy 
Director of Public Instruction in 1902 for want of 
vacancy, she thought it fit to dig into the past and 
resurrect her forgotten grievances. 

It is withiD the discretion of the High Court to 
issue a writ or not. It is undoubtedly true that the 
discretion is not an arbitrary discretion but regulated 
by well-accepted principles. If a pirtv does not move 
the High Court within a reasonable period after she 
became entitled to a relief, the reasonableness of the 
period in a given case depending on its own facts, 
tho High Court would decline the relief prayed for. 
This would be so whether the relief prayed for by 
him relates to a fundamental right or otherwise 
(1965) 2 Mys L J 589 : AIR 1966 Mys 211. 

Art. 226—Laches — Inordinate delay in filing 

petition — Petitioner held disentitled to any relief 
(1964) 1 Mvs L J 318 : AIR 1965 Mys 41 (46) (Pt D) 
(Pr 7) (DB). 

Art. 226—Laches — Acquisition of lands— Direc- 
tion under S. 17 (4), Land Acquisition Act issued 
by Government in Notification under S. 4 of 
the Act on 13-12-00 — Notification under S. 0 on 


m‘ 4 *T? 1 rr V y rit 1 R eti , tion a 8 ainst direction filed on 31-7. 
ol Held land-holder acquiesced in the direction by 
Government and he could not invoke jurisdiction o! 
I ;^v Court under Art * 220 for such great laches. 

ipfD;if 2 7(DB) 275 ' AI ’ 1963 M ” 318 


Art. 226— Delay — Order of Collector, Centra) 
Excises and Land Customs under item (8) of S. 167 
, ea Customs Act. imposing penalty not shown to be 
without jurisdiction — Fundamental rights not in- 
fringed Delay held could not be condoned. 

The High Court would refuse to exercise its juris- 
diction under Art. 220 when there has been unex- 
plained delay in the presentation of the application 
tor a writ under that article. 

Held on facts that the petitioner failed because of 
undue delay. Held, further, that since the petitioner 
lai'ea to show that the impugned order had resulted 
in any infraction of his fundamental rights or that 
the order of the Collector was wholly without juris- 
diction, ii could not be contended by the petitioner 
th?d the delay in presentation of the petition should 
n °l r e >ult in its dismissal. It could not be said that 

siS )deCt0r * 1 the impugned order under 

8. 167 (8) of the Sea Customs Act acted wholly 
witncut jurisdiction even on the assumption that if 
there had been no such finding, his order should 
nave to be regarded as one made without jurisdiction. 
AIR 1954 Nag 15L (FB), Applied. 1961 (2) Cri L J 

i ni / 39 Mv3 L I 622 1 I L R (1960) Mys 683 : AIR 
1901 Mys 253 (265, 266, 267) (Prs 11, 13. 16, 18, 19. 
26, 27, 28,41) (DB). 


‘'"‘Art. 226— Delay of three years. 

An aggiieved party who invokes the extraordinary 
jurisdiction under Art. 220 of the High Court should 
do so at the earliest opportunity, at any rate within 
a reasonable period Irom the date of the order which 
affects him. \\ hen the petitioner moved the High 
Court under Art. 220 nearly three ve*rs after the 
impugned order, the IlighCpurt refused to grant 
any relief to the petitioner. 38 Mvs LJ 522 i I L R 
1959) Mys 678 : AIR 1960 Mys 255 (259) (Pt B). 
(Pr 8) (DB). 


'--'Art. 226 — Delay in filing application. 

When a Government servant aggrieved by an order 
of reduction in rank passed against him files an ap- 
plication under Art. 220 in the High Court more 
than two years after the orders of cancellation of his 
promotion he is guilty of ur.due delay in filing the 
application and consequently he is not entitled to 
succeed. AIR 1953 Orissa 113 ( 121 ) (Ft B) (Pr 22) 
(DB). 


—Art. 226 -Delay. 

Inordinate delav of ten months in seeking the 
remedy under Art. 226, is a good ground for rejecting 
the prayer, as the Court will not be inclined in favour 
of a party who has been admittedly guilty of laches. 
ILR ( 1953) Cut 659 : AIR 1954 Orissa 87 (93) (Ft H' 
(Pr 20) (OB). 

“"“Art. 226 — Quo warranto — Laches. 

Writ, if can issue after great lapse of time — 
Quaere. 

Held on facts that the petitioner was guilty ’ ° 
laches and was out of Court on this ground. Air 
1952 Orissa 359 (3S4) (Pt F) (Pr 66) (DB). 

Art. 226 — Duty of petitioner. 

The duty of. the petitioner is to state clearly in th. 
affidavit all matters by way of explanation lo Y 
apparent delay in making the applteati° n or . a 9 . 

cence and he has a duty to specifically bring 
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matters to the notice of the Court when making the 
motion. AIR 1952 Orissa 251 (254) (Pi B) (Pr 5) (DB). 

•“Art. 220 — Laches — Order becoming final by 
party’s own act— Jurisdiction under Art. 226 will 
not be exercised— Order under Bihar Sales Tax Act 

(19 of 1959), S. 23. 

Where the petitioner by his own default has allow- 
ed the law of limitation to run against him and has 
allowed the assessment order to become final, the 
High Court will not exercise its extraordinary juris- 
diction under Art. 2^6. AIR 1959 Pat 8S9; AIR 1961 
S C 1500 and 1965 B L J R 314, Rel. on. 1965 B L 
] R 875. 

'—Art. 226 — Certiorari — Petition for— Effect of 
delay and bad faith. 

Where there is undue delay in applying for a writ 
of certiorari without any satisfactory explanation 
for it and the entire transaction to orotect 
which the writ is prayed, is vitiated by bad faith, 
the petitioner cannot invoke the extraordinary juris- 
diction of the Court under Art. 220 of the Constitu- 
tion. AIR 1958 Pat 29 (31) (Pt B) (Pr 5) (DB). 

Art. 226 — Delay in filing petition — No satisfac- 
tory explanation given by the petitioner for the delav 
—Petition is to be dismissed. AIR 1954 Bom 202 and 
1955 P L R 507, Rel. on. 1963 Cur L J 584 . (’64) 66 
Punj L R 185. 

[Reversed in AIR 1904 Punj 337 (FB).j 

Art. 226— Delay— Writ petition in service mat- 
ters— Effect. 

Delay in* service matters is far more objectionable 
than in others because in the meantime the vacancy 
caused by the impugned order may have been filled 
and the aggrieved employee may also have sought 
service elsewhere. 1963 Cur L J 260 (Punj). 

— Art. 22C— Delay and laches— High Court refused 
to exercise its extraordinary jurisdiction. 

A petition under Art. 226 of the Constitution must 
be brought without unreasonable delay and a Court 
exercising its equitable jurisdiction is extremely reluc- 
tant to examine the grievances of a person who has 
not shown reasonable diligence in the assertion of 
his claim or who has slept upon his rights for an 
unreasonable period of time or who has failed to 
show an excuse for his laches in asserting the said 
rights. Some satisfactory explanation ought to be 
given by such a petitioner if he fails to assert his 
claim at an earlier date. The del ly of six months in 
the present case has not been explained at all and the 
petitioner has been guilty of undue laches. (’62) 64 
Punj L R 1014. 

Art. 226— Laches— Delay— Order of suspension- 

inordinate delay of four years in filing petition under 
Art. 220 seeking to have order of suspension and 
holding of inquiry quashed not s itisfactorily explain- 
ed and therefore disentitled the petitioner from ob- 
taining extraordinary remedies from High Court. 
AIR 1960 Punj 646 (649, 650) (Pt Cj (Pr 7) (DB). 

Art. 226 —Laches— Effect of. 

Though it is open to the High Court to allow an 
amendment to a petition under Arc. 220 of the Cons- 
titution having regard to the peculiar circumstances 
of a particular case even after deliy, in the matter of 
exercise of discretion in this respect the Court must 
have at least some circumstances before it which 
tend to justify the reason for not applying for amend- 
ment in proper time. (1959-60) 1 6 F J R 152 : A I R 
1960 Punj 76 (78) (Pt C) (Pr 11). 

Art. 226 — Laches — Undue and unexplained 

•delay— Effect. 


On grounds of undue and unexplained delay and 
laches relief by way of high prerogative writ can 
legitimately and properly be refused. AIR 1959 
Punj 643 (645, 646) (Pt D) (Pr 5). 

Art. 226— Laches— Effect. 

Parties applying under Art. 226 after delay of two 
years — Alternate remedy by way of appeal against 
the decision already pending — Petition can be dis- 
missed on these grounds alone. I L R (1958) Punj 
134 j AIR 1959 Punj 478 (479) (Pt B) (Pr 8). 

Arts. 226 and 311 — Delay— Effect of — Matters 

to be considered — Dismissal of Government servant 

— Petition filed after undue or unexplained delay 

Maintainability. 

Article 220 does not prescribe any period of limita- 
tion, within which an aggrieved party should apply 
to the High Court for redress. This matter should 
be considered in conjunction with the nature of the 
relief, the grounds on which it is so claimed, and the 
extent of delay. In some cases delay may be such as 
to lead to inference of acquiescence in the order, 
which is challenged in the petition, or to inference of 
waiver against the illegality. 

In a case where dismissal is alleged to be wrongful 
then the order of dismissal should be promptly got 
set aside. An unexplained delay of three and a half 
years is obviously culpable delay and that by itself 
disentitles the petitioner to the relief claimed by him. 

(1919)63 Law Ed 050, Foil. AIR 1958 Punj 16(17) 
(Prs 4, 5). 


— -Art. 220— Laches — Excuse should find place in 
petition. 

It is of the utmost importance that a person who 
seeks the intervention of the High Court under Art. 
220 should give a satisfactory explanation of his 
failure to assert his claim at an earlier date. The 
excuse for his procrastination should find a place in 
the petition submitted by him and the facts relied 
upon by him should be set out clearly in the body of 
the petition. 

An excuse that a person failed to assert his claim 
because of prudential reasons or because of funds or 
oecause o* ill-health cannot merit serious considera- 
tion. 59 Punj L R 259 i 1LR (1957) Punj 1468 i AIR 
1957 Punj 220 (221, 222) (Pt B) (Pr 4) (DB). 


Art. 226 — Laches— Absence of notice under S. 3, 
East Punjab Act (38 of 1949) — Ground raised after 
two years — ■ High Court refused to interfere — (East 
Punjab Utilisation of Lands Act (38 of 1949); S. 3). 
57 Punj L R 506 i ILR (1955) Punj 1357 iAIR 1950 
Punj 92 (95) (Pt C) (Pr 12) (DB). 


Art. 226 — Delay in filing petition. 

The High Court will not grant any relief in the 
extraordinary discretion conferred by Art. 220 when 
an aggrieved party comes after a very long delay 
Civil Writ Appln. No. 252 of 1954 (Punj), Rel. on. 
57 Punj L R 490 i I L R (1956) Punj 55 : A I R 1956 
Punj 10 (11) (Pt B) (Pr 7) (DB). 


Art 226 — Laches — Petition merits dismissal. 


AIR 1955 N U C (Punj) 4598. 


- "Art. 226 — Petition for mandamus against State 
for faxing petitioner as a statistician in Civil Supplies 
Department in a certain grade — Petition made in 
1 Jo- 1 osition regarding the matter made clear by 
Government to petitioner as back as 19-10-1953 — 
Held petition was liable to be dismissed on ground of 
delay. 1965 Raj L W 373. 


/iri. zzv— ueiay. 


Where the application under Art. 220 was filed 

within six weeks of the dismissal of the review ap- 
plication: 
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Held, that there was no delay in filing the applica- 
tion 1955 Raj L W 95 : I L R (1954) 4 Raj 526 i 
AIR 1954 Raj 214 (217) (Pt F) (Pr 13) (DB). 

Art 226 — Laches. 

The proposition that the remedy under Art. 220 
must be sought as soon as an injury is caused or 
threatened is merely an application of the equitable 
doctrine that delay defeats equity and the longer the 
injured person sleeps over his rights without any 
reasonable excuse, his chances of success in a writ 
petition become more slender, and in a proper case 
the Court may throw off a writ petition on the ground 
of even a short unexplained delay. 

Where a petition uuder Art. 228 by a discharged 
Government servant was made about 36 months after 
the date of the impugned order of discharge: 

Held, that the fact that the petitioner was pursuing 
other ultra legal remedies could not afford any excuse 
for the delay and therefore, the petition deserved to 
be dismissed in limine. 9 Sau L R 35 : AIR 1950 Sau 
39 (40) (Prs 4, 5) (DB). 


Art. 226 — Laches— Effect. 

Once the final decision of the Government is given 
a representation is merely an appeal for mercy or 
indulgence, but it is not pursuing a remedy which 
the law gave to the petitioner. Such extraneous con- 
siderations cannot afford a valid explanation for the 
delay in appl>ing under Art. 226. A I R 1956 Trav- 

Co 33, Re! on 1955 Ker L T 233 : AIR 1957 Trav- 
Co 214 (215) (Pt A) (Pr 7). 


Art. 226 — Laches. 

A time lag that can be explained does not spell 
laches. "Laches” is such negligence or omission to 
assert a right as, taken in conjunction with the lapse 
of time, more or less gieal and other circumstances 

an adverse party, operates as a 
bar in a Couit of equity. 1955 Ker L T 659 : A I R 
1950 Trav. Co 77 ( 7S) (Pr 3) (DB). 


It is no doubt true that Ait. 220 of the ConstitutioD 
does not prescribe any period of limitation but ordi- 
narily no application under it will be entertained 
unless it is made soon after the right sought to be 
protected is infringed and no relief will ordinarily 
be granted to a person who does not seek his remedy 
under the said Article with due diligence. AIR 1954 
Trav-Co 55, Rel. on. 

The fact that the petitioner was moving the 
Government subsequent to his dismissal for a reversal 
of their Older cannot also be of any avail. The only 
de'ay that the Court will excuse is the delay in- 
volved in the pursuit of a legal remedv open to the 
party and no other. AIR 1954 Rom 202, Rel. oa. 

i Tn ibis case the petition having been presented 
nearly two years and eight months after the first 
or *-er of dismissal and almost one year after the last 
oroer of the Government the High Court refused to* 
entertain it on ground of delay and laches). A IR 1955 
Trav-Co 175 (176) (Prs 5, 8). 

r \ Art. 226 — Petition for certiorari— Laches- 
Limitation. 

Applications for writs of certiorari which are for 
extraordinary remedies should be presented prompt- 
Iv. The period permitted for presentation of civil 
revision petitions may be regarded as a reasonable 
time for the presentation of applications for writs, 
orders or diiections under Art. 226. No hard and fast: 
rule can, however, be laid down and it would be 
within the discretion of the Judge or Bench trying 
the petition to interfere in appropriate cases even it 
the applications art- presented beyond the aforesaid 
period of time. (In this case there had bren an 
inordinate and unexolained delay (of 3} years) in 
approaching the High Court which under the cir- 
cumstances was held fatal to the petition for writ of 
cc-tiorari.l AIR 1954 Trav-Co 55, Ref. Swaraj Motors 
Ltd v. A hi way e Municipality, 1954 Ker LT 443 i 
ILR (1P5J) T C 997 : AIR 1954 Trav-Co 463 (468) 
(Pt B) (Pr 2) (FB). 


— Art. 226— Laches. 

A writ under Art. 226 will gererallv be refused in 
all cases where the petitioner fails'to show that he 
has proceeded expeditiously. The only delay which 
the High Court will excuse in presenting a petit on 
under Art. 220 is the delay whico is caused by the 
petitioner pursuing a legal remedy which is given to 
him. Once the final decision of Government is given 
a representation to the Government is merely an ap- 
peal for mercy or indulgence but is not pursuing a 
remedy which the law gives to the petitioner A 1 R 
1954 Bom 202, Rel. on. 

A Head Constable was dismissed from service bv 
an order, ^ dated 27-9-)9£0. After making series of 
unsuccessful applications to the Government he made 
a petition under Art. 226 on 30-5-1955. 

Held, that the petition should ba dismissed on the 
ground of inordinate delay. ILR (1955; Trav Co 
1013 : 1955 Ker L T 651 : AIR 1956 Trav-Co 33 (34) 
(Pt A)(Prsl, 3.5MDB). 


Art. 226 (1) — Writ of mandamus — Delay in 
applying. 

bio doubt an application for a writ in the nature 
of mandamus against an alleged ^invasion of a fun- 
damental right can be made at any time; but a person 
who delays his application by two years cannot be 
heard to argue that the alternative remedy of his 
civil suit might take time. AIR 1952 Yiudh Pra 13 
(15) (pt A) (Pr 6). 

35 (f). Excusable delay. 

• — Art. *226 — Delav in filing writ petition — 
Delay condoned by High Court in exercise of its 
discretion — Though ground appeared to be inade- 
quate, Supreme Couit refine 1 to interfere. Corpora- 
tion of the City of Nagpur v. Nagpur Handloom 
Cloth Market Co., Ltd , 66 Bom LR 1 16* 1963 (Supp^ 

2 SCR "96 : (1964) 2 S C J 595 i AIR 1963 S C 1 192 
(1195, 1196; (Pt C) (Pr 9). 


Art. 226 —Laches — When can be excused. 

Delay in applying under Art. 228 to be excused re- 
quires an explanation. Such extraneous considera- 
tions as exi tence of a good case on the merits and 

the absei ce of any remedy other than under Art. 226 
cannot afford a valid explanation and should not 
weigh with a Court in deciding whether the delay 
that has occurred in a particular case is fatal or not 
ILR (1955) Trav-Co 1013 i 1955 Ker LT 651 • AIR 
1956 Trav-Co 33 (34) (Pt B) (Pr 4 ) (DB). 


Art. 226 — Laches in 

Effect. 


presenting petition — - 


Art 226— Laches— Effect of. 

1 he Judicial Commissioner's Court may entertai.i 
i petition even if Ihe petitioner has been guilty o 
aches and lias come to the Couit late. aIR 

Mrocr 70 (71) (Pt A) (Pr 2). 

Art. 226— Laches — Effect of. 

A petition involving the interpretation of validity 

4 a rule (framed under Co-operative Societies Ac , 
annot bu barred on the ground of laches. AIR I y,J 
ijmer 63 (66) (Ft c.) (Pr 11). 

[Reversed on another point in A I R 1961 S 
7431. 
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Art. 226 — Laches — Suit for declaration of 

tenancy right and ejectment of defendants, decreed 
—Land. holders admitting claim of plaintiff— Appel- 
late Court dismissing suit on ground that lease was 
not registered — Review application dismissed sum- 
marily — Held, time taken in review proceedings 
-should be considered — U. P. Tenancy Act (17 of 
1939), S. 55. 

The petitioners claiming to be the tenants in 
possession filed a suit for a declaration about the 
tenancy right and iD the alternative claimed posses- 
sion. The land- holder and the Gaon Sabha admitted 
the claim but other defendants contested the suit. 
The tenancy right was declared as well as ejectment 
of defendants was decreed. In appeal the suit was 
dismissed on the preliminary ground that the lease, 
the basis of claim of the plaintill, was not registered 
nor the attestation in lieu of registration was pro- 
perly done. This decision of appellate Court was 
confirmed in appeal by the Board of Revenue. The 
application for review filed by the petitioner was 
also summarily rejected. 

Held, that the rejection of the review 7 application 
by the Board summarily was wholly unjustified. The 
petitioners were justified in filing that application 
and hence the time taken in the proceedings should 
be excluded in considering the question of laches. 
Case liw discussed. 

Even if there was no registered document, by 
virtue of S. 55 of the U. P. Tenancy Act the tenant 
could have sued the zamindar for executing a docu- 
ment in terms of the settlement. Therefore, proof of 
admission only was necessary in order to create 
tenancy in favour of a person which was amply 
proved in the case. 19G5 All L J 1072 : 1965 All WR 
(HC) 812. 

Art. 226 — Question whether writ petition is 

belated or not is to be considered at the time of 
admission of the petition — Single Judge having 
exercised his discretion in favonr of petitioner, it is 
not for the appellate Court to go into that question 
and decide whether or not the Single Judge correctly 
exercised his discretion. ILR (1965) 1 All 329. 

Art. 226— Mandamus-Laches— If the petitioner 

considered that, rightly or wrongly, that remedy lay 
somewhere else, and diligently pursued that remedy, 
it is not possible to hold him guilty of such laches as 
would prevent the High Court from giving him an 
opportunity oj obtaining relief. See Excess Profits 
Tax Act (19-10), S. 19 (2). (1965) 1 ITJ 677: (1965) 
(All) 58 I T R 626 (Ail). 


Arts. 226 and 311— Laches— Removal of railway 
employee from service— Employee proceeding against 
order departmentally and filing writ petition within 
3 months of last order— Petition not belated, i960 
All L J 727 : ( 1961) 1 Lab L J 424 : AIR 1961 All 
338 (340) (Pt B) (Pr 8) (DBJ. 


- — Art. 226 — Delay aod laches-Order of requisi- 
tion, infringing fundamental right-Refusal of relief 
on ground of delay. 


^ * ivy me ^uuri urdy Do 

good ground for reiusing to interfere, but where the 
fundamental right of a subject is concerned, the 
Court will not permit the above consideration to 
intervene. More so where the evidence is that the 
petitioner has been continuously agitating against 
the validity of the impugned order of requisition. 
1959 All W R (HC) 77 i 1959 AH L J 194 i AIR 1959 
All 380 (382) (Pc B) (Pr 11). * LJoJ 


22Q ~ Laches - Delay i D filing petition- 

Etlect. 

There is no limitation prescribed for the exercise of 
the powers under Art. 226 by the High Court. But 

as the power itself is discretionary, the High Court 

generally would not exercise its power in favour of a 

petitioner who has come to Court after a consider- 
able delay. No hard and fast rule can be laid down 
as regards the actual period. 

Where the writ petition was filed nearly five 

months after the impugned order of assessment was 

made acd the petitioner possibly had still a right 
to challenge that order when steps would be taken to 
realise the taxes. 

Held, that it could not be said in the circumstances 
that the delay was so gross as to disentitle the peti- 
tioner to get relief under Art. 226. ILR (1957) 2 All 
224 i AIR 1958 All 211 (212, 213) (Pt A) (Pr 5). ‘ 

Art. 226— Laches— Effect (Election). 

A candidate for election was informed on 13th 
November 1956, of the rejection of his nomination 
and he filed a writ petition on 11th December 1956 
The date of election was 2Cth December 1956 So 
he asked for interim stay of further elections and 

though the prayer was -not granted the opposite 
paities were directed not to declare the results of 
the elections. 

Held, that there were no laches. 1957 All L J 247. 

Art. 226— Laches— Effect. 


Art. 226— Laches. 

Charge of laches cannot sustain where bona fides 
in pursuing wrong remedy, resulting in delay, are 
not open to challenge. 1962 A L J 601, Rel. on. 1964 
All W R (IIC) 732. 

Art. 226 — Writ petition— Limitation— Delay and 

laches when bar to grant of relief. 

Where an assessee filed a writ petition against the 
Municipality challenging the imposition of house 
tax and water tax more than 90 days after the im- 
position of taxes. 

Held, “that the taxes are imposed not for one year 
but for an indefinite period. Consequently, the 
liability to pay the taxes was not restricted to any 
particular period but was imposed for all the times 
to come. In such matters High Courts have viewed 
the question of delay leniently. Further, the peti 

tioner could rightly challenge the imposition of the 

taxes only after steps were takeD to recover such 
taxes from him. It could not be said that there was 
any unreasonable delay in invoking the jurisdiction 

?o«, hi In C i OU , r oo« nder Art ' ii6 of the Constitution." 
1962 All L J 226. 


An order granting leave to the employer to dis- 
miss workmen was passed by the Labour Appellate 
Tribunal on 1/ -3- 1955. Thereupon the appropriate 
Government was moved under the Proviso to Sec 
15 (1). Industrial Dispute (Appellate Tribunal) Act 

oqTio^ th °^ ward of the Appellate Tribunal on 
1955. Inis representation was rejected on 18-4- 

1955. Thereafter an order dismissing the application 
was passed on 23-4-1955. Appeal against this order 
was dismissed on 3-5-1955. Legal opinion was then 
consulted and some doubt was expressed as to whe 
ther the Supreme Court should be moved or the 
High Court of Pepsu or the Allahabad High Court 
Eventually the lawyers advised tn the middle of 
lime 1955 that the Allahabad High Court should 
ba moved but that Court had already closed for 
simmer vacation. The application under Art. 
was prepared on 7-7-1955 and copies of the aDoTi 
citjon were served on the standing counsel on 20.81 
1955 and the application was filed on 12-9-1955.” 

Held, that there was no such delay as to justify the 

' he . application merely on that ground 
ILR (1957) 1 All 109 : (1957) 1 Lab L I 003 • Ain 
19o0 All 044(648) (Pt A) (Pr 20) (D13). AIB 
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Art. 226—Laches of applicant. 

The order of enforcement which was being chal- 
lenged by writ petition, was passed by the U. P. 
Government on the 3rd of December, 1^4 9. There- 
after the petitioner writes successive letters to the 
Government, making representations against that order 
and it was only on the 2lst of June, 1950 that the 
Government sent its final reply, refusing the request 
of the petitioner to reconsider that order. Thereafter 
the petitioner took about two months' time to obtain 
legal advice and prepare the petition. The petition 
was presented on the 17th of August, 1950. Upto that 
date, the order had not been carried out and the State 
Government was still insisting that the petitioner 
should comply with it. 

Held, that in these circumstances, it could not be 
said that the petition was very much belated and that 
the delay in filing it would be a sufficient ground to 
throw it out. AIR 1954 All 705 (70S) (Pt B) (Pr 3). 

Overruled on another point in AIR 1961 S C 420.1 


Art. 226— Delay — Challenging validity of bye- 
law imposing licence fees— Circumstances held out- 
weighed delay. 


The delay for four years in applying for writ and 
challenging a certain bye-law of the District Board 
imposing a licence fee on certain type of factories 
(Sugar crushing factory, flour and rice mills, saw 
mills, etc.), oven though they had been paying the 
fees for four years, without challenge, held was out- 
weighed by the circumstances that the Constitution 
came into force only in 1950 that the legal position 
regarding the extent of power to impose license fees, 
was not known to the members of the public or even 
to the members of the bar in the Districts and that 
about 200 criminal prosecutions were pending at the 
instance of the Board, for non-payment of the licence 
fees, thus hampering the trade. 1954 All L J 405: AIR 
1954 All 675 (67S) (Pt C) (Prs 13. 14). 


Art* 226 Limitation for invoking jurisdiction 
under— Delay, when can be condoned — Jurisdiction 
can be exercised only in furtherance of justice — 
Order ot Municipality io pursuance of Government 
Order — Order of Government not sought to be 
quashed — • Order of Municipality alone cannot be 
challenged. (1962) 1 Andli \V R 43 : ILR (1962) 
Andh Pra 697. 


Art. 226—Laches. 


reasonable, but, in extraordinary circumstances the 

~? urt ,T ay ' in its discretion, excuse the delay 
(19o7) 2 Andh YV R 233 i 1957 Andh L T 785 • I L R 

20 9 7f(Prs D 2 h 7 P 9l 594 *’ AIR 1958 Andh Pra 20 ® (206 ’ 


TI . an( J 227— Delay — Effect — Power of 

High Court not fettered — Government acting under 
f; A, Motor Vehicles Act, is Tribunal - (Motor 
\ ehicles Act (1939), S. 64-A (Mad. Amendment) ). 

There is no rigid or inflexible rule holding that a 
writ should not ba entertained after a period of 
11 months, even in a case of grave miscarriage of 
justice and flagrant violation of Jaw. 

Assuming that it is not open to High Court to 
] ssue a writ of certiorari under Article 226 by reason 
oi the delay, the High Court has right of superinten- 
dence under Art. 227 over the Government of Madras 
acting under Section 64-A of the Mo*or Vehicles Act 
as the Government of Madras in exercising judicial 
powers under Section 64-A of the Motor Vehicles 
Act is a tribunal. The word 'Tribunal' is sufficiently 
wide enough to cover even the Government when it 
exercises judicial functions. AIR 1951 Mad S82; AIR 
1951 Assam 96, Disting. 1955 Andb LT (Civil) 831 : 
1956 Andh YV B 652 : AIR 1957 Andh Fra 739 (742. 
'43) (Pt C) (Prs 15. 17, 19). 

Art. 226— Delay and laches — YVrit petition to 
quasn notification under S. 6, Land Acquisition Act 
— Enquiry under S. 9 of Act pending— No unnecessarv 
delay. 1956 Andh YV R 1135 : AIR 1957 Andb. Pra 
686 (687) (Pt C) (Pr 4). 

7 Art. 226 — Laches — Held, under circumstances 
there were no laches to file petition under Art. 226 of 
Constitution. See Minimum Wages Act (1948), S. 5 
(1) (a). AIR 1965 Assam 92 (DB). 

Art. 226— Delay in making application. 

The question of delay is a very potent factor to be 
taken into account in throwing out an application for 
a writ of certiorari in limine; but after the issue of a 
rule nisi when the Court has examined the record 
and is satisfied that the order complained of is mani- 
festly erroneous and illegal or without jurisdiction, 
the High Court would be loath to allow the mischief 
of the order to continue and reject the application 
simply on the ground of delay, unless there are very 
extraordinary reasons to justify such rejection. 


There is no period of limitation fixed by the Limita* 
A^ for filing writs and inappropriate cases the 
High Court has power to excuse delay in filing writ. 
Thus where the petitioner was prosecuting the writ 
in a wrong Court for the same relief and lost no time 
as soon as that Court rejected the application on the 
round of absence of jurisdiction in filing the writ 
efore the proper Court the objection to the applica- 
tion on the ground of delav is without substance 
(1962) 1 An YV R 263. 

Art. 226—Laches. 

A period of six months for a writ of certiorari is 
reasonable within which a writ petition can be filed 
unless there are special circumstances for the delay 
AIR 1958 Andh Pra 206, Foil. (1959) 35 I T R 24 i 
(1959) 1 Andh YV R 179 : A I R 1959 Andh Pra 508 
(509, 510) (Pt A) (Pr 4). 


(Note:— In this case the order of the Election Tri- 
bunal was dated 16th December, 1952, and was 
published in the local official Gazette on 31st Decem- 
ber, lollowing. The application for writ of ceriiorari 
was filed in August 1953. Yet the application was 
allowed.) ILR (1955) 7 Assam 159 : AIR 1955 Assam 
163 (170) (Pt G) (Pr 16) (DB). 

• Art. 226-Delay. 

The delay in invoking the jurisdiction of the Ilijsh 
Court under Art. 226 may be a good ground for de- 
clining to grant relief but where there are no laches 
and there is subsisting cause of action which involves 
assertion and denial of rights, the new remedy may- 
be availed of, subject to the condition that it should 
not touch existing rights. Iliranmov v. State or 
Assam, AIR 1954 Assam 224 (245. 246) (Pt L) (Pr 44 ) 
(EB). 



. Art, 226 Laches — Delay in filing writ appli- 
cation— Practice of High Court— (Practice)— (Limita- 
tion). 

It is a well settled rule of practice that an applica- 
hon by way of writ of certiorari or other writs should 
be filed within a reasonable time from the date of 
the order which the applicant seeks to be quashed. 
Ordinarily, a period of six monihs may be considered 


— Arts. 226, 227 — Laches — Application suffering 
from laches is liable to be dismissed unless delay is 
explained — Period of 90 day* from order challenged 
is reasonable for petition under Arts. 226 and 
Delay can be condoned. A I R 1955 N U C (Bhopal/ 
1784. 

Art. 226— Delay. 

Inordinate delay in filing petition under Art. 
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explained bv the fact that the applicant was pursuing 
his remedy by way of appeals and petitions to depart- 
ment authorities and executive heads — Application 
held could not be thrown out on the ground of delay. 
A I B 1954 Bhopal 25 (27, 28) (Pt C) (Pr 12). 

----Art. 226~Dclay — Validity of legislation in ques- 
tion— Maintainability of petition— Question of delay 
car Dot afiect maintainability ot petition. 

Where a constitutional objection to the validity of 
a legislation is in question, what is involved is" in- 
fringement of a fundamental right under the Cons- 
titution -Question of mere delay, in such a case, will 
not affect the maintainability of the petitioc. The 
objection is fundamental and omnipresent, whether 
the Court considers the infringement of a fundamental 
right or considers the question of ultra vires. Unless 
It is met and negatived, it remains at all future stages 
of a proceeding. It must be met at aDy subsequent 
stage of the litigation between the parties. Delay as 
such would not be a good ground to defeat a cons- 
titutional objection of this kind. 67 Bom LR 85 i 
1965 Mah L J 271 : A I R 1966 Bom 36 (43) (Pt :D) 
(Pr 40) (DB). 


Art. 226 Laches — Delay in filing writ petition 
—Matter depends on facts of each case. 

Delay an i laches are certainly a bar to the main- 
tainability of an application in the writ jurisdiction. 
But whether there has been delay depends on the 
tacts of each case. The provisions of the Limitation 
Act do not as such apply to the granting of relief 
under Art 220. However, the maximum period fixed 
by the legislature a s to the time within wh ich the relief 
by a suit in a civil Court must be brought may ordi- 
narily be taken to be a reasonable standard by which 
delay in seeking remedy under Art. 220 can be 
measured. The Court may consider the delay unrea- 
sonable even it it is less than the period of limitation 
prescribed for a civil action for the remedy but where 
the rdelay is more than this period, it will almost 
always be proper for the Court to hold that it k 
unreasonable. A1B 1904 S C 1000, Foil. 


neia 


. , ; mat me application was made before 

the period of limitation had elapsed and the delay on 
the part of the petitioners was not such as to disen- 
title them from getting relief. 69 Cal W N 323 i air 
1965 Cal 428 (433, 434) (Pt B) (Prs 14, 15) AIR 


w # , , . . . ! ^ rt * 226— Delay in filing petition — Notification 

Art. 226— Laches — Delay in making petition— issued on 16-5-1900 challenged on 3 - 8 . 1901 — Held in 

Effect. circumstances of case the petition could not be dis- 

W here the petition under Art. 220 is in the nature missed in limine on ground of delay. (1965) 1 Lab 

of a writ of quo warranto where the very right ot the }± ' 387 1 ^ 1964 Cal 519 (532, 533, 539 > (Pt G) 

person to act in the responsible post of Chief Officer (Prs 43, 6o) (DB). 
of the Municipality has been questioned and if -his . * , oor n . . 

appointment is illegal, every day that he acts in that ? . Ue ay . impugned orders in violation 

office a fresh cause of action arises and there can be r .i iu ,US 1C ’ Application for certiorari cannot 
no question of anv delay in presenting a petition. 59 o 7 ir ah on ground of delay alone. (1963) 55 ITR 
Bom L R 1088 : ILR (1958) Bom 113. 


- — Art. 226— Laches — Effect. 

The petitioner was officially informed by the Regis- 
trar of the University of the rejection of nis nomina- 
tion paper and he did not wait for an inordinate 
length of time, in filing the petition : 

Held, that the petitioner was not guilty of delay 
or laches and as such was not disentitled to a relief 
under Art. 220 on this ground. 1957 Nag L J 67 i 
59 Bom L R 300 : A I R 1957 Bom 215 (216) (Pt A) 
(Pr 9) (DB). 

Art. 226 — Sufficient cause for delay in making 

application — Ignorance of law— Distinction between 
ignorance of law and mistake of law. See Payment 
of Wages Act (1930), S. 15 (2). A I R 1954 Bom 537 
(DB). 


Art. 226-7-aches. 

The only delay which the High Court will excuse 
in presenting a petition under Arts. 220 and 227 
is the delay which is caused by the petitioner pursuing 
a legal remedy which is given to him. 

Thus where the decision of the Government, dated 
15*1-1953 against the order of the Regional Transport 
Officer was challenged in the High Courton 11-5-1953 
and the explanation given by the petitioners for this 
delay was that on February 19, 1953, the petitioners 
made a representation to Government to reconsider 
their decision aid the 'Minister concerned rejected 
that representation on March 28, 1953, and the peti- 
tioners received the final order of Government on 
April 3, 1953. 


Held, that a representation was merely an appe 
for mercy or indulgence, but not pursuing a remec 
which the law gave to the petitioner. The remec 
pursued was extra-legal or extra-judicial. Therefo 
there had been such delay in the presentation of tl 
petition as would disentitle the petitioner to ar 
relief. 55 Bom L R 922 i ILR (1954) Bom 247 i A1 
1954 Bom 202 (203) (Pt A) (Pr 2) (DB). 


Art. 226— Delay — Effect. 

Where the whole order of requisition is illegal and 
in the contravention ol the express provisions of the 
statute and also beyond the scope of public purpose 
as laid down in the statute the delay in filing the 
application under Art. 226 cannot legalise s ach illegal 

tDooi requisition - A 1 R 1958 Cal 510 (517) (Pt F) 

Art. 226 Laches Conduct of petitioner. 

The petitioner, instead of filing an appeal against 

an order of assessment under S. il (2) of the BenaM 

Finance (Sales lax) Act had filed a review application 

against that order under S. 20 (4) of that Act beyond 

the period prescribed by R.80 of the Sales Tax Rules 

The Authority without applying its mind to the 

question of limitation advised the petitioner to file 

appeal and declined to entertain the review an 
plication. 

as to* d! sen tit le^ ^ m" f o 7e H e f ^ n d e ° * A r h *2 o f t h e 

KVT’ 9 s T c 675 «« ™ & 

Art. 226 — Laches — Petition brought several 
years after-Competeocy-Failure to Object-Effect 

A person desiring to invoke the jurisdiction of the 
Court under Art 226 of the Constitution must alwav! 
act wrth reasonable diligence. If he comes alter years 
of the date of the action of which he complains, he 
cannot expect his application to be entertained n o 

1 AIR 1957 


—Art. 226-Laches-Notice of demand of customs 

R15S UD vl S ; 3 — Customs Act on 16th April 
1J S - Notice giving fifteen days time to assessee to 

make representation Assessee making representation 

-Representation not replied to - Clearance o asses 

-see s second consignment refused in March 1900 

unless deman in respect oi previous consignment 
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was met— Writ petition to quash order of demand 
dated 16th April 1958 hied— Petitioner held not guilty 
of laches. (1900) 1 Guj L R 267 : A I R 1961 Guj 5l 
(53) (Pt A) (Pr5) (DR). 


Art. 226 — Laches — Petitioner receiving intimation 
of rejection of appeal by Lieutenant Governor in 
December, 1962 -Necessary copies obtained and peti- 
tion tiled on 7th March 1963 — Petitioner held was 
not guilty of laches. AIR 1960 Him Pra 13 ( 17) (Pt E) 
'Pr 20). 


— Art. 226— Laches. 

Proprietary land of petitioners taken over by former 
ruler of Bhagat State on rent for holding fair -Claim 
of petitioners for restoration of possession— Order cf 
refusal to return land passed by ruler on 10th April 
1948— Merger of States in Himachal Pradesh — Con- 
stitution of India coming into force on 26th January 

1950 — OtTer of compensation made to Government 
for acquisition of land, by Tahsildar on 12th April 

1951 -Representations for restoration of land— Final 
reply of Assistant Secretary (Home and Revenue) by 
letter, dated 25th June 1952, that land was required 
•io r Government purposes — Petitions under Art. 226 
hied on 15th September 1952 -Time between dates of 
letter of Assistant Secretary and preferment of peti- 
tion under Art. 226. held was the onlv relevant period 
to be taken into consideration -There were held no 
laches. AIR 1956 Him Pra 95 (99) (Tt D) (Pr 17). 

Art. 226 -Laches — Conservator o{ Forest alleg- 
ing petitioner’s •contractor to have cut trees from 
reserve forest and demanding compensation from 
petitioner on the risk of being prosecuted— Petitioner 
denying his liability— Repeated demands and repeated 
denials — Petitioner's car attached for recovery of 
compensation — Petition under Art. 226 bn the 18th 
day after attachment— Held, that application did not 
sutler from laches — Held, also that application was 
maintainable since the executive act which gave the 
cause of action for application under Art. 226, arose 
after the commencement of the Constitution. ’ A I R 
1953 Him Pra 33 (35) (Pt A) (Prs 8, 9). 

Art. 226— Mandamus— Prerequisites— No Inches 

—No other remedy —Demand and refusal of a legal 
duty —Motor Vehicles Act— Provisions of— Issue of 
permits — Fight to carry motor transport business 
under Art. 19 ( 1) (g)— Defence of act of State. 

The petitioners under Art. 226 were carrying on 
motor transport business and applied for renewal of 
permanent permits after the passing of Motor Vehicles 
Act. The permits were renewed first for one year 
and then for two periods of 3 months each when 
they were finally informed that the State was under- 
taking the transport business and the permits would 
not be renewed thereafter. Hence the petitions. 


n y had wai ed for the replies, their business 
would run die risk of being stopped. The authority 

bad also already stated that extension of permits will 
not be granted on any account. Hence there had 
been a remand an d^ refusal. (A I R 1951 All 257 (FBI. 
- oil.; AIR 1950 M R 46 and AIR 1949 Bom 229, Ref.) 

The right of carrying on transport business falls in 

m \ °, f T f ^ dament al rights mentioned in 
Ar |- 19 (1) (g)- (AIR 1951 All 257 (FB), Foil.) 

1 his fundamental right to carry on transport busi- 

m SS n Wlthln the Provisions of Motor Vehicles Act, 
iys J, cannot therefore be infringed on the ground of 
nationalisation of transport in the State. 

The defence of the ‘act of S'ate’, in taking over the 
governance of the Hill States in 1948 against the right 
claimed as exercised by the petitioners prior to it in 
hose States on the authority of MR 1915 P C 59; 39 
Bom 625 ; 48 Bom 813; AIR 1924 P C 216 ; AIR 1947 

C l are not of any avail. The right of the petitioners 
to ply I heir trade had been recogni ed-by the Govern- 
ment of India after 15th April 1948 by grant of permits 
issued to them and could not be laken away subse- 
quently on the rule based on an act of State. It is open 
to the petitioner to claim those rights in municipal 
Courts. AIR 1951 Him Pra 26 (39, 40) (Pt A) (Pr 9). 


Art. 226— Laches— Delay which can be excused. 

. ^he delay which a Court can excuse is one which 
1S caused by the petitioner iD pursuing a legal remedy 
and not a remedy which is extia legal or extra judi- 
cial, such as making representation to the Govern- 
ment. I L R (1956) Hyd 724 i A I R 1957 Hyd 14 
(15) (Pt B) (Pr 3) (DB). 

' Art. 32 (2-A) (J. and K.)— Certiorari — Laches- 
Land acquisition proceedings in disregard of provi- 
sions of law — Delay in filing petition not sufficient 
for rejecting petition. 

In a matter of a serious nature such as where the 
property of a person is taken. away in disregard of (he 
provision of law, the Court should be very reluctant 
to reject his petition for a writ of certiorari to quash 
the entire proceedings on the mere ground of delay. 
A I R 1962 J & K 19 (20) (Pt A) (Pr 3). 

Art. 226— Laches— Breach of fundamental right. 

The discretion vested in the High Court in over- 
looking delay in the presentation of a petition under 
Art 226 must be exercised liberally, where a funda- 
mental right is infringed. AIR 1952 Vindh Pra 13 
and A I R 1954 Madh B 173 and A I R 1954 S C 403, 
Rel. on. ( I960) 1 KerLR 439 : 1960 Ker L J 527 i 
1960 Ker L T 565 : I I. R (i960) Ker 9S0 i A 1 R 
1960 Ker 380 (388) (Pt C) (Pr 4). 

Art. 226— Laches- Effect. 


Held: Where the procedure laid down in S. 57 of 
the Motor Vehicles Act was not followed and no 
order refusing the renewal of permits after the origi- 
nal period of one year, for the first issue proper under 
the Act, was passed, it could not be contended that the 
cause of action arose even when the renewal there- 
after was only for 6 months (not in accordance with 
the provisions of the Act); the petitioners must be 
held to have thought their applications were still 
pending until definite refusal his been communicated 
to him. They c uld therefore not be held guilty of 
any laches on their part. 


Order complained against passed on 4-1-1950— 
Three months period expiring on 4-4-1950 when 
Court was on vacation — Petition under article tiled 
on reopening day, i. e., on 28-5-1956. 

Held, that in the circumstances it could not be 
said that there had been unreasonable delay. 1957 
Ker L J 380 : 1957 Ker L T 411 i A I R 1957 Ker 
109 (110) (Pt A) (Pr 2). 

Art. 226 — Application under — Delay in making 

— Petitioner seeking other remedy not provided by 
law. 


Where no order of refusal has been passed as re- 
quired by S. 57 7) of the Act and no copy of the 
same had been furnished to them by the Authorty it 
cannot be held that they can appeal under the Act 
and that therefore no application under Art. °' , 6 
will lie. (AIR 1951 All 257, Foil.) 

They had made the demand to the authority six 
days prior to their applications under Art. 226 and 


The satisfactory way of explaining delay in making 
an application under Art. 220 is for the petitioner to 
show that he had been seeking relief elsewhere in a 
manner provided by the law. If he runs alter a 
remedy not provided in the statute or the statutory 
rules the High Court cannot condone the delay, i 
immaterial what the petitioner chooses to believe i 
regard to the remedy. 1961 M P L J 146 d : i960 J 
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L J 80 i A I R 1962 Madh Pra 50 (54)!(Pt D) (Pr 9) 

(DB). 


•Art. 226— Laches — Dismissal of review petition 
“"Petition under Art. 226 challenging appellate 
order about 2£ months after. 

Order in Rent Control Appeal was passed on 0-4- 
1950 and review petition was dismissed on 8-10-1957. 
Peiitiorer challenged on 28-12-1957 order passed in 
appeal and not in review. 

Held, that under Art. 220 order in appeal could 
be challenged whether or not modified in review. The 
petition could not be deemed to be unduly delayed 
trom the date ol the review order. 1958 MPLJ 
< Notes) 75. 


Art. 226 — Laches — Railway employee ordered to 
retire from particular date- Protest letter immediately 
sent to personnel officer of the Division and copy to 
General Manager — Another appeal made to General 
Manager— No reply— Petition under Art. 220 — Res- 
pondent’s affidavit that letter not received at Divi- 
sional Superintendent's Office— No denial th it letters 
were not received by General Manager — Held, that 
there were no laches in applying for writ. A I R 1959 
Mad 88 (89) (Pt C) (Pr 4). 


Art. 226 — Delay in applying under article — 
Effect. 


Delay by itself should not disentitle the applicant 
to any relief. If the delay was caused by reasons 
which could be satisfactorily and properly explained, 
then the High Court would not refuse the remedy to 
the petitioner. (1954) 1 Mad L J 244 i A I R 1954 
Mad 587 (589) (Pt A) (Pr 3). 


•Art. 226— Delay in making application. 

Though there is no period of limitation as such 
prescribed for application for the issue of prerogative 
writs, long delay can be one of the grounds for 
refusing to grant an application for the issue of such 
writs. There may, however, be circumstances which 
should make the High Court take a more lenient view 
and entertain the application even after delay. (’51) 
64 Mad L W 270 : (1951) 19 ITR 402 : (1951) 1 
Mad L J 417 i 1951 Mad \V N 257 i I L R (1951) 
Mad 815 : A I R 1951 Mad 204 (206) (Pt C) (Pr 6) 
(DB). 


Art. 226— Delay and laches — Land acquisition 

■ /“» r 1 « ( A l\ J i • /\ M ft /v M A A. a . J • r ft ^ A A. _ 1 - _ I a 1 


--- * — — - — WWW uvuiiiojuvyu 

proceeding — Objection to acquisition taken from the 
very beginning— Writ petition filed after proceedings 
under S. 9 of Mysore Land Acquisition Act were 
taken— Question of delay held was not very material 
when violation of fundamental right to hold pro- 
perty wa* complained of. (1965) 1 Mys L J 269: 
A I R 1965 Mys 269 (272) (Pt C) (Pr 12) (DB). 


Art. 226 — Delay — Petition made not under 
genuine awareness ot infraction of right but under 
influence of subsequent events presenting with 
chance of obtaining relief — High Court should not 
entertain such petitions. 

In a writ petition relating to admission into a 
college, the circumstance that a considerable portion 
of the academic year, to which the writ petition 
relates has expired by itself, may not or need not in 
all cases disentitle a petitioner from approaching the 
High Court or disable the High Court from enter- 
taining such petition and issuing appropriate writ or 
directions such as may be found necessary in the 
interests of justice. Nor can the fact that petition 
filed sufficiently early comes to be or happens to be 
disposed of late in the academic year be of relevance 
to the point or of assistance to the petitioners. 

Where, however, the petitioners have not only 
delayed long in approaching the High Court, but are 
obviously acting not so much under a genuine aware- 
[Vol. 4.] Fn. D. 51. 


ness of an infraction of rights cherished by them asf^ r 
under the influence of subsequent events presenting 
them with a chance of obtaining relief for which 
they could or should have applied earlier, the High 
Court should not entertain the petitions. AIR 1901 
Mys 203, Applied. (1963) 1 Mys L J 272 (DB). 

Art 226— Mandamus— Delay— Petitioner reverted 

in service on 27-5- 1949 — Petitioner continuing in 
service— Various representations challenging legality 
and propriety of reversion order — Applications not 
finally disposed of. wheD he was ordered to retire 

compulsorily on 13-12 1951 — Petitioner petitioning 
lor writ of mandamus on 17-121951 against both 
orders, order of reversion and order of retirement— 
Held, that there was no delay. ILR (1952) Patiala 
392: AIR 1952 Pepsu 152 (155) (Pt Bj (Pr 10) 
(DB). 


Art. 220 Laches Delay in Sling petition for 


enforcement of fundamental r^his-Reliercannot be 
refused rarely on ground of delay. 1964 Cur L I 
ol7 : A I R 1965 Punj 410 (411) (Pt B) (Pr GjJ? 


Art. 226— Petition for writ— Fundamental rights 
affected— Laches of petitioner— Not material. 

It is well settled that when such rights as are 
covered by the chapter on fundamental rights in the 
Lonsututmn are aifected laches in approaching the 
Ihgh Court under Art. 220 would be wholly immato- 
r>al. ( 61) 63 Punj L R 474. 

Art. 226 — Waiver — There can be do waiver of 
fundamental rights by a party and mere laches will 
not deprive him of that right. AIR 1959 S C 149 
and At R 1959 Punj 544, Foil. (Obiter.) 62 Punj 
L R 612 : A I R 1960 Punj 439 (4 44) (Pt E) (Pr 10). 

Art. 226 — Delay — Effect of — Deprivation of 

I A ^ ^ ^ a I M m mm * - A. V 1 V ■ ^ 4 « 


r,. ; , . -- / . ^cpnvauon or 

fundamental nght-Laches-If ground for depriving 
person of his fundamental rights. See Ibid, Art. 31 
(2). AIR 1959 Punj 544 (DB). 


Arts. 226 and 19 (6) - Laches - Fundamental 
rigfit-InfriDgeraant of- Continuing wrong —Order 
refusing renewal of licence. 

Where an order is passed refusing the renewal of 
licence of the petitioner to carry on certain business, 
it cannot be said that there is a continuing wrong bv 
deprivation of fundamental right and that an apnli 
cation for the redress of the wrong can be presented 
at any time. 59 Punj LH 259 : I L R (1957) p u „i 
1468 i AIR 1957 Punj 220 (222) (Pt C) (Pr 9) (DB) 


Art. 220-Laches-Effect-Delay held explained 

—(Limitation Act (1908), S. 14). 


order passed by the Custodian. General on 
12-2-1952 a petition under Art. 220 was filed on 
14-7-1952 to the High Court at Allahabad. It was 
rejected on 23-3- L955 on the ground that that High 
Court had no jurisdiction to set aside an order oassed 
by the Custodian-General of India. Thereupon ^n 
application for special leave to appeal under Art 130 
was filed and dismissed. Subsequently, a writ petition 

a d ?or- rt ' t0 f he , Su P re!ne Court was tiled on 
0-4-1955 and dismissed on 16-12-1955. Present writ 

petition was filed within one month thereof. 

Held, that ;n the circumstances the delay was 
explained satisfactorily. 59 Pun L R 399 ; [LR 
Punj 1146 : AIR 1957 Punj 197 (199) (Pt A) (Pr 2 j. 


in a 


- \rt 220 Laches Party spending time in going 
W ^? re , n °u De 1 s P r0 ^ d ,« d - H eld , party woulS 


. 7 1 . J . * f , “V.u, pauy wuuja 

natbe penalised because of delay caused bv filing 
appeals. 1957 Raj L W 500 : I L R (1937) 7 R.S 
AIR 1957 Raj 343 (348) (Pt E) ( P r IS) DB). 8 

Art. 226 —Delay. 


Where the petitioner had not given up contest!™ 
the case at any time before he Same to the Hig® 
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Court under Art. 220 he could not be deprived of his 
right to come to the High Court, on the ground of 
delay of 2 years. 1957 Paj L W 129 : I L R (1956) 6 
Raj 982 : AIR 1957 Raj 19 (21) (Pt B) (Pr S) (DB) 


Art. 226 Delay in presenting application under, 
due to applicant s attempt at getting redrew by mak- 
ing representations to various authorities— Writ held 
could not be refused simply on the ground cf delay 
thus satisfactorily explained. 1952 Raj L W 81: 
IpL R ^1951) 1 Raj 888 : AIR 1953 Raj 22 (24) (Pt A) 

Art. 226 Negligence — Delay id filing appeal 
under ordinary law entirely due to action of Couit 
itself— This is no negligence as to disentitle applicant 
to relief under Art. 226. 1952 Raj L W 154 : I L R 
(1951) 1 Raj 815: AIR 1952 Raj 162 (165 166) 
(Pt D) (Pr 18) (DB). ’ ' 

— -Art. 226— Negligence— Applicant’s appeal under 

ordinary law dismissed for default No further steps 
taken for restoration — It is negligence and applicant 
cannot approach High Court and ask it to exercise its 
extra-ordinary powers under Art. 226 — But it is no 
negligence if the default is due entireh to his counsel, 
who failed to appear on account of his illness which’ 
fact had been communicated to (he Court — In such 
case High Court will exercise its pnvers under Arti- 
cle 226. AIR 194, Rom 46 Distinguished. 1959 JRai 
L W 154 : I L R (1951) 1 Raj 8] 5 : aIR 1952 Raj 
162 (165, iG6) (Pt E) (Pr IS) (DR). 

Art. 226 — Application under — Delay — Crain 

freezed in March 1949 — Applicant making repre- 
sentation to Government — On 3-1-1951 applicant 
ordered by Government to sell grain at certain rate to 
certain person— Applicant taking time to make certain 
representations and alter failure of such represer ta- 
tions making application under Art 226 on 28-2- 195 L 
— Under the circumstances held time hau really to be 
counted from 3-11951 — Application held could net 
be dismissed on grourd of delay. 1 L R (1950 3 Rai 
692 : AIR 1952 Raj 79 (80) (Pt A (Pr 6 ; (DB). 

Arts. 226, 311 Diimissal of public servant — 
—Application under Art. 226 against State — Effect 
of delay. 

In the absence of the plea that on account of the 
delay the State has been prejudiced in any manner, 
mere delay cannot be and has not been considered a 
bar to the entertainment of an application under 
Art. 226 of the Constitution by a Public Servant 
against the order of dismissal passed against him 
AIR 1956 Trav.Co 35 (41) (Pt D) (Pr 23). 

• Art. 226 - Laches. 

The period available for a civil revision petition is 
the reasonable time within which an application 
under Art. 226 should be presented. No hard and 
fast rule however can be fixed in that regard and the 
matter should be left to the discretion of the trying 
Judge or Bench to accept a petition though presented 
beyond that period and deal with it on the merits 
ILR (1953) Trav Co 962; AIR 1954 Trav Co 55* 
Ref. S. Mahadcva Iyer v. Stat^, 1954 Kcr L T 427i 
ILR (1954) I C 1000 : A I P 1954 Trav-Co 469 
(469) (Pt A) (Pr 1) (FB). 


Held that under circumstances the opposite party 
was not entitled to plead delay as a ground fZ 
dismissing the petition when it was before trial Judge 
after remand. 5. Mahadeva Iyer v. State, 1954 Ker 

L T 427 : 1 L R (1954) T C 1000 : AIR 1954 Tray- 
Co 469 (469) (Pt B) (Pr 2) (FB). 


• -Art. 226— Laches — Opposite party barred from 

pleading delay as ground for dismissal. 

Order for dismissal of Govt, servant on 13-8-1949 
— Petition under Article for writ of certiorari pre- 
sented on 17-7-1952 — Opposite party though mention- 
ing in counter affidavit that on account of delay the 
petition should be dismissed uol pressing the same at 
trial — Ground also not taken by it in the grounds of 
appeal or arguec at the hearing of the appeal — Matter 
considered on merits both by trial Court and by the 
appellate Court which remanded case to trial Court- 


36. Demand and refusal of relief. 

See also Note 234. 

Art. 226-Prior demand for justice is not neces. 
sary where it would be futile to do so. 

A prior demand for justice need not be made where 
it would be utterly futile to do so. Where the pre- 
condition to the granting of relief would be the 
declaration of certain statutory provisions and statu- 
tory rules to be bad, a mere demand for justice would 
e emirelv futile and in such cases absence of prior 
demand for justice, is not essential for invoking writ 

(295?(Pt^) < ( f pr h 7 e ) HighCOUr, ‘ AIR 1961 ^ m 


Art. 226— No demand for relief made— Writ can. 
not be issued — Division of Union into wards — Right 
to question - (lineal Village Self Government Act 
(5 of 1919), S. 101 (2) — Rules framed under, R. 2) 

In an application under Art 226 fora high pre- 
rogative writ, a party cannot have relief which he 
has ae^er asked for and that on a case which he has 
never made in the course of the actual proceedings 
before his coming to the High Court. 1963 Cal L J 

’ 59 Cal W N 103 : AIR 1955 Cal 529 (532) 
(Pt C) (Pr 12) (DB). 

226 Demand and refusal — Need for. 

As to whether there was a demand of justice before 
filing the application under Art. 226 the Court has to 
look to the substance of the matter. Where although 
there was no formal demand of justice on the part of 

11 P u tition * n P°' n f fact there was a resistance on 
behalf of (he petit i< uer when the opposite party 
wanted to take po? session under the order for requisi- 
tion made under 8 3 (1) of the West Bengal Act (2 of 
194S) it cannot be held that there was no demand of 
justice on the part of the petitioner and denial on 

part of the opposite paitv. AfR 1952 SC 16; 1951 
S C J 803, Foil. 58 Cal W N 203 : AIR 1954 Cal 394 
(394) (Pt A) (Pr 3) (DB). 

Art. 226 — Demand for justice and refusal — 
Candidate whose examinations were cancelled going 
individually in deputation to the Faculty— Denial by 
Head Assistant of Faculty that such demand was 
made — Denial held not by proper person — It should 
be either by Seer, tary to the State Medical Faculty 
or President of the Governing Body, both of whom 
were made parties. I L R (1953) 2 Ca) 107: 56 
C W N 861 : AIR 1953 Cal 212 ,216) (Pt D) (Pr 34) 
(DB). 

Art. 226 — Application for writ — Demand of 
justice and refusal -It necessary. 

There must be a proper demand of justice as re- 
quired by law preceding an application under 
Art. 226 of the Constitution. This demand of justice 
is not merely a matter of form but is a matter or 
substance, and the persons, against whom relief 
sought must be specifically required to do the very 
act in rtspectof which relief is sought against suen 
persons. There are howevei exceptions to this genera 
rule. (’52) 56 C W N 846. 

— An 226 Petition under, for issue of writ— 
Absence of demand for justice — Effect. AIR 19->o 
Pepsu 24 (24; (Pt A) (Pr 2). 

Art. 2*26- Specific Relief Act (!&' 7 )« S* “40 — 

Demand of j 1 st ice. See Specific Relief Act ( 10 / /.- 

S. 46. AIR 1953 Punj 137. 
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Art. 226 — Motor Vehicles Act (1939), S. 57- 

Applicant for permit making several applications 
requesting Regional Transpoit authorities to consider 
his application — No action taken — Applicant moving 
High Court under Art 226 of the Constitution- It 
could not be said that .the applicant failed to make a 
demand for justice from authorities before coming to 
High Court. See Motor Vehicles Act (1939), S. 57. 
AIR 1953 Raj 1. 

37. Directions, orders and writs. 

See also Note 35. 

(a) Power to pass orders that ought to 

have been passed. 

(b) Writ, in nature of. 

37. Directions, orders and writs. 

See also Note 85. 

—Art 220— Scope. 

Though the relief asked for in a petition under 
Art. 226 of the Constitution must be one lo enforce a 
legal right and the legal right must be of the peti- 
tioner himself who complains of the violation of such 
a right, the Article is very wide in its scope. It confers 
a very wide power on the High Ccurt lo issue direc- 
tions and writs of the nature mentioned in that Arti- 
cle. Every citizeD has a legal right to file petitions for 
writs in the nature of habeas corpus or quo warranto 
as every citizen has the right to approach the Court 
for relief where the freedom of the individual is 
threatened or if he thinks that there hits been a viola- 
tion of any statutory provision or rule in making an 
appointment in which the public at large has some 
interest. AIR 1965 Ail 151 (152) (Ft A) (Pr 5j. % 

—Art. 226— Powers of High Court. 

Though the powers undtr Art. 220 are very wide 
and are not confined to the mere issue of prerogative 
writs and though the High Courts can pass suitable 
orders or directions, the said orders or directions must 
be passed for the same object for which usually the 
prerogative writs are issued. AIR 1900 All 72 (84) 
(Pt K) (Pr 45). 

Art. 226 — Scope— Powers are very wide — Court 

can issue any directions to subordinate Courts. A I R 
1955 NUC (All) 6046. 

Art. 226 — Powers of High Court — Nature of 

diieclions that can be issued by High Court— ( 1963) 

1 A»dh W R 344 : AIR 1963 A P 339 (343) (Pt C) 
(Pr 19) (DB). 

—Art. 220— Scope of. 

Under Art. 220 the powers of the High Court are 
net confined to the issue of prerogative writ only. 
Other suitable writs or orders can also issue of and 
infringement of legal rights other than fundamental 
rights can also be remedied by suitable writs. The 
infringement of a legal right may in appropriate cases 
attract the exercise of the discretionary powers of the 
Court under Art. 220. 55 C W N 326; AIR 1950 Bom 
363 ; AIR 1950 Pat 3fc7 and AIR 1950 M B 40, Rd. 
on. ILR (1951) 3 Assam 348 : AIR 1951 Assam 163 
(166, 167) (Pt E) (Prs 22, 28) (DB). 

Art. 226— Scope— ‘Directions, orders or writs/ 

Article 220 is not limited to writs but speaks of 
orders and directions as well. It is true that the Arti- 
cle speaks not of orders and directions simplicity, 
but only of orders and directions ‘‘to any person or 
authority, including in appropriate cases any Govern- 
ment." In practice, however, actual orders affecting 
the orders complained of are made and it is not that 
only orders or directions are issued to subordinate 
Courts or Tribunals. 61 Cal W N i: (1957) 1 Lab L J 
272 i AIR 1957 Cal 4 (9) (Pt C) (Pr 20) (DB). 
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Art. 226 — High Court can go beyond contents of 
writs. 

The High Court in issuing directions, orders and 
writs can travel beyond the contents of the writs 
which are normally issued as writs of habeas corpus, 
maadamus, prohibition, quo warranto and certiorari. 
L R (1899) A C 99 (105), Rel. on. 56 Cal W N 264 i 
AIR 1952 Cal 6i0 (612) (Pt C) (Pr 20). 

“ — Art. 226 -Declaratory decree that termination 
of petitioner's services is illegal -Writ cannot issue 
to restore petitioner to the post. 

A mere declaratory decree to the effect that the 
termination of the petitioner’s services was illegal and 
void, is not executable and no writ directing the State 
to restore the petitioner to his post can i ; sue. AIR 
1960 Him Pra 12 (13, 14) (Pr 8) 

“ Art. 226 — Order or direction — Guiding principle 

for issue. 

The High Court cannot issue any order or direction 
without being guided by the broad and fundamental 
principles which regulate the grant of writs It is, 
therefore, not .tenable to say that even if a w'rit of 
prohibition or mandamus cannot issue, a direction of 
ord. r more or less to the same effect may issue. A I R 
1951 Mad 249, Rel. on. AIR I960 J & K 12(14i 
(Pt D) (Pr 13). 3 

• # — Art. 226— High Court's jurisdiction en t er _ 

tain application under Art. 226 

Per Full Bench (Kaul. C. J dissenting) — Under 
Art. 220 of the Constitution of India the High Court 
has jurisdiction to entertain applications with respect 

to all matters in relation to which the powers con- 

ferref by the Article may be exercised. Majority view 
in AIR 1950 M B 60 (FB;, Overruled. AIR 1950 M B 
40. Approved. 

Per Katil, C J. In framing Art. 226 the word 
jurisdiction has been scrupulously avoided and the 
Constitution has used only the word "power", a word 
which in Art. 225 is used in a connotation altogether 
different from that of “jurisdiction." The fact that 
power to issue orders in the nature of high preroga- 
tive writs is conferred upon a court as part of its 
general authority or capacity does not necessarily 

carrv with it as an incident of that power the juris- 
diction to take cognisance of any matter in relation to 
which any one of those writs could be issued No 

doubt this power can be used always but subject to 

the condition that the High Court has some jurisdic- 
tion to implement which this power can be exercised 
Thus, apart from the power to pass an order, direc- 
tion or writ there must exist the authority to take 
cognisance of the nutter in relation to which such 
order, direction or writ may be issued, olherwise the 
power remains ineffective or dormant, except in so far 
as it can be exercised under the exiting law. Hence 
so long as the Madhya Bharat High Court is no? 

invested with any original jurisdiction under Art *26 

a/V!^ Vnim y ^ Bhirat . High Court of Judicature 

Act ,8 of 1949) it cannot entertain a a application 
under Art 226 Dayabhai Poonambhai Patel v. Kegio 

' a J Authority, ILR (1952) Madh Bha 45-4 " 

52 Cri L J 13bo : AIK 1951 Madh Bha 121 ( 129 i <14 
149) (Pt A) (Prs 4S 49.77, 157)(FB. 

• ~ Arts ' 22fi . and 32 — Scope — Art. 226 doe? not 
prov.de remedy apart from existing l aw - 1."". 

Court has do power to entertain under Art 22 

appl.cation tor 1>glie of writ of habeas corpus anart 

from S. 491, Criminal P. C. — Criminal P, C flSQm 

S. 491 - AIR la 0 M. B 46, Overruled^ (1S9SJ> 

Per Kaul C J. and Shinde J , Mehta T contra) _ 
The C onstitution contemplates two kinds of remedies 
for enforcement of fundamental rights - (1) OonM 
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tutional remedies i. e., expressly given by the Consti- 
tution and (2) remedies available under the ordinary 
law of the land. Article 32 deals with a remedy 
expressly given by the Constitution and called consti- 
tutional remedy, while Art. 220 relates to a different 
subject altogether. It confers certain powers upon 
High Courts which they may use in the exercise of 
any jurisdiction vested in them by virtue of Art. 225 
or any other provision of the Constitution. The sub- 
ject matter of Art. 220 is not any jurisdiction which 
the High Court can exercise, nor any relief which it 
can give in exercise of a jurisdiction vested in it. It 
does not deal with either of those matters. On the 
other hand, it confers upon High Courts certain 
powers which they may use for giving relief in exer- 
cise of their jurisdiction. The extent of the jurisdic- 
tion of High Courts, the cases in which it can be 
exercised and the procedure by which it can be 
invoked are matters wholly outside the purview of 
Art 220. Article $20 does not 6nd place in Part 3 
which ceals with fundamental rights and the consti- 
tutional remedies for enforcement thereof. This arti- 
cle belongs to a set of articles which deal with judi- 
ciary in the States. 

Unlike Art. 32 of the Constitution, Art. 220 does 
not provide for any remedy which apart from the 
existing law could be available to a person for enforce- 
ment of any of the rights dealt with in Part 3 of the 
Constitution i. e., fundamental rights. Article 220 
must be read subject to Art. 32 (3). 

Article 220 only mentions some of the powers 
which, if law made by Parliament or other appro- 
priate Legislature so provides, may be exercised by the 
High Courts under circumstances and conditions pre- 
scribed by such hw. But so long as this is not done 
the powers conferred by Art. 220 must remain ineffec- 
tive except in so far as they can be exercised under the 
existing law. 

Accordingly, the High Court cannot entertain an 
application under Art. 220 for issue of a direction in 
the nature of habeas corpus apart from the provisions 
of S. 491, Criminal P. C. : AIR 1930 M B 40, Over- 
ruled. 

Per Mehta J.— Article 220 is self-contained provid- 
ing ter the extent of jurisdiction to be exercised by 

High Court and also indicating the relief which can 
be granted by issue of appropriate writs. The proce- 
dure is indicated by rule-making power under 
Art. 225. The circumstances under which the powers 
can be invoked are also indicated. The framers of the 
Constitution did not contemplate that under Art. 220 
onlv remedies available under the ordinary law of the 
land should be exercised by High Courts, in view of 
the provisions contained in Art. 220. It has widened 
and enlarged the jurisdiction and powers of the High 
Court and has piovided ;emedv. The framers of the 
Constitution did not intend that the powers conferred 
by Art. 220 can become effective only after the nece- 
sary provision as to the circumstances and conditions 
in which they can be exercised and the requisite 
jurisdiction to exercise them is made by appropriate 
legislation. The exercise of powers conferred by 
Art. 220 is not left to the uncertainty of future legis- 
lation. Anant Bhaskar v. State, 51 Cri L J 1352 i AIR 
1950 Madh Bha HO (62, 64, 65, 67, 70) (Prs 10, 19, 

23, 25, 35, 53) (FB). 

[Overruled in AIR 1951 M B 121 (FB).] 

Art. 226 — ‘Orders or writs’ — Power of High 

Court to pass order or writ. 

Our Constitution does not incorporate all the severe 
technicalities of the English law relating to the vari- 
ous forms of writs. It will nol do to ignore the signi- < 
ficaace of the word ‘orders or writs including writs < 
in the Dature of'. The circumstance that a petitioner ( 
has applied for a particular form of writ wnereas he c 
should have asked for a different kind of writ or , 


order does not preclude the Court from moulding 
the remedy to the circumstances of the case A 1 R 
1954 S C 440, Bel. on. 1956 Mad VV N 262 : U956) 1 
Lab L J 29 : AIR 1956 Mad 220 (225) (Pt G) (Pr 21). 

[Overruled on another point in AIR 1958 S C 232.*] 

Art. 226— Scope. 

It is undoubtedly true that the extent of the cower 
conferred on the High Courts under Art. 226 is much 
larger than they ever possessed before. But it is not 
an unlimited power. The words 'to any persen’ means 
to any person to whom according to well. established 
principles writs like ihc.se mentioned in the article 
would lie ; and the words ‘any other purpose’ must 
be read in the context in antithesis to the words 'for 
[^enforcement of any of the rights conferred by 
rart III Obviously, writs like habeas corpus, manda- 
mus and certiorari could be issued not only for the 
enforcement of aDy of the fundamental rights, but 
also for the enforcement of other legal rights, subject 
however to conditions well established. Bor instance, 
the writ of prohibition has always been understood 

as a writ which could issue only to a judicial or 
• i | ^ ^ ^ or an inferior Court. Surely, 

it cannot be said that now under Art. 220 a writ in 

the nature of prohibition could issue even to a private 
person prohibiting him from doing some act which 
is likely to injure an applicant. A I R L-52 Cal ?15, 

J 1954 \ l M L I 429:1954 Mad W N 27 i 
ILR ( 19o4) Mad 754 : 1954 Andh L J (W) H C 29 : 
AIR 1954 Mad 549 (551. 552) (Pt B) (Pr 9) (DB). 

,777"^ r *T ^20 Power of High Court — Power to issua 
directions, orders or writs” apart from specified 
wriy. 

Under Art. 226 of the Constitution, the High Court 
has been empowered to issue any “directions, orders 
or writs” apart from the specified writs. The argu- 
ment that “directions, orders or writs" can issue only 
in the circumstances in which the writs named speci- 
fically can issue, if accepted, would so restrict the 
meaning of the words ‘‘directions, orders or writs" 
as to render them otiose. It is common place that 
effect must be given to every provision of a statute 
and that no word should be regarded as a surplusage 
unless that would lead to an absurdity. Again, the 
power conferred by Art. 220 on High Courts is dis- 
cretionary. It would, therefore, not be right to read 
limitations in the wide powers conferred by the gene- 
ral words used therein merely because these words 
are followed by some specific words which connote a 
restricted power, more so when the article provides 
that the power conferred by the specific words is 
included in that conferred b> the general words. ILR 
(1951) Nag 791 : 1951 N L J 346 i AIR 1951 Nag 33 
(35) (Pts B, C) (Prs 8, 9) (DB). 

37 (i). Power to pass orders that ought 
to have been passed. 


Art. 220 — Writ of mandamus or prohibition in 

pending appeal. 

Scope of mandamus or prohibition never embraced 
within its ambit a direction to an inferior Tribunal to 
decide the appeal pending before it in a paiticular 
way, though writ may issue to direct subordinate 
judicial authority to exercise a jurisdiction vested in it* 

AIR 1955 All 422 (425) (Pt A) (Pr 10) (DB). 

irt. 226 — Application under S. 13 of Andhra 

Tenancy Act (18 of 1956). for eviction of tenant — 

Trial Court nof considering at all material evidence 
on record to determine the main question of detau 
of payment of rent — Appellate Court relying mere Y 
on doubtful document *nd omitting to consi t 
other evidence — Orders of lower Courts must 

quashed — Andhra Tenancy Act (18 of 1950), 


. \ 
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Where in a case for eviction under S. 13 of the 

A ii ? Tenanc r Act * * he trial Court n °t consider 
at all the material evidence on record to determine 
the rival contentions, that the amount deposited by 
tenant was withdrawn by him or was adjusted to- 
wards arrears of rent and consequently to that extent 
the tenant was in fact defaulter or not and the appel- 
late authority also omitted to take into consideration 
the other material evidence, but relied merely on a 
document which \*as not free from doubts : 

Held, that the orders of the Appellate Authority as 
well as the Trial Court must be quashed and the 
Trial Court should be directed to evaluate the mate- 
rial and give a definite finding as to whether the 
amount in deposit had in fact been adjusted or not. 
It was necessary for the Tribunal to evaluate the evi- 
dence and reach the conclusion on facts of the case. 
(1964) 2 Andh W R 279 : A I R 1966 Andh Fra 272 
(274) (Pt A) (Pr 4). 

—Art. 226— “Directions, Orders, writs, etc." 

Petition under Art. 226 for getting permit for 
cement withheld by authorities — Judge while allow- 
ing petition also directing non-applicant authorities 
to issue permit — Direction held meant substitution of 
discretion of the judge hirmelf in place of that of 
authorities concerned — Direction held was beyond 
jurisdiction and illegal. 57 Cal W N 790 i AIR 1954 
Cal 159 ( 163) (Pt E) (Pr 16) (DB). 

Art. 226— Powers of High Court — Person asked 

to leave protected area by Superintendent of Police 
within 7 days from receipt of notice — Petition for 
writ for quashing such order — Writ petition dismissed 
— Petitioner asking for some time to wind up her 
affairs - Judicial Commissioner has no jurisdiction to 
grant her time — She may apply to authorities con- 
cerned. AIR 1961 Manipur 37 (40) (Pt D) (Pr 14). 

• Art. 226 — Powers of High Court under — While 

quashing the order, High Court can pass an order 
which ought to have been passed — English and 
American precedents, value of — A I R 1952 Nag 
4 , Overruled — (Houses and Rents — C. P. aud Berar 
Letting of Houses and Rent Control Order, 1949, 
Cl. 13 (9) ). 

In an application under Art. 220, before the High 
Court against an order of Additional Deputy Commis- 
sioner confirming the decision of the Per t Controller 
rejecting the application of the landlord for permis- 
sion to serve a notice of termination of tenancy on his 
tenant, upon the need of the landlord being estab- 
lished, the question was whether the High Court 
could only quash the order and send back the case to 
the Rent Controller or whether an order granting 
permission to the landlord to send a notice o? termi- 
nation of tenaLCy could be passed : 

Held, per majority that while quashing the order 
the High Court could pass an appropriate order 
which ought to have heen passed by the authority 
concerned, and the High Court had jurisdiction to 
grant permission to the landlord to serve notice of 
ejectment : I L R (i951) Nag 709 i A I t\ 1952 Nag 4, 
Overruled Case law-discussed. 

That Ihe view taken in ‘Sagatmel v. M V. Deo, 
Addl. Deputy Commissioner, Nagpur’, AIR 1952 Nag 
4 was too restrictive and that the powers of the High 
Court under Art. 220 are wider than those envisaged 
in that decision. In interpreting a constitution or 
organic statute, that construction most beneficial to 
the widest possible amplitude of its power must be 
adopted. This does not connote that High Courts are 
given unlimited power to do anything by their writs 
or orders under Art. 220 ; but some limitation must 
be placed by them on their own powers. At the same 
time, the power conferred by Article 220 is ample 
and wider than the power of issuing English prero. 
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gative writs. That being so, it would not be correct 
to limit that power to the Indian law which pre- 
ceded the Constitution or to the English Common 
law. Article 220 is, as it stands, an overriding and 
unfettered article and it is not made subject to any 
existing laws or to any restrictions imposed by law. 

Per Mudholkar, J. ; — Article 226 of the Consti- 
tution which confers constitutional remedies is over 
and above the ordinary law because it is contained in 
the supreme law ot the land. No Act of the Parlia- 
ment or of a Slate Legislature can limit or fetter the 

power conferred by Art. 220. The position is different 
in England, because the British Parliament, being 
supreme, can give finality to the decision of a tribu- 
nal and take away the powers of the High Court to 
issue orders in the nature of mandamus, certiorari or 
prohibition. Even then it has been held by the Courts 
in England that the King’s Bench Division retains 
power to enquire whether an inferior tribunal has 
acted within its jurisdiction or not. Therefore the 
decisions in India prior to the commencement of the 
Constitution and the decisions from English Courts 
on this question are of little value in considering the 
matter. The principles and practices of the Courts 
in England which are based upon natural justice or 
upon the ground of expediency (e. g., in order not to 
oust the jurisdiction tf an ordinary tribunal or of a 
special tribunal created by a statute, or in order to 
avoid a conflict of jurisdiction with an authority 
created by the Constitution) should be followea. 

W here, however, a certain practice is being followed 
and principle adhered to by the Courts in England 
for historical reasons or for reasons peculiarly con- 
nected with the English legal system, the Courts in 
India should not follow that practice or adopt that 
principle. 

The English and American precedents may afford 
us valuable guidance in settling the principles, but 
they do not control the interpretation of a written 
Constitution and are not of n uch assistance in ascer- 
taining the legislative intent of the Constitution- 
makers. It is proper to interpret Art. 220 as con- 
ferring power of the widest amplitude on the High 
Courts ; and this power must be invoked to redress 
wrongs and for passing suitable orders to effectuate 
the decisions of the High Court. 

Per Contra. — Article 220 must be taken to have 
given some concrete and definite powers The power 
which has been granted must be exercised in accord- 
ance w’th well-established principles. It must stop 
short with getting rid of orders which are wrong ; 
but the High Court cannot arrogate to itself the 
powers of every conceivable tribunal or body in the 
country and to pass orders in matters which are 
specially within the competence of those bodies. 

Y hat is meant by the Article is that sometimes a 
direction, sometimes an order and sometimes a writ, 
a ppropri »te to the case, should Lsue. The words are 
‘directions, orders or writs' and not ‘any direction, 
orcer or writ.' Categories are men'ioned, but the 
Article has nowhere said that the High Coutt cau 
issue any order or direction. 

High Court acting under the process of certiorari 
an i mandamus as universally understood, cannot 
either Decide a case itself or compel the inferior legal 
tribunal to come to a particular decision. 

If the High Courts were to decide the matter itself 
that would have not only the effect of creating a 
jurisdiction not existing in the High Court, but also 
of repealing S. / of the C. P. and Berar Regulation of 
Letting of Accomodation Act (XI of 1940) and Cl V 

rn nfr e ,Vn 't and iQan ar , Lem ?S of Houses and Rent 
Control Order, 1949. It would also have the effect of 

giving a finabty to the order of the High Court 

whereas the final order should really be that ot the 

Rent Controller or on appeal of the Deputy Commis 
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sioner. Bhailai Tagdish v. Acditional Deputy Commr.. 
Akola, I L R (1952) Nag S39 • 19-2 Nag L I 613 : 
AIR 1953 Nag 89(91,98,101,102,105 110,112, 
118,120) (Pt B) (Prs 1,49.64, 05,72.91,92,117, 
US, 119. 130. 160, 170) (FB). 

Art. 226 —Power of High Court — Direction issued 

to Regional Transport Authority to give effect to cer- 
tain order. 

The power of High Court under Ait. 226 is not 
limited to the issue ot only the well-known prerogative 
writs under the common law. It extends to issuing 
directions, orders or writs for any other purposes. 
F. B. decision in Misc. Petn. No. 5 of 1950 D/- 25 8 - 
1950, Relied on. 

The Regional Transport Authority, Raipur, directed 
to observe and give effect to the Order of the Appel- 
late authority dated 23-L-1951 by cancelling the per 
mit granted by it. ILR 1 1952) Nag 69 : 1953 Nag L J 
339: AIR 1952 Nag 111 (115; (Pt 1C) (Prs 25,26) (DB). 

Art. 226— Scope — (Matsya Customs Ordinance 

(1943;, 8 48). 

A writ of certiorari and prohibition may not be 
available to the petitioners where the Deputy Com- 
missioner, Customs mid Excise, Jaipur Division, pass- 
ing an order unc ( r S 48, Matsya Customs Ordinance 
was net under any legal duty to decide the case judi 
daily or quasi. judicially. But Alt. 226 of the Condi 
tution of India is not confined to these writs a’O' c, 
and the High Court is. therefore, not altogether he'p- 
less in giving app*ooriaie relief under Art. 226.(1953) 
Raj L VV 47 : l LR ( 195, ) 2 Raj 51 1 : AIR 1953 Raj 
1 58 (16;-:) (Pt E) (Pr 10) (DB). 


37 (b). Writ, in nature of. 


Art. 226 — Writ of Scire facias — Meaning and 
nature of , indicated Writ cannot issue to rescind 
certificate of registration validly granted to company 
Dutv of Registrar of Companies while granting 
certificate —Object of company 'egal — Motive can- 
not be enquired into Remedy against company lies 
in winding up - Companies Act (1956), Ss. 33, 12, 
234, 235, 237 aud 243). 


W r it of ‘scire facias* is a Latin phrase meaning ‘that 
you cause him to know.’ The writ is of two kinds. One 
is satisfaction of a decree in execution. This has be- 
come obsolete The other is issued for the purpose of 
rescinding Crown grants. Though it is not abolished 
it b now out of use even in England, except for reco- 
very of Crown debts, and also for rescinding Crown 
grants and charters. 


It is open to serious doubt whether this can be 
applied to a company incorporated under the Indian 
C ompanies Act or under some special enactment. 

If a company is born, the only method to get it 
extinguished is by resorting to the provisions of enact- 
ments, which provide for the winding up of compa- 
nies. Ample provision is made in the Indian Compa- 
nies Act m Ui is respect in the shape ol Ss. 234, 235, 
257 and 243 Remedy by way of a writ of scire facias 
is misconceived. On the assumption that it was com- 
petent for a Court to 'crutinise the objects of a com- 
pany, the Court considered the intent and the purpose 
of the formation of the company in the instant case 
and ht Id that theie was no foundation for the com- 
plaint that the promoters of the company had any 
evil designs or were actaated by the fraudulent object 
of defeating the rights and privileges of the workers 
and working journalists connected with the news- 
papers by transferring the business of a flourishing 
goii g concern to a dummy company ILR (1959) 
Andb Fra 1210 : ( I960) 30 Com Cas '437 , *IR igfiO 
Andh Pra 123 (126.127,128. 129,130) (Prs 10, 11, 
15, 24, 27, 28, 30, 32, 33, 34, 43) (DB). 


• — Art. 226— Scope— “In the nature of" — Mean- 
ing. 

Art. 228 of the Constitution provides that the High 
Court can issre writs “in the nature of” certiorari and 
mandamus. The employment of the words “in the 
nature of" can have but two meanings. First, that 
archaic language is sought to be avoided and secondly 
the intention is that the power should be patterned 
on the accepted practice in the matter of these well- 
kuown writs though the writs as such need not be 
copied. It is obvious that though “blind adherence" 
is not contemplated, the “nature” of the writs must 
even be borne in mind. Bhailai Jagdish v. Additional 
Deputy Commissioner Akola, ILR (1952) Nag 839 1 
1952 N L I 613 1 A I R 1953 Nag 89 (94, 95) (Pt D) 
(Pr 28) (FB). 


• — Art. 226— Power of High Court — Necessary 
directions, though not conforming to any of the 
writs, can be given. 

Article 226 gives High Court full authority to issue 
necessary tiirecions for tie enforcement of any of the 
rights conferred by Part 3 and it does not matter even 
if the direction does not conform exactly to one of 
the writs spc-cncally mentioned in the Article Where, 
therefore, High Court declares a particular provision 
of law by a State invalid under Art. 19 (5) of the 
Constitution, it can issue a direction upon the State 
Government prohibiting it and its olficers from taking 
any action lor the enforcement of any order under, 
that law. Brijnandan Sharma v. State of Bihar, ILR 
2 h Pat 461 1 1952 Cri L J 610 1 AIR 1950 Pat 3 22 
(325; (Ft G) (Pr 11 ) (FB). 

38. Discriminatory and mala fide orders. 

See Notes 42 and 50. 


39. Discretionary remedy. 

(a Dismissal of civil servant. 

(b) Habeas Corpus. 

See Note 195. 

(c) Prohibition, writ of. 

See also Note 279. 

(d) Mandamums. 

See Note 236. 

(e) Certiorari. 

See also Note 185. 


39. Discretionary remedy. 

• —Art 32 — Relief under — If discretionary “ - 
Right of citizen. 

The granting of an appropriate relief under Art. 32 
of the Constitution is not discretionary. The citizens 
are ordinarily entitled to appropriate relief under 
Art. 32 once it is shown that their fundamental rights 
have been illegally or unconstitutionally violates* 
AIR 1959 S C 149, Rel. on. Observations in AIR l ® 5 
S C 3 and AIR 1955 SCI, held obiter. Daryao v. 
State of U. P., 1961 S C D 836 j (1961) 2 S C 59 1 • 
(1912) 1 ^C I 702 1 (1962) 2 Andh W R (SC) If 1 
(1962; 2 Mad L J (S C) 16 1(1962) 1 SCH54: AU» 
1961 bC 1457 (1460, 1461) (Pt A) (Pr 6 ). 


Art. 32-Proper writ not asked for — Effect. 

Article 32 gives the Court' very wice discretion J® 
2 matter of framing thtir writs to suit the exig • 
s of particular cases, and an application cann 
rown out simply on the ground that t h® P 
it or direction has not been prayed for. 
d Chowdhury v. Union of India. 1951 S C J * * 
ad W N 111 : (195 1) 21 Comp Cas 33: 1950 J ^ 
9 : 53 Bom L B 499 : ILR (‘951) Hyd 461 . « 
L W 47 : AIR 1951 S C 41 (53) (Pt F) (P* 45 ). 
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Art. 226— Another remedy open — [Land Acqui- 
sition Act (1894), S. 9 (3)]. 

Award given by Collector under Land Acquisition 
Act — Person interested challenging its validity and 
applying under Art. 220 for vrit on ground that no 
proper notice was given to them under S. 9 (3), Land 
Acquisition Act — Subsequent to proceedings under 
S. 9 (3) persons interested held could only agitate 
♦question of compensation payable to them — No 
useful purpose held would be served by quashing 
proceedings already taken. 1953 AML j 84 : AIR 
1954 Ajmer 71 (73) (Pt 5) (Pr 11). 

—Art. 226 — Writ of quo warranto — Issue of, he 
vexatious - Writ can be refused in Court’s discre- 
tion. 

Article 220 of the Constitution is discretionary in 
nature, and the peti ioner is not necessarily entitled 
to the issue of a writ- Where a person was holding a 
post for a long time, and there was no complaint 
against him, and the issue of v rit of quo warranto 
would have been vexatious, the High Court refused 
to issue a writ of quo warranto. AIR 1965 All 151 
(154) (Pt E) (Pr 10). 

— Art. 220 -Income-tax Act (1961), Sch. II, Rr. 2 
and 86— Notice under Sch. If, P. 2 — Rut 15 days 
notice not specifically given — No prejudice caused 
to petitioner by having mo r e than 15 days to arrange 
for payment — Writ jurisdiction will not be exer- 
cised. 

Where there is any lacuna in the notice under 
Sch. II, R. 2 in ismuch as fifteen days notice ior 
compliance is not specifically given hut the petitioner 
has much more than the requisite 15 days notice in 
which to arrange for the payment of the demand 
made and no prejudice is shown to have been caused, 
the High Court would decline to exercise the extra- 
ordinary writ jurisdiction in favour of the petitioner. 
There is also an alternate remedy available in the 
shape of an appeal under R. bd of Sch. II. (1965) 2 
I T J 704 (All). 

Art. 226 — Interference— Grounds— Nya> a Pan- 

chayat empowered under Panchayat Act to try abet- 
ment of offence as well as primary offence recording 
conviction under S. 420 instead of under Ss. 420/109 
or Ss. 426/114 of Penal Code, when accused had only 
abetted offence— It is mere irregularity — High Court 
<lid not interfere as no prejudice was caused — U. P. 
Panchayat Raj Act (20 of 1947), S. 52. 1964 All W R 
<H C) 689 i 1904 All Cr R 532 i 1964 All L J 989. 

Art. 226— Equitable jurisdiction — Accommoda- 
tion vacated by sub-tenant — Order of allotment 
Rent Control Officer held had no jurisdiction to 
make such order under U. P. Act 3 of 1947 — Officer 
taking proceedings under S. 7- A of Act for eviction 
— Equitable jurisdiction under Art. 220 held could 
not be invoked to quash proceedings. See Houses 
and Rents — U. P. (Temporary) Control of Rent and 
Eviction Act (3 of 1947), S.7 (1). 1904 All WR 
(HC) 260. 

Art. 226 — Writ jurisdiction of High Court — 

Limit within which it is exercised. 

The writ jurisdiction of a High Court under 
Art. 220 of the Constitution is an extraordinary one 
and can he exercised only in cases where any im- 
proper exercise or non exercise of jurisdiction has 
caused manifest, i. e., substantial, injustice to the 
party. Where no injustice is caused, the High Court 


can refuse to exercise the jurisdiction under Art. 220 
even though some irregularity is committed by the 
respondent. AIR 1963 All 415 (417) (Pt A) (Pr 8). 

Art. 226— Petitioner must come xx ith clean hands 

— Petitioner found guilty of copying at examination 
. — Disciplinary action by Board of High School and 
Intermediate Education — Even though there are 
irregularities or errors in exercise of disciplinary 
jurisdiction, High Court will not exercise its writ 
jurisdiction. AIR 1961 All 290 (292) (Pt C) iPr 8). 

Art. 226— Power of High Court. 

Article 226 of the Constitution is not addressed to 
the Court in the language of an inexorab'e command. 
Of necessity it does not enjoin upon the Court to 
issue writs, orders and directions as a matter of 
course for the asking. 1960 Cr L J 1176 : AIR 1960 
All 559 (561) (Pt C, (Pr 18). 

Art 226- Exercise of discretion of High Court. 

The discretion of tho High Court under Art. 220 
of the Constitution should not ordinarily be exercised 
simply to enable a petitioner to make a claim for 
money in other proceedings. AIR i960 All 209 (210, 
211) (Pt C) (Pr 8). 

Art. 226— Interference — Grounds. 

It is open to the High Court to refuse to interfere 
in its jurisdiction under Art. 226 where by setting 
aside an order it migh v be perpetuating an injustice 
which has been done to the respondents by an 
incorrect ex parte order passed against them. AIR 
1957 SC 227 and AIR 1957 All 270, Rel. on. 1959 
All L J 611 : 1959 All W H (II C) 432 t ILR (1959) 2 
AH 173 : AIR 1960 A'l 93 (96) Pt F) (Pr 12) (OB) 

Art. 226 — Industrial dispute — Reference to 

Adjudicator - Periods of unemployment wrongly 
described in order of reference — Employees not pre- 
judiced High Court will nit interfere — (Industrial 
Disputes Ac' 1947, S. 10 (1)). AIR 1959 All 639 (641) 
(Pt B) (Pr 14). 

Art. 226— Scope— Exercise of— When refused. 

If the effect of order of the High Court under 
Art. 220 would effectuate an injuslice, the Court 
would refuse to grant any relief to the petitioner. 
1957 A L J 193, Rel. on. 1957 All L J 891 i 1957 All 
W R (HC) 820. 

Art 226 — Certiorari — Writ of — Discretionary 

remedy— Submission to jurisdiction. 

In deciding whether or not .a particular remedy 
shall be granted, the Court is entitled to enquire into 
the conduct of the applicant and the circumstances 
ot the case, in order to ascertain whether it is proper 
or not proper to grant the remedy sought. (1940) 2 
KB 33, Rel. on. 

Where the party applying for a writ of certiorari 
was guilty of great laches which was not explained 
and had also submitted to the jurisdiclion of the 
authority, whose order was sought to bo quashed, nor 
was an appeal filed against the order though permitted 
under the law Held, that ou account ot the conduct 
of the party the High Court in its discretion should 
not interfere under Art 220. ( 1940) 2 K B 33, Rel. on. 
1957 All L J 509 ; 1957 All W R (HC) 573 : A I B 
1957 All 561 (575) (Pt P) (Pr 29) (DB). 

— ^Art.22S Interference— Grounds— Proof of pre- 
judice Resolution of non-confidence against Chair* 
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man of Town Area Committee — Petition against — 
Maintainability. 

The High Court will not interfere in the exercise 
ot its powers under Art. 226 of the Constitution with 
the resolution of non-confidence against the Chair- 
man of the Town Area Committee passed at the 
meeting unless the defeats pointed out have pre- 

aYi tt case * be petitioner in any manner. 1956 
AH L [58, Foil. 1957 All VV R (HC1 385 : 1957 All 
L J 3 4d i AIR 1957 All 366 (369) (Pt C) (Pr 10). 

-—A»t. 226-Powers of High Court — Writ— Issue 
o! — Grounds. 


The powers conferred by Art. 226 of the Constitu. 
tion on the High Courts are certainly very wide and 
cooler on them a discretion of a most extensive 
nature. That discretion, however, must necessarily be 
exercised in accordance with judicial considerations 

/ a t?m W r, el , stablished Principles. A I R 1951 All 746 
(rB), Rel. on. 


j.T. bus *h e mer e fact that an order is withoutjuris- 
aiction or that there is an error apparent on the face 
oi the record is not sufficient to justify the issue of a 
writ, in addition to that it must be established that 

(Us! (I^IShdbC ' 1 189 ' A 1 E 1951 A " 


Art. 226— Writ, a discretionary remedy. 


adduced. Hari Shankar Prasad Gupta v. Sukhdeo 
Prasad, ILR (1954) 1 All 447 : 1953 All W R (HD 

(Pt b’ \rll : AIR 1954 AI1 227 < 228 ’ 2J0 > 


Art. 226— Exercise of discretion. 

In exercising its discretion the Court must have 
regard to the general rule that the Court will nor- 
mally require the applicant to ha /e recourse to his 
ordinary remedies : ILR 62 Cal 1011, A I R 1942 Mad 

oon ; [ £ 1947 Bom 40 ' ReI * on - ILR (1952) 1 All 
880 : A I R 19o3 All 739 (741) (Pt E) (Pr 4/ (DB). 


• Art. 22 9 — Remedy of revision open. 

Article 226 of the Constitution makes the issue of 
directions, orders or writs discretionary and it can- 
not be urged that any party has a right to any form 
ot order as a matter of course The discretion is a 
judicial discretion to be exercised according to judi- 
cial principles. 1 he principle governing writs of 
certiorari and prohibition should be that Courts 
should refuse, normally speaking, to entertain appli- 
cations for writs directions or orders for certiorari 
or prohibition where the ordinary remedy of ap- 
proaching the High Court by an application in revi- 
sion is available to the party concerned. Case Law 
referred. Asiatic Engineering Co. v Achhru Ram, 
1951 R D (HC) 241 : 1951 A»l L J 576 : I L R (1952) 

2 AH 838 : A I R 1951 All 746 (709) (Pt G) (Pr 62) 


. L he A ddlt, ° na ! Commissioner against whom a wr 

him u gb r . e k SU n d in an a PPeal pending befor 
h m ,s a Court subordinate to the Board of Revenu. 

his decisions can be and are made the subject- matte 

IW f Ppe l t ? the Board of Revenue. The Board c 

Revenue which is no p a rty to this petition will nc 
be bound by any direction or order embodied in 
writ issued by the High Court to the Additions 
Commissioner, and in deciding an appeal from th 
judgment of the Additional Commissioner it mioh 
express an opinion which is in conflict with the deci 

that ttetn. h l> C ° U ( rt * Id SU< T h *} case {t is ^esirabl 

hmi H hp l- , , rL any SUch dif I er ence of opinioi 
should be avoided. Hence, the High Court will, ii 

Rs d i s aret ^ D - ref use to lssue any writ. 1955 All L 

*H .AIR 1955 All 422 (423; (Pt B) (Pr 11) (DB). 

' Art 226— Question of general importance 

to 1h 8b Co, ; r 

A I R 1952 All 753 IFB) R e f 1954 All L Tm* 
A I it 1954 All 675 (677, 678) (Pt B) (Prs 11, 12). 

Art. 226— Belief when may be refused. 

Coits of liquidation- Proceedings for realisation- 

Act n°9LTs l 42 7 C ° oP-ativ? s"ci°etie S 

646. ' S ' 1 ° 4 A " L J 305 : A I R 1954 A]] 

Dti^ in 1 t ap 2 ply,v! C0PC “ Ql, ° WarriDt0 - writ ° f - 

r Re r r . Rul1 Ben ch i— The Dowers which the High 
Court enjoys under Art. 226 are of a discretionary 
nature, though that discretion has to be exercised in 
accordanee with judicial principles. Hence the High 

fo?Vhp 1S i n0t b °f nd t0 inter / ere when the application 
for the issue of a writ of quo warranto is a belated 

uiic* 


In this case the High Court refused to interfere as 
tne application was filed nearly one year after the 
proceeding before the Election Tribunal had com- 
meneed and when almost all the evidence had been 


Art. 226 — Article confers very wide discretion 
on High Court in granting relief appropriate to case 
irrespective of relief sought for. 

Article 226 vests the High Court with a very wide 
discretion in the matter of framing its writs to suit 
the exigencies of particular cases There is no justi- 
fication for splitting up the jurisdiction of the High 
Court under Art. 226 into three distinct categories, 
namely, orders, directions and writs. The Constitu- 
tion empowers a person aggrieved to invoke the juris- 
diction of the High Court and it is for the High Court 
to grant the relief which is appropriate to the case. 
(1964) 2 Andh W R 290. 

-Art. 226 — Unauthorised order by Municipal 
Commissioner — Disobedience of order by person 
concerned — Conduct does rot disentitle person to 
claim relief under Artie ^ — (Municipalities —Hydera- 
bad Municipal Corporation Act (2 of 1950), S-450). 

V\ here overstepping the statutory limits the Com- 
missioner, issues an order cancelling the permission 
previously granted by him to the petitioner for con- 
structing a house, the conduct of the petitioner in 
proceeding with the construction despite the erder is 
not such as to disentitle him to the discretionary 
relief under Art. 220. (19b0) 1 Andh W R 113 s AIR 
1960 Andh Pra 603 (605) (Pt D) (Pr 5). 

— - — Arts. 226, 227 — Decision of Labour Court — 

Dismissal of employee heli wrongful —Interference 
by High Court— Principles (Industrial Disputes Act 
(1947). S. 10 (1)). 

Interference under Art 220 of the Constitution is 
discretionary and the High Court will not normally 
interfere with the decision of the Labour Court or 
other similar Tribunals, unless there has been a clear 
want of jurisdiction or manifest error and injustice. 

Thus the question whether the dismissal of an 
employee was wrongful or justified is primarily for 
the Tribunal to decide It is not for the High Court 
under Arts. 220 and 227 of the Constitution to inter- 
fere. A I R 1953 S C 58, Rel. on. (1959) 2 Lab L J 
717 : (1960) 1 Andh W R 133 : (1960) Mad L J (Cr> 
165 i A I R 1960 Andh Pra 526 (535) (Pt F) (Prs 48, 

49) (DB). 
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“—Art. 226 Interference — Grounds — Order of 
fUtutory tribunal. 

Interference under Art. 220 of the Constitution is 
discretionary. The High Court does not interfere 
with the orders of the statutory authorities unless it 
is satisfied that there has been a patent lack of juris- 
diction, or an error of law apparent on the face of 
record, or that some principle of natural justice has 
been violated. It would not also interfere to correct 
errors of law which do not occasion injustice in a 
broad and general sense. A I R 1955 S C 425, Rel. on. 
1960 Cri L J 1061 tAIR i960 Andh Pra 384 (386, 
887) (Pt E) (Pr 15). 

"" Art. 226 — Interference— Grounds — No writ in 
furtherance of dishonesty. 

Even if any error of law is commited by the tribu- 
nal against whose decision a writ petition has been 
filed that would not be :a ground for invoking the 
extraordinary jurisdiction of the High Court under 
Art. 220, when it is not in furtherance of justice but 
tends to encourage dishonesty. (1960) 1 Andh W R 
57 i 1960 Andh L T 102 i I L R (1960) 2 Andh 
Pra 298. 

Art. 226— Right to relief — Frau 1 by petitioner 

to secure admission in medical course— Effect. 

Held, on facts that the Rules framed by the Govern- 
ment for selection of candidates for the Pre-profes- 
sional course contemplated decision by the Selection 
Committee as to whether a particular candidate 
belongs to a scheduled caste or a Scheduled Tribe 
and that there was no warrant for the assumption 
that the Selection Committee was bound to act on the 
social status certificate produced by a candidate. AIR 
1958 Andh Pra 470: (1958; 1 Andh VV R 280, Disting. 
(2) that the extraordinary jurisdiction conferred on 
the High Court under Art. 220 of the Constitution 
was to be exercised only in furtherance of justice and 
where the petitioner had not suffered any injustice as 
a result of an order of any Tribunal, the Couit would 
be reluctant to interfere, even assuming that there was 
some infraction of certain rules. (3) that no relief 
would be afforded, if fraud is resorted to, to obtain 
an advantage. AIR 1959 Andh Pra 426 (427, 428) 
(Prs 7, 10) (DB). 

—Art. 226 -Powers of High Court. 

The High Courts do not, and should not act as 
Courts of appeal under Art. 220. Their powers are 
purely discretionary and though no limits can be 
placed upon that discretion it must be exercised 
along recognised lines and not arbitrarily; and one 
of the limitations imposed by the Courts on them- 
selves is that they will not exercise jurisdiction in this 
class of case unless substantial injustice has ensued, 
or is likely to ensue. (1952) 2 Mad L J 10, Foil. ( 1957) 

2 Andh W R 106 : I L R (1950; Andh Pra 1101. 


Interference — See Assam State Road Transport Act 
(30 of J954), S. 5. AIR 1957 Assam 139 (DB). 

; Art. 220 — Right to relief under — Party, if has 

legal right. 

Relief under Art. 220 of the Constitution is discre- 
tionary for the Court to grant. The petitioners cannot 
insist on it as though they had a legal right to it ILR 
(1956) 8 Assam 160. 


Art. 220 Jurisdiction of High Court — Extent of 
— Failure to comply with provisions of Motor Vehi- 
cles Act— (Motor Vehicles Act (1939), S.38)-(Assam 
Motor Vehicles Rules (1940), R. 84), 

The power of issuing a high prerogative writ is 
enjoyed by the High Court only to be used in circum- 
stances that necessitate issuing of such writs for 
meeting the ends of justice and where the objection 
is only technical and as a matter of fact, the peti- 
tioner, is at fault, the High Court enjoys the discre- 
tion to refuse the writs under such circumstances. 

Thus where there was a failure on the part of an 
owner of a bus to obtain a certificate of fitness as 
prescribed by S. 38, Motor Vehicles Act, 1939, and 
the Secretary to the Regional Transport Authority 
passed an order under R. 84(b) of the Assam Motor 
Vehicles Rules assessing the composition fee which 
order was subsequently approved by the Authority: 

Held, that the objection to the order passed by the 
Sectary was only technical and no writ under 
Aft- 220 could be passed. A I R 1953 Assam 199, Ref. 

/ X p 5 tw r An^ ll80: A 1 R 1954 Assam 155 (155. 156) 

If r oj ( U13J. 


Art. 226— Quo warranto. 

The writ of quo warranto is not issued as a matter 
O; n ght. It is a discretionary relief and the Court has 
al ways to ask itself whether under the circumstances 
ot each case the petitioner should be given the relief 

n h oo^ Jtu , r ? of qu0 warraDto which he seeks. 55 Bom 

(12i, 8 StD) (pV9) 9 ( DB? 0m 104 ' AIR 1934 B ° m 118 

i - 

“ Art. 226 -Relief under is discretionary — Protec- 
tive assess sent against firm-Protective recoverv- 
Notices under S. 46 (5 A), Income-tax Act issued to 
debtors of as sessee firm to withhold payment to 

assessee firm Asse*see firm if entitled to relief 

(Income tax Act (1922), S. 46 (5. A)). 

Held, on facts that relief under Art. 220 is discre- 
tionary and it ought not to be exercised so as to 
defeat a lawful claim, particularly that of the State’s 
revenue. Though protective recovery is Dot permis- 
sible m law, and though the notices were defective 
on the facts and circumstances of this case the High 
Court ought not to come to the aid of the petitioner 
under Art. 220. (1957) 31 I T R 603 : I L R(1957? { 
Cal 490 , AIR 1957 Cal 1 (3) (Pt B) (Pr { * 3 


Art. 229— Other remedy— Existence of per se no 

bar. 

The issue of various writ? or directions is in the 
discretion cf the Court and the Court while exercis- 
ing its discretion may take into consideration the 
existence of the alternative remedy as a matter of 
policy, but the existence of the alternative remedy is 
not per se a bar to the issue of a writ of certiorari. 
AIR 1958 S C 80 and AIR 1959 Eom 375, Foil. (1960) 
I Assam L R 35 : (1961) 43 I T R 562 : I L R (1960) 
12 Assam 104 i AIR 1960 Assam 162 (165) (Pt A) 
(Pr 7) (DB). 

Art. 220 — Powers of High Court — Notification 

under Assam State Road Transport Act— Omission of 
name of person affected by scheme — No prejudice— 


« m ^ 


. , ui v/uurt — t/uiy ot 

tioner— Plea of natural justice when available. 

remedy under Art 220 is purely discretionary 
and the High Court is not bound to grant the applica- 
tion of a person who does not come with a cleanhaud 
Where in a case of smuggling of gold the petitioner 

nrirt, hea $ d ength h . e a PP<J8red through counsel 
produced witnesses and even got his eoldsmith frl 

examine the gold, the contention that there has been 

any violation of the rules of natural Justice was hW<l 

untenable. AIR 1950 Cal 621 (623) (Pt B) (Pr 6). h d 

* .IT - Art 2 -0— Jurisdiction under— Abstract relief 

the instance of petitioners P unc?er the Article' fill? 8 ' 3t 
tain proceedings which .he/tt^^ci InUiaTed 
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were grounded in a void law and for quashing all 
orders passed in the proceedings whether against 
then or in their favour The jurisdiction can pro- 
perJv be invoked only for the purpose of obtaining 
relief and not for the purpose of having the validity 
ot Acts adjudged in the abstract. Abindra Kumar 
Alaity v. A. K. Majumdar, 6C Cal VV N 299 -AIR 
1956 Cal 273 (273) * P t B) (Pr 10) (FB) * 1 * 

Art. 226 -Exercise of discretion. 

A Court exercising the equitable and discretionary 
jurisdiction under Art. 220 cannot ignore a fact which 
has come to it s notice and if such fact makes the 
grant of relief by way of a writ inapprooriate. it 
shoujd desist from granting such relief. A I R 1955 
oal o4 1 (o43) (Pt C) (Pr 6) (DB). 

Art. 226 Question requiring further evidence. 

c 9 r ?f r f . 0 [/cquisitiOD of property of petitioner under 
S. 3T) of West Bengal Act 2 of 194S - Older dial- 
Jenged by petitioner - Settlement of record of rights 
standing in the name of the vendor of the petitioner _ 
Frima facie, therefore, the petitioner had title - It 
could not therefore he held that the title of the (peti- 
tioner) was disputed and that there was no sufficient 
evidence before the Court in support of that title - It 
could not be s-iJ that this was not a proper case 

r'Vfl C ° Urt s L houId eiercise its powers under 
Art 0 btciuse the question of title might require 

further evidence. 58 Cal W N 203 i AIR' 19*4 Cal 

394 (394, 395) (Pt B) (Prs 2. 4) (OB). 


Art 226 -Scope. 


* i . . i. • , i ■ « « . ^ Co ustitution 

invoke he equitable jurisdiction of the Court and it 

’u en ,j y discretionary as to whether the Court 
should grant any relief. 

o 9 r ,q er 4 D A r ; ct . M “gistrate in appeal under 
b. 529-A, Bengal M imcipal Act, for removal of cer- 
tain persons from the Final Electoral Roll — Ord*r 
passed against such persons ex parte - Application 
under Art 220 for direction to the registering autho- 
rity to amend and republish the Final Electoral Roll 
in accordance with that order without making those 
persons pities to the application - Held, that the 
High Court ought not to exercise its discretion in 
support of such action which sought to uphold the 
order which hai been passed without giving th ->s e 

285 S ?2l8) n (Pt > BT( t p° 10)° f b6iDg heard - AIR 1954 Cal 


(1950), Arts. 226 & 32. Note 39 

\\ here there is a successive grant of temporary per- 
mits in violation of S. 62, Motor Vehicles Act, the 
High Court should not interfere in exercise of its 

extraordinary powers under Art. 226 at the instance 

ot the petitioner who has not suffered any wrong or 
injustice so as to compel the Court’s discretion under 
Art. _ a, but on the contrary has obtained the 

724 a :?9 g 6 4°Kei K fit ^ ^ K " L J 


Xf . --6 — Nature and scope of jurisdiction of 

t iu ° ur fr?j? a * jde closure of section of industry 

Irlbunal holding it as retrenchment and awarding 

retrenchment compensation — Order in excess of 

jurisdiction -High Court refused to interfere in 

exercise of Ts discretion as thtre was no manifest 
injustice. 

Article 220 does not make any distinction between 
writs ot course and writs of right on the one hand 
uid discretionary writs on the orher. The poweis of 
the High Court under Art. 220 of the Constitution 
appeal to be quite wide and the said powers confer 
on it an extensive discretion, with the possible limi- 
tation that the discretion has to be exercised in ac- 
cot daiic-a with well- established judicial principles and 
not arbitrarily. AIK 1952 S C 192 and A I R 1953 S C 

1 n? D inoA 11 ? i 93 ° S C 425 ' lnd AIR 1957 sc 227 and 
AIK 1900 S ^ 407 and AIR i960 S C 12)2, Foil. 

A here the tribunal recorded a finding that theclosure 
ol certain sections of the Mills amouu'ed to retrench- 
ment and, therefore the workers were entitled to 
retrenchment compensation under S. 23- F, Industrial 
Disputes Ac , the order directing payment of retrench- 
ment compensation though in excess of the jurisdiction 
of the Ti ibunal would not be interfered with in the 
exercise of discretionary powers under Art. 220 when 
it has not resulted in substantial miscarriageof justice. 
1901 Ker L j 613 : 19«l Ker L T 589 i ( 962 63) 22 
F J R 147 » (1962) 2 Lab L J Si: AIR 1962 Ker H 
(13, 14) (Prs 7, 8) (DB). 

— Art. 226 — Discretion of High Court under 
Art. 220 Petitioner after enjoying right to vend meat 
under auction (of su:h right by local body) for full 
term challenging validity of auction under Art. 19(1) (g) 
in writ petition — High Cour not justihed in exercising 
its discretion under Art. 220 in petitioner's favour. 
See Ibid, Art. 19 (1) (g). AIR 1961 Ker 2S9. 


Art. 226 Petition fir writ under -Existence o 
alternative remedy— Effect. 

Alternative remedies are factors which are takei 
into consideration in the exercise of Court’s di c cre 
tion in issuing Prerogative Writs. But the remedie 
must be adequate- 87 Cal L J 39 li 1953 Cri L 1 1745 
AIR 1953 Cal 753 (754) (Pt C) (Pr 16). 

—Art. 226 — Exercise of d«scretion-(Pun jab La n < 
Revenue Act (17 of 1887), S. 16). 

Article 220 of the Constitution makes the issue o 
directions, orders or writs discretionary and it canno 
be urged that any party has a right to any form o 
order as a matter of course The discretion is a judicia 

one to be exercised according to judicial principles 

AIR 1951 All 740 (FB), Pel. on. P 

The exercise or that jurisdiction would be definite!' 
refused where the petitioner has admittedly no righ 
in tha property in i espeet of which the extraordinary 
legal remedy is sought. A I R 1953 Him Pia 74 (75 
(Pr 5). 

Art 226— Successive grant of temporary permit 

—High Court should not interfere under Arricle i 
no injustice to petitioner is done— Motor Vehicle 
Act (1939), S. 62. 


-Art. 226— Writs under Art. 220 are discretionary 
writs. There is no such thing iD Art 220 as writ of 
right or writ of course. 1952-3 S T C 77 ; AIR 1952 
Mad 814 (816, 817) (Pt B) (Pr 7). 


—Art. 226— In exercising discretionary powers 
under Art. 220, High Court is right to follow generally 
principles on which prerogative writs are issued in 
England. ILR (1952) Madh Bha 231: AIR 1950 Madh 
B 46 (51) (Pt G (Pr 13). 


—Art. 220 — Interference — Grounds — (Munici- 
palities— C- P and Berar Municipalities Act (2 of 
1922), S. 173 (2) ). 


A suit filed by certain firms for injunction against 
he municipality to prohibit from demanding the 
ctroi duty having been dismissed they paid the octroi 
luty and pressed for the refund of a part of that 
luty. The Additional Deputy Commissioner ordered 
»n appeal refund of the octroi dutv. The Municipality 
gitated the matter under Art. 220 and sub*equentJy 
i iider Cl . 15. T .. P. 


Held that the highest authority appointed under the 
municipal law to decide the appeals having given i 
verdict in favour of the firms, if the High Court w 
to interfere, it would be using the technicalities of 
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law to cause an unjust enrichment to the municipal 
committee, which the policy of law is to avoid. Held, 
further that the Additional Deputy Commissioner 
having extended the period for filing appeals under 
S. 173 (2) of the Municipalities Actand that extension 
of time having been approved by the Board of 
Revenue, no interference was necessary in the circum- 
stances of the case 1957 M P C 701 : 1957 MPLJ 
823 : ILR (1957) Madh Pra 622 : 1957 Jab L J 1069 : 
AIR 19? 8 Madh Pra 308 (309, 310) (Prs 8, 9) (DB). 

"“•Art. 226— Mala f ides- Issue of writ — Right to 
relief, 

\\ hen the petitioner’s application challenging the 
validity ol an order does not appear to have been 
made in good faith and indicates his mala fides. he is 
not entitled to any relief in exercise of the discre- 
tionary power vested in the High Court by Art. 226. 
1957 Jab L J 38 * (1957) 8ST C 313 : 1957 M P C 
55 « 1957 MPLJ 263 : ILR (1957) Madh Pra 92 : AIR 
1957 Madh Pra 12 (17) (Pt C) (Pr 42; (DB). 

-—7* Art. 226— Madras Village Panchayats Act (10 of 
1950), S 152 (4) — Provisions are mandatory -Meeting 
of Pancha> at to express non-confidence in President 
should be held at Panchayat office — Vleetitgheld 
elsewhere- President not objectirg- He cannot object 
in writ petition, granting of writ oeing discretionary. 
See Panchayat* — Madras Village Panchayats Act (10 
of 1950), S. 152 (4). AIR 1965 Mad 78.* 

Art. 226 — Decision of Supreme Court holding 

that G. O. No. 1298 (under) Motor Vehicles Act, of 
Madras Government is invalid — Effect of. on deci- 
sions of statutory bodies under Mutor Vehicles Act 
givcu prior to the above decision on the assumption 
that the G. O. is valid —If can be struck down by 
issue of writ -Invalidity of G O. No. 1298 — If can 
be rais'd for the first time in writ appeal. 

In (19*14) 2 S C J 570 : (1964) 2 M L J (S C) 131 : 

(1964) 2 Andh W R (S C) 131, the Supreme Court has 
held that G. O. No 1 29 ^ of the Government of 
Madras, dated 28th April, 1956; is outside the scope 
ol S 43- A of the Motor Vehicles Act to the extent 
to which it seeks to issue directions to quasi judicial 
Tribunals which might fetter their discretion in the 
grant of stage carriage permits. The effect of this on 
pending writ appeals against the decisions of statutory 
bodies given prior to the aforesaid decision of the 
Supreme Court, when the G. O. was taken as valid by 
all authorities concerned is this. Where G. O. No 
1298 has been directly or indirectly the basis of or one 
important factor of those decisions there is a manifest 
enor of law which justifies the issue of a writ. If those 
decisions have been wholly uninfluenced by the G. O., 
the issue of a writ would be inappropriate. But oat- 
side all such cases it will be a matter of fact upon the 
merits of each case whether the G. O. has been an 
important operative influence. If such is the case it 
will certainly be sufficient to vitiate the decisions 
though they are not entirely and exclusively based 
upon the directions of the G. O The fact that the 
party laboured under ignorance of law regarding the 
validity of the G O. and even invoked the erroneous 
application of the law cannot preclude him from 
obtaining relief under Art. 226. This is because 
the discretion under Art. 220 is not merely the 
individual right of any parly, ft can be exercised in 
public interest, in appropriate proceedings as where 
the quad-judicial functions of a statutory body have 
been affected by an improper invasion of executive 
directions. The fact that the objection to the in 
validity of the G O. was not raised at an earlier 
stage will not preclude a party from raising it as an 
additional ground in a pending Writ Appeal. Such 
a ground could not have been raised at an earlier 


stage when the parties, statutory bodies and the 
Courts alike were under a misconception that the 
G. O. was valid. (1965) 1 M L J 302 : ILR (1965) 2 
Mad 62. 

Art. 226— Cashier des Charges— Art. 4 — Scope 

— Party to auction improperly excluded from auc- 
tion — Detriment to public revenue - Interference 
under Art. 226 is imperative— Natural justice. 

Article 4 of the Cashier des Charges provides that 
the person in whose favour the auction was decided, 
should immediately produce a solvent and well- 
known surety. This makes it clear that the highest 
bid has to be settled, before the surety can be 
demanded by the party holding the auction. The 
petitioner had no doubt made a bid, but that was 
not settled as the highest bid, nor was the auction 
then closed. The auction was in progress, and 
further bids might well have been made, when 
the surety was demanded by the vlayor. This the 
Mayor had really no jurisdiction to do, under the 
terms governing the auction. Hence, it can be said 
that the principles of natural justice were contraven- 
ed in the manner in which the petitioner was ex- 
cluded from further participation in the auction, 
aid that one of tha terms of the auction was 
definitely infringed because the Mayor demanded 
the- security, not after settling the highest bid, but 
while bids were still in progress. Even so, it may 
not at all be clear that the High Court would be 
justified in interftrence by virtue of its powers under 
Art. 226 of the Constitution, for it is well known 
that in such matters the party does not claim relief 
Horn the Court ex debito justitiae; it is not every 
irregularity which will be set right by the High 
Court; and the power is discretionary one vested in 
Court, not a right to be invariably invoked by a 
party at his own instance. But interference was 
necessary upon one important canon of propriety, 
where the Court is satisfied, not merely that a party 
to an auction has been improperly excluded, but 
that conceivably there has been a detriment to public 
revenue by this act. In the instant case, if the peti- 
tioner had not been improperly excluded from the 
auction, the bids would ha/e gone far higher, and 
there had been a detriment to public revenue by the 
exclusion of the petitioner at a stage which was not a 
final stage of the auction, but a transitional stage. 
AIR 1958 Mad 572 and A I R 1954 S C 592, Rel. on 
(1965) 1 Mad L J 210 1 78 Mad L W 211 : 1965 Mad 
VV N 134 : I L R (1904) 1 Mad 918 1 A I R 1964 Mad 
437 (438, 439) (Pt B) (Prs 5, 0) (DB). 

Art. 226 — Exercise of discretionary powers by 

High Court — Claim by workman of 50 nP. for good 
attendance bonus made under S. 33 (c), Industrial 
Disputes Act — Industrial Tribunal wrongly refusing 
to entertain claim on ground that remedy lay in 
ordinary Courts — High Court having decided the 
question of principle refused to send back the case 
for investigation of the trifling claim on the principle 
De minimis non curat lex— Maxi ns - Dd minimis non 
curat lex. (1964-65) 27 FIR 476: (1963) 2 Mad 
L J 557 j ( 1904) 1 1 ab L J 207 1 AIR 1964 Mad 242 
(243) (ft B) (Prs 5, 6 ) (DB). 

Art. 226 — Writs net issued as matter of course 

— Issue of Writs depends on facts and circumstances 
of the case and Courts cannot act on mere will. 

Ordinarily and normally, in the absence of special 

fa r C ll ° r Tr eX u ra o dlnary circumstances, the discretion 
of the High Court under Art. 220 should not be 
exercised in granting writs before the special re- 
medies have been availed of and exhausted by the 
applicant. 
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CONSTITUTION OF INDIA 

The exercise of jurisdiction of High Court under 
Art. 220 of the Constitution in granting writs, is 
purely discretionary and seldom can an applicant 
ask for it as of right. Prerogative writs are not issued 
as a matter oi course. An arbitrary exercise of power 
is the very negation of exercise of discretion and 
therefore what is plainly arbitrary cannot be accept- 
ed to be the result of exercise of discretion. 1962 

Mad VV N 245 : A I R 1962 Mad 372 (376) (Pt A) 
(Pr 10). 

“ Arts. 226, 311 — Exercise of discretion. 

It is not for the High Court to substitute its 
opinion, rule out what was not necessary and decide 
on the balance of the material available whether the 
punishment actually awarded by the Government w'as 
appropriate. 

Held, that iho error apparent on the face of the 
record was only a technical one, and in the circum- 
stances of the case, the High Court was not justified 
in using its discretion in favour of the petitioner to 
set aside the order as one vitiated as a whole. (1956) 

1 Lab L J 510 i (1956 2 Mad L J 145. 

—Art. 226 -Powers of High Court — Government 
rules of service— Violation of -Issue of writ. 


(1950), Arts. 226 & 32, Note 39 

has jurisdiction under Art. 220 of the Constitution 
to issue directions, orders or writs even to a private 
individual, the High Court will not exercise its dis- 
cretion to issue a direction, order or writ to him in 
connection with what he may have done or said in 
□ is individual capacity. For, the power conferred 
bv the Article ought not, ordinarily, lo be exercised 
where other means of redress are available to a party. 
1 his provision is not to be so construed as, virtually, 
to take away thr juris diction of the ordinary Courts 
of he land 1954 Nag L I 327: I L B (1952) Nag 
331 : A!R I9a2 Nag 301 (302) (Ft B) (Prs 6, 7) 

KiJn). 


Art. 226 — Power of Court — Exercise of— Con- 
duct of applicant— If relevant- 

. The power which the High Court has under 
Art. ^ 0 or the Constitution is a discretionary one, 
and when the question before the Court is whether 
it should exercise its discretion in favour of a party 
or not, it would certainly bear in mind the conduct 
ot that party. It would refuse to exercise its discre- 
tion in his favour, if he makes false statements or 
suppresses facts in his application to the Court. ILR 
^1) Nag 523 : 19-1 Nag L J 304 : A I R 1951 Nag 
38 (43) (Pt H) (Prs 34. 35) (DB). 


A mere violation of a statutory rule in relation ti 
conditions of service cannot give rise to a claim fo 
redress by the issue of a prerogative right. (1958) 

^ 3 38:70 M ad L W 553 : ILR (1958) Mad 15S 
AIR 1958 Mad 53 (69) (Pt I) (Pr 58). 


_ Art. 226— Powers of High Court— Orissa Service 
Code (\ol. 1), R. 71 (b) — Nature of right under — 
Employee must continue to be efficient — Decision as 
to efficiency — Power of High Court to interfere with. 
See Ibid, Art. 311. AIR 1958 Orissa 202 (DB). 


_ Art. 226 — Bar to issue of writ-Conduct of dis 
entitling party. 

The order issuing a writ of certiorari though dis. 
cretionary, is granted ex debito justitiae, to quash 
proceedings which the Courl has power to auash 
where it i; shown that the Court below has^cted 
without jurisdiction or in excess of Jurisdiction. 

Whether the conduct of the party maldntr thr 
application does disentitle him to the relief would 

ra£ end WK, P ° n .i he f . aCtS a ' K ! circlJ "Wances of each 
case Where the petitioner does not raise the objec. 

tion before the lower tribunal whose decision he is 

challenging by the writ proceeding and sits on fence 
taking chance of its decision in his favour and files 

the petition only when the order turns out to be 
unfavourable to him. it is not open to him thereafter 
to ask for a writ as his conduct disentitles him to the 
relief. AIR 19o4 Bom 202, Hel. on. 38 Mys L 1 

fpVs 2 1 ^V/lDB) MyS " 35 : AIR 1960 Mys 2S1 12821 


• Art. 226— Discretion of High Court. 

In exercise of its extraordinary jurisdiction under 
Art. 220 the High Court cannot sit in judgment over 
the finding of the Tribunal constituted under Dis- 
ciplinary Proceedings (Administrative Tribunal) 
Fules (1951) like an appellate Court where there was 
some evidence to support the finding. ILR (1958) 
Cut 11 * AIR 1958 Orissa 96 (97) (Pt A) (Pr 3) (DB). 

Art. 226 — Allegation that officers working under 
Commissioner of Commercial Taxes, bibar, have 
been acting illegally and arbitrarily causing hard- 
ship to petitioner — Application for issue of writ 
for directing officers to act according to law — Held, 
r lief . ought was too vague — Writ refused. 1962 
B L ] R 712. 

— ■ — Arts. 226 and 133 (1) (c) — Grant of writ — 
Discretion of Court — Befusal to exercise discretion 
— Leave to appeal to Supreme Court See Ibid, 
Art. 133 (1) (c). ATR 1952 Pat 463 (DB). 


"Art. 226 — Discretion of Court — Granting of 

partial relief. 

Article 220 provides for making orders suited to 
the circumstances of a case and there is nothing 
against the grant of partial relief. The principle of 
separability applied to provisions of statutes found 
to be invalid may be adopted in petition under 
Art. 220 if petitioners are not prejudiced thereby 
ILR (1956) Mys 299 : 35 Mys L J 88 : AIR 1957 Mys 
48 (49) (Prs 2, 3, 4) (DB). > 

——Art. 226 — Discretion of High Court — Issue of 
writ — Statements made by Prime Minister in indi- 
vidual capacity. 

Statements made by the Prime Minister of India’ 
who is also the head of a political organization in 
the country, at public meetings in connection with 
elections, are made by him not as the Prime Minister 
of the country but as the head of the political 
organization. Even assuming that the High Court 


Art. 226 — Remedy under — Grant of writ — 

Conditions — High Court if bound imperatively to 
issue writ when called for — Discretion of High 
Court. 

There is nothing in the language or purpose of 
Art. 226 of the Constitution which shows that the 
words were intended to be imperative in every case, 
that is, as imposing a duty on the High Court when 
its exercise is called for. The Constitution-makers 
never intended that the High Court should issue 
the writ even if the petitioner had an alternative 
legal reme ly which was equally adequate. The 
remedy given by the Article is an extraordinary one 
and can be invoked only in exceptional circum- 
stances by those who have no alternative remedy 
by way of suit or otherwise, or where the alternative 
remedy, if any, is not equally appropriate, benencia 
or convenient. The High Court has a discretion. 

Per Sarjoo Prasad J. — There can be no doubt on the 
clear provision of Art. 220 that the High Court na- 
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power to issue writs not only for the enforcement of 
fundamental rights but “for any other purpose-. 
The words any other purpose" must mean the 
enforcement of any legal right and the performance 
ot any legal- duty. Although the powers of the High 
Courts to issue writs under the Constitution are very 
wide, the remedy provided by the Article must 
remain an extraorc inary remedy to be used where 
ordinary legal process cannot give adequate and 
prompl relief . It is a lw d y s f° r the Court to find out 
whether in the circumstances of a particular case 
the failure to exercise the power would amount to a 
dereliction of duty. In other words, it would depend 
upon the facts and incidents of the case under consi- 
deration to couple the power with a duty upon the 
Court to issue the writ prayed for. 50 I A 227* 

Ref * 30 Pat 735 : AIR 1951 570 

(572, 576) (Pt A) (Prs 5, 6, 32) (DB). 

~Art. 226 Power of High Court — Discretionary 
relief when to be refused. 

The powers under Art. 220 of the Constitution are 
of an extraordinary nature, to be resorted to in 
exceptional cases of an urgent nature and where 
adequate relief cannot be got otherwise. The dis- 
cretionary relief can and ought to be refused if the 
defect is only a technical one and has not resulted 
in any clear injustice or real injury to the petitioner. 
ILR (1956) Patiala 234 : AIR 1955 Pepsu 133 (136) 
(Pt E) (Pr 15) (DB). 

Art. 226 — Nature of jurisdiction under. 

The principles which must govern petitions under 
Art. 220 for issue of writs are that the powers given 
to the High Courts by the Article vest these Courts 
with an extraordinary jurisdiction of a summary but 
coercive nature, that the relief under the Article is 
discretionary with the Court, that even if the pro- 
ceedings which give rise to an application for^writ 
in some respects are not in accord with law, if no 
injustice has been done, no writ or direction should 
be issued, that the powers should be exercised very 
sparingly and only in cases where refusal to grant 
any relief would cause great hardship, and that where 
any specific and adequate legal remedy is open to 
the applicant, application for a writ should not be 
entertained. AIR 1953 Pepsu 58, Rel. on. ILR (1953) 
Patiala 451 i AIR 1953 Pepsu 88 (96) (Pt F) iPr 28) 
(DB) • 

Art. 226 — Pepsu Ordinance No. 10 of 1950 

(2005), S. 60 — Relief under— Nature. 
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difference between assessed price and mortgage 
money, not being sitting allottees— Case held not tit 
tor interference under Art. 220 or 227. See Evacuee 

65 S L R P 1093? n) ACt <1951) ’ S ‘ 10 ' CL (b, ‘ r63) 

-—Art. 226— Displaced Persons (Compensation and 
Rehabilitation) Rules (1955), R. 31 - Order of allot- 
ment ot property— No injustice seen to have resulted 
to writ petitioner - Petition held could not succeed 
even if the Settlement Commissioner had acted in 
violation of the Rules or had exceeded his jurisdic- 
tion in passing the order. (1962) 64 Punj L R 755. 

9 40] VerrU * ed ° D another point in AIR 1903 P M 

A f*.' 220 ”” Rolls for Panchayat elections — Basis 
ot— Uni petition under Art. 220 to set aside election 
on ground of invalidity of roll-Held. frivolous. See 
Panchayats-Punjab Gram Panchayat Act (4 of 1953), 
S. 5 (3). (’61) 63 Punj L R 840. 

A I t# r, 2G rL nterfere . nce ~ Grounds ~No injustice 
caused High Court will not interfere.; 

It is well settled that the High Court will only 
interfere under Art. 220 of the Constitution, if there 
is any injustice caused to the petitioner. 

W ber ® therefore, the allotment of a house to A 
was justified under the rules framed under Displaced 
Persons (Compensation and Rehabilitation) Act, 1954, 
he High Court refused to interfere on a petition 
tiled by B under Art, 220, though he was entitled to 
the reliefs prayed for, on the ground that no in- 
justice was caused to him. ILR (I960) 2 Punj 34. 


~ Art - 220 — Interference — Grounds — Order 
technically defective but eminently just — Inter- 
ference. 

Grave miscarriage of justice or flagrant violation 
ot law is an essential pre-requisite to justify inter- 
vention by the High Court under Art. 220: AIR 1953 
S C 58 and AIR 1952 S C 192, Rel. on. 

Where in spite of technical defects in the im- 
pugned order cancelling conferment of proprietary 
“jder Displaced Persons (Compensation and 
Rehabilitation) Act (1954) it is found to be eminently 
just, there is no ground for justifying interference 
^An'L 220 , w , hich is after 3,1 discretionary. AIR 

(Pt°B) (Pr 5 6)V RC ' Cn ' AlR 1959 PUDi 575 (577 ’ 578 > 


The relief claimed under a petition under S. 00 of 
the Pepsu Ordinance No. 10 of 1950 and Art. 220 
of the Constitution is descritionary and will not be 
granted where the order complained against is not 
unjust and no wrong has been done to the petitioner 
(’51) 3 Pepsu L R 266. 

Art. 220 — Scope. 

Interference by High Court — High Court would 
not interfere where no manifest injustice is done 

(1963) 2 Lab L J 331: AIR 1965 Punj 159 (101) 
(Pt B) (Pr 6). 

-—-Arts. 226 and 227 — Mortgagees in possession 
claiming evacuee property under S. 10, Cl. (b) must 

also be sitting allottees — Scope of Cl. (a) of S. 10 

Competent officer on review refusing to order transfer 
of o/acuee property to mortgagees in possession on 
round that mortgagees were not sitting allottees — 
lortgagees moving High Court under Arts. 220 and 
22/ of Constitution Principles relating to issue of 
writs under Arts. 226, 227 - Petitioners held not 
entitled to cliim property simply on payment of 


Art. 226 — Discretion of High Court. 

The petitioner waited to receive the award of the 
Collector and also initiated a reference under S 18 
of the Land Acquisition Act before coming to the 
High Court, and .this reference, in which it was 
possible that the price already fixed might be in- 
creased, was still pending. 

Held, that the present petition was in fact no 
more than a second string to the bow of the peti- 
tioners. Tn the circumstances it would certainly 
appear to bo justified to refuse the petitioners the 
discretionary relief of an order under the extra- 
ordinary powers of the Court conferred by Art ?20 
of the Constitution. 60 Punj L R 302 : ILR (IqTq\ 

Puni 1104 : AIR 1959 Punj *179 (480, 481) (pt B) 
(Pr 8). 

~ 223 T Q.uo-warranto — Discretion — (Elec- 
1911) ( s N1 o^ ,palllies— Pun ^ ab Municipal Act (3 of 

Writ of quo-warranto is not a writ which the 
petitioners are entitled to as a matter of right. 
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Where the Court was convinced that the residents 
as a whole in a municipal town were not able to 
express their opinion properly and it appeared that 
a considerable number of them had been disenfran- 
chised and the defect as to absence of valid delimi- 
tation of constituencies was brought to the notice of 
the election authorities concerned before the elec- 
tions were held but the objection was ignored: 

Held, that the election must be set aside. The 
objection to the absence of valid delimitation of 
constituencies was not merely of a technical nature 
but was of substance. AIR 1958 Punj 128 (132) 
(Pt F) (Pr 13). 

Arts. 226 and 227 — Discretion of High Court. 

No party is entitled to claim ao order under Art. 
226 or 227 of the Constitutioi as a matter of course. 
An order under these provisions of the Constitution 
may be made only to advance justice. It cannot be 
made on a technical ground which may have the 
effect to perpetuate a wrong done to the opposite 
party. ILR ( 1957) Punj ] G82. 

• — • Art. 226- Powers under— Nature of. 

The powers conferred on the High Court under 
Art. 226 are discretion ry and of an equitable nature. 
Even where a petitioner succeeds in a petition under 
this Article in showing that his legal right has been 
infringed, High Court is not bound to grant the 
petition and may reject it in l he exercise of its discre 
tion on various grounds which have nothing to d > 
with the merits of the case. 57 Pu-j L R 332 i I L R 
(1955) Punj 1345 i AIR 1956 Puuj 1 (3) (Ft D) (Pr 6) 
(DB). 

Art 226 — Order or allotment of land in posses 

sioi of lessee from evacuee Petitioner lessee guilty 
of abuse ot process ol Court — No manifest injustice 
caused — Petitioner held not entitled to any relief — 
( East Punjab Displaced Person*? (Land Resettlement) 
Act ( 1949;, S. 9)- Effect of. AIR 1955 N U C (Punj) 
4S62. 

Art. 226— Discretion of High Court-Determina- 
tion ot questions relating to rights based on allega 
tions requiring thorough examination after taking 
full evidence spread over 400 years — It would bo 
proper for High Court to leave petitioner to seek his 
remedy in competent Court of law and refuse to 
determine those questions in writ petition. 1962 Raj 
L W 317 i l L R (1962) 12 Raj 406 i A I R 1962 Raj 
196 (203) (Pt B) (Pr 31) (DB). 

[Reversed on another point in AIR 1903 S C 1638]. 

Art. 226 — Income-Tax Act (1922), S. 46(2) — Re- 
covery ot arrears of tax — Procedure applicable— 
Provisions of Rajasthan Public Demands Recovery 
Act. 1952 and not of Rajasthan Land Revenue Act 
1956 apply — Absence of notice under S. 6 of former 
Act-No prejudice caused to assessee — High Court 
need not interfere under Art. 226 — Rajasthan Public 
Demands Recovery Act (5 of 1952), Ss. 4, 6. 13. ILR 
(1961) 11 Rej 584. 

“ 7 “ Art 226 — Right to apply — Applicant must come 
wih clean hands. 

The High Court will refuse to interfere even in 
cases where it »ecognRes his right unless the conduct 
of tie petitioner has been fair and honest and free 
from any fraud. The High Court cannot help those 
persons who are guilty uf practising deceitful means 
on any person or authority. 1956 Raj L W 384 * 

ILR (19 fi) 6 Raj 445 i AIR 1957 Raj 167 (171) (Pt E) 
(Pr 17) »DB). M 


Art. 226 — Rajasthan Public Demands Recovery 

Act (5 of 1952), Ss. 8, 13— Workman’s compensation 
— Realization of — Objection — Collector folbwing 
v/rong procedure — High Court refused to interfere 
under Art. 226 since objection was dishonest— (Work- 
men’s Compensation Act (1923), S. 3J)— Qanooo Mai 
Mewar Act (5 of 1947 \ S. 84) — See Rajasthan Public 
Demands Recovery Act (5 of 1952), S. 8. AIR 1955 
N U C (Raj) 2538. 


Art. 226 — Scope — Powers under, when to be 

exercised. 

The extraordinary powers conferred on the High 
Court under Art. 226 of the Constitution are not to 
be ordinarily exercised unless there is no other re- 
medy open to an applicant, or if any remedy is open 
at all, it is not as convenient, beneficial and effective 
as the remedy under Art. 226. 1951 Raj L W 389 : 

ILR (1951) 1 Raj 361 , AIR 1951 Raj 161 (162) (Pt A) 
(Pr 4) (DB). 


Art. 226 — Nature and Scope or High Court’s 

power — Saurashtra Land Reforms Act (25 of 1951), 
S. 13 Non-payment of arrears within l 5 days— 
Mamlatdsr not making order of ejectment — Appeal 

Arrears of rent paid during pendency of appeal— 
Arpea) dismissed and decision confirmed by Reve- 
nue Tribunal — Interference by High Court. 

Held, on facts that there was no manifest injustice 
by reason of the Mamlatdar or the high* r tribunal 
not having passed the order of termination of ten- 
ancy and the consequent order of ejectment, as the 
legislature had made manifest its intention under- 
lying S. 13 bv enacting S. 13-A which contemplates 
relief against termination of tenancy when the matter 
is pending in appeal or even in revision. The 
amouni oi rent had been admittedly paid up and 
therefore, it was not proper in the interest of justice- 
to iuttrfere with the orders of the Revenue Tribunal 
in an application for writ under Art. 226. 9 Sau L 

R 126 : AIR 1956 Sau 44 (46) (Pt D) (Pr 4) (DB). 


Art. 226— Discretion how to be exercised. 


The jurisdiction of High Courts under Art. 226 is 
essentially one of equity, and by its very nature dis- 
cretionary. When the jurisdiction is discretionary 
and equitable, courts are bound to consider whether 
the applicant has himself been acting in a fair and 
straightforward manner. When he acts in a patently 
dishonourable and unjust manner, Courts should re- 
fuse to give him any assistance. 

Where the applicant was under an obligation to 
provide maintenance grants to the junior branches, 
as long ago as 1948 he invited the decision of Maha- 
raja of Parma, and, at all events, tacitly acquiesced Jii 
it, and did not question it for nearly 4 years but later 
wanted to go back on the decision in the hope tna 

because of the political and administrative changes 
he would be able to show that the revenue ^ 0U1 
under the present set up could not execute an order 
by Maharaja of Panna in his capacity of highest reve- 
nue authority, the Judicial Commissioner’s Court 
refuse to exercise its equitable jurisdiction to assi 
the applicant in practising inequity. AIR 1J5 l > m 
Pra 65 (66) (Pt B) (Pr 4). 


0 

-Art 22G — Applicability— Right to relief under 
Conditions of — Application by debtor mb' 
defeat claims ot creditor — Compttency. 

Ut. 226 ot tbe Constitution is intended for the 
ress of grievances tor which either t ; 
ier remedy or the alternative remedy is jt j,| e 

tly and uncertain. It is an enecptional equ.ta^ 

ief which can be granted only on g ft jn 

ntnflc Where an aDDlicant comes to t 
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bad faith in order to defeat the legitimate claims of 
a creditor, the relief has to be refused AIR 1952 
Vindh Pra 18 (19) (Pt C) (Pr 8) 

39 (a). Dismissal of civil servant. 
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representations to the authorities against the orders, 
ne will not be allowed to take an inconsistent stand 
in his petition for a writ. 1957 Andh L T 655 (1957) 

2 *“ d A h '/l R 362 •• 1 L R (1957) Andh Pra 7S0 , AIR 
1958 Andh Pra 269 (271, 272) (Pt A) (Pr 7) (DB) 


Art. 226— Exercise of discretion— Principles. 

The High Court should not interfere in a matter 
relating to discipline concerning the State Police. 
But the High Court has not been prevented by con- 
siderations of discipline to interfere, in suitable cases, 
with orders passed by the Police authorities in the 
exercise of disciplinary powers. AIR i960 All 304 
(321. 322. 323) (Pt L) (Prs 73, 77). 

—Art. 226— Exercise of discretion. 

Issuance of writs or orders under Art. 220 is a 
matter lor the discretion of the Couit, so that no one 
can claim the grant of a prerogative writ as a matter 
of right. Where the right of the party applying for 
the writ is not clear, fudicial discretion is exercised 
against the grant of prerogative writs even though 
the alternative remedy is less convenient, beneficial 
and effective. 

Held, that having in view at least the charge of 
insubordination, the right of reinstatement claimed 
by the petitioner was oot at all clear. AIR 1950 Pat 
387, AIR 1952 Pat 23, Rel. on. AIR 1954 Him Pra 
1(4) (Pt A) (Pr 11). 

39 (b). Habeas Corpus. 

See Note 195. 

39 (c). Prohibition, writ of. 

See also Note 279. 


^Art. 226— Import and Export Control Act (1947), 
S. 3 — Statutory Notification referred to in Ad- 

Appendix H (ii)-Notification No. 2 
I1L/470 ot Ministry of Commerce, D/- 0-3-1948 
setting out conditions anc circumstances under which 
import licence may be refused— Notification does not 
provide for refusal of license on the ground that the 
applicant has been 'declared an evacuee — Such a 
refusal is bad and in excess of jurisdiction — The 
matter however being in the '.discretion of the autho- 
rity, the Court refuse i to grant relief under Art 220 
AIR 1953 Cal 591 (593, 594) (Pt B) (Pr Gi. 


~ — Art. 226-Certiorari — Discretionary remedy — 
Conduct ot applicant Submission to or acquiescence 
in jurisdiction. 

Certiorari, as is well known, goes to the furisdiction 
of the authority determining the case. Different con- 
siderations would arise where a party seeks to attack 
the validity of an order on the ground of want of 
jurisdiction in • proceedings under Art. 220 of the 
Constitution where he had submitted to the jurisdic- 
tion of the ribunal. The jurisdiction conferred on 
the High Court by Art. 220 of the Constitution is a 
limited jurisdiction and the power eierchable by 
the High Court und;r the above Article is an entirely 
discretionary one and when the question arises as to 

whether the Court should exercise the discretion in 
favour of the applicant the Court would take into 
consideration among other circumstances the con- 
duct of the party applying. 


*— Art. 226— Termination of lease— Slate entitled to 
resume laud — Tenant refusing delivery of possession 
— Use of force — How far justified— Remedy of lessee — 
Prohibitory order against Government— Discretion 
of High Court — See Crown Grants Act (1895), S. 3. 
AIR 1955 Cal 601. 

39 (d). Mandamus. 

Sea also Note 230. 


Hence where the petitioner had actually invited 
the jurisdiction of the arbitrator under S 40 . \ 
Hyderabad Co-operative Societies Act and had com’ 
petely acquiesced. in the jurisdiction oi the arbitrator 
he cannot subsequently when the cecision goes 
against him challenge the validity of the award of 
the arbitrator on ground of want of jurisdiction b* 
an application under Art. 220. ILR (1956) Hyd 368'* 
AIR 1956 Hyd 129 (130) (Pt D) (Pr 8) (DB). 


Art 226 — Delay in filing writ petitions— U. P. 

Land Utilisation Act (5 of 1948), S. 3 — If petition is 
filed after undue delay, without good reason for the 
delay, it will be dismissed— Since petition was filed 
within 90 days of the order which was the time for 
filing revision petitions before High Court, it could 
not besaid that it was belated. See U. P. Land Utilisa 
tion Act (5 of 1948), S. 3. AIR 1955 N U C (All) 
2755. 

39 (e). Certiorari. 

See also Note 185. 

Art. 226 - Allotment in favour of petitioner can- 
celled— Person in possession without allotment order 
is liable to ejectment— Order cancelling allotment in 
favour of petitioner fair and just— High Court would 
decline to exercise jurisdiction under Art. 220 of 
Constitution. See Houses and Rents— U. p # (Tempo- 
rary'' Control of Rent and Eviction Act (3 of 1947) 
S.7F. 19G5A11 W R (11C) 736. '* 






The grant of a writ of certiorari is discretionary in 
nature. It is refused if the proceedings appear to be 
vexatious and the applicant is not bona fide interested 
in the subject matter of the application. I L R 
Hyd 412, AIR 1953 Hyd 235 (236, 237) [Pt C) (Pr 9) 


Art. 220— Writ of certiorari. 

Power to issue is discretionary — Order of lower 
tribunal doing substantial justice — Writ need not be 
issued AIR I960 J ft K 25 (FB), A I R 1957 S C ”7 
and AIR 955 ■> C 425, Kel. on. 196.3 Kash L 1 ’34 , 
AIR 1964 J & K 32 (34) (Pt B) (Prs 5, 0) (DB). 

—Art. 226 — Proceedings by way of certiorari are 
not of course and the High Court should not interfere 
when the justi-e of the case does not require it 1965 
Jab L J 1087 : 1965 M P L J 990. ° 


Art. 226— Certiorari— Inconsistent pleas — Sus- 
tainability. 

The grant of the writ of certiorari is discretionary 
and is generally not issued in favour of a person who 
has not maintained consistent position. Where the 
petitioner had all along taken one position in his 
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The issue of a writ of certiorari is entirely a discre 
lonary m alter, it is u.ed only in cases where it is 
j - ^ n that there has been a failure to exercise juris- 

O h n e V ur e isdicM. tribU r 1 0r a J‘ ille S al a«u«npt™a 

cue jurisdiction not vested in it. The High 
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Court is not -sitting as a Court of Appeal against 
the order of the lower tribunals to test the legality 
thereof with a view to reach a different conclu- 
sion. An error of law does not constitute an error 
of jurisdiction and a wrong decision on facts or law 
cannot be questioned by way of a writ of certiorari. 
I he decisions of the Labour Commissioner in Mysore 
on appeal from the order of the House Rent Controller 
and of the Government on revision from the order of 
the Labour Commissioner though erroneous held 
could not be interfered with by way of writ of 
certiorari. Case law discussed. 32 Mys L I 152 i ILR 
(1953) Mys 58 : AIR 1953 Mys 8 (10, 11) (Prs 8, 11) 

(DB). 


— Art- 226 — Certiorari — Exercise 
AIR 1955 N U C.(Pepsu) 6024. 


of discretion. 


(c) Bias. 

(d) Enquiry by. 

(e) Principles applicable to. 

(f) Validity of proceeding. 


42. Domestic tribunals. 

" — A f t * 226 — Domestic tribunals — High Court 
though reluctant to interfere with the autonomy of 
domestic tribunal and eductional institutions which 
have to maintain standards, held that it could under- 
stand. the misgivings regarding what the body 

would do when his case came up before it for con- 

"deration and that this aspect of the matter could 
not^be ignored by the High Court. ILR (1954) 2 All 
335: A I R 1953 All 580 i583) (Pt B) (Pr 11) (DB). 


A*t. 226-Certiorari— Issue of— Grounds— (Estate 

Duty Act (1953), S. 5). 


Art. 226- Domestic tribunal — Jurisdiction of 
High Court to interfere. 


A writ of certiorari, indisputably, cannot be granted 

as a matter of course and merely because the amount 
of estate duty payable is large is by itself, hardly 
valid ground to permit the petirioners to bypass the 
usual ^ statutory provision and to invoke the High 
Court s extraordinary jurisdiction of grant ng prero- 
gative writs. (I960) 40 I T R (ED) 26 : A I R 1960 
Punj 288 (290, 291) (Pt B) (Pr 3). 


a 

e 


Art. 226— Writ of certiorari when to be issued. 

The High Court does not ordinarily issue a writ of 
certiorari except in special cases. AIR 1952 S C 192. 
Foil. (’56) 58 Pun L R 564. 


40. Discretionary orders. 
See Note 79.] 


41. Dismissal, removal, discharge or 

reduction in rank. 

See also Note 23 and Ibid, Arts. 310 
and 311. 


7T, A ^v 22( 5r“" Ur ? ,versity °r { Sau g°r Act (16 of 1946), 
?• 14 (?) — Termination of employee’s services by 
Vice-Chancellor acting under S. 14 (4) without refer- 
ence to Executive Council — Court caDnot enquire 
into propriety of action. See University of Sangor 
Act (10 of 1946), S. 14 (4). AIR I960 Madh Pra 208. 


Art. 226 Deputy Commissioner of Municipal 
Corporation passing order of suspension of an em- 
ployee pending enquiry against him— Order of sus- 
pension which is not passed as measure of punish- 
ment cannot be called in question in proceedings 

T Und o e ^\n iC,e ; (1904) 66 P L R 1227, Foil! 1965 Cur 

L J 380 (Pun]). 


” — Art, 226— Enquiry into misconduct of servant— 
Previous misconduct for which no action was taken 
can be enquired into. 

• Any one incident may not by itself be enough for 
the purpose of taking a serious notice thereof but the 
cumulative effect of many matters may amount to a 
serious misconduct on the part of the servant. The 
management have a right to en ijuire into these matters 
with a view to determine the quantum of punishment 
to be imposed on the employee in respect of his sub- 
sequent misconduct. (1961.62) 21 FIR 9*1 • atr 
1961 Pud j 515 (519, 520, (Pt D) (Pr 11). 


42. Domestic tribunals. 

(a) Absence of legal evidence. 
e (b) Mala f ides. 


ic.cannot ce contended that merely because 


disciplinary proceedings are by a domestic tribunal, 

Court has no jurisdiction to interfere under 
Ar £ 22 0 - 1958 Ker L T 48 i 1958 Ker L J 538 i AIR 
19o8 Ker 164 (165) (Pt D) (Pr 3) (DB). 


Art. 226 Domestic Tribunals- Calcutta Univer- 
sity School Code, R. 4 — Medical practitioner— Mean- 

(CabT 56 q iS ir (DB) DtS ° f ^ A 1 R 1955 N U C 


Art. 226— Certiorari against domestic tribunal. 

1 he interpretation of Art. 220 must be considered 
in the background of English law and so interpreted, 
it is o vious that the remedy provided under Art. 220 
is a remedy for the vindication of a public right. 
Hence, where the jurisdiction of a domestic tribunal 
is rounded net upon any statutory obligation but 

upon rules which constitute the contract, implied or 

expressed, between the members of an association the 
proper procedure for the party aggrieved is to file a 
suit and not to apply for a writ under Art. 220 of the 
Constitution of India. Thus, in such a case a writ 
ot certiorari does not lie to domestic tribunals. (1952) 

2y B '329, Rel. on. 33 Pat 157 i A I R 1954 Pat 2S7 
(298) (Pt A) (Prs 6, 7) (DB). 


Arts* 226 and 367 (1) — Domestic tribunal — If 
person — Issue of writ— Ad hoc managing committee 
«>f school whether domestic tribunal — (General 
Clauses Act (1897), $. 3 (39; ). 

The position of an ad hoc committee which super- 
sedes the managing committee of a school is that of 
a domestic tribunal. The definition of person in the 
General Clauses Act will cover such a domestic tri- 
bunal and that definition will apply to the word 
‘person’ used in Art 220 by virtue of Art. 367 (1). 
AIR 1959 Tripura 27 (32, 33) (Pt G) (Prs 33. 35). 


42 (a). Absence of legal evidence. 

• Art. 226 — Couit’s powers to interfere under-- 

Extent and scope — If can interfere with orders of 
Domestic Tribunals appointed by Board of Educa- 
tion. 

Where the students against whom charges are 
framed are given adequate opportunities to defend 
themselves, Courts should be slow to interfere with 
the decisions of domestic tribunals appointed by 
educational bodies like the Board of Education or 
University. In dealing with the validity of the jm- 
pugned orders passed by the Board under Art. — y 
of the Constitution of India (1950) the High Court is 
not sitting in appeal over the decision in question 
and its jurisdiction is limited. Though, if the ino* 
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pugned order is not supported by any evidence at 
all, the High Court would be justified to quash that 
order, the conclusion that the impugned ordei is not 
supported by any evidence must be reached after 
considering the question as to whether probabilities 
and circumstantial evidence do not justify the said 
conclusion. The^ Board of High School and Interme- 
diate Education, U. P. v. Bagleshwar Prasad, (1963) 

f ® » (* 90 3) 1 S C W R l : 1963 SCI) 584 r 

* A1 L J 676 : (1963) 2 Andh L T 119 : I L R 
2 All 499 : (1963) 3 S C R 767 : AIR 1966 S C 
975 (876, 878) (Prs 4, 12). 

Art. 226 Depirtmental enquiry — Conclusions 
i d enquiry based on some legal evidence 

—-High Court cannot interfere with findings under 
Art. 220. AIR 1983 S C 1723 Ref. 1964 M P L J 432. 

42 (b). Mala fides. 

® “"Art. 226 —Mala fides — Erroneous conclusion, 
does not show mala fide. 

Even if a Judge or Tribunal may reach an errone- 
ous conclusion either of fact or of law, the mere 
error of the conclusion does not make the conclusion 
mala fide. Tala Oil Mills Co., Ltd. v. The Workmen, 
(1964)2 Lab L J 1 13i (1964-65) 28 F J R 199: (1964) 

9 Fac L R 142: AIR 1905 S C 155 (159) (Pt D) (Pr 7) . 
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didates found using unfair means —Must act in good 
faith and fairly— Mandamus, when can issue. 

When the Governing Body of the State Medical 
* acuity decides that some candidates had used unfair 
means in answering questions and that the proper 
pumshment was that the examination should be can- 
celled, it acts within jurisdiction. 

The law requires that Ihe State Medical Faculty or 
the Governing Body, in performing its duty of de- 
ciding whether the candidates have been guillv of 
unfair means and what punishment should be in- 
flicted, must not only act in good faith, but also fairly 
and reasonably and without violation of the nrinci- 
ples of natural justice. 

Where the Governing Body gave no notice at all to 
the candidates of the charges against them and no 
opportunity whatsoever of showing that the allega- 
tion was not true or that even if the allegation was 
true, the punishment should not be what the Govern- 
ing Body proposed, and there was not a fair consi- 
deration of the cases, as the cases of the different 
candidates were not individually considered : 

Held that the ; ° r der cancelling their examination 
was bad in law. 56 C W N 861 : I L R (1963) o r«l 

Cal 212 (2 “’ 2i5) (Pt C) wS! 


Art. 226 ! — Evidence Act (1872), Ss. 114and 101 

to 104 Malice in law — Not to be easily presumed 

Party alleging must prove that there are circums- 
tances on wnich malice or mala fide could legitimately 
be found— Non-adherence in departmental inquiry 
to strict procedure followed by judicial tribunal 
does not amount to either acting mala fide or actiug 
contrary to law. (Railway Establishment Code, 
Vol. I R. 1707 (c) ). See Evidence Act (1872), S. 114. 
AIR 1957 All 671. 

Art. 226 — Dismissal of workman far miscon- 
duct — - Finality of inquiry by domestic tribunal — 
Jurisdiction of labour Court to interfere- Scope of. 

In cases ot dismissal for misconduct, the scope of 
the jurisdiction of an Industrial Tribunal to interfere 
with the decision of a domestic tribunal or an action 
taken by the management is confined to four aspects. 
It will interfere ^i) when there is a want of good 
faith, (ii) when there is victimisation or unfair labour 
practice, (iii) when the management has been guilty 
of a basic error or violation of a principle of natural 
justice, and (iv) where on the materials the finding is 
completely baseless or perverse. If the case did rot 
fall within one or the other of them, any interference 
by the Labour Court would be without jurisdiction 
and would necessarily justify and require the inter- 
vention by the High Court in the eiercise of its 
power under Art. 226 of the Co astitution. AIR 1958 
S C 130, Foil. AIR 1963 Assam 155. 

—Arts. 226, 311 — Administrative tribunal— Powers 
and duties of — Must act bODa fide and with sense 
of responsibility. 

An administrative tribunal must act in good faith, 
must have regard to relevant considerations only, 
must disregard all irrelevant considerations, must not 
seek to promote purposes alien to the letter or the 
spirit of legislation that gives it power to act and 
roust not act arbitrarily or capriciously. In other 
words, an administrative tribunal must act bona fide 
on relevant considerations and must also act with a 
sense of responsibility in discharge of its duties. L R 
(1910) A C 120, L R (1925) A C 578, A I R 1959 S C 
308, Rel. on. (1964)8 Fac L R 31 : (1964) 1 Lab 
L J 462 : 68 Cal W N 215 : A I R 1964 Cal 503 (510) 
(Pt A) (Pr 20). 1 ' 

Art. 226— Domestic Tribunal — Slate '.Medical 

Council— Jurisdiction to cancel examination of can. 

[Vol. 4.] Fn. D. 52. 


: Art - 226 — Municipal servant — M's conduct — 

Servant already punished — Second inquiry and 

punishment for same charge— Sustainability— Malice 

— Issue of writ to quash proceedings. 

Where a Municipality after an inquiry into the 
con luct of a municipal employee for having used a 
service stamp of one and half anna lor private pur. 
poses punishes him by dismissal from service but he 
is again re-instated after depriving him of his salary 
lor lour and half months, it is outside the competence 
ot the Municipality, when the matter was once closed 
to conduct another .'enquiry into the same charges 
alter about seven years and subject the employee to 
another penalty for the same act of misconduct for 
which he had already been punished. High Court 
has jurisdiction to quash the proceedings cf the 
Domestic Tribunal corducted in violation of the 
principles of natural justice. AIR 1961 Mvs 181 (185 
186) (Pt A) (Prs 23, 24, 32) (DB). U ’ 


—Art. 226-Criminal charge against public servant 
—Acquittal on basis of beneat of doubt- Departmental 
inquiry in respect of : same charge is not against Datura! 
justice — Standaid of proof in criminal case and depart- 
mental inquiry. See Ibid, Art. 311 (2). A I R 196*1 
Orissa 73 iDB). ' ' 


i , tt, 7, , VT 6 luyi 'JiMimsai co 

be mala hde — High Court cannot reverse finding 

uider Art. 226 of the Constitution. See Industrial 

Aet (1947), S. 33 (2) (b). A I R 19G2 Pun 

OU5 (Lib;. 

42 (c). Bias. 








Though the High Court was reluctant to in'erfere 
vith the autonomy of domestic tribunals and educa 
tional institutions which have to maintain standards, 
held, the High Court could understand the appli- 
cant s misgivings regarding what the body would do 
when his case came up before it for consideration and 
this aspect of the matter could not be ignored by the 
High Court. 1953 All LJ 518 : ILH ( 1954) o .1! 
335 : AIR 1953 All 5S0 (583) (Pt B) (Pr 11) (DB). 

—Art. 226 — Domestic Tribunal — Inquiry — Bias 

« a 2w„ Sh T and Establishments 

U964) 1 L.b L J 221 ( (196 ' 5) 1 Mad L J 453 > 
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Arts, 220 and 3 1 1 — Interference— Grounds* 

Managing Committee of school grantirg compul- 
sory leave to teacher and debarring him from coming 
to school pending decision of committee — Committee 
superseded by ad hoc committee— Order of termina- 
tion of service passed by ad hoc committee — No 
inference held could be drawn that ad hoc committee 
was actuated by malice. AIR 1959 Tripura 27(32) 
(Pt F) (Pr 29). 

42 (d). Enquiry by. 

® “26 — Order by quasi- Judicial tribunal 

based on no evidence — High Court will interfere— 
Enquiry Committee of University cancelling exami- 
nation result of student — Nature ot evidence — 

Duty of High Court in writ petition — Educational 
institutions. 


conduct — Fighting must have rational connection 
with employment of assailant and victim — Findina 
of domestic tribunal is binding. Tata Oil Mills v 
\\o,kmen 1 19041 2 Lab L J 113: 26 F J R 199: (1964) 
9 Fac L fl 142 : 19«5 ICer L J 90 ■ (1965) 1 S C W B 

J .-C 1 : (1964) 7 S c « 555 : AIB 

1965 SC 155(15/, loS) (Pt A) (Prs 2, 3). 


• /—Art. 22'.- B >mestic TrilMinal — Inquiry held' 
before - miles ot natural justice — Bombay Police 
Manual, S. 5f5. Cl (S) — Statements ot witnesses 
recorded in absence ot defaulter — Witnesses called 
and their statements read out in defaulter’s presence 
—Opportunity to cross-examine witnesses given — 
Rules of natural justice are not violated — S. 545 (S> 
held did not contravene such rules. 


An order passed by a Tribunal holding a ouasi- 
judicial enquiry which is not supported by any 
evidence, is an order which is erroneous on 'he face 
of it and as such, is liable to be quashed by the 
High Com t in exercise of its high prerogative juris- 
diction to issue a writ under Art. 226. 

In dealing with writ petitions against the orders of 

the Universities or Education Boards cancelling the 

examina.ion result of candidates who were declared 
to have i been passed, it is necessan to hear in mind 
that educational institutions like the Universities or 
the Board set up Enquiry Committees to deal with 

the problem posed by the adoption of unfaii means 

by candidates, and normally it is within the jurisdic- 
tion Ox such domestic tribunals to decide all relevant 
questions in the light of the evidence adduced before 
them. In the matter of the adoption of unlair means, 
direct evidence may sometimes he available, but 
eases may arise where direct evidence i> not avaii- 
ab le and the question will have to be considered in 
the light of probabilit es and circumstantial evidence. 
Courts should be slow to interfere with the decisions 
ot Domestic Tribunal appointed by educational 

b °, d !f-4 l ’ a the Universities. In dealing with the 
validity of the impugned orders passed bv Univer- 
sities under Art. 226, the Hij,h Court is not sit ing 
in appea over the decision in question, its jurisdic- 
tion is limited and though it is true that if the 
unpugnen order is not supported by any evidence at 
all, the H'gh Court would be justified to quash that 
order. But the con dusion that the impugned order 
is not bupporl d by any evidence mint re reached 
atter cons^cnng the question as to whether pro. 
□abilities and circumstantial evidence do rot justily 
he said conclusion. Enquiries held by domestic 
tribunals in such cases must, no doubt, be fair and 
stuoents against woom charges are framtd must be 
given adequate opportunities to defend themselves, 
and in ho ding such enquiries, the Tribunals must 
scrupulously follow rules of natural justice; but it 
would not oe reasonable to import into these enqui 
rie;> all considerations which govern criminal trials 
m ordinary Courts of law. 

Where no animus is suggested and no mala Sdes 
have been pleaded and the enquiry has be. i, fair and 
the stucent has had an opportunity of making his 
defence: 

Held, that the High Cou.t was not justified in 
interfering with the order passed again.* t the student 
cancelling his examination re.‘olt by which he was 
declared lo ha e passed 'he examination. Board of 
High School and Intermediate Education, U. P. v 
Bagleshwar Prasad, 1963 All L J 6?6 . il463i 2 
Andh L T 119: 196,3 S C D 584: (1963) 2 S C I 65i* 
ILR (1963) 2 All 499 : (1963) 3 S ( R 76? : ,196.3} i 
S C W R 1; AIR 1966 S C 875 (876, 878) (Prs 4, 12). 

® Art. 226 Domestic Tribunal Finding of fact 
-—Dismissal of woikman Misconduct - Standing 

Order including fighting outside factory as mis- 


Domestic Tribunals exercising quasi. judicial func- 
tions are not Courts and therefore they are not bound 
to follow' the piocedure prescribed for trial of 
actions in Courts nor are they bound by strict rules 
evidence. They can, unlike Courts, obtaiD all 
information material for the points under enquiry 
from all soirees. The only obligation which the law 
casts on tin rn is that they should not act on any 
information which they may receive unless thev give 
him a fair opportunity to explain it. 

In respect of taking the evidence in an inquiry 
before such Tribunal, the person against whom a 
charge is made should know the evidence which is 
given against him so that he might be in a position 
to give ois explanation. Pules of natural justice are 
sufficiently complied with when previous statements 
given by witnesses are read over to them, marked on 
tfieir admission, copies thereof given to the person 
charged, and he is given an opportunity to cross- 
examine them. (1911) AC 179 (182) and (1915) A C 
120 and AIB 1957 S C 232, Re), on.; AIR 1954 Boro 
351 impliedly overruled ; W. P. No. 41 of 1958, 
D/ 20-3-1959 (Mys), Reversed. 

Held, that Cl (8) of S. 545 of the Bombay Police 

Manual cannot be held to be bad as contravening the 
rules of natural justice. State of Mysore v* Shiva* 
bdsappa Shiva apa Makapur ( 3 964) 1 Lab L J 24 : 

) 963 Mah L J 284 : 1963 M P L J 236 : (1963) 2- 
S C J 104 : (1963) 2 S C R 943 : AIR 1*63 S C 3/5 
(377, 378. 379) (Prs 3, 6, 9). 

© Art. 226 — Departmental Enquiry — Proceed- 

ings quasheu by civil Court on ground of irre&ula- 
r it > in procedure— Fresh departmental enquiry esn 
be held on same facts. 


After an order passed in an enquiry against 2 
public servant imposing a penalty is quashed by 2 
civil Court, a fin they proceeding can bt commenced 
against him if in the proceeding in which the order 

quashing the enquiry was passed, tbe merits of the 

charge against the public scivant concerned wer- 
never investigated. Where the High Court decreed 
the suit of the \ ublic servant on the ground that the 
procedure for imposing the penalty was irregular, 
such a decision cannot prevent the State from com- 
mencing another enquiry in respect of the same 
subject-matter consistently with the provisions o~ 
Arts. 310 ano 311 of the Constitution. If the 5 tar 
Government B competent to order a fresh enquiry, 
would be competent to diiect suspension ot 

public servant during the pendency of the enquiry. 

A i R 1958 Raj 38; AIB 1955 Assam 240 and AIR 
Pun i 57, Distinguished. Devendra Pratap Narain 
Rai Sha r ma v. State of Uttar Pradesh, 1962 Supp ( . 
S l ' R 3 • 5 : (1962) 1 L»hL 1 266 : 1 9 62 A 1 1 L J 4 3 o 
ILR (19*2) 1 Ml 63 6 : (1962) 2 S C J 2d2 : AIK 
8 C 1334 (1336) (Pt A, (Prs 8, 9). 


\rt. 226- Principles of natural i ust,ce F p *ri n °i 

:stic tribunals to observe - Chancellor Le^riDj. 

cnee u.der S. 39. Lucknow University Act 
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■ 

Person affected by decision not given opportunity 
of being heard— Order is vitiated °PP°™nit y 

nJp^ao 1 ?L th ? C ? ancell r or made in a reference 

Lucknow University Act, setting 
•side the decision of the Executive Committee 
appointing a professor, on the ground that it was 
based on the recommendations of the Selection Com- 
mittee which was not valid ly appointed, is vitiated 
by the non-observance of the principles of natural 
justice where it was passed without giving an oppor- 
tunity of being heard to the appointee. 

It is true that the Chancellor is a domestic tribunal 
while performing his functions under S. 39 of the 
University Act. But even a domestic tribunal is also 
bound to conform to the principles of natural justice. 

obo 1924 A C 764 and 67 Ind App 

222, Rel. on. 

It cannot be denied that the principle that no one 
shou d be condemned unheard and that no decision 
should be arrived at behind his back without giving 
him the chance of having his say is an elementary 
principle of natural justice. The maxim audi alteram 
partem is a well-known maxim of law. 

No doubt the rules of natural justice vary with the 
varying constitutions of statutory bodies and the 
rules prescribed by the Act under which they act ; 
and the question whether or not any rubs of natuial 
justice had been contravened should be decided not 
under any preconceived notions, but in the light of 
the statutory provisions and rules. A / R 1957 S C 
232 and A I R 1958 S C 398, Rel. on. 

There is nothing in 8. 39 of the University Act 
itself or the statute framed thereunder on the basis of 
which it can be said that the Chancellor could dis- 
regard the rule of natural justice. 

It becomes especially necessary, in fairness, to hear 
the person who has been appointed when the Chan- 
cellor has actually given a nearing to the person who 

was only a candid ite for the post and theiefore was 

not interested to the same extent in the reference 

No valid plea can be put forward in extenuation 
of the failure to hear the person appointed on the 
ground of any inherent difficulties in such pro. 
ceedings oi ascertaining the interested persons whose 
number may be large. Apart from the fact that it is 
not dilhcult to know that the appointee was an 
interested person, the Chancellor acting as he does 
as a judicial or quasi-judicial body is not entitled to 
iguore any of those fundamental rules which lorm 
the foundation of the judicial character of such 
bodies and get the respect and confidence of the 
persons who.e alfairs are dealt with by him 1961 
Andh LT 371, Ref. to. 

The fact that the Vice-Chancellor who was heard 
in the reference took a stand similar to that of the 
appointed candidate is entirely icnmateiial when 
neither the Vice-Chancellor noi the University repre- 
sented him or held any brief for him If there are 
more defendants than one in a suit having similar 
defences one of them cinnot be shut out and put out 
of Court simply on the ground th it the other defen- 
dant is raising the same pleas. ILR (1961)2 Ail 
634 : 1962 All L J 289 

— -Art. 226 -University— Disciplinary action against 
student on charge of indisc’p ine —Substance of accu- 
sation sufficient — Accusation relating to incidents 

spreading over months forming parts of same transac- 
tion Reference to incidents not <«ecessar> — Reference 

t I? I Jo aCti ? D eD0U 2h. AIR I960 All 579 (582) 

(rt A) (Pr 1 1). 

-—Art. 220- Domestic tribunals— Rules of evidence 

and procedure. See Govrrn/i ent of India Act (193 r »'i 
S. 240 (3) AIR 1954 Bom 351 (DB) 1 1 

7TA2;£ 2 ~~ Domes . lic tribunal— Industrial Disputes 
Act (1947 ), S. 33 (2) (b)— Nature of tribunal's jurisdic- 
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tion — \\ orkers found guilty by domestic tribunal— 
Matements of witnesses read over and explained in 

. lnci V,° wor kers — ■ W tnesses produced and ques- 
ti >ned by enquiry officer and their answers explained 

“r ke ?r ppp° r j uatt >’ to cross-examine witnesses 
given - PHncipies of natural justice not violated- 

JE 1 d r oes not sit as Court of apoeal over domestic 

Circumstances under which tribunal may 

% W !i b *?2!£ty imposed fat-d. AIR 3963 
S C 3 / 5, Toll. (19G5) 1 Lab L J 628 (Cal). 

•—- Art. 226- Dismissal for misconduct of workmen 
-Powers of Labour Courts and Tribunals - Extent 
ot Works manager could not act hoih as Judge and 

^T^ nes . s “ Decision by such process and order on 
such decision w»s not valid and bii d. D g -Infroduc- 
tmn oi persona! knowledge by members — Effect of 

-Held there was violation of fundamentals of fair 
pia* and justice. 

Laboiir C^rts aa d Tribunals can interfere only, 
u) when there is waDt of good faith, (ii) when then* 
is victimisation or unfair labour prac- ice, (iii) when 
the management has been guilt) of basic error or 
violation of principles of natural justice and (iv) when 
on the materials the finding is completely baseless or 

5l! V Re S r on. " 58 S C 130 and 1 Lab L J 

a 2 Ie hnlh 0n i aC f ? 8t the n WOtks mana « er could not 

deLViona?, and u Sa witness and that the 

decision arnvrd at by such process and the order 

passed on such a decision could not be regarded as 

f va '!d a °' binding. A I R 1958 S C SO, Rel. on. Held 

„ ; *. hlt 7 i SUch u eD< l u * r y the introduction of 

personal knowledge by the members of the enquiry 

committee of the nature of which nothing was known 

and about the correctness of which there was no 

material to test, made their finding against the work 

man unworthy of acceptance. Hence there was' 

violation of ‘ fundamentals of fair play and justice * 
in the domestic enquiry ( 1961 ) 3 r? ac t i> ■ 

(1962) 1 Lab L J 324 ( CaJ). U ' Lil 119 1 

Art 226 — Departmental enquiry against work- 
man for misconduct - Labour Officer 8 conducing 
enquiry Presence of Works manager does not 2 
enquiry. (1962) 2 Lab L J 52 : (1962) 4 Fac L R 307 


1 


Art 226 Dismissal of workmen — Principles of 
natural justice — Admission by workmen to be taken 

mrfr nf I K 1 ^ ratl0 i ~ I u 8 ,10riD g of admission goes to 

asftfsv 1 Di ^ 

reasonable"* opportunity ^nfparti'alit^ o^enquirv 

1965 lab L j 875 . A I R 1966 Madh Pra 58 (DB). 

* rt ‘ ^ 26 ~ , ED 9 uir y by domestic tribunal-Dis. 
missal ut employee- Violation of principles of 
natural justice What amounts to - Examining w. ? t 
nesses Cm of order - II opposed to naturTKce- 
T bui.al taking into consideration the earlier find 
mgs Of J 1 quasi-iudicial authority on the s.me charje 

Where an order of dismissal in pursuance of a 
departmental enquiry against an individual is based 
on several charges even if one or more of those 

charges are Foun i to be not sustainable, the order of 

p^jiishn-ent niii/ht be supported on fh/* c-.j* 
the red ol the clargos if th %'lre held to be 
In such a case it will not be open to the IhcU 

-n a writ proceeding to q uash P the order ^punish 

ment There is no rule prescribing the order . pui , n i 

w, nesses should be examined in°a domesUc ennui™ 

A II that is necessary is that fhp Dam - L i; D Quiry. 

should consider only relevant evidence' ind givew 
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opportunity to the person proceeded against for re- 
butting it. 

'A here a driver o( a vehicle is charged with being 
guilty of over speeding, the Domestic Tribunal hold, 
mg an enquiry wMl be justified in taking into account 
the fact that the driver concerned was punished Dy a 
quasi-judicial authority alter inquiry and determina- 
tion of the very same issue. Where a Regional Trans- 
port Authority lias passed an order suspending the 
driver’^ licence for the offence of over speeding and 
the order has become final against him, it will be a 
relevant piece of e/idence which a tribunal conduct- 
ing a domestic enquiry against the driver on the self- 
same charge of over-speeding on the same occa- 
sion. It will not be a case of trie Domestic Tribunal 
basing its findings on the findings of a different tribu- 
nal. When a competent tribunal has adjudicated 
over the same matter and it has become final, there 
is no violation of the principles of natural justice if 
the Domestic Tribunal takes note of such adjudica- 
tion in respect of an inquiry regarding the same 
charge against the same persons. (1965) 2 M L J 304. 


Arts. 226, 311 — Departmental inquiry against 
delinquent public servant — Rules of natural justice 
to be followed —Requirements of the rule. 

Stating it broadly and without intending it to be 
exhaustive it may be observed that rules of natural 
justice to be followed in departmental inquiry against 
a delinquent public servant require that *a party 
should have an opportunity of adducing all relevant 
evidence on which he relies, that the evidence of 
the opponent should be taken in his presence, and 
that he should be given an opportunity of cross- 
examining the witnesses examined by that party and 
that no material should be relied on against him, 
without his being given an opportunity of explaining 
them. 

If the^e rules are satisfied the enquiry is not open 
to attack on the ground that the procedure laid down 
in the Evidence Act, for taking evidence was not 
strictly followed. A l R 1957 S C 882 and A I R 1961 
S C : 1623, Foil. ILR (1962) Cut 125 : A I R 1963 
Orissa 73 (78) (pt C) (Pr 8) ^DB). 


Art. 2*26— Municipal servant— Domestic inquiry 

—Natural justice— Principles of— Rule as f> record- 
ing of oral evidence — Copies of depositions already 
recorded read over and got verified by witnesses in 
presence of person charged — Witnesses cross. exa. 
mined— Held there was substantial compliance with 
rule— There was no violation of principles of natural 
justice 


It is not necessary that in a domestic enquiry the 
entire oral evidence of the witnesses should be re- 
corded in the presence of the person ch irged There 
will be no violation of the principles of natural 
justice if the copies of stitements of witnesses re- 
corded in the absence of the person charged are 
given to him and the witnesses were also tendered foa 
his cross-examination. 


Where the rules relating to the appointment and 
punishment of the servants of Municipal Committee 
required that the oral evidence (in case of oral in- 
quiry) should be recorded in the presence of the 
person charged, but at the enquiry, statements were 
taken from some ol the witnesses, and later on those 
statements were real over and got verified by those 
witnesses in presence of the servant charged and the 
witnesses were cross-examined : 

Held, that the procedure adopted by the Munici- 
pality was in substantial compliance with the rules 
an i the servant ha i been given adequate and ample 
opportunity to meet the charges. No doubt, it would 
have been better if, as provided for in the rule, the 
witnesses had been examine? in the presence of the 
person charged. But that omission did not go to the 
root of the matter. A I R 1957 s C 882 and A 1 R 
1963 S C 375, Pel. on. A I R 19G4 Mad 491 (492) 
(Pr 8) (DB). 


—Art. 226 — Domestic Tribunal — Procedure — In- 
dustrial dispute — Misconduct of workman — Enquiry 
by officer on behalf of management — Personal know- 
ledge of alleged misconduct imported — Misconduct 
not connected with pending industrial dispute— Post 
facto approval of dismissal under S. 33 (2) Industrial 
Disputes Act cannot be refused — Domestic tribunal 
cannot be prevented, irrespective of circumstances 
from acting upon facts within personal knowledge 
of tribunal — Officer holding enquiry into alleged 
misconduct not connected with pending industrial 
dispute is a domestic tribunal not governed by strict 
rules of procedure applicable to judicial bodies. AIR 
1963 Mad 315 (DB). 

Art. 226— Industrial dispute— Domestic enquiry 

— Procedure — Record of evidence — Finding on all 
charges not necessary. (1961) 1 M L J 366 : A I R 
19G1 Med 359 (361, 3C2) (Prs 4, 5). 


42 (e). Principles, applicable to. 

— A t t . 226 — Domestic tribunals — Racing club — 
Decision by stewards on evidence collected by stipen- 
diary steward — Rules of evidence do not apply — 
Natural justice — Opportunity to plaintiff of answer- 
ing charges given —Prayer for interlocutory injunc- 
tion can be granted when plaintiff nude out prima 
facie ci'e — (Civil P. C. (1908), S. 9 and O. 39, R. 1), 
^Evidence Act (1872), Preamble) — ( Racing — Royal 
Calcutta Racing Club Rules, Rr. 12, 26 and 49). AIR 
1955 N U C (Cal) 752- 

Arc 226— Domestic tribunal — Disciplinary action 

agiinst member— Charge and demand for explanaiion 
from subordinate authority. 1958 Ker L T 43 : I95S 
Kcr L J 53S : A I R 195S Ker 134 (165) (Pt C] (? r 4) 
(DB). 

42 (f). Validity of proceeding. 

- — Art 226 - Civil P. C. (1908), S. 9 _ Decision of 
domestic tribunal — Jurisdiction of civil Court to set 
aside. — Principles. See Civil P. C. (1908), S. 9. A I R 
196) Cal 31. 

Art. 226— Domestic tribunals — Calcutta Univer- 
sity School Code, Rr. 3, 4 and 6 — Election of member 
to School Managing Committee — Election approved 
by University Syndicate — Defect, if any, in election 
must, in view of R. 6, he taken to have been cured. 

A I R 1955 N U C (Cal) 5618 (DB). 


Art. 226 — Dismissal of workmen in pursuance 
of findings in a domestic inquiry — Jurisdiction or 
Labour Court to interfere* 

It is how well settled that the power of the Labour 
Court io interfere with the findings of management in 
a domestic inquiry against an employee regarding 
displicinary action, etc., is limited to see it the 
management acted mala fide or whether there was 
victimisation or unfair labour practice or violation 
natural justice. Though a Labour Court mav not 
justiaed in looking into the sufficiency of tne ev - 
dence in such inquiries it can certainly interfere i 
finds that there is no evidence whatsoever to supP 
the findings. Where, however, the Labour Court^ t 
that the domestic inquiry was unfair in the sense 
leading questions were put to the witnesses an 
anssvers required by the management were on ‘ 

the Court can examine the evidence itself and ; cor ^ 

to its own conclusion. (1983) 1 ML J 330 . ( 

Fac L R 334 : (1963) 1 Lab L J 79, . 

Art. 226-Domestic Tribunal-Managing Com- 
mittee of private school getting grant. in-aid f 

Government-Decision ol- -Interference -grounds. 

The Managing Committee of a posi- 

aided by Government Grant-in-aid 
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tion of a 'domestic* tribunal. The decision of a 
‘domestic’ tribunal can be interfered with by the Court 
under Art. 226 only when tribunal had no jurisdic- 
tion! or it did not follow the principles of natural 
justice, or did not a :t in good faith or did not act 
according to its own rules. 

Domestic tribunals differ from the Courts of justice 
in some important respects. The decision of such a 
tribunal cannot be attacked on the ground that it is 
against the weight of evidence nor are legal objec- 
tions permissable, which can be raised against deci- 
sions of Courts of justice, when a decision of a 
‘domestic’ tribunal comes before a Court of justice 
the latter cannot sit over it as a Court of appeal, 
either as regards the finding or the sentence. AIK 
1959 Manipur 1 (7) (Pt A) (Prs29, 30. 32). 

“ ~ Art. 226 — Jurisdiction — Domestic Tribunal — 
Interference by Court. 

Speaking generally, it is useful to bear in mind that 
the principles applicable to Courts of Justice are not 
applicable to domestic tribunals. The jurisdiction of 
Courts in regard to tribunals is of an extremely limi- 
ted nature. 1 he only grounds on which the Court 
may interfere are : (1) lack of jurisdiction, (2) absence 
of good faith and (3) disregard of principles of 
natural justice. AIR 1952 Orissa 359 (382,383) (Pt C) 
(Pr 63) (DB). 


43. Effect of issue of writ. 

Art. 226— Law* declared by High Court— It is 

binding on lower Courts and Tribunals. See Ibid, 
Art. 227. AIR 1962 SC 1893. 

Art. 226 (1) Effect of writ— Order of subordi- 
nate Court or :Tribunal quashed — Such Court or 

Tribunal, if has jurisdiction to further deal with 
matter. 

It cannot be held that once an order of a subordi- 
nate Court or I ribunal has been quashed by a writ 

of certiorari that Court or Tribunal has no jurisdic- 
tion to deal further with the matter. If the order is 
quashed the inferior Court or Tribunal is left at 
large to pass any proper order in the light of the 
decision of the High Court if. on the other hand, the 
High Court refuses to interfere on a writ of certiorari 
and discharges the rale and dismisses the petition, 
then the order of an inferior Court or Tribunal stands 
and assumes the necessary finality. 

\\ here an order granting an application by a com- 
pany for retrenchment of its workmen was quashed 
yy the High Court, held that Labour Appellate Tri- 
bunal had jurisdiction to further hear and consider 
t.ie application by the company on a request made 
therefor 5/ Rom L R I 148 : (1956) 1 Lab L J 246 : 

/ L R (1956) Bom 37 i AIR 1957 Bom 46 (47, 48) 
(Pt A)(Prs2, 4, 5) (DB). 


Art. 226— Award of compensation for loss caused 

by strike— Arbitrators not considering dominant pur- 
pose of Trade Unions combining to strike— A ward 
must be quashed. See Industrial Disputes Act (1947), 
S. 10-A. AIR 1963 Pat 170 (DB). 

Art. 226- Domestic tribunal— Proceedings of — 

Quashing of — Issue of writ — W hen will issue — Vali- 
dity of proceedings— .Conditions. 

The conditions required to validate the proceed- 
ings of a domestic tribunal are that the tribunal must 
not act beyond or exceed its jurisdiction and that the 
proceedings should not offend against the rules of 
natural justice. If these conditions are satisfied*and 
are not violated its decisions cannot be held to be 
ultra vires or illegal and no writ of certiorari will 
issue to quash the same. 1951 K I. T 701 : AIR 1953 
T C 26 (30. 31) (Pt E) (Pr 16). 

Arts. 226 and 311 — Discretionary orders — 

Domestic tribunal functioning within letter and 
spirit of law' — Interference with its decision. 

Where it is open to the Managing Committee of a 
school to terminate a teacher's service, only subject 
to this that the Appeal Committee could set aside 
that order or award gratuity if it found the grounds 
of termination to be unsatisfactory or iasufficient 
and R. 32 in Chapter I of the Revised School Code of 
the Calcutta University, which applies to the case, 
permits such a termination if the pay of the post is 
raised with a view to attracta better qualified teacher, 
the High Court will not examine that -order of the 
Domestic Tribunal in a proceeding under Art. 226. 
The question whether a trained teacher should be 
engaged to fill up this post is a question purely within 
the discretion of the Managing Committee. AIR 1959 
Tripura 27 (32) (Pt E) (Pr 28). 

Art. 226— Grounds of interference — Decision of 

domestic tribunal. 

The grounds upon which the decision of a dome- 
stic tribunal will be interfered with by a Court of 
law by certiorari or otherwise are i (1) that the tri- 
bunal had no jurisdiction, (2) that it did not follow 

the principles of natural justice, (3) that it did not 
act in good faith, and (4) that it did not act in 
accordance with its own rules, or in other words, 
that its act was ultra vires. AIR 1959 Tripura 27 (33) 
(Pt I) (Pr 38). 


Art. 226— Contempt- proceedings for breach of 
writ order— Contemner .is entitle! to contend that 
writ is not in conformity with judgment— Contempt 

Vk?. 0t /; 0mm,tred wben Judgment is complied with 
^n 03 v (2 l Cri L J 471 1 A[R 1965 Cal 484 i4S7, 488) 

(Pt A) (Prs II, 12, 16, 17). 

Art. 226— Rule issued under Article— Trial Court 

cannot overlook or ignore terms of rule. 

* y Vh -> 6 ™ - a , rule i ss L ued , b - v the H »gh Court under 
Art 220 indicated that the Customs Authorities were 

to show cause why they should not proceed accord- 
ing to Jaw : 

Held, that the trial Court could not stop further 
proceedings by the Customs Authorities in terms of 
the rule. 1 he trial Court in disposing of the matter 
cannot overlook or ignore the terms of a rule. If the 
rule is to be made absol ute a fresh adjudication bv 
the authorities should be directed. (’65) 69 Cal W N 


A A • V 




nal in writ appeal confirming order in writ petition — 
Reference in appeal that all appeals before Tribunal 
will get revived Effect - Directions are extraneous 
to the subject matter of writ petitions and relate 

to consequences of the quashing— Decree in appeal is 

not made one of variance with that of first Court as 

i33 ( 1 ) (c). See Ibid, Art. 135. AIR 

196o Mad 478. 

— -A't. 226-Writ of mandamus-Transfer of suit 
to tribunal under Madras Act 30 of 1956' in violation 
ot writ-(Tenancy Laws— Madras Estates Abolition 

and Conversion into Ryotwari Act |26 of 1948 ) S 9) 

~kS S” 

Where under the order of the High Cour^ in a 
pe ition under Art. 226 the Sub-Court has to 
determine the issue raised in the suit instituted by the 
petitioner and the Assistant Settlement Officer is 
prohibited by a writ of mandamus from proceeding 

Tq4« s .‘ ^ 0f the M ‘ ,firas A <* -e ^ 

1948, the order of the Sub-Court transferring the suit 
to the tribunal under Madras Act 30 of 1950*5 a cieal 
violation of the order passed in the writ application 
and the order is not well conceived (’ 59 ) 70 
L W 249 : 1959 Mad W N 273. ' ’ M,d 

Art. 226 Order of eviction nasspd h*, u.- u 
Court in Writ pttition-Execulion-See Houses and 
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An? t /UH a fo)'m B e il n inBS (Lease aad Rent Control) 
Act (25 of 1949\ S. 9. AIR 1955 NUC (Mad) 3207. 

rTT r rt ' ~,^~° r( ! er ° f removal of copyist — Quash- 
ing of — Lffect of writ of certiorari - (High Court 

“ n: O'der* -Patna High Court's General 
Chap, n It. S I.' dCrS ' Cui! ' Vo11 ' Patt If . 

Where the order of the District Judge removing a 

h j* quashed, it must foil nv as a matter of law 
■ 1 1 ' , consequential action in pursuance of that 

?> rdei mUst stacd vacated. The effect of the 
" r o l h , e L certiorari would therefore, be that the 

resTs e r P °lV' h r pefit,oncr would Stand automatically 
1956P.r p P os 'tion. I L R 35 Pat 3)2 : 

/pr 5 33MDB)” 261 * r,< Pflt 257 (2fiS > (PtE) 

44. Election dispute. 

See also Note 77. 

(a) Election to legislature. 

(b) Jurisdiction ot High Court. 

(e) Rejection or acceptance of nomination. 

(CJ) Municipal election. 

(e) Panchayat election. 

(t) Right of electors, 
g) Rejection of ballot paper. 

(b) Interlocutory orders. 

['), Oftier without jurisdiction or illegal orders. 
(J) M istellaueous. 

44. Election dispute. 

See also Note 77. 

~ Art* 226- Inferior tribunal. 

‘V bu “ a * set UP under (he Representa- 

authoHK 7 l° P 6 Ac L has 3 ,imitcd jurisdiction and 
Co nr of d ? s . suo , b ic is a tribunal inferior to a 
Court of general mrisdiction, viz., the High Court. 

denote Co Pr f Si0 f Q i,lf?r i or fl ibunal is now used to 

tuted - C o u* SPt - Cul P r limited authority consti- 

must h h ,P ,,llcI P les that their proceedings 

character of |U ; isdl ?“°« " 1 The inferior or superior 

the nosit s 3 ;? Urt ° r tr ‘bunal is not determined by 
he po umn or the status of the persons constituting 

ferret I < >n powers and jurisdiction con- 

. P? th . e tr , ,)una! 0r tbe Court bv the statute 
stable hing.t. ,1910, 2 K B 859, del. on; A I 111945 

nvf-’f D -,V L- H Madh Pha 76: A I R 

Madh H: a 19, (201) (pi C) (Pr 9) (DB). 

~ Art r, 8 ‘ Nature of Election Tribunal -Jurisdic- 

after nm J it7f Part 'fi~ Nt ce )V r V parties, addition to 
alter 1 imitation -—Adciti on of proper pirfies— ‘Persons 

duly nominated at election meaning of - Issue o 

\ct 1 U 95 er of d '^eop?e 

AcM 11,01 ^-bbd). AIR 1954 Raj 145 (DB). 

44 (a). Election to legislature. 

— Artb. -20, 2 2. and 529 ( h) — Election, meaning of 
~ Pet ’ tl0n under Arts. 220 and 227 challenging elec! 

?°,8 ronn d of illegality in counting votes— Main- 
tainability — kroner lemedy is by election petition— 

\ h 2j eopJe Act ,1951) - S’ 5 - «1. 100 

(- f u ) l . All L 1 6o : 1955 All \V R II I Cl f<)i , 
AIR 1955 All 536 (538) (Prs 7. S, 10) 1 ’ ' 

—Arts. 220. 329(b)- "Election” -(Woids and 

I hrases Election) — (Representation of the People 

Act (19M). bs. 39(2). 151). A I R 1953 Pat 47 held 
overruled by AIR 1952 S C 64. 

'r T , he J ssue ol notifications under S. 151 and S 39 (?) 
ot the Representation of the People Act is a part of the 
process ot election within the meaning of Art 3°9(b) 
of the Cans! ltution and Art. 329(b) excludes^ the 
lurisdictiou of the High Court to issue a wnhl l! 

iD B f e - A 1 « 1953 P “‘ 293 < 295 > (P. B) (Pr" 15"l6; 


Arts. 226, 227, 329 (b)— ‘Election’ — ( Words imI 

AcfTrJsDsrio 0 "-! r 7 if preseatat;on ° f the p -p" 

anVfhe subsequent 

d gs ]’. 3fore , ,he Tribunal and the conduct ol 

el e ctlo P n 0C Th d,ngS by a- 6 tribu c nal are «* P»t of the 
b L t Proceedings before the Eleclion Tri- 

0 Hsid^h» rribu c nal s verd,ct are matters falling 
Art 909 uf ^ ope of . emotion' as contemplated by 

the Pennl.' w® pro T ons of th e Representation of 
C® P f. 0p ! e Act a re subject to the provisions of the 
Gonstitutmn and they do not override the powers ol 
the High Court under Arts. 228 and 227 (Case law 

(Pt A) (Pr. e! n (DB,® 258 ’ A 1 R 1954 §aU 1 (M ’ 

. Art ?’ ~~9' ""1 and 329(b) — Decisions of election 
S 105) ~ (Representation of the People Act (1951), 

01 I be c °ostitution3! remedies under Arts. 228 and 
-5' are not .taken away by Art 329(b) for a person 
I , ls> aggrieved Jay any decision of the election tri- 

a i' O ef ctl0n 19 ^ ol the Representation of the People 
- i 1J51, cannot be deemed to interfere with the 
supervisory jurisdiction given bv Art. 227 or the writ- 

\ l /n^n I l 0 ^ er of Art - 226. A I R 1952 Madh Bha 29; 

\ 9 52 Bom 277, Ref. A I R 1953 Vin Pra 51 (53) 
(Pt A) (Prs 8, 10). 

44(b). Jurisdiction of High Court. 

"Art. 22f> — Scope of jurisdiction — Certiorari 
against e.ection tribunal — Order allowing amend- 

ocn election petition — Representation of the 
People Act (1951), S. <S3(3). 

The jurisdiction of the High Court under Ait. 226 
ot i he Constitution is discretionary and the High 

L.ourt would not issue a writ of certiorari unless the 

tribunal has acted without jurisdiction or the deci- 
sion is paloably erroneous. The High Courts cannot 
constitute themselves Courts of appeal either on ques- 
tions ot fact or on question of law. A mere wrong 
decision cannot be corrected bv a w-rit of certiorari. 

It must be a patent error before the High Court can 

interfere. AIR 1954 S C 440, Rel. on. 

here an application for amendment of an election 
petition is mide under S. 83 (3) of the Representation 
ot the People Act, the election tribunal has the right 
to decide whether it comes within S. 83(3). If the 
majority of the members of the tribunal hold that the 
petition should be allowed on the ground that it doe> 
not change the nature of the original petition but 
merely gives further particulars, the order ?ven 
wrong cannot be said to be without jurisdiction nor 
can it he sai 1 that it is such a patent error or the deci- 
sion is so palpably erroneous as to justify interference 
under Art. 220 ot the Constitution. A l R 1955 All 74 
( 1 5) (Pt A) (Prs 7, 8 1 (DB). 

—Art 226 — Election petition not claiming P r ^b 0 
relic,. See Representation of the People Act (1951,. 

8. 90 (4). AIR 1954 All 245 (DB). 

Art. 226— Election dispute —Decision of Tribuual 

on question of fact High Court will not embark upon 
assessment of cviderce in light of probabilities aau 
other lactors— No interference except in cases where 
there is no evidence what ver to support finding o 

fact by Tribunal. (1965)2 Acdh W R 219 (DB). 

Art. 226 - Election — Writ petition by rate- 
payer — Failure to choose proper form of w rit 
ground for rejection — Duty of Court — Writs o 
mandaaius and certiorari— Distinction. 

Writ petition by rate-payer is maintainable. Failure 
to choose appropriate writ in itself is not a ground o 
rejecting the petition The form of the petition is n 
material but the substance matters. U hen the pe 
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tioner prays for alternative reliefs, the Court will 
have to issue the writ which would fit in with the 
tacts established. There i> an essential distinction 
between a writ of certiorari and a writ of mandamus. 
, certiorari is available for the removal of any 

Judicial act or quasi. judicial act of an inferior Tri- 
bunal whereas a writ of mandamus is issued to compel 
the performance of duties of a public naiure. Thg 
condition that the act complained of should be a 
judicial act applies to the former relief and not to the 
latter. (1958) 1 Andh W R 480 : I L ft (1958) Andh 
Pra 466 : A l R 1958 Andh Pia 458 (460, 461) (Pt A) 
(Prs 7. S) (DB). 

-Arts. 22G and 329 — Power to eutertaiu writ 
having effect of interfering with electoral process. 

Article 329 provides a complete bar to the High 
Court entertaining any writ which has the effect of 
interfering with any part of the electoral process. 
There can be no doubt that the issue of a writ of 
mandamus would have the consequence of interfer- 
ing with the election while it is in progress. Part 15 
of the Constitution of India is headed ‘Elections* and 
Arts. 324 to 329 of that part form a separate code by 
themselves. They create rights and provide for their 
enforcement through a special tribunal to the exclu- 
sion of all Courts including the High Court The 
word ‘notwithstanding anything in this Constitution’ 
exclude the jurisdiction of the High Court to deal 
with any matter which rruy arise while the elections 
are in progress. A 1 R 1952 S C 64, Foil. (1955) Andh 
W R 248 . 1955 ALT 203 : A I R 1955 Andh ISO 
081) (Pr 9). 

Arts. 220, 227— Orders of Election Tribunal- 

interference under Arts. 220 and 227 — Question of 
applicability of S. 117, Representation of the People 
Act — Judgment of Electim Tribuuai involving not 
only finding of fact but also containing errors ap- 
parent on face of record— Case fit for interference. 

The High Court can interfere with the orders of 
Election Tribunals though within the strict limits 
laid down by the High Courts for themselves in the 
exercise of their extraordinary jurisd.ction under 
Arts. 226 and 227 of the Constitution and as laid 
down in several cases of the Supreme Court. 

Where the judgment of the Election Tribunal on 
the applicability of S. 117 of the Representation of 
•the People Act, 1951, shows that there is not only a 
finding of fact involved but there are pitent errors on 
-the face of the record (Tribunal insisting on strict 
compliance instead of substantial compliance with 
S. 117 as laid down by Supreme Court], it is pre- 
eminently a case where a Court exercising supervisory 
Jurisdiction ought to interfere. I L R (1964) Bom 631: 
65 Bom L R 612 t 1963 Mab L J 865 : AI R 1964 Bom 
107 (108, 112, 113) (Pt A) (Prs 3, 24) (DB). 

Arts. 229, 329 (b) and Part 15 — Order rejecting 

nomination paper of a candidate for electiou -High 
Court has no jurisdiction to issue writ of mandamus 
— “Election” meaning of — Representation of the 
People Act (1951); •>*. 36 (2), 80 and 81. 

The High Court has no Jurisdiction to issue a writ 
under Ait. 220 of the Coastitution of India against 
an order of a Returning Officer rejecting a nomination 
paper of a candidate under S. 30 (2) of the Repre- 
sentation of the People Act, 1951. 

The obvious object of enacting^ Ait. 329 (b) was 
to exclude the jurisdiction of civil Courts with regard 
to matters enumerated in that sub clause, and the 
jurisdiction of Courts is excluded notwithstanding 
anything in the Constitution. Therefore, if the subject 
falls under Art. 329 (b), then the High Court would 
have no jurisdiction to issue '.a writ under Art. 220 
with regard to that subject-matter, because Art. 220 is 
controlled by Art. 329, and to the extent that the 


Constituent Assembly has excluded the jurisdiction of 

Courts in election matters referred to in Art. 329 (b), 

the power of the High Court to issue writs has been 
taken away. 

Reading the expression ‘‘election” in its context, 
both in Art 329 and in juxta-position with Arts. 327 
and 322 and in its setting in Part 15 “election” must 
bear a wider meaning than the very limited restricted 
meaning of the result of an election or the counting 
of votes. ‘'Election” has the same meaning as the 
expression used in Arts. 327 and 328, viz , matters 
relating to or in connection with election. “Election” 
is not merely the ultimate decision or the ultimate 
result. ‘Election” is every stage from the time the 
notification is issued till the result is declared and 
even perhaps if there is an election petition, till the 
decision of the Election Tribunal. It is one whole 

continuous integrated proceeding and every aspect of 
it and every stage of it and every step taken in it is a 
part^of the election, and what is prohibited by 
Art. o29 (h) is the calling in question and one aspect 
or stage of the election. The expression “except by an 
election petition” does not point to the period when 
it can be called in question; it rather points to the 
manner and the mode in which it can be called in 
question; and Ait. 329 (b) provides that the ohly way 
aay matter relating to or in connection with an 
election can be called in question is by an election 
petition, which could be preseated to such authority 
and in such manner as may be provided for by law 
passed by the appropriate Legislature. 

Whatever the case may be, when a nomination paper 
has been improperly accepted, as far as wrongful 
rejection of a nomination paper is concerned, sub- 
stantially the right of the petitioner is safeguarded 
under S. M of the Representation of the People Act. 

The scheme of the Act is to give a sort of finality 
to dillerent stages of the election and to provide that 
all matters arising during the election and all dis- 
putes relating to the election should be determined 
and adjudicated upon after thoelectioo is over bv 
means of an election petition to be decided by an 
Election Tribunal. 

The whole object of the Constituent Assembly in 
enacting Part 15 and the whole object of Parliament 
in putting on the statute buok the Representation of 
the People Act was to set up a machinery whereby 
elections would take place as far as passible within 
the time schedule laid down and without interference 
or interruption by proceedings in a Court of law. 

I L R (1952) Bom 785 : 54 Bom L R 137 i AIR 1952 

9)°(DB) 77 (278 ’ 279 ’ 28 °’ 28 U (1>t A) (PrS 2> 3l 4 ‘ 5 ’ 8 ’ 

^ Qe sea ^ filled contested by two 
candidates- Election of successful candidate, declared 
voiu by Election I ribunal on ground that he was dis- 
qualified to be elected - Notification under S. 149, 
Representation of the People Act, 1951, issued by 
Election Commission for fresh bye-election - Un- 
successful candidate claiming that he should be 
declared elected in writ petition filed by him-S. 53 
(-), Representation of the -People Act, 1951 held in- 
applicable - Petitioner’s claim held, untenable on 
ground that he did not come within S. 101, Renre- 
sentat'on of the People Act, 1951. See Representation 
of the People Act (1951), S. 149. (’64) 68 Cal W N270. 

-—Arts, 226, 225, 227 and 329 (b) — Proceedings dis- 
puting validity of election— Jurisdiction of High Court 

Representation of the People A t (1951) £0 qi 

and 100. See Ibid, Art. 329%). AIR SqIM !' 

^ rt ' 226_The . re L is nothing in Art. 220 or in anr 

. rv, 0V f S '? Q ° f the Constitution to show that the 
High Court has power expressly conferred on it to 
decide doubts aDd disputes concerning elections Sea 
Kepresentat.on ol People Act (1951), S 170. AIR 105* 
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—-Art. 226— Election — Procedure for election not 
.aid down bv statute — Court can examine w tether 

i » i *ti i is proper — Acquiescence cannot 
validate illegal procedure. 

When procedure for a particular important pur- 
pose .ike an election is not found in the provisions of 
the statute, it is I lie Couit which has to see whether 
ihe proc edure adopted was proper and was properly 
followed and whether the elections -reflected the will 
O' the majority of those present .and who voted at the 
elections. I he Lourt, in election matters is jealous 
about in e rights of a citizen in the matter of the exer- 
cise of the right of franchise and to see whether 
proper procedure that would reflect the correct 
wishes of the majority was followed or not. If the 
Court is of the view that the procedure adopted was 
auomalous as it did not properly elicit the view of 
the majority, the Court exercising urisdiction under 
Art. 220 of the Constitution, would, for the protec- 
tion of the right of franchise of a citizen, certainly 
interfere in the matter irrespective of the fact that 
the particular procedure has been adopted by the 
Presiding Officer. It is not for the Court to speculate 
what the result would have been had the proper pro- 
cedure been foUo wed. 61 Bom L R 1326. Rel. on.; AIR 
19o4 Mad 503; AIR 1956 Nag 278 and AIR 1954 S C 
21/, Dist. (19G2) 3 Cuj L R 682. 

*— Arts. 226, 227 Powers of High Court — Election 
disputes — Interference, 

J nt ® n ^ on Legislature in enacting S. 19 

(1) the territorial Councils Act was that the order 
ot the District judge on an election petition should 
be hnal and it would be defeating that intention if an 

0r . r ° . the , ?. is ! ri , ct 1 ljd K e on sucl1 a petition is 
interfere! w ith lightly. In the exercise of (he jurisdic- 
tion under Arts. 220 and 227 of the Constitution of 

India, a Court should not assume to itself appellate 

??n er ,nn hling of an appeal lias been barred: 

AfR I960 hC 137, Ref. AIR 1961 Him Pra 2 (7) 
(Pt G) (Pr 19). 

pTf!' 2 m 6 ^T" V ~ Representation of the 

eople Act x l9ol), S. iOo — Order of Election Tribu- 
nal is final and conclusive— High Court has no juris- 
*even under Arts. 226 and 227- C. P. Code 
(1905), S. 9. AIR 1955 N U C (Madh-B) 2378 (DR). 

—Art. 226 Order of Election Tribunal adopted 
and notified by Election Commission— Writ Petition 
againsf ! ribunal s order — Maintainability. See I!°. 

f^ S r en x T at, °^ oftho Pe V e Act (1951), S. 105. AIR 
!9o5 NUC (Madb-B) 2 37$ (OB). 

~ Arts. .226, 227 and 329 (b) — Jurisdiction of High 
Court to interfere with decision of Election Tribu* 
nal - (Representation of tae People Act (1951). 

o# IOo), 

Article u-9 (b) of the Constitution excludes the 
jurisdiction of the Courts with regard to matters 
forming a part of 'the whole procedure whereby a 
candidate is returned to the legislature. But it does 
not take away the jurisdiction of the High Court in 
regard to proceedings before the Election Tribunal 
set up under the Representation of the People Act 

The effect of Art. 329 (b) is that so far as calling in 

question ary election is concerned, it can be done 
only “by an election petition” bv presenting to “such 
authority” and “in the manner” prescribed by a law 
of the appropriate Legislature. AIR 1952 S C 64 and 
AIR 1952 Madh Bha 97, Bef. to. 

Section 105, Representation of the People Act 
which gives finality to every order of the Tribunal 
cannot be taken as preventing the High Court from 
setting aside a decision of the tribunal given without 
or in excess of its jurisdiction. (1951) All F R 
L R 5 A C 47 and 67 I A 222, Ref. to. I L R (1954) 


(1950), Arts. 226 & 32, Note 44 (b) 

(PreMDBV R 1953 Madh Bha 197 (l99 ’ 200) |Pt a; 

c “Arts. 226 and 227— High Court when can inter, 
tere with decision of election tribunal. 

Though it is not open to the High Court to exercise 
its powers under Art 228 or 227 so as to interfere 
l j 1 ^ a Vision °£ the election tribunal merely upon 
he ground that the decision is erroneous either in 
respect of facts or in point of law, it has the power to 
examine and correct any decision of the tribunal on 
ttie ground of jurisdiction, fraud or violation of the 
pnnciples natural justice. ILR (1954) Madh Bha 
AIR 19o3 Madh Bha 197 (200) (Pt B) k Pr S) (DB). 

- Arts. 226, 2 2< Writ petition — Powers of High 
our. Not an appellate Court — Finding of fact, 
cannot be disturbed - Election challenged on the 
gr< ?u I <?! disqualification under S. 14 (1) (i) read 
with 8. 94 of M. B. Municipalities Act (1 of 1954)— 
f inding arrived at by the Elecdon Tribunal - Inter-' 
ference with. 1963 Jab LJ 795. 

~T i } nSt (b) — Jurisdiction of High Court to 

interfere with elections. See Ibid, Art. 329 (b). A I B 
19o7 Madh Pra 142. 

-Art. 226— Election — Jurisdiction of High Court 

in«l n ^ r . ere with elec tions. See ibid, Ait. 329 (b). 
195/ Cri L J 853 : AIR 1957 Madh Pra 93 (DB). 

7-Art. 226 and 329 (b) — Application for issue of 
wntot certiorari for quashing proceedings of Elec. 
t[° n Tribunal Maintainability — Representation of 
the People Act (1951), Ss. 74, 9S and 105-AIR 195S 
Nag 3 o t , Dissented from. 

An application ior the issue of a writ under Arti- 
cle 220 for quashing the proceedings of an Election- 
1 ribunal which had declared the election to be void 
and set aside the election of the petitioner, is main- 
tainable and is not barred either under Art. 329 (b) of 

tt -' Constitution or S. 105, Representation of the 
People Act. 

The words 'notwithstanding anything in this Con- 
stitution in Art. 329 (b) make it quite clear that they 

can apply only to the limited purpose of calling in 

question the election to either House of Parliament or 
to me House of the State Legislature, [t can have no 
application to or bearing on the proceedings after the 
completion of the election. Section 74, Representa- 
tion of the People Act makes it clear that an election 
L completed before the Election Tribunal is set up. 
it does not continue until an Election Tribunal pro- 
nounces its order under S. 98 of the .Representatio* 
of the People Act. Article 329 (b) does not specifi- 
cally or e.xpressely refer to the proceedings of the 
Election 1 ribunal which, come into being only after 
the completion of t Ii 3 elections. The powers conferred 
on Courts by Art. 226 are very extensive; there is no 
proviso^ to limit its jurisdiction such as the proviso to 
Art. 227 which excludes the superintendence of the 
High Courts over tribunals relating to Armed Forces 
AIR 1952 S C 64, Rel. on ; AIR 1953 Nag 357, Dis- 
cussed and dissented from. 

The is^ue of a writ as prayed for by the petitioner 
may and will result in certain consequences just as 
an adjudication of a successful candidate in an elec- 
tion as an insolvent may and will produce the snare 
or similar consequences. It does not however follow 
that because of the effect on the result of the election 47 
the petition for the issue of a writ or the adjudication 
of the successful candidate as an insolvent can strictly 
be said to be petition which calls in question an 
election to a Legislature. , 

The contention that the Election Tribunal na^ 

become fundus officio and that as such it cannot oe 

made a party, even if accepted, dees not in any vvay 
affect the effectiveness of a writ that may be issue ^5^ 
quash the proceedings of the Election Tribunal. 1 
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records of the proceedings of the Election Tribunal 
are lodged before the District Judge of the Division 
in which the election has taken place and are at 
present before the High Court. There does not appear 
to be any spscific provision in the Representation of 
the People Act to support the view that the Election 
Tribunal becomes functus officio after the pronounce- 
ment of the order. AIR 1953 S C 210, Distinguished 
and AIR 1953 Mys 59, Rel. on 34 Mys LJ 80 i I L R 
(1954) Mys 33 : AIR 1954 Mys 111 (112, 113) (Pt A) 
(Prs 6, 7, 8, 10. 11) (DB). 

— — Art. 226 — Article 329 (b) does not exclude peti- 
tion under Art. 220— NVrit can issue to quash pro- 
ceedings of Election Tribunal. See Ibid, Art. 329 (bj. 
AIR 1954 Mys 102 (DB). 

• — Arts. 226, 227 and 329— Writ against decision 
of Election Tribunal— Decision of Election Tribunal 
when writ be quashed fully discussed (Representa- 
tion of the People Act (1951), Ss. 80, 100) -(Represen- 
tation of the People (Conduct of Elections and Elec- 
tion Petitions) Rules (1951), R. 47 (1) (c). AIR 1951 
Nag 58 (FB), Dissented from. Hari Vishnu v. Ahmad 
Syed, ILR (1954) Nag 209 : AIR 1954 Nag 166 (171 
to 189) (Pt A) (Prs 16 to 20, 28. 46 to 58, 73, 95, 102, 
110 to 115) (FB). 

Art. 226 — Order of Election Tribunal — Jurisdic- 
tion of High Court to issue writ. See Ibid, Alt. 329 
(b). AIR 1953 Nag 357 (DB). 

— Art. 226 — Petition under — Questions to be 
considered. 

In a petition under Arf. 226 challenging the juris- 
diction ot an Election Tribunal to deal with certain 
election petition pending before it, the High Court 
cannot go into a question which is raised in the elec- 
tion petition. ILR (1953) Nag 863 : 1953 Nag L J 
376 i AIR 1953 Nag 237 (238) (Pt A) (Pr 3) (DB). 

Art. 226 — Jurisdiction of Ori>sa High Court — 

Writ bv, even if could be issued, in spite of liar under 
Art. 329, cannot be issued against Election Commis- 
sion because the Election Commission cannot be 
regarded as functioning within territorial limits of 
High Court. ILR (1953) Cut 659 i AIR 1954 Orissa 
87 (92) (Pt F) (Pr 18) (DB). 

Art. 226 — Power of superintendence of High 

Court over Election Tribunal. See Ibid, A r t- 329. 
AIR 1954 Pepsu 118 (DB); 

• Art. 226— Representation of the People Act 

(1951), S. 116-A— Order setting aside election— Stay 
of — No general rule can be laid down — Each case 
to be decided on its own facts — General principles 
as to stay orders in election cases— Election. 

No general rule can be laid down in what cases the 
stay ot an order setting aside an election should be 
granted and in what cases it should be refused. In 
each case, the question will have to be examined with 
reference to the facts of that case. However, there 
are certain general principles which the Court should 
keep in view while determining, in each particular 
case, the question of stay. Further, for the purpose 
of stay, it hardly matters whether the matter has 
come to the High Court in its appellate jurisdiction 
or in its extraordinary jurisdiction under Art. 226 of 
the Constitution. The general principles are: (1) That 
stay should not be granted as a matter of course, 

(2) that the right to get elected being merely a legal 
right, it is not a right to or in property: which is pro- 
tected by Art. 19 ot the Constitution. Therefore, the 
consideration that status quo should not be disturbed 
during appeal or in proceedings under Art. 220 of the 
Constitution should not form the basis for the pur- 
pose of determining the question of stay. liar Govind 
v. Paloo Ram, 66 Pun L R 329 : 1905 Cur L J 17 , 

I L R (1965) 1 Punj 409 : A I R 1905 Punj 22 (23, 

24) (Prs 4, 6. 7) (FB). 


Art. 226 — Election Petition dismissed under 

5. 90 (3)— Representation of the People Act, 1951 — 

W rit petition challenging order. See Representation 

of the People Act (1951), S, 1L6-A. AI.R 1959 Raj 114 
(DB). 

"Arts. 22 G and 329 (b) — Petition under Art. 220 

against decision of Election Tribunal can be enter- 
tained, 

The power to issue a writ of certiorari can only be 
taken away by express negative words. The provisions 
°| Art. 329 will override the provisions of other parts 
ot the Constitution in matters about which Art 329(b) 
provides. Under Art. 329 (b) no election to either 
House of Parliament or to either House of a legisla- 
iire of a State shall be called in question except by 
an election petition presented to such authority and 
in iuch manner as may be provided for by or under 
any law made by the appropriate legislatuie. A writ- 
under Art. 220 with respect to the decision of the 
tnbuual appointed to try an election petition is not 
covered by the words of Art. 329(b). The election 
must be deemed to be over with ihe declaration of 

the result by the Returning Officer as it is difficult to 

conceive that an election can be called in question by 
an election petition before it is over. What the Elee- 
ti jn 1 nbiiual does in deciding the election petition is 
all alter the election, and if the decision of the Elec 
tion Tribunal is challenged under Art. 220 as beyond" 
its jurisdiction or in excess of it, it cannot be said that 
he election is being called in question What is really 
being called in question is the decision of the Tribu 
nal. 1954 Raj L W 192 : ILR (1953) 3 Raj S91 • UR 
1954 Raj 145 (148) (Pt A) (Pr 7) (DB). 

— -Arts. 226, 22/ and 329 (b)— Decisions of election, 
tribunal - (Representation of the People Act (1951) 

S. 10o). A I R 1953 Yin Pra 51 (52 55) (Pt A' 
(Prs 3, 12). ' J Ut A/ 
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Art. 226 Election Candidates nomination 
paper rejected -Right to vote -Petition to establish 
risht Maintainability— lailure to appeal against 
rejection —Effect. 

Where the nomination paper of a candidate i*. 
rejected, whatever might have been the reason for 
rejection in this case it was rejected on ground that 
he was not a voter, the decision only affects his right 
to stand as a candidate at the election and not his 
right to vote. lie can therefore maintain a petition 

under Art. 220 in order to establish his right to vote 

and in that case his failure to appeal against the 
rejection of his nomination paper cannot be taken 
notice of. AIR 19o0 Ajmer 71 (72) (Pt B) (Pr 4/. 

~~ *j ,s ‘ 2 ~ ( > aD <? 329 (b) Election— Acceptance or 
rejection of nomination paper —Proper remedy is to 

file election petition - Aggrieved party cannot in- 

voke jurisdiction of High Court under Art. 226. 

In view ol Art. 329 ot the Constilution,’ the High 
Courts in India should not in exercise of their powers 

nnder Art. 226 of the Constitution interfere wfth 
elections which term includes the rejection or accep- 
tance of a nomination paper. If, therefore, the petitio- 
ner wants to question the correctness of the decision 

mnlr 0 ) . etu . nnn £ °® c ?r rejecting his nomination 
paper his only remedy lies in an election petition. He 

sms x ,u c r ssr<,. ol A% sit s %" e « 

^'"cS/oS 520 " d 1955 “li ™ 

The ground on which the order rejecting the nomi- 
nation paper is challenged is not material. 8 Whatever 

^ mil he ^ OUnd0f cha J le , n S e ‘he challenge must 
be made in the way provided by the statute, i e in 

(Prs 7 8°" Pellti0 “- AIR ,9,i3 AI1 3(; 3 (365) (Pt LV 
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-Arts. 226 & 324 & 327 & 328 cc 329 — Order re- 

jeering nomination paper of a candidate— Jurisdiction 
High Court to entertain petiiion under Ait 226 — 
Election. meaning of — Representation of the 
People Act (1951), Ss 36 & 80. 

1 he High Court has no jurisdiction to entertain 
i petition under Art. 220 of the Constitution of India 
against an order of the Reluming Olficer accepting 
or rejecting the nomination paper of a candidate 

under S. 36 of the Representation of the People Act 
1951. 

The general power to issue high prerogative writs 
conferred by Art. 226 of the Constitution can be con- 
trolled aud limitations on its exercise cjii he i^po^ed 

by a subsequent appropriate provision in the Consti- 
tution in that behalf. 

Reading Arts. 329 and 324 together, it would seem 
reasonably clear that the expression "election" used 
in Cl. (b) of Art. 329 is intended to cover comprehen- 
sively tne diverse steps involved in the process of 
selecting a representative from the issue of a notifica- 
tion calling uoon all the constituencies (in a general 
election) or particular const Ruencies (in h\ e-e)e'ctions) 
to tlect their representatives upto the declaration of 
results. 

4 he use of the words "with respect io all matters 
relating to, or in connection with" in Arts. >27 and 
3*8 of the Constitution does not indicate that the 
words election” does not cover everv pirt of the 
process of the selection of representatives, A refer- 
ence to the various provisions of the Representation 
o. the I eople Act (43 of 1051) will show the wide 
range that has to be covered before election can actu- 
ally take place. ft was to enable Parliament and the 
State Legislatures to legislate with regard to all these 
matters that such a wide phraseology has been used 
:n Arts. 327 and 328. 


Art. 329(b) is co-related to Art. 324. The same 
word 'election' is used and. apart from the prepira- 
H, 0 ! 1 0l electoral rolls and the appointment of Election 
I ribunals, it is only the "conduct, of all elections" 
and not o’ all matters relating to or in connection 
with elections) that is vested in the Election Commis. 
mon. Art. 3-9 (b) only forbids that to be challenged, 

except by an election petition to be disposed of by 

Election Tribunals appointed by the Election Com 
mission, the conduct of which has bv Art. 324 been 
vested in the Election Tribunal. 

It is therefore clear that the disputes relating to 
elections based upon antecedent happenings are as 
much included in the prohibition »s the h ippenings 
on the polling day of which many of them may be 
(he proximate cause. Hence the bar imposed by 
‘-d.^b; of Art. 329 covers the entire field ot election 
and includes the steps through which the final stage 
of polling is reached. 1952 All L J 270 « AIR 7952 
All 511 (513, 514) (Prs 8, 9, 10, 11, 12. 13, 15) (DB). 


~Arts. 226, 329 b) — Improper acceptance of nomi. 
ation —Remedy against — Writ petition— Not roain- 


natio 
tainablc. 


The rejection of a Domination and the acceptance 
of a nomination stand on the same footing and there 
is ro difference in principle between the two cases. 
If the rejection of a nomination cannot be the subject- 
matter of a writ petition under Art. 220 the accep- 
tance of a nomination cannot also he the subje t 
matter of a vviit petition under Art. 226. Having regard 
to tho fact that the process of nomination is a part of 
the election, Art. 329 (b) of the Constitution provides 
a complete bar to Court enteitaining a wri, petition 
under Art. 220. Art. 329 (b) has provided his bar for a 
very good reason, that in a country with democratic 
Constitution in which the Legislatures have to play a 
very important role, it will lead to serious consequen- 
ces if the elections are unduly protracted or obstruc- 


ted. A f R 1952 S C 04, Rel. on. (1955) Andhra W 8 
193 : AIR 1955 Andhra 177 (178) (Prs 7,8). 

-Art. 226— Jurisdiction of High Court — Election 

—Wrongful rejection of nomination paper of cindi- 

date by Returning Officer— Application for writ of 
mandamus — Maintainability. See Ibid, Art. 329 (b) 
AIR 1952 Bom 277 (DB). 


• Arts. 226, 329 (b) — Rejection of nomination 
paper High Court has no jurisdiction to interfere 
under Art. 226 - Word "election" in Art. 329 (b) 
means (he whole procedure of election, including 
filing of nomination paper — (Representation of 
People Act (1951), Ss. 105, 100 (1) (c) ). 

W here a statute creates a right and provides for 
tne constitution of a special tribunal for determining 
questions as to that light and the special tribunal 
functions than ercep': so far as otherwise expressly 
provided or necessarily implied, that tribunal’s 
jurisdiction to determine those questions is exclusive. 
(1859) 7 W R 404, Rel. on. 

The right (?f being nominated to stand as a can- 
didate for election to the Parliament or to the State 
Legislatures is a right conferred by the Constitution, 
and subject to its provisions. The Constitution, 
vvhich creates this right, itself contains provisions for 
the setting up of a tribunal in Part 15 of the Ccn- 
stituti >n, for trying cases for the infringement of the 
right and for the exclusion of the High Court's 
jurisdiction to deal under Art. 229 with such an 
infringement. 

Article .329 (b) of the Constitution prohibits an 
election being called in question except by an elec- 
tion petition presented to such authority and in such 
manoer as may be provided for by or under any law 
nude by the a expropriate legislature. The law con- 
templated by the clause is clearly the Representation 
oi the People Act, 195L enacted by the Parliament 
in the exercise of the power conferred under Art. 327. 
Part Vf of this Act pre>cribes the procedure for 
1 he presentation of a petition challenging any elec- 
tion, for the constitution of a tribunal to try the 
petition and the procedure to be followed bythe 
tribunal in the trial, and specifies the grounds on 
which the tribunal may declare the election to be 

wholly void, or declare the election of the returned 

can !i file to be void. A remedy is provided to a 
person whose nomination paper has been improperly 
re/ectei. to have the election declared void by the 
special tribunal on the ground of the improper rejec- 
tion of the nomination. The scheme of the Act is 
to set up a Special Tribunal for the trial of election 
disputes, confer a special jurisdiction upon that 
I ribunai and oust the jurisdiction of ordinary Civil 
Courts. It is quite true that Ss. 105 and 170 of the 
Representation of the People Act, 19U, or any other 
provisions of that Act cannc t by themselves in any way 
aTect (he jurisdiction of the High Court^to issue 
writ? under Art. 220 of the Constitution. But the 
jurisdiction of the High Court to enquire under 
\rl. 220 into the validity of any election is , 
a /av not bv the Represrntation of the People Ac 
but by Art. 329 itself. Article 329 means that not- 
withstanding anything contained in Arts. 22o, • 

227 and 228 and other Articles of (he Constitution, 
no election shall be called in question by invoking 
the powers of the High Cojrt under those Articles. 

The word '‘ 0160 : 101 )" in \it. 329 (b) is not restrict, 
ed to the result of ac election or to die actual COUI f ' 
ing of votes. The meaning of (he term m us » 
determined on a consideration of the whole pr 
dure whereby a person is elected to the Parha 
or to a S ate Legislature in accordance with tno P 
visions of the Representation of the People Ac » ' 

The election commences when a nomination p if- 
of the person seeking election is presented to 
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turning Officer and ends when the Returning Officer 
declares the result of the election. The act of the 
Returning Officer, therefore, in refusing to receive a 
nomination paper, or in accepting or rejecting a 
.nomination paper, after scrutiny is clearly a matter 
which forms a part of the election. 

The question, in such a case, is not whether the 
Returning Officer has failed to exercise the jurisdic- 
tion vested in him by law or has erroneously exer- 
cised that jurisdiction. It is whether the High Court 
has the authority under Art. 226 to correct any action 
or decision of an erring Returning Officer <vho fails 
vO carry out his statutory obligations, however, arbi- 
trary and despotic the order or decision may be. As 
the Representation of the People Act, 1951, prescribes a 
procedure for the presentation of election petitions 
on the ground of improper rejection of nomination 
papers and their trial by a tribunal constituted 
thereunder, Art. 529 (b) completely shuts out the 
petitioners from challenging before the High Court 
">y way of a petition under Art. 226, the orders of the 
Returning Officers rejecting the nomination papers. 

Had it not been fer the o >ening words of Art. 529 
(b) excluding the jurisdiction of the High Court, the 
High Court could not have hesitated in exercising 
their power. 1 under Art. 220, against the improper re- 
jection of nomination papers and in giving the aopio- 
priate relief, on the ground that the petitioner had 
his remedy under the Representation of the People Act, 
1951. It is no consolation and remedy to a person 
whose nominatio i piper has been improperly reject- 
ed to tell him that be must let the election go on 
and then have it set aside by an election petition 
and have a fresh election ordered, ft is obvious that 
such a post.election remedy would be wholly inade- 
quate io seeking the remedy under the Representa- 
tion of the People Act The person would necessuily 
be put to trouble and expense and ii he succeeds he 
would be required to meet the prospect of a fresh 
election under altogether different conditions and 
with an array of fresh candidates. 

Quaere. — Whether a decision of the election tri- 
bunal or any proceedings of the tribunal can be 
challenged before the High Court by way of a peti- 
tion under Mr. 226 or 227. Shankar flao v. State, 
A I R 1952 Madh B 97 (100, 101, 102, 103) (Prs 25, 
27,29, 31, 33) (FB). 

Arts. 226 and 329 (b) —Election disputes— (Elec- 


tion — Representation of People Act (1950), Ss. SO 
and 100). 

ft is not open to the High Court to exercise powers 
under Art. 220 in a matter of rejection of a nomina- 
tion paper by the Returning Officer. AIR 1952 S C 
04 and MR 1954 S C 520 and A r R 1952 Bom 277, 
Foil. A I R 1955 S C 233; A f.R 1954 S C 202; AIR 

1956 Bom 530; rLR(1953) Nag 245; I L R ( 1955) V ag 
-379. A I R 1957 Ilyd 27; A I R 1957 Mad 60, Disting. 
The contention that the petitioner would have no 
remedy after the election is unsustainable in view of 
S. 80 read with S. 100 (c) of the Representation of the 
People Act, 1951. 1957 MPC 254: ILR (1957) Madh 
Pra 322. 1957 Jab L ] 529: 195* M P L J 284 j A I R 

1957 Madh Pra 122 (125) (Prs 13. 17, 18) (DB). 

Art. 226— Election proceedings — Issue of writ — 

Improper rejection of nomination Election — 

Representation of the People Act (1951), S. 100(1). 
AIR 1958 Mad 19S (DB). 

Ait. 226 — Writ petition praying to quash the 


order of the Election Tribunal (District Munsifl) _ 
Election Officer rejecting nomination of respondent 
on the ground of his non residence in the village 
for the speciHed period — Election Tiibunal setting 
aside the decision of Election Officer on the ground 
that respondent ordinarily resid d in the villu^e — 
Bnt not deciding question of nomination of respon- 


dent invalid on the ground that proposer was not 
elector of the constituency — Writ petitions 
allowed — Order of Tribunal set aside and election 
petition returned to tribunal for being disposed of 
afresh. 

The Election Officer rejected the nomination of the 
respondent on the ground that he did not reside in 
the village for a period of 180 days during the year 
of the election. The Tribunal allowed the election 
petition on the ground that it was enough if the 
respondent ordinarily resided in the village and it 
was not incumbent for a candidate to reside in the 
village during any specified period. But the tribunal 
did not recori a finding whether the nomination of 
the respondent was invalid, since the person who 
proposed him was not an (lector of the constituency 
for which respondent was a candidate. It was the 
clear duty of the tribunal before whom this conten- 
tion was raised to decide this question. Since it did 
not do so, the order of the tribunal was set aside and 
tho election petitions presented by the respondent 
were remitted to the Tribunal for being disposed of 
afresh. 19G3 Mys L J (Supp) 230 (DB). 

—Arts. 226, J}29 (b) -•Election— Meaning of— Re- 
jection ot nomination paper — Jurisdiction of High 
Court to issue wrRs — Representation of the People 

Act (1951), Ss. 100, 105. 

The Constituent Assembly must be deemed to have 
used the term “election" in Art. 329 (b) in its com- 
prehensive sense, embracing the whole procedure 
whereby an elected member is returned The Return- 
ing Officer commences his election activities as soon 
as any person is nominated as a candidate for elec- 
tion and the nomination paper is delivered to him 
in the prescribed manner. He holds scrutiny to 
determine the validity or otherwise of the nomina- 
tions; and when he rejects or aco pts a nomination 
paper he takes a definite step towar Is the election of 
the candidate concerned and it caunot be said that 
such a step does not constitute election. The provi- 
sion of Art. 329 (b) i; mandatory. The petitioner 
whose nomination paper has been rejected has a 
remedy by an election petition which be may file, if 
he so chooses, in accordance with the rules prescrib- 
ed in that behalf. He is, therefore, not entitled to 
seek a remedv by means o! a writ for the pjrpose of 
doing that for which there is a remedy only by an 
election petition under the provisions of tho Act of 
19ol. The High C>urt lias no power under Art 220 
to issue a writ particularly in view of the fact that 
the same matter may be dealt wit h by an Election 
Tnouna! whose order under S. 105 of the Act shall 
b ? “, nal - . Even if it be assumed that the jurisdiction 
or the High Court has not been abridged by Art. 3°9 
it is not a case in which the High Court should issue 
a mandamus, or any other writ, in exercise of its 
power under Art. 22d o» tho Constitution, firstlv 
because there is a possibil ty of a conflict of decision's 
betwfen the Election Tribunal and the High Court, 

? seconc ! 1 .V because there is another remedy open 
,,„u® P et ’l*oner, Case law discussed. 31 Pat 14S . 

(DB) 953 Pat 47 <49 ' ! °' (Pt (PrS S ' l0 ’ U - l4 ' .15) 

— — Art. 226-Other remedy - Election proceedings 

Exercise of writ jure diet, on - Ertor of law £ 
rejecting nomination paper and inordinate delay in 
supplying copies of rejection order — Remedybv 
,"“ y . of . e , lec . t ‘°“ petition not availed of but Appel 
lato Authority fnund to .-up tort rejection of nombra- 
turn paper m written statement filed before Court- 
ftespoudem nor raising objection based on existence 
of other remedy preliminary hearing *E„wo* 
Uw on face of record and absen -e of equally speed ' 
and efficacious remedy entitles High CoJrt to 

Sambband m ~ Punjab* PanchayU 

bamitis and /ilia Purishads Act (3 of 1961), S. 121(3). 
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Held, on facts that the determination of the clear- 
cut question of law raised would he enough in this 
case to entitle the petitioner to the relief claimed. 
The grave error of law was apparent oa the face of 
the record ana no further enquiry into facts was 
necessary for redressing the petitioner's grievance. 
The circumstances of the case more than amply justi- 
fied sustenance of the petitioner’s claim to interfer- 
ence by High Court in its judicial discretion; as delay 
by reporting to election petition was likelv to be in- 
ordinate as the appellate authority was busy officer 
and the case might not have gotfihe priority it de- 
served. Section 121(3) of the Act could not detain 
the t ourt because that provision however ellective 
in excluding other proceedings could net alle:t High 
Court’s jurisdiction under Art. 226, though of course, 
existence or remedy under S. 12 L (3) deserved due 
notice in the exercise of discretion under Art 220. 
(’04) GO Pun L R 1183. 

Art. 22G Punjab Panchayat Sa r mtis and Zilla 
Parish ads Act (3 of 1901), S. 12 L' read with S. 115 (2) 
(t ) — \ aJ iclity — Section not unconstitutional— ‘Failure 
°[ justice’ —Expression. not vague or uncertain in view 
of R. 3- Punjab Panchayat Samitis and Zilla Pari- 
shads (Election Petition' Rule-* ( 1961) - It provides 
clear guidance in deciding election disputes under 
‘he Act S. 121 (2) ,a, is not void for uncertainty, 
vagueness or conierment of unguided or uncanalised 
power. See Panchayats — Punjab Panchayat Samitis 
and Zilla Parishads Act (3 of 1961), S. 121. (’G2) G4 
Pun LR 1110. 


Arts. 22G, 227 — Interference with decision of 


Election Tribunal — Representation of the People 
Act (1951). Ss. 33, 40]. 

Election Tribunal held that a candidate cannot ap- 
point more than one election agent and whatever 
may be the number of the nomination papers one and 
the same person h is to be appointed as an election 
agent in all of them. The Tribunal fuither held that 
the appointment of more than one election agent does 
not invalidate all the nomination papers. In the 
Tribunal’s opinion the fir.-*t nomination paper filed by 
the candidate in each case was in order, it being filed 
in the prescribed form, and that the second nomina- 
tion paper in which a different election agent had 
been declared was invalid. 

Held, that no writ could be issue! under Art. 226 
against the decision of the Tribunal, nor could it be 
interfered with under Art. 227. (Case law discuss- 
ed.) 6 San L R 258 : AIR 1954 Sau 1 (5, G) (Pt B) 
(Prs 10, 15, 16, 18) (DB). 

Art. 226 Order of Returning Otficer rejecting 
nomination paper of candidate— No pe'ition lies — 
See Representaiion of the People Act (43 of 1951) 

S. 2 (d). AIR 1952 Trav.Co I (DB). 

44 (d). Municipal election. 

Art. 226— Elections disputes. 

If the State or the public officers concerned seek to 
hold an election contrary to the law, a voter has a 
right to come to the High Court for the issue of a 
writ in order to stop the same. AIR 1955 Cal 83, 
Rel. on. Hence where in the petition under Art. 220 
the question is whether the whole election is void 
because the election otficer took action to call upon 
the voters to elect members even before the Munici- 
pal Committee had been validly constituted and 
whether the elections are held in an illegal manner 
inasmuch as no separate rolls of Municipal voters had 
been prepared, these questions go to the very root of 
the matter and it is essential that the petition he 
heard on merits. A I R 1956 Ajmer 25 (2S) (Pt F) 
(Prs 11, 13). ' 


Art. 226 -Election Tribunal;— Powers of— Inter, 
fercnce by Iliph Court". See U. P. Municipalities \cc 
(2 of 1910), S. 25. AIR 1937 All 729 (DB). 

Art. 22G — Interference under — Order without 

jurisdiction. See U. P. Municipalities Act (2 of 1910!.. 
S. 40 (3). (1957) All L J 166. 

® Art. -26 — Election case — Municipalities — 
U. P. Town Areas Act (2 of 1914), S. S-A - Chair 
man of Town Area Committee forwarding his re- 
signation resignation withdrawn before its accep- 
tance — Resignation still accepted and election 
ordered Election held — W rit petition challenging 
order and election — Maintainability. 

^ !r' e e ^ ec ^ on was beld on a casual vacancy sup- 
posed to have been created by the acceptance of re- 
signation of the former Chairman of a Town Area 
Committee. The Chairman had, however, before his 
resignation was accepted by the District Magis- 
trate. withdrawn it. Writ petition was filed by the 
Chairman, questioning the order of the District 
Magistrate to hold the bye-electioD. 

Held, that as upon the validity of the acceptance 
et resignation depended the validity of the order to 
hold the bye election aod the bve-election itself, the 
petition was maintainable. Bahori Lai Paliwal v. 
District Magistrate Bulandshahr, 1956 All L J 421 i 
1956 AH W R (II C) 423: ILR ( 195G) 2 All 593 : 

1^1956 All 511 (512, 514, 516) (Pt A) (Prs 1, 27, 
32) (FB). 

A Art. 226 -^Certiorari— Election petition— Objec- 
tion to its maintainability disallowed — Order affects 
rights of elected candidate. 

H the party filing an election petition has been able 
to establish that toe petition was properly filed any 
decision oi the objection raised by the successful 
candidate that the petition is not maintainable is 
a decision which affects the riglP of the sue. 
cess fill candidate and consequently it is a decision 

w hich can be the subject-matter of a direction in the 

nature of a writ of certiorari by the High Court. 
AIR 1956 All S9 (92) (Pt B) (pr 8). 

—Art. 226— Powers under -Nature and scope of— 

Election i ribunal — Decision in exercise of jurisdic- 
tion— No error apparent on face of record— No inter- 
ference — (Municipalities— U. P. Municipal Act (2 of- 
1916), S. 25 (2) (b) — (Municipalities — U. P. Munici- 
palities (Conduct of Election of Member*) Order 
(1953) B. 22 (4) (5)). AIR 1955 N UC (All) 3548. 

— — 5rt. 226 — Election Petition (President of Muni- 
cipal Board) Rules (1949), R. 4 — Election petition 
addressed to Election Triounal —Technical defect— 
Exercise of writ jurisdiction. See Municipalities — 
l. P. Municipalities Act (2 of 1916), S. 43-B. AIR 
1955 NUC (All) 2035. 

Art. 226 — U. P. Panchavat Raj Act (1947 ;, S. 50 
— Resignation of Sarpinch — Fresh election of mem- 
ber and new sarpanch — Removal of latter on appli- 
cation by former after 2 yeirs without hearing latter 
is illegal — Order directing opposite party not to 
remove him pissed. AIR 1955 NUC (All) 1731. 

Art. 226 — Rejection of nomination paper Re- 
medy under Art. 226 of Constitution. See Munici- 
palities — U. P. Town Areas Act (2 of 1914) (a c 
amended by IT. P. Act 5 of 1953), S. 0-1 (2). AIR 
1954 All 234 (DB). 

Art. 226— Election dispute —Municipal elections 

— Objection that all persons qualified to vote were 
not entered iu the electoral roll — Provision in tne 
Municipal Act for settlement of such objections 
High Court cannot enquire — Remedy hy person 
aggrieved is under the Act — Hyderabad D is t r i ct 
Municipalities Act (IS of 1956), Ss. 10, IT 
and 13. 
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The Election Tribunal or the High Court in writ 
petitions have no jurisdiction to enquire whether all 
persons qualified to vote were entered in the rolls. 
Under tne Hyderabad District Municipalities Act 
the jurisdiction to prepare the electoral rolls is 
vested in certain authorities under the Act 3nd the 
Rules and the provisions of that Act and the Rules 
give finality to the decision of these authorities. It 
would be, therefore, futile to challenge the validity 
of the election in a writ petition on the ground that 
some persons qualified to voto were not included in 
the electoral rolls. AIR 1958 Andh Pra 458 and 
1958 Andh L T 674; Rel. on; AIR 1957 S C 304 and 
AIR 1958 Pat 149, Explained and Dist. ILR (1964J 
Andh Pra 995 i AIR 1964 Andh Pra 421 (426,427, 
428, 429) (Pt E) (Prs 11, 14) (DB). 

— — Art. 226 — Election — Redistribution of wards — 
•Grounds far challenging— Issue of writ. See Election 
—Madras District Municipalities Act (5 of 1920), 
S. 43. (1958) 1 Andh W R 4S0 i AIR 1958 Andh 
Era 458 (DB). 

Art. 226— Municipalities— Assam Municipal Act 

(15 of 1957), S. 16 — Election Petition— Order ol the 
District Judge— Power of High Court under Art. 226 
to examine the correctness of — When can be used. 
See Municipalities — Assam Municipal Act (15 of 
1957), S. 16. (1960) 1 Assam L R 139. 

Art. 226 — Order rejecting nomination paper — 

If can be challenged by a writ petition, See Assam 
Local Self* Government Act (25 of 1953), S. 12. AIR 
1955 NUC (Assam) 3633 (DB). 

Arts. 226, 227 — Wrong acceptance of nomina- 
tion piper in an election to Municipal Corporation 
—Writ petition challenging the same — Alternative 
remedy open — No bar to issuance of a writ under 
the article. 

Ordinarily the High Court will not stay an elec- 
tion or pas? any order which will result in the 
election being postponed. Where, however, the 
matter is brought before the High Court sufficiently 
in advance and where the matter can be heard and 
disposed of before the polling is due to take place 
and where there is an error apparent on the face of 
the record, there is no reason why the High Court 
should not correct the error. If a Returning Officer 
accepts a nomination paper which has failed to 
comply with an essential requirement of the election 
rules it would save public time and money, as well 
as expense, inconvenience and hardships to the parties, 
if the Returning Officer's action is corrected before 
the election takes place. In such a case relief cannot 
be refused merely because the petitioner can pursue 
another remedy by filing an election petition, after 
the election is held. 

Though no hard and fast rule can be laid down in 
this matter, each case should be considered on its 
own facts and where without staying or postponing 
the election it is possible to set matters right before 
the election takes place it would be appropriate and 
desirable to do so. AIR 1952 S C 04 and AIR 
1952 Bom 277. Disting. 63 Bom L R 123 : 1963 
Mah L J 351 : ILR (1962) Bom 810 i AIR 1963 Bom 
183 (185, 186) (Pt A) (Prs 3, 5) ,DB). 

Art. 226 -Election disputes — Municipal election 

— Electoral rolls not prepared according to law — 
Elections held — Writ petition — Maintainability- 
Elections). 

It. is the duty of the registering authority in a 
municipality to draw up proper electoral rolls before 
holding a general election. Where it fails to do so, 
a writ can be issued compelling them to do so. 
Where the election has taken place but there has 
been a stay of the publication of the names of the 
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successful candidates, the proper order will be that 
the rule is made absolute ar.d a writ in the nature 
°* certiorari be issued quashing the electoral rolls 
which have been published and a writ in the nature 
of mandamus directing municipal authorities not to 
give effect to the same and also an appropriate writ 
settitg aside the election that has been held on the 
strength of those electoral rolls and also a writ in 
the nature of mandamus directing the authorities 
not to publish the names of the candidates who 
stood for and were elected in the last election on the 
strergth of the defective electoral rolls. 1960 Cal 
L J 73. 

Art. 226 — Scope— "Fresh election", meaning of 

— Incomplete General Election— Supersession — Posi- 
tion of elected members — Election of vacant seats 
only — Legality. See Municipalities — Bengal Munici- 
pal Act (15 of 1932), S. 554. AIR 1955 NUC (Cal) 
2S99 (DB). V 1 

“ — Art. 226— Election disputes— Hyderabad Muni- 
cipal Corporation Act (2 of 1956), Ss. 22 (l) (h), 
42 (10), 79 (2) (c) — Nomination paper rejected — 
Remedy of aggrieved party- Issue ol writ. 

The provisions of S. 42 (10), Hyderabad Municipal 
Corporation Act, leave no room for interpreting 
S. 79 (2) (c) in a rram er as *to confer right to get 
the matter referred to a tribunal of a person whose 
nomination paper has been accepted or rejected. 
Section 42 (10) in express words bars such a remedy.* 
Section 42 (10) though it ousts the jurisdiction of the 
Court cannot pjotect the decision of the Returning 
Officer or the Court of appeal from exercise of the 
extraordinary powers with which the High Court is 
invested under Art. 226 of the Constitution for issue 
ol a writ ILR (1956) Hyd 624 : AIR 1957 Hyd 27 
(23) (Pt A) (Pr 2) (DB). 

Art. 226 — Declaration does not form part of 

nomination paper — Failure to specify symbols out 
of prescribed list in declaration is no ground for 
rejecting nomination paper — Defect in naming 
symbols is not a material defect. See Municipalities 
—M. B. Municipal Election Rules (1954), R. 20(1) 
AIR 1955 NUC (Madk B) 3367 (DB). 

Art. 22G — M. P. Municipalities Act (1961), 

S. 20 and Hr. 15 and 51— Each candidate allotted a 
symbol — Svmbol allotted to a candidate cannot be 
challenged on the ground that it was different from 
the recognised ones — Restriction could be made in 
allotting symbols only to the extent specified in 
R. 15— Election petition not filed to attack an elec- 
tion —Limitation for filing the same expired — High 
Court would not interfere in writ proceedings— 
Rate-payer cannot challenge validity of selection of 
members by elected councillors. 

Held, on facts that R. 15 (1) merely authorised the 
supervising officer to allot a colour or symbol to each 
candidate subject to the restrictions embodied in the 
in the proviso to sub- r. (1). The choice of symbols 
to be made by candidates at an electiou under the 
Act was not restricted to those specified for a Parlia- 
mentary or Assembly election. As regards attack on 
selection of councillors, it was not open to a mere 
rate-payer to challenge the selection of councillors 
under R. 51 when S. 20 of the Act laid down that a 

selection of a councillor could be challenged only 
by a councillor by filing an election petition. Held, 
further that do election petition hiving been filed 
against any of the councillors under S. 20 of the 
Municipalities Act and time for that having been 
expired, their selection had become final. A I R 1954 
S C 210, while saying that the statutory requirements 
of election law must be strictly observed, it had been 
emphasized that the success of a candidate who had 
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won at an election should not he lightly interfered 
with. 1 9f>5 MPLJ (Note*) 127. 

Art 22* — Jurisdiction — Petitioner’s election to 

Municipal Board held invalid — Order assailed as 
being ultra vires Conditions raised arguable under 
R. 136 (6) ol the Rules framed under the M. R. Muni- 
cipalities Act - Staius-quo-ante maintained. A \ R 
1955 Andh 17. Pel on. 1 L R ( « 9G2) Madh Pra 490 : 
1902 M P L j (Notes) MU i 1901 MPLJ 1004 1961 
Jab L 1 122S : 1962 M P C 88 i AIR 1962 Madh Pra 
47 (48) tPr 10) (DR). 

® Arts. 226, 227 — Election dispute — Issue of 

writ— (E»ectu»ns — C 1'. and Berar Local Govern- 
ment Act (oS of 1948), Ss. 22 and 182 (2) (ix).) 

(Per Bhutt C. J and Shrivastava. I , Tare J., contra). 
Where a candidate is elected a Vice Chairman of a 
Janapida Sabha oa rejection of a vote of the rival 
candidate on the ground tha" the hallo" paaer had 
an imprint of the cross which could disclose the 
identity of the v- ter it is open to the aggrieved candi- 
date to tile an election petition underS. 22 of the C.P. 
and Berai Lo al Government Act. Such a case is not 
tit for the exercise of the writ jurisdiction of the 
High Court 

(Tare J., Contra). Writs of quo-warranto and 
mandamus ou*ht to be issued in the instant case. 
Consideration of an alternative remedy would not be 
so material. Hariprasad Kbadak Singh v. State of 
Madhya Pradesh, 1959 M P C 355 » 1959 Jab L J 
414 : ILR (1959) Madh Pra 154 : *9>9 M P L J 669 : 
ATR 1959 Madh Pra 343 (345, 347) (Pt B) (Frs 14, 25) 
(FB). 

Art. 226— Election proceedings— Maintainability 

of writ petition — Art. 329 (b) — Municipalities — 
Madhya Bharat Municipiiti s Act (M. B Act I of 
1974), Ss 14 (1) and 34)— (Elections). 

Tr e term ‘election* embraces the whole process 
and genera) I v speaking the law of election does not 
contemplate two attacks on election proceedings; but 
in the case of Munici >al elections, the Madhya Bharat 
Legisi tore has broken that process, by providing an 
interim pppeal ag inst the rejection of nomination 
paper. Hence High Court can entertain a writ peti- 
tion against an order passfd in .such an appeal AIR 
1952 S C 64 Disting i960 M P L J 1(H0 : 1958 
M P C 44 t 1958 lab L J 15S : A i R 1958 Madh Pra 
181 (182) (Pt C) (Pr II). 

— — Art. 226— Election dispute— Municipal elections 
— Power of Election Commissi >ner to determine by 
lot — Interference. See Madras District Municipalities 
Act (5 of 1920;, S. 303 «2) (b). (1957) l Mad L J 247. 

Art. 226 -Certiorari — Oid~r setting asideelection. 

See Municipal 1 , i s, Madras District Municipalities 
Act (5 of 920 , R. 10 of Election Rules Framed under 
Act — Election Rule. Alb 1953 Mad 969. 

Art. 226— Question ol fact — Interference— Elec- 
tion— ^ Vote challenged on ground that person who 
cast it w*s a minor — ju ige on a consideration of all 
materials coming to com rarv conclusion — Decision 
cannot be challenged in a writ pe ition. See El* ctii ns 
— Bombay District Mu .iei »al Act (3 of 1901). S. 22 
(3). AIR 1958 Mys 184 (DB). 

© Art. 226 — Disquali icaiion of councillor — 

Dispute as to — Who can decide — Dispute if caa be 
raised in writ petition S- j e Municipalities — City of 
Nagpur Corporation Act (2 of 1950), 3. 19 (b). A IP, 
1956 Nag 278 (FB). 

$ Art. 226 — Disqualification of councillor — 

Cc incillor taking pa.t in i lection meeting — Election 
if can be challenged on ground of disqualification. 
See Municipalities— City of Nagpur Corporation Act 
(2 of 1950) 3. 15 (1) AIR 19 .6 Nag 278 (FB). 

Art. 22G- Election matters — Authority commit- 


ting error of law— Subject is not as matter of course 
entitled to writ — Question depends on facts — C. P. 
aud Berar Local Government Act providing remedy 
by election petition — Constitutional remedy is not 
excluded — Illegality pater t — Election yet to take 
place — H is better that to avoid prolongation of 
process the High Court should declare correct posi- 
tion — Bemedv under Act held not a iequ--;<e or ex- 
peditious. AIR 1955 N U C (Nag) 1579 V DB). 

Art. 226 Election proceedings— Fntireelcctions 

challenged as invalid —Application for ‘writ* -Proper 
remedy — (Municipalities— Orisso Municipal Act (23 
of L950), Ss. 18 to 21)— (Electrons). 

Sections 18 to 2 1 deal with the questioning of the 
election of an indivi ual Councillor by an election 
petition. But where the entire elections are challenged 
as invalid and there is no disputed question of fact 
to be ascertained by evidence and the only question 
is the legal^ effect of the admitted non compliance 
with the relevant provisions of (he Orissa Muni- 
cipal Act and the rules framed thereund r in such 
circumstances an application under Art. 226, affords 
a proper remedy. 25 Cut LT 42 » ILR (1959) Cut 189. 

Art. 226— MunicipMi ies - Bihar Municipal Elec- 
tion and Election Pe'ition Rules (1953), R. 7 - 
Pr* paration of Electoral Roll - Hearing objections — 
Time and place of heirirg — (Elections). See Muni- 
cipalities Biha r Municipal Elections and Election 
Petitions Rules (1953), R. 7. AIR 1959 Patna 409. 

Art. 226— Election proceedings — Irregularity in 
holding elections — Defeated candidate cannot chal- 
lenge it — No writ can issue, 'ee Muni ipalities— 
Bihar Municipal Elections .and Election Petitions 
Rules (1953), R. 9. (’58) ILR 37 Pat 688. 

Art. 226 -Election proceedings — M rit Petition 

Art. 329 (b) — Municipal Elections and Election 
Petitions Rules (1953), R. 62 -(Election). 

M here by a writ petition under Art 226 what is 
challenged is not the election of a particular candi. 
date, but the validity of the entire muni i pa I election 
because of the vi Ration of the essential provisions 
of the Binar Election Rules and the Act, the writ 
petition is competent. 1957 B L J R 672 : AIR 1$58 
Pat 149 (' 53) (Pt D) (Pr 14) (DB). 

Art. 226 — Pepsu Judicjture Ordinance (Smt. 

2005), S. 60 - Power given by S. to High Court to 
i>sue direction or orders in the nature * f writs of 
habeas c >rpus etc. for enforcement ol ^ y right giveD 
by any law lor time being in force — Illegal order by 
Deputy* Commissioner Mopping the election sine die 
— High Court can issue w rit for enforcing right under 
Muiiiuipil Act— Power is irres ective of power given 
hv Art. 220. AIR 1951 Pepsu 141 (14 7) tPt C) (Prl4) 
(DB). 

Art. 226— Petitioner's election to Municipality set 

aside on ground that minors votec in election — Pica 
that minors voted for petitioner not raised ip election 
petition — Vet Election Commissioner going into ques- 
lion whether election was materially adected by 
irregularities aud setting aside election — Writ petition 
against order — Respondent s » !aim that fact finding 
was involved and case must he remit' ed Buck to 
Election Commissioner — lLld, no fact finding was 
involved, but question was of excess of jurisdiction 
bv Commissioner. A I R 1965 Punj 362 (365) (Pt , 
(Pr S) .DB). 

Art. 226 — Scope of article - Order bv Govern- 
ment under S 236, Punj.b Municipal Act setting 
aside the election of President - Or.iC' w 
administrative or quasi-jud eial cau t>e q n v 
the High Court. 
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The scope of Art. 226 of the Constitution is com- 
prehensive enough to include challenge to adminis- 
trative act as well, provided of course the necessary 
pre-requisites for interference are made out. The 
Article is not confined to the five categories of writs 
mentioned therein and the High Court can always in 
the interests M justice frame its orders and directions 
to suit the occasion aDd the contingencies of a given 
case. 

Where the State Government passed an order under 
S. 230, Punjab Municipal Act setting aside the pro- 
ceedings of a Municipal Committee in so far as it 
related to the election of the President: 

Held, that the procedure for setting aside election 
was regulated by the Rules framed under the Act and 
that the Government had no power under S. 236 to 
set aside the election. Hence, whether the impugned 
order was described as an administrative or a quasi 
judicial orcer, the High Court had power to quash 
such an order, as it vitally ailected the light of the 
elected candidate to the offi e of the President. 64 
Punj L R 63S : I L R (1962) 2 Punj 512. 

• Art. 226— Election disputes — Election, setting 

aside of — Preliminary electoral roll prepared (in ac. 
cordanco with new rules already known) in anticipa- 
tion of direction of State Government — Roll published 
alter receipt of direction — Electoral roll not invalid 
and election held on its basis not liable to be struck 
down — Use of existing Assembly Roll as basis for 
preparation of new roll nor objectionable. See .Muni- 
cipalities — Punjab Municipal Election Rules ( 1^52), 
Rules 8- A to 8K. A I R 1961 ru.j 429 ,FB). 

Art. 226 — Applicability of S. 19 — Absence of 

notification under 8. 10 — Constitutes vital pre-elec- 
tion, deficiency — Election can be challenged by writ 
petition — Remedy under S 19 no bar. r>ee Munici- 
palities — Rajasthan Town Municipalities Act (23 of 
1951), S. 19. 1962 Raj LW 57. 

Art. 226 —Writ petition challenging validity of 

election ot Mumcipa 1 Board — Principles to be fol- 
lowed — Amendment raising new point bused on sub- 
fequent decision— \mendment conuut he refused on 
ground of mere delav — Rajasthan Town Munici- 
palities Act (23 of 1951), S 10. 

The general principle is that an election must not 
be lightiy set aside ; but at the same time it is e qually 
impoitant to remember lhat the purity and the regu 
larity of the election process has to be Safeguarded 
and flagrant breached of the law relating to election 
cannot be allowed to go unnoticed or their inevitable 
consequences glossed over. A I R 1954 SC 2L0, 
Rel. on. 

Thus where, in a writ petition under Art. 220, chal- 
lenging the validity of the election of a municipality 
on various grounds the petitioner sought, by an 
application for amendment, to raise a new point 
relating to the failure of the Government to issue a 
notification under b. 10 of the Rajasthan Town Muni- 
cipalities Act 1951 relying upon a Pull Bench deci- 
sion of the High Court given after the filing of the 
petition and the amendment was opposed on the 
ground of delay : 

Held, that mere delay could not be valid ground 
for refusing an imenomeiit irrespective of all other 
considerations (in that since the question of (he non- 
compliance with the provision' of S. JO went to the 
root ol the election and the Court was face 1 w th a 
Di/ision Bench decision delivered subsequently which 
in its turn was approved by a Ful Bench <<f that very 
Court, it could not refuse permission to the peti 
tioners to rely on that decision in suppor of the peti- 
tion questioning the validity of (he e'eciiou The 
amendment was therefore allowed. 5 I R L90O S C 
1191 Hel. on. 1962 Raj L W 57 : I L « (1961) 11 
Raj >144. 


— — Art. 226— Quo warranto— Election held in breach 
of mandatory provisions fixing the total number of 
members of Municipal Board and delimiting consti- 
tuencies — Breach not covered by S. 19 of Rajasthan 
1 own Municipalities Act — Entire election is vitiated 
—Application under Art 226 for issue of writ of 
quo warranto Cannot be refused on ground of 
acquiescence — Period of limitation not applicable to 
writs — Petition cannot be dismissed as time barred. 
See Municipalities — Rajasthan Town Municipalities 
Act (23 of 1951), S. 10. I L R (1961) 11 Raj 343. 

Ait. 226— Delimitation of constituencies — Ques- 
tions relating to — Nature of — Factors taken' into 
consideration — High Court will not interfere unless 
dircnmination is proved See Municipalities- Rajas- 
than Town Municipalities Act (23 of 1951), S 10(d) 

I LR (1961) 11 Raj 322. ' 


• Art. 226— Election dispute — Municipal elec- 

tion — Other remedy open — Ioterfe.ence by High 
Court under Art. 226-Rajasthau Town Muuic. pali- 
ties Act (21 of 1951), S. 19 (5)-Scope-Disregard of 
S. 7— Relief under Art. 226 can be granted. 

3 he High Court has wide powers under Art. 226 

jurisdiction of the Court 
is not affected or reduced because the Court acts 
w:th certain amount of restraint, under Art. 226 of 
the Constitution and refuses to grant relief in cases 
regarding enforcement of rights created by a statute, 

which also provides a special remedy for enforcing 
them. ■ 


ui me njja^nan i own Municipalities 

Act a If orris a remedy lor breaches of mandatory pro- 
visions of the Vet or the rules as well. That however 
does not mean that cases of disregard of mandatory 
provisions of the -vet not covere i by S. 19 of the Act, 
cannot be challenged by petitions under Art. 226 of 
the Constitution, i L R (i960) 10 ICj 540 Overruled, 
Jo want Rio v State of Rajasthan 1960 Raj L W 
OS. : I L R (1960) 10 Raj 1 < 3 : A I R 1961 Raj 250 
(266, 26/, 268) (Pt E) Prs 52, 54, 55;(FB) 


— A » l 226 "MuqicipaIities -Rajasthan Tovvn Muni- 
cipal IE, arc Chairman Election Rules (1951 R 14- 
Elect, on - Meaning of Rejection of nomination paper 
-Remedy under R. 14 not availed of - Writ petition 
not oia ntainabie— (Words and Phrases - Elejtion)- 
( Elections). See Municipalities — Rajasthan Town 
Municipal Boards Chairman Election Rules ( lb5 1 ) 
R. i4. \ I R i960 Raj 86. 


— ui wwiiwu w icnout civino- 

reasonable notice Effect - Principles of natural 
justice, set- Municipality*— Rajasthan town Munici- 
pal iti s Act (2'i of 195 L) o. 14. I L « , 1 9fi()| fo Raj fi9. 

7Z.\C 2 | 6 E i ecti0 ? Elec ion to muni, 

cipalboa.d in Hajas-ban Election petition filed 

before election, challenging e rtir C electi n - n„T 

puled que.tion of tact and stmn ol territorial 

'u V agitated - Remedy before 

Election Board under muuic- al U„ p eu - H lc b 

Court would not interter. under A i 12 i 

iQsirs,. "9 and a i9A^ WD <23 of 

Vhere the petitioner, who wa- out of the electors 

for a mumcprl boar,) in H„j , t l, .u, filed a writ peti 
.on even elore the e ectiou wav held chaffer gtno 
the entire election raising questions that the electoral 

rolls were not propei ly prepaie t a, d published and 

SSiitST “ b “ ,h ' 01 “« 

turn of the total number of t e m2 ha he elec ' 

rni b ’r d rh°e U ‘lL be Chal1 n « J -'<2 the EkXn' 
f ri ducal rhe election tnounal was not debarred by 
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any provision in the Rajasthan Town Municipalities 
Act, 1951 from malting an enquiry into and giving its 
decision upon, the allegations relating to a fundamen- 
tal deficiency in the election i e. a deficiency which 
shakes the very foundation of the election. On the 
other hand the questions which have been raised by 
'rhe petitioner can be decided properly by an Election 
.Tribunal, because it can decide both questions of 
fact and of jaw. 

Therefore it would not be proper for the High 
Tnirfc to decide those matters under Art. 126 at that 
Hage. ILR 1955 Raj 327, Rel. on. 

Further S. 19 of the Act provides an appeal to the 
High Court from the order of the Election Tribunal 
on a question of Jaw. Once the facts are deci led bv 
the Election Tribunal, the High Court would be in a 
better position to deal with the questions of law and 
for this reason also, it is not proper to interfere in 
the nutter at this stage in extraordinary jurisdiction. 

So also, according to S. 19 one vote: alone cannot 
be permitted to bring an ejection petition. If the 
present application is allowed, it would mean that a 
voter can circumvent the above provision of law and 
t would become nugatory. A I R 1957 Raj 293, Rel. 
on ; A I R 1955 Raj SIS, Disting.; AIR 1956 Roi 185, 
Ref. 1960 Raj L W 340 ; ILR (3 959) 9 Raj 1024. 


Art. 226 — Municipal election— Terms of oliice of 

members — Date of commencement — Government 
declaring term of municipality to have ended on 
certain date an i ordering fresh election — Order ille- 
gal — Order must be set aside. See Municipalities — 
Rajasthan Town Municipalities Act (23 of 1950, 
S. 15. A I R 1957 Raj S7 V DB). 


44 (e). Panchayat election. 


• Art. 22 6;— Re /ie wing authority acting as appel- 

late authority and restoring elections which iiad been 
set aside — Legility — Interference by High Court 
under Arts. 226 and 227, Constitution of Indi i. See 
Panchavats— U. P. Panchayat Raj Rules (1917b R. 25 
(1), Cl. (8). 1959 All L J 223. 


Art. 226 — Election petition — Disposal of on 

grounds raised during arguments — Interference. See 
Panchayats — U. P. Panchavat Raj Act (26 of 1947), 
3. 12-C. A I R 1958 All 511 1 


Art. 22G - Accepting nomination paper of person 

not attaining age 30— There is gross failure to comply 
with Act. See Election — U. P Panchavat Raj Act (26 
of 1947), S. 32. C (1) (b) (iii). 1957 All W R V 1IC) 3SS. 

Art. 226 —Petition for writ— Alternative remedy 

— Effect-Setting aside election of sarpanch — Proper 
remedy _ {Election — U. P. Pmchayai Raj Rules 
(1947), Rr. 83B, 26) — (Panchavats — U. P. Paucha- 
yat Raj Rules (1947), Rr. S3B, 26). 

Under R. 83B of the U. P. Panchayat Raj Rules 
any dispute relating to the election of a person as 
Sarpanch or Sahayak Sarpanch has to be decided in 
a manner provided in R. 26 and the remedy of the 
applicant is by way of an election petition to the 
Sub-Divisional Officer of the division in which Sabha 
concerned was situated. Where no such petition has 
been filed, there being an alternative remedy open to 
the applicant, the application in writ jurisdiction is 
not entertainablc. 1957 All L J 212 : ILR (1957) 
1 All 70. 

Art. 226 — Election tribunal — Order of — Inter- 
ference —i Election) — (Panchayats— L 1 . P. Panchayat 
Raj Act (2G of 1947), S. 12 (c)). 

Where an election petition is filed it is within the 
jurisdiction of the Sub Divisional Officer as provided 
by S. 12 (c) of the U. P. Panchayat Raj Act to decide 
the question whether a candidate is disqualified being 
below thirty years and the finding cannot be disturb- 
ed by the High Court under Art. 226 of the Constitu- 
tion in the absence of any manifest error of law or 


want of jurisdiction on the part of the subordinate 
tribunal. 1937 All L J 108. 

Art. 226— Petition challenging legality of election 

— Election held not illegal — Subject-matter beffig of 
election dispute, mandamus would not lie. See Pan- 
chayats — Andhra Pradesh Panchavat Samithis and 
Zilla Parishads Act (35 of 1959), S, 65 (3). AIR 1964 
Andh Pra 4 33 (DB). 


Art. 226 — Mandamus — Who can a :ply for — 

Election of members to be co-op T ed to Panchayat 
Samithi — Ratepayer not competent to challenge its 
validity. 

(Obiter) A ratepayer in the Panchayat Samithi area 
who had nothing to do with the election under S. 6 
1 1) of the members to be co-opted as specified in S. 4 
(1) (iii) by the President of the Panchayats in the 
Block, is not competent to seek the remedy by a writ 
of mandamus on the ground that the election was not 
valid. (1964) J Andh W R 82 : T LR (1965) Andh Pra 
147 : A I R 1964 Andh Pra 433 (436) (Pr B) (Pr 11) 
(DB). 

Art. 226 -Scope —Election challenged on ground 

or corrupt practice — Securing votes through bribery 
or improper inducement alleged — Offence under 
S. 17 IB of I. P. C. — Connection between the odence 
"mi the candidate or his agent must be established — 
Burden of proof — No finding given by the Tribunal 
about the existence of such connection — Effect — 
Selling aside of the elections, without such definite 
finding, is an error apparent on the face of the record 
— Certiorari issued -Comtitution of India, Art. 226- 
Elections — See Panchavats -Madras Village Pancha- 
yats Act (10 of 1950), S. 112. (1962) 2 Andh L T 230- 


Art. 226 — Election disputes — Panchayat elec- 
tions — ►Vror* g al location of seats by Panchayat offi- 
cer — Issue of writ — Art. 14 — ( Panchayats — Madras 
Village Panchayats Act (10 of 1930), (as amended 
by Andhra Amendment Act, 1955), S. 9 (2)) 

The mere fact that in panchayat r-Iection proceed- 
ings the District Panchayat Officer has made the 
allocation of seats contrary to the direction or the 
Government does not give the petitioner (a voter ) 
legitimate cause for complaint before the High Cour 
under Art. 220. If the allocation is not in conform'd' 
with Art. 14 of the Constitution, the matter may re- 
quire consideration. A I R 195S Andh Pr3 32 (33 
(Pr 2) (DB). 

Art. 226 — Objections to nomination — Proceed- 
ings as to — Nature— judicial acts— What are— Juris- 
diction under Art. 220. See Madras Village Pancha- 
yats Act 1950 — Rules unier R. 40 (1). AIR Ida/ 

Andh Pra 539. 

Art. 226 — Absence of name in election roll 

Nomination — Validity — Error apparent on face ° 
record under Art. 226. See Madras Village Pancha- 
yats Act 1950, S. 12. A I R 1957 Andh Pra 539. 


— Art. 226— Certiorari— Village Panchayat— Elec- 
ion of President — Flagrant breach of election law 
ower of High Court to issue writ of certiora 
gainst Election Officer — (Madras A illage Pane • 
ats Act (12 of 1946) - Rules for the Election or 
residents of Minor Panchayats, Part II, Rule ' 
While it is a sound principle of justice that tie 
lection of a successful candidate is not to be Iig 
iterfered with, one of the essentials of that 
Iso to safeguard the purity of the election P ~ 
nd also to see that people do not get elected 
agrant breaches of that law. , f 

Where at an election by show of 1 hands held 
lecting a President there is no counting at all try ^ 

lection Officer, the counting is neither proper n ^ 
arrect and as the conclusion rests mainly o 
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•mises of the officer, it follows that there was in fact 
oo election in the eye of law. In such a case the High 
Court has jurisdiction to issue a writ of certiorari to 
quash the order of the Election Officer. (1955) Andh 

SAS «fS J ggigo ■ *" 1851 2MS 

.. Art 226—Certiorari - Village Panchayat — Elec- 
tl0 i5- 0 [ *J eside ? t F,a 8 rant breach of Election Law 

Hjgh Court has power tois-ue writ of Certiorari 
against Election Officer-lMadras Village Panchavats 
Act (1° of 1950) -Uu es for the Election of Presidents 
Minor P&nchikyatS' Part II, R. 11). AIK1955N U C 

Art. 226 -Panchayats — Bombay Village Pancha- 
yats Act. S. 15 Nomination paper of candidate rejected 
— Mamlatdar rejecting appeal against order of rejection 
— Proper remedy is to file election petition challeug. 
mg election of successful candidate — Writ petition 
challenging election not maintainable. 196 i Mali L J 
(Notes) 65. 

Art. 226 ' Panchayats — \\ est Bengal Panchavat 
Act (1957). S. 117 — West Bengal Panchayat Rules 
R 30 A voter, who is not a candidate for 
office of PraJhanhas no right to challenge election 
ot Pradhaa under the rule — He can challenge the 
same by writ petition, having no alternative remedy — 
Constitution of India Art. 226 — See Panchayats — 
West Bengal Panchayat Act (1 of 1957), S. 117,' AIR 
1964 Cal 340. 


883 

rn a petition under Art. 220, challenging the order 
of the election officer rejecting the petitioner's nomi'- 
nation paper for election to the Gram Panchavat 
passed under B. 18 of the M. B. Panchayat Rules’ 
neither the State nor the Collector are interested in 

j". trnil at" iKfJsi 

\7Tj 1 , /* 22 n fl 7^ COpe_ ? ,ectoralro11 - Publicalion of- 

Validity- 1 etitioner taking advantage of— Writ Peti 
tion against others - Delay in — Maintainability See 

Sb L a j n 665 8rar PaDchayat Rules < 1948 h R. 2 (ix) i959 

■—Art. 226 -Election— Objection about validity of 

[S) af C f i e .t d B- 2 j (C - aid BErar Paocl >*^ U ‘ Rule 6 ; 

Relief for grievance connected with the process of 
election starting f,om stage of nomination andTon 
tinuing upto dtclaration of results can be sought hJ 
way of election petition but objection taken B tP 
validity of electoral roils can be considered in a niti 
tion under Art. 220 of the Constitution Th« ^ 
sion to give the profession of voters does not 
the rolls. At best it is an irreguK which n. ' 8 *! 

L iTnSSuol th8 r£SU,t ° f th6 e, " ti0D - WM MP 


Irt. 226 -Quo warranto — Bombay Village Pan- 
chayat Election Rules (1959), R. 7 (2) — Notice under 
not published one mouth prior to last date for filing 
nomination — Validity — QuowarraDto — If can ba 
issued. See Panchayats — Bombay Village Panchayats 
Election Rules (1959), R. 7 (2). (1963) 4 Guj L R 929. 

Art. 220 — Village Panchayat elections — Accord- 
ing to rules for the conduct ot election under Bombay 
Village Panchayats Act it is the voters' list for each 
ward that plays an important part in the conduct of 
election — If elections are conducted in a manner 
which is contrary to law, a writ must issue. Panchayats 
—Bombay Village Panchayats Act (3 of 1959), S. J2. 
(1962) 3 Guj L R 56. 

Art* 226 — Election disputes — M. B. Panchayat 

Act (5S of 1949), S. 1 16— Rules under, M. B. Pancha- 
yat Rules (Suit 2008). Rr. 18, 41 — Order rejecting 
nomination paper — Writ petition challenging — 
Jurisdiction of High Court. 

The Legislature in conferring finality upon the 
order of the election officer under R. IS ( 1), intended 
that there should be no obstruction at the stage of 
scrutiny of nomination papers and that the validity 
of the elections, on tue material grounds, should be 
challenged only by a petition under R 41. This how- 
ever does not mean chat the High Court has no juris- 
diction to entertain petitions under Art. 226 challeng- 
ing the order of the Election Officer rejecting the 
nomination paper of the petitioner but it means that 
the Legislature did not intend that there should be 
any intenuption in the election at an interlocutory 
stage and that the matter should be examine 1 only 
after the election is over and proper proceedings are 
commenced for challenging its validity. In this view* 
the petitioner has an alternative remedy under R. 41 
and that cannot be held to be either inadequate or 
inefficacious. He must pursue that remedy and ap- 
proach the High Court if occasion arises after the 
remedy is exhausted. AIR 1952 S C 64, Rel. on ; AIR 
1955 Madh Bha 179, Discussed. Madh Bha L R 1956 
(Civ) 663 : 1957 Jah L J (MB) 19 » A I R 1957 Madh 
Bha 38 (40. 42) (Ft B) (Prs 17, 34, 34a) (DB). 

— Art. 220 — Parties — Election disputes — Petition 
challenging order of Election Officer rejecting 
•nomination paper — State, if necessary party. 

[Vol. 4 .) Fn.D. 53. 


1950 is 1 19 fi vl D ia P raucn ayats Act (10 o* 
1J50), b. 112 — Election Rules under — Non comnli 

ance -Setting asid f of eiection-Resuit of election not 

materially atlected - Order setting aside election 

2 Ua n-“ g ° f - bee Madras Village Panchayf f let im 
of i9a0). S. 112. AIH 195G Mad 512. (1 ° 

— Art. 226 — Mysore Panchayat aod Taluk Boirdc 
Election Rules, R. 37 — Mysore Village Panchayats 
and Local Boards Act (10 of 1959) $ 13 --Pm Mi 

tion of result of a Village PanSat^lectlon-E lit 

on fc r d ! cl . ar,n 8 result of election without Elec- 
tion officer giving notice of date, time and place of 
counting to candidates— Procedure adopted by officer 
is in direct contravention of R. 37 of Mysore FWR? 
yat and Taluq Boards Elections Rules- Munsiff Cou?t 
in vacation at the time of declaration of result — Peti 
tion for mandamus to direct fresh election or a re 

atter , due notice filed in High Court 
without filing an election petition under S 1 3 nf 

Mysore Village Panchayats and Local Boards A 7 
19o7 is maintainable. (1963) 1 Mys L J 358 (DB) ' 

\rt. 226 — Mysore Panchayats and 7 n^i j 

Act (10 of 1959), S. 13— Mysore Panchayat and®! * 1 ? 

Boards Election Rules (1959) R 12 (5) . . p, 

Olf.cer rejecting nomination ’ paper 0 

nrofo er p° neoU j ly holding that he hold. of 

profit— Copy of order not granted in timp-Fionf 

petition by petitioner dismissed bv Munsif as limp 13 
barred - High Court would exercise its n 
under Art. 226 to quash election. P ° Wers 

Where an Election Officer rejects nAm* 

paper of the petitioner, a caTdfdate for T C am 
Panchayat election, after erroneously holding > 
the petitioner holds an office of profited als^nh* 
quentiy declines to grant to the netitfarfr , bse «' 
the order passed by him, although^ he i? bound Po ? 
so under R. 12 (5), the conduct of the Section Offir*° 
is such as to convince the High Court that hi. ™ 
duct was mala fide and that he was ac mW l ?, n ' 
teral considerations. Where ... by colla ' 

of the delay in Supplyfng a copy of Jhe ^ 
petilioner is unable to filehis Election net it ° ,der, *£ e 

the time barrtd iSetition is filed Vs l. be ° ,e whora 

o,d,, f,.ou, 8 .hTpSK," 
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that the petitioner did not hold : any office of profit, 
the jurisdiction of the High Court to quash the elec- 
tion in exercise of its powers under Art. 220 is still 
available for that purpose. The dismissal of the elec- 
tion petition by the Munsiff under S. 13 of the Villige 
Panchayats aid Local Boards Act cannot constitute 
any impediment to the exercise of that power. The 
interest of justice requires the exercise of that power 
for the preservation of the purity of election process. 
(1963) 1 Mys L J 2SS. 

Art. 226 — Certiorari — Panchayats — Mysore 

Village Panchayats (Election of the Chairman and 
the Vice-Chairman) Rules (1959), Rr. 10 (h), 10 (e) — 
Scope— Ballot paper— Validity of — Putting more than 
one mark against a candidate's name or affixing a 
mark dissimilar to one prescribed — Ballot paper not 
void -Rule 10(e) directory — See Panchayats— Mysore 
Village Panchayats (Election of the Chairman and 
the Vice-Chairman) Rules (1959), R. 10 (h). (’62) 40 
Mys L J 283 (DB). 

Arts 226 and 227 — Writ Petition — Election 

officer rejecting nomination paper of petitioners on 
the ground of disqualification under S. 11 ( 1 ) (c) of 
Mysore Village Panchayats Act, 1959 - Deferring 
scrutiny of nomination paper beyond prescribed 
date -No ground for allowing the writ petition 

Writ petition under Arts. 226 and 227 of the Cons- 
titution of India for quashing the order of the Elec- 
tion Officer rejecting the nomination paoer of the 
petitioner on the ground that he was suffering from 
a disqualification under S. 11 (1) (c) of Mysore Village 
Panchayats Act, 1959: 

Held a person who commits an offence under 
S. 409, I P. C. commits an offence involving moral 
turpitude and stands disqualified from membership — 
Election officer’s order rejecting nomination on tliat 
ground cannot be q lashed. 


— —Art. 226 -- Election dispute — Erroneous order 
rejecting nomination paper — Powers of High Court 
to quash — Error whether apparent on face of re- 
cord. 

Where the nomination paper of the petitioner for 
election to the office of a Mukhiya under the Bihar 
Panchiyat Raj Act was rejected on the ground that 
he was ‘‘in the service of the State Government” 
within the meaning of S. 79 (b) of the PanchayatBaj 
Act, being interested in the fair price shop run by his 
relative under a licence granted by the State Go/ern- 
ment. the relationship not being that of master and 
servant, the order is erroneous, in law. The error 
being apparent on the face of the record, the High 
Court will in the exercise of its powers under Art. 220 
of the Constitution, quash the order. The provisions 
of S. 84 B of th 3 Act do not prevent such a course 
being taken. I960 BLJR 503 i i960 Pat L R 203 i 
AIR 1960 Pat 589 (590, 591) (Pt B) (Prs 2, 4, 5). 

—*Ait. 226 — Writ against an order in election peti- 
tion — Finding cf fact by prescribed authority— Inter- 
ference with — i inding based on no legal evidence — 
Finding is vitiated. 1965 Cur L J 815 (Punj). 

Art 226— Election of sarpanch — Disqualification 
for — Decision as to question of fact— No interference 
in writ petition. See Panchayats— Punjab Gram Pan- 
chayat Act (4 of 1953), S. 6 . ' 67 Pun L R 161 i 1965 
Cur L J 37. 

Art. 226 — Election of Chairman and Vice-Chair- 

m in — Notice to some members about election men- 
tioning wrong place as venue of election — 8 out of 23 
members unable to participate in election on account 
of mistake - Election is initially void — Members are 
entitled to redress under Art. 228 of the Constitution. 
See Punjab Panchayat Samitis and Zilla Parishads 
Chairman and Vice-Chairman ( Elections) Rules (1901). 
R. 3. 1963 Cur L J 251 (Punj). 


The mere fact that the Returning Officer deferred 
the scrutiny of the nomination papers beyond a day 
for which period alone under the Act he could have 
deferred is no ground for holding that the order of 
the officer is liable to be quashed. Writ petition is 
dismissed. ILR(1961) Mys 1053. 

Art. 226 — Nomination paper filed by A whose 

name wav not on the Electoral Roll — Election officer 
including his name in the Roll at the time of scrutiny 
and accepting his nomination paper — B the other 
contesting candidate not objecting to A's nomination 
at the time of scrutiny as required by R. 9 of Gram 
Panchayat Rules — B having failed in the election 
challenging A’s nomination by applicati )n under 
Art. 226— Held, the Court will not interfere with the 
order of the Election Officer as B who should have 
objected to A’s nomination at the time of scrutiny 
itseli had failed to do so. See Panchayats — Orissa 
Gram Panchayat Rules (1949), R. 9. ILR (1963) Cut 
499. 

Arts. 226 and 22 7 — Election of Mukhiya — Peti- 
tioner’s nomination- paper wrongly refused — Election 
of Mukhiya over before representation of pe ition — 
Remedy is by way of filing election petition before 
Election Tribunal and not by writ application — 
Election. 1965 BLJR 787. 

Art. 226 — Panchayat election — Entire election 

challenged - Election can he quashed by graut of 
Writ 1965 B L J R 344 : A I R 1965 Pat 459 (462) 
(Pt C) (Pr 12) (DB). 

Art. 226— Election proceedings — Issue of writ — 

Rejection of nomination paper for wrong dating — 
Error not material — Rtjecti>n illegal — Writ can be 
issued under Art. 226. See Panchayats — Bihar Pan- 
chayat Election Rules ( I959j, Rule 21 (3). 1901 B L 
3 R 43. 


- — Art 226— Rajasthan Panchayat Samitis (Co-opera- 
tion of Members) Rules (1959), R. 3 — Process of 
election by co-option — Returning Officer illegally 
preventing petitioners from casting votes — Peti- 
tioners have adequate remedy under R. 3. 

The High Court is slow to interfere in the exercise 
of its jurisdiction under Art. 220 where the petitioners 
have an alternative remedy. The existence of an 
alternative remedy no doubt cannot oust the juris- 
diction of the High Court under Art 220 but unless 
exception;! circumstances exist it is not the practice 
of the High Court to interfere till the alternative re- 
medy is exhausted. 

The process of election by co-option commences 
with the issue of a notice under S. 11 of the Act. 
Where it was during the proctss of election by co- 
option that the Returning Officer was alleged to have 
illegally prevented the petitioners from casting their 
votes. 

He'd, that the petitioners had adequate remedy 
by way of an election petition under R. 3 and there 
were no exceptional circumstances in the case whicn 
entitled them to relief under Art. 220 of the Cons 
titution. 1962 Raj LW 197 i I L R (1961) H R fl * 
1214. 


Art. 226 -Rajasthan Panchayat and Nyaya ran- 

cha\ at Elec* ion Rules ( 1960) Rr. 14 and 78 and 5 
— Process of Election when commences and w 
ends — Process of co option is part of process ot e e * 
tion — Breach of roles committed during enurs e ^ 
co-option — Election petition under If. 7y " es 
High Court would not interfere under Art. — o. 

The process of co option is a part of process 

of election and the process of election in the 

sense commences with the issue of a publi- 

under Rule 14 and only ends with the puD 
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of . names of co-opted members in case 
where such co-option becomes necessarv An 

election petition under Rule 78 would Therefore tie 
for any breach of the Rajasthan plmhayat Act o? the 

^ CC>mmit , ,e l dur L ng the course of co option pro- 
edings including the non-compliance with rule 50 

The petitioners thus have an alternative remedy by 

rJ?, y C< r nn P 0l 5*j on un ^er R. 78. The High 
Court, therefore, would not interfere in the exercfse 

of its extra-ordinary Jurisdiction under Art. 220 ’962 

Raj L W 125 : ILR (1961) 11 Raj 1085. 

Jr a ! ,in * u P° n Nyaya Panchayat 

to elect sarpanch - Deficiencies in election after issue 
of notice Validity of election challenged by petition 

u n , d f r * A,rt * --9— Alternate remedy by way of election 
petition under R. 78 available to petitioner — High 
Court would not interfere in its extraordinary juri<- 

V de ^ A v 226 “7 Pa ° cha yats - (Rijasthan) 

.lQfim n 7 « an m^ y o ay - a f Pancha y at Election R lies 
(1960) R. 78. 1961 Raj L W 605. 

“Art. 226 — Standard of-Iiteracy prescribed by 
section Not vjgue - Does not violate Art. 14 of the 
Constitution of India - Election. See Panchayats - 
Rajasthan Panchayats Act (21 of 1953) S 13 m 
ILR (i960) 10 Raj 1600. *' Uh 

— Art, ^26-Writ petition for setting aside election 
ot Sarpanch— Whole election >et aside on groand of 
breach of mindatory provision — Failure to implead 
members of Panchayat as parties — Not an adequate 
ground for recalling writ — Rajasthan Panchayat 
(Cen-ral) Rules (1951), R. 4. I960 Raj L W 427 • 

1 L R (1960) 10 Raj 843. 

-—Art. 226 — Tehsildar appointed as Returning 
Officer under Rajasthan Panchayat Election Rules — 
Whether can he replaced — No contravention of R. 3* 
—Writ petition whether maintainable. See Panchayats 

— Rajasthan Panchayat Election Rules (1954). R 3 
I LR (1959)9 Raj 461. 

Art. 2 26 — Election disputes — Panchayat elec- 

C — IfCIlA A f u/rif n f OArfinrori [)n«ArlL vt _ 


*»• ^ « u|/u vvo 1 autuH/df LltC 

tions — Issue of writ of certiorari — Rajasthan Pan. 
chayst Election Rules (195 4), Rr. 19 and 40^ 
Defeated candidate — Meaning of — Right to file 
election oetition — (Panchayats — Rijasthan Pan- 
chayat Election Rules (1954), Rr. 19 and 40). 

Where a candiiate was never given an opportunity 
of entering into a contest for election and solicit the 
votes of the voters, as his name was rejected by 
the Returning Officer, though he was a candi- 
date at the election, he could not be called a defeated 
candidate, and it was not possibie for him to file an 
election petition under R. 19 read with R. 40 as a 
defeated candidate. Hence, where the applicant was 
a candidate for the election, but could not by himself 
file an election petition because he could not be called 
a 'defeated candidate.' 

Held, that he was entitled to apply to the High 
Court for issue of a writ as it was not possible for 
him to file an election p°tition to safeguard his rights 
which had been invaded by the rejection of his 
nomination paper. 1957 Paj L W 306 : I L R (1957) 
7 Raj 180 : AIR 1957 Raj 163 (164, 165) (Pt A) 
(Prs G, 7) (DB). 

Art. 226 —Application under, challenging deci- 
sion of Returning Officer declaring candidate as 
disqualified — Maintainability. 

An apolication under Art. 220 challenging the deci- 
sion of the Returning Officer declaring that the appli- 
cant was disqualified under S. 11 (g), Rajasthan Pan- 
chayat Act to stand as a candidate for the election of 
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sarpanch is maintainable as the applicant has no 

ZTAV ade \ R -J 9 C ° f Pa . ncha yat Election Rules 
since he is not a defeated candidate. 1957 Raj L VT 

Itt Al (P. 3 ) S 6 E,i M4 : AI “ 1957 

7 Art_226 Error in description — Rajasthan Pan 
chayat Election Rules (1954). R 20 - Election-Mi^ 

fn Mi Pt f 0D j Q , n 2, tlfica V 0n about election being held 

° f ? ~ V°, ae misIed “Technical nfistake 

(W(d£' 7971 AIR 1956 im/SojA d 1 ) 

44 (f). Right of electors. 

. \ rt * "" Press Note issued inviting electoral 
to get themselves photographed for purposes nf 

ensuing election, cannot he set aside withSStdSlaf 

oi E >~“- 

Orders or Press Notes inviting the electorates to vet 

themselves photographed for purposes of identifies - 
tion as required by Rule 27-A of the ReoresenS 

1956 e fra e med • Prepiratl °? ° f ElectoraI Ralls' Rules, 
i oo, framed in exercise of powers under S. 28 of the 

Representation of the People Act, 1950 cannot be set 
aside and/or q U3S h e d, without declaring the provi- 
so*? 2* ° rthe ru,es tobe ultia vires' AM 

1961 Cal 2S9 (293, 294) (Pt A) (Pr 4). * AIK 

ffi? 9 =. va a 

"Si o"S“ 8 7 °D%’ Pe0pl ' AM l 195 “>' s - 23.' AIR 

44 (g). Rejection of ballot paper. 

Art. 226-Rejection of ballot paper on ground of 
wrong marking-Principles involved. “ ot 

Where the only ground for rejection of ballot 
paper was that the cross mark was put by the voter 
not entirely id the column for voting against the 

HeTrf °rh h r e C3n ^ lda,e but was Put above ttfe column 
Held, that so long as it was wholly outside the 

column meant for the rival candidate the intention of 

foMft 0 e A r?. C,ea J; Id such cases the principle to be 
followed by the Election Officer was to ascertain rhf 

rue intention of the voter and soTng as it coulVbe 

unequivocally gathered, merely because the cross 
mark is not wholly m the proper place the vote 
should not be rejected. I L R (1964) Cut 301. * 

Art. 226 — Election dispute — Re/ection nf 
paper -Direction to voters not to pSt m?rk aw 
name of more than one candidate-!) Riot paper 8 with 

n W f r onYnf aga ' DSt { " ame J of J one candidate or oae ma k 
in front of name of candidate instead of within 

Ti^fd tnar ^ cs — Relection illegal (1875) I R ln^P d 

733 and (1880) 17 Q B D 805 and 1907 2 K B S H 

Rel. on. AIR 1964 Pat 51 (52, 53) (P« 5, 7) <DB®. ' 

?' .'.S' .7J “17,.1'SS 

«“'Xt ffiTc?, s l? Ss'vzri » « 

L R 681. J : ( 64) 06 Pun 

44 (h). Interlocutory orders. 

^ nt e r To c ut o rv 6 r'd e r 7 — °I m e r f ° ^ S 

High Court under Art 226 -When opl^ ” Ce br 

s.Til. A'oilL'teS'oV'lf'.h 0 ' j ppe ; 1 “" d » 
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that any error in its decision should be set right in an 
appeal under that section. Therefore, it would be 
proper exercise of discretion by High Court under 
Art. 220 to decline to interfere with interlocutory 
orders. But an error in a decision is not the same 
thing as a decision without jurisdiction. If au inter- 
locutory order is shown to be without jurisdiction 
and the Court thinks that refusal to interfere will 
materially prejudice the aggrieved party to such an 
ertent as to make the petition virtually infr^etuous, 
it may be necessary to interfere. 

Where therefore, in writ petition arising from pro- 
ceedings before tribunal in election petition the 
balance of convenience is in favour of interference 
because it will advance and not hinder the principle 
of expeditions disposal and where refusal may 
irretrievably prejudice the interests of the winning 
candidate and of the electorate, the rule of caution 
and self-restraint will not restrain the High Court 
from interfering with interlocutory orders clearly 
without jurisdiction where refusal will result in 
injustice. AIR 1985 All 450 (452) (Pt A) (Prs 6, 7) 
(DB). 

— — Art. 226 — Election — Issue of writ — (Munici- 
palities— U. P. Municipalities Act (2 of 1916;, S. 19). 

Any election held to fill up an alleged casual 
vacancy in the municipal board which has not in fact 
arisen must be ignored as being void and of no effect. 
Therefore an election of the kind while the petition 
against the removal of the petitioner is pending 
oannot constitute a ground on which the petition 
should fail for the reason that as the person elected 
could be removed only by an election petition no 
effective relief could be given to the petitioner. 1957 
All W R (H C) 864 : 1957 All L J SS5 i AIR 1959 
Ail 26 (28) (Pt C) (Pr 12) (DB). 

—Art. 226 -Interlocutory order — Interference by 
writ— Representation ot the People Act (1951) 

S, 83). 


exceptional circumstances. 1957 All L J 952 : AIB 
1958 All 719 (720) (Prs 4 , 5) (DB). 

Art. 226 Error of law ia decision 'of Election 

Tribunal - Issue of writ — (Representation of the 
People Act (1951), S. 82). 

An error of law in the decision of the preliminary 
issue whether a candidate who withdrew his candi- 
dature was a necessary party to the election petition 
which the Eletion Tribunal was competent to deter- 
mine is no ground for quashing the order of the 
Tribunal in the exercise of powers of issuing a writ 
of ceritorari. AIR 1952 S C 179, Foil. ILR (1954) 1 
AH 515 r 1953 All W R (H G) 2l0i 1953 All L J 323: 
AIR 1953 All 633 (037) (Pt D) (Pr 23) (DB). 

Art 226 — Election petition — Preliminary objec- 
tions regarding non-compliance of mandatory pro- 
visions relating to copies of election petition — Duty 
of Tribunal to decide — No decision —Writ under 
Art. 220 of Constitution should be issued. See Repre- 
sentation of the People Act (1951). S. 90 (3). AIR 
1963 Andh Pra 14. 

——Art. 226 -Election Tribunal holding petition not 
liable to be dismissed for non-compliance with Sec- 
tion 81 (3), Representation of the People Act — 
It commits error of law apparent on face of record— 
\\ rit und( r Art. 2 26 of Constitution is called for — 
Contention in writ merely seeVing to restrict scope of 
trial of petition and objecti>n based on non-com- 
pliance of S. 83 — Issue of writ under Art. 220 is not 
warranted. See Representation of the People Act 
(1951), S. 81 (3). AIR 1963 Andh Pra 14. 

\rt. 226 —Writ of certiorari —Election petition— 

Order allowing amendment of petition pissed— Ques- 
tion as to propriety of order can be raised in appeal 
under S. IJ0-A, Representation of People Act from 
final decision— High Court will not interfere with 
iuterlocutory order allowing amendment. (I960) 1 
Andh W R 166:1960 Andh L T 416 : AIR i960 
Andh Pra 421 (422) (Pr 5) (DB). 


Whether the Election Tribunal rightly decided 
that certain paragraphs of the election petition failed 
to fulfil the requirements of S. 83 of the Representa- 
tion of the People Act, or that certain paragraphs 
failed to disclose any ground upon which the election 
could be avoided are the questions which the Tribu- 
nal has jurisdiction to decide. If the petitioner con- 
siders the decision of the Tribunal to be wrong his 
remedy is to challenge the decision in appeal from 
the final order of the Tribunal. The High Court 
would not ordinarily be justified, in the exercise of 
its discretion under Art. 229 of the Constitution, in 
reviewing the grounds upon which the Tribunal's 
decision was founded, unless the decision is on the 
face of it capricious. The rule that High Court will 
not issue a writ in an interlocutory matter is, how- 
ever, not absolute. Where a Tribunal has committed 
&n error of procedure at a stage of the trial, inter- 
ference is desirable. 1957 ALJ 930 i ILR ( 1957) 2 All 
205i(I957-58) 13 E L R 310 : AIR 1958 All 858 
i860, 801) (Pt B) (Prs 6, 10, 11; (DB). 

Art. 226 — Interlocutory orders — Order in elec- 
tion petitions - Issue of writ. 

The High Court will not ordinarily be justified in 
the exercise of its discretion under Art 220 in inter- 
fering with interlocutory orders save possibly in those 
cases in which the order is plainly arbitrary or capri- 
cious. It is of the Grst importance that election peti- 
tions should be disposed of speedily— the Represen- 
tation of the People Act, 1951 itself requires it —and 
there is no greater obstacle to this end being achieved 
than by the Court entertaining petitions against inter- 
locutory orders of Election Tribunal save in very 


- — Ait. 226 — Interlocutory order in election peti* 
tion —Interference. 


The High Court will not ordinarily interfere in 
writ petition under Art. 220 with an interlocutory 
order passed in the course of an enquiry before an 
Election Tribunal. Interference can be made against 
the decision on an interlocutory order, if the order 
goes to the very root of the case or a reversal of the 
order is necessan to prevent extraordinary inconve- 
nience and embarrassment in the conduct of the case: 
MR 1959 S C 422 and AIR I960 Andh Pra 421 and 
AIR 1958 Bom 397 and AIR 1901 Kerala 183 Poll- 
1960 Ker L T 1267 i :1901 Ker L J 16 : AIR 
Ker 188 (191) (Pt A) (Pr 32). 


Art. 225 — Election petition — Interim order 

allowing recount —Interference. 

Where the recount ordered by the Election Tribu- 
nal is not such as can be said to go to the very ro 
of the election proceeding, the High Court will n 
issue a writ under Art. 220 Moreover, a vvri 
generally not issued under Art. 229 where the 
asked to be vacated are on interlocutory apphea, l 
before the low*r tribunals. AIR 1959 S C 422and 

AIR I960 Andh Pra 421 and AIR l?o8 Bom 39 ; 
Rel. on. 1960 Ker L :T 1252 i 10fl0 Ker L J 13»o • 
AIR 1961 Ker 186 (187) (Pt A) (Pr 2) (DB). 


Art 226 -Interlocutory order-Election d, *P u ^ t 
terference— Representation of the Peop 

I), S. 92. Aar he 

ould the decision in the interlocutory erS 

as to affect the very root of the case t P 
r Art. 220 or 227 may well b« * ci fcSrtory 
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be ne ? essa P' to prevent eitra. ordinary incon 
vemence and embarrassment in the conduct of the 
case certiorari may be issued. UCt °» the 

.n A «k) rd f r passed L b y an Election Tribunal rejecting 
mone^bv^h t0 f he . . evaminatioa of a witness sum- 

5 o.o ^nd b VtR 6 %’fln^ , r n ^ t D ed A above ' 1959SC 

&ndl,« a 0 n ,1 4'r R 1958 S C 687 i-dWl058 SC 

r P h^i b ® req y ire l t0pr0duceen0rm0u ^ evidence in 

rebuttal is not such a ground as would cause extra- 
ordinary inconvenience aod embarrassment in the 
conduct of the case, i960 Ker L T 1262 • I960 Krr 

ff.i 4 5 «: 7™ 1961 Ker 183 « 
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Art. 22 G — Election disputes — Interlocutory 
order -Interference under Art. 2 26- Order of Eiec- 

\n cTa?* I . re j« ct, ?g Petitioner's application ask- 
ing tor dismissal of election petition for noo-com- 

^f n i C S^ ,th ^ (3), Representation of the People 

A kt’ Certiorari to quash order — Not proper 

—No error apparent on face of record. 

Where an Ejection Tribunal dismisses on merits an 
application filed by the respondent asking for dis- 

®{f! a L ° Q f e }?? ti( L D Petition for non-compliance 
with S. 90 (3) of the Representation of the People Act, 

if ’ 9 22? * he res P>odeDt files an application under 

i™ -* t0 the order ’ theorderbeiDginter- 

^ dd ^ proper exercise of discretion 
under Art. 220 to decline to interfere with the order 
passed by the Tribunal. The petitioner can raise the 
question of the dismissal of the petition under S. 90 
ot the Act if and when he is required to file an 
appeal against the order that may be passed by the 
i 1 d imposing of the election petition. AIR 1959 

The fact that the matter decided by an interlocu- 
tory order of the Tribunal is such as to affect the very 
root of the case is not material. Apart from this, it is 
oOa a case in which the decision of the Election 
I riounal can be quashed on the ground of there being 
errors of Jaw appirent on the face of the record, siDce 
the questions raised by the application under S. 90 (3) 

i i 1 Act were sucdl °n which there could conceiv- 
ably be two opinions. An alleged error which can be 
established only by lengthy and complicated argu- 
ments and which is not self-evident is not an error 
a PP ar r? n f, ° n face ol the record. AIR 1900 S C 
13/, Foil. 1902 Madh Pra L J 1 1 12 : 1962 Jib L 1 
1026 i 1962 M. P. C 493 : A I R 1963 Madh Pra 140 
(142, 143) (Prs 5, 6, 7) (DB). 

Art. 226 — Election case - Interlocutory orders 

by Election Tribunal — Issue of v rit — Represent a 
tion of the People Act (1951), S. 116 A. 

Respondent No. 2 filed an election petition under 
S. 81 of the Representation of the People Act chal- 
lenging the return of the petitioner on several 
grounds. By an order thp Election Tribunal per- 
mitted the respondent No. 2 to amend his election 
petition. 

Held, that amended election law provided a right 
of appeal against a decision of the Tribunal to the 
High Court under section U0-\ and its intention was 
obviously that any error in its decision should be set 
right in an appeal under that section. High Coirt, 
should therefore, decline to interfere with interlocu- 
tory orders while exercising discretion under Art. 220 
of the Constitution. A I R 1959 S C 422, Rel. on. 
(1960) M P L J (Notes) 209. 


ference by writ of prohibition— Principles — Existence 

of toother remedy by way of appeal — If bar to 

A. H fl-T/ 6 ty Wd i ”, . Pepresenta t'on of the People 
Act (1951) (as amended in 1956), Ss 81 and 90 (1) 

The power and jurisdiction of the Election Tribu- 
te Act Stl lQ f |i d )' rder th rt ^Presentation of the Peo- 
pie Act, 1951 (as amended by Act (27 of 1956), are 

not plenary but limited, and the tribunal has to 
function within the limits set out by the Act it bein« 

a creation of the Act The jurisdiction to allow 

tion^fTh 11 wh . lc . h u £ ha , s » by reason of the appliea- 
1908 TT? 5 . 0 * fbe Code of Civil Procedure, 

f toe Act, as amended in 1950 “subject to the provi- 
sions of this Act, which includes S. 81, which P pres- 
cribes the period of limitation within which an elec- 
tion petition has to be died. The power of the Elec- 
t.on Tribunal to order amendment by invoking the 
provisions of O. 6. R. 17, Civil Procedure Code “ 

Wher« U tlf Ct r° th i S imitation prescribed by S. 81. 

. here therefore, by amendment, a party eddI^ 

to^vnlq/ n e8k | S -? aIlege a n . ew fact and not mexefv 
to explain or clarify a material fact already stated as 

no g t r beqlln° r aside ,. lhe Section, the same can- 

not be allowed if the application is made alter period 

roTrfc alio* 81 f ° r fi,iDg a Petition hacuffi. 

would be beyond the jurisdiction of the tribunal and 
is liable to be quashed by the High Court bv a writ of 
certiorari especially where it is aho vitiated by an 
apparent error AIR 1957 S C 444, Applied 

^ 01 the wou P .d no! b7a y &*£ 

Similarly where the High Couit is satisfied that an 
order of the election tribunal as to the order in which 
the issues are to be tried and refusing to try certmn 

which ff X eh T, ary i$sues ' is a " erroneous order 
which, if allowed to continue in force, would enlarge 

the inquiry by evidence which at a later stage wo^fd 

have to be discarded, the High Court will^nterf^re 

and issue a direction to the tribunal to try certain 

issues as preliminary issues before embarkfng umd 

nnl,v q !7k the othtr is sues and the merits* The 

£ frt y h° the Re P re,e p‘ation of the People Act, which 
Mole hav . e , an expeditious disposal of election peti- 
tions would oe frustrated if the erroneous orde^of 

Tha f e 7lu n . in su-’b a case is not set aside 

he fact that the determination of the matter covered 

nation of those issues on such grounds 71 \f I urar 

sst 0 * 

•■awsass.v 

IPiSSSiEgs 

(1951), >. 83. air 1954 Mys 102 (DB) P 


Art. 22C — Interlocutory orders -Interference — 

Powers of High Court — Election tribunal— Order 
■ Rowing amendment— Election tribunal refusing to 
decide certain issues us preliminary issues —Inter- 


Int e ri:lence^7d , e7 t Ar n t C 2l6~ Se Se P ng p eIectio °- 

stftwsiir -a- 

recriminatory petition -,c r .order holding 

aR er holding onier'o? Tribunal £*£££&■ 
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refuse to interfere on ground of undue delay or exis- 
tence of alternative remedy. 60 Pun L H 185, Re- 
7ej«ed. AIR 1964 S C 1200, AIR 1959 S C 422 and 
AIR 1956 Pun] 92, Rel. on. S. Gurmej Singh Hira 
Singh v. Election Tribunal, Gurdaspur, ILR (1964) 
2 Punj 243! 66 Pun L R 589 : AIR 1964 Punj 337 
(341, 343, 345, 346) (Pt A) (Prs 6,7,9,10.21,22) 
(FB). 

““Art. 226 — Election dispute — Other remedy open 
^-Interlocutory orders — Interference. See Represen- 
tation of the People Act (1951), S. 90 (3). AIR 1963 
Raj 157 (DB). 

44 ( i ). Order without jurisdiction 
or illegal orders. 

Art. 226 — O. 9, R. 9, Civil P. C. applies to elec- 
tion petition — Election Tribunal does not become 
functus officio after dismissal of petition for default 
—High Court will not interfere with order setting 
aside dismissal for default. See Representation of 
the People Act (1951), S. 80. 1964 All L J 155. 

— —Art. 226— Representation of the People Act (1951), 
S. S8(1) — Election petition dismissed by Tribunal — 
Case remanded by High Court — Appointment of 
another Tribunal is not contemplated. See Repre- 
sentation of the People Act il951), S. 80(1). AIR 
1959 All 697. 

“ Art. 226— Certiorari — Election petition — Allega- 
tion of corrupt practice — Lists of particulars — 
Application for amendment —Rejection of — Interfer- 
mee hy High Court— (Representation of the People 
Act (1951), Ss. 83 (2) and (3) and 123 (3). 

The petitioner filed an election petition challenging 
-the validity of the election of the respondent. The 
corrupt practice alleged against the respondent was 
under S. 123 (3) of the Representation of the People 
Act (1951). By means of an application for amend- 
ment under S. 83 (3), the petitioner sought to add new 
instances by deleting certain instances already men- 
tioned and by transposing the names given in one 
schedule into another schecule. The ElectionTribu- 
ual dismissed the application: 

Held, Even though some of the reasons given by 
the Tribunal for rejecting the application were errone- 
ous, it could not be held that the Tribunal acted 
without jurisdiction or in excess of it or failed to 
exercise the jurisdiction vested in it by law. There 
was also no error apparent on the face of the record 
to as to call for interference under Art. 226. (1956- 

57) 12 Ele. L R 156 lAndh Pra). 


has jurisdiction to correct it under Arts. 220 and 227. 
65 Bom L R 123 i 1963 Mah L J 351 : ILR (1962) 
Bom 810: A I R 1963 Bom 183 (180, 187) (Pt C) 
(Pr 9) (DB). 

— -Arts. 226 and 227— Election disputes— Issue of 
writ — (Representation of the People Act (1951), 
Ss. 82. 90 (3) ). 

Jn an election petition filed by the respondent 
against the petitioner, the latter submitted that as 
the provisions of S 82, Representation of the People 
Act, 1951, were not complied with, the petition 
should be dismissed in limine under S. 90 (3) read 
with S. 82 (a). The Election Tribunal disallowed 
this objection holding that the provisions of S. 82 
were complied with and the election petition could 
not be dismissed under S. 90(3). The petitioner 
challenged the correctness of that order under Arts. 
226 and 227, Constitution of India : 

Held, that the objection raised by the petitioner 
went to the root of the matter, and the petition under 
under Art. 226 was maintainable. ILR (195S) Bom 
732 . 60 Bom L R 353 : AIR 1958 Bom 397 (398, 
399) (Pt A) (Pr 6) (DB). 

Art 226 — Election — Holding of, contrary to 

law. 

If the States or the public officers concerned seek 
to hold an election contrary to the law, a voter has a 
right to come to the High Court for the issue of a 
writ in order to stop the same. 58 Cal \V N 443 : 
AIR 1955 Cal 83 (85) (Pt A) (Pr 4). 

• — Art. 226 — Representation of the People Act 
(1951). S. 83— Election petition — Dismissal for non- 
appearance of petitioner is contrary to la v — Subse- 
quent order of restoration will not be quashed in 
exercise of discretion under Ait. 220. See Represen- 
tation of People Act (1951), S. 83. AIR i960 J&K 
25 (FB). 

\rt. 226— Cooperative society of 33 members— 

Notice of general meeting for election of new mem- 
bers of managing committee not complying with 
period prescribed by bye-law — Three members re- 
maining absent — Elections contested — Writ petition 
challenging elections held on ground of invalidity 
of meeting - Relief by way of quashiDg < lections can 
be granted notwithstanding that term of old manag- 
ing committee had already expired — Old committee 
can continue till fresh elections are held. 1962 M PJ^ 
487 : 1962 MPLJ (Notes) 231 : 1963 M P L J 35 : 
1963 Jab L J 193 : ILR (1963) Madh Pra 1007. 


V Arts. 226, 227 — Powers of High Court under — 
Extent - Decision of Returning Officer — Interfer- 
ence with, in writ jurisdiction —Propriety. 

It is true that the High Court, while exercising its 
powers under Aits. 220 and 227 of the Constitution, 
does not act as a Court of Appeal. But this does not 
mean that it has no jurisdiction to correct the decision 
of an Officer, even when it i> patently wrong. The 
powers of the High Couit under these two articles 
are very wide and it is open to the High Court to set 
aside in appropriate cases the order of an Officer 
which is contrary to or not in accordance with law. 
The High Court’s power under Art. 226 is not res- 
tricted to the writs specifically referred to in that 
irticle, but it has also power to issue to any person or 
authority, directions, orders cr other writs for the 
enloicement cf any of the fundamental rights and for 
any olher purpose. The question whether the 
power should be exercised in any particular case 
must be decided having regird to the facts and cir- 
cumstances of the case. Where, therefore, the deci- 
s } on of a Returning Officer in acceptipg the nomina- 
tion paper is patently wrorg being in express con- 
travention of a statutory provision, the High Court 


A't 226 — Election dispute— Interference w 


ith 


4*-V LjILWUIMI f 

interlocutory order of Election Tribunal — Scope o 
inquiry. 

If there is no charge at all in the election petition 
of the commission of the corrupt practice of bribery 
and there are no averments in the election petition 
from wiich such a ch irge can be spelled out, du 
the Tribunal decides to investigate the truth °* . a, J 
allegation advanced at the stage of the trial, tn 
the returned candidate had committed the corrup 
practice of bribery, the Tribunal would nave 
jurisdiction to embark on such an investigation, 
on that basis a writ of prohibition can issue to ' 
train the Tribunal from exercising a jurisdiction u 
had no right at all to assume. Similarly, if * ac s 
alleged in an election petition, but the f flC * » . Q 

if proved, can never amount to a charge , , 
corrupt practices of bribery, the Tribuna , e 
have no jurisdiction to investigate the trut 
facts. It is for the Tribunal to decide in the nw 

instance whether the averments are S J} .’P! 1 whether 
close a triable issue. It has then to dec le • «***> £ 
those averments have been proved. A 
within the jurisdiction of the Tribunal. zl Man ^ 
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AIR I95S 5 VfJ 2 C 1I : ILR lL958 > M«d 810 : 

AIK 1958 Mad 553 (55 4, 5o5) (Pt A) (Pr 5) (DB). 

——Art. 226— Writ against Election Tribunal. 
tin “ ere f be Election Tribunal overrules an objtc- 

oetition h°, t t lurisdiction to entertain an election 
petition but it is found by the High Court that 

nond/ni ? petl i ti0 > n iS r 10t maint ainable against res- 
pondents 1 and 2 so far as a particular reli- f is 

concerned, the Election Tribunal will have no juris- 
diction to proceed with the trial of the petition in 

1J? k f r- aDd the pr0 P er or der to be 
passed by the High Court under Art. 228 in such a 

case is not an pro er directing the issue of a writ of 
certiorari but really an order in the nature of a writ 
ot prohibition prohibiting the Election Tribunal from 
proceeding with the trial of the election petition so 
tar as that relief is concerned. 1955 Mad yVN 741 • 

£? d r 481 1 ILR < 1959 > V,ad 390 : (1955) 2 
L J * AIR 1950 Mad 85 (SS) (Pt C) (Pr 14) 

(DB;* 

-—Art. 226 — Election — Defect of unsubstantial 
character Giving serial number from superseded 
electoral roll — Speaking judgment — Quashing of. 
bee Representation of the People Act (1951), S. 36 (4) 

AIR 1957 Raj 189 (DB). ' 

“—Art. 226 Election Order of disqualification 

•Quashing of order. See Representition of the People 
Act (1951), S. 98. AIR 1957 Raj 189 (DB). 

—Art 226 - Withdrawal of election petition — 
Order allowing ex parte respondent to continue ap- 
plication— Legality. See Representation of the People 
Act (1951) S. 117. AIR 1954 Raj 158 (DB). 

Art. 226 — Representation of the People Act 
(1951), Ss. 83 (3) and 98— Election petition — Amenl- 
ment Setting aside of election— Decision erroneous 
on face of it. See Representation of the People Act 
(1951), S. S3 (3). AIR 1954 V P 44. 

44 (j). Miscellaneous. 


Art. 226 — Election under S. 11 (4) (i) (a) of 

Allahabad University Act (3 of 1921) — Election not 
held according to system of proportional represen- 
tation by means of single transferable vote is void 
and cannot be protected by doctrine of internal 
management. See Allahabad University Act (3 of 
1921), S. 11 (4) (i) (a). AIR 1966 All 45. 


Art. 226 — Bye-law of society prescribing limit 

of at least 15 davs notice forelection meeting— Notice 
sent by post— Time required for posting to be consi- 
dered while computing 15 days — Provision manda- 
tory — Notice short of 15 days — Meeting vitiated. 
1962 M P L J (Notes) 231. 

Art. 226 — Writ in election dispute — Exercise of 

jurisdiction by High Court — Punjab Agricultural 
Produce Markets Act (23 of 1961), Ss. 13, 37 and 40 
— Punjab Agricultural Produce Markets (General) 
Rules (1902), R. 21— Rule is directory and not manda- 
tory — Renewal of licence after prescribed period 
does not invalidate license — Writ petition against 
acceptance of nomination paper of a candidate on 
ground that he was not a valid license-holder — 
Interference by High Court. 1965 Cur L J 488 : ILR 
(1965) 2 Punj 65 : 67 Pun L R 665. 

Art. 220 — Petition under, for setting aside e’ec. 

tion to Market Committee under Punjab Agri:ul- 
tural Produce Markets Act (1961) — Grounds vague — 
Election will not be set aside. AIR 1954 Bom 110, 
Rel. on. (’64) 66 Pun L R 1C00. 

—Art. 226 — Writ petition challenging election 
proceeding — Proceeding sta^ ed ad interim - Desira- 
bility of quick disposal of petition — Petition should 
not be kept pending for long time. 1963 Cur L J 321 
‘(Punj). 
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Art. 226 — Election dispute — Maintainability 
f ~ (Electl0ns ~ Cantonments Elec- 
Proviso^ ^ 1943 85 amended in 195 ^> Rr - 42. 43, 

n\2 e E'^* 1 F >' le ’-. 1945, contem- 
plate that fioahty would attach to the roll as pre. 

pared and pubhshed after foUowiog ihe machinery 

given in Rr. fi to 13, and this seems to be particularly 

?h,>rof VieW k f the .RfT 50 t0 R - A voter would 
therefore be justified in agitating the question of 

delective and improper rolls even at a preliminary 

stage by a writ petition and there is no reason whv 

he should wait till !he entire election is over and 

then file an election petition in which he may be 

completely precluded from taking up the grounds. 

Even though there is a provision that election can 
be challenged only by way of <m election petition 
( b * for ® a tribunal created by the Rules, the jurisdic. 

U on ° f , tbe H, s h Court which is derived from the 
Constitution can in no way be affected. The High 
Court can interfere in a suitable case in exercise of 

extraordinaiy jurisdiction conferred by Art 2 7 6 

rVo-ei l9 D 7 | S ^ e " 4 Dis, ' n 8- 0 O Puni I, R fifi’, ILR 

(Pt A) (PrTlo! li* !2) [R 1958 PUni 356 (3G °’ 36l) 

-A**;. 226 — Applicability — Elected candidate 
under disqualification under T. C. Hindu Religious 
Institution Act on date of nomination and election 
-Application under Article if the prope. remedy 
of aggrieved candidate. See T. C. Hindu Feligious 
Institution Act (15 of 1950), S. 67 (2). AIR 1953 
Trav Co 42 (DB). 

45. Election tribunal, writ against. 

See Note 5. 

46. Eminent persons, writ against. 

See Note 5. 

47. English law, applicability. - 

Art. 226-Powers under, how to be exercised. 

The reference, in Art. 226, to English Common 
Law writs, seems to indicate that in exercising its 
discretionary powers under the Article, the High 
Corn t ought to follow generally the principles on 

nosoi ?, re a°i. g ;, t L Ve 7’ ritS are issued in England. ILR 
(Pt G) (p/13) h “ 231 ! A 1 R 1950 Madh B 46 (51) 


Art. 226 Power of High Court to issue writs 
decilio^ ' 0D ° f E “fi )ish Principles and 

Article 226 is not confined to the particular forms 
Art7rV« tS h! b f talned En^'and and mentioned in the 

Article but covers a much wide r ground and juris. 

fh, Ct H° n- /*• T 1 n °u therefore ' be proper to under, 
stand and interpret the scope and ambit of Art 77 fl 

and the nature, width and content of th 3 powers con- 
ferred by that article, in the light or by applica^on 

f °hher i Eng t‘- Sh PnDCiples ° f ,he Cour fs jurisdiction 
either in actions or writs or other proceedings. Hav- 
ing regard to the language of Art. 220. 8 an d the 

variety of matters which it may comprehend and he 

purposes, winch are not defined, for which directions 
can be given under the article, no question of main- 
tainability of the petition as such under the article 
can normally arise and the grant or refusal of i 
petition under the article will largely be a matter of 

—-Art 226— English precedents, value of. 

Jn evolving their own case law under Art oo« 

the Constitution which confers li High CouTtf f?r 

wider powers than lho<e exercised ht v- • 
Division 
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nor is it possible for the Indian High Courts to fol- 
low the precedents in English prerogative writ and 
other writ case law, in particular the distinction be- 
tween writs of ourse oi ex debito justitiae and 
what are known as discretionary writs. The only 
braad criterion that the Couris in India can apply 
is whether in view of the nature of the ca^e and the 
illegality alleged and the wrong complained of, a re- 
lief by way of writ is the correct and appropriate 
remedy. There is no such thing in Art. 2:26 as a writ 
of course or a writ by right. The writs uhich lie 
under Art. 220 (1) are all discretionary writs which 
are dependent on the facts of each case, and the 
nature of the illegality and wrong alleged. 
1952 Mad W N 200 : 1952.1 Mad L J 401 : 1952-3 
S T C 77 i A I R 1952 Mad 814 (S1G, 817) (Ft B) 
(Pr 7). 

Art. 226 — Powers of High Court to issue wrijs 

— Nature and ambit of — Power of judicial review — 
Restrictions voluntarily imposed by High Court on 
the exercise of that power — Principles of English 
law in the matter of issue of writs how far appli- 
cable. 

It is now well established that the essential pur- 
pose of Art. 220 as well as Art. 227 is to protect 
fundamental rights guaranteed by the Constitution, 
to correct legislative or executive excesses or abuse of 
power and generally to see that all persons exercising 
authority and all tribunals and authorities including 
in appropriate cases a Government are kept within 
the bounds of their jurisdiction or sphere of autho- 
rity or power all of which ideas are compendiously 
expressed in the term ‘judicial review'. That power 
cf judicial review is therefore conferred upon Courts 
wi th a view to strike down the purported exercise 
of power which does not exist or to correct excessive 
exercise or abuse of power that actually exbts ami is 
not intended to enable or empower the Couits them- 
selves to exercise that power. 

The correct view to take in the matter of the exer- 
cise by High Courts of their power or jurisdiction 
under Art. 220 is that the restrictions that they 
_ y impose u oon themselves in exercising 

that power or jurisdiction are not derived from the 
technicalities of English law which govern the issue 
of writs of a particular description but are those 
intended to maintain the character of that power as 
the power of judicial review. While guidance can be 
taken from the principles of English Law in the 
nutter of issue of writs, recognition of any restriction 
which may conceivably render the Court helpless to 
interfere in a case which clearly calls for interference 
either for the protection of fundamental rights or 
for upholding the Constitution or to correct a clear 
or manifest inlustice would be an ah i 'ation of power 
which it is not opeD to a High Court to do. In the 
last analysis, the dLcretio a whether or not to inter- 
fere and if so, what the minner and extent of such 
interference should be must depend upon the facts 
and ctrc imstances of each case, subject no doubt to 
principles and considerations appropriate to the idea 
of judicial review. (1963) 2 Mys L J 383 i AIR 1964 
Mys 159 (162, 163) (I t A) (Prs 6, 7) (DB). 

Art. 226, Preamble — Rules of natural justice — 
Precedents — American decisions on due process — 
Preference to English decisions in India. ILK (1953) 
Pun j 140 i AIR 1953 Punj 3 (15) (Pt D) (Pr 47) (DB). 

43. Estoppel against applying. 

® —Art. 32 — Madras Hereditary Village Offices 
Act (3 of 1395), S. 6 (1) —Person applying under for 
appointment to office — If can challenge its consti 
tutionality on ground of violation of his fundamental 
right. 

The petitioner had the right to make an application 
tor the nesv village office and it was accepted by the 


Revenue Divisional Officer. Respondents 1 to 3, how* 
ever, passed orders adverse to him and in favour oi 
respondent 4 acting on the principle of discrimina- 
tion on the ground of descent only as embodied ii> 
S. 0 (1) of the Act. 

Held, that it was open to the petitioner to say that 
S. 6 (l) of the Act in so far as it violates his funda- 
mental right guaranteed under Art. 10 of the Consti- 
tution is void and his application for appointment 
must, therefore, ba decided on merits. AIR 1953 
Andh Pra 322, Disting, Gazulal Disaratha Rama Rao 
v. State ni Andhra Pradesh, (1961)2 SCR 931 i 
1961 Andh L T 107 : (1961) 1 Mad L J (SC) 63 i 
(1961)1 Andh W R (SC) 63 : (1961) 1 S C J 310 i 
1 19 6»> 2 S C A 410 : A I R 1961 S C564 (572) (Pt D) 
(Pr 14). 


G Arts. 226 and 32 — Where the liability of the 

assesses to pay evaded tax arises under the settlement 
voluntarily entered into by him with the Central 
Government, such a settlement cannot be questioned 
by preferring a p.tition under Art 32 Baburao Nara- 
yanrao Sanas v. Union of India, (1954) 26 I T R 
725 : AIR 1955 S C 257 (257, 258) (Pr 2). 

• Arts. 226 and 32 — Article has no application 

to voluntary actions — Voluntary settlment undez 
S. 8- \ of the Taxation on Income (Investigation 
Commission) Act (1947) — Petitioner cannot assail 
the settlement on ground that certain provisions of 
the Act were void (Taxation on Income (Investiga- 
tion Commission) Act (1947), S. 8-A). 

Article 32 of the Constitution is not intended for 
relief against the voluntary actions of a person. 

During the pendency of the investigation under 
Taxation on Income ^Investigation Commission) Act, 
1947, the petitioner applied tor settlement under the 

provisions of S. 8-A. The Central Government accept' 
ed this proposal and the claim for evaded income- 
tax, was thus finally settle! by mutual agreement. 
Part of this amount was paid in instalments as agreed. 
When a part remained unpaid, the petitioner pre- 
ferred a petition under the provisions of Art. j- 
of the Comtitution alleging that he had been ad 
visei that the entire proceedings under the Ac 
which has resulted in the imposition upon him 
of a liability and in the payment already made 
were wholly il leg *1 and ultra vires. In the grounds o. 
the petition it was stated that Ss. 5, 0, 7 and 8 of Ac 
30 of 1947 were invalid and ultra vires insofar i 
they contravene the provisions of Arts- 14, 19(1 (w 
and 31 of the Constitution. The petition was based on 
the ruling of the Supreme Court in AIR 1954 b 
545 which was in the meanwhile given: 

Held, that the petition was misconceived. W ha * 

ever tax the petitioner had already paid, or whatever 
was still recoverable from him, was being recovere 
on the basis of the settlement proposed by him ana 
accepted by the Central Government. In this situa i 
unless and until the petitioner could s 

his consent was improperly procured and that ne 
not bound thereby he could not complain that any 
his fundamental rights has been contravene 
which he could claim relief under Art. 32 
Constitution. Gopal Das v. Union of lodia, 

S C J 00 i ( 1954 ) 26 I T R 722 : *. 1955) 1 L M L J 
19 : 1955 Andh VV R (SC) 19 : 195o S C A 621 i lJo 
SCR 773 : A I R 1955 S C 1 (2, 3) (Pr 5). 

—Art. 226-Estoppel - Admission i 1 1 o :i er o. 

certain property as waqf property n.oivelv his 
petitioner claiming said property as f. xc VJ t o aav 
own - Conduct of petitioner disentitle h n 

relief under Art. 226. AIR 196o All 333 (337) (Ft 

(Pr 17). 

Art. 226-Estoppel-Conduct. d a 

Where the petitioner's electron was s «^g ivlsioa al 
fresh election was ordered b> th 


of the 
1955 
(SC) 


CONSTITUTION OF INDIA (1950), Arts. 220 & 32, Note 43 


a ? d ( the Planer took his chance at the 

fikd fn h" u' r ° Ut f a ," y ob l'ection having been 

H| g h , Court by means of wi it petition 

Sec ( ° od elec:lon took place, he is not en- 
r her ® J , er t0 , 0 r9 sent a writ petition to the 
U askmg the first election to be restored 

by setting aside the order of the Sub Divisional 
u nicer. It once a party acquiesces to the jurisdiction 
ot an authority who may not have the jurisdiction, 
then thereafter he cannot be allowed to challenge 

Uil U otherwise of the proceedings to 

which he had acquiesced. A I R 1957 S C 397 Rel 

on. AIR I960 All 550 (550, 551) (Prs 1,2). 

--Art. 226 — Estoppel — (U. P. District Board 
Manual, page 207, R. 1). 

A District Board invited applications for the ap- 
pointment of a Secretary. The respondent was ap- 
pointed as a Secretary of the Board. But before he 
was so appointed the Board referred the matter to 
the State Government because some difficulty was 
telt about the interpretation of R. 1 prescribing 
qualifications of District Board secretaries. One of 
the writ petitic ners was a member of the Board and 
he was one of the members who voted for the re- 
solution relating to the interpretation of the rule. 

I he writ petition was supported on the ground that 
the Foard had no jurisdiction to refer any matter 
regarding interpretation of the rules to the State 
Government. 

Held that inasmuch as one of the petitioners had 
himself invoked the jurisdiction of the Government 

to interpret the rule, it did not lie in his mouth to 
say that the reference was incompetent. \ I R 1959 
All 589 (592. 593) (Pt B) (Pr 8). 

[Overruled on another point in AIR 1969 All 169.] 

Art. 226 Estoppel — Application to set aside 
decision ot Election Tribunal — Party accepting 
decision of Tribunal a&d making good deficiency in 
court-fee -Later plea that court-fee originally paid 
by him was sufficient— If open by a writ. 

Held, th it it was open to the respondent to con- 
tend th it the petition which was presented to the 
State Government was a proper petition and was not 
deficiently stamped. The decision of the Tiibunal 
being in his favour, it was not necessary for him to 
have come up to the High Court against the decision 
of the tribunal on one issue regarding the amount of 

court-fee paid. A I R 1957 All 729 (731, 732) (Pt A) 
(Pr 3) (DB). ’ 

Art. 226— Applicability — Estoppel — (Industrial 

Disputes Act (1947), Ss. 2 and 10). 

Where the petitioner itself applied under Cl. (29) 
of the U. P. Government Order No. 404 dated the 
14th July, 1954 which provided that if a concern 
during the pendency of any dispute wished to re- 
trench any workman it had to apply for permission 
to the proper authorities ard retrench the employee 
after obtaining the permission : 

Held, that it was not open to the emoloyer to 
challenge the order by taking up the position that 
the employee was not a workman and therefore there 
was no industrial dispute which could be referred to 
an adjudicator. (1957) 2 Lab L I 652 : A I R 1957 
All 643 (643, 644) (Pt A) (Pr 3) (DB). 

Art. 226 — Conduct of petitioner — Failure to 

raise objection lo jurisdiction of lower tribunal — 
Effect. 

In order that the Regional Transport Authority 
should constitute a valid Tribunal it should compose 
of three members as required by S. 44 (2), Motor 
Vehicles Act. In the absenee of any provision pre- 
scribing a quorum. the matter should be heard by 
all the three members and it is not open to two only 
of them to deal with the matters. A I R 1953 Mad 
129, Rel. on. Where the punishment of suspension of 
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permit was imposed only by two of the members of 

Re 8 ,0 ? al , report Authority and the petitioner 
had not raised any objection to the hearing of the 
matter by two only of the members, the conduct of 

Art " disentrties him to any relief under 

. llh of the Constitution. AIR 1957 S C 397 qnd 
AIR 1927 Mad 130 (FBI. B.l- On »m 1 95 1 S C 230 

sea. , fcsszr w larss W 

, E p,°i,r4. ?:$ % b , a 1 n im 

[Overruled in AIR 1964 Andh Pra 30 (FB).] 

-Art. 226 -Constructions within cantonment area 

Fvtpn f° f ?. e . cunde rabad Cantonment Board - 
Extension to villages wiihin its limits _ Effect of 

various notifications - Petition under Art. 226 - Sub 

-T^r 6 ~ Bias ~~ Ru,e thU no ma n should be 
judge in his own cause — Exception to — Petitioner 

t a 'i! ng knowledge of hi, complainant sitting aJ 
Tribunal- P ea ot bias not raised - Waiver - It can 

not be raised in writ petition. 

The principle enshrined in the maxim 'Nemo Debet 
Esse Judex In Casus Propria Sua' is of the highest 

a "t a n v ,nfracti °n of it would render the 
proceedings wholly unsustainable. But this rule has 

certain exceptions such as (1) Necessity, 2) Stat Ut orv 

provision removing the disqualification or making 
the investigator himself the Judge, (3) Waiver 

Where the Police Officer who cheeked the peti- 

Roner s bus and made a complairt under Motor 
chicles Act was himself a member of the Tribunal 

which heard the petitioner's case and although the 

Offin! 0ner 3n r d hi - counsel k n«w that the sameWice 
Officer was functioning as a Tribunal yetnoob ec 

& r St ' hat t0 hiS P“*kp*«oo ~ 

Hel ^u that v the P et 'tioner must be taken to have 
waived the objection as to the bias and he could not be 

bBrJ!""* 1M1 (lic.lt.) 

Art. 226— Certiorari, writ of — Submission to O' 
acquiescence in jurisdiction— Estoppel against uddIv 
ing for writ -Industrial Tribunal - Awfrd - Obiec’ 
tion to qualification of Tribunal not raised by net T 
tioner before Tribunal - Petitioner arguing case on 
merits before Tribunal - Petitioner must be taken to 

L av y ft ub T, ed t0 T V b,,nal * Jurisdiction and cannot 
be allowed to repudiate it later by applying for 

Lab M M « 

-—Art. 226-Estoppel — Acquiescence -Effect. 

fin h l all i thrOUg . h the Pudency of land acquisi- 
Q N'f 6 l 0 ?’ t10 P etitio ^rs never questioned 
m«n» a the noti5cati °ns issued by the Govern 

meat and the action taken by the Collector but on 

proc^ingYsu^hJ co'^se Tconduct disenR^fthe 

High Court under Art. 226 of thn rw r? 

trLiX^sment 

succeeded in nuking the d^partmTut "acTup^nfS 
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CONSTITUTION OF INDIA (1950), Arts. 226 & 32, Note 48 


asfiirance he wants to turn round and question under 
Art. 226 the legality of the order for which he was 
himself respc nsible, it would be a perverse exercise 
of jurisdiction under Art. 220 to quash the order of 
Income tax Officer. See Income-tax Act, Ss. 3, 4 and 
35 (1). AIR 1959 Andh Pra 174 (DB). 

Art. 226— Territorial jurisdiction— Waiver of. 

There cannot be a waiver of objection to jurisdic 
tion of the High Court, to issae a Writ for the 
doctrine of waiver cannot be invoked in a case 
where there is total want of jurisdiction, such as, 
when the Authority or Tribunal is beyond the terri- 
torial jurisdiction of the High Court. 1955 Andh 
WR 122. Foil. 1955 Andh L T (Civil) 117: 1955 
Andh W R 175 i AIR 1955 Andh 17S (179) (Pt B) 
(Prs 3, 4). 

Art. 226 — Plier accepting further renewal of 

temporary permit granted to him for less than three 
>ears — Subsequent order cancelling temporary permit 
challenged by plier — He cannot ask High Court for 
mandamus directing authorities not to give effect to 
order cancelling temporary permit and to incorporate 
in it period of three years. See Motor Vehicles Act 
<1939), S. 56. A I R 1963 Assam 182 (DB). 

Art- 226 — Question of law — (Industrial Disputes 

(Appellate Tribunal) Act (1950), S 7). 

The parties before the Labour Appellate Tribunal 
may be expected to assume that the Tribunal is cons- 
cious of the limits of its jurisdiction, and they will 
not be disabled from making a grievance in an appli- 
cation under Art. 220 of the Constitution that the 
Tribunal has entertained an appeal under S. 7, Indus- 
trial Disputes (Appellate Tribunal) Act, 1950, in a 
case which does not raise a substantial question of 
law. A I R 1951 Bom 202, Disting. (1958-59) 14 
F J R 114 : 59 Bam L R 413 : (1957) 2 Lab L J 37 , 
I L R (1958) Bom 49 i A I R 1957 Bom 188 (192) 
(Pt D) (Pr 10) (DB). 

Ait. 226 — Objection to jurisdiction of lower 

authority. 

Before a question of jurisdiction of a tribunal is 
raised on a petition under Arts. 220 and 227, objec 
tion to jurisdiction must be taken before the tribunal 
whose order is being challenged. (Underlying prin- 
ciples stated'. 1914 K B 008, Rel. on. 55 Bom L R 
922 : I L R (1954 Bom 247 : A I R 1954 Bom 202 
<203, 204) (Pt B) (Prs 4, 5) (DB). 

Art. 223 — Who can apply — Right to challenge 

proceedings under Land Acquisition Act — Accept- 
ance ot award no bar to obtain relief under Art. 226 
— Land Acquisition Act (1894), Ss. 11 and 12 —Evi- 
dence Act (1872). S. 115. 

Mere withdrawal of tbe compensation awarded 
will not disentitle the awardee to relief if he is found 
otherwise entitled to it. Right to hold property is a 
fundamental right and there can be no waiver of 
such right. Acceptance of the award cannot be taken 
as amounting to such waiver as would disqua ify the 
awardee to ask for relief and obtain it under \rt. 226 
in an appropriate case. (’66) 67 Cal W N 647. 

Arts. 226 and 311 — Estoppel — Life Insurance 

Corporation Act (31 of 1956). Ss. 11 and 49 — Life 
Insurance Corporation of India (Staff) Regulations. 
1956 —Pules 9 iiii) (c), 20 (2) and 41 ( 1) — Servant of 
Corporation — Termination ot service by payment of 
one month’s notice pay in terms of contract for un- 
satisfactory work — Acceptance — Application tor 
writ. 

Held , on facts (i) that the petitioner was estopped 
from challenging the order of termination because he 
had accepted his dismissal by drawing two months’ 
pay which was offered. After all, an appointment bv 
the Corporation is primarily a matter cf contract and 
if the termination of the contract is accepted by an 


employee, who takes the benefit offered, it is impos- 
sible for him afterwards to challenge the validity 
thereof. 

(ii) That the petitioner’s services were regulated by 
the (Staff) Regulations, 1950, and not by the Life 
Insurance Corporation Field Officers (Alteration of 
Remuneration and other Terms and Conditions of 
Services) Order, 1957. The petitioner’s case was not 
governed by Rule 41 and his services were properly 
terminated under R. 20 ^2) by serving one month's 
notice. The terms of service themselves contained a 
term empowering the Corporation to terminate the 
petitioner’s services at any time, if the results were 
not satisfactory. Under the terms, even a notice of 
one month was not necessary. AIR 1900 Mad 333, 
Rel. on. 

(iii) That as the Divisional Manager was the 
appointing authority under R. 9 he had power to 
terminate the services of the petitioner. AIR 1961 
Cal 108 (110, 111) (Prs 6, 7). 

Art. 226 — Estoppel — Applicant taking part in 
proceedings without prejudice to right to challenge 
Legality— If bar to application for writ. 

\\ here the petitioner took part in the Lard Acquisi- 
tion proceedings after expressly reserving, rights to 
challenge the legality of the acquisition in appro- 
priate proceedings, the conduct of the petitioner is 
not such which disentitles him from obtaining any 
relief under Art. 220. (’58) 62 Cal W N 73. 


Art. 226 — Benefit of to oersons avoiding income- 

tax - (Income-tax Act (1922), S 34). 

While being aware that assessment of taxes and 
impositions is not a pleasant affair, it would be a 
dangerous principle to extend the benefits of Art. 220 
of the Constitution to those who have transgressed 
the law and yet are too faint-hearted to speak out the 
truth end confront the consequences. Under such 
circumstances, if the authorities and the assessee have 
come to a working arrangement, it is not for the 
High Court to interfere and re-open the same. A writ 
of mandamus or certiorari would be appropriate if 
the authorities had done something w'hich infringes 
the law, but within the boundaries of law, tbe High 
Court is not called upon to disturb arrangements 
which parties may have come to with their eyes open 
and fully cognizant of the consequences of their acts. 
A I R 1954 Cal 271 (277) (Pt B) (Pr 25). 

Art. 226 — Civil P C. (1908', S. 80 — Scope and 

object — Notice issued under S. 80 — Whether estopped 
from filing petition. See Civil P. C. (L908), S. 80. 
AIR 1953 Him Pra 95. 


Art. 226 — Estoppel against application for 

it— (Evidence Act (1872), S. 115) 

rhe question of estoppel or acquiescence is essen- 
lly a question of fact which has to be decided on 
)per materials before the Court and not in a wnt 
>ceeding. , , , 

Ield. as the conditions for the applicabii itv .A?.? 
ctrine of acquiescence were not fulfilled in tm 
!0, that doctrine could not be invoked. (18oU; 

D 90, Rel on. Bhagat Rajinder Kumar Sawhney 


4) (FB). . 

-Art. 226— Estoppel — Acquiescence or subnus- 
n — Refusal of temporary permit to appnean 
er temporary parmit granted to State * r* n _P 
thority — Writ petition to qmsh order * . V_2 
,nd to have disregarded provisions of M* v • AC 
plicant leld not precluded from seek ng 

ler - (Motor Vehicles Act (1939. 
l 1034, Dist.; 1959 Kcr L J 54»i 1959 ' Ker L I 

R 1 1959) Ker 1224 : AIR I960 Ker oj (3~) ( 

Art, 226-Bar to wnt-Submissjon to^ur.sdjct.o^ 


writ. 
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Submission to jurisdiction of the inferior tribunal 

the H?ah° Po, V* 8 T al t0 the wri ‘ i ur ' s diction of 

397 Foil C ,or. r c I ? r S r u P reme Court. A I R 1957 S C 
397, Foil. 195S Ker LT 1034 i 1958 Ker L J 997. 

(Panchavi^s 8 — T 'r' 1 P° ap i pIy 7 Lstopppl a S al 'nst— 

S. 69j * y tS T ‘ C ‘ Panchi >' a,s Act >2 of 1950), 

hpH*h P fh iti °D er P urchased right in an auclion 
V«!r b U’| he Pa , ncha y a ‘ to vend betf in market for a 

Ck. tun p V r ! od was about ‘° expire the 
annth. Ts e d a ? ubllc auction and sold the right to 
another The petitioner challenged the validity of 

the auction by an application under Art. 220 on the 
ground that the auction was not warranted by S. 09, 

T. C Panchayat Act, 1940. and that the Rules and 
Bye-laws which permitted the auction were invalid. 

Held, that the petitioner was not estopped from 
questioning the validity of the auction by the fact cf 
his having enjoyed the benefits of ihe rights by pur- 
chasing them at the previous auction in the absence 
ot any thing on record to show that he was one of the 
Didders at the impugned auction or that he had 
acquiesced in the proceedings or that he did anything 
J^peot °f the action. 1957 Ker L T 342 : I L R 

awssiiwr l ' 2u7 ■ 1 1 n 1857 ■<" 

-Art. 22 5 I stoppcl — Petitioners agreeing to 
arrangement embodied in Government order—Lega- 

questioned — (Evidence Act 

(lo/J;, 8 llo). 

Where the petitioners have agreed to the arrange, 
merit embodied in a Government order they cannot 
contend that the order is illegal or that it was passed 
in violation of the rules of naturil justice, nor can 
they invoke the extraordinary jurisdiction of the 
H gh Court to quash that order by the issue of a writ 

19 * 5 l Ke J LJ 2,7lIL « (1957) Ker 
59:1957 Ker LT 193 i A I R 1957 Ker 22 (24) 
<Pt A) iPr 6 ) (DB). 1 

Art. 226 — Acquiescence — Effect — Bye-laws of 

co-operative society— Vmindment of , by resolutions 

passed at meeting unanimously - Petitioner member 
present at meeting -Petition directed against validity 
of resolutions and their registration— Maintaimbility 
(Madras Co-operative Societies Act (fl of 1932), S. 12) 
1957 <.er L J 199 , 1957 Ker L T 56 : A [ R 1957 Ker 
14 (15) (Pt A) (Pr 2). 

Arts. 226 and 227 — Appellate authority consist- 

ing of two members under relevant notification con- 
stituting it — Objection to appeal being heard by 
single member not raised at the time —Appellant will 
not be permitted to question the jurisdiction of the 
appellate authority when it has gone against him by 
invoking the jurisdiction of the High Couit under 
Arts. 226 and 227. AfR 1957 Madh Pra 53 and AIR 
1957 S C 397. Re!, on. 1964 MPLJ 239 : 1964 Jab 
L J 359 i AIR 1905 Madh Pra 113 (114) {Pt B) (Pr 7) 
(DB). 

Art. 226 — Petitioner challenging validity of 

notification issued under S. 6 of the Land Acquisition 
Act (1894) nearly after five years — During all the<e 
years petitioner participating in acquisition proceed, 
ings throughout, including first appeal, in which 
remand order was midd— He would not be entitled *o 
any relief in writ proceedings. 1965 MPLJ 208 •' 
1965 Jab L J 322. 

Arts. 226 and 227— Estoppel against applying — 

Objection to the j irisdiction of the Tribunal not 
raised before it — Person taking chanc«* of obtaining 
favourable decision — He cannot later on urge want 
of jurisdiction by the Tribunal. 

A person who does not raise before a tribunal the 
objection that it has no jurisdiction to deal with the 
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matter and takes a chance of obtainirg a favourable 
decision cannot be permitted, when the decision goes 
against him, to subsequently question the jurisdiction 
of the tribunal. By this conduct, he precludes him- 
selt irom raising the objection about jurisdiction 
afterwards and the High Court which exercises a 
special jurisdiction under Arts. 220 and 227 of the 

amps y - in claiming the writ. 

KB.eO an d A . I R 1957 S C .397, Rel. on. 

1961 MPLJ (Notes) 2/0. 

c ~T * r * 2 6 “ A p p 1 iea bili t y - Foreigners Act (1946), 

r-i.; J i •' d 7 Citizenship Act (1955), S. 9 (2) — 
CU zenship Rules, R. 30— Petitioner coming to India 
on Pakistani passpo-t and for several yeais over- 

tay '*?5 ‘ erra bis visa— Deportation imminent — 
— Petition under Art. 226-Maintainability. 

„ p V t. er ® 3 Muhammadan, who had come to India on 
a Pakistani nassport and had far 5 years overstayed 

when hud* hls . v j?a’ a ,ed a petition under Art. 220, 
when his deportation was imminent, for a writ to the 

appropriate authorities not to depoit him and at least 

men.i/rj: g0t J an opportunity to move the Govern- 
or, 1 R f 4 adla S 0 <1) of the Citizenship Act 

dilnn f°J- the Cl ‘izenship Rules and the latter 
disposed of his petition. 

whl , 6 M di ? iSSing f !l? pe f lion< that the petitioner, 
who had done nothing for 5 vears to move the 

cidzemhfo ° f ,j ndia *? clear the doubt about his 
citizenship, could not be permitted to stay on for 

another term just to move that Government on the 

mere chance of his getting a favourable order. Everv 

oerso'^ L S h *' ' ed f ° pr ° fe ?‘ i,self and to turn out a 
” “7 ^ P 0 ™ °° a foreign passport, issued 

1959 AnHh P p oai J W j 1 ‘ ch be bad overstayed. AIR 

AIR iQfin h w Pr i a i 2 ,1 1 and A[R 1959 Pun i 201 - Disting. 
AIR I960 Madh P,a 381 (381, 382) (Pr 3) (DB). K 

, \ A ’c 226— Quo. warranto —Nature of writ-Cr.n 

duct of relator- Acquiescence- Effect: 

The conduct of the petitioner who comes to Court 

has£"o f be take Ueb f COmeS 006 ° f the fac ‘° rs which 
nive to be taken into account in this respect and 

p“ai a Vf er ^IR C \ 9 53 ?ag si Rel. r on. rdS C ° meS ‘° C ° ra ' 

W r he ! e ‘ he P 3rson seeking to object to the 
y.? 1 ,l Y election not only takes part but waits 

hi he |M> efea f te u and fhen turQ,; roun d to 'challenge 
doVo ? B 0i ^ C l l he , k sh ;“ ld »' t he allowed to 

7 ', L L *lJ l957) Pra 188 , 1962 M PI i 

(Notes 5 » 1957. lab L J 170: 1957 M P P 177 . atr 

1957 Madh Pra 60 (63) (Pt B) (Pn 21. 23? 

—Art. 226 - Madras Hindu Religious ar.d Charit- 
N,Mfi E ^M 0VVme 3 tS £ Ct (1 f 9 of 19 51), is. 3 and 0 ( 4) - 

Sir? f to a U C 7° 3 ? har “y -Petitioner in ZtTol 
Objecting to validity of notice on groand that the 

Hold VutinnT evc . l 'j sivel y confined to Hindus- 

Smi” ( «, S M 0n | d I a ? P o e , al fi,pd by him ' in wri 

M5 78 Mad ?vV .n- L J 7' : ' L R < 19f ^ 2 Mad 
(Pt A) (Prs‘5 4). VV 103 ‘ A 1 R 1905 Mad d'G (417) 


Art. 226-Estoppel against applying. 


3 P ^j Son , aggrieved is refused a relief to 

acquiescence'in^th? 6 '^' 5 ' 3 b ° euti , led 011 the «co U nd of 
s ary to esUbl ish t hT h* T' nplained ° f - i* neces- 

&bt h tsS ^ ‘"“b- cm it ted 

' rt | A pe 5 s °n who has no knowledge of his 

i gnora nt , win°n(ft U be ^r'el ief^'t'o 6 v^h' 
entitled on the ground that he omitted to assert that 
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right . 70 Ma i L VV 9S1 i (1958) 1 Mad L J 1 : 1958 
Mad L J (Cr) 22 : A I R 1958 Mad 236 (238) (Pt A) 
(Prs 5, 6) (DB). 

Reversed on another point in AIR 1960 S C 1191.] 

— —Art. 226 — Qao wa-ranto —Writ is not issued as 
matter of course — Relator will not be entitled to 
information in nature of quo warranto if it is shown 
that he acquiesced it the election to which he objects 
or that lie is raising objection which might have 
been put forward against himself at a previous elec- 
tion or that while cognizant of the objection he 
\ oluntariiy so acted as to enable the respondent to 
exercise the olfice. (1954) 1 Mad L J 102 : ILR ( 1954) 
Mad 908 : A I R 1954 Mid 563 (568) (Pt E) (Prs 24, 
25) (DR). 

9 Art. 226 —Scope -(Madras Co-Operative Socie- 

ties Act (6 of 1932). S. 51). 

Where the petitioners objected to the jurisdiction 
of the Deputy Registrar to decide th e di.< pute relating 
to the election of Directors of a Bank by its general 
body, by filing a writ petit ion to the High Court, 
and later on filed a revision under s. 51 of the Madras 
Act (6 of 1932) to the Registrar, the conduct of the 
petitioners in filing the levisicn could not be con- 
sidered as precluding then from agitating the ques- 
tion in the writ proceedings. Madhava Rao v. Sun a 
Rao. (1953 2 MLJ 340 : 1953 Mad W N 515: 66 
Mad LW82l:ILR (1953) Mid 1047 : A I R 1954 
Mad 103 (105) (Pt B) (Pr 7) (FB). 

• Art. 226 -Estoppel against applying -Election 

dispute— (Evidence Act (1872), S. 115) — E'ection — 
Validity. 

Those candidates, who took their chances at the 
eleclions and failed, are not estopped from challenging 
the election of their opponents on the ground that 
the electoral rolls were defective. There can be no 
question of any estoppel because it cannot be said 
that the position of the other side has in ary way 
altered by reason of something done or not done by 
the petitioners. Kanglu Raula v. Chief Executive 
Officer, ILR (1954) Nag 875 : AIR 1955 Nag 49 (58, 
59) (Pt C) (Pr 25) (FB). 

Art. 226— Petitioner stating in writ oetition that 

he did not take part in election at anv of its stages — 
Petitioner is not barred by doctrioe of estoppel from 
filing writ application challenging legality of election 
on ground of its being violative of R. 17. Bihar Pan- 
chayat Election Rules. ILR 33 Pat 905, Disting. 
1964 B L J R 455 : ILR 44 Pat 585 : ABR 1964 Pat 500 
(502) (Pt B) (Pr 5) (DB). 

Art. 226 — Estoppel — (Evidence Act (1872), 

S. 115.) 

Where the petitioners knowing of the illegality 
participated in an election and thus acquiesced or 
concurred in the election, they would be estopped 
from challenging the validity of t •. at election after 
having lost. ILR 33 Pat 9( 5, Rel. on ; AIR 1958 Pat 
149 Disting. 1958 B L J R 177 : A I R 1959 Pat 7 (8) 
(Pt A) (Pr 6) (DB). 

Arts. 226 and 227 — Appl icability— Party denying 

Jurisdiction of Tribunal and succeeding in the plea, 
cannot deny truth of the plea in subsequent proceed- 
ings before another Tribunal —Suit for rent -Defen- 
dant challenging jurisdiction of Civil Court and 
succeedirg in his plea — He cannot subsequently in 
suit before Rent Controller say that he cannot piss 
eviction order — Tenant permitted to raise plea by 
Rent Controller and declining to exercise jurisdiction 
vested in it — More appropriate remedy is Art. 227 than 
Art. 226. See Ibid, Art. 227. 1955 B L J R 47 : AIR 
1955 Pat 198 (DB). 

—Art. 226— Quo warranto — Petitioner acquiescing 


in election — He will not be entitled to information iz 
naturt of quo warranto — (Municipalities— Patna Muni- 
cipal Corporation Vet (13 of 1952), S. 545 (2) ). A I B 
1955 NUC (Patj 5971 (DB). 

Arts. 226, 3 L and 19 — Conduct acquiescing ic, 

order of Government — Order challenged to be ultra 
vires on grour d of contravention of fundamental right 
—Waiver of fundamental right— (Evidence Act (1872).. 
S. 115)— See Ibid, Art. 31. AIR 1953 Pepsu 9. 


® Art. 22G - Estoppel against applying -Lack ol 

inherent jurisdiction — Failure of party to raise objec- 
tion about — Effect of — Exercise ot discretion by 
High Court. 

Want of inherent or initial jurisdiction goes to the 
very root of the matter. Neither consent nor acquiesc- 
ence of a party can vest a Tribunal with jurisdiction 
where none exists. Nor can such consent or acquiescence 
confer validity upon the ordfr of the Tribunal wheie- 
the order in the very nature of things is a Qullity having 
been made bv a Tribunal without any jurisdiction in 
the matter. Where the lack of inherent jurisdiction in 
a Tribunal is patent cn the record, the failure of a 
party to raise objection about want of such jurisdiction 
before the Tribunal would not by itself stand in tho 
way of the High Court granting relief to the party 
concerned on that score. If, however, because of the 
failure of the petitioner to raise such an objection 
theie arise certaia equities in favour of the opposing 
party or some other circumstances supervene which 
make it inexpedient to grant relief to the petitioner, 
the Court would in lh(-> exercise of its discretion refuse 
to grant such a relief. Davinder Singh Araar Singh v. 
Deputy Secretan-cum Settlement Commissioner, 60 
Fun L R 555 ; l%4.Cur L I 243 « ILR (1964) 1 Pun} 
905 : AIR 1964 Punj 291 (296, 297) (Prs 11, 12) (FB). 


Art. 226 — Scope — Award of Industrial Tribuna) 

— Major portion accepted — Continuance of litiga- 
tion by petition— Permissibility. 

It is open to a party to an industrial dispute to 
accept a major part of the award and still to continue 
the litigation in certain circumstances and one such 
circumstance is that the award in so far as it relates to 
certain workers is in excess of their demand. (19o9- 
60) 1G F J R 152 : AIR 1950 Punj 76 (77, 78) (Pt A ' 
(Pr 8). 


Art. 226 —Discretion of Court — Failure to rah* 
objection as to jurisdiction —(Industrial Disputes Act 
(1947), S. 7(1) ). 

I he Court has always the power and the discretion 
to grant or refuse to grant the writ and while e 4f er ? 1 ' 
sing discretion it will take into consideration all me 
the relevant factors. The failure to raise objection tc 
defect or lack of jurisdiction of the Tribunal before 
it is always a material and relevant factor and ® uS . 
be taken into account. Ordinarily such a conduc • 
would preclude the petitioner from claiming tD* 
writ unless a cogent explanation is furnished > 
stating the necessary facts upon affidavit which snou 
satisfy the Court that the failure to raise the objection 

relating to jurisdiction was not deliberate or that - 

petitioner had no kno.\ ledge of facts on which 
objection could ba based. , • 

Where a petition under Ait. 226 was institute - 
which the question of defect of jurisdiction ol 
Tribunal was raised for the first time, . 

Held, that such conduct would disentitle the P ' 
tioner to the relief by wav of certiorari, nor cou ^ 
petitioner claim any other relief under Art. 2- ^ 

Constitution in the circumstance*. 61 P u . n, 0 co Q4) 

ILP (1959) Punj 1602: AIR 1959 Punj 3SJ (^ 

(Pt B) (Prs 7, 8) (DB). . __ 

Art. 228 — Writ Petition to set aside election^- 

Petitioner fighting election in spite ® ^? t ; t i 0 n d£»* 
— Does not operate as estoppel — Writ pe 

barred —(Evidence Act (1S72), S. 115b 


CONSTITUTION OF INDIA(1950). Arts. 226 & 32. Note 48 


firstly ’ J^ere cannot be any estODD«l 

ustlv*^? f a f tU i ta .L nd secondly, because it cannoTbe 

in P o tU ated that . the , position of the respondents 

^on of 2" a L t6red ° r adversel y affected by 

something done or omitted to be done bv 

flai U44° nerS ' 19t>2 Raj L vv 57 i I L R (1961) 11 

—A rt - 226-Motor Vehicles Act (4 of 1939), S. 57— 

f °H Par “ ll: un , der Motor Vehicles Act not 
making objections to applications by others for permit 

.„J, h ' s would oni y debar him from subsequently 

ff® 8 ' 11 * validity of permits granted to them -This 

svh.I i p h i“ ,I0m r£ pursuing his own apolication 
ann!i h 1 Pending — 1 f no orders are passed upou his 
application he can proceed under Art 226. See Motor 
Vehicles Act (1939), S. 57. A I R 1953 Raj 1. 

.• “T^ft 226 -Pe tidon for writ of certiorari -Main- 
tainabihty — Wilhdrawa 1 of prior petition under 
». 45, Specific Relief Act. 

withdrawal of a petition filed under S. 45, 
Specific Relief Act, without decision on the merits 
atter the coming into force ot the Constitution of 
Mewar. is no bar to a subsequent petition for a writ of 

i e Ri? r |?n W 5 SiDgh ’ !LR (1951) 

<pfcMPr ii, (FB?. 81 AIR 1952 Ra ‘ 22 (25) 

——Art. 220- Application for writ, maintainability 
-[Evidence Act (1872), S. 115]. y 

Applicant taking advantage and benefits under 
oraer, cannot complain against the order 6 Sun I R 
534 . A I R 1954 Sau 90 (91) (Pt C) (Pr 8) (DB). 


Art. 226 -Decision of Election Tribunal — Richt 
to challenge by writ - Waiver — [Representation of 
the People Act (1951), S. 98]— (Waiver). 

Waiver is the abandonment of a right and is either 
express or implied from conduct. A person who is 
entitled to the benefit of a statutory provision may 
waive it and allow the transaction to proceed as 
though the provision did not exist. 

Tribunal declaring election of applicant to be void 
—Applicant filing his nomination paper at fresh elec 
Applicant defeated — Application under Art 
220 against Tribunal's decision filed thereafter — 
Applicant held had waived his right of challenging 
decision of Tribunal by acquiescing in it. AIR i'qsu 
V in Pra 44 (46) (Pt C) (Pr 12). 

49. Executive and quasi-judicial decisions— 

Distinction. 

See also Notes 140 and 108. 

• Art. 226 -Conditions for invoking Art. 130 (1) 

—Distinction between quasi-judical and executive 
decisions— ‘Tribunal' contemplated by Art. 130 (1) — 
Comparison with Arts. 220 and 227 — Industrial Dis- 
putes Act (19471, S. 10-A — Decision of arbitrator 
acting under— \ppcal under Art. 130 (1) — Not com- 
petent —Arbitrator is not a Tribunal, although his 
decision is quasi-judicial — Position of Industrial 
Trib inal and private arbitrator under Arbitration Act 
compared. See Ibid, Art. 130 (1). AIR 1963 S C 87 4. 

—Art. 226 — Distinction between quasi. judicial act 
and administrative or executive act— Consent of 
Advocate-General under S. 92, C. P. Code — Act of 
giving consent is merely administrative act. 

The act of the Advocate General in giving his 
corsent to the institution of a suit under b. 92, C. P. 
Cede cannot be called a quasi-ju iicial act. It is merely 
an administrative or executive Act. AIR 1954Trav-Co 
331, Diss. from. 8 Ind Cas 1160 (1) (Lah), Rel. on. 

Section 92, or any other provision, of the C. P. 
Coae does not require the Advocate-General to hold 
any enquiry or to give an opportunity to the party 
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to be affected of being heard. The rules framed for 
the guidance of the Advocate- General which are 
contained in the Legal Remembrancer’s- Manual, even 

. thev J ar o trea *ed as statutory rules do not make it 
incumbent upon the Advocate-General in all cases to 

u‘V ? U £ PP fk rtUni /u t0 j he party c0ncern ed of being 
heard. Further, the Advocate-General is not bounf 

Offio h «r n U f S t ? ac , t . u P° n the re Port of the District 
Officer or to give hi? consent only on the basis of the 

a-ts and circumstances as determined upon the en- 

He JS ? h j er u ty f0 act u P° n his own pure dis- 
cretion in spite of the reports of the District Officer. 

Again a judicial or quasi, judicial act must involve 

?{W C h 10D f as t0 the rights of the parties and must 
affect the interests of one or the other of the parties 
In giving his consent under under S. 92, C. P Code 

ri 1 «fh# AdV f >2 f a »f e ’ Genera j is not e *P ectecl to decide the 
rights of the c intending parties. Even if he has to 

hold an enquiry he is merely to see whether there is a 

pnma facie case that should be allowed to get to a 

Court of law. The Court is not to be influenced i D 

deciding the ca«e by the fact that the Advocate 

h ?f S - g !u 6Q r hlS COnsent t0 institution of 
the suit. It is therefore not a case in which there is 

any decision about a dispute or a claim. 

lliTOgb ,h. DUHc, Ole 

after giving notice to the proposed cefendants to the 

nriL aD ?2° gIVe hlS consent only when he finds a 
prima facie case made out for the institution of the 

proposed suit But this is merely a directive which 

can be said to be desirable and cannot be said to be 

binding as a matter of l,w. Case-law discussed 

(Distinction between quasi-fudicial act and admini- 

“a fi atl /Xf rt or executlve a ct pointed out.) I L R t 

All ( 609 : ;AIR 1955 All 372 (376) Vt A, (ffio! 

2 fl°rn U o P ‘. Agricultural Tncome-tax Act 
(1949), S. 6 (1), Proviso - Grant of nermioinn 

assessee to change method of compuUtion of his 

city See B U r< P° A eye T aC | tS r in its exeoutive capa- 

1949) S fillip A ^ r ' CU . t , U ., ra L Income-tax Act (3 of 
1W4J), 8. 0 (1), Proviso. AIR 1953 All 25. 

——Arts. 226 and 227— Jurisdiction— Judicial orders 
R»lv ?,S ra j acting under S. 87 of Madras Hindu 
M'S'™* f ad Charitable Endowments Act “ 9 „f 

S. 9 435). N tUre ° f func ^ ,ons— (Criminal P. C. (1898), 

Under S. 87 of Act (19 of 1951) the • 

exercising more or less only an executive ? ' 1S 

^ st ‘> ‘he Magistrate is acting fn a f d cial cana^ 

M ™ designate, tiffin g 

him^nd hafnothing 3 ^pUTo? g?* 

pdIo,1f[ S, 3lh e T mjftur5u.lrA™ b f;7“flF 

Sffwsr if tffi; ° J r 

[fm pliedly overruled in AIR 1959 Andh Pra 129 ] 
a* ^t Art ' 22G ~ Elecu,ive acts ~ ^ue of w r ; ts 

The issue of a writ of cerHnrari li- 

able writ which the High Court a ° y otber suit- 

Stan.".* 

a! ,h ' ot .. 
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CONSTITUTION OF INDIA (1950), Arts. 226 & 32, Note 50 


Though the acts which are purely executive in 
their nature, that is depending upon the discretion of 
a ^ e i making it, may not be amenable to cor- 

rection by the High Court, where the orders are 
passed or action is taken under a statute or an Act of 
the legislature by a Court or tribunal which is vested 
with the power to take and enforce decisions . regird- 
ing the rights between rival parties who appearbefore 
the tribunal or between then and the State, their 
proceedings, orders and actions cannot be said to be 
“executive." They would really be in the nature of 
judicial or quasi- judicial proceedings and orders and 
where it is shown that the authority or tribunal has 
acted contrary to or has not observed the provisions 
of such Act or statute or has during the course of so 
doing not observed the rules of natural justice, the 
High Court has ample jurisdiction to issue .the neces- 
sary writs. Sampu Gowda v. State of Mysore, I LR 
(1953) Mys 440 i 32 Mys L J 12 : AIR 1953 Mys 156 
(165, 166) (Pt J) (Pr 42) (FB). 


50. Executive, writs and orders against. 

See also Note 140. 

(a) Discriminatory, arbitrary and mala fide 

orders. 

(b) Duty to act within law. 

(c) Duty of High Court to exercise power 

with restraint. 

(d) Limits on interference by Courts. 

(e) Order without jurisdiction and against 

mandatory provisions. 

(f) Discretionary orders. 

(g) Orders not justiciable. 

(h) Finality of executive and administrative 

orders. 


50. Executive, writs and orders against 
See also Note 140. 


Art. 226 — 

Ibid, Art. 1 16. 
Mad 48 (DB). 


“Executive action" — Meaning. See 
(1956) 2 Mad L J 430 : AIR 1957 


— Arts. 226, 311 and 320 - Applicant high officer 
of S ate-Counci! of Ministers deciding thatapplicant 
mus take all available leave and retire -Decision 
oiaily conveyed to applicant by Chief Secretary- 

Chief Secretary giving order in writing to that effect 

Applicant applying tor leave which was granted by 

Council of Ministers -Applicant before expirati>nof 

leave applying for writ of certiorari for quashing 
order oi Council of State-Arts. 311 and 320 held did 
not apply because there was no order made dispens- 
ing with services of app icant - In circumstances of 
case writ of certiorari held could not be issued AIR 

19o2 Trav-Co 409 (411) (P r 3) (DB). * ‘ 


;Art. 226 — jurisdiction of High Court-Orders 

against Executive Officer in respect of administra- 
tive order— Power to issue. 

c Ti ie i urisd . ic ‘ ioD of the High Court under Art 223 

ot the Constitution is much wider than it was prior 

t° L th0 en ? ct , mei ^ thereof - The High Court under 
Art. : : — 0 of the Constitution has the duty to see that 
die fundamenta rights guaranteed by the Constitu- 
lon are not violated by any law cr any action taken 
thereunder. The Court will undoubtedly pit limita- 
tions upon its powers, and will not exercise its 
powers under the Article in a matter which cannot be 
dealt with judicially, nor would it take notice of 
anything which it cannot judicially take notice, n #r 
interfere with the action of an executive officer un 
less it is satisfied that the executive officer con 
cerncd is under an obligation to do something or to 
forbear from doing some hing. The Hgih Court has 
under the Article undoubted jurisdiction to issue an 
order even against an executive officer who has issued 


an administrative orJer, in order to safeguard the 

A ro a ^^ ta L ri8ilts tbe cozens. AIR 1950 S C 103- 

ATR 19o0 Bom 363 (FB) Ref. The powers of the 

Court under S. 18 of the Trav-Cochiu High Court Act 

are the same as under Article. ILR { 195 J ) T C 496 i 

?Pt A) (Pr L G) T 18 1 1 R 1951 T C 197 < 199 ' 200) 


50 (a). Discriminatory, arbitrary and 

mala fide orders. 


® A 5 ts * 22G > 309 — Government servant on leave 
preparatory t i retirement— Leave revoked by Govern- • 
ment Government servant suspended and depart, 
mental enquiry ordered against him — Held, no 
breach of service rules - Petition under Art. 220 by 
*“ c t h • Government servant alleging mala fides on 
part ot Minister m charge — No counter. affidavit bv 
Minister concerned but affidavit filed by Secretary 
in the Department having no personal knowledge 
regarding allegations against Minister — Mala fides 
held proved— Orders set aside 


neici 


U) (ter r uli Gourt): that the impugned ordars 
were not be>ond the power of the State Government. 
1 ne Service Rules, which were statutory, vested the 

orders 10 ^ Go/erum0nt to P ass the impugned 


1 er majority: — (ii) The Constitution enshrines and 
guarantees the rule of law and Art. 226 is designed to 
ensure that each and every authority in the State, 
including the Government, acts bona tide and within 

♦ Kf !? ms °* P 0wer and when a Court is satisfied 
tnat there G an abuse or miiuse of power and its 
jurisdiction is invoked, it is incumbent on the Court 
to alfo r a justice to the individual. 

Taking the present case of the power vested in 
Government to pass the impugned orders, it cou'd 
not be doubted that it was veste i in Government for 

accompl ishi jg a de ined public p irpose viz , to ensure 
probity and purity in the public services by enabling 
disciplinary penal action agaiast the members of the 
service suspected to be guilty of misconduct. The 
nature of the power and the use of that power for 
achieving an alien purpose — wreaking the Minister's 
vengeance on the offijer — would be mala fide and a 
colourable exercise of that power, and would there- 

;2 r -^ b ^. struck do wn by the Courts. 1925 A C 333 and 
1926 Ch 66 and 1915 A C 872 and (1924) 1 Ch 433 
and (195 1)2 KB 284 and 1904 A C 515, Rel. on. Doubt- 
less. he who seeks to invalidate or nullify any act or 
order must establish the charge of bad faith, an abuse 
or a misuse by Government ot its powers. If bad faith 
would vitiate the order, the same can be deduced as a 
reasonable and inescapable inference from proved 
facts. (1894) 29 Ch D 459, R°I. on. The only question 
which could be considered by the Court is whether 
the authority vested with the power has paid atten- 
tion to or taken into account circumstances, wholly 
extraneous to the purpose for which the power was 
vested, or whether the proceedings have been initiated 
mala fide for satisfying a private or personal grudge of 
the authority against the officer. 

In the circumstances of the case, it would not be 
proper to brush aside the allegations made by the 
petitioner, particulaily in respect of those matters 
where they were supported by some evidence of a 
documentary nature seeing that there was no contra- 
diction by those persons who alone could have con- 
tradicted them. 

Per Majority, Raghubar Diyal and Mudholkar, J J-* 
co.itra. — The impugned orders were vitiated by mala 
fides, in that they were motivated by an improper pur- 
pose which was outside that for which the pTwer or 
discretion was conferred on Government and the said 
orders 'hould therefore be set aside. A I R 1963 
298, Reversed. S. Partap Singh v. State of Punjab* 

( 1965) 1 S C A 259: A I R 1934 S C 72 (81 to 86, 93) 

(Pt E) (Prs 5 to 10, 13, 14, 28). 


CONSTITUTION OF INDIA (1950), Arts. 226 & 32, Note 50 (a) 


. 32 “^la fide order-Order of Commis- 

sioner under S. 39 of Calcutta Police Act (1866). 

ht, P r!! tl0n - U ° der A r rt * 32 r° n grounds that reason given 
b y CommisMOner for refusing licence are not correct 
and that the Commissioner is annoyed with person 
applying for licence as the latter want to High Court 
by means of a writ petition - Are not sufficient for 
holding order of Commissioner to be mala fide Kishan 
V“ aDd Arora v. Commissioner of Police, Calcutta 

nW>l>JSCIIlM.<l«6l>,sCA 1 5oTSl)2SCj 

mo\ !S {Si , 1 ,<c " 541 1 ' A ' E 1961 s c ™ 

* _ . 22 S AppIicabRity — Selection of Controller 

— Industries (Development and Regulation) Aet-Test 
of mala fides on the part of Government. See Industries 
(Develooment and Regulation) Act (1951), S. 18- A. 
AIR 1957 S C 676. 1 
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(p^BiUr^ 959 AU LI 438 AIR 1959 AU 325 m 

— Art 226 — MutatiOD proceedings-Order not just 
—Interference with order— (Mutation). st 

An order in mutation proceedings cannot be said to 

V, ? ,US i ^ rd ? r v Y here * he ^ther whose name has been 
allowed to be brought on iecord by the Suh ni 

SlOnal u;o C O r\ Iff.. ^ L U - A . . ^ •Ulvi- 


sional Officer was a partyTo th^^utaTion proceed^Bs' 
an 1 he never objected to the names of his sons bei^ 

Silm dls&etloaary. 1938 A II L , 726 : ,950 

—-Art. 226 — Allegation of mala fides in Govern 
tTsu 5 t7in A prea at,0nS muSt be specific and direct* 


• Art. 226 — Applicability — Abuse of power — 

Remedy of aggrieved party — Section 5(7A) of the 
Income-tax Act is cot violative of \rt. 14 and also 
does not impose any unreasonable restriction on the 
fundamental rights to carry on trade or business 
enshrined in Art. 19 (1) g). If there is any abuse of the 
power it can be remedie i by appropriate action either 
under Art. 220 or under Art. 32 and what can be 
struck down is not the provision contained in S.5(7A) 
but the order passed thereunder which may be mail 
fide or violative of those fundamental rights. See Ibid, 
Art. 14. AIR 1957 S C 397. 

Art. 226— Executive action, mala fide— Duty of 

High Court — U P. Police Regulations, Pr. 228 — 
Direction to close history sheet issued. 

It is fundamental to the powers conferred on High 
Court both under Arts. 220 and 227 of the Constitu- 
tion to eee that ‘ihe rule of law’ is strictly adhered to 
in respect of executive actions which toueh either a 
citizen’s way of life or in any other way put his liberty 
and reputation in jeopardy. Where under the glib of 
maintaining a history sheet and having surveillance 
of a citizen, the police has taken actioa which in any 
manner affects the citizen's lioerties then such action 
would be struck down. 

(A direction to the police to close the history sheet 
and stop surveillance of the petitioner was issued as 
the action of Police was mala fi de.) I L R (1963) 1 All 
289 : 1963 All L J 590 i 1963 (2) Cri L f 241 i A f R 
1963 All 408 (411, 412) (Pt C) (Prs 14, 15, 16, 17) 
(DB). 

Art. 226— Evidence Act (1872), S. 114 —Discretion 

vested in Government Official— Presumption of bona 
fide exercise — When can be made. See Evidence Act 
(1872), S. 114. AIR 1961 All 361. 

Art. 226— U. P. Civil Service (Judicial Branch) 

Rules (1951), R. 14— Considerations involved — Rele- 
vancy of political activities of candidate — Opinion 
based on two grounds — One of th^m not relevant — 
Effect — Participation in R. S. S. Sityagraha — Held, 
was relevant consideration in determining fitness for 
judicial service. See U. P. Civil Service (Judicial 
Branch) Rules (1^51), R. 14. AIR 1961 All 361. 

Art. 226— Executive decision— Interference— Peti- 
tion under Art. 220 impugning decision of Govern- 
ment to impose qualifying test— Not discriminatory — 
High Court held had do jurisdiction to interfere with 
executive decision of Government. See ibid, Art. 14. 
AIR 1960 All 484. 

Arts. 220 and 227— Scope — Power under, when 

to be exercised. 

In a writ petition the fact that the petitioner consi- 
ders the impugned decisions arbitrary is not enough. 
The Court has to consider whether ihe powers have 
been exercised in an arbitrary manner. 1959 All W R 


la wuiuu ojvernment s action is chalU™ 

ed on ground of mala fides, to make general and h™ g ri 
allegations of lack of b >na fides or of b7ni ? n fl'° ad 

ed by extraneous considerations or other reasons 
not sufficient. Something more specific L r ! 5 
and more precise is necessary to sustain a plea 
nature. It on a vague and broad alJegition lelll 
any detail and which does not even specify the ind • 

dual who was subjected to the alleged vice the Cn'' 

eminent are to enter on their defence aml irm!,i i‘ 
establish that what they did was perfectly bonafi e de 
ani unconnected with any improper m„ e ° 6de 

trooeous cons.ierat, ons, it wll indeed be putting 
Government in a most difficult and least In g L 

portion. AFR 1962 S C 030 and AIR 1917 P r ia« 
(“ym foil- <19651 2 Andh VV It 3S3 - 3 * 

Audh Pra 425 (430, 431) (Pt Ej (Pr 9) ' AIR 1963 

rr A J 1, 2 ^„ _ ,n? rthern India Ferries Act MK 7 Ri 
S. 8, l ara 3, R. 19 framed under Act— Ord«r r 

bid of highest bidder-That the name of Ihe Eft 
bidder is on the confidential list maintained bv Os 
ernment of suspected smugglers of opium 
as reason for rejection - Nothing on record ted 
that officer conducting sale himself came t^T th hovv 
elusion on the point after considering the e C ° D ' 
stances and materials placed before hin 
which Government acted also not disclosed -Ord» D 
arbitrary and capricious because reason f or ' S 

is not one in compliance with S. 8 Para* 3 and' n 'in 
framed under Act— High Court fi i . and 19 

with the order by issue of a writ inarch 0 afthf 6 
was no exercise of discretion at all hJ L: a * there 

officer. AIR 1962 Assam 46 ( 48 | !p r ^ t (D B C ) 0aducti ^ 
[Reversed in (1902) Supp 3 S C R 503.] 

^7er of individual officers W I »*»i<*trative 
Bam 132 (DB). S.e Ibid, Art. K. ,i[Ri 951 

cSomfrfi s'lSSm -'s,m,‘S“ : »' 

licninary search and report aVaTns ' m< ! kiDK P»«- 
See Sea Custo ns Act (1878), S 189 T ESect * 

AIR 1958 Cal 232. 2 * 1958 Cr L J 62S : 

Art. 220 — Income-tax Act (199 c n d D 
assessments — If nrocoss ic j ’ o4 7“ Ee Peated 

High Court can and wU altavsiniel ma ) a fide - the 
Tax Act (1922), S. 34. AIR 1934 fi See Iuco ™ 

gytt &r to a: idit >- of 

cm,™,! .,bl,„ ri , y . se « lb , d . 
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CONSTITUTION OF INDIA (1950), Arts. 226 & 32. Note 50 (a) 


•1910) was not proved to have been passed mala fide— 

(Electricity Act (1910), S 4)— AIR 1904 S C 72 and 

AIR 1904 S C 304, Rel. on. ILK (1965) 1 Ker 578 i 
19G5 Ker L l' 561 : 1965 Ker L J 548 : AIR 1965 Ker 
253 (269) (Pt D) (Prs 63, 64 65, 66) (DB). 

Art. 226 — Grant of licence— Consideration of 

objections— Exercise of discretion by licensing autho- 
rity — Plea of mala fide and perverseness on part of 
authority — When can be sustained. See Kerala 
Gin emas (Regulations) Act (32 of 1 ^5S), S. 5 (1). I L R 
<1961) 2 Ker 6. 

Art. 226 — Municipalities — Madras District Muni- 
cipalities Act (1920), S. 43 - Division into wards — 
Mala fide;. -See Municipalities — Madras District 
Municipalities Act (5 of Ly20), S. 43. AIR 1933 Mad 
510. 

— Arts. 226, 19 and 245 — Notification by Director 
of Public Instruction prescribing ce. tain copy books 
for use in schools — Order arbitrary and creating 
monopoly — Notification quashed. ILR (1953) Mvs 
625 : 1934 Cri L I 9i)5 : AIR 1955 Mys 81 (83 to 86) 
<Pt A) (Prs. 4, 6, 9, 10) (DB). 

Art. 226 — Order allotting vacant premises under 

Cl. 23 (i), 2. P. and Barar Lett ng of Houses and Rent 
Control Order, 1949 -Effect of order is to seek to 
deprive owrer of enjoyment of property — Order is 
illegal if it is arbitrary and in utter disregard of law 
under which it is passed — Houses and Rents — C. P. 
and Berjr Letting of Houses and Rent Control Order, 
1949, Cl. 23 (1) 1951 Nag L J 140 : ILR (1951) Nag 
228 i AIR 1951 Nag 22 (24) (Pt D) (Pr 10) (DB). 


Y ol -V, ^ap. 4-F (b) — Civil App. No. 30 of 1963 
dated 1 0- 9-03 (S C), AIR 1964 S C 902, AIR 1957 S C 
354: AIR 1957 S C 82, AIR 1958 S C 30, AIR 1904 
SC 449. AIR 1904 S C 72, (1950) 1 All E R 855, AIR 
194o Lah i 41 (FB) and AIR 1952 S C 106, Rel. on. 
bunnder Nath v. State of Punjab, 66 Pun L R 418 : 

ILR 0964) i Punj 722 i AIK 1965 Punj 380 (390, 
391) (Prs 13, 15, 16) (FB). 


Art. 226— Urgent grievance of citizens — Repre- 
sentations to Minister and Secretaries to State Govern- 
ment not heeded —Citizens filing writ petition against 
authorities— Objection that petition was premature 
and filed with undue haste — Objection held ill advised 
ard repelled as unmeritorious — Attitude o4 bureau- 
cratic indifference on part of high placed authorities 
deprecated. ILR (1964) 2 Punj 150 : AIR 1964 Punj 
533 (537) (Pt A) (Pr 9) (DB). 

—Arts 226, J63 (3) and 166 (2) — Punjab Municipal 
Act (3 of 1911', S. 238(1) — Investigation into mala 
fioes of Minister in charge — Order of supersession 
under S. 238 issued in the name of Rajpramtkh— 

J unsdmtio 1 : of Court — Investigation into mala fides 
ot Minister in-Charge — Jurisdiction of Court. See 
Ibid, Art. 103 (3). MR 1957 Puui 100. 

— Arts. 226 and 19 (1) (f)-Mala fide order of Gov- 
ernment under colour of law — Order cancelling pre- 
partition tenancy rights without inquiry and reallott- 
ing them to another — Illegal and can he terminated. 
1956 Raj L W 501 : (LR (1956) 6 Raj 554 i AIR 1950 
Raj 139 (141, 142) (Pt B) (Prs 10, II, 14, 15) (DB). 

50 (b). Duty to act within law. 


— — A rt. 220— Writs against executive — Arbitrary 
exercise of discretion — Employees’ Provident Funds 
Act (1952). S. 14 (B) — Employer u it making pay- 
ment in schedule! time — Government not levying 
damages — Employer c m legitimately presume that 
damages had been condoned — Levying of damages 
not immediately after default but after allowing 
accumulation of defaults for years together is arbi- 
trary exercise of discretion — High Court can inter- 
fere. 

The purpose of S. 14-B is as much reformative as 
punitive. A defaulting member is given a chance to 
amend himself when a penalty up to 25 per cent, 
becomes leviable and although it is a statutory duty 
of the employer to mak3 payment of conti ibution and 
administrative charge by L5th of every month the 
power ot Government to levy damages being discre- 
tionary it is also a legitimate inference for any emplo- 
yer to make that il the delay of two or three days has 
been condoned in the past it will not betaken account 
of in the future. Thus where the employer had not 
made payments within scheduled time but the delay 
never exceeded five days and in most cases it was of 
one or two days only and the delayed payments in 
some cises related to successive months but the Gov- 
ernment had not levied damages in respect of those 
occasional defaults when they occurred but chose to 
wait for jix years to levy damages in respect of all 
the defaults : 

Held, that technically the damages should have 
been levied immediately after the default and it was 
legitimate for the employer to hive thought that 
the Government had decided not to exercise its dis- 
cretion to levy damage;. To choose a date to levy 
damages after six years was arbitrary and had resulted 
in opeiation of law very harshlv and the Court is 
entitled to interfere in its writ jurisdiction. 1964 Cur 
L I 477: AIR 1965 Punj 441 (441, 442) (Pt A) (Prs 3. 
4, 6,8). 

a — Art. 226 — Government order attacked on 
grounds of want cf bona fides — Alh cations denied — 
Court, if can enquire into question of fact — Procedure, 
•to be followed — Punjab High Court Rules and Orders 


Art. 226 — Administrative Order — Notification 
Order, u n communicated order — Notification dated 
28-12-60 under West Bengal Pun cha> at Act (1957) 

Communication — Order when becomes complete 
and effective — Order is effective only when it is 
communicated to person concerned — Transfer of 
Property Act (1882). 8. 3 — Notice — When person 
said to Jiave — Civil P. C. (1908), S. 80. Contract 

Act (1872), S. 4 — Natural Justice —Communication 
ot order. 

An order to be effective must not only be made by 
a competent authority but must be completed and it 
can only be completed when it is communicated to 
the person agiinst whom or in whose favour it has 
been made, chat is to sav, the person who would be 
affected by that order. Until such communication 
is made, it could be varied as many times as is neces- 
sary : AIR 1903 S C 395 (398) and AIR 1901 S C 493 
(512), Foil. 

\\ here an ordsr appointing the petitioner as Super- 
visor of Panchayat has been made by the Director of 
Panchayats who was the competent authority, but 
before it was communicated to the petitioner, it was 
recalled and cancelled. 

Held, the order was never completed and there, 
fore, never became effective. ('64) 68 Cal W N 1I09- 

Art. 226 — Revenue dispute bttween parties— 

Panchayati Adalat declaring petitioner hereditary 
tenant according to compromise and ordering cor- 
rection of revenue records — Adalat not acting under 
S. 72, U. P. Panchayat Raj Act hut only under S. S2 
under which it only recorded tbe compromise — 

S. D. M. setting aside order of Panchayati Adalat in 
revision eutertained beyond time — S. D. M. acts 
without jurisdiction — Order can be interfered with 
under Art. 230 — Defence that Panchas’ order was 
obtained by fraud or that they were parties to a 
conspiracy will not be allowed to be taken in the writ 
proceedings — (U. P. Panchayat Raj Act (20 of 194- )• 
Ss. 82, 85, 70). AIR 1955 NUC (All) 4435. 

Art. 226 - Contribution order including loan— 

Amounts not recoverable as land revenue uDacr 
S. 42 (4 A), Co operative Societies Act —Proceedings 
for recovery quashed. See Co-operative Societies 
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Co-operative Societies Act (1912), S. 42. 1954 All L I 
1305 : AIR 1954 All 646. J 

“ — Art * 226 — Administrative authority — Discre- 
tionary power — Exercise of- Order on cyclostyled 
form. 

It is a well-known convention and a wel l- recog- 
nized practice in C.ovemment offices that where an 
officer agrees with an office note, he merely initials 
and that is enough to indicate his assent to the office 
'Digestion; it does not necessarily indicate that the 
•officer acted mechanically. 

it is net unusual to convey orders in printed or 
cyclostyled forms, specially when the order relates 
to a matter which frequently comes up before an 
authority. This saves time and work in the office, 
from the fact that the disputed order is on a cyclo- 
styled form, it does not follow necessarily that the 
mind was not applied in passing that order, specially 
when in the counter-affidavit it is stated that the 
officer concerned gave full consideration to the merits 
of the case. 1952 All \VR(H C) 517 : 1952 All L I 
557 i ILR (1952) 1 All 817 : AIR 1953 All 25 (30) 
•<PtD)(Pr33)(DB). 

’Art. 226— Application under — Maintainability — 
Action of District Magistrate requisitioning property 
under U. P. (Temporary) Accommodation Requisition 
Act. 

As according to the provisions of the U. P. (Tem- 
porary) Accommodation Requisition Act, the District 
Magistrate is not expected to make a judicial ap- 

S roach in the matter of requisitioning, it is very 
oubtful whether an order of requisition by him can 
be said to be quasi-judicial. A writ of certiorari is 
not permissible in such a case. Nevertheless as Art. 
226 is so wide, if any authority acts against law 
then an application under that Article would be 
maintainable against the authority for the issue of 
proper directions to act according to law. 1952 ALJ 
163 i 1952 A VV R (HC) 241 : ILR (1953) 1 All 216 : 
AIR 1952 All 836 (838; (Pt A) (Pr 3) (DB). 

Art. 226 — Appointment of informal committee 

by chair nan for inquiry— Legality. See U. P. District 
Boards Act (10 of 1922), S. 40. AIR 1952 All 681 
(DB). 

Art. 226 — Matter left to satisfaction of Govern- 
ment-Land Acquisition Act (1894), Ss. 17 and 5-A— 
Omission to form opinion as to nature of land or 
opinion formed on irrelevant reasons — Notification 
to direct dropping of enquiry under S. 5-A is not 
according to law and must be set aside. See Land 
Acquisition Act (1894), S. 17. AIK 1961 Bom 89. 

Art. 226 -Mysore Police Act (3 of 1908), S. 40- 

Notification under — Validity — If can be challenged 
on ground that proceedings under S 144, Criminal 
P. C. would have been more appropriate so as to 
protect rights* of petitioners in resoect of manage- 
ment of religious institution - Duty of State to protect 
— * ~ Ut - 17 — *• arising 

(Supp) 

411. 

Arts. 226 and 311 (2) — Assam Jail Manual, 

R. 115 — Reduction in rank— Right of appeal -Order 
passed by Local Government — Right of appeal can- 
not be taken away— Ceitioraii. See Ibid, Art. 311 (2). 
AIR 1956 Manipur 34. 

Art. 226 — Executive bodies — Procedure— Can- 
cellation of license — Procedure- Principles of Datural 
justice. See Bihar and Orissa Excise Act (2 of 1915), 
S. 42. AIR 1955 Pat 343(DB). 

— Art. 226 — Administrative agencies created by 
statutes — Powers of — Have no arbitrary aDd un- 
controlled .powers — Powers of Chief Administrator 

[Vol. 4.] FnD. 54. 
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under Building Rules— Not absolute or uncontrolled 
or immune from judicial scrutiny — Punjab Capital 
(Dtvolopment and Regulation) Building Rules (1952), 

7 * f 1964) 2 Punj* 150 i AIR 1964 Punj 

533 (541, 542. 543) (Pt E) (Prs 22. 26, 27, 28) (DB). 

—--Arts. 226, 19 ( 1 ) (f), 31 — Person in occupation 
*od and his name entered in revenue papers — 
^ u , .Divisional Officer cannot restrain person from 
cultivating and transferring same — He must take 

legal proceedings if he considers such person’s title 
or possession illegal. 

Administrative orders cannot be taken recourse to 
in such a manner as to interfere with the fundamental 
or legal rights of the citizens. The Constitution has 
provided rule of law and the Government Officials 
are expected to have regard for it. They should not 
indulge in doing anything contrary to the provisions 
of law or in disregard thereof. Where a person is in 
occupation of certain lands and the lands are also 
entered in the revenue papers in his name the hub- 
Divisional Officer cannot pass an order restraining the 
person from cultivating the lands or from transfer, 
ring the same, if the officer thinks that the title of 
the person or his possession is illegal he should take 
proceedings in accordance with law. ILR 11003) 13 

( pV Jmdb 1 *? 63 Rai L VV 480 : AIR 178® 

~ ~Aft. 226 — Who can apply — Writ again.t exe- 

Where an applicant contends that he claims to be 
an adopted son of 'A’ and is thus entitled to succeed 
to As property, that that claim is being investi- 
gated before proper authorities or in a proper CouD 
and that the State Government caunot in its ere 

cutive capacity intervene and decide the question of 

adoption in a manner adverse to him, the applicant 
has a right to ask the High Court under Art 2°Q to 
^ue any appropriate writ or direction. The~rivht 
which the applicant has, is his claim to the estate of 
A which he wants to assert under the general law 
ot the land. And the State cannot interfere with that 
right by a mere executive order passed under the 

authority of no Dw. AIR 1953 S C 91(95) Hel. on- 
AIR 1952 SC 12; AIR 1953 Assam 12, Ref 1954 Rai 
L VV 553 i ILR (1954) 4 Raj 773 i AIR 1954 Rai lQq 
(194, 195) (Pt B) (Pr 7) (DB). 1 193 


Art. 226 — Powers of High Court — Order in 

excess of jurisdiction. 

Dictum : “T he executive authority may have wide 

powers. But it must not swei ve irom the limits im- 

posed upon it by the law. Equally important is that it 
should exercise its povyers bona fide tor the purpose 
for which they have been conferred and not tor any 
ulterior purposes.'* 1955 Ker L T 901: AIR 1057 
Trav-Co 209 (212) (Pt B) (Pr 15). 9 7 


50 (c). Duty of High Court to 
exercise power with restraint. 


civil rights— Extent of, in cases of emergency arising q Art. 32— Writ a^ain^r F v( in.,t;. „ r>, r 

out of breach of public peace. 1962 Mys L J (Supp) India Rules (1902), Rr. ? 30 ( 1 ) (1^30-A (0' /m 


India Rules (1962,1, Rr. 30 (l) (b),30-A ( 6 ) and 30- A (8 
—Order of detention and its review - Both oro 

of,thn,T n s SU h e, 'l ive ^“‘•notion of prescribed 

authority subjective determination not justiciable 
Sadhu Singh v. Delhi Administration, (1965) 2 S C \ 

147 , AIR 1906 S C 91 (94. 95) ( rt A) (Prs 8 9). 

.* A r } m ^26 Order for settlement of ferry— Not 
in accordance w,'Ii law — ‘Nature of direction which 
can be given by High Court.’ 

Where the High Court in the exercise of its inric 
diction under Act. 226 held that theol b 
officer conducting an auction sale of a public ferrv 
refusing to accept the offer of the highest bidder wls' 
not in accordance with S. 8 , Northern India Ferries 
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Act or R. 19 framed under the Act and further held 
that the offer of the petitioner being the highest 
should be accepted. 

Held, that the Order of the High Court, in so far 
as it declared the rights of the highest bidder was 
erroneous and in excess of its authority as it was for 
the appropriate authorities to deal with the matter 
and make a fresh settlement and the High Couit could 
not itself decide what is entrusted to the executive 
authorities under the Act. A I R 1952 S C 192 Foil.; 
AIR 1962 Assam 40, Reversed. State of Assam v. 
Tulsi Singh , (1964) 1 SCj 42: ILR (1962) 14 
Assam 269 : (1962) Supp 3 S C R 508. 

Art. 226 — Principle of judicial review — Court 

will not comment on executive acts which do not 
violate Ihe law or the Constitution. 1961 All L I 
927 i AIR 1962 All 301 (306, 307) (Ft F) (Pr 32\ 

— -Art. 226 — Powers of High Court — (Police Act 
(1861), S. 7). 

It is not within the province of the High Court 
under Ait. 226 to interfere in the quantum of punish- 
ment awarded to a delinnu?nt Ccvernment Officer 
under Police Act. i960 All W R III C) 272 i I960 
All Cr R 192 : ( i960) 2 Lab L J 279 : i960 All L J 
310. 

Art. 226— Scope of inquiry — Industrial Disputes 

Act — Existence or not of industrial dispute — Deci- 
sion of referring authority — High Court’s power to 
go into. See U. P. Industrial Disputes Act (28 of 
1947), S. 4-K. AIR 1959 All 369. 

Art. 226— Jurisdiction of High Court— Municipa- 
lity— Removal of member — Opinio a of Government 
as to exceptionable conduct — Justiciability. See 
Municipalities — U. P. Municipalities Act (2 of 1916), 
S. 40 (3). AIR 1959 All 26 (DB). 

Art. 226 — Jurisdiction of High Court— Extent of 

— Administrative orders. 

High Court cannot step in in all cases where it finds 
that there has been uidairness or discrimination in an 
administrative action. The jurisdiction of the Court 
is limited to a great extent, in exercising its powers 
under Art. 226 to some illegalities apparent on the 
face of the record or direct or indirect violation of 
some statutory rules or provisions. 

Taking the Government as an ordinary party, the 
High Court cannot force the hands of the Govern 
ment to sell their goods to anybody in particular, 
nor can the Court issue a writ directing them to sell 
them iD terms of the notification issued by them when 
neither the notifications nor the rules they advertised 
were framed under any statutory provisions or provi- 
sions coming under any Act. AIR 1956 Assam 158 
(160) (Pr 9) (DB). 

Art. 226— Powers of High Courts — M imicipali- 

ties — Calcutta Municipal Act (33 of 1951), Feb. 17, 
R. 5 (4. — Exercise of power by Executive— Constant 
vigilance by High Court. 

The High Court can always determite in an ap- 
plication under Art. 226 whether public officials have 
kept within their statutory limits. While the High 
Court is very reluctant to intervene, where experts 
like the City Architect consider a particular structure 
to be in imminent danger within the meaning of 
sub-r. (4) (a) of R. 5 of Sch. J 7 , Calcutta Municipal 
Act, 1951, it must deal with such applications with 
great care and circumspection, inasmuch as the rule 
is a very stringent one and makes a deep inroad into 
the rights of property guaranteed to the citizen. 
AIR 1956 Cal 410 (413) (Pt C) (Pr 19). 

Art. 226 — Ministerial act — Interference — (Sea 

Customs Act (1878). S. 30). 


The ascertainment of necessary facts as to whether 
S. 30 (a) or S. 30 (b) of the Sea Customs Act applies, 
is a duty cast upon the Customs authorities and such 
duty is ministerial. The High Court under Art. 226 
should be very reluctant to disturb the finding o! 
the Customs authorities on such a point, provided, 
howe\er, that it is based upon a proper conception 
of the law. ILR (1955) 2 Cal 470. 


50 (d). Limits on interference by Courts. 

™—Art. 226 — U. P. (Temporary) Control of Rent 
and Eviction Act, S. 3 — Permission of the District 
Magistrate granted to eject tenant in the exercise of 
his discretion — Discretion not subject to question in 
a civil Court — Permission neither mala fide do? 
capricious — Power of High Court under Art. 226 to go 
into sufficiency of the reasons given by the District 
Magistrate. 

The U. P. Rent Control Act has left it solely to the 
District Magistrate to grant or refuse permission fo: 
filing a suit for eviction in his discretion and no pro- 
vision is found in Ihe Act that it is subject to correc- 
tion by the Court of law. (A I R 1952 All 999, Ref.) 
Where the District Magistrate has given his reasons, 
which is not required of him by the Act, and the 
reasons do not appear mala fide or capricious the 
High Court cannot under Art. 226 go into the ques- 
tion whether the reasons given by the Magistrate for 
the exercise of his discretion were sufficient or not. 
1952 A L J 536 : 1952 A W R (H C) 516 i AIR 1952 
All 910 (916, 917) (Prs 2, 3) (DB). 


Art. 226 — Power to review executive action — 

Extent of — High Court cannot go into factual merits 
of executive order or substitute it by its own. 

The jurisdiction of a High Court under Art. 220 o? 
the Constitution is only supervisory, ar d not appel- 
late, the consequence of which distinction is that a 
High Court cannot enter into the factual merits of an 
order passed by the Government or substitute its owe 
order therefor. A High Court may, on finding an 
error of jurisdiction oi an error of law or bias, re- 
view an executive action and quash the same, but has 
still to leave the exercise of the executive power to 
the proper authority. Therefore it is not open to 
the High Court under Art 226, to declare the peti- 
tioner to be holding the place of a Professor from 
the date he approached the High Court when he had 
iD fact not been appointed as Professor by the Govern- 
ment as also the direction to pay him the salary o. 
a Professor from that date. AIR 1952 S C 192 , an 
AM 1963 SC 1626 Foil. ILR (1964) 1 Ker o64j 
. 19 6 4 Ker L J 832: (1964) 2 Lab L J 378i A I R MOo 
Ker 10S (109) (Pt A) (Pr 5) (DB). 

Art. 226 — Writ against executive — Limits of 

— Interference by Court. 

It is not open to the petitioner to ask the Court in 
writ proceedings to review the evidence recorded y 
the Enquiring Officer, as if the Court is sitting i Q a P][ 

peal over his conclusions. It is enough to state tnat 

the findings of the Enquiring Officer as accepted . 
the State, are based on evidence available in the ca _ 
The Court is not concerned in these proceeding 
with the question whether that evidence is ad-Q 
to support the conclusion. (1964) 1 Mys L J 3 
(1964) 9 F L R 98 (DB). 

Art. 22G — Civil Courts capnot issue directions 

regulating proceedings of administrative an- 
apart from recording finding on rights o. f 
1960 Raj L W GS5. 


rative 


50 (e). Order without jurisdiction and 

against mandatory provisions. ^ 

Art. 226 —The High Court can examine i a t 
ve orders when they are made in dehan 
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mandatory provisions or without jurisdiction. See 
Minimum Wages Act (1948), S. 5 (2). AIR 1953 Ajmer 

—Art. 226— Jurisdiction — Prejudice— Relevancy - 

sufficient - (Land Acquisition Act 
U°94)» Ss. 6, 17 and 39). 

Where the action of the Government in issuing the 
notification under Ss. 0 and 17 was in clear violation 
of the provisions of S. 39 of the Land Acquisition 
Act which provisions are mandatory in their nature, 
and m the writ proceedings initiated by the owners 
or land, the Company contended that the petitioners 
were not, in any way prejudiced by the omission to 
carry out the piovisions of Part VII: 

Held, that the question was of disobedience of the 
mandatory provisions of law and the question of 
prejudice or want of it was only a matter of secondary 
Importance. The owners were therefore, entitled to 
relief at the hands of the High Court. 1957 All L I 
450 : 1957 All W R (HC) 437 « AIR 1959 All 035 
(637) (Pt C) (Pr 9). 

Art. 226 — Invalid order— Authority permitted 

to make order subject to Condition-Condition not 
observed — Validity of order— Quashing of— U. P. 
Industrial Disputes Act (1947), S. 3. 

Where the making of an order by an executive 
authority is permitted by a statute subject to a condi- 
tion, the order has the force of law only if the condi- 
tion precedent to the making of that order has been 

complied with by the authority making it. 

The U. P. Government Order made on 15th March, 
1951, by which the State Industrial Tribunal is cons- 
tituted has no legal force and is not binding as a 
subordinate piece of Legislation oa the persons 
affected by it, as it is an order which is not passed 
after complying with the condition precedent laid 
down under S. 3, U. P. Industrial Disputes Act. 

Obiter:— The compliance with the condition prece- 
dent must appear on the ‘face of the order itself 
AIR 1956 All 689 (694) (Pt C) (Pr 9) (DB). 

Art. 226 — Scope — (Payment of Wages Act 


(1936), S. 15) 

If a Magistrate refused to admit the application 
under S. la, Payment of Wages Act, after hearing the 
opposite party he cannot be said to have exercised a 
jurisdiction not vested in him or to have exercised 
his jurisdiction wrongly and the High Court has no 
jurisdiction to issue writ under Art. 220, in such 
cases. 1953 All W R (IIC) 697 : 1953 All L J 732 : 
AIR 1954 AH 198 ( 199) (Pt B) (Pr 6) (DB). 

Art. 226-— Magistrate’s order against provisions 

of S. 85, U. P. Panchayat Raj Act. See U. P. Pancha- 
yat Raj Act (20 of 1947), S. 85. 1953 Cri L J 1842 : 
AIR 1954 All 3. 

—Art. 226— Any other purpose. 

Where an Inspector of Schools passed an order of 
rustication against a student for his alleged participa- 
tion in a fracas in front of his school without a report 
from the head of the institution and without an en- 
quiry as to whether he did take part in the incidentj 

Held, that the otiicer had no jurisdiction to pass the 
order under Para. 90, U. P. Education Code, 1930 
Edn. in the absence of report and further the order 
offended principles of natural justice in that it had 
been passed without an enquiry and was set aside 
1LR (1954) 2 All 36 i AIR 1953 All 623 (624) (Pt B) 
(Pr 6) (DB). ' 

[Overruled on another point in AIR I960 All 477 

(FB).j 

Art. 226— U. P. Land Utilization Act (5 of 1 948V 

S. 3 — Validity of order of allotment made without 
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proper service of notice. See U. P. Land Utilization 
Act (5 of 1948), S. 3. AIR 1953 All 585. 

‘Art. 226— High Court can interfere in ad minis" 
trative orders also. 

The powers of the Indian Courts under the Consti- 
tution “are much wider and are not confined to issu- 
ing prerogative writ only.” Article 220 empowers the 
nigh Court to issue to any person or authority “anv 

directions, orders or writs.” This Court, therefore, 

has power to interfere even in the case of • adrninistia 

tive orders which are made in defiance of mandatory 

provisions of law or without anv jurisdiction MR 

1950 S C 103, Rel. on. ILR (1953) 1 All 251 «' 195* 

A[I L J 319 * 1952 All VV R (HC) 323 : AIR 1952 Ktt 
/o2 (/53) (Pt A) (Pr 6) (DB). 1 

—Art. 226-Income-tax Act (1922), S. 37 (2) -Search 
and seizure under, in excess ol powers conferred- 
Executive action is ultra vires and illegal-Can be set 

S S 37(2“ d ' B IlR r i964 2 La^ e i. InCOme taX ACt (1922) ' 

administrative^der— UmRs^oHnterferciice— (\atul 

No administrative order should be interfered with 
by issue of a wr.t unless the Court is convinced that 
the order is in violation of the principle of natural 
justice or in flagrant disregard of any statutory rules or 

°DbT ASSam 108 U1I) (Pt B) (Pr 6) 

2-26 — Illegality - Assam Settlement of 

1 f S f- e L ieS - e ?’ ® an ^ 13 -Report of auction sale 

of fisheries submitted to Commissioner for approval 

tiou° mm,SSl0ner mak,ns rec °mmendation — Jurisdic- 

Pd Sarjoo Prasad, C. J., and Mehrotra J.— (Deka I 
contra) : There is nothing in R. 8 which precludes 
tnc Commissioner, while examining the report of fh . 
Deputy Commissioner, sent to h ?m for commit, on 
of the sale to consider various matters and to advise 
the Deputy Commissioner about the manner in wtHch 
he settlement is to be made It cannot be said that 
he Commissioner in making any such recommenHr 

tloa h « i ‘ le K al ‘y <>“ arbitrarily so TsToJve 

po ver to the High Court to interfere g j 

under Art. 220 ol the Const it tit to n.H. an’ n a t h D°a d V 

is’m $ o ', 73, 74 ’ 7S - 7C - 771 '<•< c > <P'» V, 8, 9,1“ 

Art. 226— Grounds for interference-ColIector not 

carrying out statutory duties-Petition under Art 

65 Cal WN a 9 D 08 qU,S “ i0n AC ‘ (1894) - S ‘ l*!) 

” Art. 22G— v cope of -Interference with action cf 
executive -Powers under Art. 226-If restricted by 
8 67, Income-tax Act — Income-tax Act 1922 S 67 ^ 

.9°“ rt can fere with the action of the eve 
cuhve if the act complained of does not come within 
the four corners of authority given him hv fko a * 

It can also interfere if .the act complained of is mW' 
fide. Butin the absence of either of 8,8 

ditions the Court has no authority to interfere w?th 

he action .of the executive. The Court cannot oues 
plained OL* ° F the Wr0DgnesS of Reorder com! 

On the above principle, where the action of th* 
Income-tax Authorities is not within (he four comers 

of the powers committed to it under S 46 (5 a f n 

d—Mb. S 5d” or der passed under (hat Waio. 

.i fete si 
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frictions imposed by the provisions of 3. 67, Income- 
tax Act. and the same cannot override or control the 
provisions of Art. 226 of the Indian Constitution. 
(1951) 19 I T R 53S : 87 Cil L T 109 : AIR 1951 Cal 
430 (433, 434) (Ft 13) (Prs 10, 13.. 

-Art. 226 -Limitations on powers of High Courts 

—Administrative orders— Writ can issue against. 

There is no limitation to the nature of a writ which 
can be issued by a High Court under Art. 226. Thus 
where the Collector issues a notification reforming 
wards in a village for panchayat elections, which is 
illegal, the High Court can issue a writ to the Collec- 
tor prohibiting him irom enforcing that notification 
or acting under that notiGcation or conducting the 
election in pursuance of that notification though the 
notific ttion issued is not a judicial or quasi* judicial 
notiacation : A I R 1960 S C J 223 Ret. on; 53 Bom 
L R 1, Distinguished. (1962) 3 Guj L R 56. 

Art. 226 — Grant of land by former Indian Ruler 

—Revocation of— Legality of— Revocation -bv execu- 
tive authority is not legal — Writ issued. See Ibid, 
Art. 31(1). AIR 193 i Him Pra 84. 

Arts. 226, 31(1) —Invasion of fundamental right 

by executive— Duty of Court. 

In cases of invasion of fundamental rights it is not 
merely a power but a duty of the High Court to grant 
relief by the issue of prerogative wilts under Art. 226 
AIR 1951 Pal 434, Rel. on. 

The High Court will erercise the utmost restraint 
in interfering with the acts of the executive. Bat 
where the High Court is satisfied that the fundamental 
rights guaranteed by the Comtitution have been vio- 
lated by any act or order of the executive it is the 
sacred duty of the High Court to set it aside. The 
High Court has power to do this under Art. 226 by 
issuing a writ or anv appropriate order so that a 
wrong done by the order of the Govern inent may be 
remedied. A I R 1952 Hyd 30, Rel. on. A I R 1953 
Him Pra 57 (5S, 59) (Ft B) (Prs 8, 9). 

Art. 32— Rights to property — Executive interfer- 
ences — Powers of Iligb Courts and Supreme Cour*- 
See Ibid, Art. L9 (1) (f). A 1 R 1955 N U C (Hyd) 417 
(DB) 

Art. 226 — Corrective function of High Court 

where executive transgresses limits of Constitution 

or violates fundamental rights. 

Toe duty to abide by the Constitution ana to main- 
tain the rule of law is cast upon all the three branches 
of the State, i.e., the legislature, executive and the 
judiciary and if the first two in any way transgress 
the limits of the Constitution or violate anv of the 
fundamental lights, it is the duty of the Courts to 
declare it so. Naturally, the High Court will be very 
reluctant to interfere with an order of the executive 
unless it is fully satisfied that the action of the execu- 
tive cunnot in any way he supported in view of the 
provisions of the Constitution. The High Court will 
exercise the utmost restraint iu interfering with the 
acts of the executive. But where the High Court is 
satisfied that the fundamental rights guaranteed by 
the Constitution have been violated by any act or 
o^der of the executive it is the sacred duty of the 
High Court to set it aside. The High Court has 
power to do this under Art. 226 by issuing a writ or 
anv appropriate o*der so that a wrong done by the 
order of eho Government mav be remedied. A 1 R 1951 
Hyd 1 ( F B ) and AIR 1951 Ilyd 89 (FB), Foil. 

Note.— In this case the police authorities, who had 
dispossessed and deprived the petitioner of his pro- 
perty without any authority of law, were bv a writ 
ordered to restore the property. 1952 Cri L J 3*0: 
ILR (1952) Hyd 180 : A 1 R 1952 Hyd 36 (37) (Pr 3) 
(DB). 


.in. uzo Madras u,.in.auuuai lujies — (\ attire of 

u , e « c utive instructions— Government order in 

breach of Rules— Issue of writ. 


The Madras Educational Rules are only a body of 
executive orders and instrucl ions. Therefore, orders 
ot Government issued in pursuance of such Rules are 
merely executive instructions, a breach of which is 
not amenable to judicial review under Art. 220. The 
conferment of a right of appeal to the aggrieved 
party, is not sulfieient to import a judicial element 
into orders whi-h are impugned especially when 
there is no prescribed procedure for hearing the 
appeal A I R 19x8 Kerala 290 and AIR 1957 TravCo 

21 f l Y,°“ ; A 1 R 1958 8 c 898 J A I R 1959 Pat 520 
Soo ‘1 U , 1958 Andh Pra 470, Pisting. I960 Ker L T 

( i 960 > Ker 410 - AIR 1960 Ker 327 (328) 
(Ft A) (Pr 2). 


-"Art. 226 — Executive order of Government — 
Refusal to pay arrears according to refixation of salary 
o. C_» )vernment servant — Government servant's right 
to challenge order. See Ibid, Ait. 14. AIR 1959 Ker 




.. . . iTignc co rener — illegal order or Execu- 

lve authority •— Quashing of — Notification providing 
tor service conditions of Municipal Commissioners — 
Violation— Writ petition— Maintainability— See Muni- 
cipahhes— Travancore District Municipalities Act (23 
of 1116), S. 13 (i). 1958 Ker L J 1070. 

Art. 226 Executive fiat — Unauthorised sale of 
property by Collector — Deprivation of property — 

JYl't High Court. See Ibid, Art. 19 (l) (f). A I R 
1954 Kutcli 11. 


"Art. 2 26 Administrative order.?— Interference 
ov High Court — Permit granted to applicant under 
Motor \ ehicles Act, cancelled on appeal without 
notice to applicant — Fit case for interference by 
High Court— Motor Vehicles Act (1939). S. 64. 

Though the Court mav not control all administra- 
tive and executive acts, they can and, in order to see 
that no injustice is done by authorities that are in- 
vested by Legislative enactments with large statutory 
powers affecting the lights of private citizens, should 
insist if such insistence is necessary to achieve the 
object and purpose of the statute— that in passing 
even administrative orders the wel'-recognised prin- 
ciple of approach are not ignored. ( 1880 ) 24 Q B D 
712 and 1915 A C 120, Rel. on. 

Where a permit granted to the applicant under the 
Motor Vehicles Act is cancelled on an appeal without 
any notice to the applicant, the cancellation is impro- 
per and it is eminently a fit case in which the High 
Court ought to interfere to set right the v. rone A I R 
1952 Madh 3 128 (130) (Pt D) (Prs 17, 18) (DB). 

Art. 226 — M P. Abolition of Proprietary Fights 
Act (1951), S fi — Transfers prior to 10.3 1950 — 
Application for correction of annual papers — Ap- 
p ication refused bv revenue authorities on ground 
that transfer was bogus — Order can he challenged 
under Art. 226 — (C. P. Land Revenue Act (2 of 
1 )17), S. 4" (l ). See Tenancy Laws — M. P Aboli- 
tion of Proprietary Rights Act (i of 195J), S. 0. 

A I R 1960 Madh Pra 109. 

Art. 226 — Executive acts— Issue of writ. 

The executive can only act in pursuance of the 
powers given to it by law and it cannot interfere with 
the liberty, propel and rights of the su L ject except 
on the condition that it can support the legality ot 
it i action before the Court. AIR 1931 P C 243 and 
A I R 1950 S C 479, Pel. on. 

Where the action of the executive is wholly un- 
justified by lav/ and interferes with the fundamenta 
rights of subjects it is unnecessary for the Lour 
to concern itself with the motives which impelled the 
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executive to act. T he Court has the power under 
Art. 226 to give redress to the petitioners against the 
wholly illegal acion of the executive infringing their 
fundamental rights. ILB (1957) Madh Pra 658 : 1957 
M P C 725 t 1957 Jab L J 1088 i A I R 1958 Madh 
Pra 115 (128) (Pt I) (Prs 21, 22) (DB). 

Arts. 226 and 32— Executive order — Relief pri- 
marily based upon order, if can be granted under 
writ jurisdiction. 

It is not correct to say that it is not at all open to 
the petitioner to seek, in the exercise of the writ juris- 
diction, a relief based primarily upon an executive 
order of the Government. Where a public authority 
has been directed by its higher authority to perform 
a particular act, the refusal by the suboidinate autho- 
rity to perform that act is capable of correction in 
the writ jurisdiction of the High Court. (1961) 12 
S T C 304 (Mad), Foil. (1965) 16 ST C 664 : 78 Mad 
L W 482 : A I R 1966 Mad 179 (181, (Prs 9, 10). 

Arts. 226, 352, 358 and 359 — Defence of India 

Act (51 of 1962), Ss. 44, 45 — Order on detenu im- 
posing restrictions, interfering with ordinary avoca- 
tions of life and enjoyment of property — Provision 
in the Act, directory or mandatory — Tests — Order 
not to be questioned in Court— Extent and ambit of 
powers of Court — Order in excess of powers or 
colourable exercise of power - Interference by Court 
- Writ under Art. 226 of the Constitution — Powers 
of High Court under — Extent and scope of. 

The President had proclaimed a State of Emer- 
gency uuder Art. 352 (l) of the Constitution. Under 
Art. 358 while a Proclamation of Emergency was in 
operation, the rights imder Art. 19 were subject to 
executive action. A notification was also in force under 
Art. 359 suspending the rights to move Courts for the 
enforcement of rights conferred under Arts. 14,21 
and 22. The petitioner was held in detention under 
the Defence of India Act of 1962. He applied under 
Art. 226 of the Constitution praying for a writ of 
mandamus directing the respondent to cancel the 
restrictions imposed on him, such as the night lock- 
up, and to grant him right to have a radio, to receive 
more letters, etc. On tae scope of Ss. 44 ard 45 
of the Defence of India Act, 1962, whether the en- 
actment allowing imposition of restrictions on the 
detenu was director) or mandatory, whether he had 
a justiciable right, whether the High Court could 
exercise the powers under Art. 226 of the Constitu- 
tion : 

Held (Per Anantanarayanan, J.). — The Legis- 
lature did not intend S. 44 of the Defence of India 
Act (1902) to be mandatory, in the sense that an 
infringement of it immediately renders the order 
nude under the Act or Rules invalid and void ipso 
facto. The most important consideration is that the 
Legislature equally enacted S. 45 in juxtaposition 
witn S. 44, and that provision is meanii glass if the 
intendment had been that non compliance with S. 44 
would be per se justiciable in Courts. No logical 
distinction can really be maintained between the 
order of detention itself, and any order imposing 
terms and conditions of detention or specifying the 
place ok detenticn. Ordinarily there is no justiciable 
right of a detenu to question either his order of 
detention, or the terms and restrictions imposed under 
the Defence of India Rules, by virtue of any alleged 
violation of S.-44, in the Courts of the laud. But this 
does not necessarily imply that the Courts are wholly 
without power, either with regard to a detention 
order itself, or with regard to the terms and restric- 
tions imposed, the place of detention or other allied 
matters. These could be canvassed in appropriate 
proceedings, on two main grour ds. that the concern- 
ed authority had exceeded the ambit of its power 
conferred by the Legislature, and that there was a 


colourable exercise of the power or an exercise of it 
lacking bona tides, and animated b> some ulterior 
object, shown to the satisfaction of Court. 

Article 220 of the Constitution confers upon all the 
High Courts very wide powers, subject alone to the 
limitation of territorial jurisdiction and the availabi- 
lity of the joerson or authority upon whom the writ 
issues, within such territory. The power conferred 
under Art. 220, as well as the jurisdiction must be 
construed as wide and overriding, and could not be 
affected by the provisions of a sjpecific enactment 
seeking, ia eliect, to curtail the exercise of such a 
power. 

This does not immediately imply that the exercise 
of such power by the H gh Cjurt under Art. 226 will 
be in derogation of the intendment of the Legislature 
in enacting S. 44 as a directory principle, Dot as 
mandatory one, and in enaccing S. 4b (1) in juxtaposi- 
tion to S. 44. On the contrary what it implies is that 
in addition to the two factors upon which the Courts 
could nevertheless interfere with regard to orders 
of detention or orders imposing restrictions upon 
detenus, under the Defence of incia Act, namely, 
acts outside the statutory power or acts lacking bona 
fides, the High Court would have the power ol inter- 
ference upon the principles of writ jurisdiction, 
where there is an error apparent on the face of the 
record, or where a principle of natural justice has 
bten flagrantly violated. But the exercise of writ 
jurisdiction is always within the limits of the proper 
recognition by the High Court, of factors relevant to 
powers delegated to the Executive by the Legislature. 
Where, for in>tance, the compulsory disclosure of 
information by the State even to Court, might imperil 
security, the High Court will not exercise t lie writ 
jurisdiction in a mode that necessitates such a dis- 
closure. 

fNo grounds were found to exist in the instant case 
to warrant interference by the issue of a writ ] 

The true test to determine whether a particular 
provision of law is merely directoiy or is mandatory 
in character, is, whether the declaration of a parti- 
cular order as violative of a statutory provision ren- 
ders it ipso facto null and void, or merely re nders 
the concerned authority subject to correction or disci- 
pline for having flouted an enactment. Though the 
question depends on the intention of the Legislature, 
as could be gleaned from the language used, it is not 
the language which is conclusive or all-important, 
i ne use of the word ‘shall* is not recessarily conclu- 
Mve. The purpose for which the provision has been, 
enacted, particularly in the context of the other pro- 
visions of the enactment and the general scheme 
thereof may be looked into. 

Per Ramamurti, J. — The two main considerations 
for regarding a rule as directory are : (i) absence of 
any provision for the conting^icy of a particular rule 
not being complied with or followed; and (ii) .serious 
general inconvenience and prejudice to the general 
public would result if the Act irj question is declared 

invalid for non-compliance with the particular rule. 
Par from declaring that any act done in violation of 

S. 44 ol the Act would be deemed to be invalid or 
void S. 45 provides just the contrary, that no order 
made in exercise of any power conferred by or under 
the Act shall be called in question in any Court 
Such a orovision is hardly reconcilable with the view 
that S 44 is mandatory. On the second consicera- 
tmn, if any act of the Government done in violation 
of S. 44 is to be declared null and void, it will result 
in serious prejudice to the public and cause consi- 
derable dislocation and seriously interfere with the 
war elfoits taken by the Government in the matter 
of the defence of India and the public safety besides 
completely defeating and frustrating the very purpose 
and object of the enactment. If the action ot the 
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* complies with the directive in S. 44 no 
protection or saving as in S. 45 at all is necessaiv in 
regard to the action. On the other hard, if the 
authority is guilty of fraudulent exercise of the power 
or its misuse for a collateral purpose opposed to the 
object and purpose of the enactment that act will be 
invalid, and it is settled law that to such a situation 
the saving in S. 45 will not apply ana the legality of 
such acts can certainly be called in question in any 
Ocurt. !t is only for the intermediate case, where 
the authority has acted contrary to the provisions 
oi S. 44 that the saving or the restriction in S. 45 
really comes into play or serves any useful purpose. 
ILK (1964) 1 Mad 327 i (1965) 1 M L J 4S6 i 1965 
M L j (Cr) 258 : (19G5) 1 Cri L j 714 s A I R 1965 
Mad 225 (228, 229, 234, 246) (Pt B) (Prs 4, 7, 23, 
24. 66). 

Art. 226 — Breach of service rules framed by 
executive— Jurisdiction of Courts. See Ibid, Art. 310. 
AIK 1958 Mad 243. 

“ r I • 226 (I) Invasion of fundamental rights — 

Issue of prerogative writs. 

< n case** of invasion of fundamental rights it is not 
merely a power but a duty of the High Court to grant 

tum-up issue ot prerogative writs under Art. 226. 
l ne High Court will exercise the utmost restraint in 
lntertering w'ith the acts of the executive. But where 
ie ^ Court is satisfied that the fundamental rights 
guaranteed by the Constitution have been violated bv 
any act or oider of the executive it is the sacred duty 
ot the High Court to set it aside. 

A y h f Court has power to do this under 

Art. zH' b) issuing a writ or any appropriate order so 
thaia wrong done by the order of the Government may 
be remedied. AIK 1953 Him P 57 and AIR 1952 Hyd 

(Pr 20) ° n AIK 1935 Manipur 49 (54, 55) (Pt E) 


Art. 226 — Writ against executive authority — 
Income-tax Act (1961), S. 148. 

\Wdle issuing notices under S. 148 of the Act, the 
nrome-tav Officer is not acting judicially or quasi- 
|u lciallv’ and consequently no writ of certiorari or 
prom bit ,on can be issued. But it is well settled that 

, s P° vver t 1 issue in a St case an order 
prohibiting the executive authority from acting with- 
°u jurisdiction, particularly where such an act 
subjects or is likely to subject any citizen to lengthy 
PiOceedings and unnecessary harassment. AIK 1961 
Hel. on. (1965) 56 I T R 250 : (1961) 2 I T I 

!«i * 3 "' A, “ 1065 M>> 233 


* Art. 226 Powers of High Court under — Extent 
oi —Administrative Orders. 

I :e powers of the High Court under Art. 226, are 
wi n and not limited to cases for safeguarding funda- 
mental rights as implied from the words ‘for anv 

?, her pappose." AIR 1952 Nag 330 and AIK 1953 

Mys lo6 (IB), Ref. 

Administrative orders may be challenged by a peti- 
tion under Art. 228 if those involve infringement of 
constitutional rights or disregard of rules. Aid 1952 
All 752 and AIK 1952 All 753, Ref. 

Lncler Article 226, the High Court has ample 
powers to issue to any person in authority, including 
any Covcrnment, a direction for the enforcement of 
any of the rights conferred by Part I H and for any 
other purpose. Interference by the Court will he 
warranted by the law when even an executive autho- 
rity is not exercising its powers bona fide for the 
purpose contemplated by the law or influenced by 
extraneous and irrelevant considerations and where 
injustice has resulted. A. 1. R. Commentary on Con- 


stitution, Art. 226 No. 119, Rel. on; (Distinction 
between bona fide actions and mala fide actions 
pointed out). I L R (1955) Mys 203 : AIR 1955 My* 
81 (85, 88) (Pt B) (Prs 9, 10, 22, 23) (DB). 

- 7 — Art. 226— Powers of High Court — Fundamental 
right put in jeopardy by act of executive. 

The power of the High: Court under Art. 220 of 
the Constitution for enforcing fundamental rights is 
very wide and is not restricted to the issuing of only 
the well-known writs under the common law. Those 
writs may not prove adequate to deal with 'every 
infringement of a fundamental right. A fundamental 
right guaranteed by the Constitution may be put in 
jeoparcy by an act of the executive. The Court has 
been empowered to issue to any person or authority, 
and in an appropriate case even to the Government 
directions, orders or writs for the enforcement of 
rights conferred by Part flf of the Constitution. I LB 
(1951) Nag 959: AIR 1951 Nag 138 (140,141) 
(Pt B) (Pr 19) (DB). 

-Art. 226 — Scope of — Executive act — Demand of 
excise duty in violation of Art. 265— Power of High 
Court to interfere. 

I nder Art. 226 of the Constitution, the High Court 
is empowered to issue, apart from the well-known 
writs, orders or directions for the enforcement of 
fundamental rights or for any other purpose. Even 
executive acts are not outside the scope of the power 
of the Court under that article. Where at the risk of 
his property being put in peril the petitioner is asked 
to comply with a demand for an excise duty in 
violation of a principle enshrined in Art. 265 of the 
Constitution, the case calls for the exercise of the 
power of the High Court under Art. 226 of the Con- 
stitution. 1 L R (1952) Nag 156 : AIR 1952 Nag 139 
(144) (Pt H) (Pr 42) (DB). 

Art. 226 — Order by Maharaja of Jaipur on 0th 

April 1949, levying fine of Rs. 10,000 on jagirdar for 
illicit distillation— Order held illegal. AIR 1954 Raj 
200 (DB), 

— — Ait. 226 — \ . P. Government Rev. Department 

Order No. 115 dated 8-4-53/22-4-53 — Validity - 

Executive order depriving property rights -of peti- 
tioner without adequate reasons. See Ibid, Art. 31- 
AIR 1955 NUC (Vind-Pra) 767. 


50 (f). Discretionary orders. 


— — Art. 226 — Ejectment suit — Permission for its 
institution — Exercise of discretion by District Magis- 
trate cannot be challenged in Court of law. 8ee 
Houses and Kents — U. P. Temporary Control of Rent 
and Eviction Act (3 of 1947) (is amended by Act, 4*1 
of 1948), S. 3. AIK 1952 All 699 (DB). 


Art- 226 —Administrative proceedings — Interfer- 
ence with — Appointment of Mauzoclars — (Assam/ 
Land Revenue Manual, Ch. VIII, Part II, Para. 

The appointments of Mauzadars are made uuder 
executive instructions iu the exercise of powers 01 e 
Provincial Government. By issuing executive instruc- 
tions as contained in para. 115 of the Manual an 
permitting the Deputy Commissioner to ap point or 
dismiss Mauzadar subject to the approval or 
Government, the power that vests in the Coverumei 
has not been surrendered. It remains with the Gove 


1 j C 

he executive instructions contained in P ara ‘ 
rot rules which have the force of law. - 

ler of powers of the Government is possi . 
slative enactments or by rules which have t 
:e of law. Mere executive instructions t 
lance of subordinate oificers for making P 
1 appointments do Dot have the force 
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caies as may be enforced against the Government in a 
Court of law and do not create enforceable rights. 

Where no appointment could be -finalised without 
the approval or the Provincial Government and where 
the whole case is before the Provincial Government 
for approval of the appointment made by the Deputy 
Commissioner, it cannot be regarded as having ex- 
ceeded its power if the Government decided to differ 
from the Deputy Commissioner and selected another 
candidate for the office of the Mauzadar, particularly 
when the whole record is before the Provincial 
Government and the qualifications of the different 
candidates which have been considered by the Deputy 
Commissioner are before it. 

Held, that no case for interference under Art. 220 
was made out. The proceeding was administrative in 
character. There was no right of appeal against it. No 
binding rule of law had been violated. AIR 1653 
Assam 155 and AIR 1954 Assam 12, Disting. ILK 
(1954) 6 Assam 479: AIR 1954 Assam 201 (263,264) 
/Prs 7, 8, 10) (DB). 

Art. 226 — Order of appointment by Deputy 

Commissioner — Interference with — (Assam Land 
Revenue Manual, R. 116). 

Article 220, in spite of the plenitude of power 
•which it confers on the High Courts, would not 
/ustify interference with the exercise of discretion by 
the Deputy Commissioner when passing an adminis- 
trative order appointing a person as a 'Mauzadar. 
I L R (1953) 5 Assam 447 : AIR 1954 Assam 12 (16) 
(Pt F) (Pr 25) (DB). 

Art. 226— Administrative Orders - [ Assam Forest 

Manual, Part 2, Chap, 3, R. 3 (ii)]. 

The Deputy Commissioner or the Sub-Divisional 
Officer when exercising his power of filing or refixing 
the sites under the rules under Assam Forest Regula- 
tion (1891) is not bound by any objective standards. 
He is not bound to give any reasons. There is no 
provision for appeal against these orders. Fixing or 
sites or their alteration is left to his discretion. Any 
erroneous exercise of this discretion cannot be con- 
trolled by high prerogative writs: 11 A C 45, Distin- 
guished. AIR 1953 Assam 168(1*0) ( ‘ t C) (Pr 9) 

(DB). 

Art. 220— Interference with administrative order. 

It is not that in no case can the High Court inter- 
fere under its power prescribed under Art. 220 where 
•the order complained of is an administrative order 
but where discretion is left to the officer concerned , 
and it has been exercised by him and the procedure 
properlv followed, the High Court will not interfere 
In dealing with a petition under Art. 220 even though 
the order may be considered to be wrong on merits. 
If certain matters are left to the discretion of the 
officer, the Court cannot control that discretion unless 
the discretion is arrived at mala fide or is not a proper 
exercise of discretion. AIR 1952 Bom 408, Rel. on; 
AIR 1952 S C 16. Disting. I L R (1953) 5 Assam 263i 
AIR 1953 Assam 145 (147, 149. 150) (Pt C) (Prs 10, 

£9, 30) (DB). 

226 and 19 (5)— Custom in Caro Mills that 

ft is in interest of people there that no Nepali or 
foreigner should be allowed to live in Garo village 
without Deputy Commissioner’s permission— De puty 
Commissioner after due enquiry comiDg to conclusion 
'hat petitioner liviDg in that village was not in the 
interest of villagers— Expulsion order-Validity- Dis- 
cretion held properly used. See Ibid, Art. 19 (5). 
1953 Cri L J 495 : A I R 1953 Assam 61. 

Art. 226 — Executive act — Calcutta maidan — 

Police Commissioner — Refusal of permission to circus 
dhows — Issue of writ. 


Except for the area comprising the Fort William 
and the Victoria Memorial, the rest of the Calcutta 
maidan has been entrusted to the State Government 
for proper administration, which it is doing through 
the Commissioner of Police, Calcutta. Permission for 
a circus show was refused to an Indian citizen, who 
thereupon applied for a suitable writ against the 
Police Commissioner. 

Held, that the administration of the affairs of the 
maidan was an executive matter and there was no law 
by which the administration has to be performed in a 
particular manner. The petitioner had not established 
that the public had perfected any legal right against 
the Union with whom vested the title to the property 
or that there had been encroachment upon the right 
of the public. As there was no pleading on behalf 
of the petitioner that he had been discriminated by 
reason of ‘race’, and no sufficient proof that there had 
been such discrimination, the High Court could not 
interfere by the issue of a high prerogative writ. 
A I R 1959 Cal 45. Rel. on. 64 Cal \V N 348 : i960 

Cri L J 1432 : A I R i960 Cal 664 (6 66, 667, 668) 
(Prs 5, 0). 

— Art. 226— Applicability — Unauthorised expen- 
diture by Chief Minister of a State — Application for 
writ— Competency. 

Where the Chief Minister of a State is alleged to be 
illegally spending amounts out of the Consolidated 
I* und, that is not within the scope of an application 
under Art. 220. The Centre is astute enough to look 
after its own financial interests and unauthorised 
expenditures will undoubtedly be disallowed in 
audit. The interference of the High Court is not 
called for. 60 Cal W N 555 : I L R (1957) 3 Cal 
390 : A I R 1956 Cal 378 (384) (Pt I) (Pr 27). 

Art. 226 — Order of Collector to demolish cattle 

pound is executive order — This power is not taken 
away by Chapter V — No approval of State Govern- 
ment is necessary. See Cattle-Trespass Act (1871) 

S. 4. 1962 (1) Cri L J 39 : A I R 1962 Ker 10. 

Ait. 226— Choice of title of newspaper — Magis- 
trate has discretion to authenticate or cancel declara- 
tion- Order refusing to cancel declaration not quasi- 
judicial — No interference by High Court under 
Art. 226 of Constitution of India. See Press and 
Registration of Books Act (1867), S. 5 (2). A I R 1965 
Madh Pra 128 (DB). 

Art. 226 — Land Records Manual, Vol. II 

R. 3 (i). 

Cocfirmation of Revenue Inspectors in the discre- 
tion of Collector — No writ can be issued for con- 
firmation. 1963 M P L J (Notes) 159. 

-Arts. 226 and 227 — Administrative or executive 

action — High Court will uot substitute its own deci- 
sion on merits. 

In proceedings under Art. 220 or even under 
Art. 227 in regard to administrative authority or 
tribunal, the High Court will not substitute its deci- 
sion on merits. It will only see whether the adminis- 
trative authority or the tribunal was really acting in 
exercise of the powers it has under the law or rule, 
and in good faith and in accordance with accepted 
notions of fairplay and natural justice. If on consi- 
deration of the merits it happens to arrive at a deci- 
sion different from what the authority or the tribunal 
has arrived at, still, it will not thrust its opinion on 
them. To do so, would be to frustrate the very pur- 
pose with which certain matters are lei t within the 
discretion of administrative authorities or within the 
judicial or quasi-judiclai competence of special tribu- 
nals. 1960 M P C 492 : 1960 M P L J 1063 : 196# 
Jab L J 1160. 
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Art. 226“ Discretionary orders— Issue of writ — 

(Gwalior Co-operative Societies Rules (bint. 1997) 
K. 52). 

Ii on inspection the Registrar comes to certain con- 
cludons about the manner in which the society or 
ttie hank is functioning, it is entirely his lock-out and 
not the business of the High Couit. if he is dissatisfied 
he is empowered to take different steps. Where the 
Registrar acts under R. 52 certainly the High Court 
cannot go into merits. 1959 MFC 195 : I960 M P 
L [ 715 i (1959) 1 Lab L J 61$ : 1959 Jab L J 459 : 

1>l 1959 Madh Fra 218 (220, 221) (Ft C) (Prs 12 
13) (DB). 


Art. 220 — a. B. Secondary Education Act, S. 16 
Regulations under Chap. 11, Regu. 4 — Inspection 
report — Report purely advisory— Board not bound to 
accept it while granting recognition to a School- 
Court cannot interfere with recognition on that 
ground. 1959 M P C 52. 


Art. 220— Scope of jurisdiction of High Court- 
lot erf < fence with executive direction by Magistrate 
to police t > take ection under S. 107. Criminal P. C. 

Tii' 3 High Court cannot be called upon to exercise 
its jurisdiction under Art 226 of the Constitution 
Simply on an executive direction by a Sub. Magistrate 
to the police to take a particular action under S. 107, 
Criminal P. C. ( 1952) l Mad L J 471 t 1953 Crj L ] 

* 19 -32 Mad VV N (Cr) 68 : A I R 1932 Mad SS0 
(880) (Pr 2) (DB). 


“ — Ait 226— Discretionary orders — Matter within 
discretion of executive— I«sue of writ. 

The matter oi renewal of annual leases of Govern- 
ment lands 1 ? pu/ely a matter within the discretion of 
the executive authority and a writ under Art 2' ) 6 
will not lie directing that discretion to be exercised 
one way or the other. In such cases Courts have no 
power to investigate the grounds or the reasonable- 
r, ? ss oi the decision arrived at in the exercise of that 
discretion except when nnla fides are clearly proved 
A I R 1958 Manipur 1 (4) (Ft E) (Pr 19). 


Art. 22C -P nvers of High Court. 


- - » • ■ • » 

The amount o{ the extra water rate charged unde 

H. 3ri ot the Sirhind Canrl Rules is a matter tha 
solely rests witii the cjual authorities an 1 is not on. 
that can be questioned in a Court of la v or, atan- 

? t r e, „ b L a rP e i iti0n " ,lder Art - 229 of Constitution 
AIR 19o6 Pepsu 40 ( IS) (Pt II) (p r 30) (DB). 

—Art. 226 -^biective satisfaction of olficer wher 

justiciable. See A b 'noted Persons (Recovery -»nc 
Restoration) Act 11949), S. 4 (1) A I R 1955 Pepsu 48 

T Al ’t„ 22 '’ rr ^ w0 V *I1 ages with population of less 
than Dt)0 \ lllages contiguous though another village 
intervening — Atrsence of relaxation cf limit by 

Government — Villages cannot have separate Sabha 

areas < iitfstion of rulaxa! ion port iins to discretion 
of Government — High Court cannot interfere. See 
t anchnyat;— Puniab Cram Panchuyat Act (4 of 1963) 
S. 4 (1). (’65) 67 Pun j L J 511. 


Art 226 Although R. 25 of Displaced Persons 
(Compensation and Rehabilitation) Rule? compels 
authorities to transfer property to claimant, R. 26 
empowers them to use discretion in case of non 
claim mt High Court can neither re-examine nor 
interfere under Art. 226 of Constitution of India. See 
Displaced Persons (Compensation and Rehabilitation' 
Rules, R. 25. (’65) 67 Piiuj L R 215. 


Art. 226 — Powers of High Court under— Extent 

and ambit -of — Exercise of its discretion, by a 
Tribunal or Authority — Interference with — Permis- 
sibility — Issuance of writ or directions — when 
could be issued or given. 


A I ,g r' S° Ur ^ in evercise °I its powers under 
/tit -id ot the Constitution canDOt interfere with 
the exercise cf discretion by any authority or tribunal 

provided the authority' has not exceeded the bounds 

oi its jurisdiction or acted mala fide or based its 
order on wholly extraneous grounds. But it is the 
constitutional duty of the High Court to keep all 
auLhorities and tribjnals (under the Court’s jurisdic- 
tion) while discharging their judicial, quasi judicial 
or statutory functions, within the bounds of their 
jurisdiction and to compel them, wherever necessary r 
o perform the duties enjoined on them by law 
strictly in accordance with the relevant statutory 
provisions. This is the only way in which the High 
Court can assist in the maintenance of rule of law 
wlnc.i ]s enshrined in Art. 14 of the Constitution. 

. f n ? W.jurt would indeed 1)3 failing in its duty 
n it declines, even in a proper case to compel any 
authonty, howsoever high, which is otherwise 
within its jurisdiction, to conform to the rule of law 
and to act within the circumscribed limits of their 
statutory authority. Normally the High Court will 
g l /e appropriate orders or directions under Art. 226 
ot the Constitution when it is found (1) that a judicial 
or quasi-judicial tribiin il or a statutory authority has 
(i actec. without inherent jurisdiction or (ii) acted in 
excess of its jurisdiction; or (iii) assumed jurisdiction 
v. here it had none; or (iv) while exercising judicial 
or ^judicial functions passed some order in 
wmch some glaring error of law on some material 
point is ap parent on the face of the record and on 
account of such assumption, refusal or excess of 
jurisdiction or such error of law, manifest injustice 
his resulted to the aggrieved party; (2) when a 
statutory authority passes an order which is tainted 
wi'h fraud or is actuated by malice or is vitiated on 
account of being based on some wholly extraneous 
considerations (3) when the impugned order or action 
is violative of any of the fundamental rights enshrin- 
ed in Part HI of the Constitution; (4) when the 
impugned order or action is vi illative of any statutory 
right of the petitioner resulting in manifest injustice 
to him and he has no other adequate alternative 
remedy to get the wrong rectified; (5) when the life 

or property of a citizen is being jeopardised by the 
State and the State is not able to support such an 
interference with tne life, liberty or property of the 
subject, on the authority of any valid law. 

It is neither possible nor proper to fetter the dis- 
cretion of the High Court in the matter of exercise of 
it? powers under Art. 226 of the Constitution or to 
lav down any hard or fast rules for the same. But. 
the jurisdiction of the High Court under the article 
is to bo normally exercised keeping in view the 
above principles and at the fame time keeping in 
view the fact that it is not for the High Court tc 
interfere in the da>.to day work of statutory and 
other authorities, so long as they remain within 
their bounds and do their duties as enjoined on them 
by law. 1965 Cur L J 541 : I Lb (1965) 2 Puuj 802 i 
(1965-66) 29 F J R 155. 

Art. 226 — Erroneous decision of CustodiaE 

Genera! in extending ti me for revision — No grouuc 
for issue of writ — ( Administration of Evacuee Pro- 
perty Act ( 1950, S.27.) 

Even if it be held that the Deputy Cu?todian 
General was in error in extending the time f r revi- 
sion it is not for the High Court to interfere under 
Art. 226 of the Constitution. AIR 1952 S C 319, Rek 
on. 59 Pun L R 52 : ILR (1957) Pun! 491. 

Art. 226 — Discretionary power vested in ad~ 

ministrative authority — Court when con interfere. 

There are wel 1- defined limits within which the exer- 
cise of a discretionary power vested by the statu e u 
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a.urtf iD Th« tiVe aUthf J rity can be dis turbed by the 

fte Ldt n( Pr f P eS are - ,:) ‘be authority for 
tne exercise of the power depends cn its being 

strictly within the limits of the statute, and the 
for Ur a nv W °ooM , DOt | al,OW the P ower be exercised 

of ?K 6ra P 'i rp0Se: (ii) there must *be ob- 
/"•wu Ce . tbe “sudatory statutory procedure- and 

[nrp ^ ere ° f the basic facts with refer- 

te' ‘T d ° e ^ n0t V L St the determination of the 
bas 4 c tacts m the authority itself. 1905 A C 420 

Rel. on. 1934 Cri L j 10 V: ILR (1954) 4 Raf 172 . 
AIR 1954 Baj 264 (267/ (Pt E) (Pr 9) (DB). 

-—-Art. 220 — Application for re-instatement allow- 
ed by Revenue Board - Interference by High Court. 

see Tenancy Laws - Rajasthan Tenants Protection 

Ordinance (9 of 1E99), S. 7. AIR 1954 Baj 40 iDB). 

-—Art. 226 — Issue of writs under — Jagir taken 

under management of Court of Wards, Rajasthan — 

Jag.rdai.drsqualriied under S. 7 (1) (b) (ii) 0 t Mar war 

P.V'f , of " ar ds Act — Not convicted ot any non- 

ch M e k° ff I 0C . e Min,st er's note that Jagirdar 
should be declared unfit to manage - Tbikaua- 

in thf Tder f ° r de ., : ! ari , ng bim unfit - If ,t amounts 
to the requisite •'declaration by the Durbar” Gov 

ernment ol Rajasthan — Arts. 166 and 163 of the 
Constitution— Validity of taking over. 

Superintendence of Thikana N was assumed by the 
Court of Wards, Rajasthan, under Marwar Coutt oi 
\ards Act, S. 7(1) (b) (ii) on the basis of a letter of the 
Revenue secretary issued on the note of a Minister 
ot the Government of Rajasthan. The Minister’s 
note was to the effect that in view oi the circum- 

the^hakf 1 f °r h K, h ? V aS ? f , fhe view that “ is clear 

nnfir Th r lkana N an .t Jhakur should be declared 

ordir 'iK ^ anage th ® Thikana N. On this so-called 
order the Revenue Secietary issued a letter to the 

Commissioner of Jodhpur Division instancing the 

various acts of the Thakur rendering him to be 

dec ared unfit to and incapable of managing the 

affairs of the said l bikana and therefore it is neces- 

'a UD:1 i r f he su P 8I >utendence of the 
Court of Wards and the Thakur be declared as 
incapable to manage his Thikana. 

Thakur applied under Art. 226 of the Con- 
stitution of India piaying for the issue of a wiit in 

the nature of certiorari, prohibition or mandamus or 

any other appropriate writ to the State of Rajasthan 

and the order made under S. 7 (1) (b) (ii) of the 

Marwar Court of Wards A at be quashed. Allowing 

the application it was held i The recitals in the 

order ol the Revenue Secretary- cannot be questioned 

as incorrect by the Court and it has only to see 

whether the order challenged is valid on the said 
recitals. 

The contention of the applicant that the coriunc’ 

tion “and" in S. 7 (l) (b) (ii) should be read in its 
ordinary grammatical sense caDnot be accepted- it 
should be read as “or". It is not recessary that the 
1 hakur should have been convicted of a non-bailable 
ollence in addition to his being declared unfit be- 
cause of the facts recited in Rajasthan Court of 
Wards order, which ground is found in the corres- 
ponding provision in Rafasthan Court of Wards Act, 
whir-., rephced the Vfarwar Act. (AIR 1951 All 119, 

Ref. ; AIR 1950 S C 205, Dist.) 

The a .umption of superintendence by the Court 
of Wards of the Thikana under S. 11 (a) can only be 

S 7* n !l ,) th ° rhak,,r has been disqualified under 

S» r. ion 7 (1)0)) (ii) requires a ‘declaration of the 
, , ,J . r * J 1 , 0 ^ "declaration of the Government of 

alasthan (vide S .3(1) of Rajasthan Administra- 
tion Ordinance l of 1949). 
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The Ministers under Art. 103 of the Constitution 
merely aid and advise the Governor (Raj Pramukh) 
in the exercise of his functions. Hence the so-called 
order of the Minister is merely a note tendering 

steps 06 aiK ° rdering Secretar y t0 take neces sary 

It is not a declaration or an order declaring the 

V reql,ir ?d by the S. 7 (1) (b); Ait. 100 
I u ^ ons ^dution provides that ail executive actions 
ot the Government must be taken in the name of the 

2 a l o^ mU , k A aDd du, y authenticated. ILR (1952)2 

m L W 291 :AlB 1953 Ra i 46 (47 to 

30 (g). Orders not justiciable. 

t 


Art. 226 - Jurisdiction- Order under S. 3, Foreig- 
ners Act (1940) deporting petitioner validly passed- 
I here is no power in the High Court fo extend time 
to petitioner to remove his goods. 1 L R (1063) 15 

(DR 3 ) 01 2 9 ! AIH 1903 Assam 105 (Pt E) (Pr 11) 

—-Art. 226 Administrative or executive orders — 

pl 6 /^ DCe o^ P< * 1 0lhct Ac * Ss * 9 ‘ 7 aild Sch 1- 
1 Oht Office Rules, R 30— Application for registration 

or renewal of registration as newspaper— Conditions 
to be satisfied by the periodical — Question is left to 
toe decision of I o>t Afaster General or other autho- 
rised officer ft is left to the subjective satisfaction 
ot the executive authority — It is not justiciable by 
Courts ofliw — Applicant maybe called upon to 
give such information as required — Rules do not 

however, give any right of hearing or right to any 
notice - it is left to executive discretion — The only 
ground-; on which decision will be interfered with 
will dcj Mie ground of mala fide — Petitioner is not 
entitled to writ of mandamus unless the decision is 
extraneous to purposes of the Post Office Act. See 
Post Office Act (189b), S. 9. AIR 19G1 B-m 105. 

Art. 226— Executive orders are not law — Settle- 

ment of fisheries in W est Bengal is by executive orders 
— Not justiciable under Constitution of India, Art 220 
65 Cal VV N 685 i A I R 1961 Cal 214 (217) Pr 6). ’ 

~ Art. 226— Certiorari and mandamus — Issuance 
of — Executive act- Futile writ— Manager appointed 
under S. 10 (2) (b) of Administration ot Evacuee Pro- 
perty Act — ( ancellation of appointment — Cannot he 
remedied either by certiorari or mandamus. 

If there be sufficient legal justification for passing 
orders, they cannot be vacated on the ground of their 
purporting to be under some power that does Dot 

confer the jurisdiction. AIR 1958 SC 232 and 1959 

Ker L, 1 030, Fel. on. 

Appointment of a manager under S. 10 (2) (b) of 
, Administration of Evacuee Property Act in respect 

urder°s' r « e L VVhiCh ha Y e n vested >’ n the Custodian 
' being essentially an executive act, the 

cancellation of such order would also be an executive 

act and cannot be vacated by a writ ol certiorari. 


ri ^. or , can a w L rit mandamus be issued against the 
since the*au th ori tie? ^ igher ^h tbecfflSnTho 

A R iQSi ?r ' and ( 17 ' 7 ) 98 E R 1220 Rel. on.- 

1961 Ker L j 382 , 961 Ker L T 1081 A I K ?«!& 
kcr 152 (155, 156) (Prs S, 9) (DB). ' 1982 

Issue'of’ writ.' AdmiaiStraliVe or ^culiye orders- 

Orders relating to 6xation of the rank of a Govern- 
ment servant jn the integrated gradation list of the 
ministerial staff are only executive orders not amount! 
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in the exercise of the executive 
functions of the State. An executive order may be 
c ranged at the will of the Government by another 
f*ecutive order. Such orders are not justiciable. ILR 
aossmav.co 404 and AIR 1958 Ker 1 (FB), Rel. on. 

(Fr luDYi) T 892 : A 1 R 1961 Ker :5 2 (53) (Pt A) 


— Art. 226 —Powers of High Court — It is not within 
ihe province of the High Court to make any sugges- 
tion .or relaxation .of -the restrictions placed on a 
foreigner to the executive authorities when they have 
taken action under the Foreigners Order, 1948. 1959 
Ker L T 1242 : 1959 Ker L J 1861 : IL* (1959) Ker 
IS1 : I960 Ker L J 821 : AIR I960 Ker 177 (1S3) 
Pt D) (Pr 36). 


Art. 226 — Executive orders — Bihar 


Code — Violation of —Issue of writ. 

The Bihar Education Code is a mere compilation of 
executive orders issued from time to time by the State 
Government for the guidance of the Director of 
Pub he Instruction and his subordinates. It is not 
a collection of statutory rules, and, therefore, no writ 
can oe issued if there has been any violation of those 

rules. 1957 B L J-R 114; Rel. on. 1958 B L J R 212 i 

1 L R 37 Pat 462 : A I R 1958 Pat 653 (654) (Pt C) 

(I* 4) (IDO)* 


Art. 226 Writ for direction to Jail authorities 
to permit accused to meet other co-accused for filing 
joint appeal —Relief outside scope of Art. 226. 


Art. 226 Executive or administrative rules 
framed by Government — Infringement of — lustici- 

ability— Art. 31 (2). 

The formulation of a proper integration rule 
governing the services of two former Indian States 
integrated into one State or the right invocation or 
application thereof in particular case apart from any 
question of mala fides or discrimination, is not justici- 
able under Art. 226 of the Constitution. 


Where the petitioner’s detention is valid, it is not 
lor the High Court to direct under Art. 226 the fail 
authorities to permit him to meet with any other ac- 
cused persons. Such a relief is wholly outside the 
scope of Art. 220. That is a matter for the internal 
administration of the jail authorities and the High 
Court will be disinclined to interfere with those 

03 Punj * L B : I L R (1961) 2 Punj 693 > 
1961 (2) Cr L J 687 (2) r AIR 1961 Punj 524 (527. 
528) (Pt C) (Pr 10). 


1 er Koshi, C. J. In the absence of a violation of 
constitutional guarantees or an infringement of the 
rules of natural justice no civil servant will be entitled 
to redress under Art. 226, against anv Government 
order made against him. AIR 1958 Mad 53, Roll. 
1957 Ker L T 938 : 1957 Ker L J S33 iILR (1958) 
Ker 4S : (1958) 2 Lab L J 717 : AIR 1958 Ker 85 (87 
3S) (Pt A) (Prs 5, 9, 12) (DB). 


Art. 226 — Executive order — Interference — 

Arts. 311. -3^6 and 3<2 — (Service Regulations and 
Standing Orders of Cochin— Violation of) — Travan- 
core-Cochin Administration and Application of Law? 
Act (1125), S. 2). 

The Service Regulations and Standing Orders of 
Cochin constitute no more than executive order, a 
violation of which cannot be corrected under Art 226 
of the Constitution. ILR (1950) Trav-Co 1339, Rel. on. 
1957 Ker L T 693 : 1957 Ker L I 707 : I L R (1957) 
Ker 881 : (1958) 2 Lab L J 76 : A I R 1958 Ker 79 
>79) (Pr 4) (DB). 


V-t. 226 — Administrative order — Equation of 
services in matter of integratio.i-Tt is administrative 
decision and cannot be interfered with in proceed- 
ings under the Article. 

1 he decision of the competent authority about the 
equation of posts in the matter of integration oi 
services after reorganisation of Slates is an adminis- 
trative decision which carm at be interfered with by 
High Court in proceedings under Art. 220 of the 
Constitution. 1965 MPLJ 825 : 1965 Jab L I 1008: 
AIR 1966 Madh Pra 134 (135) (Pt B) (Pr 5) (DB). 

Art. 226 — Subjective 'satisfaction — What con- 
stitutes — Suhieclive satisfaction whether can he 
challenged in Court of law. 

Where the exercise of an administrative act is made 
dependent bv the Legislature upon the existence of 
contingency involving a question of fact about which 
the authority has to be satisfied, then the satisfaction 
of the authority in regard to that fact is a subjective 
satisfaction which cannot be challenged in a Court of 
Law if the grounds upon which it has been made have a 
rational probative value and are not extraneous to the 
scape or purpose of the relevant provision. AIR 1951 
S C 157 and AIR 1952 S C 174 and AIR 1954 S C 179 
Rel. on. 1961 MPC 225 * 1961 Jab L J 913 : 1961 

MPLJ 828 i A I R 1961 Madh Pra 356 (360) (Pt C) 
(Pr 7) (DB). ' 


“ Art. 226 -Revision under S. 04 (h), Motor Vehicles 
Act Order by Minister of State — Interference in 
writ proceedings — Net to judge in own cause — Prin- 
ciple not applicable to an official deciding matter 
which may affect his own department. See Motor 
Chides Act (1939) (as amended by E. P. Act 28 of 
1948), S. 64 (h). AIR 1960 Punj 142. 

“Art. 226 — Imposition of punitive police force— 
It is for Government to decide —Court's cannot inter- 
fere under Art. 220. See ‘Police Act (1S61), S. 15. 
1955 Cri L J 733 : AIR 1955 Punj 103. 

50 (h). Finality of executive and 
administrative orders. 

“ Art. 226 -Laud Acquisition Ac^ (1894), S. 5A — 
Finailtv of Government decision — ?ee Land Acqui- 
sition Act (IS94), S. 5 A. AIR 1954 Assam 81. 

Art. 226— W r its and Orders against executive. 

A provision regarding the finality of the decisions 
of executive officers canr.ot take away the jurisdiction 
of the High Court under Art. 223 to'quash a decision 
which is based on a manifest error of law or which 
has the effect of the officer exercising a jurisdiction 
not vested in him. 73 Mad L W 191 : (I960) 1 Mad 
L J 434 i ILR (1960) Mad 500. 

p — “Art. 226— Infringement of R. 6 (2) (b) of Saran- 
jam Rules —Direction being administrative cannot be 
enfoiced by issue of mandamus — Bombay Saranjams, 
Jagir and other loams of Political Nature Resump- 
tion Rules, 1952, R. 0 (2) (b) — Per Division Bench. 
Hanumantha Rao v. Stite of Mysore, (1963) 2 Mys L 
J 164 (FB). 

Art. 226 —Administrative order — Interference — 

C. P and Rerar Municipalities Act, Ss. 15 (l)and 
22 ( 2 ). 

The powers conferred on I he High Court bv 
Art. 22b of the Constitution are wide enough to 
enable interference in proper cases with an order 
under S. 15 (1) of the C. P. and Berar Municipalities 
Act, although such an order is administrative and is 
given finality bv the provisions of S. 22 (2) of the 
Act. 1952 N L J 682 : I L R (1953) Nag 245 : A I R 
1953 Nag 125 (126) (Ft C) (Pr 5) (DB). 

[Overruled on another point in AIR 1961 Madh Pr3 
274 (FB).] 

Art. 220 — Import Control Policy (from Jan. to 

I une 1956), Part IV, Item 314, Ci.(d) in remarks column 
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—Interpretation — Customs Authorities have exclu- 
sive jurisdiction to interpiet — Its interpretation must 
prevail and same cannot be assailed in writ proceeding. 
See Imports and Exports (Control) Act (1947), S. 3. 
AIR 1965 Punj 181 (DB). 


CONSTITUTION OF INDIA (1950), Arts. 226 & 32, Note 50 (h) 

Art. 226— Futile writ— Issue of — Art. 311. 

A candidate declared successful in a preliminary 
examination held by the Collectorate for the purpose 
of recruitment to the post of an apprenticeship in 
that office does not thereby get a right to any service 
Art. 220— Powers of High Court — Construction whatsoever. A declaration, therelore, that he had 

“ j — -• passed the examination would be futile. The High 

Court does not interfere by way of writ unless the 
right of a party is affected in any manner. AIR 1955 

£ ,J 534, Disting. AIR 1960 All 123 (123, 124) (Prs 3. 
5) (DB). 

Art. 226 — Futile writ— Issue of. 


of revenue entry— Displaced persons (Compensation 
»nd Rehabilitation) Act (1954), S. 7. 

In exercise of its writ jurisdiction, the High Court 
would not interfere on the question of construction 
of a revenue entry, for purposes of determination of 
compensation under Displaced Persons (Compen- 
sation and Rehabilitation) Act. That would be a 
matter within the jurisdiction of the Rehabilitation 
authorities. A I R 1904 S C 477, Rel. on. 1965 Cur 
LJ817 (Punj) (DB). 

51. Fundamental rights, contracting out of. 

® Art. 32— Contracting out of fundamental rights 

— Procedure laid down in the Act for settlement of 
disputes between Patiala State Bank and its customers 
—No infringement of Art. 19 (1) (f) and (g). See ibid, 
Art. 19 (1) (f). A I R 1963 S C 222. 

52. Fundamental rights, suspension of. 

See Notes 217 and 119 and Ibid, Arts. 358, 359. 

53. Futile or unnecessary writ. 

(a) Certiorari, 
lb) Mandamus. 

53. Futile or unnecessary writ. 

• Art. 226— Infructuous writ — Rajasthan Minor 

Mineral Concession; Rules, Rr. 30 (7) and 59 — Govt, 
is not bound to accept highest bid — it is not arbi- 
trary to accept bid of co-operative society of mining 
labourers in preference to highest bid. Contract, 
however, about to end — Supreme Court will not 
mtertere, even if acceptaoce of contract was not legal, 

I /l a v sthan Minor Min eral Concession Rules (1959), 
b. 30(7). AIR 1965 SC 1992. 

• Art. 32 — Infructuous writ— Deputy Comn is- 
s loner giving liquor contrict under Mysore Excise Act 

, . Action wrong and running counter to policy 

ot legislature — In ordinary event A would be given 
the writ but as it would be inellective due to the 
expiry cl the contract year and as it was not practice 
ot the Supreme Court to issue meaningless writs.no 
writ was issued. See Mysore Excise Act (5 of 1901), 
b.10. AIR 1954 S C 592. 

“Art. 226— Futile application — Relief by way of 
writ is discretionary, and where the purpose sought 
ror is already achieved, the High Court should not 

^nV,V h A matter - AIR 1962 A11 574 (570,577) 
v* 1 1 j/ u r b). 

-—Art. 226— U. P. Zamindari Abolition and Land 
Reforms Act (1 of 1951), Ss. 170, 182-A and 182.B- 
Ui vision of holding— Appeal against order of Collec- 
or under S. 1, 6 not entertained by Commissioner on 
ground of non maintainability - Board of Revenue 
setting aside order of Commissioner in second appeal 

ma . . n ? R* tltion against order of Board, held not 
aintainable as even if writ powers were exercised 
utimate order that would he passed would not affect 

rights or position of parties— Useless exercise of writ 
powers heJd not appropriate. See Tenancy Laws - 

0 r Abolition and Land Reforms Act(l 

ot 1J51), S. 176. 1962 All L J 11 . 

opTII Petition under, against order cancelling 

PetfhDn L per ^ which , e * pired subsequently - 
«xnirv M oes . n ?* become infructuous on account of 

sSi r‘? d ° f pe f mit “ Petitioner has still sub- 

• Option £ T / 651111 ° f Pe , fiti< ? D 3S he WOuld be >'> 
■anc him obtain renewal of permit if order of 

<Pt B) (Pr 14) BSlde - AIR 1960 A " 247 < 249 - 25 °> 


It is well-established principle that the issue of a 
writ being within the discretion of a Court, the Court 
would rarely issue a a writ if the issue of such a writ 
was to be futile. Mahesh Chandra v. Tarachand 

(PM F) (p R 85) 9 (FB) AH 817 * AIJR 1958 A11 374 (38?) 

Art. 226 — Futile writs. 

High Court will not issue a writ, order or direction 
in a case in which the final authority is not bound by 
the orders of the High Court and may well flout the 
directions of the High Court by ignoring them and 
passing orders as he thought best. I L R (1956) 1 All 

S (pfl4)(DB! 375 ' A 1 R 1955 A " 512(5151 

——Art. 226 — The High Court will not issue a writ 
which will be ineffective— A 1 R 1954 S C 59? Foil 
AIR 1955 N U C (All) 2031. 

Art. 226— Futile writs— Issue of. 

It is not the practice of the High Court to issue 
meaningless writs. A I R 1954 S C 592, Foil 1958 
Andh L T 587. 

—■Art. 226— Temporary permit issued under S. 62, 
Motor Vehicles Act, 1939-Period of permit expiring 
on day of hearing of petition - Application made 
during period of permit for writ questioning legality 
ol issue of permit will still be considered. A 1 R 1963 
Assam 1 (2) (Pt A) (Pr 4) (DB). 

—Art. 220— Futile writ -Issue of - Relief against 
effective order to be sought. 

v\ here the C ommissioner of Income-tax dees not 
merely dismiss the revisiona! application against the 
order of the Income-tjx Officer but modifies that 
order, it is necessary for the ass essee who has filed a 
v/rit petition to get the order of the Commissioner of 
Income-tax set aside before he can hope to get any 

fj* u Jf 0CD *be High Couit. The reason is that the 
High Court will decline to pass an order which will 
not be an effective order. (1959) 36 I T R 53S (Bom) 

—Art. 226— Expiry of licence under S. 39, Calcutta 
Police Act — Application under Art. 226 for 
issue ot writ of mandamus against Commissioner of 
rohee tor refusal to grant renewal of licence— Held 
time of licence having been irretrievably expired it 
would be useless to issue writs. 1965 (1) Cri L I 679 r 
AIR 1965 Cal 312 (324) (Pt I) (Pr 47) (DB). 

“ Art. 226— Futile writ -Writ challenging validity 
ot order of reversion of petitioner — Retirement of 
petitioner pending disposal of writ — Writ not ren- 
dered infructuous since if order of reversion is 
quashed petitioner would get relief in respect of 
arrears of any pension on the footing that he had 

?p ve i r 7 i reverted - A 1 ft 1964 Cal 265 (276) (Pt F; 

Art. 220— Mandamus— Writ to compel authori- 
ties to isstie import icense for period which had long 
expired— iFirm, established importer, dissolved— Ap- 
plications, by re- constituted firm for import license 
within prescribed time not made in accordance with 

re « ttlat !° DS ~ Licensing authority refusing 
to issue licence Mandamus to command authority to 
issue license for expired periods cannot be issued— 
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Scheme of import trade regulations analyse!. A I R 
19 fcO C a! 561 (564. 565) (Pr 4). 

“““““■"AH ~2o Futile or unnecessary writ — License 
under Bengal Places of Public Amu emeot Act 
asl cd for -Period f xpiriog — Issue of writ. - (Bengal 
Places of Public Amusement Act (10 of 1933), 
S. 5 (3)). 

W here the period for which the license was asked 
for has expiied the High Couit will not make anv 
order because such order will he infructuous. AIR 
195C Cal 143 (147) (Pt A) (Pr 3). 

Art. 226 — Futile writs — Application for writs 

agains orders of Collector of Customs — Rule ‘nisi’ 
directeci against him by name — He ceasing to be 
Collector of Customs — Application cannot be 
allowed. 

One R who was the Collector of Customs made an 
order under Sea Customs Act imposing penalty on 
certain party. That paity applied for writs of certi- 
orari and prohibition against the orders of R and the 
Rule ‘nisi’ was directed against R by name. The Union 
of India was not made a party to the proceedings at 
all. R however ceased to function as Collector of 
Customs and was transferred to some other post. 

Held, that the rule, if it was made absolute, could 
be made absolute only against R but to do so would 
be to require him to do what he could not possibly 
do and to give lo him a direction which would be 
utterly meaningless. In such circumstances the ap. 
plication for writs under Art. 226 could not be 
granted. AIR 1955 Cal 241 (24 4) (Pt C) (Pr 9) (DB). 

Art. 22C — Futile writ —Issue of. 

Under Ait. 226 an order is never made which will 
be ineffective. I UP. (1955) 2 Cal 470. 

Art. 226- Scope — Suspension or cancellation of 

arms licence— Record ir g of reasons must be by autho- 
rity — It must appear lrorn order that it was passed 
for security of public peace— Conditions are manda- 
tory —Conditions not complied with — Order is with- 
out jurisdiction and must be quashed— Even il licence 
expires relief of quashing such order is not infructu- 
ous. Sea Arms Act (1578), S. 18(a). I L R (1965) Guj 
571. 

Art. 226 Futile writ — Acts done in obedience 

to higher authority. 

A writ of certiorari or mandamus or any writ under 
Art. 226 of the Constitution, cannot be granted in 
respect of acts done in obedience to a higher autho- 
rity. The issue of a writ in such a case will he futile. 
A writ of mandamus is never issued forcing any autho- 
rity, officer or tribunal to exercise a doubtful jurisdic 
tion nor a writ of certiorari to quash an order when 
no object is served thereby. I L R (1955) Hvd 7 SO i 
AIR 1955 Hyd 269 (270, 271) (Ft A) (Pr 2) (DB). 

Art. 220— Futile or unnecessary writ. 

The duty of a Court consists of deciding a ca<e 
that comes before it and for doing so. it must adjudi- 
cate upon questions which are necessary for the deci- 
sion. But when conditions came into existence on 
account of which the relief prayed for by a party 
cannot ‘ erve any useful purpose and even if the relief 
is granted, it would not be of any avail even to the 
party itself, the Court must refuse to go into all the 
matters raised therein and must throw- olt the applica- 
tion as being infructnous. J956Cri L J 1400 : \ I R 
1956 Kutch 12 (13) (Pt CJ (Pr 0). 

Art. 226— Octroi Inspector temporarily appointed 

to post of Octroi Superintendent for a period of 
6 months— Reversion to original post — Writ petition 
for qua hiug order — Period for which petitioner could 
hold such post expiring — Petition dismissed as in- 
iructuous. 1956 MBLj (II C R) 1307. 


- Art. 228 — Futile writ — For issue of writ, peti- 
tioner must show that in the event of his grievance 
being remedied he would get some benefit. 

Whenever the petitioner complains of a particular 
act of commission or- omission on the part of an autho- 
rity, he should also indicate that in the event of the 
particular omission or commission being remedied, he 
would get same benefit .to which he is entitled in all 
justice. vY here the petitioner, who was in unautho- 
rised possession of premises under arrangement with 
the allottee, challenged the vires of S. 3 of the 
Madhya Bharat Public Premises Eviction and Re- 
covery of Rent Act t 27 of 1951) because that section 
did not provide for hearing in which he could prove 
his case : 


Held, that hearing the petitioner's story could only 
result in his stcry being accepted but even if it was 
accepted lie could noc become an authorised person. 
Hence on this ground the petition was liable to be 
dismissed. 1901 M P L ] 1228 : 1961 Jab L J 256 » 

ILR (1962) Madh Pra 57. 


Art 226— Futile writ— Issue* 

M here the State in utter violation of the funda- 
mental rights of the petitioners and other members of 
the Jain community installed a Shivling in a public 
temple of theirs ana also prevented them from enter- 
ing the temple for worship and contended that even 
ii the High Court issued a writ or direction to remove 
me ling* and allow the petitioners to worship in the 
temple it would be not only difficult but impossible 
for them, because of certain reasons, to cany out the 
orders and therefore the writ would be futile : 

Held, in the facts of tho case that when the peti- 
tioueiS were prevented from entering the temple for 
^ * * * bhivling which was there, a writ or 

direction issued bv the Court would be effective in 
the case. ILIi (1957) Madh Pra 658 : 1957 M P C 
725 ; J 957 j 2 > n L J 1088 i A I R 1958 .Madh Fra 115 
(120) (Pt H) (pr 20) (DB). 

‘Art. 226 — Discretion — Exercise of — Validity 
of time expired Ordinance — If can be agitated. 

The remedy provided for in Art. 226 of the Consti- 
tution is a discretionary remedy and the High Court 
will not exercise its discretion about the validity of 
an Ordinance that expir-d about 8 vears back. 1957 
M P C 770 i 1957 Jab L j 1039 : 1955 MPLJ 184 : 
AIR 1958 Madh Pra 82 (82,83) (Pt B) (Pr 2). 


*7 Art. 226 — Futile writ would not be issued— Peti- 
tioner, a dismissed servant. praying for quashing of 
dismissal order being forwarded by adopting proce- 
dure which was not according to natural justice— 
Heath of petitioner — Continuance of proceedings by 
legal representatives — Maintainability — Charges 
against petitioner not likely to be wiped out by issue 
of writ — Writ not to be issued — Unless person has 
legal right he cannot apply under Ait. 226. 

The petitioner was a servant against whom certain 
charges including that of corruption were framed and 
alter the departmental enquiry he was dismissed from 
service. lie liled a 'writ petition praying (hat his 
order of dismissal be quashed since the procedure 
adopted by the authorities, he alleged, was opposed 
to the principles of natural justice. After filing the 

petition he died and his legal representatives wen 

brought on record. When the maintainability <>f wrjt 
proceedings by the legal representatives was chal- 
lenged they contended that whether or not the peti- 
tioner, the dismissed officer, wts dead could make no 
difference to the relief sought, namely qiushing oi 
the offending order on the record. 

Held, that tho charges against the officer included 
the charge of corruption, as* liming that the impugn- 
ed order was quished on the ground urged in tin 
petition the position would be that the departmen 
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would be entitled to continue the proceedings afresh 
against the delinquent officer. What the High Ciurt 
•could do was only to vacate the impugned order. 
1 be charges that were framed against the delinquent 
othcer would not stand wip«d out by the writ. It 
was true that if tho dismissal of the officer was impro- 
per, then the legal representatives would be entitled 
co recover from the State such emoluments and other 
monetary benefits which the delinquent officer would 

nnr e „r^ entlt ^ t0duri ^ the P 3riod be was kept 
out of offiee. But it could not be denied that the 

recovery of such emoluments would not follow as a 

matter of course by the issue of a writ. The issue of 

LTL W8S °u nly l •2« h f as , a S,0 P towards further 
legil steps which the legal representatives of the 

deceased officer proposed to take. The relief sought 

was purely personal to the delinquent officer and 

Sifih pers * 0na which really involved the con- 

tinuance in service or otherwise of a person would 

\° L gll L re P reser, t’i fives. Unless the 
-ise of Jh a p d /f eg 8 li" ght,he c ? uld DOt seek theexer- 

A I Riqno e Q x ^ a °rdinary (unsriiction under Art. 220. 

A T ti C 1044 » ReI * on. (1965) 2 Mad L 1 302 • 

AIR I960 Mad 260 (262) (Prs 4, 5). 

<2rnwx\ ? r7 In '5 0me ‘ taX . A3t . (4S of 198 f)» S. 137 ( 1 ), 
i“b < 3 >> ,AXt ) — Income tax Act (1922), S. 54 — Rela- 

of s°a n temen a ts Q h *“ S 137 (3) (XXt > ^ra>es in respect 
ot Statements by as lessee in assessment proceedings 

under repealed Act — Party in whose favour cHfl 
rnent W w ^ ade j is eDtitled to certified copy of state- 

refu ed " ^ A ^ 9 of ConstitutionPhowevet 

issue did nnf 8 - u , Ild r th f i C ’ ndlti ? as necessitating its 

n°f exist— Jurisdiction of High Court cluld 
not 1 ).^ invoked and could not be exercised in favour 

maki n h e° s \ ° n * he gr0und that condi t»ons 

Hih,r» g c" r statement necessary might arise in the 

IM "M,d” 05.“ m ' > ACt (1 ’ 61) ' S - 137 Cl. A I R 
cTc U d k XerCiSe p0wer wou,d depend o a n0 the 

■ a L i 4 SS 

miss^er 2 u 6 nde C r°S P 177 nt C T ’ 

Boa h rd r of W H Und6r V 9 ^’ (5). Criminal P. C made ^ 
oarcl of Revenue— Application rejected by Board for 

want of jurisdiction — Petition for writ under Art 220 

SSfL-g^S application f„ 

helrl 0f Board , upheld - Direction to Board 

tation oetm^P Iy a ij there , bsin S no <I ucstioD of limi- 
re ef ,° U , ld ,^ ply to Stafe Government for 

Moloi m L I 126 : 1953 Cri L J 741 , 1LR 

8 ? 7HDB* 1 R 1953 NaS 121 (I22) (Pt B) 

— Art. 220 - ReUef prayed for not serving useful 

A Court is not a debating society which is hmmrt 
to consider and determine all the points that the 
parties may raise. Its duty consists only of deciding 

?he aU q S u \s b io n C °?h S r bef0re 11 and ° f 3 d i^ieatiog upon 
me questions that are necessary for the decision 

h( n in a particular case conditions come into exist- 

SENS/ST, ° f which fbe relief prayed for'by 
ffant P edUw l! nVh rVe « any use f “l Purpose and if 
itse?f thp l rv! * 0t be .° f , any avail even t( > the party 

P Sui*. “i 7333 Odh «3, Bel P „.: 

Art. 22 fl -Writ not serving useful purpose, 
the Court is satisfied that the writ applied for is 
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not likely to serve any useful purpose it can reject the 
apphcatJon for this reason alone. (’50) 2 Pepsu L R 

r7n A £ 226 T luf/ucuous petition - Notice under 
iqI? i ^ 1 Punjab Agricultural Produce Markets Act 
1901 by Chairman - Market Committee suspending 
license of petitioner for period of fifteen days - Writ 
petition against order— Expiry of period of suspension 
U rit petition becomes infructuDUi. 67 Pun L R 66 . 

Z^X TtS '-u 2 < 6 an n 227— Court will not pass any order 

1965 Pu W n L R r (Sup) 464? P " rP ° SeJ ’° e 3 dead letter \ 

gnmt writs which may b e D ?uti^ >U ' (' 62 | C fl 4 ' F^'l R 

53 (a). Certiorari. 

/ U 22® — Futile writ — Issue of — Practice — 
S^529-A)* lt,CS ~ BsDga Municipal Act (15 of 1932), 

W here in a petition for writ of certiorari to quash 

the order of the District Magistrate refusing (o enter- 

Act W th Cd ,r d h er r S - 529 - A ; B l ngal Municipal 
Act, the High Court finds that the District 

had )Y mdi ? ti0D t0 entertain appeal but the 
- agis.rate could not have granted any relief even if 

f utifeTr the a FI GDt f r f tained * ^ would be utterly 
tutde for the High Court to set aside the order of the 

Magistrate and Jend the matter back to him, because 

the only result that will follow is that the anneal 

(Pt B?(Pr 7 )! rn,SSed ‘ AIR 1956 Ca ‘ 393 <395. 396) 


Art* 220 -Certiorari-Futile writ-Proceeding of 

inferior tribunal are null and void— No writ 8 

It is well settled that certiorari does not issue 
where the proceedings of the inferior tribunal are’not 
merely voidable, but are absolutely null and void, lor 
in such a case, no benefit will accrue from the issue 

^ is op ! en tbe P arties to ignore them, or 
o hi ve them set aside by the decree of a competent 

SS moSS' 1 ” A 1 R 1859 M «" i - 

- Fo,il ' l >' - «-*!« •< 

n# fk C .“ t f >r ? ri n 0es UOt is ?, uo where the proceedings 
, f 1Q ^ er »or Court or tribunal are not merely voida- 
ble but are absolutely null and void. AIR 1959 Mani- 
pur 17 (19) (Pt B) (Pr 15). ° 

wilT’ A f r k 2 ? 6 ~S erti0rari "' Writ — Futile writ — 

Will not be issued. 

Where the petitioner had applied under Art 2 ! ’6 
for the issue of „ writ of certiorari for quashing a 
sp cial resolution of the Municipal Commissioners 
but the force of the resolution had come to end W 
before the petition came for hearing: g 

Held, that the application had ’already become 
infructuous and no useful and effective writ of certio! 
ran could or should be issued in respect of that 
resolution which had spent its force. Rameshwar 
Prasad Agarwal v. Sinha, 1965 B L J R 715 , 1 r 
1966 Pat 6 (7) (Pt A) (Pr 2) (FB). A 1 R 

hZ'eot. 226 ~ Wfit ° f certiorari ~ Futile writ - 

A writ of certiorari will not be issued if it will be 

futile or unnecessary, Chitaley and Rao “fwl t 
tion of India", Vol 2 (1954 Edn ) Page ° 0 32 R P T‘‘ U ' 
AIR 1956 Sau 100 (101) (Pt B) (Pr 6). ’ °°‘ 

PrTn ci p lc s~go ver ni Dg *— N o ~ 

dec.ded by writ subjeetto reconsideration by anothe? 
statutory tribunal having jurisdiction to dVcide it 

The writs of certiorari and mandamus u- l 
prerogative writs and their issue is discretionary whh 
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the Court. Once the w r it is issued, the result must be 
final and must not be subject to interference by any 
other authority cr tribunal. Where under the law, 
the matter decided by the issue of a writ R subject to 
recor. sideration at a later stage by another tribunal 
constituted for the purpose, who would be competent 
to anally dispose of the matter, it amounts in fact to 
that tribunal sitting in judgment over a writ issued by 
the High Court. Since that is opposed to the very 
principle on which the issue of the writ is based, the 
High Court will not in such cases interfere and issue 
a writ. 1951 K L T 714 : ILR (1951) T C SOS : A I R 
1952 T C 1 (4) (Ft B) (Pr 12). 

Art. 22G — Certiorari and mandamus — Issue of 

writs —Principles — Writs not effective to alford 
relief to party affected — Writ, if can issue— Practice. 

A writ of certiorari and mandamus will not be 
granted when it will not be effective. Where, in a 
matter, after quashing an order of a subordinate tri- 
bunal, the High Court issues a mandamus to that 
tribunal to do its duty under the law, it would not be 
open to the High Court to issue any specific directions 
to that authority as'to the manner in which the duty 
should be discharged, and there would be nothing to 
prevent that authority from arriving at the same con- 
clusion as before, the remedy and the relief afforded 
cannot be said to be effective. Tn such a case the High 
Court will not issue either writ. ILR (1951) T C 808 i 
1931 KLT 714 i AIR 1952 T C 1 (4) (Pt A) (Pr 11). 

53 (b). Mandamus. 

Art. 226— Mandamus — Nature of orders which 

would be passed —Futile writs. See Northern fndia 
Ferries Act (1878), 8. 8. AIR 1959 Assam IC9 (DB). 

— — Art. 226— Mandamus — Writ is not to be issued 
unless Court is certain that its command will be 
carried out. 

A writ of mandamus is a high prerogative writ. 
The Court issues a command in order to remedy a 
grave error or to et right injustice and the Court 
would never issue such a command unless it is certain 
that that command would be respected and carried 
out. ILR (1952) Bom 7S5 : 54 Bom L R 137 j A I R 
1952 Bom 277 (281) (Pt C) (Pr 7) (DB). 

Art. 22G — Mandamus —Petition against Govern- 
ment official bv personal name — Transfer of officer 
— effect— Proper procedure. 

High Court cinnot issue a writ which is bound to be 
infructuous. \\ here, therefore, a petition for a writ of 
mandamus i3 made against a certain Government offi- 
cial in his personal name and he ceases to hold that 

office by reason of his transfer, no effective order can 
be passed against him and hence the proceeding must 
be dismissed as infructuous. On general principles it 
is not possible to substitute the official who succeeds 
to the post as respondent in his place. 

As transfers of Government Officers are ordinary 
incidents of their service a petitioner for a writ 
should implead a public officer by the designation of 
his office, instead of individually and should streng- 
then his position further and ensure himself against 
subsequent defects in the constitution of his proceed- 
ings by impleading the relevant State as party. 95 Cal 
L j G33 : AIR 1955 Cal 334 (534,535) (Prs4,6) (DB). 

\rt. 226 — Mandamus — Thing not in existence — 

Order for return w ill not be passed. See Bengal Food- 
grains (Disposal and Acquisition) Order (1947), Cl. 3 
(1). AIR 1952 Cal 502. 

Art. 22G— Mandamus. 

A writ of mandamus will not be issued if the issue 
of such writ is bound to prove infructuous. AIR 1953 
Cal G53 (G57) (Pt E) (Pr 35) (DB). 


Arts. 226, 19, 31 and 31 1 — Mandamus to restore 

to office — Removal from office — Person removed 
not given opportunity — Effect - Futile writ. 

The petitioner was appointed as Mahant by the 
State Government. While he was in office for some 
years the Government in pursuance of the findings of 
the Civil Couits in a litigation that the appointment 
was ab initio void on the ground that the Central 
Government alone had the power of appointment 
removed the petitioner from the office and took over 
administration into its own hands. The petitioner 
thereupon initiated proceedings under Art. 226 for a 
writ to the Government to restore him to the office 
and remove the interim manager who had been 
appointed. 

Held, the petitioner had not established that he had 
3 dv fundamental right to the office of Mahant. There- 
was no question of his having been 'deprived' of pro- 
perty. There wasno question of the application of Art. 
311 to the case because the petitioner who was party to 
the litigation in which it was found that his appoint- 
ment was invalid was aware of the findings. Further 
even if the Court set a 1 ide the order of removal, still 
a writ would be futile because the Stare Government 
had be?n by that time delegated with powers of 
appointment (which included also the power to 
remove) and it could again pass an order removing 
the petitioner from the office. A I R 1928 Bom 20 end 
A r R 1928 Lah 237 (2) and A I R 1955 Pepsu 10fi- 
and A I R 1955 Pepsu 172, Disting : A I R 1952 Sau 
59, A 1 R 1956 All 503 and A I R 1952 S C 12 and 
AIR 1955 Punj 34 and A I R 1957 Him Pra 1 and 
A I R 1954 S C 119, Rel. on. AIR 1957 Him Pra 49 
(51, 52) (Prs 10, 11, 12). 

Art. 226— Issuing of futile writs. 

A mandamus will not go when it appears that it 
would be futile in its result. Accordingly it will not 
be grar ted if the party complained of has powers 
whi:h would enable him to make the writ inopera- 
tive. Likewise even though grounds be made out 
upon which the Court might grant a writ of cer- 
tiorari, it will not do so where no benefit could arise 
from granting it. Held, that as the petitioner's ser- 
vices were terminable under his contract of service 
on a month's notice even if the reliefs prayed for by 
the petitioner were to be granted to him, the sune 
would be rendered nugatory bv the respondent taking 
action under that term of the contract. AIR 1954 
Him Fra 1 (4) (Pt B) (Pr ]2). 


Art. 226— Mandamus — Futile writ. 


Held, that the writ of mandamus which the petit- 
ioner asked for could not be issued in this case, 
•ecause the period for which the licence has. eeen 
sked for was over long ago, and the purpose tor 
vhich amplifier was required might no longer be m 
xistence. 8o in the exercise of it* discretion tne 
ligh Court would decline to issue the writ or 
naudamus asked for though the petitioner was able 
o establish that the rejection of the application tr- 
iad made under S. 71 (xv), Madras City Ponce 
n 10-3-1954 was improper and invalid. AIR - 
JUC (Mad) 3183. 

Art. 22G — Futile writs — Lease of fishery rights 

v Government — Lease cancelled onground ol 
f conditions of lease and fresh lease given to anCu < 
•erson — Application by former lessee for quaking 
rder of cancellation of lease and asking lev-c* . 
orbear from acting in furtherance of order ot cance - 
ition — Subsequent lessee net maae party 
etition. 

Held, as subsequent lessee was not 
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'Art. 220 ■ Mandamus — Rejection of petitioner’s 
application tor import - licence and acceptance of 
others Interim order by Court to suspend issue of 
licences to others until further orders-Rejection was 
proved improper as it was without any power and 
petitioner was not at fault — Writ could be issued 

even after expi> of licensing period. (1964) 1 Mys 
(DB? 13 * AIR 196 ° MyS 143 ( l49 ) * Pt 18) 

— Art. 226— Mandamus— Futile writ— Amendment 

of statutory rules of recruitment — Public Service 
commission having no power and statutory duty to 
make any selection to the posts of Gazetted Proba- 

°* mandamus will be purposeless. See 
Ibid, Art. 24o. AIR 1963 Mys 263 (DB) 

Art. 226-Laches-Futile writ. 

After possession had been taken from the peti- 

Uoners on 2nd December 1953, the petitioners did 

not file their petition till 19th January 1954, and 

,, us * 0T . a *ittie more than a month and a half they 

allowed the canal authorities to go ahead with the 

work of the construction of the canal. The result 

was that the authorities expended considerable 

amount of money in that construction and after thev 

ft° De * lon g? vva y th£ n the petitioners came and 
bled the petition. 

Held, that the writ of mandamus directing deli- 
very of possession to the petitioners could not" issue 
lor the reasons that the petitioners so delayed the 
petition as to stand by while major part of the 
construction work of the canal went on and was 
carried out before they came to the Court, and the 
Government had already taken steps to acquire the 
land of the petitioners under the provisions of the 
Pepsu Land Acquisition Act, 1953, a D d the issue of 
the writ would thus be rendered inoperative and 
futile as soon as Ihe acquisition proceedings were 

307 : AIR 1954 Pepsu 
.Wwill 2 be7u V «ne dlrDUS ~ Writ ° f - ficfuSa '' when 

It is a well-known rule that whenever a writ of 
mandamus would be unavailing, or if granted, fruit- 

P S I SoS b f r r n fUS n d * 58 Pl,n i L R 299 * *LR (1957) 

CB). 122 : AIR 1956 Punj 201 (203 ) (Pt c ) ( Rr 9) 

^e A /(i!fo)7 MandatauS ~ (Delhi Control 

It is quite useless to grant the petitioner an order 
by way of mandamus directing the Director of Civil 
SuppHes to allow bun facilities for filing an appli- 
f f at ?“ f ° r a 1‘cense under the Cement Control Order, 
i the license is thereafter going to be fustifiablv 

Punj LU 121 » ILH (1954) Punj 958 • 
AIR 1954 Punj 141 (141, 142) (Pt A) (Prs 3, 8). 

54. Government, writ against. 

(a) Appropriate cases. 

(b) Government of another State. 

See also Note 120. 

(c) Rajpramukh and Governor. 

54. Government, writ against. 

s * 77^' n 26 — . Indu /^ ial D ' s P utes Act (1947), 

S •l 1 0 ( 5 !i7 D ,o C A t 7 n ° f G0vt ‘ 1° refer dispute “«ler 
“ i ' 12 does not confer power on Govt 

S 1 12 k Arr ren f Ce inde P end ently of S. 10 (1)- Under’ 

Govt - can consider other relevant facts 
besides the report of Conciliation Officer -Covt in 

dera io e n ln S quesfion of reference talcing into consi- 
*? n extraneous matters — Mandamus can is>ue 

requiring Covt. to reconsider its decision See Indus 

tnal Disputes Act (1947), S. 10. AIR 1960 S C {223. 
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Art. 226 — Writ petition against Government 

hn^nTT *! ? p ! nl0n challenged — Government not 

5i-rid JKS, ‘jtJi A J ?,;, f j 

under S. 14, industrial Dispute., Act, 1947 by a Court 
of inquiry — Validity. See U P InrliKHoi n- °? ! 
Act (28 of 1947), S, 3* AIR 1954 'lUI 5 m"fb? P "* e9 

[Reversed on another point in AIR 1961 S C 420] 

I Art. 226 — Motor Vehicles Act (19°Q\ a* » 

57.(7) and 64 - Powers of Governmentinevsion-’ 
Refusal of permit by Regional Transport autKv- 

o= T.sifaS st £,£$- 

A " 119351 s - as 

Vehicles "Act (IM^S.'m-AL Government ~ (Motor 

' Legality” and "regularity" are terms „ 
grounds ot judicial interference on aT annel 
revision. An order is illegal if is ig oppose/^ , 
enactment or any rule having the forcf of l„ ,. D . V 

irregular if the procedure followed is in vinUrv, C '« 

the principles of natural iustfce and faiSav 

term propriety is, however, of wide imnnrV if 

after due consideration, the Government tTas taken* 
decision on the matter, it is not for fL r taJcen a 

investigate the relative merits or soundnes^of one 
point of view as against the other. ness ot ° ne 

If the Government in coming to its conclmmn • 
revision uncer S. 64-A Motor Vehicles Act hoc . u 

into account facts or circumstances irrelevant^ 611 
consideration of the question before it or h a hZ* 
inlluenced by extraneous considerations in r ea nhi 

its decision or if the order of the r n Iu reaching 
mala fide or biased in any manner it 

the High Court to quash the order of the Co* ° f 
ment. But so long as the Government exerc^s '7 

power under S. 64-A bona fide and for tl e J C1 6S ts 
tor which the power has been confelred^the'fCh 
Court cannot substitute its own notions for 
policies or opinions on which the rv ,“ ,or the 

and quash the order of the GoVrnment a ? 1 Zf ^ 

excess of its powers. ILR (1956) Anrlh p 
1956 ALT 67 : 1956 Andh W R 85 , *IR J 2 Z 
Pra 55 (57) (Pt A) (Prs 3, 4) (DB). W 19 Andb 

-—Art. 226 — Northern India Ferries Art n 

18-8), S. 8, Para. 3 — Rule 19 of rules fr^ j 

Act - Order rejecting bid of highes bidde/^Th^ 
the name of the highest bidder is on thr ™ cT hat 
list maintained by Government of 

glers of opium stated as reason for refe C Hon 8 ’ 
Nothing on record to show that Nation — 

sale himself came to conclusion on & the IZnZfZ* 
considering the circumstances and mater?* l. * 
before him — Source on which Cnuo, s placed 
alio not disclosed - Order i arbiter acted 

cious because reason for rejection ^ ^ CJOr “ 
compliance with S. 8, Para. 3 and R 19 f ° De 
under Act — High Court is entitle! j . r fram ed 
the order by issue of a writ inasmuch^f/^ 6 with 
00 exercise of discretion at all hv ihl * ^ere was 

officer See Northern India Ferries Act nS$X C g a * 
para. 3. AIR 1962 Assam 46. A (18 ’ S) * s - 8, 

Art. 228 — Rules under Assam i ami . j 
Regulation (1 of 1886) — Settlement nil!^ R r ; veni] e 
Interpretation of - Order of cZJll IeS ™ ~ 
settlement and order of Deoutv r n . men ? directing 
pursuance of this ord er - Va 1 i ^y-SetUeTn? 1 ?^* r in 
be set aside under Art. 220 See TpII n T ,f caQ 
Assam Land and Revenue Remilsi /? DCy Laws— 

is«e - 
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Art. 276— Writs against Government — Auction 

sale of right to cut and collect forest produce — 
Government acting without jurisdiction — Power of 
Court to interfere. 

In undertaking commercial transactions, the Gov- 
ernment are in better position than any other indivi- 
dual provided they have some -statutory provisions 
( r ru es on the point to guide them and subject to 
which the transactions are to be conducted. Therefore 
where there were no rules covering the question 
except L he clause in the sab notice itself which pro- 
vided that the sale was to be confirmed by the con- 
servator of forests if the bid was below Rs. 25,000 
and by the Government il it exceeded that amount. 

Held, that the discretion to approve or not to 
approve of the sale lav with the Conservator of 
Forests, and cot with the Government, and tho order 
of Government, therefore, proposing to make a 
settlement in favour of a person whose bid was not 
the highest and in derogation of the sale ia which the 
petitioner’s bid was the highest has to be set aside 
and a direction given to the Conservator of Forests to 
exercise a proper discretion in the matter. A I R 1952 

SC 16, Rel. on.; AIR 1954 SC 592, Dist. AIR 1957 
Assam 174 (176, 177) (Prs 4, 5) (DB). 

; Art. 226 — Jurisdiction — Lease of Government 

iand— Annual Pacta— Nature of right of patta holder 
— Notice of non-renewal — Dismissal of objections — 
Appeal — Cancellation of patta pending appeal — 
Approval by Governor— Writ application— Maintain- 
ability. See Assam Land Revenue Regulation (l of 
1888), S. 11. ILK (1956) 8 Assam 160. 

Art. 226 — Annual lease under Assam Settlement 

Rules — Sublessee —Right of, against Government — 
Order of ej sc* merit of sub-lessee — Writ against order 
—Maintainability. See Tenancy Laws — Assam Laud 
and Revenue Regulation (I of 1880). AIR 1956 Assam 
SL 

Art, 226 — Right of ministerial officers to contest 

election under Assam Municipal Act if subject to 
Government Servants’ Conduct Rules — Refusal of per- 
mission by Government — Interference by High Court. 
See Municipalities — Assam Municipal Act (I of 1923), 
3. 13 (vii). AIR 1955 NUC (Assam) 5290 (DB)- 

Art. 226— Power of the State Government under 

S. 59, Bombay District Municipalities Act — Order 
preventing Municipality from imposing tax and from 
collecting duly and validly imposed tax— Validity. 
See Bombay District Municipal Act (3 of 1901), S. 59. 
AIR 1954 Bom 278 (DB). 

Art. 22C— Issue of writ causiog administrative 

inconvenience — Duty of Court. 

It may be that interference under Art. 226 by the 
High Court may result in inconvenience or difficulty 
in administration. But what the Courts have to guard 
against is a much greater evil. When they and in the 
modern State wide powers entrusted to Government, 
powers which affect property and person of the 
citizen, it is the duty of the Courts to see that those 
wide powers are exercise 1 in conformity with what 

the Legislature has prescribed, ft is true that in order 
that the modern State should function the Govern- 
ment must he armed with very large powers; but the 
High Court does not interfere with exercise of those 
powers. The High Court only interferes when it finds 
that those powers are not exercised in accordance 
with the mandate of the Legislature. Therefore, far 
from interfering with the good governance of the 
State, the Court helps the good governance by con- 
stantly reminding Government and its officers that 
they should act within the lour corners of the statute 
and not contravene any of the conditions laid down 
as a limitation upon their undoubtedly wide powers. 
Therefore, even from a practical point of view, even 


from the point of view of the good governance of the 
State the High Court should not be reluctant to issue 

its prerogative writ whenever it fin Is that the sover- 
eign Legislature has not been obeyed and powers 
have been assumed which the Legislature never con- 
ferred upon the executive. (’52) 54 Bora LR 681: 
AIR 1952 Bam 468 (475) (Ft D) (pr 2) (DB). 


—Art. 226— Powers of High Court — Matter left to 
subjective satisfaction of Government — Power of 
Court to scrutinize. See Land Acquisition Act (1894), 
S. 40. (’58) 62 Cal \V N 73. 


Art. 220— Public body going to be constituted 
wrongly — Intervention. 

Neither the Government nor a public officer can be 
allowed to exercise statutory duties, in excess of or 
not in accordance with the law, and if it is brought 
to the notice of the Court that a public body was 
going to be constituted wrongly and in violation of 
the provisions of law, the Court is bound to intervene 
and put the matter right. 58 Cal \V N 443» AIR 1955 
Cal 83 (87) (Pt G) (Pr 7). 

Art. 226 — Application under— Procedure to be 
adopted by respondent Government. 

Where an application is filed under Art. 220 of 
the Constitution impleading Government as respon- 
dent, the Government is by no means a favoured 
litigant and must comply with the normal procedure 
to be adopted in all legal proceedings. It should 
answer the allegations in the application by au affi- 
davit copy whereof should be furnished to the appli- 
cant in good time before the date fixed for hearing 
and the applicant will be at liberty to use a reply, 
also furnishing copies to the respondent. If in show- 
ing cause, tli e Government is of the opinion that 
disclosure of any fact or document will be injurious 
to the State, it is its duty to allege so, and it will be 
for the Court to decide the point. It is uot enough for 
the Government merely to appear at the trial through 
a lawyer or to write letters to the Registrar showing 

cause. /’5D 55 C W N 45 : AIR 1952 Cal 79S (798) 
(Pt A) (Pr 3). 

•— ^rt 226 -Petition against Collector and Assis- 
tant Collector— Whether against State Government- 
Civil P. C. (1908), S. 79 - Constitution of India, 
Art. 300. 

In view of S. 79 of the Civil P. C. and Art. 300 of 
the Constitution of India petition for writ of manda- 
mus against the Collector and the Assistant Collecto- 
cannot be interpreted as directed against the State 
Government. AIR 1952 Him Pro 16(17) (Ft B) (Pr4). 

— Art. 226 — Formation of opinion under S. 4 (1) ( fl ) 
of Electricity Act (1910) is subjective not to be 
tested by objective standards — Order not to be 
reviewed by Courts — Validity of order does n°t 
depend upon recital of expression of opinion hut 
actual formation of opinion —Electricity Act (1910), 

S. 4. 

When the legislature has left it to the authority 
concerned to form an opinion on certain milters, the 
grounds for the formation of the opinion, or the 
coirectness or the opinion so formed by the authority 
concerned, do not fall for consideration for review 
at the hands of the Courts so long as the authority 
has acted honestly and there were materials available 
before it. on the basis of which such an opinion cou. 
he formed. The opinion that is formed by the Gov- 
ernment under S. 4 (1) of the Electrity Act is a su - 
jective one which cannot be tested by r ?,?* 

dards. Merely because the order under S. 4 (1), o 
Electricity Act does not record the opinion ol tru 
Government, as required, in respect of matters re e - 
ed to in S. 4 (1) (a) of the Act on the basis of wh en 
action has been taken, it does not vitiate the » 
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especially when the records show that the State has 
formed the opinion before issuing the orders. The 
validity of the order does not depend upon the recital 
of the formation of the opinion and the making of 
the order in consequence : AIR 1949 P C 136 and 
AIR 1983 Madh Pra 41 and (1891) A C 688 and AIR 

1956 S C 448 and AIR 1961 S C J38L and AIR 1954 
S C 1538 and (1943) 2 All E R 548 and A I R 
1959 S C 307 and AIR 1950 S C 222 and 
AIR I960 S C 468 and AIR 1980 S C 608, Distine ; 
AIR 1982 S C 1110 and AIR 1962 S C 1217 and A I R 
1964 SC 1813, Rel. on. ILR (1965) 1 Ker 578 i 1965 
Ker L T 561 i 1965 Ker L J 548 i AIR 1965 Ker 253 
(272, 275. 276, 277) (Pt E) (Prs 77, 78. 92. 93. 96. 97. 
98, 101) (DB). 

Art. 226— Applicability— Refusal of government 

to deal with black-listed contractor -If infringement 
of fundamental right or rule of law —No rerredy 
available under Art. 226. See Ibid, Art. 13. AIR 1958 
Ker 333 (DB). 

—Art. 226 —Madras Hereditary Village Offices Act 
(3 of 1895) — Appointment of village headman — 
Board of Revenue confirming — Interference by Gov- 
ernment in revision -Quashing of order of Govern- 
ment in writ proceedings — Nature of order of Gov- 
ernment, whether judicial — Effect of quashing. See 
Madras Hereditary Village Offices Act (3 of 1895). 
ILR (1959) Mad 380. ' ' 

Art. 226 — Decision of transport authorities — 
Government's jurisdiction to interfere with, under 
S. 64-A, Motor Vehicles Act — Power of Court to 
pronounce on correctness of Government’s action — 
(Motor Vehicles Act (1939), S. 64-A). 

By enacting S. 84-A, Motor Vehicles Act the legisla- 
ture clearly intended that the State Government should 
have the powers to intervene, if it was satisfied that 
the order in question was either illegal, irregular or 
improper. AIR 1958 S C 483, Rel. on. 

Where it cannot be said that there was no material 
before the State Government on which they could 
pass their order it is not the province of the Court to 
say whether the Government properly construed 
their earlier order, in applying the principles laid 
down therein to the case. Whether the fact that the 
permit holder had transferred his permit should be 
taken as a circumstance against him, is not a matter 
for the Court to decide. 70 Mad L W 623 : A I R 

1957 Mad 623(626, 627) (Pt B) (Prs 11, 12, 13) (DB). 

Art. 226 — Mysore Revenue Appellate Tribunal 

Act (24 of 1957), S. 12 — Effect of repeal of S. 6, 
Mysore Board ot Revenue Act — State Government 
cannot entertain revision against Board’s order after 
its repeal — Refusal to entertain revision is not failure 
to exercise jurisdiction — (Mysore Board of Revenue 
Act .7 of 1955), S. 6). See Mysore Revenue Appellate 
Tribunal Act (21 of 1957), S. 12. AIR I960 Mysore 87. 

Art. 226— Nature of proceedings — (Mysore Co- 
operative Societies Act (52 of 1948)). 

Order by government upholding the resolution of 
Co-operative Bank removing member — Proceedings 
on aa application under Art. 226 against the order is 
not a proceeding in which the reasonableness of the 
order can be canvassed. The question is one of juris- 
diction and not as to how it is exercised. ILR (1953) 
Mys 508 i 33 Mys L J 137 : A I R 1954 Mys 59 (61) 
(Pt E) (Pr 4) (DB). 

—Art. 226— Scope — (Mysore Co-operative Socie- 
ties Act (52 of 1948), S. 59). 

• Orders of Government, however extensive the power 
of the Gvernment may be under S. 59 of the Co-opera- 
tive Societies Act, are liable to be questioned on the 
eround of want of jurisdiction or failure to apply 

[Vo!. 4.] Fn.D. 55. 
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the principles of natural justice. The question of 
expulsion of a member is a 'Dispute touchirg the 
business of a Society’ and the decision which would 

be protected from review by the Courts are ‘cons- 
titutional’ decision?, i. e , decisions pronounced in 
conformity with the Act, the rules and the bye-laws 
and the principles of natural justice. 33 Mys L I 137, 

ILR (1953) Mys 508 : AIR 1954 Mys 59 (62) iPt H) 

' (Pr 8) (DB). V 


ment 


/ins. 


l^uc ui wm against Govern. 


Article 220 does not forbid the issue of wiitsagainst 
Government but only limits it to appropriate cases 
Even administrative orders of Government could ba 
interfered with under Art. 220 if these weie in de- 
bance ot mandatory provisions of law. 

So long as, and whenever it exercises judicial and 
quasi judicial powers and gives final judgments be 
tween two parties which has legal sancfion by its 
own force, the Government or any tribunal within 
the jurisdiction of the High Court, is subject to the 
writs which may be issued under Art. 226 and to the 
superintendence contemplated under Art. 227. 

Where, therefore, the State Government set aside 
the orders as regards the grant of land under S. 58 
ot the Mysore Revenue Code, purporting to exercise 
a power of review which the Code did not confer 
upon the Government and persons concerned applied 

to the High Court under Ait. 228. 

Held, that in those circumstances and in order to 
safeguard stability and sejurity of title to property 
against interference by means of orders based on 
consideration shifting from time to lime it was appro- 
priate that the orders passed in the application for 
review should be quashed as bei D g without jurisdic- 
tion. bampu Gowda v. State of Mysore, ILR (19591 

Myj fJO : 32 Mys L J 12 i AIR 1953 Mys 156 (161 
16a, 166) (Pt H) (Prs 19, 20, 39, 44) (FBh 

-Art. 226-Absence of jurisdiction - Proceedings 
for acquisition of land for extension of abadi - State 
Government not applying its mind as to whether any 
unoccupied land was availab’e-Acquisition proceed- 
ings for occupied land are without jurisdiction. See 

Madhya Pradesh Land Revenue Code (2 of 1955 ) 

S.226. 1961 N L J (Notes) 56. 1 5) ’ 

Art. 226— Power to issue directions, etc. to Gov. 
ernmeut. 

Even if no infringement of a fundamental right is 
involved the power of the Court extends to issuing 
to the Government directions, orders or writs for any 
other purposes. 1955 Nac L I 145 -AIR j 5« 
258 (259) (Pt B) (Pr 6) (DB) ‘ * 1 * 1954 Na * 

TTj r V c ?? 6 r Rule , s under Reso - 7252, 7581.P1 
dated 15th September, 1913, regulating grant of 

mineral leases and prospecting licences — Kichts of 

Government to regrant lease or license - Discretion 

of Government to regrant leases of licences. See 

Government of India Act (1935), Seventh Schedule 

List 1, Item 36. AIR 1954 Nag 161 (DB). ’ 

—Art. 226— Invalid or erroneous order— Mines ond 
(Regulation and Development) Act (19481 
S 4 (2)— Mineral Concession Rule? (1949), Rr 67^and 
08-Rules made under Mines and Minerals Act are 
mandatory-Lease of mica mining area granted hv 
Government in violation of Hr. 67 and 68 j s V o(d- 
Holde, of certificate of approval from Government- 
Application for issue of writ - Maintainable a t n 

1953 Pat 370 and AIR 1954 Pat 235 and ^ I R iq^ 

S C 592 and (1910) 1 K B 595 Rel. ?n. mfi p.f 

L R 45 8 i ILR 35 Pat 700 : AIR 1956 Pat S06 
508, 509, 511) (Pt A) (Prs 7. 8, 12) (DR). (507 ’ 

u 226— Individual dispute — Reference to Tri 
bunal— Validity -Issue of writ to quash proceedings: 
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See Industrial Disputes Act (1947), S. 7 (1). AIR 
1956 Pat 274. 

Art. 226 Illegal- act ol dispossession by Govern- 
ment. 

here a person is in actual possession of land and 
there is no summary procedure provided by law in 
the State whereby the executive authorities can dis- 
possess a man of immovable property, the actiou of 
the authorities in dispossessing the person of the 
land by executive action and without recourse to law 
is illegal and without jurisdiction. The fact that the 
person has no valid title to the land is not material. 

In the case of trespass by a private person, the only 
remedy that the person dispossessed has is a suit for 
possession of the land and not byway of petition 
under Art. 226. But where the Government enters 
upon a high-handed executive action to dispossess a 
subject of his property, in such a case a writ petition 
is a proper and an adequate remedy for the subject 
against the Government. 

(Direction was issued to the Collector to put the 
poison hack into possession of the land). AIR 1952 
Pepsu 12 and AIR 1952 Hyd 36. Ref. I L R (1954; 
Patiala 258 : AIR 1955 Pepsu 60 (61, 62) (Prs 5, 6, 8). 

Art 226 — Mines and Minerals (Regulation and 

Development Act (1948), S. 4 -Application for min. 
ing lease not in conformity with rules - Grant of 
lease— Matter for Government to decide— High Court 
cannot interfere— Mineral Concession Rules (1949), 
Rr. 27 , 28, 29, £ 2 and5<. See Mines and Minerals 
(Regulation and Development) Act (1948), S. 4. AIR 
1959 Punjab 589. 

Art 226 - JudiciaJ orders — Mineral Concession 

Rules, 1940 Rr. 32, 5/ and 59 — Review application 
under R. 59 -Decision of Central CovernmeLt— Inter- 
ference. See Mines and Minerals (Regulation and 
Development) Act (1948), S 5. ILR (1957) Punj 39. 

Art. 226 — Municipalities — Punjab Municipal Act 

(1911), Ss. 16, 22 — Removal of Vice-President- Dis- 
cretion of State Government — No interference by 
civil Court. See Municipalities — Punjab Municipal 
Act (3 of 1911), S. 16. AIR 1955 N U C (Punj) 4990. 

Arts. 226 and 227 — Nature of function of High 

Court under Articles. 

The function of the High Court is not to sit in ap- 
peal on the enquiries held by Governments or their 
officers. Under Arts. 226 and 227 the Court has only 
a supervisory function and its powers are confined to 
canalising the acts of the enquiring officers. 1955 Cr 
L J 305 : AIR 1955 Punj 3 (4) (Pt C) (Pr 9). 

Art 226 — Rajasthan Minor Mineral Concession 

Rules (1955), Rr. 30. 33, 39 — R. 30, applies to leases 
under R. 33— Rule 30 makes it obligatory on Govern- 
ment to grant lease initially for period of five > ears 
and extension for same period and renewal also. See 
Rajasthan Minor Mineral Concession Rules (1955), 

R. 30. 1962 R L W 672. 

Art. 226 — Classification of prisoners — Govern- 

ment alone can do— Trial courts are not authorised to 
do it — Right of prisoner to move High Court for 
direction. See Criminal P. C. (1898), S. 401. ILR 
(1959) 9 Raj 1212. 

Art. 226— Power under Art. 2 76 is unfettered by 

the restrictions given in S. 45 Specific Relief Act- 
High Court in a proper case can order Government 
to pay compensation to the applicant especially when 
there is no other remedy open to applicant —Govern- 
ment freezing and acquiring ; tc cks of grain in pos- 
session of applicant under cl. 25, Rajasthan Food 


Grains Control Order, 1949 — Grain sold away b y 
Government — Action of Government held illegal — 
Government was ordered to pay to applicant a sum 
ot money in respect of stocks acquired at prevailing 
market ratp as fair compensation. 1952 Cri L 1 732 r 
1951 Haj L W 467 » ILR (1951) 1 Raj 674 i AIR 1952 
Raj 74 : (79) (Pt H) (Pr20) (DB). 

Art. 226 — Issue of writ— Order of Government 
accepting resignation of membership of Municipal 
Board after withdrawal of such resignation. 

An order of Government accepting a resignation of 
membership of a Municipal Board after the with- 
drawal of the resignation is not illegal or ultra viies, 
in the absence of any law to the effect that the Gov- 
ernment had no authority to act upon a letter of re- 
signation after its withdrawal. No writ of any kind 
under Art. 226 of the Constitution can be issued in 
such circumstances. 1952 R L W 4 i ILR (1951)1 
Raj o9l , AIR 1952 Raj 53 (54) (Prs 3, 4) (DB). 

! Art. 226 — Industrial Dispute? Act (1947), Ss. 

10 (1) (c) and 12 (5)-Meaning of 'may* in S. 10 (1) (c) 
—No duty on Government to make referen?e — Issue 
of Writ. See Industrial Disputes Act (1947), S. 10 
(1) (c). AIR 1953 Sau 46. 

“ Art. 226— Jurisdiction of High Court— Order by 
Government on review petition — Interfc rence. * 

VVt ere dealing wilh the question as to the correct 
date of birth of the petitioner, the Assistant Secretary 
to Government stated that the documents produced 
by the peti ioner could not be accepted as proof of 
his date of birth "against the school register . ” 

Held, that considering the fact that Govt rnment was 
dealing with a review petition the failure on the part 
of Government to comider the evidentiary value of 
all the documents produced by the petitioner was not 
sufficient for the High Court to interfere with the 
order of Government in the exercise of the jurisdic* 
tion vested in *he High Court under Art. 226 of the 
Constitution. ILR (1956)Trav.Co 879 i 1956 Ker L T 
906 i AI R 1957 Trav Co J24 (130, 131) (Pt B) 

(Pr 16) (DB). 

54 (a). Appropriate cases. 

• Art. 226— 4 Authority ’ — Government, if. 

In Art. 226 the clause 'including in appropriate 
cases any Government' goes with the precedmg 
word 'authority* and on a plain and reasonable cons- 
truction it means that the word ‘authority’ in the 
context may include any Government in an appro- 
priate case. 1 he position, therefore, is that under 
Art. 226 power is confeired on the High Court to 
issue to any person or authority or in a given caie to 
any Government, writs or orders theie specified for 
enforcement of any of the rights confeired by Part 
III and for any other purpose. Khajoor Singh v* 
Union of India, (1961) 2 S C R 828 : (1961) 2 Andh 
W R (SC) 46 i (1961) 2 S C J 235 : (19 61) 2 M LJ 
(SC) 46 i 1961 M L J (Cr) 498 : (1961) 1 S C A 173 « 

AIR 1961 S C 532 (537, 538) (Pt A) (Pr 12). 

Art. 226— "In appropriate cases against Govern- 
ment'' — Illustration — See West Bengal Eslates Ac- 
quisition Act (1 of 1954), S. 39 (1) b) and (4). AlB 
1955 N U C (Cal) 5330. 

Art. 226 (1) — Administrative Order — Inter- 
ference. 

In order that the prerogative writ of certiorari 
may be availed of the act complained of must be 3 
judicial or a quasi- judicial act. A purely administra- 
tive order car not be interfered with by the issue ox 
a writ of certiorari. The expression 'in appropriate 
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cases any Covert ment* only confers on the High 
Court power, of interference with orders of the Gov- 
ernment only in appropriate cases i e., cases which 
require the eiercise of quasi-judicial powers by the 
Government, Case law discussed. AIR 1952 Cal 901 
(904) (Pt B) (Prs 23, 24). 

Art. 22G —Interference — Grounds — Government 
altering or putting wrong interpretation on Rules— 
Mere irregularity — No writ application lies— (Gov- 
ernment Servants’ Conduct Rules, R. 1). 

Since R. 1 of Government Conduct Rules reserves 
to the Government power to add or alter or modify 
anv of the conduct rules, if it alters any of the rules 
without notice, it is a mere Irregularity or even if it 
gives a wrong interpretation on any of the rules, in 
either case writ motion will not lie 1957 Ker LT 

891 = 1957 Ker L J 911 ! (1958) 2 Lab L J 77 : AIR 
1958 Ker 293 (284, 285) (Pt A) (Pr 6) (DB). 

• Art. 226 — “Person or authority”— If ioclude 

Government. 

The words 'person or authority’ are wide enough 
to include even Government. The mention of “any 
Governmant” as being included in 'person or authority’ 
is not to introduce something which was not already 
there, but is more by way of abundant caution, so 
that no question may arise that what was contem- 
plated was not ‘Government’ but only a person or 
authority. An authority can only act through the 
agency of human beings an 1 so also the authority of 
Government is exercised through the agency of per- 
sons. Surajmal Arjundas v . State of Madhya Pra- 
desh, 1957 M P CGSO: 1957 M P L J 788 : 1957 
Jab L , J f 1011 1 i ILR ( 1957) M P 507 : AIR 1958 Madh- 
Pra 103 (112) (Pt D) (Pr 33) (FB). 

— “ArL 226— Cerliorari — When can issue— Certio- 
rari where proceeding of inferior tribunal are null 
and void. 

It is well settled that certiorari does not issue where 
the proceedings of the inferior Tribunal are not 
merely voidable, but are absolutely null and void, for 
in such a case no benefit will accrue from the issue of 

the wiit. It is open to the parties to ignore them or 
to have them set aside by the decree of a competent 

court as and when occasion arises. AIR 1959 Maui 
pur 2 4 (25) (Pt C) (Prs 8, 9). IaU 

54 (b). Government of another Slate. 

See also Note 120. 

* ~ A r }*- 226 and 230 - Writ to authority outside 
tunsd^ion - (States Reorganisation Act (1956), 

u • f) y j • 

Under Art. 220 the jurisdiction of the Bombay High 
Court to issue writs is confined to issuing writs on 
those persons and authorities which are u'ithin the 
territorial jurisdiction of that Court. 

In a case in which a writ was filed by a dismissed 

Government servant against the State of Madhya Pra- 
desh and admitted by the High Court of Nagpur but 
subsequennly transferred to the Bombay High Court 
under the provisions of S. 59 (2), States Reorga- 
nisation Act, the Bombay Court cannot issue a 

s fit State . °* Madhya Piadesh to reinstate 

the petitioner if it finds the petitioner entitled to 
remedy. Sub-section (5) of S. 59 of that Act intro- 
duces only a limited fiction as a result of which 
the Bombay High Court would be bound to respect 
only the order admitting the petition passed by the 

Nagpur High Court. 

/Af S ^ ti T°r D u 9 J 5 ) is not , an e * tens ioa of the jurisdiction 
of the H^h Com t under Art. 230 so as to permit the 
mgh Court to issue writs under Art. 220 to autho- 

Ariipl^ri 50 , 05 n P* si ^ed wi.hin its jurisdiction. 

n.rVcC Ti 30 d ? a . s L the territorial extension of the 

'"A’ S .1 C i .°. n ,° f D th ^ Hi « h Couit - What “ contemplat. 
d is that the Parliament may by law confer upon the 
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High Court of Bombay a territorial jurisdiction wider 
than the territorial jurisdiction of the State. But that 
is not what S. 59 (5) does. The Parliament purport- 
ing to act under Art. 230 of the Constitution cannot 
confer upon the High Court jurisdiction which it did 
not possess, to issue writs against the M. P, State 
which is outside its jurisdiction. AIR 1958 Raj J24~ 
Disting. Dr. Surjuprasad Gumasta v. State of M P ’ 
60 Bom L R 1408 i 1959 Nag L J 8 i (1959) 1 Lab L J 
572 i ILB ( 1959) Bom 641 i AIR 1959 Bom 122 (124) 
(Prs 3, 4, 5) (FB). 1 ; 

54 (c). Rajpramukh and Governor. 


Arts. 226 aud 361 — Acts of Governor— Immunity 
from process of C, urt — Issue of writ under Art. 226. 

In the case of official acts an absolute immunity 
from the process of Court is given toaCoverror 
and this immunity extends not only to his official 
acts but also to acts purporting to be done by him in 
exercise of the powers confeired on him, so long as 
he is not guilty of dishonesty or bad faith. But This 
will not preclude the acts of rhe Governor from 
being questioned, if they can be done without a pro- 
cess on him. Indeed Art. 361 itself recognises that 
this immunity would not restrict the rights of any 

penon to tiring appropriate proceedings against the 
Government. 

M here an Assistant Engineer having been served 
with an order imposing the penalty of compulsory 
retirement preferred an appeal to the Governor who 
by order transferred it to the Secretary to the Govern- 
ment and thereupon the Engineer prayed for issue of 

hiTorder 6 ^ 101 ^ 21 ^* a ^ a * nst ^’ 0vern °r for quashing 

Held, that the Governor was not answerable for 
his act of sending the appeal to be disposed of by 

[\h\ f he £ 0vernor was also not respon- 

sible to the Court for the manner of his disposal, for 

no process could be served on him. The applicalion 
against the Governor was therefore liable to be dis- 
missed • 19«*>4 Andh LX (Civ) 71 • II R / 1 qc er \ * n ji 

Pra 208 = (1954, 2 Mad L J (Andh) 33 f 67 Mad L W 

1212 : A I R 1954 Andhra 9 (U) (pt B) (Prs 13. 14, 

—Arts 226 361 and 171 (3) (e). (5) and 163 (3)- 
Nommation of members to State Legislative Council 
by Governor — Application under Art. 226 for suit 
able writs against Governor and nominated persons 
Maintainability — High Court has no power lo 
enquire into validity of nominations. 

The Governor of West Bengal purporting to act in 

exercise of his powers under Art. 171 (3) (e) read with 
Cl. (5) issued a Gazette notification nominating cer 
tain persons as members of the State Legislative 

^hTr The who had addressed a letter 

ifflri' 5 G ° vernora dav previous to such notificat on 
offering his services for such membership not having 

Ar n 206° m o D r ,e a d \ th ? G ° V , erDOr a §P ,ied under 
Art. 2.S tor a writ of mandamus directing the 

Governor, to recall the nominations of those members 
and for a direction to forbear from giving effect tn 
he notification and also for suitable directions upon 
the nominated persons preventing them from exer- 
cising their rights under the said nominations. 

r*u e f d> ap pl ica ti°n insofar as it sought 

relief against the Governor was wholly incompetent 
in view of the absolute bar created by Art. 301 

(ii) The Governor not being answerable to Court 
by reason of Art. 361, it follows that the vafidiCor 
invalidity of the nominations cannot be enoufred 

*7 he .-, Hig u C ° Urt The G °vernor noting 

liable to Justify the nominations is not bound to dis B 
close any facts relating to such nominations either bv 

affidavit or otherwise The other respondents cann ^ 

also be properly called upon to support or Justify the 
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nominatiors becausa they may not know anything 
about the facts or considerations which led the 
Governor to make the nominations. The advice ten- 
dered by the ministers to the Governor cannot also 
be enquired into by the Court by reason of the provi- 
sions of Art. 103 (3) of the Constitution. 

(iii) Even if a writ of quo warranto which was the 
only writ suitable in the circumstances had been 
specncally asked for in the application as against the 
nominated persons, the notification annexed to the 
petition would have been relied upon by the respon- 
dents as their warrants. So long as the notication 
stood, it will be a complete answer to a writ of quo 
warranto. The application was, therefore, bound to 
fail as against the other respondents also. (’52) 56 

Cal W N 651 : A I R 1952 Cal 799 (602, 803), (Ft C) 
(Prs 10, 14, 15). 

Arts. 226 and 361 — Applicability — Act of Paj 

Pramukh done professedly under Constitution. See 
Ibid, Art. 301. A I R 1953 Madh B 54 (DB). 

-Arts. 226 ard 361 — Immunity only personal — 

Actions amenable to scrutiny by Court. 

Because the Governor is not amenable to the pro- 
cess of the Court it cannot be said that the High 
Court cannot examine his action in appointing a 
person as Advocate- General and pronounce upon its 
legality. The immunity afforded by Art. 301 is per- 
sonal to the Governor. That article does not place 
the actions of the Governor purporting to be done 
in pursuance of the Constitution beyond the scrutiny 
of the Courts. It is not the rule that relief cannot be 
granted in proceedings for a writ of quo warranto in 
the absence of the auth arity making the appointment. 
(1910) 1 K B 595 ; AIR 1945 Cal 249, Pel. on. I L R 
(1952) Nag 409 : A I R 1952 Nag 330 (333) (Pt D) 
(Prs 9, 10) (DB). 

Arts. 226 and 361 — Writ against Governor. See 

Ibid, Art. 301. A I R 1956 Pat 384 (392, 398) (Pt D) 
(Prs 16, 35) (DB). 


Rel. on. 1962 All L J 501 i 1962 All WR(HC) 475i 
AIR 1962 All 590 (602) (Pt J) (Pr 47) (DB). 

[Reversed on another point in A I R 1960 S C 1104.] 

71 A rt * 226— Writ — Issue and framing of — Juris- 
diction of Court— Specific relief not asked— Effect. 

The actuil framing and the issue of an appropriate 
writ is within the jurisdiction of the Court. No doubt 
a petitioner is required to state the reliefs he claims 
specifically in his petition, but the ultimate duty is of 
the Court to issue a writ suitable in the circumstance* 
ot a particular case. And, therefore, even where the 
petitioner has not specifically asked for appropriate 
relief, if the circumstances of the case require it, the 
Court can issue the necessary and appropriate writ to 
meet the ends of justice. 1962 All W R (H C) 57. 

— ^-Art. 226 — Procedure— Failure to choose appro- 
priate writ— If ground for dismissal of petition. 

Failure to choose appropriate writ in itself is not a 
ground for rejecting the petition under Art. 220. 
Where the petitioner under Art. 220 has prayed not 
only for a writ of certiorari but also for any other 
writ or order in respect of an order under S.40(5), 
Income-tax Act, passed by the Income-tax Officer the 
petition under Art. 220 cannot be rejected on the 
that order under S. 46 (5) is merely an ad- 
ministrative order and no writ of certiorari can be 
granted to quash such order. AIR 1952 Cal 601, 
Dist. ; A I : R 1958 Andh Pra 458 ; (1958) 1 Andh W R 
480 Rel. on. (I960) 39 I T R 730 : AIR 1961 Andh 
Pra 165 (169) (Pt B) (Pr 16). 

Art. 226 — Powers of High Court to issue ap- 
propriate writ. 

May be that the appropriate writ to ask' for against 
some of the respondents would have been the writ of 
quo warranto but the omission to ask for such a writ 
against those^ respondents does not stand in the way 
of the High Court granting relief against the other 
respondents. (’57) 61 Cal W N 341. 


Art. 226— Satisfaction of Rajpramukh— Grounds 

of satisfaction — Court's power. See Pepsu Civil 
Services (Safeguarding of Natural Security) Rules 
(1954), R. 3. AIR 1956 Pepsu 19. 

Art. 226— Bar to suits— Quasi. judicial tribunal. 

Section 3 of the Ordinance (0 of 1955) when it says 
that the final decision of the Rajpr imukh shall not be 
liable to be called in question in any civil Court, 
does not bar the jurisdiction of the High Court under 
Art. 220 of the Constitution. As the Rajpramukh is 
to be treated as a quasi-judicial tribunal for purposes 
of these decisions, the High Court has the power to 
issue such appropriate wrib direction or order as it 
may deem fit under Art. 220. I L R (1955) 5 Raj 995: 
A I R 1955 Raj 203 (207) (Pt I) (Pr 16) (DB). 

54A. Habeas corpus. 

See Part C (Notes 186 to 223). 

55. High Court, w r rit against. 

See Note 5. 

56. High Court, power to issue 

appropriate writ. 

See also Note 37. 

Art 226 — Application under S. 491, Criminal 

P. C — Jurisdiction of High Court to issue necessary 
writ in absence of prayer. See Criminal P. C. (1898), 
S. 491. 1963 All L J 894. 

Art. 226 — Only general relief for issuing any 

writ, order or direction prayed for — Ouission to 
claim specific relief cannot lie down hands of Court 
— It will formulate the writ, order or direction which 
ought to be issued. 1951 S C J 29 : A I R 1951 S C 41 


Art. 226 — Contravention of statutory provision 

— Appropriate writ can be issued though writ 
prayed for not available. 

Where it is clear that the action complained of 
involves a contravention of the statute, an appro- 
priate writ can be issued even though the writ of 
the particular kind which the petitioner has asked 
for mav not be available to him. AIR 1900 S C 1223; 
AIR 1900 Mad 238, Rel. on. (1962) 3 Guj L R 60. 


— Art. 226 — Applicant naming wron? remedy — 
ot sufficient for rejecting claim— High Court hi* 
irisdiction to issue appropriate writ. 

The jurisdiction of the High Court under Art. 220 
not limited to the issuing of the types of writs 
leotioned therein, but extends to granting appro- 
bate writ, direction or order. The applicant, seek- 
ig relief, is no doubt bound to name the remedy 
lat he wants, but if he chooses the wrODg label or 
rit, he should not be made to suffer the penalty of 
le rejection of his claim on that ground. The High 
ourt is not powerless to mould and issue appro- 
bate writ suitable to the occasion. The form of the 
rit to be issued is only of secondary importance, 
he primary things to be considered are, broadly, 
i follows: (1) Whether the applicant is a person 
^grieved, having an interest or legal right in the 
ib/ect- matter : (2) Whether there has been an in- 
action or violation of such right or interest; (3; 
hether the matter is justiciable. The denial ol 
lief to a suitor, because of his error or judgment in 
lecting the proper writ, will defeat the very pur- 
>se of writs. 75 Mad L W 732 i I L R G1^63) * • 

: (1963). 14 S T C 94 i A I B 1963 Mad 1 66 (163) 

t C) (Pr 11) (DB). 
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—“Art. 226— Powers of High Court. 

It is true that the order cf the Government direct- 
ing fresh elections in contravention of Village 
Panchayats Act is not judicial or quasi-judicial and 
therefore a writ of certiorari would not be appro- 
priate. But where it is clear that the action com- 
plained of involves a contraventiou of the statute, 
an appropriate writ can he issued even though the 
writ of the particular kind which the petitioner has 
asked for may not be available to him. (I960) IMLJ 
472 : AIR 1960 Mad 238 (240) (Pt B) (Pr 4). 

57. History of writs. 

See Note 94. 

58, Hypothetical opinion. 

• Art. 22G — Scope— Opinion on hypothetical and 

abstract questions and futile and irrelevant declara- 
tions not to be given. 

Tbe relief by way of writ is a proceeding of an 
exceptional type. The Court should not allow it to 
he utilised by a parly for the purpose of obtaining 
its opinion on hypothetical and abstract questions or 
for seeking declarations. The primary purpose of 
Art. 226 seems to be tho enforcement of legal rights 
and obligations and not their declaration in vacuo. 
Sri Furga Gita Vidvalaya v. State of U. P., 1962 All 
L ! 329 i 1962 All 'V R (HC) 243 » I L R (1962) I 
All 737 j AIR 1962 All 187 T191) (Pt B) (Pr 16) 
(FB). 

Art. 2 26 — Mandamus — Mere threat of funda- 
mental rights being invaded is not a ground to invite 
High Court to pronounce upon the legality of any 
statutory provisions — High Court invited to decide 
abstract questions of law — High Court would not 
undertake inquiries. AIR 1964 Andh Pra 501 (Pt \) 
(Pr S) (DB). 

Art. 226— Scope. 

In a petition under Art. 226 the Court will not 
enter into a mere academic discussion of the legality 
or otherwise of a Statute unless it is necessary to do 
so for the purpose of reaching an end. 

Hence, where the order sought to be challenged 
itself provides for compensation to the petitioner for 
the land taken away from him, the Court will not 
decide tho constitutionality of the statute under 
which the order was passed where the Act is chal- 
lenged on ground that no provision was made in it 
for payment of such compensation. A I R 1951 Nag 
58, Pel. on. AIR 1954 Bhopal 1 (2) (Pt A) (Pr 8). 

Art. 226 — Academic questions — Decision of — 

(Practice). 

The Court does not express academic opinion when 
nobody is aggrieved by any action on the part of the 
legislature or the executive. I L R (1955) Bom 680 i 
57 Bom L R 288 : AIR 1956 Bom 1 (20) (Pt S) (Pr 49) 
(DB). 

f Reversed on another point in AIR 1957 S C 699.] 

Art. 226 — Writ against executive — Grounds— 

Party must establish a right and prove its infringe- 
ment — Felief cannot be claimed by raising 
academic questions. 

In order to invoke extraordinary remedy under 
Art. 226 of the Constitution a petitioner must in 
order to entitle himself to get any relief show that 
manifest injustice has resulted to him as a result of 
the impugned order or action. He must further 
prove that he has a right ami then allege and prove 
the infringement thereof. In the absence of a claim 
of any such right and a complaint of its infringe- 
ment and resultant manifest injustice to the peti- 
tioners, the High Court is not bound to pronounce 


on a question merely for academic purposes. AIR 
1965 S C 632, Rel. on. 67 Pun L R 1082. 

• Art. 226 — Abstract propositions of law — High 

Court in writ proceedings does not pronounce judg- 
ment on abstract points of law. 65 Pun L R 1136 i 
ILR (1964) 1 Puuj G07. 

Art. 226 — Powers of Couit 'under— Theoretical 

questions and practical difficulties in applying 
Acts. 

Under Art. 226 of the Constitution the High Court 
will not answer theoretical questions; it can only 
assist in .fit cases the removal of grievance which 
caD.oot be otherwise remedied except with dispro- 
portionate expense, delay and trouble. But when no 
grievance is there, the question concerned can be 
best left open. 

4 

Further, there is a distinction between ultra vires 
of any legislative provision on lhe one hand, and on 
the other, the practical difficulty of applying it. In 
the former case the High Ccuit can be invited to 
make a declaration but in the latter it cannot do 
anything. It is for the authorities applying the law 
to find out a modus operandi consistent with the 
law. If in evolving the modus operandi that autho- 
rity violates any provision of the law itself, it can be 
restrained by a writ from the High Court. A I R 
1954 Vindh Pra 24 (30) (Pt G) (Prs 34, 35). 

59. Illegal assessment. 

(a) Payment of tax. whether operates 

as estoppel. 

(b) Writ against. 

59. Illegal assessment. 

Art. 226 — Writ against illegal assessment and 

levy of tax - U. P. Town Areas Act (2 of 1914), Ss. 14, 
L5, 15 A, 15B, 1.7 and 18 — fmpositi >n of ne w tax and 
revision of assessment of old tax— Procedure pointed 
out. AIR 1955 NUC (All) 1754. 

Art. 226— Cause of action* 

Tho initiation of assessment under a taxing statute 
which is ultra vires ultimately results in a levy of tax, 
and constitutes an actionable wrong which a party 
is entitled to prevent bv an order issued by the Court. 
The order of the Court would be to the effect that 
the officer- concerned who has initiated the assess- 
ment should not complete an illegal and unauthorised 
act. A I R 1951 S C 23, Pel. on. (’53) 55 Bom L R 
246 : 15 53-4 S T C 10 (DB). 

[Reversed on another point in AIR 1953 S C 252.1 

Art. 226— Akola Municipality — Maintainability 

of petition — Assessment for triennial by M. C*~ 
Order in appeal on the 22nd April 1950 — Assess- 
ment becoming final only on appeal — Petition under 
Art. 226 is competent — Municipalities — C. P. and 
Berar Municipalities Act, S. 83 and Bye.laws 18 
and 19 of Akola Municipality. 

Under the Bye-laws of the Municipality an assess- 
ment was to be final only when appeals were disposed 
of. A building was built and completed on the 1st 
Api d 1 948 when the triennial assessment of Muni- 
cipal Committee was to rua for a year more and the 
Committee by resolution on the 4th March 1949 
assessed the building on footing of a certain rental 
valuation. The order in appeal against this was passed 
on the 22nd April 1950 and revision dismissed by ihe 
Board of Revenue. 

Held, that a petition under Art. 226, Constitution 
of fndia was compefent. M. P. No. 130 of 50. D /- 
23.2 51 a rd M P No 90 of 50, D/- 20-4.51: 1951 N L f 
Note No 186, Dist. 1952 Nag L J (Notes) 63 (DB). 
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o9 (u). Payment of tax, whether operates as 

estoppel. 

P^m\ rt V 2 ^ 6 »^ DlSCr j ationiry orders — Interference — 
rJHp r° ax pendin 8 a PP e ^l — Discretion of autho- 
nhe> Improper exercise of — Application for writ. 

c Income-tax Act (192 2), S. 45. AIR 1953 Cal 159. 

59 (b). Writ against. 


Art 2 2 j Grievance of assessee against order 

remnvllj't ln ? ome J* x Of f icer - Grievance could be 
removed by Appellate Income Tax Authority-High 

Acr^^iTi^a^. petition - T - 

h^bfl^ h SSe L see h3S bsen wrongly assessed and 

r 9 \e Vh b » ty h ii ^ 9Sn c ? npu!ed aa 1 fixed at a higher 
rate, the appellate authority under the Income Tax 

Act is competent to deal with his grievance, and give 

him relief, if he is entitled lo any. ' The writ jurisdi 

!°? t ° f th r e .u! gh Co ” A'oannot be invoked for agitating 
natters of this nature. When it is not a Base where 

eithl ° ° th j e r , ncoms T >x Officer is challenged 

on h the 2l he thit h ? has no jurisdiction or 

he statute has conferred upon him, then to invoke 

the extraordinary jurisdiction of the High Court is an 

Act mP I R b r Qfl, iS c r% n P o 0 T i |° nS ° f the In comeTax 
Act, A I R 1901 S C 009, Rel. on. (’65) 69 Cal W N 

60. Illegal taxation. 

(a) Recovery of. 

(b) Writ against. 

(c) High Court's power. 

(d) Refund. 

(e) Constitutionality. 

GO. Illegal taxation. 

? TT A , rt * 220 taxation law — Ground of challenge 
See Ibid, Art. 19 (1) (g) . AIR 1902 s c ^^allenge. 


Art. 226 — Illegal taxation. 

commenced ?, p ,' oceedin g 5 , ‘‘^"st an assessee were 

SXdX ; rsstf ' h ,T",m5, ?, b : 

3.J : AIR 1955 Ur, 99 1,01, <K B„n’nmn y 
Reversed on another point in AIR 1958 S C 808.] 

——Art. 226 — C. P and Berar Sales Tax Act (21 of 

nii'cl’ ■ -.T A * s . essm f c,t b y Additional Sales Tax 

OILcer is without jurisdiction -High Court has power 

to interfere under Art. 226. Constitutioa of lndia - 

, ee Sales Tax-C. P and Berar Sales Tax Act, 1947, 

5. 11. 1951 Nag L J Gil (DB). 

60 (a). Recovery of. 

Art. 226— Property attached for default in pay- 
ment of certain taxes takabi and other dues-Propertv 
auctioned by Tehsildar before receipt of stay order 
issued by Board of Re/enue - Held, realisation and 

S e 5 ( y . of . ta * ha ving been stayed, any recovery 
made after stay order would not be in accordance 
u itn law and could contravene provisions of Art. 265 

• ?. c ®. 1( would be fit case for exercise of writ 

jurisdiction. See Il)id, Art. 265. 1965 All L J 277. 

60 (b). Writ against. 

Arts. 226 and 227— Scope of inquiry — Levy of 

for C writ ge M°i su .? p |>: ? f e'ectncal energy— Petition 

or writ —Maintainability — (U. P. Electricity Supply 
(Licensed Undertaking War Cost) Order, Cl 4). X 

Wilh Jl2 4 ^ Been. see for the supply of electrical energy 
mith the consent of the Government, had introduced 
war costs surcharge ’ under Cl. 4 of the U P fclec 
tncity Supply (Licensed Undertaking War Cost) 


9 der * tbe 19 ° 5 th , e Gov ernment issued a Notifica- 
tion causing an amendment in Cl. (2) (b) of the Fourth 

Annexure, allowing the licensee to impose a minimum 
nn^ e from consumer. ^ Th e consumer filed pelitio^ 

ine tha* fhp 226 ? 27 ° f the Constitu tion contend- 

surcharge": f ° r the lev V ofwarcZ 

He'd, that the duty of the High Court was merely 

la loan'd h h M ° r a0t ,£ he 5urchar g e was authorised by 
a as, and besides, as the consumer had been paying 

ate in [he df ( W \ h ° Ut , demur since 1944, it was too 
late in the day for him to complain after the enforce- 
ment of the Constitution in 1950 that the charge was 
improper. AIR 1959 All 220 (221) (Pt A) (Pr 5) 

will q.T a’ppf.f tatU,e ~ 

The powers under Art. 226 are very wide. In cases 
where taxing statute is challenged, the High Court 

g V r ,nd th r , e /" e , r , elief f t0 the Petitioner on the mere 
AIR 1952 AH ™ r /rm Ve D r r edy iS 3vailable to him. 

• ' I n lJo^ All 7 0.3 (FB), Rel. on. 1955 411 T T 70 k , 

A I R 1956 All 324 (324. 325) (Pt A) (Pr 3). J 
7 Art. 226 — Income-tax Act (1922), S 46 ^2) 

edunde^S 1 ^ 0 ^^ ° f ‘ CertificaVfL. 

ea under 8. 46 -Collector forwarding it on to Tahsil- 

f r om ° t r an^ V 6 ^ “"Tahsildar trying to collect arrears 

! 6re3 i° Property of assessee — Without 

inc g mah r° DS ^f f0ie Tahsi,dar transferee petition- 
rfh^ilrGr « U . j / t0 writ mandamus against 

•is nartv • at Collector need not be joined 

min' V,. (H) there was no provision of law per- 

that^ g p fi 0f ,°^ ecli0ns before Tahsildar; and (hi) 
It ** 5 ven though suit could be Sled still in circum- 

wril nLr hs C i a r% S - Hlg , h Court would entertain the 

\nt peLtion. 19^6 Al! W R (HC) 34 1 (1956) 29 

11 12) AIR 19d6 A 179 (l8 °’ 181 * (Pt * Prs 10, 

. .Arts. 226 and 286 (1) (a) — Order imposing sales 
tax in contravention of Art. 286 (1) (a)-Order quash- 
al, in- er n r 0 :- 22 L 1955 A!I L1 19 1 ILR (1955) 1 
AH 10/ : (19or>) 6 S T C 77 1 A 1 R 1955 All 99 M01 

103, 104) (Pt C) (Prs 1,7, 8) ’ 


Art. 226— Light to relief— Writ need be against 
operative or enforceable order only. 

\\ here in a writ petition the relief sought by the 
pe lti oner is in respect of three orders and notices of the 
ncome-tax Othcer as well as the order passed in revi- 
sion by the Commissioner of Income-tax, but there was 
no ground mentioned in the petition for any writ being 
issued in respect of the order passed by the Commii- 

sioner which was one of merely dismissal of revision 
application: 

• * ba * I berei was no ground for any writ being 

issued in respect of the order passed in revision as 
the only operative or enforceable order which the 
petitioner challenged was that of the Income-tax 

and bence the petition was not maintainable. 
(1959) 36 I T R 52 7 (Bom). 

— Art. 226 -Delay— Other remedy open — Princi- 
ples of taxation adopted by autlnrities being wrong 

Matter being recurring one — Writ not to be 
refused. 

The matter of assessment under the C. P. and Berar 
Panchayat Act is a recurring one and if one of the 
principles adopted by the taxing authority is wrong, 
then it would not be proper for the High Court to 
refu ;e to quash the decision of the taxing authorities 
based on a wrong principle merely on the ground of 
delay or the existence of an alternative remedy. 1960 
M P C 82 . 1960 M P L J 265 I960 Jab L J 369. 

Art. 226 — Road Transport Corporation is not 

State Department —It is taxable as ‘individual’ under 
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S. S, I. T. Act — Corporation has not been estab- 
lished tor any religious or chaiitable purpose — Writ 
jurisdiction cannot be invoked as regards claim in 
regard to remainder of net profits which have to be 
made over to Sta^e Government f jt road develop j ent 
—Interpretation of exemption provisions of I. T. Act. 

See Hoad Transport Act (1950), S. 3. AIR 1964 Fuuj 

178 (DR). 

Arts. 226, 285 and 2S6 - Constitutional remedies 

for illegal taxation. 

Where there is infringement of the rights of a citi- 
zen by levying a tax which is ultra vires of the Legis- 
lature the remedy under Art. 226 is avai'able to the 
citizen. A I R 1954 S C 403 and A T R 19. c .5 S C 661, 
Rel. on. (1956) 7 STC 586 » 58 Pimj L R 399 i AIR 
1956 Punj 177 (181) (Pt B)(Pr 28) (DB). 

Art. 226— Bar of alternative remedy. 

Where a Municipal Board is acting without due 
authority of law' and without any jurisdiction or in 
excess of its legitimate jurisdiction in recovering the 
municipal tixes, the High Court is no? fettered, by 
the circumstance that an alternative remedy exists, in 
issuing an order in the nature of orohibition. A I R 
1951 Raj 94 (23 A 1 R 1952 Raj 144. Rel. on. 1954 
Raj L W 43 i ILR (1953) 3 Raj 664 : A I R 1 954 Raj 
162 (166) (Pt C) (Pr 13) (DB). 

Arts 226 and 265— Delay in making application 

against illegal levy of tax. 

In a case where an illegal tax is being levied, mere 
delay in making an application against the illegal 
levy should not deter the High Court from passing an 
order under Art. 226, if it is proved that the tax is 
being levied illegally without anv authority of law. 
1953 Rai L W 335 . ILR (195.3) 3 Raj 52 : AIR 1953 
Faj 160 (181) (Pt B) (Pr 6) (DB). 

Art. 226— Other remedy open. 

Where the levy of tax itself is illegal, or where the 
law imposing the tax is ultra vires, the High Court 
will pass an order under Art. 226, even though there 
may h? another remedy open to the apnlieant. 1951 
Ra| L W 56 Foil. ILR (1953) 3 Raj 150 : 1953 Raj 
L W 15 : A I R 1953 Raj 170 (173) (Pt D) (Pr 16) 
(DB). 

Arts. 22°, 265 — Scope — Infringement of right 

under Art. 265 — Relief under Art. 220 if can he 
granted. 

The scope of the jurisdiction of the High Court 
under Art 226 of the Constitution of India is much 
wider than the scope of functions of the Supreme 
Court under Art. 32 of the Constitution of India. It 
is competent for the High Court to issue a proper 
writ or direction not only in cases where fundamental 
rights of a suhjec v are threatened or infringed hut also 
in other cases as well. 

Where a municipality imposes property tax on the 
petitioner without following the procedure prescrib- 
ed by law, the right of the petitioner under Art 265 
of the Constitution not t > be subject to any tax with- 
out the authority of law is infringed and he would 
be entitled to relief under Art 228. A I R 1951 Raj 
139 (144) (Pt E) (Pr 12) (DB). 

Art. 226 — Writ of certiorari - Order of assess- 
ment to profession tax — Interference — (Travaneore 
District Municipalities Act (33 of 1116), S. 133 and 
Sch II, R. 18 (2)). 

Where the petitioner was assessed to profession tax 
by the Municipal Council and the order was confirm- 
ed in appeal by the Appellate Authority re ying upon 
the proviso to R IS (2) of Sch. II of the Travancoie 
Distiict Municipalities Act which was the appropriate 
provision. 


Held, that in the circumstances of the case inter- 
ference by the High Court by a writ of certiorari 
woul 1 not be justified. It may be that the assess- 
ment authorities were wrong in their calculation or 
in their intt rpretation of the provision but that was 
in itself no ground for interference. A I R 1952 S C 
192, Applied. A 1 R 1955 Trav-Co 85 (87) (Pr 3). 

Arts. 226 and 265 — Illegal levy or collection of 

tax. 

W hen a levy or collection of tax unauthorised by 
law undei Art. 265 is made, relief may be given to 
the citi/ ?n in appropriate proceedings, not as a viola- 
tion of lundament.il right to property under Art. 31 
but as an ultra vires act of the State. Proceedings 
under Art. 226 of the Constitution are appropriate. 
AIR 1951 S C 97, Rel. on. ILR ( 1952) Trav Co 
900 : AIR 1953 Trav Co 146 (155, 156) (Pt G) (Pr 27) 
(DB). 

60 (c). High Court’s power. 

9 Art. 226 — Works contract — Sale of goods — 

Contract for installation of coke ovea batters and by 
products plant for all inclusive price — Whither entire 
and indivisible — Materials supplied in execution of 
contract if amount to sale and liable to sales tax • 
Initiation of proceedings by issue of notice under 
S. 13 (5) — Jurisdiction of High Court to interfere by 
appropriate writ — Held, as proceedings before Sales 
Tax Officer had gone on footing that liability of 
appellant arose under the contract, oroceediDgs for 
imposition of sales tax on supplies of materials pur- 
suant to the contract were illegal and must he Quash- 
ed. 195S 9 S T C 639 (Pat), Reversed. See Sales Tax 
— Rihar Sales Tax Act (19 of 1947), S. 2 g). A I R 
1961 S C 1615. 

Arts. 226,31 and 13— Taxing statutes — Point of 

hardship— Consideration of. 

The point whether a particular tax is burdensome 
and whether it would cause hardship to the tax- prayer 
cannot be decided by Courts, if the taxing statute is 
constitutional, and its legality cannot he questioned. 
(1962) 1 Andh W R 56 : ILR (1962) And!. Pra 853 : 
AIR 1962 Andh Pra 415 (416) (Pt R) (Pr 15) (DB). 

Art. 226 — Scope — Petition under, objecting to 

assessment of tax as irregular and illogical — Matter is 
of merits and not of jurisdiction — Petition is not 
maintainable. 1959 S C J 25U, Rel. on. (1960) II 
STC 752 (Andh Pra). 

Art. 226— Jurisdiction — Remand of case to give 

opportunity to party to adduce evidence. 

When it is clear that the taxing authorities were 
not in breach of any duty cast on them, nor guilty of 
any contravention of law or form of procedure so 
that their order may be vitiated there is no justifica- 
tion for quashing the order. Nor does the writ juris- 
diction extend to giving direction to the taxing 
authority by remanding a case to finalise the assess- 
ment after givir g an opportunity to adduce evidence 
on the ground that the assessee had failed when the 
case was before the taxing authority lo adduce 
evidence on the mistaken impression that the onus 
did not lie on him. (1959) 10 S T C 394 j AIR i960 
Andh Pra 196 (203) (Pt C) (Pr 14) (DB). 

Art. 226 — Application for writ on ground that 

demand ot certain sum from applicant was not 
warranted by S 23, Madras Estates (Abolition and 
Conversion into Ryotwari) Act — High Court cannot 
decide as to what exactly is the r» nt payable — (T. L. 
M idras Estates (Abolition and Conversion into Ryot 
wari) Act (NX VI of 194S>, Ss. 25 and 6 (2) ). 1955 
Andhra W R 902. 

Arts. 226 and 2S6 (2) — Powers of Court — 

Coercive provisions of law he'd to he illegal- Issue 
of w rit against said provisions being utilised to peti- 
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A i TJv«,?r re i u '?£ e ~ Sales Ta * ~ Assam Sales Tax 
*A Ct /jtr 1947 )’ s - 15 (1) (b) (as amended by 

Assam Act (IV of. 195 [))- (Sales Tax _ Assam Sales 

Tax Rules (1947), R. 90 (inserted in 1941).) 

The High Court while holding thatthe amendment 
to b. Id, Assam Sales Tax Act and R. 80 are illegal, 
can give relief to the petitioner by issue of an appro’ 

p f7?. te j Vrit a 8? ,Dst the said coercive provisions being 
utihsed to his prejudice by the taxing authorities 

Scn e * the . petltl S ne , r Ras )een com PelIed, by virtue of 
R. 80 , to give a declaration that he has to purchase 

the tea for re-sale in the State, and there are not 

adequate materials to pronounce finally whether the 

transactions carried on by him come within the 

purview of the expression “in the course of inter- 

A?p e io a 4 0 a 0F com ™ erce ” U.R (1956) 8 Assam 3S4: 
AIR 19o6 Assam 177 (179, 180) (Pt B) (Pr 7) (DB). 

(.Reversed on another point in AIR 1962 SC 107.] 

- -Art. 226 — Wealth Tax Act (XX VII of 1957) 

?,*, levied on executors of deceased owner 

i egally . . Wealth Tax Officer overruling objection 

— In re^smn Commissioner also rejecting objection 
Objector s writ petition was opposed on ground 

that order was administrative order and it was net 
permissible for High Court to strike it as illegal in 

writ petition relying on 64 Bom L R 201. 

Held that High Court had jurisdiction to make 
°™ er - a o t was without jurisdiction. AIR 1961 

(Notesf 5 5 5 BOm L R 184, ReI * (1965 > Mah Lj 
•n ” A . rt , S ‘ 226 and 265— Another remedy open against 

illegal levy of tax. 

Where a tax is being illegally levied, the High 
Court should not deny relief under Art. 226, even 
.hough there may be another remedy open to the 
app leant. It is of the utmost importance that the 

1 . 1 * gl ou , rt s,10u,d intervene at the earliest stage to 
stop illegal exactions. The prayer for refusal of the 
amount already paid cannot, however, be granted in 
proceedings under Art. 226: AIR 1952 Raj 112 
Distinguished. ILK (1953) 3 Raj 52 : 1953 Raj L \V 
335: AIR 19n3 Raj 180 (181, 182) (Pt D) (Pr 8> (DB) 


Arts. 22G and 276 — Licence fee — Validity — 
Determination of— Question whether levy is reason, 
ble Cannot be gone into in writ petition. 

The question whether the levy of a particular 
licence fee is valid or not depends not so much upon 
whether it is a tax intended for meeting th6 general 
revenues of the Municipality or for meeting the 
expenses of regulating the trade, but, provided the 
levy is reasonable it must be upheld if it has been 
valid y prescribed under the powers conferred upon 
the Municipality by the Act after following the pro- 
cedure prescibed for it. The question whether the 
levy is reasonable or not is one which cannot ordin- 
arily be conveniently gone into in a writ application 
tor it would mean embarking upon an inquiry into 

the receipts and expenses of the Municipality and its 
budget allocations. (1956) 9 Sau LR 159. 

“ Art. 228—Proceedings for recovery of sales-tax — 
Exports outside ladia as also other items assessed to 
sale v tax — Assessment on exports being illegal pro- 
ceedings could be quashed and recovery of tax pro- 
hibited to the extent that they related to exports. See 

Sales-tax— Travancore Cochin General Sales Tax Act 
(M of 1125), S. 26. air 1953 Trav-Co 531. 

60 (d). Refund. 

. — 7 ^rt. 223 Amount realised in excess of those 
leviable under Act — High Court cannot direct re- 
fund under Art. 226. 

It is not the function of High Court in exercising 

its jurisdiction under Art. 226 of the Constitution to 

direct refund of the amounts realised in excess of 


those which are leviable under the Act. ILR (1963) 1 
Andh Pra 296. K 01 1 

— Art 226-Relief -Writ Petition against Sales Tax 
Authority to forbear from proceeding further in the 
matter of assessment — Claim for refund of amounts 
paid by petitioner by way of sales tax not tenable in 
such proceedings. (1958) 9 S T C 295 (Andh Fra). 

7 ■" Interference under, to restore time 

barren claims — Refund of sales-tax subsequently 
declared ultra vires — Claim against Government 
recoverable by suit, but time barred — High Court 
will not direct refund under Art. 226. 

Assessees who have paid sales tax to the Govern- 
ment which is subsequently declared to be ultra, 
vires cannot invoke the jurisdiction of the High 
Court under Art. 226 if their claim against Govern- 
ment which is recoverable by suit, is time 
barred under the Limitation Act. Subject to limita- 
tion and equitable principles, the High Court can 
even under Art. 226 direct the State to refund the 
amounts which the petitioner before it can recover 
by suit. But the High Court cannot allow its powers 
under Art. 226 being exploited by a party whose 
claim against Government is time barred under the 
Limitation Act. AfR 1959 S C 135, Rei. on. 

A writ or direction under Art. 226 is always 
equitable and the High Court will not grant it* as a 
natter of course simply because there had been an 
illegality committed. It will see whether for one 
thing,- it is an appropriate remedy in the circum- 
stances, and for another, a party who could bring a 

suit is seeking a writ simply to evade limitation or 
other bar. A petition under Art. 226 is not subject to 
limitation as such; but can if granted as a matter of 
course have the result of evading limitation; that 
should be carefully guarded against. 1963 Jab L J 
79 : AIR 1963 Madh Pra 173 (174) (Prs 5, 7) (DB). 

“——Arts. 226 and 304 (a) — Illegal recovery of tax — 
Refund by writ petition is maintainable — Sties Tax 
— M. B. Sales Tax Act (30 of 1950), S. 17. 

Where the imposition of sales tax upon the peti- 
tioners was found to be illegal being repugnant to 
Art. 304 (a), High Court can in a writ petition issue 
writ enjoining the Government to return the samei 
AIR 1958 M P 220, Foil. Case Law Ref. i960 
M P L J 601 : I960 Jab L J 656 : I960 M P C 804 ; 
(1960) 11 ST C 511. 


Arts. 226 an! 227 — Mandamus for refund off 
sales tax illegally levied — Competency — (Sales-Tt* 
-Madras Geneial Sales Tax Act (9 of 1939), S. 18-A). 

A petition under Arts. 226 and 227 of the Constitu- 
tion contained a prayer for the issue of an appropriate 
^ ri V P r der, etc., for refund of sales tax illegally ex- 
acted from the petitioner in respect of his works oor.° 
tracts turnover. 

Held, (i) that the prayer for refund of tax collected 
on the basis of orders impugned as invalid necessarily 
involved a prayer for a declaration of the invalidity 
of the orders before the main prayer for refund could 
be granted. Secondly, the illegal orders of assessment 
could not be allowed to stand especially when the 
petition was not merely under Art.226 but also unde? 
Art. 227 of the Constitution; (ii) that the High Court 
should not by the issue of a writ of mandamus im- 
mediately deprive the State of the liberty of raising 
such pleas as may be available to it under the Jaw; 
(iii) that in the instant case the orders of assessment 
were clearly unsustainable and under S. 18-A of tbo 
Madras General Sales Tax Act it was doubtful whe- 
ther he could take any other proceedings to get the 
orders set aside. While refusing, therefore, to issue a 
Writ of Mandamus it was necessary in the interest oi 
justice to quash the assessment orders. AIR 1958 S C 
560, Rei. on. A I R 1959 S C 135, DistiDg. and ExpX 
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88 Mys L J 384 : I L R (J959) Mys 351 : (1960) II 
S T C 312: AIR I960 Mys 93 (94, 95) (Prs 6, 7) (DB). 

Art. 226— Tax paid under mistake of law— Refund 

to assessee — Sum payable as sales tax on earth work 
and carriage — Project authorities withholding pay- 
ment to contractor under prohibitory order under 
O. 21, R. 52, Civil P. C. — Subsequent decision by 
Supreme Court holding such tax as not legally levi- 
able — Contractor held entitled for refund. See Con- 
tract Act (1872), S. 72. AIR 1962 Orissa 136 (DB). 

Art. 226— Sales tax case — Sales tax under Bihar 

Sales Tax Act in respect of works contracts — Certifi- 
cate issued by authorities for realisation of such tax— 
In the meantime, Supreme Court decision on liability 
to sales tax on works contracts delivered — Certificate 
authorities have no jurisdiction to enquire into peti- 
tioner's liability in view of the Supreme Court deci- 
sion— Petitioner can claim refund under S. 15 of the 
Bihar Sales Tax Act of paid tax — In the event of 
refund being time barred, remedy lies in a civil suit— 
If tax unpaid, cancellation of certificate under S. 44 
(1) (b) of Bihar and Orissa Public Demands Recovery 
Act has to be sought. AIR 1962 S C 1320, Foil. (Sales 
Tax — Bibar Sales Tax Act (19 or 1959), S. 15) (Bihar 
and Orissa Public Demands Recovery Act (4 of 1914', 
Ss. 441 (b), 10 and 02.) 1965 BLjB 314 (DB;. 

Art. 226— Relief against illeg il taxation— Assessee 

not liable to sales tax and paying it by mistake — Ap- 
plication for refund dismissed — Application under 
Art. 228 — Pact that a.'sessee realised the tax from hi* 
customers and then paid it to the taxing authorities. 
Is no ground for not interfering under Art. 226. (1956) 
7STC 33 6 1 AIR 1956 Punj 222 (223) (Pt A - (Pr 2). 

Art. 226 — Writ petition urder — High Court can 

order refund of money illegally recovered bv 
Government — Rajasthan Pa.'sergers and Goods Taxa- 
tion Act (18 of 1959), Ss. 6 and 8. 

In a petition under Art. 226 the High Courts have 
power tor the purpose of enforcement of fundamental 
r vhts and statutory rights to give consequential 
relief by ordering repayment of money realised by 
the Government without the authority of law. Rut 
the question whether refund should he ordered or 
not in a particular ca c e is a matter of discretion 
which would depend on the facts and circumstances 
of each case and it is neither easy nor desirable to 
Uv down anv universal rule in this connection. Such 
relief should however not he allowed where it has 
been asked for after unreasonable delay. A f R I960 

S C 1008, Foil. 

Applying the above principle held that an order as 
to refund of the penalties paid to or recovered by the 
State should be made in these cases. 1965 Raj L W 
118 i ILR (1965) 15 Raj 285. 

Art. 226— Delay in making petition. 

Where the levy of taxes is without any authority of 
law, Art. 265 makes the levy or collection of such 
taxes absolutely unwarranted after the Constitution 
came into force and the High Court is bound to take 
notice of the illegal exaction, and give the necessary 
relief under Art. 228 to the petitioners to which they 
are entitled. The fact that the petition is made after 
great delay does not disentitle the petitioner to a relief 
from the High Court in the exercise of its extra- 
ordinary jurisdiction. I L R (1953) 3 Raj 664 : 1954 
Raj L W 443 i AIR 1954 Raj 162 (165, 166) (Pt B) 
(Pr 12) (DB). 

60(e). Constitutionality. 

• — Art. 226— Sales Tax— Bengal Finance (Sales Tax) 
Act (194 1) as amended by Bengal Finance (Sales Tax) 
(Delhi Amendment) Act (17 of 1956), S. 8 A, as in 
force in Delhi — Powers conferred on Commissioner 


are not unlimited and unrestricted — Provision fo7 
demanding security is not arbitrary or unreasonable 
restriction — Amount of security — Power to demand 
is not constitutionally invalid. See Sales Tax — Bengal 
Finance (Sales Tax) Act (1941) as amended by Bengal 
Finance (Sales Tax) (Delhi Amendment) Act (17 of 
1950', S. 8 A. (1962) 1 S C R 283. 

Arts. 22G, 19 and 265 — Sales tax imposed ille- 
gally — It infringes fundamental right— It also viola- 
tes Art. 265. 

There is an infringement of the fundamental right 
of an assessee to carry on his trade or business when 
sales tax is imposed illegally in an arbitrary and capri- 
cious fashion. Moreover, in <uch cases, Art. 265 of 
the Constitution is also violated, inasmuch as there is 
no collection of tax by the authority of law when 
assessments are made in an arbitrary fashion 1965 
Ker L T 803 iILR (1965) 2 Ker 240 : 1965 Ker L j 
866 i AIR 1966 Ker 55 (59) (Pt D) (Pr 21). 

- Arts. 226 and 265 — Relief against illegal taxa- 
tion— Assessment of double sale>. tax on same trans- 
action — (Sales Tax — Madras General Sales Tax Act 
(9 of 1939), S. 3). 

The petitioners were wholesale consignees as also 
wholesale dealers in piecegoods. As wholesale con- 
signees they obtaiue l goods from mills at Ahmedabac 
during the year 1949-50 for sale to dealers according 
to their allotments. Gerlain goods indented for by 
them were sold directly to wholesalers, i.e., whole- 
salers clearing the goods allotted to them by the 
Provincial Textile Commissioner; hut goods of the 
value of abcut 11 lakhs of rupees were ne t cleared by 
the wholesalers with the result that the petitioners 
had to sell them to retailers. The total turnover of 
the petitioners for the year was a sum of Rs. 30 
lakhs odd, and out of this Rs. 11 lakhs odd represented 
sales to the retailers. 1 he Depu'y Commercial Tax 
Officer not only levied assessment on the footing of a 
s de to the extent of Rs.33 lakhs odd by the petitioners 
but held that in respect of the sale of goods to the 
extent of Rs. 11 lakhs odd there was first a notional 
sale to wholesalers and then a further sale by the 
petitioners themselves to the retailers with the result 
that the tax due upon Rs. 11 lakhs odd was dupli- 
cated. The matter was taken up by the petitioners to 
the ( ommercial Tax Otficer, and when they got no 
relief, they applied to the Board of Revenue in revi- 
sion and here also their petition was dismissed. They 
now filed a petition for a writ of certiorari to quash 
the assessment. 

Held, on the facts that there being only one sale 
involved in the transaction of sale by the petitioners 
to the retailers and not two sales, one notional and 
another actual, as construed by the Deputy Commer- 
cial Tax Officer the assessment' in question could not 
be sustained on the merits and was illegal. 

Held, fuither, that even if a limited construction oi: 
the scope of Art. 220 of the Constitution were to be 
adopted , the petitioners were entitled to relief under 
Art. 220 as the petition really involved the ultra vires 
nature of the tax aod further the petitioner's right to 
property was affected by the illegal imposition of sale 
tax. The petitioners having exhausted all the remedies 
which were available to them the General Sales Tax 
Act, as it then stood, there could be no technical 
objection to the High Court interfering to quadi the 
assessment. A I R 1954 S C 403, Applied; A I R 1947 
P G 78, Disting. 1955 Mad W N 59 i (1955) 1 Mac] 

L J 227 : (1955) 6 S T C 200 i 68 Mad W N 92 i AIR 
1955 Mad 363 (364, 365) (Prs 4, 5) (DB). 

61. Industrial Tribunal. 

See Notes 5 and 140. 

62. Informal committee, writ against. 

Seo Note 5. 
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63 Interim relief. 

O— — Art. 226— Right to relief — I ncome-tax Officer 
issuing notice on petitioner under S. 34, Income-tax 
Act — Petition under Art. 226 for issue of writ of 
certiorari and prohibition — High Court permitting 
Income tax Officer to assess petitioner, during pen- 
dency of petition under Art. 226, on the distinct 
un JerstandiDg that the orders would be without pre- 
j idice to the contentions of the parties on the several 
questions raised in the petition and without pre- 
judice to the orders that may ultimately be passed by 
the Court — Fnet that assessment orders have been 
made does not t Feet assessee’s right to obtain relief 
under Art 22 i. Calcutta Discount Co., Ltd. v. 
Income-tax Officer, Calcutta, (1961) 2 S C B 241 i 
(1963) 1 S C 1 741 : (1961) l S C A 661 : (1961) 41 
I T R 191 : AIR 1961 S C 372 (382) (Pt E) (Pr 39). 

® Arts. 226 and 132 — ‘‘For any other purpose'’ 

— Meaning of — Interim relief without decision on 
rights — Final order. 

The issuing of writs or directions by the High 
Court is founded only on iis decision that a right of 
the aggrieved partv under Part III of the Constitution 
(Fundamental Rights) has been infringed. It can also 
issue writs or give similar directions for any other 
purpose. The concluding words of Ait. 226 have to 
be read in the context of what preceeds the same. 

1 herefore the existence of the right is the foundation 
of the exercise of jurisdiction of the Court under this 
Article. 

The Government of Orissa having passed an order 
cancelling the temporary permits and having directed 
the respondents to remove their assets appertaining to 
the mines within a fortnight, the respondents hied 
an application tor a writ of mandamus. The High 
Court declined to investigate and pronounce on the 
rights of the parties and expressly kept the determi- 
nation thereof in abeyance in the suit proposed to be 
filed by the respondents but held that at the moment 
the respondents had no alternative legal remedy, 
equally convenient, beneficial and effectual because 
the respondents could n >t file a suit till after the 
expiry of the period of sixty davs required for the 
purpose under S. <S0 of the Civil P. C., and unless 
protected by the Court in the meanwhile the respon- 
dents would undergo irreparable and irremediable 
joss of possession of the mining leases involving a 
huge waste of labour, machinery and other resources, 
of equipments of immense value hardly capable of 
being remedied by payments of monev as compensa- 
tion. The High Court therefore passed an order that 
till three months from the day of the order or one 
week after the institution of their contemplated suit, 
whichever was earlier, the Government of State of 
Orissa should refrain from disturbing the petitioners' 
possession over the mining areas in question and that 
thereafter the order would cerse to have effect. 

Held, that (1) with the passing of the order by the 
High Court the applications of the respondents were 
completely disposed of and as the directions embo- 
died the final order passed by the High Court an 
appeal against the order to the Supreme Court was 
maintainable. The fact that the operation of the 
order was limited to three months or a week after 
the filing of the intended suit did not prevent the 
order being final. 

(2) Article 220 cannot he used for the purpose of 
giving interim relief as the only and final relief on 
the application. The directions had been given here 
only to circumvent the provisions of S. 80 of the 
C ivil P. C., and that was not within the scope of 
Art. 226 An interim relief can be granted only in 
aid of and as ancillary to the main relief which mav 
be available to the partv on final determination of his 
rights in suit or proceeding. If the Court was of 
opinion that there was no other convenient or ade- 


quate remedy open to the petitioners, it might have 
proceeded to investigate the case on its merits and 
come to a decision as to whether the petitioners 
succeeded in establishing that there was an infringe- 
ment of any of their legal rights which entitled them 
to a writ of mandamus or any other directions of a 
like nature ; and pending such determination it might 
have made a suitable interim order for maintaining 
the status quo ante. But when the Court declined to 
decide on the rights of the parties and expressly held 
that thf y should be investigated more properly in a 
Civil Suit, it could not. for the purpose of facilita- 
tmg the institution of such suit, issue directions in 
the nature of temporary injunctions, under Art. 220 
of the Constitution. The language of Art. 226 does 
not p?rmit such an action : ILR (1951) Cut 398, 
Reversed. State of Orissa v. Mad an Gopal, 1951- 
2 Mad L J 645 i 1952 Mad VV N )3 : 1951 S C J 764: 
1952- 18 Cut L T 45 : ILR -19511 Cut 637 : 1952 
5 C R 28 : AIR 1952 S C 12 (13, 14) (Prs 3, 5, 6). 

Art. 226 — Interim relief — Vacation of interim 
order on dismissal of writ petition cannot have 
retrospective effect — Judgment and decree of 
Broome, J., in Civil Misc. Writ. No 1506 of 1959, 
Datei 13-8.1903. ( All.) Reversed. 1964 All L J 1073: 
AIR 1965 All 370 (372) (Pt C) (Pr 6; (DB). 

Art. 226 — Appeal — Powers of High Court in 
Rules framed by High Court, R. 26 — Scope of 
R. 26— High Court has power to give interim relief 
such as issue of temporary injunction pending 
appeal. 

The wordings of R. 20 of the Rules framed by the 
High Couit relating to application under Art. 226 of 
the Constitution, make it quite clear that apart from 
the power of issuing a Rule nisi or summarily rejec- 
ting the application, the trial Court is also given 
power of making such oider upon the application as 
it thinks fit unlike R. 9 of O. 35 of the Supreme 
Court Rules which limits the power of the Supreme 
Court in application under Art. 32 of the Constitu- 
tion, to grant interim relief only after it decides to 
ivsue a Rule nisi in such application. Rule 20 of the 
Rules of the High Court confers a wider power or 
discretion upon the trial Court. The trial Court can 
make any order as it thinks fit in the ends of justice, 
in an application under Art. 22i of the Constitution, 
and if an appeal is nothing but a continuance of the 
original proceeding there is no reason why the same 
wide power as is vested in the trial Court cannot be 
exercised by the appellate Court. Pending therefore, 
determination of the rights of the parties in a procee- 
ding under Art. 220 of the Constitution, the High 
Court has power to make a suitable interim order for 
maintaining the status quo ante Thus, pending dis- 
posal of the appeal from an order dismissing in 
limine an application to issue a Rule nisi under 
Art. 226 the appellant can he granted any interim 
relief such as a temporary injunction on the ground 
that if such interim relief is not granted the appeal 
will become infructuous. AIR 1963 Cal 152 (156, 
137) (Pt A) (Prs 11. 13, 15) (DB). 

Art. 226 — Interim injunction — Balance of 

convenience — W rit petition against grant of licence 
for cinema — Graut of injunction during pendency of 
writ rule amounting to some financial loss to licensee 
— Refusal of injunction in case of ultimate success of 
writ rule amounting to permitting contravention of 
provisions of West Bengal C.nemas (Regulation) Act 
(39 of 1954) — If petitioner succeeded ultimately in 
writ rule and if in the meantime temporary licence 
was granted under the Act petitioner suffering irre- 
parable injury not measurable in money— Balance ot 
convenience held lay in favour of petitioner and not 
in favour of licensees. 64 Cal \V N 861 : ILR (1961) 

1 Cal 317 i AIR 1960 Cal 582 (589) (Pt E) (Pr 32) 

(DB). 
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Art. 226 — Civil P. C. (1908), S. 107 — Discre- 
tionary Order— Discretion may ba interfered with in 
exceptional cases — Interim injunction in writ 
proceeding — See Civil P. C. (190S-, S. 107. AIR 
1960 Cal 5S2. 

Art 226 — Interim relief — Power to grant 

injunction. 

When the Court has declined to decide on the 
rights of tee parties and expressly held that they 
should be investigated more properly in a civil suit, 
it cannot, for the purpose of facilitating the institu- 
tion of such suit, issue directions in the nature of 
temporary injunctions, under Art. 226 of the Consti 
tution. The language of Art. 226 does not permit 
such an action : AIK 1952 S C 12 : (1951) 2 Mid L I 
645 : 1951 S C J 764, Rel. on. 1957 Ker L l 402 : 
AIR 1957 Ker 113 (114) (Pt B) (Pr 5). 

Art. 226 — Scope. 

An application for getting an interim relief inde- 
pendent of any ad|udication of the right to that relief 
as a kind of step in. aid to enure during the period of 
notice under S. 80 of the Civil P. C., is not maintain- 
able in law : AIK 1952 S C 12, Applied. AIR 1953 
Trav-Co 557 (558) (Pr 5). 

Art. 226— Duty of respondent. 

W hen an application is made lor a writ or direc- 
tions for prohibiting arything being done, and the 
Court admits the petition and issues notice the 
respondent should not alter getting notice do the very 
thing sought to tie prevented. There need not be any 
separate order of injunction restraining the doing of 
it. In cases of urgency, the ordtr of ’the Court should 
be taken for the duration of the proceedings or a 
prayer made ior expeditious disposal of the proceed- 
ings themselves. 

If a party, knowing that his opponent has either 
approached the Court or is taking steps to approach 
it lor a certain specific relief, does anything to make 
the grant of the- relief, by way of prevention, in- 
effective, the Court has always jurisdiction to pass 
orders even in ordinary cases in a mandatory form 
and to direct restoration of the status quo ante in the 
manner and to the extent possible. Jt will bo an 
‘ a fortiori" case when the relief claimed is lor grant 
of any of the writs or directions contemplated by 
\rt. 226 of the Constitution of India. AIK 1951 Trav- 
Lo 226 (2), Foil. ILK (1952) Trav Co 960: AIR 
1953 Trav-Co 146 (158) (Ft II) (Pr 28) (DB). 

64. Interlocutory orders. 

See Note 88. 

65. Joint application. 

See Note 11. 

66. Judicial and quasi, judicial authorities. 

See Notes 147 and 168. 

67. Judicial proceedings, writ in respect of. 

(a) Jurisdiction of High Court. 

See Notes 08 and 69. 

(b) Criminal Court proceedings. 

(c) Court or tribunal not duly constituted. 

67. Judicial proceedings, writ in respect of. 

Art. 226 -Decision of Judge of High Court can- 
not he challenged in writ petition. AIR 1965 Cal 3 
(10, II) (Pt B) (Pr 10). 

— Art. 226 — Proceedings under S. 4 of Agency 
Tracts Interest and Land Trausfer Act arejudicial 
and writ can issue— (Agency Tracts Interest and Land 
Transfer Act (il of 1917),' S. 4'. AIR 1955 N l T C 
(Orissa) 1122. 


67 (a). Jurisdiction of High Court. 

See Notes 68 and 69. 

Art. 226— Writ of certiorari — Nature cf jurisdic- 
tion c-f the High Court — U. P. Consolidation of 
Holdings Act (V of 1954), S. 12. 

In exercising jurisdiction under Art. 226 of the 
Constitution the High Court does not act as a Court 
of appeal but only sees that the inferioi Court has 
acted within the limits of its jurisdiction and has not 
refused to exercise jurisdiction vested in it. 

Thus, where the Consolidation Officer refused to 
consider an application under S. 5 of the Limitation 
Act. for extending the period of limitation for filing 
objections under S. 12 of U. P. Consolidation of 
Holdings Act, solely on the ground that it was not 
filed along with the statement but sometime later 
anti in appeal the settlement officer after goiDg into 
^he merits hed 1 that it was not a fit case, to extend the 
period of limitation. 

Held, that the order of the Settlement Officer could 
not be quashed by certiorari because it was not 
Patently illegal. 1962 All W R (II C) 114 : 1962 All 
L J 145. 

Art 226 — L. P. Panchayat Raj Act (26 of 1947), 

S. 85, Partiil cancellation of Panchayat Adalat's 
Order — Magistrate has no such power under 8. 85 — 
1 heie is no such restriction on powers of High Court 
under Ait. 229. AIR 1955 NUC (All) 1736. 

07 (b). Criminal Court proceedings. 

-Art. 226 — Scope — Prosecution by Magistrate 

having jurisdiction -No proceedings under Art. 226 
can be taken. 

A person cannot claim that he is immune from any 
prosecution. Where a person is being prosecuted for 
offence under S. 360, Penal Code by a Court having 
jurisdiction, the question whether he has committed 
the offence, being a question of fact, cannot be in- 
vestigated in proceedings under Art. 226. If and 
when proceedings in respect of any offence are insti- 
tuted against him he will have a right to defend 
himself, take the plea of want of jurisdiction and 
avail himself of the remedy provided by the Cr. P. 
Code itself. Madh B L B 1954 Cr 160 : 1955 Cr L J 
276 : Madh B L 1 1954 II C R 1070 : A I R 1955 
M B 20 (21) (Pt B) (Pr 4) (DB). 

Art 226— Criminal P. C. (1893), S. 107— Proceed- 
ings under S. 107 — Magistrate embarkiag upon 
enquiry to adjudicate upon questions of title or 
possession — Proceedings not covered by S. 107 — 
Order quashed. See Criminal P. C (1893), *S. 107 
1953 Cr L J 1843 : I L R (1953) 3 Raj 189: AIR 
1953 Raj 202 (DB). 

67 e). Court or tribunal net duly constituted. 

• - — Art 226 — Defective constitution of Bench — 
— Objection does not go to root of jurisdiction — 
Point not open in writ petition Set Panchayats— U. P. 
Panchayat Kaj Act (20 of 1947), S. 49 (2).‘ 1955 Cri 
L J 296 : AIR 1955 All 113 (FB). 

Arts 226 and 227— Power of High Court- (Pan- 

chayats — Bihar Gram Panchayat Raj Act (VII of 
1948), Ss. 70 and 73). 

The High Court will not compel the trial Court 
necessarily to divest itself of jurisdiction on the view 
that the facts make out an offence o! a graver nature 
not triable by the Court in seizin of the caw, unless 
the offence disclosed i* necessarily a distinct one. 
Where, however, t h t- facts on behalf of the prosecu- 
tion arc such th it the offence ma> fill under a section 
triable by the Court on a reasonable view of the 
matter, Hie High Court will not order that Comt to he 
divested of jurisdiction. 
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Where the accused, who were on trial before a 
Oram Lutcherry on complaint that they stealthily 
entered the complainant’s room and committed theft, 

applied under Ss. 70 and 73 of Bihar Gram Panchayat 

fv 3 ' 4 Ct u^ d on rejection of that application, moved 
the High Court under Arts. 220 and 227 of the Con- 
stitution tor quashing the trial and directing transfer 
qt tnecasp, the application was held not maintain- 

425)‘ (Pr 2? CrLJ 1099 jAIR 1959 Pat 423 (42 4, 

S8. Jurisdiction and power conferred by Art. 226. 
See also Notes 09 and 79. 

— Art. ^-Jurisdiction °f judicial Commissioner's 

Court, Bhopal to entertain and decide application 
under Art. 226. 

The Judicial Commissioner’s Court, Bhopal declar- 
ed as a High Court, under the Tudicial Commis- 
sioners Courts (Declaration as High Courts) Act, 
19o0, has jurisdiction to entertain hear and decide 

v n in P ?a^ at, A° ( n o D ^ r Art ' 226 ’ Constitution of India. 

£ tq 19 f 5 ?o so r, e °A, Di ' sent ; Misc - Cases Nos. 78 

c 0 D/ ' 4 ' 10 ' 50 (Bhopal), Approved. 

Ap 5 “ Cn L I 688 : AIR 1952 Bhopal 6 (8) (Pt A) 
l* * </• 


o Jurisdiction— Judicial Commissioner’s 

Court of Bhopal — Power to issue writs, orders and 
directions— Judicial Commissioner’s Court (Declara- 
tion as High Courts) Act, Ss. 5 and 6. 

By reason of the enactment of the Judicial Commis- 

S°!5 rtS . ,^ eclarati ?n as High Courts) Act, 
IJoO, the Judicial Commissioner’s Court of Bhopal is 

on the same level as a High Court and has jurisdic- 

a? ^ rits . or directions contemplated by 

Art.j__0 o the Constitution. The combined effect of 

bs. ■> and 6 of the Act is that so far as the issue of the 
high prerogative writs or directions or orders men- 
honed in Art. 220 is concerned a Judicial Commis- 
sioner s Court in a Part C State has been treated on 
the same level as any other High Court. 1952 Cr L 1 
660 : AIR 1952 Bhop 1 ( 4 , 5) (Pt C) (Pr IS). J 

69. Jurisdiction of High Court. 

(a) Appellate or revisioQal. 

(b) Nature of. 

See Note 79. 

(c) Under Art. 226. 

(d) Visitorial and supervisory. 

69. Jurisdiction of High Court. 

• - 'Art. 226 — Scope — Nature and effect of juris, 
diction under. See Ibid, Art. 225. AIR 1953 Cal 433 
(SB) . 

Art. 226— Nature of Art. 226. 

Art. 220 is of a remedial nature; it does not relate 
to procedure, but confers on the High Court powers 
to interfere in certain cases. Case law referred. ILR 
(1955) «vd 370 i AIR 1955 Hyd 168 (170) (Pt B) 
(Pr 8) (DB). ' 


writs. The power of High Courts to issue writs 
under Art. 220 is not in any way governed bv the 
provisions of Art. 32 (3), which in any case, does 
not even refer specifically to High Court, but seems 
to indicate that Parliament may give powers to 
issue writs, orders and directions even to subordi- 
nate Courts. Power and jurisdiction are not two 
quite separate matters but merely different aspect of 
the same thing. Hence in Art. 220 the power given 
to the High Courts to issue writs and similar orders 
! ° c - e * jurisdiction. Majority view in AIR 
J950 Madh B 00, Diss. from. ILR (1951) Punj 438 t 

(Prs 3, n 4HDB) )1 ' MR 1952 PuDi 70 (72i 73) (Pt A) 

69 (a). Appellate or revisional. 

® rArts. 226 and 227 — Findings in departmental 

enquiry High Court has no power to re-appreciate 
evidence. 

In proceedings under Arts. 220 and 227 the High 
Court cannot sit in appeal over the findings recorded 
by a competent tribunal id a departmental enquiry 

s ? } “_ a * “ V\ e p J 1 8 h Court has purported to re-appre- 
ciate the evidence for itself that would be outside 
its jurisdiction. However, if it is shown that the 
impugned -findings recorded by the Administrative 
i npunal are not supported by aDy evidence the 

.j e i. urt woldd b 0 Justified in setting aside the 
said findings. ILR (1959) Cut 425, Reversfd. State of 
Orissa v . Murlidhar Jena, AIR 1963 S C 404 (405- 
408) (Pt A) (Prs 3, 14, 15). 

Art. 226— Powers of the High Court— Objection 
to scheme of nationalisation of road transport under 
S. 68- D, of the Motor Vehicles Act (1939> — Objec- 
tion on public grounds raised under allegation of 
certain facts — Objection specifically dealt with by 
the officer and rejected — High Court; while exercising 
w^rit jurisdiction does not sit in judgment over the 
officer and cannot go into the question whether the 
conclusion arrived at by bim was or was not correct 
—-High Court cannot arrogate to itself the function 
of an appellate Court in such matter. ILR (1963) 2* 

All 448 i AIR 1964 All 329 (336) (Pt D) (Pr 15) 
(DB). 

Art. 226— Jurisdiction of High Court. 

High Courts do not usurp the function and power 
or a Court of Appeal while entertaining petitions 
under Art. 220 of the Constitution of India. They 
merely exercise jurisdiction to correct any error in 
the exercise of jurisdiction by the subordinate autho- 
rity- They, therefore, merely consider whether the 
order which is being challenged was within the juris- 
diction of the subordinate authority or that authority 
had exceeded the jurisdiction or committed an error 
in the exercise of jurisdiction which is apparent on 
the face of the record. AIR I960 All 247 (250) (Pt C) 

(Pr 15). 


of. 


Art. 226 — Jurisdiction of High Court — Extent 


—Art. 226 — Jurisdiction under — Scope of. See 
Madras Estates Land (Reduction of Rent) Act (30 of 
1910). ILR (1953) Mad 47 i (1952) 1 M L J 206 • 
AIR 1952 Mad 589 (DB). 


Art. 220 — Power of High Court under Article 
See Bihar Bakasht Disputes Settlement Act (13 ol 
1957), S. 3. 1956 B L J R 346. 


Arts. 32 (3), 225, 226 — Powers of High Court 

under Art. 226. 

It cannot he said that Art. 220 is to be read with 

■nd subject to. Art. 225. The subject of Art. 225 
is jurisdiction of existing High Courts, and that~of 
Art. 220, powers of High Courts to issue certain 


In a w’rit petition, the High Court is not sitting as 
a Court of appeal over the decision of the Tribunal 
and can interfere with that decision only if there is 
anv patent or manifest error in it. AIR 1957 All 719 
(722) (Pt B) (Pr 13) (DB). 

Art. 226 — Nature of proceedings. 

In a writ petition under Art. 220, the High Court 
does not sit in appeal over the order of the compe- 
tent officer under the evacuee law sought to be 
quashed and has no power to set aside his findings’ 
of fact. 1957 All WR (HC) 573 i 1957 All L J 509 3 
AIR 1957 All 561 (574) (Pt N) (Pr 27) (DB). 

Art. 226 — Questions of fact. 
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In a petition under Art. 226 of the Constitution 
.{or the issue of a certiorari the High Court does not 
function as a Court of Appeal. In a petition filed 
by a public servant against the punishment of com- 

g ulsory retirement) imposed upon him, the High 
ourt cannot go into questions of fact or review the 
evidence! AIR i960 Andh Pra 15, Foil.; (1952) 1 
K B 339, Rel. on. (i960) 2 Lab L J 285 i AIR 1961 
Andh Pra 289 (292) (Pt E) (Prs 9, 11). 


Art. 226— Powers of High Couit. 

In a petition under Art. 226 where the High Court 
is asked to quash the orders of quasi-judicial autho- 
rity like ao education authority, the High Court 
does not sit as a Court of Appeal reviewing the 
evidence and the probabilities of the case. 1 he 
•scope ol the High Court s interference is limiteo to 
cases where that authority has clearly exceeded its 
jurisdiction or has committed an error which is 
patent on the record or h is done something which 
is manifestly opposed to the principles of natural 
justice. The High Court will not substitute its deci- 
sion on the ground that th3 basis upon which the 
authority proceeded, is not a correct or prop* r basis. 
The ILgh Court ought to be s'.o.v to interfere with 
the discretion and the autonomy of statutory bodies 
unless it is established that the decision ot the autho- 
rities is capricious, arbitrary or influenced by extra- 
neous consideration and oblique motives. AIR 1901 
Andh pra 46 (49, 50) (Pt B) (Prs 13, 15, 16). 


Art. 226 — Certiorari, writ of —Powers of High 
Court — Nature of — Circumstances in which High 
Court will interfere with decision of subordinate 

tribunals. 

In an application under Art. 220 the High Court 
does not exercise the powers *>1 a Court ot Appeal. 
It is not its (unction to review the facts and the 
evidence and to investigate whether the conclusions 
to which the trijuaal had come are sustained by 
cogent evidence. The jurisdiction of the High 
:; ou rt is confined to cases where the subordinate 
tribunals exceed their jurisdiction, or act with- 
out legal authority or perpetrate an error of law 
patent on the record or violate some principles of 
natural justice. Where none ol these circumstances 
is present, the High Court will not interfere with 
the award, whch the tribunal had made after a fair 
survev of the material placed before it. I960 Lab 
L J 601 (AP). 


Art. 220— Jurisdiction of High Court— If Court 

of appeal — Error of law. 

It is true that the High Court, while exercising its 
writ jurisdiction, do?s not act as a Court of appeal. 
It is equally true that a writ will issue only in aid 
of justice. Certiorari does n at issue as a matter of 
course. If the High Court is satisfied that the order 
that it sought to ha iemo^ed has not resulted in any 
injustice to any of (he parties, it would be very slow 
to interfere with it. It is not every error of law that 
should be a ground for the issue of a writ of cer- 
tiorari. AIR 1959 Andh Pra 487 (492) (Pt G) (Pr 24) 
(DB). 

Art. 226 — Powers of High Court — Decision of 

District fudge under S. 51. Madras District Munici- 
palities Act — Interference with — High Court cannot 
assume powers of an appellate Court and decide 
whether the evidence is sufficient in quantity to 
support a finding of fact arrived at by the District 
Judge*— (Municipalities — Madras District Munici- 
palities Act (5 of 1920), S. 51). 1955 Andh WR 972 i 
1LR (1956) Andh 127: AIR 1957 Audb Pra 900 (903) 
(Pt C) (pr 15) (DB). 

-Art. 226 — Nature and scope of High Court’s 

power. 

Howsoever wide the powers of High Court under 
Art. 226, may he, it should not constitute itself as 


an appellate Court acd sit on judgment over the 
decision given by the Regional or State Transport 
Authority. It has only to see whether the Autho- 
rities concerned have acted in accordance with law 
and according to the principles of natural justice 
and that there is no want of jurisdiction in those 
bodies in making the orders impugned. The High 
Court cannot therefore interfere with the merits of 
their orders or the reasons given by them in refusing to 
grant permits to the petitioners. ILR (1955) 7 Assam 
23 i AIR 1954 Assam 219 (221, 222) (Pt B) (Pr 4) 
(DB). 

Art. 226 — Bombay Tenancy and Agricultural 

Lands (Vidarbha Region) (Amendment) Act (44 of 
1903), S. ft — The jurisdiction that the High Court 
exercises or is called upon to exercise when ils juris- 
diction under Art. 22ft or 227 is invoked, is not an 
appellate jurisdiction. It is an extra-ordinarv juris- 
diction, and if powers under Art. 227 are invoked, it 
has also the superintending jurisdiction. See Tenancy 
Laws — Bombay Tenancy and Agricultural Lands 
(Vidarbha Region and Kuteh Area) Act (99 of 1958), 
S. 38. AIR 1965 Bom 76 (DB). 

Art. 226— Power of High Court. 

The High Court has, in an application under 
Art. 22ft, Constitution of India, no jurisdiction to 
hear the application as if it were an appeal. 59 Born 
L R 41.3 : (1957) 2 Lab L J 37 : (1958-59) 14 F J R 
114 » ILR (1958) Bom 49 : AIR 1957 Bom 188 (192, 
193) (Pt E) (Pr 11) (DB). 

Arts. 220, 311 and 313 — High Court exercising 

jurisdiction under Art. 226— Does not sit as a Court 
of appeal — Power to go behind order impeached — 
Violation of roles made by Government — Accrual of 
cause ot action— Civil Services (Classification, Con- 
trol and Appeal) Rules.) 

ff there is no error patent on the face of the order 
the High Court is not entitled to go behind it and 
look into the departmental enquiry and weigh the 
evidence and say that the judgment arrived at by the 
Officer was wrong. As long as there is no violation of 
a constitutional safeguard, but merely violation of 
Rules raide by Government, no cause of action 
accrues to a petitioner and that would be so especially 
where a party comes before the Court for a writ of 
certiorari. AIR 1955 Mad 182, Dissented from. AIR 
1956 Bam 483 (4S5 to 488) (Pt A) (Prs 6, 7. 8). 

Art. 226 — Jurisdiction under, is supervisory and 

not appellate— Tribunal committing errors in appre- 
ciation of evidence and in drawing inferences 
therefrom — Writ — Court cannot correct those 
errors which are not errors apparent on lace of 
record. 

The Court issuing a Writ of Certiorari acts in 
exercise of supervisory and n >t appellate jurisdiction. 
As a consequence of this the Couit will not review 
findings of fact arrived at by the inferior Court or frl« 
luin.il, even though they be erroneous unless the 
error is a manifest error apparent on the face of the 
proceedings. While a finding based on no evidence 
is an error of law apparent on the face of the record, 
errors in appreciation of documentary evidence or in 
drawing inferences are not such errors and cannot be 
corrected by a Court acting under Art. 226. AIR 1955 
SC 233 and AIR 1958 8 C 398 and AHU90O S C 
1168 and AIR 1964 S C 477, Foil. Therefore, the 
High Court while exercising jurisdiction under 
Art. 220, would exceed its powers in pronouncing 
upon the merits of a controversy which the Legisla- 
ture has thought lit to leave it to the tribunal to 
decide if it corrects what are mainly errors in appre- 
ciation of oral and documentary evidence and errors 
in drawing inferences ot a tribunal. Order oP 
Banerjee, J. in (1904) 2 Lab L J 172 (Cal), Reversed. 
AIR I960 Cal 31 (39) (Pt A) (Prs 44. 40, 48) (DB). 
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*^ r ** Ehfili Court does not sit in aopeal 

oyer decision of tribunal in dealing with applica- 
tion under Art. 226 Powers of Tribunal cannot be 
taken away in application under Article. 


nci- e m e rn,n r D Pa , rliCular findings by lower Court. 

(!9ol) 1 K B / 11, Rel. on. (’53) 57 Cal W N 157 i AIR 
1955 NUC (Cal) 40. K 


I he High Court in dealing with an application 
under Art. 226 of the Constitution does not sit in 
appeal over the decision of the Tribunal which is 
impugned, nor is it for the High Court to appreciate 
evidence on which the Tiibunal acted in arriving at 
tbe decision. The correctness cf the decision of the 
1 ri iunal cannot be rectified merely on the ground 
that there is an error of fact on the records or that 
the decision has been vitiated by an incorrect appre- 
ciation of the evidence by the Tribunal. The Sea 
Customs Act has imposed a du'y on the Customs 
authorities to deal with question of misdeclaration, 
confiscation of goods and impositions of fine by way 
of penalty for violation of the provisions of the 
Statute. It is for the Customs authority to adjudicate 
on such matters and this Court does not sit in appeal 
over the decision of the Tribunal. The Court canmt 
substitute its own decision for that of the Tribunal, 
unless there is an error of law apparent on the face of 
the records or there has been a violation of (he prin- 
ciples of natural justice. But even if the decision is 

law on the face cf the record 
or by the violation of the principles of natural justice, 
the Tribunal’s power and toe duty to adjudicate, 
cannot be taken away by the High Court in an appli- 
cation under Art. 226 of the Constitution. AIR 1954 
S C 440; AIR 1952 S C 192; AIR 190L S C 264; AIR 
J 964 S C 477 ; AIR 1964 S C a 519 and AIR 1963 b C 
405, Rel. on. (’65) 69 Cal W N 439. 

Art. 226 — Writ of certiorari — Jurisdiction of 

High Court to issue— Nature of. 

The Court issuing a Writ of Ciitiorari acts in exer- 
cise of a supervisory and not appellate junsdic ion. 
Consequently, the High Court •will not review find- 
ings of fact reached by the inferior Court or Tribunal 
even if they he erroneous. The principle is, that a 
Court or Tribunal which has jurisdiction over a 
subject-matter has jurisdiction to decide wrongly as 
well as rightly and when the Legislature has not 
thought fit to confer upon any Court a right of appeal 
against that decision, the superior Court exercising 
only a supervisory jurisdiction will not be justifnd in 
rehearing the case on the evidence and substitute its 
own findings in certiorari proceedings. AIR 1964 Cal 
486 (489, 490) (Pt B) (Prs 15, 18) (DB). 

Art. 226 — Writ of certiorari— Extent of exercise 

of jurisdiction — High Court does not sit as Court of 
Appeal. 

The scope of review of certiorari has its own Iimi 
tations. In the name of such review the appellant in 
a writ appeal cannot ask for and obtain reappraisal 
of the evidence. The High Court does not sic as a 
Court of Appeal from the decision of the officer or 
Tribunal. AIR 1963 Cal 26 (36) (Pt E) (Pr 45) (DB). 

Art. 226 — Writ Petition — Writ Court is not 

Court of appeal — Cannot go into truth or falsity of 
charges — Extent of jurisdiction. 

Writ Court is not a Court of appeal and does not 
go into the truth or falsity of charges, unless of 
course the findings on the charges are based on no 
evidence whatsoever or are highly perverse. (1963) 1 
Lab L J 708 i (1963) 6 Fac L R 26 (Cal). 

Art. 226— Petition under — Court does not func- 
tion as Court of Appeal nor can enquire into suffi- 
ciency of evidence for particular findings by lower 
Court. (L951) 1KB 711, Rel. on. AIR 1955 NUC 

(Cal) 401. 

Art. 226— Petition under— Court does not function 

as Court of Appeal— Nor’, can enquire into sufficiency 


~ Art 226 — Proceedings for 
Extent of Court’s powers. 


prerogative writs— 


In proceedings for Writs of Mandamus or Certiorari 
the Cour^ ioes not constitute itself a Court of appeal 
and it cannot go into the merits of the conclusion of 
the inferior Court or 1 ribunal. Where therefore the 
lower Court or Tribunal has not acted in an arbitrary 
manner or has not exceeded its ju: isdiction, the High 
Court cinnot interfeie with its decision on the 
ground that it is erroneous on the merits. 87 Cal L J 
391 i 1953 CriLj 1745 i AIR 1953 Cal 753(754) 

(I t A) (Pr 14). 


Art. 226 — Certiorari— Issue of writ— Jurisdiction 

of High Court. 

The High Court- while exercising its jurisdiction 
under Art. 226 of the Constitution dees not function 
as a Court of appeal. It is only when the order of (he 
interior Tribunal or body is a Speaking Order and 

eiror ^ aw 0n the face of the record that 
High Court has power to quash it by certiorari. 
1952 CrLJ 1651 i AIR 1952 Cal 789 (794, 795) 
(Pt D) (Prs 29, 30, 31, 34, 35). 


Arts 226 and 227 — High Court’s power — Its 
extent. 

The High Court in exercising its powers under 
Arts. 226 and 227 of the Constitution is not entitled 

'r .u k a PP ea l °ver the decision of an Industrial 
I ribunal. It is not entitled to act as if it had appel- 
late jurisdiction in the matter. It has to see whether 
there is any illegal exercise of jurisdiction or whe- 
ther there is any error of Jaw apparent on the face of 
the record. An error ol fact, however apparent, is 
not one which calls for interference at the hands of 
the High Court. W here the finding of a Tribunal is 
no * supported by any evidence then it could be re- 
garded as an error of law and if such error of law is 
apparent on the face of the record the High Court 
would have a right to interfere in the exercise of the 
powers conferred upon it. (1963) 2 Lab L J 527 : 

(1963) 4 Guj LR 622 i AIR 1963 Guj 283 (290) 
(Pt D) (Pr 13) (DB). 

Ar f . 226 — Powers of High Court — High Court 

cannot convert itself into Court of appeal. ILR (1956) 
Hyd 630 i AIR 1957 Hyd 19 (21) (Pt C) (Pr 7) (DB). 


Art. 226 — High Court does not act as Court of 
appeal. 

The W rits under Art. 226 can only be issued in 
very grave cases. If any irregularity in procedure is 
relied upon it must be shown that it affects the juris* 
diction or results in manifest, and grave injustice. 
But the powers do not enable the Court to constitute 
itself a Court of appeal, and examine the correctness 
of the decision or act challenged. 

Note. — It was held in this case that in conducting 
an enquiry against the subedar (the dismissed appli- 
cant in the case) under the Public Servants (Depart- 
mental Enquiry) Regulation (XI of 1358F), the Regu- 
lations were not infringed and the Board of Depart- 
mental Enquiry did not exceed the jurisdic l ion, or 
act contrary to the principles of natural justice. ILR 
(1955) Hvd 370* AIR 1955 Hyd 168 (170, 171) 
(Pt D) (Prs 9. 14) (DB). 

Art. 226 — Nature and extent of jurisdiction, 

The jurisdiction exercised by High Court under 
Art. 226 is both of revisory and superintending 
nature— It is not appellate ana it is doubtful whether 
it has power to remand the proceeding— Nature and 
scope of proceedings distinguished from that ot 
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appeal and revision: Case law referred. IT B (1953) 
Hyd 191 i A IK 1953 Hyd 209 (211,212) (Pt D) 
(Fr 7). 

-Arts. 226 and 311 (2) — Departmental inquiry 

against Government servant— Order made in —Writ 
petition against order — Nature of proceedings in 
Court. 

Proceedings in Courts canvassing the legality of 
disciplinary actions of administrative tribunals should 
not De treated as appeals from or rehearings of trials 
held by the disciplinary authorities, rather than as 
invocation of the limited jurisdiction of the Courts 
to restrain the abuse of quasi-judicial proceedings, 
where the sole issue is whether the result, be it light 
or wrorg, was arrived at with due regari t> the 
principles of natural justice. [ LR (1961) 1 Ker 1 53: 
196 1 Ker L J 315 i (1961) 2 Lab L J 50:1961 Ker 
L T 436 i A I R 1962 Ker 43 i45) (Pt B> (Pr 6) (DB). 

Art- 226 — High Court doe*, not act as appelljte 

Court. 1956 M B L J 12S4 i A f R 1957 Madh B 15 
(17) (Pt B) (Pr 15) (DB). 

[Reversed on another point in A J R 1961 S C 1070.] 

Art. 229 — \1. B. Panchayat Act (53 of 1949), 

S. 20— Writ of certiorari — High Court is not Court 
of Appeal. 

The Government has under .3. 20, Panchayat Act, 
jurisdiction to decide the question whether there was 
sufficient reason for the dismissal of the Panchayat. 
The High Court cannot convert itself into a Court of 
Appeil and eater into the question of sufficiency or 
adequacy o! the ground for the dissolution of the 
bodj . vi B L J 1955 H C R 569 ; A I R 19 55 Madh B 
173 (176; (Pt E) ifr 8) DB). 

Art. 226— Petition under— Powers' of High Court 

— Remand — High Court not an appellate Court. See 
House:, and Rents— C. P. and Berar LettiDg of Houses 
ana Rent Control Order (1949), Cl. 13 (3) (i). 1959 
MPC 140 : 1959 M P L J 440 . 1959 Jab L J 525. 

Art. 226— Certiorari — Power of High Court to 

take notice of facts nut appearing on face of record 

— Industrial dispute — Delay on part of workers or 
union to raise dispute — Employer raising specific 
plea of laches —Labour Court not dealing with same 
—Power of Court to consider question of laches on 

facts outside record and to giant relief irrespective 

of laches and to direct payment of hack pay up to 
time of raising of dispute — Industrial dispute — 
Laches — Delay on part ot workers or union to raise 
dispute — Relevancy in considering relief to he 
granted —Function of Labour Court. 

The High Couit in ceituran proceedings cannot 
take uotic^ of any fact which does net appear on the 
face of the order sought to he quashed. Where in an 
Award of the Labour Court under the Industrial 
Deputes Act there is no specific treatment of a ques- 
tion of laches on the part of the workers in raising a 
dispute, though the employers in their statement 
before the Labour Court specifically pleaded that the 
delay and laches on the part of the workers and the 
union in raising the dispute disentitled the workers 
to any relief it is not within the jurisdiction of the 
High Court in certiorari proceedings to dispose of 
that ground on facts outside the award itself and not 
specifically adverted to therein. It is the Labour 
Court that has to be directed to deal with that point 
upon the merits. Unreasonable and unjustifiable delay 
in raising dispute would no doubt he a relevant 
factor for the consideration of the Court and might 
even entitle the Court to decline relief altogether; but 
the mere circumstance that the workmen did net 
raise a dispute for a long time cannot be a sufficient 
ground for declining rdief. The true position is that 
while the time that subsequently elapses once the 
industrial dispute has been raised, would, of course, 


be quite irrelevant on the consideration of relief; the 
delay that might have occurred between the occasion 
for the dispute and the agitation or complaint by 
labour which leads to the reference would be a rele- 
vant circumstance in shaping the relief. Everything 
would depend on the period of delay, the facts 
which occasiored the delay and the degree of negli- 
gence with vvhich organised labour could be rightly 
Lxed. But that is entirely a matter for the Labour 
Court to decide, up>n the facts and in the light of 
the guiding principles governing the matter. When 
this ground was raised in the averments of the 
record; but the Labour Court did not deal with this 
ground, the High Couit has : eally no jurisdiction to 
proceed with it in a matter of certiorari and to hold 
tha. laches did not disentitle the concerned pa-ty to 
relief or to direct payment of back wages up to the 
time that the dispute was raised, as that is a matter 
primarily for the decision of the Labour Cmrt. 78 
Mad L W 252 : (1965; 2 Mad L J 298 : A I R 196’ 
Mad 454 (456, 457) (Pt B) (Prs 6, 8) (DB). 


w lutuii ixtuurc ui jurisdiction or 

High Court — It is corrective and not appellate and is 
confined to errors of law or ot jurisdiction on fare 
of record. 

The jurisdiction of High Court under Art. 226 of 
the Constitution is not appellate in character audit 
\Mh not. therefore, review evidence as in appeal and 
come to its own findings on the materials on record. 
Its jurisoiction under certiorari is corrective and is 
confined to find if the proceedii gs or order sent up 
belore it suffer from any error of law or of jurisdic- 
tion on i lie face of »he record. 

Once the High Court finds that the Labour Court 
has informed its mind of the correct tests and ha < 
properly applied them to the facts of the case its 
conclusion cannot be successfully assailed in a writ 
of certiorari. I L R (1965) I Mad 379 » (196=-fi6) *3 

k J R 122 t (1964) 2 Lab L J 413 : A I R 1965 Mad 
364 (363) (Pt B) ( Pr 15). 

-—Art. 226 — High Court’s jurisdiction under — 
Urder of subordinate civil Court susceptible to appeal 
or revision cannot be quashed in certiorari— Writ of 
prohibition cannot be issued to restrain it from 
exercising jurisdiction. 

Article 226 does not e’ethe the High Court with 
'“^diction to quash the orders of 8 a subordinate 
Court. An order of the Assistant City Civil Judge, 
susLep.ibJe of an appeal or revision cannct be quashed 
by a writ of certiorari and a writ of prohibition 
restraining oi forbearing it from proceeding to exer- 
cise jurisdiction in any matter before it cam ot be 
issued. 1 UL 

For the jurisdiction to.issue writ it does not matter 
whether it is the Supreme Court exercising its powers 
under Art. 32 or whether it is the State High Court 

exercising its powers under Art 226 is not the cloak 

of an appeal in disguise. The exercise ol jurisdiction 
is only an original jurisdiction quite distinct and 

The * r °m <:he exercise of appellate jurisdiction 
The Constitution has not In any way enlarged the 
scope and content and nature and operation ol 
the prerogative wilts The phraseology adopted in 
Arts. 220 and 22, of the Constitution would seem to 
indicate that judgments of subordinate Courts should 
not form the subject-matter of writs under Art 220 
presumably because the suitor or party aggrieved bv 
such judgments and orders has got remedies y 

of appeal and revision as efficacious as the remedy 
by way of writs. 1931 Mad \V N 80S • A u'u iv 
316 i I L R (1962) Mad 744 A I R a pu,, L ,! 
(409. 470) (Pt A) (Prs 20, 28, 30. 31) (DBf. 4 ° S 

Austria? TrA„n°.r" Naturf’ of - U ? wTrd'TT °‘ 
minimum living wage for’ wolman -QuSjSi^f 
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wages if within the purview of High Court’s jurisdic- 
tion. See Industrial Disputes Act (1947), S. 7(1), 
(1957) 2 Mad L J 135 : A I R 1957 Mad 683. 

Art. 226— Certiorari, writ of — Power of enquiry. 

It is not for the High Court in certiorari to embark 
on an enquiry and find whether particular charges 
have or have not been made out. 1951-1 ML J 2b5 j 

AIR 1951 Mad 775 (777) (Pt C) (Pr 8) (DB). 

~ — Art. 226 — Writ of certiorari — Jurisdiction of 
High Court to issue— Finding of fact — Writ in res- 
pect of — When can be issued. 

The tribunal is the final authority for deciding 
questions of fact and law arising under the Motor 
Vehicles Act. The conclusion reached by the Tribu- 
nal on the basis of the material before -*it is not 
open to review by the High Court. The Certiorari 
jurisdiction of the High Court is. a reasonably 
well defined jurisdiction. While exercising that 
jurisdiction the High Court does not act, as a 
Court of appeal. It merely exercises a supervisory 
jurisdiction. In exercise of its extraordinary jurisdic- 
tion the High Court cannot examine the correctness 
of question of fact and law decided by the inferior 
Courts or Tribunals. A Writ of rCertiorari can be 
issued for correcting errors of jurisdiction committed 
by inferior Courts or Tribunals, namely, where orders 
are passed by inferior Courts or Tribunals without 
jurisdiction, or in excess ot it or as a result of failure 
to exercise its jurisdiction. A writ can, similarly be 
issued where in exercise of jurisdiction conferred on 
it. the Court or Tribunal acts illegally or improperly 
as for instance, it decides a • question without giving 
an opportunity to be heard to the party affected bv 
the order, or where the procedure adopted in dealing 
with the dispute is opposed to principles of natural 
justice. An error of law which is apparent on the 
face of the record can be corrected by a Writ, but 
not an error of fact, however grave it may appear to 
be. In regard to a finding of fact recorded by the 
I ribunals a Writ of Certiorari can be issued if it is 
shown that in recording the said finding the Tribunal 
had erroneously refused to admit admissible and ma- 
terial evidence or had erroneously admitted inadmis- 
sible evidence which has influenced the impugned 
finding. Similarly, if a finding of fact is based on no 
■evidence that would be regained as an error of law 
which can 1)3 corrected by a Writ of Certiorari. An 
error of law which can bo corrected by a Writ of 
Certiorari must be one which is -apparent on the face 
of the re:ord. Aid 1964 S C 477, Applied. (1964) 2 
Mys L J 373 : (1965) 1 Law Rep 219 (DB). 

Art. 226 — Scope of inquiry — Powers of High 

Court. 

A petition under Art. 226 cannot be made to serve 
the purpose ot a regular appeal, nor can the High 
Court be called upon to sit as a Court of appeal to 
correct every error which a statutory authority might 
have committed while functioning within the limits 
of its jurisdiction. 37 Mys L J 228 : ILR (1959): Mys 
135 i (1959) 1 Lab LJ 531 i AIR 1959 Mys 235 (235, 
236) (Pt A) (Pr 2) (DB). 

® Art. 226 — Nature of jurisdiction under. 

Article 226 does not mean that any party who 
thinks that a wrong order has been passed under any 
of the statutes can come up to the High Court and 
ask that it should convert itself into Court of Appeal 
sitting in judgment over such orders. If tbe authority 
had jurisdiction to pass those orders and those orders 
fell within the ambit of such jurisdiction and powers 
the mere fact that the order is wrong in the opinion ot 
the Court would not justify the High Court to issue 
writs. But where jurisdiction is totally wanting or is 
.not exercised or is exercised without reference or con- 


trary to the statute under which such jurisdiction is 
given the High Court can and ought to interfere, 
bampu Gowda v. State of Mysore, ILR (1953) \fvs 

( 4 pr°42) 2 (FB)! L J 12: AIR 1933 MyS 156 

Art. 226-Powers of High Court — Function as 

appellate Court. 

The High Court when it exercises the functions 
under Art. 226 of the Constitution does not function 
as an appellate Court. But the powers granted by 
Art. 226 are intended to enable the High Court to 
issue the writs mentioned in that article when there 
is an error apparent on the face of the record, and 
any act, omission, error or excess committed by sub- 
ordinate tribunals, bodies or officers has resulted in 
manifest injustice. AIR 1952 SC ]<-2, Foil. 1950 

Nag L J 66 : A I R 1956 Nag 235 (237) (Pt A) (Pr 7) 

( DB). 

[Reversed on another point in AIR 1957 S C 232.] 

— Arts. 226 and 227 —Scope — Decision of Appellate 
Authority constituted under R. 73, Motor Vehicles 
Rules— High Court acting under Arts. 226 and 227 
cannot exercise appellate jurisdiction —( *jotor Vehi- 
cles Rules, R. 73). 

Both under Art. 226 as also Art. 227 the jurisdiction 
whatever its extent, has not to be confused with an 
appellate jurisdiction which is normally co-extensive 
with the jurisdiction of the inferior tribunal. What 
the High Court has to find out is that there has been 
an error of jurisdiction or au error of law apparent 
on the face of the record or the decision is otherwise 
manifestly UQjust. If there has been a substantial error . 
of lasv resulting in a miscarriage of justice, or the 
order is manifestly unjust, theD interference can ba 
made by the High Court, but not otherwise. AIR 1952 
S C 192 : AIR 1954 S C 4 10 : AIR 1955 S C 223, Rel. 
on. ILR (1955) Nag 977 : 1955 Nag L J 590 i A I R 
1955 Nag 199(201) (Prs S, 10, 11) (DB). 

Art 226 — Extent of High Court’s jurisdiction 

under Article. 

The High Court sitting under Art. 226 cannot func- 
tion as a Court of appeal and thus look into the 
correctness of the decisions of the Courts particularly 
created by the statute. Its jurisdiction extends only 
to seeing that the statute is beiag properly admi- 
nistered and that the Courts created by the statute 
did not exceed their powers. 1951 Nag L J 120 j ILR 
(1954) Nag 169 : AIR 1951 Nag 81 (82) (Pt B) (Pr 6) 
(DB). 

— Art. 226 — Order of Rent Controller and of Ap- 
pellate authoriv ignoring specifi: provisions of 
statute— Writ of certiorari — If cau issue — Proper 
form of order — C. P and Berar Letting of Houses 
and Rent Control Order, 1949, CL 13 (3). 

Where the order ol the Rent Controller and of the 
appellate authority, in rejecting an application made 
by the landlord, ignored the specific provisions of 
Ci. 13 (3) (vi) (a) ot the C P. and B 3 rar Letting of 
Houses and Rent Control Order 1949, the High Court 
can issue a writ of certiorari under Art. 22 of the 
Constitution quashing the order. 

When exercising its extraordinary powers under a 
writ of certiorari the proper order for the High Court 
io pass is to quash the order and to leave the authorities 
to pass the right order and not for that Court to 
substitute its own orders, because the High Court does 
not exercise the jurisdiction of an appellate Court 
which has always the authority of substituting Ps 
own operative orders for those of the lower Court. 

I’he function of the High Court in it; extraordinary 
jurisdiction under Art. 226 ot the Constitution must 
be confined to pointing cut (ha true legal position 
and either quashing the orders or letting those orders 
stand, as the cose may be. It is not for the High Louri 
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to exercise such powers as are ordinarily exercisable 
-in its appellate or revisional jurisdiction. The Court, 
while entertaining application for a writ of certiorari, 
does not act either unde; its appell ate or its revisional 
jurisdiction. 1931Nag L J 566 . ILR ( 1951) Nag 7G9 : 
AIR 1952 Na £ 4 (6) (Pt 11) (Pr 12) (DB). 

Art. 226.— Whether a particular act is wilful or 

not dep9uds upon facts of each case and onus is on 
person who asserts that that is not so. It is to be infer- 
red from circumstance; — Nothing on record to show 
that acts of omission and commission alleged against 
petitioner are mere acts of inadvertence — Matter 
requiring investigation of facts — High Cnurt in its 
writ jurisdiction cannot take upon itself function of 
appellate Court ar,d scrutinise materials and substitute 
its own discretion and judgment. Cass law discussed. 
ILR (1965) Cut 677 : 32 Cut L T 272. 

Art. 226 — Order in revision under S. 26 (1) 

Administration of Evacuee Property Act — Interfer- 
ence by High Court — (Administration of Evacuee 
Property Act ( 1950), S. 26 ( 1) ). 

Where the Addi'ional Custocian interferes under 
5.26(1), with the order of the Assistant Custodian 
even when there is no illegality or impropriety in the 
order, that would not justify interference by the High 
Court under Art. 226, because when exercising powers 
under that Article the High Court is not a Court of 
appeal. I L R (1955) Patiala 529 i AIR 1955 Pepsu 
142 (143, 144) (Pt D) (Pr 9). 

Art. 226— Powers of High Court — C. P. Code 

(1908). S. 115. 

The power of the High Court under Art. 226 under 
which writs are issued is different fro n the powers of 
revision given to it by S. 115 of the C. P. Code. 

The High Court when erercising jurisdiction to 
issue a writ of certiorari does not act either as the 
Court of appeal or that of revision and it has no 
power to correct either findings of fact or even errors 
of law except where (he error of law is patent on the 
,ace of the record. A I R 1951 Bom 303 ; AIR 1952 
Nag 4, Rel. on. 

Where the decision of the Appellate Authority on 
«.he question of limitation is not only erroneous J)ut 
there is a mistake apparent on the face of the record 
inasmuch as the Authority failed to take notice of the 
provisions of S. 4, Limitation Act, with the result that 
the appeal is dismissed as birred by limitation, it is 
l proper case in which relief by way of writ of certio- 
rari should be granted. ILR ( 1 H *5 2 » Patiala 24 2 : \IR 
1954 Pepsu 76 (77, 78) (Pt C) (Prs 5, 6). 

Arts. 226 and 22/ Writ jurisdiction, nature of 
—It is not appellate jurisdiction — Decision of sub- 
ordinate tribunals not reviewab'c to find out whether 
they are based ou substantial evidence as against 
absence of legal evidence — American and English 
law compared. 

Writ jurisdiction is not appellate jurisdiction and 
it is not possible fora High Court on writ side to 
appraise or evaluate (he evidence for itself. Under the 
substantial evidence” rule of American administra- 
-ive law, decisions can be revie wed todiscover whether 
or not they are based on substantial evidence. There 
is no counter part of this rule in English laws. In 
India unless it caa be established that the impugned 
decision is based on ro evidence or h as been given upon 
irrelevant considerations, the High Court would nor- 
mally toe bound by the conclusion on fait arrived at 
in the impugned order however, erroneous on merits 
Jt may he. 1965 Cur L J 501 : ILR (19(J5) 2 Punj 348. 

““~Arts. 220 and 227 — Notaries Rules (1956), R 13 
(12) —Infraction of — Quantum of punishment for — 
government alone is competent to decide — Coint 
cannot act as Court of Appeal for determining quan- 
[Vol. 4.] Fia.D. 56. 
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turn, in petition under Arts. 226. 227. See Notaries 
Act (1952). S. 15. AIR 1965 Punj 220. 

Art. 226 -Certiorari — Jurisdiction — Industrial 
Disputes — Award — Powers of High Court under 
Art. 226. 

High Court does not function as a Court of 
appeal over the awards made by the Industrial Tribu- 
nals. It can only examine the a wards to find out whe- 
ther the Tribunal has acted within its jurisdiction or 
if (here is any error patent on the face of the award 
In ether words, the jurisdiction of High Court is 

limited to what it can examine under Art. 220 ol the 

Constitution. Therefore, High Court cannot pronounce 
on the merits of the award. 

Held, on facts that there was no merit in the con- 
tention that there was no evidence on which the 
I ribunal could go against the report of the assessor 
appointe i to decide* as to undpr which category ths 
particular type of workers she uld he put. A I R I960 
S C 965, Dist. (1962-64) 24 F J R 30 (Punj). 

Arts. 226 227 — Powers of High Court — In the 
proceedings under Arts. 220 and 227 the High Court 
does not act as a Court of appeal and would not inter- 
fere where the subordinate tribunal had acted within 
its jurisdiction. (1961 (>2> 21 F ] R 29 : 196t Cur I I 
15 ; ILK (1962) 1 Punj 1 j 04 Punj L R 400 : (196^) 

I Lab L J 568 : AIR 1962 Punj 93 (94) (Pt A) (Pr S). 


Art. 226 — Pow ers of High Court under. 

The High Court cannot posHbly take the place of a 
(^mrt ot appeal nor can the powers under Art. 220 of 

the Constitution be regarded such as to give a right 
to an aggrieved party to approach a superior autho- 
rity and ask for review ot the decision appealed 
against on the merits. 64 Tunj L R 213 : I L R (1962) 
2 Punj 74 : 1962 Cur L J 49. 

Art. 226— Powers of High Court — Extent of. 

The writs referred to in Art. 220 are obviously in- 
tended to enable the High Court to issue them in 
grave cases where the subordinate tribunals or bodies 
° r officers act wholly without jurisdiction, or in excess 
of it, or in violation of the principles of natural 
justice or refuse to exercise a jurisdiction vested in 
them, or there is an error apparent on the face of the 
record, and such act, ommhsion, error, or excess has 

resulted in manifest injustice. However extensive the 
jurisdiction may be, it is not so wide or large as to 
enable the High Court to convert itself into a Court 
of appeal and examine for itself the correctness of the 
decisions impugned and r»e-ide what is the proper 
view to b * taken or die order to be made : A I R 

S C 192. Rel. on. 63 Punj L R 327 iAIR 1961 Punj 
275 (277) (Pt C) (Pr 9) (DB). 1 


Arts. 220 , 311— Power of High Court — Interfe. 

rence. 

The High Court in an applicat’on under Art. 2°6 is 
not sitttirg in appeal over the findings of the Inquiry 
Othcer in a departmental inquiry and as long as it is 
satisfied that he has acted within his jurisdiction and 
has given reasonable opportunity to tOe petitioner to 

defend himself, it cannot upset his findings j t is f or 

the Government to accept or reject his findings ATR 
I960 Punj 646 (632) (Pt K) (Pr 19) (DB). ° Ulf 

— -Art. 226-Powers of High Court - Setting right 
lech meal mistakes. & 

Und^r Art. 220, the High Court is not to act as a 
Court ol appeal or revisioa so as to set right technical 

mistakes or npe errors of lav One of the limitations 
Imposed by the Courts on themselves is that th*v will 
notfxe'dse juri jdieiiou unless substantial injustice 
has ensued or is likdv to ensue. 59 Puni I R i?5i , 

ILR (1957) Pi'ii j 1301 : A [ I! ,957 Pun 155 <158 
(Pt G) (Pr 10) (DB). 133(158) 
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"—Art. 226— Scope of High Court’s power — Court 
can only examine order and cannot lock into evidence 
to show that conclusion was arrived at by erroneous 
reasoning or by admission of inadmissible eviden :e. 
AIR 1955 N U C (Punj) 4999. 

— — Art. 226 — High Court is not Court of appeal. 

Under Art. 226, High Court is not a Court of appeal 
against the administrative Tribunal. AIR 1952 S C 
192 i 1952 SC J 261 1 (1952) 1MLJ 808 (S C), Rel. od. 
ILR (1955) Puni 459 : 57 Punj L R 63 : AIR 1955 
Punj 161 (164) (Pt F) (Pr 10) (DB). 

Art. 226 — Nature and scope of proceeding under 

— Procedure. 

The High Court exercising powers under Art. 226 
of the Constitution of India is not concerned with the 
weight of the evidence. The judicial review goes no 
further than to ascertain whether there is evidence to 
support the findings, and the question ol the weight 
of the evidence in determining issues of fact lies with 
the statutory authority. (1935) 298 U S 38, Ref. ILR 
(1955) Punj 639 : 56 Punj L R 449 i AIR 1955 Punj 5 
(11, 12) (Pt C) (Fr 29) (DB). 

[Reversed on other points in AIR 1962 S C 648]. 

Art. 226— Powers .of High Court — Nntuie of 

jurisdiction. 

High Court in an application for writ cannot sit as 
an appellate body scrutinizing every detail of the ques- 
tion in the light of the materials produced by the 
parties. 1961 Raj L W 326 i I L R (1961) 11 Raj 206. 

Art. 226— Nature ani scope of High Court’s 

power under— High Court does not sit in appeal over 
Board of Revenue— Finding of fact based upon consi- 
deration of evidence will not be interfered with. AIR 
1955 N U C (Raj) 3451. 

Art. 226 — Extent of jurisdiction under. 

In the extraordinary proceedings under Art. 226, 
the High Court cannot turn itself into an appel- 
late Court in respect of the proceedings before the 
lower Court. 1954 Rai L W 268 : ILR (1954) 4 Raj 
274 : AIR 1954 Raj 117 (121, 122) (Pt E) (Pr 12) 
(DB). 

Art. 226 — Exercise of powers under. 

Where the Revenue Board in revision having taken 
into consideration all the relevant provisions and de- 
cided the matter of reinstatement ol tenants under 
U. P. Act ( 10 of 1947) the High Court cannot exer- 
cise its powers under Art. 226 as a Court of appeal 
and decide whether the evidence was sufficient or not. 
1952 BLW 374 : AIR 1954 Raj 40 (41) (Pr 2) (DB). 

Art. 226— Jurisdiction under — Nature of. 

The jurisdiction of the High Court to issue a writ 
of certiorari is a limited jurisdiction. The Court is 
not a court of appeal Lor is it a Court of revision. 
It has no power to correct either findings of fact or 
even errors of law. Its sole function is to correct 
persons or tribunals exercising judicial or quasi-judi- 
cial functions when they do not possess or when in the 
exercise of their jurisdiction, they violate principles 
of natural justice. But when the court has been em- 
powered to determine certain questions and juris- 
diction has been conferred upon it to determine 
those questions, then the determination by the Court 
oi those questions, however erroneous in fact or law, 
cannot call into question the jurisdiction of the High 
Court under its high prerogative of issuing a writ 
of certiorari. There are two well-recognised ex- 
ceptions to the above limits. The superior Court 
will interfere (1) when an error of law is patent on 
the face of record, and (2) when the determination 
is arrived at mala fi^e in which case it will not be 
a determination at all. Fraud or mala fides will 
vitiate any decision however arrived at. AIR 1951 


Bom 303, Rel. on. 1952 Raj L W 154 : ILR (1851) 1 
Paj 815 i AIR 1952 Raj 162 (163, 164) (Pt A) (Pw * 
6) (DB). 

— -Ait. 220 — Suit for declaration of occupancy 
rights — Mistake in computation of period, if affect* 
jurisdiction of revenue court— High Court does not 
sit as a court of appeal while exercising jurisdiction 
under Art. 226 — It caDnot correct every mistake com- 
mitted by Courts or tribunals. See Bharatpur Land 
Revenue Code, S. 30 (2). 1951 Raj L W 409 : 1 L 1 
(1951) 1 Raj 323. 


—Art. 226 — Scope of petition for writ of certiorari 
— Finding of the Tribunal— Interference. 

The scope of a petition for a wiit of certiorari is 
limited and the High Court cannot be treated as a 
Court of appeal and called upon to determine whe- 
ther the findings of the Tribunal concerned have- 
been correctly arrived at. It is well established that 
a writ of certiorari is a corrective remedy used for 
re-examination of some action of an inferior Tribunal 
and is issued where thebody of persons constituting it’ 
has either usurped jurisdiction or authority beyond that 
possessed by it. A great difference exists between the 
findings of a Court of law and those of a domestic^ 
Tribunal. The decision of a domestic Tribunal can- 
not be attacked on the grounds on which the decision 
of a Court of justice can be. All that is required is 
that there must be due enquiry and the person pro- 
ceeded against must have had notice of the proceed- 
ings and an opportunity of being heard. 1950 R L 
W 351 i A I R 1951 Raj 51 (54, 55) (Pt A) (Prs 4, 5) 
(DB). 

Art. 226 — Jurisdiction of High Court — Nature of 

— Weighing of evidence before lower Court— (Sau- 
rashtra District Police (Amendment) Act (23 of 
1951), S. 47). 

The proceedings under S. 47 of the Saurashtra Act. 
(23 of 1951) are initiated by a very responsible officer 
and the petitioner must remain satisfied with his 
decision. All that the High Court is entitled to con- 
sider is whether the authority entrusted with the 
duty of making the order has followed the procedure' 
laid down by law and has applied its mind to the- 
materials produced before it. The High Court can- 
not*sitin appeal against its order and entertain the 
objection that the evidence produced before it was 
perjured evidence. 1955 Cr L J 267 : 6 Sau L R 507 : 
AIR 1955 Sau 16 (18) (Pt C) (Pr 6) (DB). 

Art. 226 - Certiorari — Nature of jurisdiction. 

In issuing writ of Certiorari, the High Court does 
not act as a Court of appeal. Its only object is tc 
prevent usurpation of jurisdiction by the inferior 
tribunal, and to ensure observance of the rules of 
natural justice. It exists only to quash the order or 
decision if there is an error apparent on the face of 
it or where absence or excess ol jurisc iction is shown. 
AIR 1958 S C S98, Rel. on. AIR 1959 Tripura 1C 
(17, 18) (Pt A) (Prs 7,9). 

69 (b). Nature of. 

See Note 79. 


69 (c). Under Art. 220. 

See also Note 68. 

~ — Art. 226— Scope of proceedings under Art. 220. 

\it. 226 confers on High Courts power to issue i ip- 
:>priate writs to any person orauthority within tnci 
ntorial jurisdiction, in terms absolute and unquaii- 
l. Election Tribunals functionirg within tne 
ritorial jurisdiction of the High Courts fall within 
: sweep of that power. If the High Courts ar 
cognise or admit any limitation on this pow-er, thai 
i s t be founded on some provision in the UonsDUt- 
n itself. Hari Vishnu v. Ahmad Isbaque, 19« 

ori w m AA Q . MQ55) 1 M L J (SC) 157 i 195* ^ U 
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i 1955 Andh W B (SC) 157 i 1955 All W R 
839 : 1955 S C JR 1104 : 1955 Nag L J 1 i 1955 S C 
A lOo : AIR 1955 S C 233 (238) (Ft A) (Pr 6). 

~ ' Art. 220 — Interference — Grounds — Hardship. 

If tho High Court has no jurisdiction it cannot 

(19^71 AH r 278° n ^ gr0atK * °* hardship. IL R 

- — Arts. 220 and 227 — Powers of High Court — 
Extent and scope of. 

Except for the territorial limitation placed upon it 
by the Constitution, there is no limit upon the right 
or the power of the High Court to issue -a writ under 
Art. 220 or Art. 227. Undoubtedly, the Courts for 
their own guidance have put limitations upon their 
very wide power, but those are self-imposed limita- 
tions, they are not legal or constitutional limitations. 

1 here are only two limitations placed upon the exer- 
cise of such powers by High Court : 

(i) The writs issued by the Court cannot run be- 
yond the territories subject to its Jurisdiction. 

(ii) The other is that the person or authority to 
whom the High Court is empowered to i»sue writs 
must be amenable to its jurisdiction either by resi- 
dence or location within those territories. 

Apart from those two limitations, it is for the High 
Court to decide whether in a particular case it will or 
it will not issue a writ. AIR J.954 8 C 207, Foil 
58 Ram L R 184 i (1950) 29 1 T R 850 : 1LR (1956) 
Bom 374 i AIR 1950 Rom 
(DR). 

[Reversed on another point 


530 (533) (Pt B)(PrS) 


^rt. 220 — lurisdiction 


in AIR 1963 S C 1356.] 
and scope of powers 


under— Orders ot Sea Customs author. ties. See C P 
Code (1908), S. 9. AIR 1955 Mad 187 (DB). 

Vrt. 32 — Discrimination in assessment of land 

revenue on similar lands — Classification— Power of 
High Court under Constitution. See Ibid, Art 14 
(1954) 2 M L J G3G : AIR 1954 Mad 1078 (DR). 

- Art. 220 Scope — Power is much wider than 
king’s Bench Division and old chartered 
High Courts — Administrative or executive orders 

can be dealt with - Rights other than fundamental 
can be enforced. 

The jurisdiction of the High Courts is much wider 
than that of the King’s Bench Division and even 
when none of the specified writs can issue, the High 
Court has power to make a direction or order appro- 
priate to the circumstances of the case. AIR 19=ii 
Nag 33; A I R 1950 Ram 363 (FB); A I R 1950 Pat 387 

/rn ; r n R 1951 ° rissa 863 aDci A 1 R ^51 Bom 25 
(f* B), Foil. 

Article 226, Constitution of India, aims at onforce 
ment of rights no matter whether the necessity for 

such enforcement arises out of an action of executive 

°r of the legisiafurc. Rights other than fundamental 
rights will also be enforced under Art. 226 if the 
necessity for doing so arises out of the action of the 
executive. A I R 1951 S C 41. Rel. on. 53 Bom L HI, 

Ar T h 9 V° WerS COaf ? rred , U P°° ‘he High Court by 
Art. 2_0 are very wide and matters which could not 
be reached even by the old Chartered High Courts 
can now be brought up before the High Court under 
this provsron So excessive a power has necessarily 
o he exercised with the utmost care and circumspect 
[ 0n ; J. he P ow er itself is discretionary and a few 
limitations on the exercise of tho power have already 
been mdreated in cases decided so far. In doing so 
the High Court has accepted some of the principles 
of general applicability laid down by the King's 
Bench Division, the Court of Appeal and House of 
Lords. lOoi Nag L J (Notes) 182 (DR). 
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t , , Art. 220 Power and jurisdiction under — 
Relative position of Art. 226- Effect-High Court 
has jurisdiction to issue writs. 

Per Hidayatullah J : — When power is uncondi- 

honal y granted by the people lo certain legislative 

and other booies, in a solemn constitution, the power 

is to be used eo instanti, unless otherwise provided 

for the purpose for which it is granted. Every errant 

of power carries with it a jurisdiction to exercise that 
power. at 

The fact that Art. 226 is sandwiched between 
Arts. 22o and 22/ has not much relevance. The collo- 
cation of articles in the Constitution is not decisive 
though it has some relevance in the matter of amend-’ 
ment thereof. In any event the position of Art 
has not the same quality as the placing of Art. .v7 n 
the Chapter on fundamental rights. 

rbv!-n Id ’ that n he High Court is iu vested with a juris- 
diction as wel as a power to issue write, directions 

^orders as laid down iu Art. 226 in appropr^e 

Per Mangalmurti aud Mudholkar JJ : — Artiof« 19=; 
wh.ch is subject to the other provisions of the Con ’ 

Hioh'rn nU ( estrict the l u ‘isdiction of the 

High Court but merely preserves its existing jurisdic- 
tion and Arts. 227 and 228 confer seme add ionai 
jurisdiction on it. Article 226 which finds place ?n 
between Art. __j, on the one hand and Arts. 227 and 
--.3 on the other hand, cannot reasonably be recard 

ed as having nothing to do with jurisdiction It 
clearly states that the territorial limits of !he exercise 
of the powers conferred by it on the High Court are 
those within which the High Court exercises [ns 
dmtion. The power to do a thing necessarily implies 
jurisdiction to do it, otherwise the conferral ^of fuch 
power is pointless. There is nothing in Art 2’6 
winch warrants the limitation of the jurisdiction of 
the ri.gh Court to act only on the appellate or revi 
smnal side Furthermore, if the power to issue a* 
writ, direction, etc., can be exercised only on the 
appellate or the revisional side, it seems difficult to 
appreciate how at all it could be so exercised because 
no law confers upon subordinate Courts the newer tn 
issue writs, orders, etc. powcr t0 

Held that the Nagpur High Court has original 

\ r R w-°n n p ? ® D i ertai ? a Petition under Art. * V 
Wi-r? }, 9t>d Pat 38;; A I R J951 All 1 ; f B > - A I R 

19o0 Bom .363 (FR) and AIR 1951 Mad 70 Re 

on Majority view in A I R 195Q M,dh R ftn 

St (05 ' 7?> 7 « A ^ ^ 

—-Art 220— Exercise of statutory powers — tr n 
Code (1908), S. 9). rp ers (L. T. 

The exercise of tho statutory power is on-n 
challenge broadly on three grounds : (T) non-observ? 
ance of mandatory stdtutory procedure, (2) non-exist- 
ence of the basic facts with reference to which the 
power is vested, and (3) an abuse of the discretion 
for collateral purpose or an arbitrary exercise thereof 

C™ U i n « dS n and f are a ways open to examination by 
Courts. But so far as the second ground is concerned 
if the demsion of the collateial facts with reference 
o which the power is vested in the authority con 
cernei «s vested in that authority itself by the statute" 
the court will be precluded from cauvassing the 

correctness of that decision tvcpni fn r th t 

satisfying itself that “ere has ten a fair'a'd .‘kR* ° 

.ho statute by it, very terms ^.hVt Sp- 

ence of the basic facts which give the power H i 

to the subjective sati faction of the aulhority concern 1 

he said°au hor Rv iU r‘ HciaI | de ‘“miaation thereof by 

me said authority. In such a case, unless there is 
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material on which the factum or the bona fides of 
that subjective satisf iction can be challenged, the 
Court is not in a position to canvass the existence of 
the basic facts which give rise to the statutory power. 
Case-law Rel. on. ILR (1952) Cut 529 i A I R 1953 
Orissa 121 (12/, 125) (Pt A) (Pr 10) (DB).- 

Art. 226— Powers of High Court. 

It is not open to the High Court to try to justify an 
order made by a Tribunal on the ground that it could 
have been made under some other provision of law 
when the Tribunal concerned had not dtci led the 
case od the basis of that provision of law. Though 
the label given to a decision is not final and it is 
open to the High Court to look at the substance of 
the order and to determine under which Drovision 
of law it is made where tile Deputy Custodian 
General has not purported to hold that the transac- 
tion is not to he confirmed for any other reason as 
given in sub-s. (4) (c) of S. 40 of the Ad ministra’ion 
of Evacuee Property Act (1950) the High Court iu 
proceedings under Art. 226 of the Constitution can- 
not uphold the order under sub-el. (a) on the ground 
that it could have beea made under sub-cl. (c). 63 
Punj L R 57 . TLR (1961) 1 Punj 20 : A I fl 1961 Punj 
472 (475) (Pt D) (Pr 16). 

—Art. 226 — Scope. 

Such writs as are referred to in Art. 220 are obvi - 
ously intended to enable the High Court to issue 
them in grave cases where the subordinate tribunals 
or bodies or officers act wholly without jurisdiction, 
or in excess of it, or in violation of the principles of 
natural justice, or refuse to exercise a jurisdiction 
vested in them, or there is an error apparent on the 
face of the record, and such act, omission, error or 
excess has resulted in manifest injustice. ILR (1952) 
Trav-Co 923 : 1952 Ker L T 652 i AIR 1953 Trav-Co 
102 (103, 104) (Pt B) (Pr 2) (DB). 


Art. 226— Civil Courts— Powers of— Civil Court* 

cannot issue directions regulating proceedings of 
administrative authorities apart from recording 
finding on rights of parties. 

In dealing with writ applications, the High Court 
exercises a sort of supervisory jurisdiction over the 
administrative proceedings. The High Court’s juris- 
diction is recognised even where the jurisdiction of 
the Civil Courts is barred. The position of a Civil 
Court is fundamentally different. The Civil Court 
does not sit in appeal over the judgments of the 
administrative authorities. It is mainly and primarily 
concerned with the determination of the legal rights 
and a civil Court cannot issue directions regulating 
proceedings of ^he administrative authorities apart 
from recording findings on the rights of the parties. 
AIR 1954 Raj 207 ; AIR 1950 Raj 28, Dist. I960 R*J 
L W 385 i ILR (1960) 10 Raj 952- 

Art. 220— Nature and scope of High Court's 

power— Writ of certiorari. 

Where the High Court issues a writ of certiorari, 
it acts in the exercise of a supervisory and not appel- 
late jurisdiction so that broadly speaking it is not 
for the Court issuing the writ to review findings of 
fact reached by the inferior Court or tribunal. 1959 
Raj L W 571 i ILR (1959) 9 Raj 625. 

70. Laches. 

( ' ' See Note 35. 

I 

71. Legal right. 

See also Notes 8 and 237. 

(a) Right to vote. 

See Note 44. 

71. Legal right. 

See also Notes 8 and 237. 


69 (d). Yisitorial and supervisory. 

Art. 226 — Remedy by way of certiorari open for 

quashing conviction — Petition under Art. 227 is not 
maintainable — Supervsiory jurisdiction of High 
Court will not be invoked. AIR 1903 All 585 (587) 
(Pt B) (Pr 7) (DB). 

Art. 229 — Nature of writ jurisdiction — Is super- 
visory and not appellate — Question of fact —No inter- 
ference. AIR 1961 Manipur 28 (30) (Pt A) (Pr 7). 

Art 223 — Abuse of process of law — Power of 

High Court to intervene. See Houses and Ren’s — 
C. P. and Berar L*:tt ng of Houses and Rent Control 
Order (1949), Cl. 24. A I R 1954 Nag 107 (D3). 

Arts. 226 and 227 — Civil P. C. (1908), S. 9 — 

Ouster of Civil Court’s jurisdiction — Suit for refund 
of stamp duty and penalty paid under Stamp Act — 
Maintainability- Jurisdiction whether ouster because 
of Arts. 226 and 227 of Constitution - Burden of 
proof — (Stamp Act (1899), Ss. 40, 45, 50 and 57) — 
(Evidence Act (1872). Ss. 101 to 104). Sea Civil P. C. 
(1908), S. 9. AIR 1959 Orissa 144. 

Art. 226 — Criminal P. C (1893), S. 90 (1) (iii) — 

Warrant for general search before investigation under 
Code —Magistrate should reasonably be satisfied that 
search is likely to be a link in chain normally leading 
to inquiry under Code — Writ petition — High Court 
has to see whether as a fact there were sufficient 
grounds for isue of search warrant and whether 
Magistrate has applied his mind judicially and 
whether he had relevant and adequate material for 
the purpose and that the warrants were net arbitrarily 
asked for and issued — High Court will not sit in 
judgment over his opinion. See Criminal P. C. (1898), 
S. 90 (1) (iii). AIR 1953 Orissa 153. 


• — Art. 226 — Jurisdiction under — Not confined 
to invasion of only fundamental rights — But existence 
of right alleged to be invaded must be established 
— Government resuming grant resumable under its 
terms — Grantee not entitled to a writ to protect hij 
mere right of possession against the grantor. 


Under Art. 226 of the Constitution, the jurisdiction 
of the High Court is undoubtedly very wide. Appro- 
priate writs can be issued by the High Caurt under 
the said article even for purposes other than the 
enforcement of the fundamental rights and in that 
sense, a party who invokes the special jurisdiction 
of the High Court under Art. 226 is not confined to 
cases of illegal invasion of his fundamental rights 
alone. Though the jurisdiction of the High Court 
under Art. 220 is wide in that sense, the concluding 
words of the Article clearly indicate that before a 
writ or an appropriate order can be issued iu favour 
of a party, it must be estalisbhed that the party 
has a right and the said right is illegally invaded 
or threatened. The existence of a right is thus the 
foundation of a petition under Art. 220. Thus, 
ordinarily, where property has been granted by the 
State on conditions which make the grant resumable, 
alter resumption it is the grantee who moves the 
Court for appropriate relief, and that proceeds ontne 
basis that the grantor Slate which has reserved 
itself the right to resume may after exercising it 
right, seek to recover possession of the P r °P er *£ 
without filing a suit. Where, therefore, in such a case 
the grantee moves the High Court under Art. — 
a writ against the State and the High Court come 
the conclusion that Ihe question of title ^cann 
tried in the writ proceedings, it follows that no rig 
can be postulated in favour of the grantee f ^ 
basis of which a writ can be issued in their tavour 

under Art. 220. 
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Further, in such a ca<e the High Court is not justi- 
fied in issuing a writ to protect the right of possession 
of the grantee, becaus 3 mere possesion of the pro- 
perty for however long a period it may be, will not 
clothe the possessor with any legal right if it is 
shown that the possession is un er a grant from the 
State which is returnable Such long possession may 
give him a legal right to protect his possession against 
third paities, hut as between the Mate aud the grantee, 
possession of the grantee under a resumable grant 
cannot be said to confer any right on tile grartee 
which would justify a claim for a writ under Art. 220 
where the grant has been resumed. AIR 1957 Orissa 
80, Reversed; AIR 1952 S C 12, Rel. on. State of 
Orissa v Ram Chandra Dev, (1964) 1 S C W R 186: 
1904 S C D 278: 30 Cut L T 213: ( 1964) 2 S C A 356; 
AIR 1961 S C 685 (688, 689) (Pt B) (Prs 8, 11, 12, 13). 

• Ait. 226 —Article 3L0 (3) (c) is not mandatory — 
Irregularity in consultation witii Public Service Com- 
mission does not entitle him to relief under the 
special powers oE a High Court under Art. 220 or 
of the Supreme Court under Art. 32. See Ibid, 
Art 320 (3) (c). ( 1958 Mad L J (Cr) 85 : (195S) S C J 
150 : A I R 1957 S C Sl2. 
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1956 All L J 807 (1) i AIR 1957 All 205 (205, 206) 
(Pr 3) (DB). 

Arts. 220 and 227 — Crant of mining lease — 
Administrati ;c rules, framed by Government! g ivern- 
ing the grant contained in Madras Mining Manual — 
Infringement of rules does not afford any" legal basis 
for seeking redress — AIR I960 S C 600,(1962)1 
Andh W h 263, AIR 1955 Mad 305 (FR), Distinguish- 
ed; AIR 1953 Mad 583, AIR 1952 S C 10, Rel. on. 
(1961) 2 Andh \V R 155. 

-Art. 226 Relief refused — (Municipalities — 
Assam Municipal Act (1 of 1923), S 291) 

Where the petitioner seeks under Art. 220 removal 
of the ban imposed by the order of the Deputy Com- 
missioner passed under S. 291, Assam Municipal Act, 
suspending the operation of the resolution of the 
Muni;ip,l Board approving of the settlement of the 
Market with the petitioner, the High Court will not 

be justified in issuing a writ in view of the fact that 
the petition r’s right to such relief is not beyond dis- 
pute, even if not non-existent. Case-law Rtf. ILR 

( 1953) 5 Assam 263 : AIR 1953 Assam 145 (148 149) 
(Pt DJ (Pr 22; (DB). ’ 1 


Art. 226 — Existence o[ right is basis of applica- 
tion— Petition by allottee against order in favour of 
owner under R. 6. U. P. (Temporary) Control of Pent 
and Eviction Rules (1949)— By allottee's petition 
cause of action i ciues to owner of house and his 
petition can also be maint lined - Owner need nof 
wait till the result of allottee’* petition. 1964 All W R 
(II C) 732. 


• Art. 226 — Writ under when can be issued — 

There must be infringement of legal right— Law 
cannot take note of mental injury — Orders of recom- 
mendatory nature cannot constitute infringement of 

legal right. 

Relief by way of writ is a discretionary one. Under 
the second pirl of Art 220,a writ is usually issued only 
if the applicant has a legal right, and that legal right 
is found by the Court to have been infringtd. With 
certain exceptions, as in the case of habeas corpus or 
quo warranto, a Court exercisirg wiic jurisdiction 
would bo disinclined to grant relief unless the peti- 
tioner is able to make out that he is an aggrieved 
party, i e., his own rights are affected. This principle 
would be particularly applicable in a case, where the 
question of the validity of a piece of legislation is 
raised. The only injury that law can recognise is 

legal injury. AIR 1952 S C 12 and AIR 1951 S C 41. 
Rel. on. 


Held, on facts that the orders in question wei 
merely of a recommendat :-ry nature and had ob\ iousl 
no binding effect on the institution. The latter was £ 
peifect liberty to ignore or disregard them. Th 
orders did not affect the legal right of the institute 
to dismiss the Principal. The orders did not als 
constitute any threat to the legal right of the institc 
Ron. Merely because the coders were hurtful to til 
feelings of the institution no relief could be grants 
under Art. 220. Sri Ourga Gita Vidyalaya v. Mate o 
U P 1902 All L J 329 : 1962 All YV R (II C) 243 
ILR (1962) 1 All 737 .AIR 1962 All 187 (190 191 
(Pt C) (Prs 10, 11, 13) (FB). 


Art. 226 Practice Mutation — Order of Board 
ot Revenue entering name of certain person in 
reco d of rights— Petition under Art. 220. 

!t has been the consistent practice of Allahabad 
High Corn t not to interfere with orders made by the 
Board of Revenue in cases in which the only question 
at issue is whether the name of the petitioner should 
be entered in the record of rights. .Such an entry 
does not ordinarily confer upon the person in whose 
favour it is made any title to the property in question. 


Art. 226 ( ivil servant officiating in higher post 
— Reversion to substantive post by way of penalty for 
certain period — No right to be promoted to higher 
post after expiry of period — Mandamus to direct 
promotion cannot Issue. See Ibid, Art. 311. AIR 1960 
Madh Pra 216 (DB). 

\rt. 226 Rules under Bar Councils Act by Mad- 

ras Bar Rule 23 Refusal of Bar Council to give per- 
mission under P . 28 — Advocate has no grievance — 
lie cari practice — I here is no sanction behind Bar 
Council Rules — i hev embody only sound advice — 
Non-compliance with them does not aflect status or 
legal right of Advocate. See Par Councils \ct < 19^6 • 
S. 10. AIR 1954 Mad 400 (DB). 


Art. 226— ‘Any other purpose ’— Interpretation. 
The words "any other purpose” in Art. 220 of the 

Constitution hive been interpreted to mean "a legal 

right . Pherefoie, before the High Court can issue 
directions, orders or writs, it must be satisfied that a 
tunc amenta! right of the petitio ler has been in- 
fringed. I L R (1953) Nag 1 10 : 1.953 Nag L J 33 , 
AIR 1952 Nag 353 (353) (Pt A) (Pr 2 ) (DB) 

.Overruled on another point in AIR 1900 S C 150 ] 

T , 0r< ^ s any ( Iher purpose mean "legal 

right —Before issuing writ, order or direction, High 
Court niust be satisfied that a fundamental right or 
any other legal right has been infiingtd. ILR 1953 

(Pt g A) 1 (Pr 2)^DB)° 8 L J 33 ' AI,? 1952 Nag 353 (353) 

Art. 226— “For any other purpose” — Right of 

private person to question legality of appointment 
ot Advocate General. 

The power under Art. 220 is given not only, for 
the enforcement of the fundamental rights conferred 
by 1 art III of the Constitution but also for any other 
purpose. The enforcement of legal right and the per- 
formance of legal duty cannot be exhaustive of the 
purposes for which the Court may issue any order 
direction or writ under Art. 220. The words “for any 

other purpo.se must receive their plain and natural 

meaning, namely, for any other object which the 
Court considers appropriate and calls for the exercise 
of the powers conferred upon it. Though the power of 
the Court under Art. 220 is ordinarily exercisVblc for 
enforcement of right or performance of duty, it car 

not rect sarily be limited to only such cases. Such a 
limitation cannot be reconciled with the power to 
issue a wnt in the nature of quo warranto which 

power has been expressly confened on the Court. In 

proceedings for a writ of quo warranto the applicant 
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does not seek to enforce any right of his as such, nor 
does he complain of any non-performance of duty 
towards him. \\ hat is in question is the right of the 
non-applicant to hold the office and an order that is 
passed is an order ousting him from that office. There 
is no reason to refuse a citizen under a democratic 
republican Constitution to move tor a writ of quo 
warranto f >r testing the validity of a high appoint- 
ment under the Constitution. The office ot the 
Advocate. General is of a public nature. From every 
point of view, it is a matter of grave public concern 
that the legalit\ of the appointment to a high office 
under the Constitution is not left in doubt. Alb 1950 
Pat 3S7 (FB), Dissent. (1910)1 KB 595, Bel. on. 
ILR(1952) Nag 409 : A I R 1952 Nag 330 (334, 335) 
(Pt G) (Prs 14. 18, 19,21) (DB). 

“ Art. 226— Petitioner must show that he has legal 
right— This cannot be decided in proceedings under 

Art. 226 — [Constitution o* India. Arts. 311 (2) aod 
320]. 

Seriously disputed questions of fact cannot be satis- 
factorily determined in the summary proceedings 
where the only evidence relied upon consist of plead- 
ings of the parlies, their affidavits and certain docu- 
ments produced by them. Use of the words “shall 
have power” in Art. 220 emphasises the fact that the 
issue of writs, directions and orders in question is 
entirely a matter for the discretion of the Court. And 
one of the grounds against the exercise of this dis- 
crelion may be that the right claimed by the peti- 
tioner is not capable of being established in summary 
proceedings under the said article. 

d lie petitioner failed affirmatively to establish that 
he was substantively appointed in Class 1, Grade 1 and 
had tnerefore, failed to prove his indefeasible right, 
as put forward in the petition, to demand notice of 
reasonable time under Art. 311 (2) and the corres- 

P onding duty of the respondent State to consult the 
ublic Service Commission under Art. 320 of the 
Constition of India, before his alleged reduction to 
Class I, Grade 2 service. I L R (1954) Patiala 105 : 
AIR 1954 Pepsu 98 (102, 103) (Pt R) (Prs 9, 10). 

• “ — Art. 226 (1) — Infringement of legal right. 

The High Court will not take action under Art. 220 
unless it is completely satisfied that the petitioner has 
a legal right which has been infringed or is about to 
be infringed or some illegal wrong has been inflicted 
upon him or is about to be inflicted upon him. Har- 
iam Singh v. State of Punjab, 55 Punj L J 257 : ILR 
(1953) Punj 055 : A I R 1953 Punj 176 (176) (Pr 4) 
(FB). 

Art. 226 — Appointment of temporary Khateeb for 

Idgah by Wakf Board — Fundamenal or legal right 
of the members of the congregation of Muslims 
entitled to offer prayers at Idgati not infringed - High 
Court wiil not issue writ under Art. 220. See Ibid, 
Art. 26. ILR (1964) 14 Raj 497. 

71 (a). Right to vote. 

See Note 44. 

72. Legislature, writ against. 

See Note 5. 

73. Letters Talent Appeal. 

See Note 10. 

74 Limitation. 

See Note 35. 

75. Mandamus. 

See under Part D (Notes 224 to 275). 


76. Military authorities. 

See Note 5. 

77. Municipal election. 

See Note 44. 

78. Natural justice. 

Se3 also Notes 5, 23 and 45. 

(a) Right to be heard. 

(i) Disciplinary proceedings against sta- 
dents. 

See also Note 5 (g). 

(ii) Disciplinary proceedings against ser« 

vants. 

(iii) Labour disputes. 

(iv) Hearing and decision by different 

bodies. 

(v) Defence. 

(vi) No infringement. 

(vii) Miscellaneous. 

(b) Right to cross-examine. 

(c) Enquiry by person having interest. 

See also Note 129. 

(d) Right to know charge. 

(e) Bias. 

See Note 129. 

(f) Notice. 

(g) Evidence and procedure, rules of. 


78. Natural justice. 

See also Notes 5, 23 and 45. 

• Art. 22Q — Natural justice — Contravention o! 

principles— Cancellation of licence on ground that it 
was obtained by fraud — Reasonable opportunity to 
be heard— There is no invariable standard of reason* 
ableness, except that Court’s conscieace must be 
satisfied that the person had fail chance to convince 
the authority that the grounds for the action are 
non-existent or that they do not justify the proposed 
action — Decision of this question would depend on 
facts — Held that the opportunity given to licensee 
was reasonable one. See Imports Control Order 
(1955), Cl. 10. AIR 1960 S C 415. 


• Arts. 32 and 226— Natural justice. 

The rules of natural justice vary with varying con- 
stitutions of statutory bodies, and the rules pres- 
scribsd by the legislature under which they have to 
act, and the question whether in a particular case 
they have been contravened must be judged not by 
any pre-conceived notion of what they may be but in 
the light of the provisions of the relevant Act. 
AIR 1957 S C 232 and AIR 1958 S C 398, 
Foil.; Gullapalli Nageswara Rao v. Andhra 
Pradesh Road Transport Corpn., ( 1959) 2 Mad LJ 
(SC) 156 i (1959) 2 Aodh W R (S C) 156 i 1959 
SCJ 967:1958 Andh L T 1014 : (1959) 1 SCB 
(Sup) 319 i AIR 1959 S C 30S (326) :(Pt G) (Pr 29). 


• — Arts. 226 and 227-Natural justice— Violation 

of— Test. 


Die rules of natural justice vary with the varying 
istitutions of statutory bodies and the rules pre- 
ibed by the Act under which they function. 

?stion whether or Dot any rules of natural J u . S i(T u* 
i been contravened should be decided in 1 1 g 
the statutory rules and provisions, " here no 
o is brought to the notice ot the Court ther 
>und for interference either under Art. 22 
iply because the tribun .1 had reviewed the matte 
a light which is not acceptable to the Co . 
rron A™ Nath Bora v. Commissioner of Hills 
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•ilon and Appeals. Assam, 1958 S C A 572 : 30 Mvs 
Ii J 389 : 1958 S C J 798 i 1958 SCR 1240 : AIR 
1958 S C 398 (409)XPt D) (Pr 17). 

Artf. 226 and 208 (1) — U. P. Legislative As- 
sembly — Rules of procedure and conduct of Busi- 
aess, R. 74 Cannot be challenged on ground of 
violation’ of principles of natural justice. 

Rules of natural justice only apply when the statute 
or statutory rules are silent as to the procedure but 
no statutory provision or statutory rule can ba Struck 
down where it makes a provision excluding the ap- 
plication of rules of natural justice. Rule 74 has been 
framed in pursuance of the power conferred by 
Art. 208(1). It cannot be challenged on the ground 
of violation of the principles of natural justice. 
1905 (2) Cri L j 170.ILR (1905)2 All 281:1905 
* J W R (HC) 2S0 i 1905 All Cr R 213 i AfR 1905 
All 349 (355. 3o0) (Pt F) (Pr 17^ (DB). 

" 1 Art. 223— Grounds of interference — Inquiry — 
Inquiry held with all fundamentals — High Court 
will not intervene— See Municipalities — U. P. Muni- 
cipalities Act (II of 1910), S. 69- A (1). AIR 1960 All 
473. 

Art. 220 -Natural justice — Principles — When 

ctD be invoked under Indian Law. 

The principles of natural justice are those rules 
which have been laid down bv the Courts as being 
Che minimum protection of the rights of the indivi- 
dual against the arbitrary procedure that may be 
adopted by a judicial or quasi- judicial authority 
while making an order affecting those rights. 

(1) That every person whose civil rights are 
affected must have a reasonable notice of the case ho 
nas to meet. (2) 1 hat ho must have reasonable 
opportunity of being heard in his defence. (3) That 
the hearing must be by an impartial tribunal. (4) That 
the authority mus> act in goad faith, and not arbi- 
Crarily but reasonably. Under the Indian Law. the 
principles of natural justice can be invoked generally 
In three classes of cases: (a) When it is alleged that a 
certain person or class of persons have been unreason- 
ably discriminated against, and that the law violates 
^he provisions of Art. 14; or that the restrictions 
imposed upon the freedoms guaranteed und?r Art. 19 
are unreasonable, (b) When a rule or regulation or 
order made in the exercise of a statutory power is 

°? * 10 8 rou nd that it is unreasonable and 
<c) When the procedure adopted by a judicial or 
quasi-judicial authority not being one prescribed by 
law is challenged on the ground that it is unfair and 
unjust. 1950 All W R(HC) 043 » 1950 All L I 878 : 
AIR 1957 All 297 (301) (Pt B) (Prs 8, 9, 10) (DB) 

— Art. 220-Nflti ,r a 1 justice - U. P. Consolidation 
of Holdings Act -Procedural provisions of the Act — 
Violation of principles of natural justice —(Tenancy 

Laws — JU. P. Consolidation of Holdings Act 1953 
<1 of 1954) ). 
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1930 All L J 878i AIR 1957 All 297 (30 L, 302) (Pt D) 
(Pis 12, 18) (DB). 

Art. 220— Natural justice — Applicability. 

There are no rules of natural justice in abstract. 
Tne principles of natural justice have to be deter- 
mined with ref ererici to statutory provisions or rules 
and not und*r any preconceived notions. ILR '190]) 
2 Andh Pra 540. 


The U. P. Consolidation of Holdings Act (1954). is 
not invalid on the ground that its procedural provi- 

SIO , ns a 8^ nst Principles of natural justice. The 
order of the Consolidation Olficer upon receipt of 
the report of the Assistant Consolidation Officer 
directing him to proceed with the correction of maps 

R^ 0rdS i et rr'’ \ S me L e ? ? P relimi nary proceeding 
and does not affect anybody’s rights. The parties are 

fully heard later. No principles of natural justice 

require an enquiry to be held in ^11 cases at a preli- 

,™'?, ary sta 3 e ; f ga,a ' the . re is n ° Principle of natural 
justice violated when the order of a particular 
(udicial or quasi-, udicial authority is made final and 
no appeal is provided therefrom The bar to the 
oivil Court s jurisdiction in S. 49 of the Act cannot 
be said to bo unreasonable. 1950 All W R (IIC) 043 » 


—Art. 220 — Principles of natural justice — No 
exhaustive rules can be laid down. 

Each case will depend upon the nature of the 
tribunal which is constituted to decide the matter and 
the circumstances in which they are to act. Rut un- 
doubtedly if a serious allegation is made and that is 
the decisive factor, the party concerned should be 
given an opportunity to meet the allegation and 
fail tiro to do so is a violation of th^ pnncipl^s of 
natural justice. .AIR 1905 Assam 100 ( 108) (Pt B) 
(Pr 10) (DB). 7 1 


Art. 220— Natural justice. 


Principles of _ Applicability to proceedings under 
S - n °f Income Ux Act (1922). See Incom&tai 
Act (1922), S. .V3-B. AIR 1966 Cal 73. 

Art. 226-Natural justice— Principles of — When 


violated and when not. A I R 1904 Cal iS4 (189 
190) (Pt B) (Pr 26) (DB). 1 ’ 

“Art. 226 Income-tax Officer making assessment 
under — Nature of his function - Non-observance of 
principles of natural justice -Effect. See Income-tax 
Act (1922), S. 18 (7). AIR 1955 N U C (Cal) 5917. 

r ; — Art. 226 — Order of suspending Small Towns 
Committee without giving opportunity to show 
cause - S. 49, Punjab Small Towns Act does not say 
that before a Committee is suspended, an enquiry 
should be held and an opportunity be given to com- 
mittee to clear its position, a I R 1955 Him Pra 11 
( 12) (Pis 5, 7). 

Art. 226— Natural justice. 

Revenue minister refusing permission for alienation 
— Order is not in quasi- judicial capacity - No cer- 
tiorari can issue — Principles of natural' justice not 
applicable. See J. 5c K. Alienation of Land (Tem- 
porary Restriction) Act (21 of 1959), S. 3 (2). AIR 
1961 J & K 47 (DB). 

Art. 226 — Principles of natural justice — What 
amounts to its violation. 

Piinciples of natural justice require that there 
should be a fair determination of a question by quasi- 
I udicial authorities. Arbitrariness swill certainly not 
ensure fairness. The judicial process does not end 
)y making known to a person the proposal against 
nim and giving him a chance to explain. It extends 
turther to a judicial consideration of his representa- 
tions and the materials and a fair determination of 
the question involved. If the quasi-judicial autho- 
rity disregards the materials available to it or refuses 

to apply its mind to the question and if he reaches a 
conclusion which has no relation to the facts before 

him, to allow those decisions to stand would be 
violative of the principles .'of natural justice. Thus 
arbitrary decisions can also, result in violation of 
the prinapJes of natural justice which is a funda- 
mental concept of I ndian jurisprudence. In certain 
cases, where an authority refuses to apply its mind 
to the question and makes a decision as it likes it 

W.; iSf&rA i r - * ■ « ™ 

jective cannot beTha'il'eaged a svi o I a live o f nVpl « 
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of natural justice. See Ranking Companies Act ’1949), 
S. 35-8 (1) ( b). AIR 1966 Ker 6. 


(1950), Arts. 226 & 32, Note 78 

natural justice :do not apply. A I R 1959 Mid 1 (7> 
(Pt B) (Pr 21) (DB). ' 


' , Ar * s 226and 3 1 1(2) — procedure of quasi-judicial 
body — Principles of natural justice — Require- 
ments of. 

Th* requirements of natural justice to be observed 

in a departmental enquiry held against a Government 
servant are that the person proceeded against should 
know the nature oi the accusation made, that he is 
given an opportunity to state his case and that the 
tribunal should act in good faith. (195*) 2 All E R 
579 and (I960) 1 W L R 228, Rel. on. ILR (1961) 1 
Ker 153 : 1961 Ker L J 315 i (1961) 2 Lab L J 50 : 

( l pr°6) (DB) L T 486 : 1962 KCr 43 i45> 46) (Pt Cj 

® Art. 226 — Natural justice — Principles of — 
Rr. 13 (2) (vii) and 14 in Part IT under Madras 
Elemei tary Education Act (3 of 1920) — Appellate 
authorities under R. 13 (2) (vii) and Director of 
Public Instruction under R. 14, are domestic tri- 
bunals - Canons of natural justice not complied with 
inasmuch as no opportunity was given to ;the school 
management against which orders were passed, to be 
heard — Orders are liable to judicial review. See 
Madras Elementary Education Act (8 of 1920), S. 50. 
AIR 1961 Ker 303 (FB). 


Art. 226 Natural justice — Requirements — 
Retusal of Government to deal with blacklisted con- 
tractors -- There is no fundamental right or rule of 
law to insist upon Government to do business with 
particular individuals — No remedy under Art. 220 
is available to blacklisted contractors, when Govern- 
ment refuses to do business with them — Considera- 
tions of natural justice cannot be imported into the 
consideration of purely statutory orders — Applica- 
bility of Arts. 14 and 220 and of principles of 

33‘3 U (DI9 StlCe * Se ° IbiJ> Art * i3 * A 1 R 1958 Ker 


(' Ar ?' c 2 . 6 " Natural J' ustice - S. 10- A, Madra 
General Sales Tax \ct— Is not void as being contrar 

to principles of natural justice. See Sales Tax - 

Madras General Salas Tax Act (9 of 1939), S. 15 (b 

1958 Cn L J 3S1 i AIR 1958 Ker 55 (DB). 

Aits. 226 and 227 — Pules of natural justice 

J A I _ . I a I r " 


-- - — ~ ui ujuudi justice ai 

attracted only when the function is quasi-judici; 

aiid not administrative. 1965 Jab L J 1G1 : 196 

M P L J 108. 


Art. 226-Natural justice— What is. 

The rules of natural justice vary with varying con- 
stitutions of statutory oodies and the rules prescribed 
by the Legislature under which they have to func- 
tion. The question whether in a particular case 
they have been contravened must be judged not. by 
any preconceived Lotion but in the light of the pro- 
visions of the relevant Act. A I R 1957 S C 232 and 
A I R 1958 S C 398 and A \ R 1959 S C 308, Rel. on. 
ILR (1963) Madh Pra 1021 : 1962 M PL J 1049 • 
1962 Jab L J 829 r 1^62 M P C 441 : AIR 1963 Madh 
Pra 41 (46) (Pt C) (Pr 10) (DB). 

Art. 226— Central Excise Rules, R. 151— Proceed- 

are of quasi- judicial nature 
involving an objection to follow rules of natural 
justice, which require that the party should have 
opportunity to adducing all relevant evidence, that 

the evidence of the opponent should be taken in his 
presence, that he should have an opportunity of cross- 
examining the witnesses of the party and that no 
material should be relied upon against him without 
giving him opportunity to explain the same. See 

L E * cise Ru,es ’ R ‘ 151 ‘ A 1 R !9G2 Madh Pra 

112 (DB), 

— Arts. 226, 311(2) — Change in seniority rules of 
public ollicer — Not a judicial function — Rules of 


Art. 226 — Natural justice — Principles of — By 
natural justice is meant that which is founded on 
equality, on honesty and right; and its principles are 
(1) a person must not be condemned unheard (2) a 
person must not be a Judge in his o wn cause anc5 
(3) decision must be made in good faith. (1956)2 Lib 
L J 347 (Mad), t 

Art. 226 — Principle of natural justice and good 
conscience cannot override express provisions of law. 
See Panchayats — U. P. Panchayat Raj Election Rules- 
R. 00. AIR 1965 Manipur 37. 

Art. 226 — Principles of natural justice. 

The question whether and in what manner the 
rules of natural justice have to be observed in £. 
particular case must itself be judged in the light of 
the constitution of the statutory body which is tc 
function in accordance with the rules laid down by 
the statute. AIR 1957 S C 232, Rel. on. 39 Mys L J 

352 : I L R (1961) Mys 349 : A I R 1962 Mys 31 (35/ 
(Pt E) (Pr 16) (DB;. 

Art. 226 — Natural justice — Non-observance of 
rules of natural justice— If vitiates decision. 

The essence of natural justice is rendering justice. 
By n means it is a mere dogma or ritual to be adhered 
to and observed irrespective of the consequences. It - 
cannot, unless it has Deen laid down as a statutory 
requirement or otherwise made binding, be urged as 
a ground by itself to invalidate a decision irrespec- 
tive ot its merits. If the Court is satisfied that the 
impugned decision is essentially just, then the same 
cannot be set at nought on the excuse that no respect 
to principles of natural justice had been shown in 
arriving at the decision. 1915 A C 120, Rel. on. 38 
Mys L f 1048 : I L R (i960) Mys 1100 i (1961) 1 Lab 
LJ R 1961 M > s 49 (52, 5 3) ( Rt B) (Prs 12, 

Art. 226— What is natural justice. 

The following may he mentioned as some of the 
essential requirements cf natural justice: (1) the tri- 
bunal should be impartial and have no personal in- 
terest in the controversy; (2) it should give a full and 
fair opportunity to every party of being heard; (3) it' 
should act in good faith; and (4) it should not dc 
an> thing contrary to the essence of justice. Finally 
the very important rule of natural justice is that 
justice should not only be done but should be seen tc 
be done. 1956 Nag L J 66: UR 1950 Nag 235 (237, 
238) (Pt C) (Prs 9, 10, 12) (DB). 

[Reversed on another point in AIR 1957 S C 232.] 

Art. 226 — Natural justice — Order under R. 24 oi* 

Orissa Cram Panchayat Rules (1949) — Order is judi- 
cial and must comply with principles of natural 
justice. See Panchayats — Orissa Gram Panchayat Rules 
(1949), R. 24. AIR 1966 Orissa 12 (DB). 

Art. 226 — Natural Justice — Violation of— Bihai 

Panchayat Raj Act, 1948, S. 16(1) and (2) prior to 
amendment by Act 21 of 1959 — Imposition of fine br 
executive committee on person without trial is invalid. 

See Panchayats— Bihar Panchayat Raj Act (7 of 1948), 

S. 10 (1). AIR 1964 Pat 90 (DB). 

Art. 226— Writ against University — Principles ot 

natural justice— Estoppel — (University of Bihar Act 
(1951), Ss. 10 (5) and (12), 20 (2). 22 (1) and 5 8) - 
(Evidence Act (1872), S. 115)— Admission on matter 
of law). 

The petitioners, students, who had joined L Sc. class 
in 1952 were not allowed to appear by the University 
on the ground that the University had not granted to 
their college an affiliation in Intermediate Science 
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with effect from 1952 so as to enable the Intermediate 
science students of this college to sit at the examina- 
tion to be held in February, 1954. 

Held, on facts of the case, that the power of affilia- 
tion vested only in the Senate. Under no regulation or 
rule could the Vice-Chancellor exercise that power. 
Ihe correspondence or the conversation which the 
Principal had with the Vice-Chancellor was there- 
tore of no consequence and the understanding given 

* !f\. V ^ ce ‘ Chance!,or would be no step-in-aid of 
tne affiliation and would not entitle the petitioners to 
sit at the examination in 1954. 

A representation or admission on matters of law 
cannot constitute any basis for estoppel. When the 

^ e . sj y s K * s on ^> die Senate which can grant 
axnliation, recommendation by Inspectors and cor- 
respondence and personal talks with the Vice Chan- 
ceUor and even the careless issue of Admit cards 
v/tiich is only a ministerial act cannot be taken into 

“f 1 ™ 1 ', 011 for the purpose of granting a writ under 
Art. 22a it may be a very high degree of administra- 
nv3 inefficiency if the University authorities issue the 
Admit Cards to the students of this college, though 
tnere had been no affiliation but the mere issue of tne 
cards could nut be a ground for contending that the 

principles of natural justice had been violated. \ f It 
1 Jj 4 S C 217, Pel on ; (1954) 1 k B 171; (1952) 2 0 1) 

r'lVr TV,,: ^ (19u9 > 93 C H A I H 19.32 

Cal o.l4; A fit f:ao_ Cal 056 Disting. 1954 B L J ft 309i 

AIK 1954 Pat 48 G (-133. 4S9) (Prs 4. 5. G> (Db) 

•M U 22G “ Grain Panchayots — Principles of 
natural justice must he observed in Cram Pauchavat 
activities. 

The rule of natural justice, also described by some 
as rational or universal justice* and which is only 
tairplay in action conceiving justice as the supreme 
human good and a self-sufficient end, also extends to 
the activities of the Cram Panchayat affecting the 
property and interest of citizens. 67 f un L It J34i 
Allt 19G5 Punj 232 (235) (Pt t') (Pr 10). 

Arts. 22G and 227 — Natural justice — Use of 
unfair means at examination - inquiry proceedings 
Proceedings are of quasi, judicial nature — Regula- 
Uons of University not prescribing any procedure- 
principles of natural justice should be followed. 

The followir g principles mav be laid down with 
regard to proceedings taken against a candidate 
charged with having used unfair means at an exa- 
mination: (1) The order made by an educational 
authority while dealing with a charge of unfair 
means against a candidate is not an administrative 
order but a quasi- judicial orcer. (2) The educdional 
authority ha*, to follow such procedure while deter- 
mining the correctness of those allegations as is pro- 
scribed by the icgulations or b>e-!aws. (3) J n case the 
regulations or bye-laws prescribe no procedure, it 
would bo for the authority to devise the procedure 
as it considers necessary to satisfy itself with regard 
to the correctness of the charge (4) Ihe procedure 
so adopted should be fair and not violative of the 
princi jles of nitural justice. It need not, however Do 
the same as governs trials in ordinary Courts of law 
(5) I he candidate concerned must be informed of thJ 
oharge and an adequate opportunily should be given 
to him to defend himself. v 0) In case such an oppor- 
tunity has been given to the candidate, and there is 
some material before the prescribed authority about 
the use of unfair means and the prescribed authority 
accepts that material and is not actuated by any hostile 
animus, the Court would not interfere with the deci 
sion of the aforesaid authority even if the Court 
disagrees with the conclusion of the authority. 

Held, on facts, that there was nothing violative of 
the Principles of natural justice in the procedure 
adopted, fi urther, as there was material before the 
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Members of the Standing Committee on the basis of 
which they could have come to a conclusion about 
the use of unfair means by the petitioner, the High 
Court could not sit as a Court of appeal on that deci- 
sion and licud that even though the members of the 
Standing Committee were satis tied about the use of 
^ ? ,r ™ eans the y should not have been so satisfied. 

?P,c7 D «w2U 674 1 A 1 R 1961 Pun i 327 (331, 332) 

U rs qo) (Ub), 


• Art. 22 G Buies of natural justice, are relevant 
only when action k judicial o r quad-judicial. Joginder 

T 1 ?ofi V r b t ta o e < °,^ Un,ah ’ 65 Pun » L K 2G7 : 1963 Cur 

K S 287, l ,pV«S m7m. a • AIR 1963 p “‘ »» 

• “^ rt . 226 — Quasi- judicial authority— Principles 

of natura justice to be observed by — Requirements 

ot natural justice vary according to intendment of 
particular provisions. 

P er Te k Chand, J.- Courts in India have be-n 
acting as vigilant sentinels on Ihe qui vive to see thac 
the p r, nci p les of natural justice, are not violated by 
the te °,h t l uasl * Judicial authority. In the case of 

the latter, the requirements of natural justice vary 
according to the provisions and intendment of th^ 
particular provisions. One of the broad principle" 

° is that a quasi-judicial ffirity 

cannot make any decision against a party without 
g ving him an effective opportunity of meeting the 
allegations made against him. ( his requires that a 

rrr J h °“. C1V, l r l sht is a!Iicte<1 must have „ 
reasonable notice of the case he is to meet and, fur- 

her, to have a reasonable opportnmtv of being heard 
m his defence. Of course, opportunity ot being 
heard does not necessarily mean an oral hearing in 
person or by a lawyer, There, however, are excep- 
tional cases where a public interest may be of such 
au .mperat.ve nature either by reason of a sudden 
and unforeseen emergency coming into exi-tenco or 
bemuse of some other pressing exigency of the State 
which may weigh against such an opportunity being 
granted. A f R 190g S C 1110 and A I ra u 
222, Hel. on. Bhikhan Bobla v .Pun ab State 65 
Pun L R 368 : ILR (1963) l Punj e60 , igflo' U’ r Ui 
16 J : AIR 1963 Punj 255 (273) (Pt F) (Pr 53) (FB). J 

—Art. 226 - Natural justice — Seat of member 
ordered to be vacated under S. 14 (e)-Puniab Munir? 
pal Act, 1911— Action under S. 14 <e) is of 'adminUtra-’ 

Z,Tn7 nU ( l f S - of , ,latural justice should be fol- 
Rule °f fair pla>. See Municipalities— Puniab 

L R 685 ' ° f 1911)> S ‘ 14 ^ (’62) 64 Punj 

— D^uty f 'to^c7j^udicia, 1 ly! 1S,,ee ~ < ^ UaSI '" ) ' U ^ ICI " a * or ^ ers 

In the exercise of quasi judicial function the doc 
trine of natura justice must he observed and com! 

plied with oy the tribunal, if no proceduie is a M 

down in the statute. The do.-t-ine of natural fustics 

'? SU !j ? nCe 0 ?‘y means that the interested oartie" 
should have a fair and reasonable chance of pitting 

U', r |? S n before the authoiity or in other words they 
hould have a fair and reasonable hi aring This 

ceechngs Stf hu ? '% 

kkks eYi: s “ c '-" p - "■ & 

^pjes'of^^tural 3 justice 1 — 'c^der^can'^be 11 set asT 

under Art o,., u . , , , . , 1 set asiut- 

v; 4 - / if"! ,,7 "* ee ^fotor \ ehicles Act (1939' 
h. 4, (1) (c). AIR 1901 R a j i 30< c llJJJ 
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-j — Art. 223 — Principle? of natural Justice when 
should not be introduced— [Arms Act (1878), S. 18(a)]. 

\\ here, an authority exercising administrative 
powers under a statute [e. g., under S. 18 (a), Arms 
Act] acts within the four corners of the statute, and 
does not exceed or abuse its powers, it is unnecessary 
to introduce into the statute the principles of natural 
Justice. Thus, if in a particular type of statute it is 
thought unnecessary to provide for notice of hearing 
in an a Iministrative matter, the Courts should not 
introduce that in the law on the basis of principles of 
natural justice. AIR 1953 Raj 149, Ref. AIR 1953 Nag 
125, Criticised. 19S4 Cri L J 1672: ILR (1954) 4 Raj 
1 - 0 i AIR 1954 Raj 2 04 (2GS) (Pt C) (Pr 10) (DB). 

" 226 Natural Justice — Principles. See 

Saurashtra Restoration of Dispossessed Land Ordi- 
nance (No. 10 of 1948), S. 7. (’55) 8 Sau L R 373. 

Art. 226 — Good faith — Test of — Parallel pro- 
ceedings under S. 47 , Tiavancore Income-tax Act and 
Taxation on Income (Investigation Commission) Act, 
1124, if repugnant to good faith and natural justice. 
See Travancore Income Tax Act (1921), S. 47. AIR 
1957 Trav.Co 303 (DB). 

78 (a). Right to be heard. 

(i) Disciplinary proceedings against students. 

See also Note 5 (g). 

(ii) Disciplinary proceedings against servants. 

(iii) Labour disputes. 

(iv) Hearing and decision by different bodies. 

(v) Defence. 

(vi) No infringement. 

(vii) Miscellaneous. 

78 (a). Right to he heard. 

® Art. 226-Principles of natural j'ustice-Autho- 

rities which are expected to apply these principles 
in dealing with matters entrusted to them. 

Authorities or bodies which are given jurisdiction 
by statutory provisions to deal with the rights of 
citizens, miv be required by the relevant statute to 
act judicially in dealing with matters entrusted to 
them. An obligation to act judicially may also in 
some cases, be inferred from the scheme of the 
relevant statute and its material provisions. In such 
a case, the authority or body must act in accordance 
with the principles of natural justice before exercis- 
ing its jurisdiction and its powers; the obligation to 
follow the principles of natural justice need not be 
expressly imposed. Power to determine questions 
affecting the rights of citizens, would impose the 
limitation that the power should be exercised in 
conformity with the principles of natural justice. 
Whether or not such an authority or body is a tribul 
nal, depends upon the nature of the power conferred 
on it, the nature of the rights of citizens, the decision 
of which falls within the jurisdiction o* the said 
authority or body and other relevant circumstances 
1904 A C 40 and AIR 19^5 S C 1595, Rel. on. Lala 
Shri Bhagwan v. Ram Chand, (1965) 2SC A -844 • 
1965 All L J 353 : 1965 All \V R (IIC) 304 : (1965) 2 
SCWB 318* AIR 1965 SC 1767 (1770) (Pt A) (Pr 5). 

• Art. 226— Certiorari — Natural justice — Op- 

portunity to parties to be heard. 

Certiorari wil 1 be issued when the Court or Tri- 
bunal acts illegally in the exercise of its undoubted 
.furisdiction, as when it decides without giving an 
opportunity to the parties to be heard, or violates the 
principles of natural justice i AIR 1955 S C 233, Foil, 
Saugram Singh v. Election Tribunal. Kotah, 1955 
Mad W N 844 i ( 1955) 2 Mad LJ(SC) 13 : 1955 
Andh W R (SC) 267 : 1955 S C A 545 : (1955) 2 
S C R 1 » J 955 S C J 431 : A I R 1955 S C 425 (428) 
<Pt B) (Pr 10). 


— Art. 226 — Nafurd justice — Opportunity and 
right to he heard before being condemned — Whaf 
amounts to. AIR 1960 All 579 (583) (Pt B) (Pr 15). 

r7,V t ~5 )rder t under U - P - Municipalities Aot, 

2Zi-Declaration of street as public street— Nature 
ot proceedings — Objections to declaration— Duty 
of administrator — Issue of writ — Nature of prol 
ceedings under S. 221, although not /udhUL 
it fundamental rights are to be affected, and where 
evidence has to be recorded and provisions of Civil 
F. C. and Evidence Act have to be followed, the 
person whose fundamental right has to be affecled 
must be given a right to substantiate his objections 
—He should be given opportunity to be heard be- 
tore passing orders. See Municipalities— U. P. Munici- 
palities Act (2 of 1910), S. 221. AIR 1958 All 209. 

■“■Art. 225— Natural justice — Audi alteram partem 
1 rinciple applies to quasi. judicial determinations 
■)ut not to purely administrative orders which do not 

«n« at ^ an ? / Iegal right in petitioner. A I R 1900 S C 
606, Disting. A I R 1965 Andh Pra 425 (432) (Pt D) 


Art. 226 Natural justice — Essential require- 
ments -Reasonable opportunity— What is -Charges 
should be levelled with sufficient paticularity and 
preciseness. 

The essential requirements of natural justice are: 
firstly, that the person accused should know the 
natUl je of the accusation made; secondly that he 

i glven aQ opportunity to state his case; and 
thirdly, th it the tribunal should act in good faith. 
A rea ;onable opportunity means an adequate opportu- 
nity and it presupposes that the person against whom 
a charge is levelled should be told with sufficient 
particularity and preciseness what the charge is and 
what the allegations are. 

Action was taken by the authorities against mal- 
practices committed by certain students during the 
examination. None of them was informed in what 
subject and in what manner he had copied or allowed 
some one else to copy from him. Further, they 
were asked to answer vague and in lefinite charges : 

'i Held, that the procedure adopted by the author!, 
ties did not satisfy the requirements of natural j’ustioe- 
1943 AC 027 and (1958)1 W L R 702, Relied on. 
1901 Andh L T 890 : AIR 1962 Andh Pra 187 (191, 
192) (Pt B) (Prs 17, 18). 

“Art. 226 — Natural justice — Reasonable oppor3 
tunity to show cause — Meaning of. See Ibid, Art. 
311 (2). AIR 1960 Assam 141 (DB). 

Art. 226— Natural justice — Audi alteram partem. 

See Berar Land Revenue Code (1928), S. 140. (’59) 01 
Bom L R 1638. 

Art. 226 — Natural justice — Requirements — 

Hearing party. 

It is the ordinary rule of natural justice that before 
a Court or a tribunal or an authority exercising judi- 
cial functions passes an order which prejudicially 
affects a party, the Court, tribunal or the authority 
must hear the party in his defence and give him an 
opportunity to show cause against the order that it 
proposes to pass. 59 Bom L R 1 : ILR (1957) Bom 
157 « (1957) 32 ITR 341 i AIR 1958 Bom 459 (460) 

(Pt D) (Pr 6) (DB). 

Art. 226 — Opportunity to be heard — What 

amounts to. See Municipalities — City of Nagpur 

Corporation Act (2 of 1950), S. 49. (’58) 60 Bom 
L R 760. 

Krt. 226 — Railway Establishment Code (1951), 

App XIII, Part B. R. 1— Withdrawal of recognition— 
Opportunity to show cause— Means reasonable opport- 
unity — Colourable compliance with R 1 — Vitiate* 
order of withdrawal. 



CONSTITUTION OF INDIA (1950), Arts. 226 & 32. Note 78 (a) 


Rule 1 ofthe Code simply requ J res ‘opportunity’ and 
does not mention that such opportunity must be rea- 
sonable*. But the concept of adequacy or reasonable- 
ness not only follows from the Dictionary meaning 
of the word ‘due but is inherent in the requirement 
of 'opportunity* being given, for the object of R. 1 is 
to afford the association sought to be affected by the 
withdrawal of recognition an opportunity to meet 
the charge or cause upon which the recognition is 
sought to ba withdrawn. If the opportunity is given 
• n sn :h circumstances that the urion gets no proper 
time or no chance of referring to the requisite mate- 
rials, for meeting the charges it, would be only a 
colourable* compliance with the Rule. The very 
word ‘opportunity' requires a reison.ihle opportunity 
to be afforded. AfR 1054 S C 170, Rcl. on Further, 
what opportunity would be proper or adequate in a 
iziven case would depend upon its circumstances. 
Having regard to the circumstances of this case it 
must be held that the impugned order has been made 
without giving proper opportunity to showciuse as 
required l>v R. J f ynd hence ♦ho impugned order has 
[ >een vitiated by want of jurisdiction. It also con- 
travene*; the principles of natural justice in so far as 
they an implicit in the Rule itself. The i mpugned 
order of withdrawal of recogi ition was therefore 
oltra vires and void in toto. AIR 1965 Cal 389 (395, 
397 , 398) (Id GhPrs 29, 42). 


; Art 2 26 — Nahiral justice— Opportu nitv of being 
• io.ipI I ncludes disclosure of information received 
by Commissioner on inquin , See Income tax Act 
<1922), S. 33. AfR 1964 CM 367. 

—-Art. 226 — Natural justice — Audi Alteram 
i artem. See Calcutta Police Act (I860), S. 39. AIR 
1962 Cal 556 (DR). 

7 Art. 226 — Certiorari — Natural justice — Fair 
hearing Clements -Quasi- jud icial orders - Orders 
under Sea Customs Act — Denial of opportunity to 
inspect documents held up in evidence agaiust peti. 

V°?r?To^° tair heariu S “ Sea Customs Act (1878), 

A fair hearing has two elements. The first is that 
an oppoitunity to be heard must be given; the second 
is that this opportunity must be reasonable. B )th 
lose matters are justiciable. Whether a person has 
iad a lair hearing can he gone into by the Court; and 
the Court s conscience must be satisfied that an Ad- 
ministrative Tribunal charged with the duty of de- 
ciding a dispute has conformed to fundamental 
principles of natural justice. 

Held, that even if no injustice had resulted, the 
proceedings did not exclude the possibility of denial 

of opportunity of fair hearing to the petitioner and 
the order of adjudication must, therefore, be held to 
Y U n . t! 3 at « round AIR 1059 Cal 533. Reversed. 

SSStmaU 0 ' Al " “** 0,1 m tim m « 

~Art. 226 Nadir a 1 justice — Certiorari, writ of 
Administrative Tribunal — Natural justice — Fair 

! e rn r, 'l^ 5 i include right of personal hearing. 
AIR 1962 Cal 411 (41 4) (Pt A) (Pr 14) (DR). * 

*Tbe A ho-,^ 6 T PP,,rtUnl , ty t0 b ° siven fo a PPf"ant 
a , a , renanc y L aws — v\ est Bengal Non- 

19-6C | lf 3 '- renanCy ACt (2 ° ° f 1949) * S - 72 (1) - AIR 


Art. 226 — Principles of natural justice — Re- 
quirements of, whether met in a ease — Question de- 
pends upon factors involved in case. 

There are certain basic principles relating to the 

requirements of natural justice which must be follow- 
ed m all cases by those who hold any judicial in- 
quiry unless of course the statute in express terms or 
oy necessary implication absolves them from the obli 
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gation to do so. Very broadly expressed, the first 
principle is that the party to the controversy roust 
know with reasonable certainty the nature of the 
case against him. Secondly, he should be given a fair 
and proper opportunity to meet the case against him 
and to stale his own case. Lastly, the tribunal must 
conduct the inquiry and reach its conclusion in good 
faith. 

The question whether the requirements of natural 

justice have been met by the procedure adopted in a 
particular case must depend to a great extent on the 

fa~ts and circumstances of the case in point. The 
requirements of natural justice are r ot such as cm be 
reduced to any formula which can have universal 
application to every kind of inquiry. The procedure 

also need not be analogous to judicial procedure or 

procedure of Courts of justice but would depend 
upon the subject-matter, etc. (1949) [ All E R 109 and 
( 1 91 5) A C 120 and AIR 1918 P C 67 and (1958; ° All 

E R 579 and AIR 1958 S C 098, Re], on. ( 1963) 4 

Cui L R 326: AIR 1963 Guj 50 (59, 60) (Pt C) (I>r 10) 

( D B) . 

^ r t. 226 —Natural justice — Audi abeam partem 
— Administrative orders — Order under S. 39 Set 
Customs Act. 

The application of the principle founded on the 
maxim audi alteram partem does rot reach executive 
or administrative orders. Ls applica ion covers 
® rder 5, which are judicial or quasi judicial. AIR 
19o8 5 C 578 and (1915) A C 120, Rel. on. 

The action taken by the Customs authorities under 
8 39 is an administrative or executive action and, 
therefore, in doing so, they cannot be regarded a s 
acting in any quasi judicial manner. Before making 
the order the Customs authorities are not bound to 
hear jhe assessee. (1960) 1 Guj L R 267 : AIR 1901 
Guj ol (56, 57) (Pt D) (Prs 12, 13) (DB). 

—Art. 226 — Natural justice— Audi alteram partem 
b< L° p( L aiKl applicability, indicated. AIR 19G2 Him 

32®^ ^’^j* G(i * G7 ' 6S) (Pt B) (Prs 19 * 21, 22. 31, 

—Art. 226— Natural justice — Audi alteram partem 
Act of executive bodies — Order against person 
passed without notice to him and without hear- 
ing him in the matter - Error held fundamental 
r ” h 5? executiv « is g‘ ven power to decide something 

in its discretion, the Court- would still keep it in the 

leading strings of fair procedure — Rule applies to 
every tribunal or body of persons invested with 
authority to adjudicate on matters involving civil 

,e “' 

—Art. 226 — Grant of lease for certain term sub. 
jeet to earlier termination on certain contingency- 
Lessee whether must be heard before order termi- 
nating lease - Lessee heard hy revising authority 
—Illegality commuted by tribunal of first instance 
whether cured — Public orders — Construction — 
Quashing ot — (Administrative law). 

The Government by order sanctioned the grant 
ot a kuthakjpattom lease to the petitioner. The 
lahsiMar issued a notice to the petitioner to give 
possession ofthe site to the Village Officer, Berumba- 
voor within o months from the date of notice. 

Held, u) that in addi'ion to the essentials expressed 

m the lease, that the lessee must he heard before final 
order was passed, must also be implied; (ii) that it fail 
cd to give the three months notice under chuVe 9 of 

in thp 1 - f t iat i PUb ,C 0rdcrs * cannot be construed 
in the light of explanations subsequently given by the 

\ t ^ l order; LMR 1952 SC 16 , Followed)- 

(lv) that the fact that petitioner was later heard bv 
C.oveinment as revising authority', could not in acy 
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way mend the matter; (v) that this was a case where 
it fairly appealed that some prejudice might likely 
to have resulted from disregard of established rules. 
In such circumstances the High Court would readily 
set aside the administrative determination of the 
lease. 1959 Ker L R 142: 1959 Ker L J 305 : AIR 
I960 Ker S3 (89, 90) (Prs 5, 5a, G). 

r~ Ar -* 226 — Scheme of road-transport service — 
Objections to be heard by 'Public YA or ks Secretary 
Order overruling objections and approving scheme 
passed by Minister for transport — Such procedure 
aeieats object of personal hearing and is clearly un- 
sustainable — Resultant scheme should be quashed 
under Art. 226. See Motor Vehicles Act (1939), 
S. 68 D. ILR (1959) Ker 1058. 

“ Art. 226 — Natural justice — Meaning — Expres- 
sion embodies principle of audi alteram partem— it 
contemplates a reasonable and fair oppoit mity to 
person cencerLcd to prove his innocence — Ques- 
tion of procedure becomes unimportant if these basic 
requirementt are fulfilled. 

Natural justice, would broadly mean firstly, the 
principle of audi alteram partem, meaning that no 
person should be condemned behind his back. So far 
as disciplinary action of any sort, whether under the 
service rules or under the University or the School 
Education Board Acts, is concerned, a charge of 
adopting unfair means in the examinations, would be 
more or less of a quasi. criminal nature involving the 
reputation and career of the student. Before a 
person is condemned, he must be given an oppor- 
tunity to be heard to explain the materials and 
circumstances, appearing against him. It will de. 
pend on the facts of the case, as to, what is 
a sulficient or a reasonable opportunity. It would, 
however, mean an oppori unity to prove his inno- 
cence. Where statutes and ordinances have been 
framed bv University their requirements must be 

met, in addition to the requirements of the principle 

of natural justice. For this purpose the person con- 
cerned is not entitled to invoke any statutory provi- 
sion of the Civil or the Criminal Procedure Code or 
the Indian Evidence Act. But what might be per- 
missible would be broadly speaking a fair oppor- 
tunity to be heard and to prove one’s own innocence. 
If these two essential requirements are satisfied the 
question of procedure is not very material, because 
the procedure as applicable to the Courts of law can, 
in no event, be insisted upon by the person concern- 
ed. The enquiry need not be elaborate like the one in 
a law Couit. 1 he enquiry may as well be summary. 
But the basic principles ought not to be ignored 
namely, that the authority taking disciplinary action 
has some material oefore it, which can be the founda- 
tion for arriving at a conclusion of the guilt of the 
person concerned and anv reasonable man would 
arrive at such conclusion. The principle further re- 
quire* that the person concerned, should not only 
be gjven a hearing but also that it must not be given 
to one side in the absence of the other. The oppor- 
tunity to be heard ought to be given before action is 
taken against person concerned. W hat is required is 
only a lair opportunity to the pt rson concerned to 
state his case and to prove his innocence. If after 
such opportunity the person concerned does not 
avail of it and i( the conclusion is against him, it 
cannot be said that the principles of natural justice 
are violated. AIR 1950 S C 222 and AIR 1962 SC HJ0 
& 1958 (2) All E R £79 and AIR 1660 SC 992 and 
(1920) 3 K B 334 and (1935) 1 K B 349 and 1915 A C 
120 and 1940 Ch D 70 and (1944) 1 All E R 179 and 
AIR 1902 S C 046, Rel. on. 

In the case o! a University unless the statutes and 
the ordinances framed under the University Act so 
require, the principle of natural jnstice would not 


imply a rght to be heard in person or representation 
through a counsel or a right to cross examine every 
witness examined in support of the charge. AIR 1903. 
S C 375 and 1911 A C 1/9 and AIR 1957 S C 232 and 
AIR 1957 S C 882 and AIR 1959 SC 1111 and AIR 
1954 Bom 351, Pel. on. 1965 Jab L J 912 : 1966 M P 
L J 16 : MR 1966 Madh Pra 136 (141, 142, 143> 
(PI A) v Pr s 19 to 23) (DB). 


Art. 228— Natural justice— Opportunity c£ being 
heard not giytn — Duty of Courts — Legal maxims — 
Audi alteram partem. 

It is a fundamental principle which is firmly rcoted 
in English jurisprudence that no one shall be con- 
demned or punished or deprived of property in any 
judicial proceeding unless he has had an opportu- 
nity of being heard. The maxim audi alteram partem 
(hear the otner side) is one of those principles o£ 
natural justice which ha* always been followed in 
our country, and superior Couits are jealous to en- 
force this basic requirement of procedure and feel 
ttemselvcs duty-bound to intervene in case of its 
infraction. I960 Jab L J 1016 : 1961 MPL J:963 ; 
ILR (1961) Madh Pra 792. 

“ Art. 226 — Use of emergency powers — Opportu- 
nity of owner to make representation can only be 
deprived of for proper reasons. See Land Acquisi- 
tion Act (1894), S. 17 (4). AIR 1965 Mad 328. 

.Art. 226— Natural justice— Principles of— What 

are Do not necessarily involve giving of oral hear- 
ing— Question of oral hearing depends on facts of 
each case — Bombay Primary Education Act (61 of 
1947), S. 56. 

It is not easy to define by any neat combination of 
words, the exact or precise requirements of the rules 
of natural justice. The two principles of natural 
justice are that no man should be a Judge in his own 
cause and that an opportunity should be afforded to 
the person likely to be affected by the proceedings to 
make his defence. 

The words “to make a defence" do not neces- 
sarily include an oral hearing. I he question as to 
whether an oral hearing should or should not be 
given, is one which depends upon the facts of each 
case. If an oral heaimg in certain circumstances is 
unnecessary and superfluous, the statutory body whe- 
ther it is either a quasi-judicial tribunal or an ad- 
mistrative tribunal or some other kiad of tribanal, 
is not bound to give such oral hearing. But if the 
proceeding is iuch and the circumstances make it 
imperative that there should be an oial hearing and 
the presentation of a case in writing is likely to be 
inadequate, an oral hearing would be indispensable. 

It is thus clear that the requirement that the person 
who is likely to be affected should be heard means 
that he should have an adequate opportunity of pre- 
senting his ca^e and not that in ull cases he shoulc 
be aflorded or given an oral hearing. Case law re- 
ferred to. 

Thus, where it was clear that the order dissolving 
a school board under S. 5b of the Bombay Primary 
Education Act, 1947, was made by the State Govern- 
ment honestly and in good faith; that the atate 
Government aflorded to the school board a full and 
adequate opportunity to present its case and to make 
its defence against the charges which were brought 
against it; that the school board itself at no stage 
considered that any enquiry into those charges was 
necessary and left it to the option of the State 
Government to decide whether any such inquiry 
was or was not required and that the procedure 
adopted by the State Government in making the 
impugned order had not resulted in any prejudice 
to the school' board nor had produced any unjust, 
results: 
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there is sufficient compliance with the fundamental 
principle of natural justice. If the party does not 
avail of that opportunity and fails to place his case 
before the Court or rributal, either personally or 
through a lawyer, there is no denial of justice to 
him. ILK 56 Pat 1264 i AIK 1958 Pat 71 (73, 74) 
(Pc D) (Pr 4) (DB). ' 


Held, that the order was incapable of being 
assailed on the ground that it was not preceded by 
a fuller enquiry or an oral hearing. 1962 Mys L I 
(Sup) 227 (DB). 


Art. 2^o Natural justice —Audi alteram partem. 

Rule of natural justice is not a rule of law that 
can override the laws of the land. It cannot also be 
mide a touchstone to find out the validity of any 
piece of legislation. But if a given statute 'can be 
interpreted noth consistently with the principles 
of natural justice as well as de hors those principles, 
it should be construed in accordance with the prin- 
ciples of natural justice, similarly unless there is 
s>mething in the contract either specifically or by 
necessary implication negativing the application of 
<nat rule, it is proper to read into the terms of that 
contract, if it deals with thecivii rights of a person, 
.he rule of ‘audi alteram partem' as an implied term 
38 Mys L J 104, S : ILR (I960) Mys 1100 : t 1961) l 

J.ab L j 472 : AIR 1961 Mys 49 (52, 53) (Pr C) 
(Pr 14.. (DR). ' 1 

Art. 226 — Natural Justice — Maxim Audi alte- 
ram partem — See Bombay Land Revenue Code 5 


c of 


1579), S. 211. ILK (1958) Mys 414. 

— Art. 226 — Grounds for issue of writ — Failure 
of quasi judicial tiibuna! (o give personal hearing. 

In all Cd'es of quasi judicial tribunals what is re 
quired is that sufficient opportunity should be given 
c0 ,,ie P ‘Kies who approach them lor rebef. Whether 
* person \\ hearing sir hi Id be given oi not will de- 


*■ . ’ 1 JUL Will UC- 

pend upon the fact, ami circumstances of each case. 
\\ here petitioner’s objections a< to acquisition pro- 
ceedings in respect of his lands were considered bv 
the State Government and the order of dismissal of 
ihe petitioner’s app'ication for dropping the land 
acquisition proceedings was made, the syd order 
cannot be said to be vitiated merely because no oral 
i earing was given to the petitioner’s advocate. I I n 
0956) Mys 146 ; AIK 1957 Mys 12(13 14) (Pt A) 
(Pr 7) (DB). ' 1 ’ HMlt 


Art. 226 — Writ of certiorari -Principle of audi 
alteram partem - Order of Deputy Commissioner 
cancelling licence under S. 42 fl) (c). Bihar and 
Orissa Excise Act : (1915) without hearing licensee— 
Writ of certiorari if can issue. 

Per Ramaswarni, J.: The principle of audi alteram 
partem only means that the party affected should be 
given suffice nt opportunity to meet the case against 
him and not that he is necessarily entitled to an oral 
hearing. The principle is satisfied if the party ad- 
vere.y affected is given sufficient opportunity to 
know the case he has to meet and to answer that ca<e 

at some st^ge and not at all the stages of the ad- 
ministrative proceeding. No general test can be for- 
mulated which would be applicable to all con iitions 
Jhere is, however, authority for the view that the 
principle wou Id be satisfied if the statute provides 
for an .appeal to higher authority', or for making any 
formal representation to the authority before the 
order becomes finally operative. Though S. 42 1) (c) 
I.ihRr and Orissa Excise Act. d aes not prescribe what 
is the procedure to be followed by the Collector for 
cancellation of a licence, there is an implication as a 
matter of law that some form of enquiry must be 

V n \ t *u 9 olJector \ s b:>und f° give a fair op- 
portumty to the licensee of stating his vie v point 

19d 6 Pat L K 120 : I L K 35 Pat 2GS» 1950 B L I R 

25?(DB) R 1956 Fat 212 (219 ’ 220 ’ 221) (Prs 2I ' 22, 

77 ?^6 — Natural justice — Principles of — 

Opportunity to be heard — No standard of reason- 
abletess - Question depends on facts and circum- 

(Pt B) (Pr 15)7 0356 AIR 1904 PuDi 15 U9, 20) 


Art. 226 Quasi-judicial orders of appellate ® Art. 226 — Principles of natural justice — 

1 1 1 — (If in i>,nlA nf ...» I i i v i i . f nnPor\f t\( • ^ I . . _ ^ 1 ^ w 


i . ' . ^ ‘ ^ ui iiijntruaie 

authorities — Principle of natural justice should be 

•observed. c 

Quasi-judicial orders of appella’c authorities 
should be passed only after the paities concerned are 
given a reasonable opportunity of being heard. It 
may be that the question of mail ta inability is a nreli 
ininary issue but even in respect oi this preliminary 
question, toe appellant is entitled to be h ard before 
che appellate authority makes up its mind Otherwise 
it offends the weU-known principle ol natural justice 
v irendra v. Sada, 1665 B L J K 839 : (1966) 12 Fac 
L K i 3 • i AIK 1966 Pat 143 (143) (Pr 3) (FB). 

Art. 226 — Natural justice. 

Opportunity to be heard. See Bihar Minor Mineral 
-on:ess,on Rules (1964), R. 34. AIR 1SG5 Pat 491 

——Art. 226 Certiorari — Denial of opportunity to 
show cause against impugned order— Order storming 
grant-in-aid of a school without giving any offi n 
mty to Managing Committee of the School' to ‘show 

19 C 5 e BT] n R l 357 . iS i,,e ^ and liable to be qua sUe^ 

Art. 226— Natural justice— Principles. 

fn R a i u iu- (U : fl 7 P d , oes not im P'y unfettered liberty 
‘ ‘ I 0 J J glnt> to d elermine and direct the course 
? ( ll ? c h . earln >f or ltu ‘ lr ciu.se, nor does it make the 
hearing dependent upon the convenience of the Jiti 
Sants The prm triple oi natural justice does not 

connote unqualified indulgence on the part of the 

Court towards the itigants. Once a person affected 
given a reasonable opportunity of being heard 


t* . r ^ * nutuiui iJHlce — 

Concept of Rural justice - Its connection with 

maxim audi alteram partem”. 

Per Tck Chaod J. — The concept of natural justice 
s bound up with the maxim ‘'audi alteram partem” 
(hear the other side). The cardinal characteristic of 
a judicial or quasi-judicial process is the imparti- 
? the |nbunal giving rise, as a corollary, to 

c , a J 1 qUa ,lties between the parties before it, 'and 

nf^hr.*™ r aP u t0 be S r ^vely imperilled when one 
c P a J t,es bas not been giveu opaortunity to 
appear before it thus disturbing the equilibrium 
betweem them. The essence of the rule 's rS 

adequate opportunity to be heard, consideration and 

solemn judgment. Bnikhan Bobla v. Punjab State 
S7r ( n T L H 0 3G l : | R IL , R cm ( , 19f!3) 1 P ""'' : 1963 

StEMPr/alloMftFB® 3 PUn ’ 255 (2 °' S l ° 273) 


Art. 2-6 The question whether a fair opportu- 

m y has or has not been given to the party adversely 
a If ec ted depends on the particular facts of each case 
i ho nile does not require that the p jr iy adversely 
affected should be heard at every stage of the aZ 
nunistrative proceedings 59 Pun LK °51* I 1 n 

(PrSHDB)! 13,541 AUi 1957 I,uui 155 U5S) (Pt F) 

-—A.t 226-Natural justice - Bight to be heard- 
Tenancy Laws - Tunjab Tenancy Act (1G of 18^7) 

a 4a •>) (Tenancy Laws-pepsu Tenancy ami 
Agricultural Lands Act (8 of 1953), S. 7). X 

When p uvers are c inferred by the’ legislature 
which are to be judicially exercised the ? Der “ c ® 
against whom they are to be exercised has a right tS 
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be heard; and if this right be not expressly conferred 
by the statute, the common law will supply that 

omission. 32 L J (NS) C P 185 : 24 Q B D 703 and 
(1893) 3 Ch D 482, Foil. 

Where a landlord seeks eviction of a tenant-at-will 
by follou ing the procedure laid down in Ss. 43 and 
45 of the Punjab Tenancy Act, 1887, and no suit by 
the tenant contesting his liability to be ejected is 
filed within 2 months of the service of notice of eject- 
ment, since the enactment of S. 7 of the Pepsu 
Tenancy and Agricultural Lands Act of 1954, the 
revenue officer is bound to make an enquiry whether 
the grounds specified in S. 7 of the 1953 Act exist or 
not before an order for eviction under S. 45 (5) of 
the 1887 Act is made. ILR (1957) Punj 1682. 

Arts. 226, 311 (2) — Reasonable opportunity of 

showing cause — What is — Meaning of reasonable 
(Words and Phrases). See Ibid, Art. 311 (2). AIR 
1956 Punj 58 (DB). 

- Art. 226— Administrative tribunal— Procedure — 
Person exercising judicial or quesi. judicial func- 
tions— Duty to hear parties— Practice. 

Natural justice is founded in equity in honesty 
and right and the two broad rules which must be 
observed by every person exercising judicial or quasi- 
judicial functions are (1) that there must be no bias 
and (2) that no party should be condemned unheard. 
The distinguishing feature of the judicial power is that 
an interested party must come to the Judge and require 
him to determine a matter in controversy; and the 
party to whom the order of the Judge may prove 
detrimental must have the right to oppose. Both 
sides should be heard and one side should not be 
heard in the absence of the other. If these condi- 
tions are not fulfilled, the decision is almost certain 
to be quashed. 53 Pun L R 115 : AIR 1951 Punj 401 
(404) (Pt B) (Pr 9). 

Art. 226— Quasi judicial tribunal — Opportunity 

to be heard by — Right whether exists. 

All that quasi judicial tribunals like the Board of 
Revenue have to do, is to give sufficient opportunity 
to persons who approach them for the exercise of 
their jurisdiction to sttte their case. In the case of an 
executive authority like the Member of the Board of 
Revenue, there is no rule which requires that he 
should listen to oral contentions of parties or their 
advocates It is enough if the contentions are put in 
writing and the order is passed on perusal of these 
objections. That is sufficient hearing for the purpose 
of disposing of the matter. AIR 1951 Mad 270, Foil. 
AIR 1951 Trav Co 197, Affirmed. 1951 Ker L T 329 : 
AIR 1952 Trav-Co 287 (288, 289) (Pt A) (Pr 7) (DB). 

• Art. 226— Jurisdiction— (V. P. Gram Panchayat 

Ordinance (1949), S. 49). 

The decision of Gram Panchayat constituted under 
Gram Panchayat Ordinance is vitiated if all the Pan- 
chas who decided the case did not hear it and if six 
Panchas decided it instead of five. A matter affecting 
the constitution of the tribunal is a matter involving 
jurisdiction. AIR 1956 Vindh Pra 6 (7) (Pt D) (Pr 5). 

78 (a) (i). Disciplinary proceedings 

against students. 

See also No’.e 5 (g). 

Art. 226 — Natural justic3 — Opportunity to be 

heard — University — Disciplinary jurisdiction — 
Reluctance of High Court to interfere -Univeisity 
when it finds a student guilty of misconduct, if acts as 
an administrative or disciplinary body — It may 
observe principles of natural justice — - One such 
principle is to give opportunity to the student to 
be heard. AIR 1901 All 301 (305, 306) (Pt B) (Prs 
£1,24). 


Art* 226 -Natural justice— Disciplinary action by 

Board of High School and Intermediate Education, 
against student fon copying during examination— 

Student asked to answer in writing questions during 
inquiry. 

Held, there was reasonable opoortunity to meet 
the charges— Special App. No. 174 of 1955 (All) Rel 
on. AIR 1961 All 290 (292) (Pt D) (Pr 9). 

~ — Arts. 226, 227 — Natural justice — Use of unfair 
means in university examination. 

Summary inquiry by Academic Council and debarring 
ot examinee— Examinee given opportunity to explain 
conduct but had no- explanation to offer— Held no 
violation of principles of natural justice — Examinee' 
when to be allowed to cross-examine stated. AIR I960 
All 642 (646, 647) (Pis 17, 19). 

Art. 226 — Natural justice. 

Even an administrative or disciplinary authority is 
expected to observe the ordinary rules of fair play 

and act keeping ia view the principles of natural 
justice. 

An examinee at University Examination was 
found with a piece of paper with writing thereon, 
and both the invigilator and the Superintendent 
wrote their report on a printed form and theexaminee 
wrote his explanation, and when the matter was put 
before the Academic Council in due course, the 
Academic Council passed a resolution, rusticating the 
examinee for one year. The Academic Council in the 
present case is not acting in a judicial or quasi- 
judicial capacity. It is functioning more as a discipli- 
nary body than an administrative one. All the require- 
ments of naturalqustice were fulfilled in the present, 
case. (1940) 1 All E R 109 and AIR 1958 S C 398 and 
AIR 1957 S C 232, Relied on. There is no warrant 
for the proposition that in every case in which action 
is taken by an administrative or disciplinary authority 
it must itself give the person concerned an opportunity 
to be heard and that it cannot act on the basis of the 
materials submitted by a subordinate enquiring body 
which had given an opportunity to the examinee 
when the facts were enquired into. AIR 1950 All 539* 
and 1957 All L J 213; AIR 1958 All 792 Distin- 
guished; (1953) 2 All E R 717 and (1954) 2 All E R. 

118 and AIR 1950 All 40. Relied on; AIR 1959 Orissa 
190, Expl. and Disting. I L R (I960) 2 All 205 i i960 
All L J 34S i AIR 1960 All 531 (532, 533, 534) (Prs 
6, 8. 14, 15) (DB). 

Art. 226 — Natural justice — Examinee using unfair 

rm ans— Inquiry by delegate on spot — Cancelling cf 
result by University — Order held not coitrary to 
natural justice — 1957 All L J 213, Dissented from. 

AIR 1903 All 198 (199) (Prs 4, 5). 

Art. 226— Cancellation of student’s examination 

— Opportunity to explain couduct not given— Princi- 
ples of natural justice violated —(Natural justice). 

If a student's examination is cancelled without 
giving him an opportunity to explain his conduct such 
an order is in violation of the principle of natural 
justice. AIR 1950 All 539, Foil. 1957 All L J 213- 

Art. 226— Regulation under S. 15, U. P. Act 2 of 

1921, Chap 0, Para 1 (1) — StudeLts using unfair means 
at examination -Cancellation of results by examination 
committee in ex parte proceedings— Failure to provide 
opportunity of being heard — Effect on order ol 
cancellation — Penalty imposed if within power or 
committee —Infringement of students' rights under 
Ait. 19 (1) (f) of Constitution-See U. P. Intermediate 

Education Act (2 of 1921), 8. 13. AIR 1956 All 5o . 

Art. 226 -Administrative Bodies-Procedure to 

be followed -Select Malpractice Committee of Board 

of Secondary Education — Enquiry into aJiegea 
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Malpractices by students during examination — 
Principles of natural justice should be observed. 

The Select Malpractice Committee of the Board of 
Secondary Education and the Commissioner for 
Government Examinaliors when conducting enquiries 
into cases of alleged malpractices at examinations, 
exercise quasi-judicial functions and not mere 
administrative functions notwithstanding that they 
are administrative bodies. That being so, and in the 
absence of any prescribed procedure, it is incumbent 
on them to observe the principles of natural justice in 
conducting such enquiries. (I960) 1 W L K 223. Rel 

on. 1961 Andh LT 890: AIR 1962 Audh Bra 187 
(190) (Pt A) (Pr 14). 

—Art. 226- Natural Justice— Judicial and quasi- 
judicial body Andhra Pradesh Secondary School 
Examination Board —Disciplinary proceedings against 
examinee for using unfair /neans-If there are rules 
governing the procedure they must be followed — In 
their absence, requirements of nacural justice are to be 
observed — Principle of audi alteram partem has to 
be observed— A person cannot be condemned without 
having notice of charge against him and without an 

opportunity to meet the charge. AIR 1961 Andh Bra 
46 (48, 49, 50) (Pt A) (Prs 10, 11, 12, 14, 17). 

" Ar t- 226 Administrative orders — University 
debarring candidate from examination for mis- 
conduct — Opportunity not given for explanation — 
Interference — Legality of order— (MaharajaSayajirao 
University Act (17 of 1949), S. 47). 

The University in holding examination and in 
seeking to punish misconduct of a candidate in the 
examination i; acting as an administrative body. The 
decision of the University authorities to declare a 
candidate unsuccessful, and to impose penalties is not 
open to review by the Courts unless it is shown to be 
arbitrary, capricious or mala fide. 

Under Ordinance 278 framed by the Maharaja 
Sayajirao University of Baroda it does not appear to 
be obligatory upon the Syndicate of the University to 
hear a student before imposing a penalty upon him 
tor misconduct. J he High Court exercising jurisdic- 
tion under Art 226. in the absence of any claim on 

the part of the candidate for the protection of any 

fundamental right or an allegation that the action of 
the l Diversity is either arbitrary, capricious or mala 
fade, is incompetent to review that decision on the 
ground that the candidate had not been ,r iven an 
opportunity to explain the charge of miscoi duct But 
having regard to the nature of the enquiry being 
administrative, with no statutory obligation to give 
opportunity to the candidate, the action taken by the 
University cannot he assailed on the ground of 
absence of notice. 59 Bom L R 569 : ILR (1958) Bom 

10, 15) (DB 1 ) 57 00111 240 t249 ' 25 °’ 251) (1> ' s 6 s - 

— Arl 226 - Quasi-Judicial bodies - University 
Authorities — Procedure — Disciplinary action— En- 
ouiry by Examination Board — Opportunity to ranrli 

dates to defend themselves. See CMclitta VniversUy 
Regulations, Ch. 25, Reg. (5). AIR 1957 Cal 428. V 


Art. 26 Writ against University — Duty of 
Board of 1 xaminers to act judicially -Candidate 
appearing tor examination found guilty of mis- 
cotduct or adoption of ui fair means at examination 
-Cundidaie disc, ual, tied from obtaining degree - 

I?. ?in IUl1 r t JC - U r */• v, ° ‘ ,t * on of principles of natural 
Justice Jurisdiction oi Court in interfere. 

One of the functions of the Board of Examiners 
brought into existence under Chap. XXV of the Re- 
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gulations framed under the Indian Universities Act, 
is to consider all cases of breaches of discipline 
arising in connection with the examination but there 
is no detailed procedure laid down as to how the 
Board will discharge this function. 

In cases where breaches of discipline are detected 
by the invigilators or other officers present in tho 
examination hall and candidates concerned are ex- 
pelled from the hail or are otherwise dealt with 

question of any enquiry or investigation upon notice 

to the candidates may net arise. But wheie no case 
ot breach of discipline is actually delected but sub- 
sequently upon examination of the answer papers the 
Examiners come to entertain suspicion about adop- 
tion of unfair means by particular candidate or can- 
didates and the Examination Board bas to consider 
such cases and come to a determination as to tho 
nature of the offence committed and has to appor- 

onn th e fi nal lty whlch can , properly he inflicted 
upon the delinquents, it is only fit and proper that 

i h J pi ? r ^ ar u‘ g "f d , slj ° uld Lve an opportunity to 
defend himself and to offer an explanation, if any 

I o brand a candidate with tho stigma of adoption 

of unfair means at the examination or in other wordo 

finding her guilty of dishonesty or misconduct and 

thereby causing an irreparable injury to the character 

and reputation of such candidate, without giving 

him or her any opportunity to explain, is contrary 

to all notions of justice and good sense. 

It is true that the Board of Examiners is an Ad- 
ministrative Body but when they are conducting 
eiqu.nesonnve.t.gationsinto cases of misconduct 
of the candidates they are exercising quasi.JudiciaJ 
functions I hev area body of persons invested with 
authority to adjudicate upon matters involving civi r 
consequences to individuals. 8 

Hie words "consider" in Chap. XXV, Reg. 8 (VM 

(c) must necessarily involve and import a decision 
not merely depending upon opinion but depending 
upon inquiry or investigation. ' h 

The question whether a particular power is to be 
exercised judicially or quasi- judicially or merely in 
an administrative capacity depends on the nature 
scope and effect of the pirticular power. A mere 

provision for enquiry or notice dies not furnish anv 

conclusive test. Even where there is no provision 
for enquiry or notice in relation to discharge of cer-“ 
tain .statutory duties, Courts have spelt out an obliga- 
tion to act judicially or quasi-judieially in tho 

discharge of such duties. 

Where the decision of the Board of Examiners ha^ 
merged in the oruer of the Syndicate which is the 
confarm'ng authority under Beg. 8 (VIH) of Chan 
XXV and it is the order of the Syndicate which has 
been communicated to the petitioner as the final 
order which has cancelled the examination of the 
petitioner, and the Board of Examiners have acted 
in breach o their duty to follow the principles of 
natural justice, a writ directed against the Syndi- 
cate w ,J l give effective relief to the petitioner' But 
whether it is the decision of the Board or the de- 
cision of the Syndicate these different bodies are 

discharging the different functions of the Univeisitv 
and tneir acts are the acts of the University. These 
different bodies are part and parcel of the'Univer- 

Mt> which is a body corporate. So a writ can be 
properly directed against the University. b 

Even assuming that the act of confirmation of the 
Syndicate was in the nature of an executive act the 

mere continuation cannot Realise tho ]. e 

Of the Board of Examiners w&h Lie^nTufe 
violation of the requirements of the Statute or in 
breach of their duty to follow the principles of natu- 
ral justice. Both the decision and its confirmation 
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remain tainted with illegality. There has not been 
any proper determination according to law and so 
mandamus can issue directing the University to re- 
consider the case of (he petitioner according to law. 

A candidate by the very act of presenting him- 
self for an examination by the University, submits 
himself to the decision of the authorities appointed 
by the University for conducting the examination 
and it is inconceivable that a Court of lav/ will de- 
clare a candidate to have passed an examination 
when the University authorities empowered to adju- 
dicate upon the results of the examication, declare 
him to have failed. Rut where, a candidate who 
has admittedly obtained pa <s marks in all the sub 
f'ects and has qualified herself for the degree of 
Bachelor of Arts, is declared to be disqualified from 
obtainirg the degree because the University authori- 
ties have arrived at the conclusion that the candi- 
date has been guilty of mi- conduct or adoption of 
unfair means at the examination, and it appears that 
the decision is reached in violation of the principles 
of natural justice or in other words by a process con- 
trary to the spirit and intendment of the statutory 
regulation governing the matter, the Court has un- 
doubtedly (he jurisdiction to interfere. 

The decision of the University authorities affects 
not only the rights of the peiitioner as an examinee 
but also her right to reputation. Moreover the injury 
that is caused to her fair name is an irreparable 
injury. If she sues for damages for libel she will at 
once be met by the defence of qualified privilege and 
unless she proves malice (which will be difficult if 
not impossible for her to prove) she gats no relief in 
suit. Hence, the petitioner is entitled to invoke the 
jurisdiction of the High Court under Art. 220, Con- 
stitution of India. 

The Board of Examiners and the Syndicate in con- 
sidering case? of breaches of discipline must act 
reasonably and with due care and cautioD. 50 Cal 
W N 278 : AIR 1952 Cal 594 (596, 597, 599, 600, 
601) (Prs 8, 9, 10. 23, 28, 29, 30, 33, 35, 37). 

——Art. 220— Calcutta University Regulation, Chap. 
XXIII, S 26A— Action against student under Ss. 20A 
and 33 — Student getting opportunity of representa- 
tion lie has no right to be heard by Governing 
body or syndicate — Disciplinary action by college 
authority — Jurisdiction of Courts of law in the 
matter. See Calcutta University Regulation, Chap. 
XXIII, S. 20 A. AIR 1952 Cal 238. 

Art. 226 — Natural justice — When violated — 

University taking action under Regulation 18 of the 
Punjab University Regulations against certain candi- 
dates without affording them opportunity of showing 
cause — It cannot be said that it has acted against 
principle of natural justice. See Punjab University, 
Regulations, Regulation 18. AIR 1957 Him Pra31. 

Art. 226 — Natural justice — Opportunity to be 

heard — Disciplinary action by University against 
student — Opportunity of being heard or notice to 
show cause before awarding punishment must be 
given to delinquent student although no such 
notice is contemplated under University statutes — 
Requirements of notice— Mere assertion that student's 
father was asked through messenger to bring student 
on day of inquiry does not satisfy requirements of 
valid notice. AIR 1955 S C 233; AIK 1955 S C 425 
and AIR 1901 J X' K 56, Foil.; (1835) 10 A C 229 and 
AIR 1950 Cal 114, Pel. on. 1965 Kash L J 23 i AIR 
1965 J & K 23 (27. 28) (Pt B) (Prs 31, 33). 

Art. 226 — Certiorari — Proceeding of head of 

college in relation to exercise of his disciplinary 
jurisdiction and resulting in expulsion or suspension 
of student— Contention that order was administrative 
in character and therefore not liable to be corrected 
by certiorari, not sound — Even if ultimate decision is 


administrative in character, process of arriving it 
decision requires quasi-judicial approach at some 
stage, and if there is failure to conform to principles 
of natural justice at that stage, court has right to 
interfere with decision. AIR 1952 Mad 152, Rel. on., 

f Q D #Jt h C T as ® Bef * - Institution - Educational. 
1964 Ker L J 1201. 

"Art. 226 Natural justice — Disciplinary action 
against student for misbehaviour — Charge of using 
abusive language towards lecturer and disturbing 
class — Show cause memo given and student’s state, 
ment sent to Enquiry Committee — Facts and 
materials on which action was taken expl lined to 
student by Enquiry Committee - Statement of 
lecturer also recorded — Student given oral hearing 
and allegations as corroborated by statement of 
lecturer explained — Statement of some students 
also recordeo — Order of suspension from college 
passed by Principal on basis of finding of Enquiry 
Committee challenged — Held, that although princi- 
ples of natural justice must be followed in such 
enquiries, it did not mean that hearing conducted 
must have all characteristics of judicial proceedings 
and contention that contents of statements made by 
students should have been revealed to petitioner and 
opportunity given to cross-examine them was not 
entitled to much weight — That in the circumstances 
procedure adopted by Committee was not violative of 
principles ot natural justice and Committee was 
justified in refusing to disclose contents of statements 
of students as that would have created disharmony 
among students of the class. Case law Ref. 
1964 Ker L J 1201. 

— Art. 220 — Quasi-judicial tribunal — Syndicate 
of University, when asked to consider question of 

ft ft — Aft ^ ^ by examinee, f unctions quasi- 

judicially — Principles of natural justice — Viola- 
tion of, by Syndicate. 

A Syndicate of a University, though an adminis- 
trative body, functions quasi- judicially when it is 
asked to consider the question of malpractice pra- 
ctised by a candidate at the time of answering ques- 
tion paper at an examination held by the University. 
The principles ot natural justice, which require that 
the other party (namely, the examinee) must be 
heard, will apply to the proceedings before the 
syndicate. Where, therefore, the examinee candidate 
is informed that he has copied answer books and is 
asked as to why disciplinary action should not be 
taken as against him and the candidate controverts 
the allegation that has been made against him by the 
authorities (Syndicate), then there is an obligation on 
the part of the authorities concerned, before passing 
the order debarring the candidate in question, or 
placing before him the materials that were available 
before the authorities and give an opportunity to the 
candidate to place his objections and also to con- 
trovert any materials that are sought to be used by 
the authorities as against hin. Where such an 
opportunity is not made available to the candidate, 
an order debarring tlae candidate from appearing at 
on examination of the University for a period of two 
years will be in violation of the principle* of natural 
justice. AIR 1962 S C 1110, Foil. 1963 Ker L T 257. 

Art. 226 — Quasi-judicial and administr itive 

orders — Executive Council of University — Order 
disqualifying examinee for misconduct — Action if 
administrative — Opportunity to examinee of be- 
ing heard not obligatory. 

There is no obligation on the University authoiities 
to give any opportunity of hearing, before imposing 
a penalty upon an examinee for his alleged miseon 

duct. The question of giving an opportunity cannot 
be decided solely on the consideration that the 
penalty imposed would expose the career or tne 
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candidates to serious consequences. In some cases 
:'*t may be necessary to give an opportunity to a party 
to have his say before an administrative action is 
taken against him but this is quite different from an 
enquiry and hearing necessary in the case of a quasi- 
;udicial action which can be corrected by a superior 
Cour^by means of a writ of certiorari. AIR 1957 
Bom 240 and AIR 1955 Cal 212 and AIR 1952 Cal 
594 and AIR 1950 All 539, Rel. on; (1900) 1 All 
E R 031, Dist. 196 L M P C 225 i 1961 Jab L J 913 : 
1961 M P L J 82$ : AIR 1961 Madh Pra 350(359, 
360) (Pt B) (Prs 6, 8) (DB). 

Art. 220 — Order of Vice-chancellor directing 

student not to resort to any propaganda for or 
against university — Order contravened — Vi tie- 
chancellor acting under S. 14 (5), Sagar University 
Act read with Ordinances Nos. 12 and 13 debarring 
student from appearing in any examination of univer- 
sity for two years — Order held administrative — 
Object of disciplinary action would be defeated if 
in such cases the giving of notice, an opportunity of 
‘nearing and regular enquiry were held to be essential 
— Where however, administrative action affected 
fundamental rights opportunity to explain conduct 
would be necessary — Here there was no question of 
rundamental right. 1961 M P LJ 371. 


——Art* 226 — Natural justice — Disciplinary action 
against candidates for a uuiversity examination — 
Charge of malpractice — Language of the charge 
not specific but vague — Prejudice is caused to the 
candidates in that they did Dot know what case they 
had to meet and consequently they had no reasona- 
ble opportunity of being heard against charge levied 
— Order thus having been pissed without observing 
the principles of natural justice quashed. 

Answer papers of two candidates having con- 
secutive seat numbers at the examination were found 
to tally word for word in respect of answers to some 
questions. The matter was reported for action. 
Thereupon the Registrar of the said University 
issued an official memorandum to both the candi- 
dates containing identical charges of malpractice. 

On receipt of replies from the candidates the 
matter was referred to the Disciplinary Committee of 
the University which on considering the cases recom- 
mended debarring of the candidates for next two 
examinations and cancelling the result of the exami- 
nation. The candidates nled writ petitions for 
quashing the proceedings of the University. 

Held that the candidates in both the cases have 
suffered a serious prejudice, because of the vagueness 
of the charge, and the absence of a proper enquiry. 
The cha:ge framed was so defective that no proper 
opportunity should be deemed to have been given to 
the candidates to meet it. 


The University authorities ought to have made a 
adequate preliminary enquiry into all the circun 
stances implied in the charge of copying btfoi 
framing the charge,. The order by the Universit 
thereby violated the principles of natural justic 
and deserved to be quashed. 76 Mad L W 760 

LBU964, 1 Mad 244 i (1964) 2 Mad L J 336 : A1 
1964 Mad 460 (461) (Pt A) (Pr 6) (DB). 


Art. 226 Quasi-judicial order — University — 
Disciplinary matters — Misconduct by students at 
University Examination — Orden of rustication by 
University authonties-Nature of- Whether open to 
scrutiny by Court — Natural Justice-Meaning of - 
Karnatak University Act (Bom. Act 20 of 1949), 


Universities are autonomous statutory bodies a 
Courts generally refrain from interfering with th 
actions except in cases where they clearly act in exo 
of their powers or act in disregard or in violation 
.heir duty to act justly and fairly in cases where exi 
[Vol. 4.] Fd.D 57. 


else of power is likely to prejudicially affect persons 
in respect of whom they exercise that power. Even in 
matters of the latter category, they do not in all res- 
pects resemble Courts of law nor are they required to 
follow strictly the procedure of Courts. Their actions 
cannot fully bear the character of judicial acts and 
all of them may rightly be described as being purely 
administrative in nature. 

Nevertheless, the nature of the power, the circum- 
stances in which it is exercised or required to be exer- 
cised,. the object with which the law entrusts an 
authority with such power and the relationship 
between the authority exercising the power and the 
person or individual against whom it is sought to be 
exercised, may be of such a nature as to impose upon 
the authority the duty to adopt a particular type of 
approach and apply certain standards resembling in 
essential particulars the approach aod standards 
which a judicial tribunal ordinarily adopts. Those 
are circumstances in which it could properly be 
stated that the authority is required by law to act 
judicially. This duty to act judicially cannot be 
ignored for reason only of the fact that the particular 
act or function of the authority is purely administra- 
tive in nature. Likewise, although the exercise of a 
certain administrative power may have to be done in 
a manner simulating judicial standards, such power 
nonetheless continues to be administrative in charac- 
ter. The function of the administrative authority in 

the circumstances of this nature is described as quasi- 
judicial for want of a better term. 

The expression 'natural justice' commonly used by 
Courts and lawyers clearly connotes two distinct but 
closely related ideas. It comprises or suggests certain 
principles which may be described as immutable and 
which require an authority exercising power likely 
to affect others prejudicially to act justly to reach just 
ends by just means. It also has reference to the form 
of rules of procedure to be observed by the authority 
exercising that power. In this regard, the essential 
point to note is that do man should be condemned 
without being given an opportunity to meet the case 
sought to be made against him and render his ex- 
planations. The exact procedure to be followed has 
to be ascertained from the conditions governing the 
constitution of the body or authority exercising that 
power and the statute and statutory rules governing 
that body or authority and regulating its actions and 
procedure. But if the statute or the rules themselves 

i D i°* or down any particular procedure, 

the duty to act judicially in the manner stated above 
also involves the duty of determining the proper 
procedure to be followed such as will enable the 
authority fairly and justly to exercise its power. 

When power is conferred to lay clown the rules of 
conduct to be observed by others which define and 
provile for punishment of misconduct or mis- 
demeanours, the exercise of that power necessarily 
imports a duty to act justly and fairly. 

In the light of the express purpose of establishing 
Universities and the objects they are intended to 
achieve, in exercising their power of enforcing dis- 
cipline and meting out punishment for that purpose 
Universities are under a clear duty to act justly and 

From the point of view of the University or au- 
thorities which exercise the powers of the University 
in proceedings against a student for an alleged delin- 
quency, (in this case malpractice at the university 
examination) it is thus clear though they mav not be 
reouned to function exactly in a manner in which 
ordinary Courts of law function and they may mould 
their procedure according to the circumstances of 
eich case, they are not free to proceed in a manner 
which cannot be supported in Courts as just and fair 
in the circumstances of the case. From the point of 
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view cf a student, he should have such notice or 
information about the feels and circumstances on the 
strength of v. hich action is sought to be taken 
against him as fo afford him a full and fair opportu- 
nity of meeting that case. 

There is certain difference between cases where 
the alleged malpractice takes place and is detected 
in the examiration hall itself and cases where the 
University subsequently comes to entertain a suspi- 
cion that a student has resorted to such practices in 
relation to an examii aticn. In the former case it is 
open to argue that anv formal or further enquiry 
beyond the immediate deteclion of the malpractice in 
the examination hall iray not be necessary. Where 
the student is caught in the very act of committirg 
the malprat tice or misconduct and is at once con- 
fronted with the facts and circumstances constituting 
such malpractice cr misconduct, the position in a 
majority of cases would be one in which he fns a 
fair and full opportunity of explaining himself and 
in the absence ot his being able to furnish any satis- 
factory explanation he may be said to stand self 
condemned. 

However, there i? one important aspect of this 
malter which should not be lest sight of. The 
peculiar atmosphere of an examination ball when 
an examination is in actual progress which keeps 
students answering the examination in a sta'e of ten- 
sion or anxiety, the temptations to which they may 
conceivably lay themselves open of seeking some 
source of as-isfarce to their memory to be able to 
answer the questiors fuily and concctly, and the 
mental attitude of the ii v'gilators or supervisors 
which cannot but be coloured to some extent at least 
by the ratural human difficulty of comp'etely clear- 
ing an attitude cf vigilance from a trace of suspicion 
may in some cases lead to a ci nsequerce in which a 
really innocent student appears like a culprit. This 
possibility taken along with the fact that in such 
circumstances an invigilate r exercising the power of 
the Syndicate may at once expel a siudent from the 
Examination Hall places upon the invigilator the 
heavy respoi sibility of approaching such cases with 
a clam and d is p ass ; onate attitude and affording the 
suspee'ed student a full and lair opportunity of dis. 
pel ling the suspicion. 1963 Mys L j 408 (DB). 

ArS 226 — Natural justice — University debarring 

candidi te from appearing at degree*examination — 
Order quashed. 

Where (he University comes to erteitain suspicion 
about the cardidate having adopted seme malpractice 
in respect of the answer papers submitted by him at 
a degree examination, it is oi ly fit and proper that 
the candidate who is so suspected she uld have a lull 
and fair opportunity to defend himself and offer ex- 
planation. if any, which might succeed in dispelling 
the suspicions entertaired against him. Without any 
such reasonable opportunity being given, to brand 
the candidate with the stigma of having adopted 
unfair means which casts a slur on his character for 
the rest of bis life is a serious matter. If the erquiry 
committee instead of enquiring and ccming to certain 
conclusions of fact proceeds to subject the candidate 
to a memory test without telling him why he was 
being subjected to such severe test it is a negation of 
the ideas of justice. Held that the order of the 
University of Mysore debaning the candidate from 
appearing far the B. Fc. Degree Examination for a 
period e f two years commencing from April 1960, 
should be quashed as what the committee had re- 
ported was not a finding of fact but a statement of 
suspicion in the form ot an opinion. 39 Mvs L J 202: 
ILR (1961) Mys 114 : A I It 1961 Mys l64 (J66) 
(Prs 8, 9, 10, ID (EB). 

- — Art. 226 — Natural justice— College Principal— 
Authority in disciplinary matters — If absolute — 


Aggrieved student should get ippcrtunity of bein* 
hi ard. 

A review of the Indian decisions shows a divergence 
of view from the Frglish and American authcritie 3 
as to whether an order of expulsion cr restriction 
passed by the head of an educational institution 
against an offending pupil would be a quad- judicial 
act or purely administrative act The majority view 
which is based on the judgment of Bose J. (in AIR 
1952 Cal 5 94 j seems to be that it is a quasi- Judicial 
act. But wi ether it is a quasi- judicial act or ad- 
ministrative act the majority view of the High Courts* 
seems to be that the student concerned should get a 
reasonable opportunity of showing cause agaiDSt the 
proposed punishment. Even in respect of such ad- 
ministrative acts the rules of natural justice embodied 
in the maxim audi alteram partem should be complied 
with. (1959) 10 JD 195: ILR (1959) Cut 311 1 
AIR 1959 Orissa 196 (£02,203) (Pt D) (Prs 20, 24) 
(DB). 


Art. £26— Natural j’ustice— Expulsion of student 

from college- Opportunity of I eing heard— Duty of 
principal— (Orissa Education Code, Art. 107). 

Art. 107 of (he Orissa Education Cede requires that 
the guard ; an is undtr an obligation to withdraw his 
ward if the Principal decides that such ’withdrawal 
is necessaiy. While passing an order expelling the* 

F upd, there should be a decision to that effect by the 
rircipal. The order of expulsion is in the nature of 
a quasi judicial act and the Principal must hear the 
student concerned and give him an opportunity to 
defend himself. ILR (1959) Cut 311 : (1959) 1 O JD 
195 ! AIR 1959 Orissa 196 (203, 204) (Pt E) (Pr 25} 
(DB). 


Ait. 226 — Natural justice— Expulsion of student5 

from college — Rules oi natural justice not observed 
— Interference. 

The High Court is justified in interfering with aD 
order of expulsion passed as a disciplinary measure 
by the Principal of an Educational Institution against 
a student. The Principal who is a quasi-public i fficer 
did notobs(rve the rules cf natural justice when he 
passed a drastic order of punishment on the pupil 
concerned. In such a case that order of punishment 
may be quashed and a direction prohibiting him from 
giving etitet to his order, is permissible uncer Art. 226 
of the Constitution. AIR 1954 S C 207 and AIR 1954 
SC 440 and AIR 1959 S C 107, Rel. on. ILR (1959) 
Cut 311 s (1959) 1 O J D 195 i AIR 1959 Orissa 190 
(204) (Pt F) (Prs 26, 27) (DB). 


Art. 226— Applicability — Statutory body— SchooS 

Examination Boaid — Order punishirg candidate for 
misconcuct without notice — Power of High Court tc 
interfere — (Bihar Act (7 ot 1952), S. 6). 


The Bihar School Examination Board iD holding 
in examination under the statutory powers given by 
S. 6 of Bihar Act 7 of 1952 and in punishing the mis- 
:onductof candidates in the course of examination is 
icting as an administrative body and is not acting in 
i quasi-judicial capacity. There is no question of any 
is between the parties and the principle ot audi 
ilteram paitem does not apply in this case. Hence 
he Board is not bound as a matter °f J a y. 
lOtice to a candidate before ccming to a finding tba 
le is guilty of misconduct and thereafter taking ac- 
ion for punishirg him for this misconduct. But - 
jroposition is suL ject to the petitioner showing 
he Board has acted arbitrarily, capriciously ^ _ 
ide or from aoy extraneous consideration. Ai 
torn 246 and AfR 1950 All 503 and AIR 1952 Mad 

51, Rel. on. 1958 B L J R 712 i AIR 1959 Pat i24 
224) (Pr 3) (DB). 
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■Art. 226 — Certiorari — Expulsion from college. 

The authority of the head of an educational insti- 
tu'ion to expel a scholar is not unfettered or uncon- 
trolled but it is subject to the limitations (a) that he is 
not to exercise his power of expulsion arbitrarily and 
on grounds that are not reasonable, and (b) that a 
solitary instance of misconduct would ordinarily not 
merit summary expulsion from the institution. This 
second condition should depend upon the nature of 
the misconduct in the circumstances of a particular 
case because a solitary instance of misconduct may 
be of such a grave and serious nature that it by itself 
may be a complete justification for the expulsion of a 
scholar from the institution. 

Held, on the facts of the case, that the principal 
was not justified iD expelling the petitioner on the soli- 
tary instance of misconduct that the petitioner wrote 
the letter to a girl-student, aad that the principal did 
not act iD a reasonable manner but rather acted con- 
trary to the principles of natural justice in condemn- 
ing the petitioner unheard. In this dealing with the 
oase and ordering expulsion of the petitioner the 
principal not having acted on reasonable grounds 
did exceed his authority to expel the petitioner. In 
this view the order of expulsion of the petitioner was 
liable to be quashed by the issue of a writ of certior- 
ari. 1LR (1954) Patiala 414 i AIR 1954 Pepsu 151 
(152, 153, 156) (Pt A) (Prs 5, 13). 

Art. 226— Natural jus tice— Standing Committee of 

University finding petitioner guilty of using unfair 
means in examination— Report of expert relied on by 
Standing Committee — Petitioner not informed of 
existence of report — Order of Standing Committee 
disqualifying petitioner for two years- Order held 
could not be allowed to stand and must be set aside 
67 Pun L R 693 : A IR 1966 Punj 152 (155) (Pr 9) (DB)! 

Art. 226— Writ against educational institution— 

Expulsion of school-boy for alleged misconduct and 
refusal to allow him to appear at annual examination 
—Principles of natural justice— Applicability— Order 
of expulsion passed without giving opportunity of 
hearirg— Order quashed. AIR 1959 Orissa 190; AIR 
1950 S C 222; AIR 1902 S C 1110 and 1964 A C 40, 
Rel. od; ATR 1950 All 40, Held Overruled impliedly 
by AIR 1962 S C ll 10. 67 Pun L R 901 : ILR (1965) 2 
Punj 826 : 1905 Cur L J 620 . AIR 1965 Punj 507 
(508, 510) (Prs 4, 7, 8, 11, 13, 14) (DB). 

• — Art. 226- Natural justice— Educational institu- 
tion —Ma^prac lice by examinee — Enquiry into — Pro- 
cedure to be followed by University authorities — 

Bight of examinee to be heard -Statement of exa- 
minee obtained first— Statements of Superintendent 
and supervisor at examination centre obtained sub- 
•equently — No opportunity to rebut subsequent pre- 
judicial statements of superintendent a L d super- 
visor given to examinee — Decision prejudicial to 
examinee taken on basis of supervisor’s and superin- 
tendent’s statements— Rules of natural justice violat- 
ed— Order quashed. 

Per Full Bench : It will depend on the facts and 
circumstances of each case whether the rule of natural 
justice has been complied with by the University 
authorities by affording an adequate opportunity to a 
candidate to present his case against the charge or 
allegation of malpractice at the examination made 
against him In the absence of any regulations having 
been framed by the University prescribing the proce- 
dure to be followed in such cases, it can certainly 
prescribe and follow its own procedure so long as the 

fundamental rule mentioned above is complied with 

It is always open to the examinee to ask for more in- 
formation or details with regard to the material or 
evidence which may be sought to be used against him 
and normally if he makes a request in that behalf the 
University authorities, in order to inform him ade- 
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quafely of the case he has to meet as also to afford 
him proper opportunity of presenting his case, would 
supply him the necessary particulars or details of fhe 
evidence. In the veiy nature of things no hard and 
fast rule can be laid down and so long as the Court is 
satisfied that the opportunity which was afforded to 
the examinee at all times and all stages was adequate 
and sufficient, it will not interfere with anv orders 
prejudicial to him which may have b*en made by the 
University authorities. (I960) 1 All E R 031, Rel. on. 
Unless there is justification to do so, Courts should be 
slow to interfere with the decisions of domestic Tri- 
bunals appointed bv educational bodies like Universi- 
ties. AIR I960 S C 875, Foil. Sl 

Held, that the order of the University must be 
quashed as rules of natural justice were violated in 
the case. The opportunity that was to be given to the 
candidate was to be a reality and before he could 
meet his case and give a proper explanation, he 
should have been told not only what was going to be 
- considered against him but also the persons who 
were giving information against him. He might have 
been able to show to the authorities concerned that 
the statement made by a particular person was not 
worthy of credence for certain reasons, besides show- 
ing that the statement was incorrect. As the state- 
ments were recorded behind the back of the appel- 
ant, which were prejudicial and which were not 

brought even to his notice, he could not be said to 

th,s adequate opportunity : Civil Writ No 
13o2 of 1903, dated 24 10-1983 (Punj), Reversed! 

Kamesh kapur v. Punjab University, 1964 Cur L I 
560: ILR (1964) 2 Punj 954 : 67 Pun LR 101 , AIR 

iSfcFB)? 1 120 U26, 127 ’ 12S) (Fr$ 12 ' 15t 16 ’ 17 ’ 25 

——Art. 226-Natural justice- Violation— Disquali- 
fication of University student — Disqualification on 
basis of statement made by student himself— Disqua- 
lification challenged on ground of violation of rules 
of natural justice, alleging that statement was not 
voluntary and that no opportunity was given to 
establish that it was involuntary - Facts disclosing 
that allegation was not true and that opportunity was 
never claimed— Held, there was no violation of^ules 
of natural justice — No interference in writ proceed, 
ings. (’65) 67 Punj L R 518. 

r— ^t 226 - Natural justice — Opportunity to be 

K r J 1 t,ODer e * a,,,inee given any opportunity 
to be heard nor was case against him explained, be. 
fore disqualification — Rules of natural justice com 

Cu! e Lj V i82 ( e pu^j)! SqUalifiCati0n ’ he ' d illegal ’ 1963 

226 ,r Nfltu « I i^ti'ce - Using unfair means 
m eiaminatiOD — Suspected candidate not given 

y 1° l b °” C c USe against action to be taken 
against him on basis of report submitted by Superin- 

teodent in charge of examination — Controversy 

about facts reported by Superintendent — Action in 

disqualifying candidate held not valid - p uni ab 

University Calendar, Tart I, (1961), Rr. 10, 11. 

fac ' s ’ tha ‘ action of the Committee in 
disqualifying the candidate as provided in Recula 
tion 11 of the Punjab University Calendar without 
g.v.ng an adequate opportunity to him to show cause 

tsr a' vssvs 

f 8 “ 48M w I. " ? 32 • A 1 R 1963 Pu " i *» <«>: 

78 (a) (ii). Disciplinary proceedings against 

servants. 

* 226 -Administrative Tribunal — Discinli 

1 p y rS eedl T f ° r ter ?. iDa tiog services of employee 
ninJfnf^V 2 Proceedings must conform to prin- 
ciples of natural justice — Proce Jure cannot be sliort- 


000 
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circuited on considerations of expediency not per- 
mitted by law. See Dock Workers (Regulation of 
Employment) Act (9 of 1948), S. 4(1). ( 1965) 2 S C A 
226 : (1965) 11 Fac L R 72 : (1965) 2 Lab L J 112 : 
(1965) 2 S C W R 1142 : 1966 Cri L J 189 : A I R 
1960 SC 282. 

® Art. 226— Natural justice — Reasonable oppor- 
tunity — Requirement of oral enquiry under R. 55 of 
Civil Services (Classification, Control and Appeal) 
Rules is mandatory. See Ibid, Art. 311 (2) (prior to 
Constitution (Fifteenth Amendment) Act, 1963). 
(1965) 2 S C W R 667 i 1965 M P L J 941 i A I R 
1966 S C 269. 

® — Art. 226— Domestic Tribunal — Natural justice 
— Rules of — Procedure - Employee charged with 
misconduct — Elaborate cross-examination of em- 
ployee at commencement of enquiry constitutes infir- 
mity —Desirability of intimating employee about date 
of inquiry — Industrial Disputes Act (1947) S. 10(1) 
(d). (1963) 2 Lab L J 396 (SC). 

• Art- 226— Natural justice — Violation of princi- 

ple of — (U. P. Town Improvement Act (8 of 1919) 
S. 19)- (Constitution of India, Art. 31 1). 

W here an employee of an Improvement Trust was 
dismissed from service by the Chairman of the Trust 
and the plaintiff wa> aware of the charges which had 
been laid against him and he submitted written ex. 
pi a nations in regard to them and further he w3s 
given an opportunity to make any oral submissions 
that he wished to make before the Chairman in the 
presence of his main accuser, the Trust Engineer and 
there was nothing to indicate that the plaintiff sought 
any opportunity to call any evidence in his defence 
and that opportunity was denied to him. 

Ileld, that the plaintiff had that opportunity to 
which he was entitled, to show cause against the 
charges made against him under the rules of natural 
justice and the power which was exercised in the 
case by the Chairman in dismissing him from service 
was in no way open to challenge. Mohammad Aha- 
mad Kidwai v. Chairman Improvement Trust, Luck- 
now, 1958 All L J 160 : 1958 All W R (II C) 242 : 
(1958) 2 Lab L I 281 » I L R (1957) 2 All 280 : A I R 
1958 All 353 (356, 359, 360) (Ft C) (Prs 13, 28) (FB). 

Art. 226 — Opportunity to show cause, meaning 
of Case under Art. 311 — It Goes not only mean to 
permit an employee to file his explanation but implies 
power to give opportunity to employee to summon 
his witnesses and to produce evidence and to cross- 
examine witnesses — If when changes were initially 
investigated and employee had been given full oppor- 
tunity he will not be entitled to a further opportunity 
to recall witnesses or to have second opportunity to 
cross-examine witnesses. See Ibid, Art. 311. AIR 
1957 All 634. 

Art. 226 — Dismissal of public servant— Powers 

of Government— Enquiry-Stages -Reasonable oppor- 
tunity, is question of fact. See Ibid, Art. 311. A I R 
195 1 Andh Pra 414. 

" “Art. 226— Natural justice — Preliminary enquiry 
before charge sheet — Right of police officer charged 
to demand enquiry. See U. P. Police Regulations, 

R. 490. A I R 1957 All 217. 

--—Art. 226 -Natural justice— Madras Civil Services 
(Classification, Control and Appeal) Rules — Non- 
compliance— Effect— Issue of writ. See Madras Civil 
Services (Disciplinary Proceedings Tribunal) Rules, 

R. 8. A I R 1961 Andh Pra 289. 

Art. 226 — Madras Elementary Education Act i8 

of 1920)— Rules under, R. 13 (2) (ii) (b) -Termination 
of services of teacher — Procedure to be followed 
indicated— Improper order of termination— Executive 
ratifying order -Essentials of justice and fair play held 
denied. See Madras Elementary Education Act (ft nf 
1920). A I R 1961 Andh Pra 178. K 


——Art. 226— Administrative Tribunal — Quasl-fudl. 
cal proceedings -Police Official - Disciplinary pro. 
ceeciings — Punishment confirmed in appeal— Denial 
ot opportune by appellate authority to appellant to 
be heard in person — Appellate order being quasi. 

/p o ow™ be u P held - AIR 1903 Assam 183 (184) 

— Art. 220— Administrative body— Board of Era- 
miners— Board investigating cases of misconduct- 
Functions are quasi-, udicial - Candidate to have 
reasonable opportunity of explanation — Procedure 

,urisdiction ' AIR 195* 

~T“Arts* 226 and 311 — Municipal employee -Dis- 
missal on account of mala fide conduct — Relief 
under Art. 226. 

With a view to gaining an advantage to himself, the 
petitioner a municipal employee, without an order 
Horn his superior officer, entered his name in the 
registe; ot permanent employees which he had no 
right to do. A charge in this respect was duly framed 
against him and he was served with a copy of the 
charge. He was given an opportunity to explain his 

conduct. An enqun-y was duly held in the presence 

of the petitioner. The matter was gone into again by 

the two appellate authorities and the final appellate 
authority, namely the Deputy Commissioner, held 
that the conduct of then petitioner was mala fide. 

_ Held, that, the petitioner having had fair and 
reasonable opportunity to show cause against the 
action which was proposed to be taken against him, 
no case was made out for any relief under Art. 220. 
19oS Nag L J 111 i 60 Bom L R 767 : I L B (I960) 

Prom 220 : A 1 R 1958 Bom 260 (262) (Pt F) (Pr 6) 

Art. 226— Natural justice — Domestic Tribunal- 
Departmental proceedings against Government servant 

— Reasonable opportunity of showing cause — Scope 
ot reasonable enquiry. See Ibid, Art. 311 (2). A I R 
1966 Cal 42 (DB). 

“Art. 226— Natural justice— Adequate opportunity 
Enquiry against Rail 77 ay servant — Prayer by ser- 
vant to examine material witnesses — Refusal of, on 
ground of non-disclosure of points on which he 
wanted to examine them — Held, servant was not 
bound to make such disclosure before band — Servant 
was, therefore, prejudiced by refusal. (1965) 10 Fac 
L R 263 (Cal). 

-Art. 226 -Departmental inquiry — Natural justice 

— Violation of— Time of 48 hours given to delinquent 
to submit his explanation to charges — Petitioner not 
asking for more time nor complaining about it — It is 
too late for him to contend in writ proceedings that 
rules of natural justice were violate I — Personal hear- 
ing not necessarv again in the matter of proposed 
penalty. (1962) 5 Fac L R 57 : 67 Cal W N 361 : 

A 1 R 1963 Cal 116 (121) (Pt C) (Pr 31). 

— — Art. 226 — Certiorari, writ of — Administrative 
Tribunal — Natural justice — Fair hearing does not in- 
clude right of personal hearing — Calcutta Dock 
Labour Board — Disciplinary procedure affecting 
registered dock worker — Dock worker proceeded 
against cannot insist upon being personally heard in 
terms of Cl. 45 (0) of Calcutta Dock Workers Scheme 
of 1956 — Dock Workers (Regulation of Employment) 

Act (1948), S. 4 (1) — Calcutta Dock Woikers (Regula- 
tion of Employment) Scheme (1956), Cls. 45 (5) and 
(6)— Administrative Tribunal — Natural justice. AIR 
1962 Cal 411 (414) (Pt A) (Pr 14) (DB). 

Art. 226 — Suspension of servant of Sabha — 

Administrative Committee acts as quasi-judicial body 
— Must follow rules of natural justice — Hearing not 
given — Order of suspension affecting emoluments 
held invalid. See C. P. and Berar Local Government 

Act (38 of 1948), S. 70 (2). 1961 Jab L J 980. 
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■' Art. 226 — Natural justice — Enquiry against 
Railway servant- Servant expressing satisfaction with 
manner of enquiry, on belDg questioned by enquiry 
authority— Held, enquiry would not be characterised 
as being violative of principles of natural justice, in 
writ petition — Disciplinary authority could consider 
whether it was fair or not. I L R (1965) 1 Ker 536. 

Art. 226 — Natural justice — Railway servant — 

Charge-sheet calling upon servant to show cause 
against punishment and also granting oral enquiry if 
desired by him— Held, calling upon seivant to show 
cause against punishment did not amount -to pre- 
judging of the issue and oral enquiry could not be 
termed as mere farce. I L R (1965) 1 Ker 536. 

— Arts. 226 and 311— Order of punishment— Order 
by Public Service Commission debarring clerk from 
service — Validity — Principles of natural justice — 
Travancore-Cochin Public Service Commission Busi- 
ness Rules, R. 5). See Ibid, Art. 311. A I R 1958 Ker 
do 2. 


— -Art. 226 — Domestic tribunal — Disciplinary 
action— Fight of hearing/ 

Even a quasi-judicial tribunal is cot bound to give 
an oral hearing to a person before it proceeds to pass 
an order adverse to him. It is enough if it affords him 
sufficient opportunity for stating his case. 1958 Ker 
L T 48 i 1958 Ker L J 538 : AIR 1958 Ker 164 (165) 
(Pt B) (Pr 4) (DB). 

Ait. 226 — Principles of natural justice — Non- 
applicability. 

# 

Where an order of discharge of an employee is in 
fact an order terminating his services under the gene- 
ral law of master and servant after due notice the 
rules of natural justice do not apply. [ L R (1960) 
Madh Pra 550: 1961 Jab LJ 1103: 1962 M P C 105: 
1962 M P L J 835 i (1962) 2 Lab L J 239 : AIR 1961 
Madh Pra 351 (353) (Pt B) (Pr 5) (DB). 

— “Art. 226— Punishment in departmental enquiries 
—High Court eanuot interfere with— Personal hear- 
ing not permissible at every stage of enquiry. 

In departmental enquiries, in the matter of punish- 
ment, High Court cannot substitute its own judgment 
for the judgment of the authority competent to impose 
appropriate punishment. 

When the applicant was given a personal hearing 
before the enquiring Officer, there is no rule or regu- 
lation under which he would be entitled to a personal 
hearing at every stage. There is no rule of natural 
justice also that at every stage a person is entitled to 
a personal hearing. A I R 1957 S C 048, Rel. on. 1961 
M P L J (Notes) 249. . .• 


Art. 220— Master and servant— Natural justice— 
Employee convicted of an offence by criminal Court 
—Employer dismissing employee in conformity with 
relevant rule on subject— No failure of natural justice 
—Separate enquiry before dismissal not necessary 
(1964) 2 Mad L J 349. 

-—Art. 226 -Master and servant — Extreme penalty 
of dismissal indicted on servant — Rule laying down 
punishment of dismissal when not mandatory — 
Employer would be well advised to give opportunity 
to employee to prove past good conduct— But in such 
matter it was doubtful whether jurisdiction cf High 
Court could be invoked under Art. 220 of the Consti- 

2 Mad L J 349: 1 L R (1964) 1 
Mad 559 1 77 Mad L W 348;* 1964 Mad L J (Cr) 579. 

——.Art. 226 — Natural justice — Reasonable oppor- 
tunity to del end Meaning of — Enquiry into mis- 
conduct of employee — Employee not apprised of 
material on which charges framed — No reasonable 
opportunity for defence — Time for preparation of 
defence — Insufficiency — Madras Shops aud Esta. 
blishments Act (36 of 1947), S. 41 ( 1 ). 


An employee against whom an enquiry is conducted 
on charge of misconduct does not get a reasonable 
opportunity to defend himself where no indication is 
given to him that the statements of witnesses recorded 
behind his back are going to be relied on against him. 
He cannot ask for cross-examining the witnesses in 
respect of their statements. Reasonable opportunity 
means not only framing of charges and asking for 
explanation but much more. He must be apprised of 
the material on which the charges were framed so 
that he could have a proper opportunity of testing or 
challenging that material so far as would be possible 
for him. 


Similarly, the employee would not get a reasonable 
opportunity to prepare himself for his defence if he 
is informed at 12 noon that an enquiry would be held 
into the charges at 0 P. M. on the same day. 

Such an enquiry also does not conform with the 
requirements of S. 41(1) of the Madras Shops and 
Establishments Act. Section 41(1) contemplates an 
enquiry at which evidence is recorded and not the 
investigation stage at which ex parte statements are 
recorded from possible witnesses behind the back of 
the person charged with misconduct. The sub-section 
contemplates that any material gathered outside the 
enquiry, or not at the enquiry cannot be the founda- 
tion tor finding a charge to be proved. (1962) 2 Lab 

nil A? ii'SSffi 3 " ’ R 193 ' A,R 1963 M * d 78 




juMicc — wnai is — street ot 

contravention of— Non-compliance w ith Pr. 5 and 5 \ 
of Madras District Boards Rules, 1920 — No opportu- 
nity given to employee for being heard upon charges 
on basis of which he was removed— Even if Rules did 
not apply, principles of natural justice were violated. 
See Madras District Boards Rules (1920), R. 5. (1957) 
2 Mad L J 406 : AIR 1958 Mad 211. 


Art - 226 -Natural justice— Principles of— Railway 

servant — Termination of services except as punish- 
ment is not cohered by Art. 311 or S. 240 of Govern- 
ment of India Act, 1935— To such matters civil Court 
does not sit in appeal over decision of departmental 
authorities — Strict laws of evidence do not apply — 
Public servant can file suit where there is violation 
of constitutional right, or statutory provisions of law 
or rules of natural justice — Genera! rule is that the 
service is during the pleasure of the Government, that 
it is protected only to the extent and within limits 
prescribed by relevant statutes w'hile the Courts will 
take care to see that the cardinal requirements pres- 
cribed by the statute are fulfilled and the principles 
ot natural justice have not been violated and the 
public servant has had a fair deal. Equally the Court 
wil have discretion to refuse in suitable cases a 
declaration based on the well-settled principles ap- 
plicable to specific relief. See Ibid, Art. 3il. (’ 57 ) 

/ 0 Mad L W 965. 17 


“Art. 226 —Natural justice-Departmental enquiry 
against Municipal servant - Principles of natural 

i&?oriX?K loir 1 " See Ibld ' ArL su - Ai « 


auu oLl 


r ncuuuion or ooverameat 

servant— Proceedings in contravention of R. 55, Civil 
Services (Classification, Control and Appeal! Rules 

— Finding arrived at in violation of natural justice 
inasmuch as no reasonable opportunity for defending 
was given to delinquent officer — Statement ot 
witnesses recorded behind back of Covt. servant both 

a ? d 8< ^ r framiD S charge — Government 
servant demanding opportunity to adduce defence 

evidence — Show cause notice under Art. 311 (2 , not 
giving date, hour or place of enquiry — l n fact no 
notice of enquiry given - Finding that charges were 
provtd - Whole proceeding held was in violation of 
the rules codified in R. 55, & S. (C. C. & A.) Rules 
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Ib?d Trt -Mi* 0 4 i h R ?Q i A c ^ les oE nltura ' justice. See 
iD.a, Art oil. AIR 19 o 7 Orissa 184. 

[Overruled on another point in AIR 1903 S C 1012.] 

Dismissal of Government servant 

Ivl IK i hearing — Order held illegal. 

See Ibid, Art. 311. AIR 1956 Orissa 103. 

^Z™- 2 A?~? T i eT transferri Dg services to original 
post prejudicial -Servant must be heard, before pas s- 

ing sucn order. AIR 1965 Pat 417 (421, 422 423) 
(Prs 7, 8, 9, 10, 11) (DB). , 4ZJ) 

^G-D ’partmental ecq-iiry-Pjlice Manual, 

whir.h 51 n! b) ", A PP. ella te Authority can pass orders 
which the origin il authority could have passed- 

° r '£! t na , 1 authority reverting petitioner though he 
could have ordered dismissal — Appeal to State 
Government — State Govt, can order dismissal -But 

petore doing so, it must give notice to petitioner that 
it proposed to inflict higher penalty — In the absence 
ot any provision in this respect in Police Manual, 

general principles of natural justice, namely giving 
opportunity o be heaid before passing adverse order, 
has to be o. -.served -No fresh show cause notice 

w en p7i 0rde ), of d , ls 2! iss al is ultra vires and illegal. 

(DB) P ° 1Ce WaaUa ’ 651 AIR 1962 Pat 276 

— -Art. 226 - Natura! justice - Practice prevailing 
in District Hoard under B. 6c O. Local Self.Govt Act 

c , h ) rges a , re fra/ned and employee concerned 
is asked to explain them within specified period and 
alter consideration of explanation action resulting 
in pnmshment or acquittal is taken - fn the absence 
ot statutory ru e, the practice is consistent with 
ru es ot natural justice. See Bihar and Orissa Local 

Pat 33T(DB7 eat ACt (3 ° f 1885; ' S * 32 (g) - AI1{ 1957 

~i i Art n 223 7 ^ o vcr of removal of copvist, exercis- 

RnipL D i St 7- [ud . ge ’A n( i er 8 ' Patna IL C. General 
Rules and Circular Orders (Civil) Vol. 1, Part. If 

yhap. II, is not purely administrative but quasi- 

judicia 1 — Though R. 8 is silent as to procedure to 

be followed, notice has to be given to party affected 

7 Aud . 1 bltecam partem - Violation of principle — 

Issue o! writ of certiorari - See High Court Rules 

wnd Orders I atna ILgh Court General Rules and 

SriTOw »? vil Vo1 - '■ p " "• ch «- »• »■ 

Art- 226 — Natural justice - Opportunity to be 
heaid Petitioner refusing to comply with direction 
of University - University passing orders in writing 
disqualifying petitioner from exart inership for three 
years-! etitioner no p given opportunity to defend him- 
se “ Held that the action of the University involved 
exercise of quasi-judicial function and that the peti- 
tioner should have been given opDoriunity of being 
hearT See Pun, db University Act (1961) Regulation 
197* C * *’ (1365) 1 Punj 704:1965 Cur LJ 

• Art. 226 Natural justice — Disciplinary action 
against employee — Reasonable opportunity calling 
upon delinquent employee to show cause forthwith 
is not reasonable opportunity. 

Where an employee, against whom disciplinary 
action is proposed to be taken is asked to put forth 
his defence and show cause against the proposed 
punishment forthwith after the report ot the Enquiry 
Officer is received, without giving him reasonable 
tune to consider the report and, if necessary to con- 
sult Ins friends and advisers it cannot be said that 

the employee wa; given a reasonable opportunity of 

being heard and it mint be held in such a case that 
there was a viol ition of the rules of natural justice. 
Statutory opportunity according to law has to be 
rea.onaMy afforded to the employee at both the 
steps i. e. when the charge sheet is given and before 


the proposed disciplinary action is taken. The 
punishing authority has to apply its independent 

judicial mi ad in considering whether the opportunity 
claimed on the facts and circumstances of a parti- 
cular case is reasonable. 1965 Cur L 1 104 (Puni) • 
AIR 1965 Puuj 342 (345, 316) (Pt C) (Pr 11) (DB). ’ 

~ Art. 226 — Natural justice — Government coming 
to conclusion behind back of employee that a parti- 
ng r .. e !? p w ee is unfit for municipal employment — 

fornn • «2 n /iSlR alities Act (3 of 1911 )’ S * 41 * AIR 

I960 Punj 554 (DB). 

- Arts. 220 and 311 (2) — Discretion — Inter, 
lerence — Railway Establishment Code, R. 1721-A 

hearing ^ aut ^ orl ^ y — Discretion to give personal 

Rule 1721-A does contemplate a personal hearing, 

JJ merely permits the appellate authority to give 
tne Railway servant concerned either at his (autho- 
rity s) discretion or if so requested by the appellant, a 
personal hearing, before disposing of the appeal. In 
so tar as the exercise of discretion by the appellate 

??. , * s concerned it is idle to contend that the 
ffigh Court can, under Art. 220 of the Constitution, 
control the exercise of discretionary power at the 

I .^ taa< )® s th e petitioner. AIR 1959 Punj 643 (645) 
(Pt C) (pr 3). 

Art. 226 Natural justice — Removal of muni- 
cipal member on ground of his abusing position as 
mem ?er — Member is entitled to be informed of 
reasons of his proposed removal and to be afforded 
opportunity of tendering explanation. See Munici- 
palities Punj ib Municipal Act (3 of 1911), S. 14 (a). 
AIR 1960 Punj 186 (DB). 

— Art. 226 — Removal of servant — Applicability 

nat,,ral justice. AIR 1958 Punj 402 
(406) (Pt E) (Pr 8) (DB). 

. Art. 226— -Saurashtra District Police (Amendment) 

Act (-3 of 195l\ Ss. 47-B and 47-E — Notice to petitio- 
ner under S. 47E containing allegation — No evidence 
District Magistrate who passed order under 
8. 4 , -B against petitioner — Held that the petitioner had 
no reasonable opportunity of tendering an explana- 
tion in respect of the same and hence the order was 
not justified— See Saurashtra District Police (Amend- 
ment) Act (23 of 1951), S. 47-B. AIR 1953 Sau 92. 

“ Art* 226 — Natural justice — Panch of Gram 
ranch ay at removed by Collector without giving him 
opportunity to explain facts — Order set aside — 
(Vindhya Pradesh Cram Panchayat Ordinance (1949), 

S. 48). AIR 1955 NUC (Vin.Pra) 5785. 

78 (a) (iii). Labour disputes. 

* —-Art. 226 — Enquiry by management — Repre- 
sentation — Workmen entitled by standing order to 
representation only by representative of recognized 
union Workmen insisting on assistance of repre- 
sentative of their unrecoguized Union with a view 
indirectly to obtain recognition to Union — Principle 
of natural justice is not violated by refusal of such 
request. 

In holding domestic enquiries, reasonable oppor- 
tunity should be given to the delinquent employees 
to meet the charge framed against them and it is 
desirable that at such an enquiry the employees 
should be given liberty to represent their case by 
persons of their choice, if there is no standing order 
against such a course being adopted and if there is 
nothing otherwise objectionable in the said request. 

But where the standing orders of a company provide 
that at domestic enquiries only a representative of a 
union which is registered under the Indian Trade 
Union Act and is recognized by the company can 
assist, there can be no denial of natural justice ii 



CONSTITUTION OF INDIA (1950), Arts. 226 & 32, Note 78 (a) (iii) 908 


£he request of the workmen who insist to be assisted 
by a representative of their o wn unrecognized union 
with the object of indirectly obtaining recognition 
to their union' is rejected. AIR 1980 SC 9L4 and 
<1901) 2 Lab L J 417 (S C), Foil. Dunlop Rubber Co. 
(India' Lti. v. Their Workmen. (1965) 1 Lab L J 
426: (1964-65) 27 F J R 321: (>905) 1 S C W R 885 : 
AIR 1965 S C 1392 (1395. 1396) (Pt A) (Prs 9, 10). 

• —Art. 226 — Natural justice -Industrial dispute 

— Misconduct of worker — Enquiry bv management 

— Requirements as to. Meenglas Tea Estate v. The 
Workmen, (1963) 7 Fas L K 106 i (1963) 2 S C W R 
102 i (L90I) 2 Lab L I 392 ? (1903-64) 25 F J R 150: 
(1964) 1 S C J 98 : 1964 S C C 142 : (1964) 2 S C R 
1965 i AIR 1963 S C 1719 (1719. 1720) (Pt A) 
(Prs 4, 5). 

Art. 226 — Natural justice — Principles of — 

Industrial dispute relating to appointment to higher 
ost on officiating basis — Worker appointed not 
eard — Management defending his case — No viola- 
tion of principle of natural justice. See U. P. Indus- 
trial Disputes Act (28 of 1947), S. 19 (l). (1965) 10 
Fac L R 199 (All). 

—Art. 226— Natural justice — Principles of — Ap- 
plicability — Industrial dispute — Inquiry. See C. P. 
and Berar Industriil Disputes Settlement Act (23 of 
1947), S. 22(4). AIR 1959 Bom 413 (DB). 

Art. 226— Evidence Act (1872), S. 3 — Industrial 

Tribunal is a “Court" and must observe the rules of 
natural justice. AIR 1950 Mad 83 Overruled and 
held no longer good law in view of decision in AIR 
1950 S C 18S. AIR 1966 Cal 504 (507, 508) (Pt A) 
(Prs 22, 23) (DB). 

—Art. 226 —Industrial Disputes Act (1947), S. 12- 
Award by Industrial Tribunal refusing reinstatement of 
a dismissed workman and allowing compensation — 
Principles of natural justice a« d of law not follo wed 
in deciding the matter— Award held properly quash- 
ed. 1965 Ker L J 1151. 

Art. 226— Domestic Tribunals — Natural justice. 

Where a labour officer, by virtue of directions in 
an award passed in terms of compromise between 
parties, is authorised to do something which he is not 
bound to do under the statute, he becomes a domestic 
tribunal and as such he is under an obligation to 
observe principles of natural justice, and the non- 
observance thereof (absence of notice to pirties likely 
to be affected) is fatal to the legality of the parts of 
the report by the labour officer affecting such parties. 
Halsbury's Laws of Englmd, 3rd Edn., Vol. IX, 
pp. 580 and 581, Ref. 1960 Ker L 1 999: (1960) 2 Lab 
LJ 523:1961 Ker LT 223 i AIR 1961 Ker 265 
(268) (Pt D) (Prs 12. 13) (DB). 

Art. 226— Principles of natural justice — Indus- 
trial dispute— Preliminary issue — Notes of arguments 
received behind back of party — No opportunity 
given to that party to meet contentions advanced in 
notes — Principles of natural justice vitiated. 

Where a labour Court received written a r gumenis 
on the preliminary issue from one party, but vithout 
notice to the other party, aad no opportunity was 
afforded to the other party to meet the contentions 
advanced in the notes of arguments, in spite of an 
application by the other party in that behalf, the 
order of the labour Court on the preliminary issue 
was clearly vitiated for non-observance of the princi- 
ples of natural Justice. In matters like this, the true 

f uiociple is, not whether the Labour Court was ieal- 
y influenced by the n>tes of argu nents submitted 
to it. but whether there was possibilitv of its being 
Influenced. (1963-64) 26 F J F 324t (1903) 1 Mys L J 
200 : (1963) 3 Lab L ) 235 (I96 0 7 Fac LR 301 t 
.AIR 1963 Mys 206 (207) (Pt A) (Pr 4) (DB). 


Art. 226 — Applicability — Direction by Central 

Government to comply with provisions of Employees 
Provident Funds Act —Opportunity to employer not 
given — Remedy of employer. Section 19-A does not 
provide for any enquiry into the matter before the 
Central Government and does not lay down that the 
employer is to be given an opportunity to present his 
case before Government. It only enables the Central 
Government to issue certain directions in case of any 
difficulty or doubts and such directions are to be 
considered final. Employer can defend himself when 
proceedings are taken agaiast him under S. 14 of the 
Act; writ of mand imus against Government cannot 
be issued. (1957-58) 12 F J R 115 (Punj). 

78 (a) (iv). Hearing and decision by 

different bodies. 

• -Art. 226 —Natural justice — Scheme proposed by 

Transport undertaking under S. 08C, Motor Vehicles 
Act— Hearing bv State Government under S. 88D (2) 
of the Act — Minister in charge, directing Secretary 
to Government to hear objections under S. 08D (2) 
— Secretary giving personal hearing to parties— Entire 
material received by him put before the Minister in 
charge, who made his order approving the scheme 
— Or ler issued in name of Governor, authenticated 
by the Secretary in chirge — It must be held the 
State Government gave hearing to parties — But such 
hearing given by Secretary offends principle of 
natural justice that authority empowered to decide 
disoute must be one without bias and proceedings 
and hearing given in violation of that principle are 
bad. 1959 SCJ 967 i (1959) 2 MLJ (SC) 156 : (1959) 
2 An W R (SC) 156: AIR 1959 SC 308 (32 2, 323 324, 
325, 326. 327. 333, 334, 338, 339, 340, 341) (Pt E) 
(Prs 21, 22, 27, 30, 31. 47, 49, 50, 61,63, 67). 

• Art. 226 —Natural justice — Appellant taxed by 

assessing authority on instructions from superior 
authority — Failure to give opportunity to meet 
opinion of superior authority — Validity of assess- 
ment. 

Held, that the order which the Commercial Tax 
Officer ultimately passed showed that he was merely 
voicing the opinion of the Assistant Commissioner 
without any conviction of his own. It was clear that 
the Commercial Tax Officer did not exercise his own 
judgment in the matter and faithfully followed the 
in^tructi ns conveyed to him by the Assistant Com- 
missioner without giving the app?l!ant an opportu- 
nity to meet the paints urged against him. The whole 
procedure was contrary to the principles of natural 
justice. The procedure adopted was unfair aad was 
calculated to undermine the confidence of the public 
in the impartial and fair ?dministration of the sales 
tax department concerned. Mahodayal Premchand v. 
Commercial Tax Officer, 1959 SCR 551 1 (1958) 9 
S T C 428 i 1958 SCJ 728 : (195S) 2 Andh W R (SC) 
93 • (1058) 2 Mad LJ (SC) 93 : AIR 1958 SC 667 
(670. 671) (Pt A) (Prs 18, 19). 

Art. 226 — Order of Commissioner setting aside sale 

under U. P. Z. A. and L. R. Rules, R. 285-1, on ground 
of irregularity in sale proclamation— Order, however, 
failing to record finding that party had suffered subs- 
tantial injury —Order reversed by Government under 
S. 219 of Land Revenue Actwithout hearing petitioner 
— Held order of Government contravened para 913 of 
Revenue Manual read with R. 119 of Revenue Court 
Manual and also violated principles of natural justice 
and omission of Commissioner to locord finding as to 
substantial injury was not sufficient for not interfering 
with impugned order— See U. P. Land Revenue Act 
(3 of 1901), S. 219. 1965 All W R (11C) 826. 

— Art 226 — Land Acquisition Act (1894\ S 11— 
Award prepared and filed - Land Acquisition Officer 
revising award at direction of his superior officer— 
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Second award is illegal — Principles of natural justice 

V iolation of — Observation on couduct oi superior 
officer : See Land Acquisition Act (1894), S. 11. AIR 
19(52 All 61. 

""““Art. 226 — Principles of natural justice — Hearing 
petitioner— Proceedings under Motor Vehicles Act- 
Petitioner not heard — Full opportunity for redress 
available at appellate stage — If there was any defect 
in proceeding it was curable by procedure prescribed 
before Appellate Authority. AIR 1955 N U C (All) 
3589. 

— Art. 226 — Natural justice — Rejection of review 
petition without hearing petitioner — Principles of 
natural justice. See Tenancy Laws-U. P. Tenancy 
Act (17 of 1939), S. 273. AIR 1955 N U C (All) 
1517. 

Art. 226 — The rule of natural justice that the 

parties should he heard. 

U. P. Act 30 of 1953 is not invalid because a mem- 
ber of the Board of Revenue who has not heard the 
parties can sign concurrence to the judgment written 
by another who has heard the parties. See U. P. 
Board of Revenue (Declaration of Procedure and 
Validation) Act (30 ot 1953). AIR 1954 All 660 iDB). 

Arts. 226 and 215— Judgment of concurrence of 
one of members of Revenue Board quashed on 
ground that he did not hear parties— Case sent back 
to Board for disposal according to law — State Legis- 
lature Passing Act 30 of [953, authorising Member 
who had not heard the parties to sign Concurrence 
with judgment written by another number who had 
heard the parties — Judgment in case signed by 
another member purporting to act under the new 
Act — There is no disregarding the decision of the 
High Court — U. P. Board of Rev enue (Declaration of 
Procedure and Validation) Act (30 of 1953). 

Appeal before Revenue Board— One of the Members 
hearing parties writing judgment and sending it to 
another member for concurrence —The other member 
concurring and signing judgment without hearing 
parties — High Court in petition under Art. 220, 
quashing the judgment of the other member who had 
not heard the parties -Case going back to the Board 
for disposal accoidiog to law — Three days after the 
High Court decision, State Legislative passing U. P. 
Board of Revenue (Declaration of Procedure and 
Validation) Act, 1953 - Under Act, hearing of parties 
by both Members of Board not necessary — Purporting 
to act under the Act, the judgment of Member who 

heard the parties sent to another Member for concur- 
rence— Other member signing concurrence without 
giving opportunity to parties ior being heard- In the 
circumstances of the case, held, that the Board could 
not be said to have disregarded the decision of the 
High Court u p >n the writ petition — This would have 
been the case had the new Act not intervened. 1954 
All L J 656 : A I R 1954 All 660 (6CI) (Pt-A) (p r 4 ) 
(DB). 

Ait 22 6— Natural justice— Revenue Board setting 

aside sale without hearing auction-purchaser — Gov- 
ernment directing Board to hear parties— Government 
order passed without hearing petitioner — Violation 
of — ■ Principles of natural justice — Power of High 
Court to issue writs. See Hyderabad Land Revenue 
Act (8 of 1317-F), S. 100. AIR 1959 Acdh Pra 7. 

Art. 226 — Natural justice— Disciplinary Proceed- 
ings Tribunal of two members — After recording of 

evidence one retiring and another taking his place 

Judgment on evidence recorded — No fixed quorum 
prescribed for Tribunal— Principle of natural justice 
held not violated, specially when no objection was 
raised before Tribunal. (1951) 1 Lab L J 021 Distinv 
(1959) 2 Lab L J 261 (Andh-Fra). ’ ** 


• Art. 226 — Quasi judicial orders 
to quash— When will issue. 


— Certiorari 


The State Government when making a declaration 
under S. 0, Land Acquisition Act, does not act in a 
quasi-judicial capacity. There is no duty cast upon 
the Government under the provisions of the Act or 
any rules framed thereunder to act judicially. There 
are no indications in the provisions of the Act tc 
show that the Government while making up its mind 
to issue the declaration has to give opportunity to the 
parties concerned to produce evidence before it and 
decide the matter on consideration of the evidence 
before it. Hence no writ of certiorari can issue quash- 
ing tli 0 said declaration for non-observance of the 
principles of natural justice. 

Under S. 5- A of the Act, the Legislature itself pro- 
vides that the hearing is to be given by the Collector 
and the satisfaction is to be of the State Government 
a fter taking into consideration the report made by 
(he Collector and if the hearing has been given by 
the Collector, there can be no violation of the prin- 
ciples of natural justice in the State Government noi‘ 

giving any hearing to the petitioner before making a 
declaration. 

I he Government acts judicially under Ss. 5-A aDd 
0 (1) of the Land Acquisition Act and hence such an 
action must conform to the principles of natural 
justice. One of these principles is that a parry whose 
civil rights are affected must have a reasonable* 
opportunity of presenting its case. This principle. is 
based on the maxim audi alteram partem, i.e., hear 
the other party. The requirement to give an oral 
hearing will depend on the circumstances of a parti- 
cular case. In the instant case, the petitioner gets no* 
opportunity of rebutting the Collector’s report if it is 
against him or of supporting it, if it is in his favour 
unless he is given an opportunity of being orally 
heard. \\ here no opportunity was given a writ of 
certiorari should be granted for quashing the notifi- 
cation under S. 8 ( 1 ) of the Land Acquisition Act so 
that the same may be issued again if the objections 

c.f the petit, oner ar^ still rejected after he has an 
opportunity c f bping heard. M/s. Tinsukia Develop- 
ment Corporation, Ltd. v. State of Assam, AIR 1961 
Assam 1 33 (141, 143, 144, 147, 148) (Pt B) (Prs 14, 
21,22, 39) (FB). 


Arts. 220 and 227 — Principles of natural justice 
—Sea Customs Act (1878), S. 182. 

Where it was the Assistant Collector of Customs, 
who gave a personal hearing to the party heard the 
arguments, but it was the Deputy Collector of 
Customs who passed the order of confiscation and 
imposition of penalty under the Sea Customs Act, 
without giving any further hearing to the party, 
i.‘ cannot be said that there has been proper com- 
pliance with the principles of natural justice. If one 
person hears evidence and arguments and another 

person decides, then such a procedure is destructive 

of the concept of a judicial hearing and defeats the 
object of a personal hearing. Personal hearing, 
enables the authority concerned to watch the 
demeanour of the witnesses and clear up his doubts 
during the course of the arguments and the party 
appearing to persuade the authority by reasoned 
argument to accept his point of view'. But if one 
person hears and another decides then personal 
hearing becomes an empty formality and such a 
procedure offends the basic principle of judicial 
procedure. A I R 1959 S C 308; 59 Cal W N 969, 
Foil. Even if there has been no actual prejudice 
caused to the person by reason of the principles or 
natural justice being vio!a f ed still if it is established 
t!i at there has been in fact any non-complianco or 

the principles of natural justice, the Court will have 
no hesitation in setting aside the act or order whick 
is made in violation of natural justice. 1961 A t- 
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956, Appeal from Original Order No. 15 of 1959, 
Foil. (1964) 08 Cal W N 97 4. 

Art. 226 -Sea Customs Act (1878). S. 182 — Im- 
ported goods — Confiscation of — Adjudication pro- 
ceedings —Personal hearings in — Hearing given by 
one officer — Order of confiscation passed by ano- 
ther officer — Principle of natural justice is not 
observed— Order can be challenged. 

Where a personal hearing is given in an adjudica- 
tion, the person who hears cannot allow an enquiry 
to be held or evidence to be taken by another person 
and then pass the order on leading the records. The 
person to be heard is deprived of an oppor- 
tunity of satisfying the person who passes the order. 
The words “personal hearing" connotes personal 
aspect both as regards the person heard and the 
person*, hearing. That is the principle of natural 
justice which indicates that personal hearing is not 
an empty formality. 

Where, therefore, a personal hearing is given in 
an adjudication of confiscation of imported goods 
under S. 182 by the Assistant Collector of Customs 
and the order of confiscation is passed by the Deputy 
Collector who did not hear the importer in person, 
his order is impeachable on the ground of violation 
of the principle of natural justice. A T R 1959 S C 
808, Foil ; App. No. 375 of 1950, dated 5-10-1950 
(Bom), Not foil, f 1963) 1 Cri L J 749 : AIR 1963 
Cal 331 (335, 336) (Pt D) (Pr 19). 

—Art. 220 — Controller has implied power of 
termination of appointment of registered stockist — 
Or of cancellation of declaration of controlled 
source — But in pissing such order he must observe 
rules of natural justice. See Iron and Steel (Control) 
Order (1950), Cl. 4. (’03) 67 Cal W N 36: 

Art. 220 — Natural justice — Principles of — 

Hearing by one person — Decision by auother not 
proper — Computation by Agricultural Income Tax 
Officer — Assessment by successor — Rule stated — 
Bengal Agricultural Income-tax Act (4 of 1944), 
S. 25 (3). 

In the case of judicial proceedings, or proceedings 
which are in the nature of judicial proceedings, the 
ordinary rule is that one person cannot hear evi- 
dence and another person decide the case. But there 
may be special provisions made by statute dealing 
with exceptional cases. The very fact that it has 
been found necessary to make statutory provisions in 
exceptional cases shows that the normal rule is to 
the contrary. Normally, where we are to apply only 
the rules of natural justice, the procedure of one 
person hearing the party concerned and another 
person passing a judgment cannot be supported. So 
tar as the Agricultural Income Tax Officer is con- 
cerned, he cannot be said to act judicially for all 

S urposes. Apart from hearing evidence of certain 
escription, ho has also administrative duties. Mere 
computation of liability to pay tax is no! a judicial 
act but an administrative act. If one officer has made 
a computation and lei t such exhaustive notes that 
a further computation was merely a mechanical 
process, that is say, a matter merely of arranging 
figures or computing them, then such a procedure 
should not be struck down. A computation of that 
description would merely be an administrative pro- 
cess and not judicial. But it the process involves 
not merely computalion but the exercise of dis- 
crimination or the evaluation of auy evidence, whe- 
ther that of witnesses or documents, or a determina- 
tion of issues upon which two views may be ex- 
pressed, one in favour of the assessee and another 
against him, then it can no longer be called a 
mechanical computation, and in that event, no 
assessment is possible by a person who has not 
looked into the evidence or heard arguments. It is 
but obvious that there is a statutory duty to hear 
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the assessee. Where there is involved a determina- 
tion as to whether certain claims should be allowed 
or disallowed and even a determination as to the 
genuineness of the books of account. This cannot be 
considered as a mere computation. It may be that 
the procedure adopted by the succeeding officer was 
irregular but that cannot make his order a nullity, 
when he had jurisdiction both territorial and 
pecuniary to assess the assessee. 1962 Cal L J 18. 

Art. 226— Natural justice rule — Compliance — 

Delegation of authority — (Rules and Regulations o2 
the State Medical Faculty of West Bengal, S. 6, R. 1). 

Rule of natural justice demands that a person 
should not be condemned unheard. There is how- 
ever no hard and fast rule governing such an enquiry. 

A? l0D 3 as it: can * air *7 l 58 inferred that the person 
charged with some omission or commission has been 

able to place his case before the enquiring authority, 
the rule is satisfied. Where statute provides that an 
individual or a body shall hear a dispute, it might bo 
said that the hearing cannot be delegated. But where 
there is no such statutory provision, and a body 
which has to hear the disputed point is an unwieldy 
buoy, it is not illegal for it to appoint a smaller en- 
quiry commitlee out of its members to go into the 
question and make its recommendation. The whole 
point is that the person involved must have a hear- 
ing. As long as he can fairly represent his case, the 
rule of natural justice is satisfied. Of course the en. 
quiry committte cannot straight-away make an order. 
The recommendation must be made to the larger 
body and considered by them and the order must be 
their order. 

Held that upon the facts of the case, the petitioner 
was given a full bearing and his case was adequately 
considered, not only by the eoquiry com nittee but 
also by the Governing body of the State Medical 
t acuity and the order was made by the Governing: 
body, lhe rules of natural justice were therefore 
? atl sfied. 50 Cal W N 730 (SB); 1911 A C 179; 54 Cal 

n | N ,M 3 ;,5 e J '• °“- r , LR ( 19 ^) 2 Cal 252 i AIR 1954 
Cal 193 (194, 195) (Prs 5, 6). 

: Alt - 226— Writ for quashing order— Arguments 

heard by Additional Collector — Order passed bv 
Collector. 

It is an accepted principles of law that it is only 

that authority who can pass the final order who 
hears the argument. There is no procedure of one 
authority, hearing the case and expressing his opinion 
and sending it for formal sanction by a higher 
authority. Such a procedure may probably be 
prevalent and in force on the executive or the ad- 
ministrative side but not at any rate on the judicial 
side. 

Held that the order passed by a Collector in a case 
where the arguments were heard not by him but 
by the Additional Collector was improper and was 
gashed ILR (1952) Hyd 525 : 1952 Cri L J 1297 : 
AIR 1952 Hyd l4d (147) (Pr 1) (DB). 


Vrts. 226, 311 — Dismissal by superior authority 
on evidence recorded by subordinate officer is not 
bad provided the superior authority has applied his 
mind to the evidence. 

In the administrative matters (dismissal of a Police 
constable), when dealing with right of a party, the 
deciding authority must himself consciously and satis- 
factorily deal with the records- on which the order 
is being passed. What is meant by the rule that ‘he 
who decides must hear’ is that the administrative 
agency, makirg the findings, must address itself ; to 
the evidence; and, upon the evidence before it, must 
conscientiously reach a conclusion which it deems 
such evidence to justify. The rule does not mean that 
the evidence should be taken by the authority who 
makes the final decision. The aggrieved party would 
only succeed should he establish that the order chai- 
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ienged was without any directing of the mind to the 
evidence by the deciding functionary. AIR 1959 S C 
oOH, Exp!.: AIR 1956 S C 285, Foil ; 62 SE 780 (790), 
Rel. on. 1961 Ker L T 35: (1<*61) 1 Ker L R 56 i AIR 
1961 Ker 299 (301) (Pr 3) (DR). 

Art. 226 — Domestic tribunal — Disciplinary 

notion— Formalities. 

In taking disciplinary action against a member of a 
domestic tribunal, it is not necessary that the charge 
and the demand for an explanation must proceed 
from the very authority competent to inflict the 
punishment and. on principle there is no reason why 
these should not proceed from some subordinate 
authority. 1958 Ker L T 48 : 1958 Ker L J 538 : AIR 
1958 Ker 164 (165) (Pt C.j (Pr 4)(DBj. 

Art. 226 — Concurrence by other member of 

Revenue Board with opinion given by single member, 
without hearing party affected— Decision not opposed 
to principles of natural justice. See M B. Revenue 
Administration and Ryotwari Land Revenue and 
Tenancy Act (60 of 1950), S. 18. AIR 1955 Madh B 
185 (187, 188) (Pt A) (Prs 12, 14, 17) (DB). 


mukh by virtue of S. 3 of the Ordinance. Held that 
the case of the applicant should now be heard in the 
manner provided by S. 4 (d) of the Ordinance, Case 
Jaw discussed AIR 1948 Bom 6 L Disst. irom. ILR 
(1955) 5 Raj 995 i AIR 1955 Raj 203 (207, 208) (Pt I) 
(Prs 17, 22) (DB). 

78 (a) (v). Defence. 

® Art. 226 —Domestic Enquiry — Natural justice — 
Enquiry by management— Representation -Workmen 
entitled by Standing Order to representation only by 
representative of recognized Union-Workman insis- 
ting on assistance of representative of their unrecog- 
nized Union with a view indirectly to obtain 
recognition to Union— Principle of natural justice is 
not violated by refusal of such request. AIR 1965 
^ C 1392. 

7 - Art. 226 — Enquiry into charges of misappro- 
priation against 11 unicipal servant — 5 ervant declini- 
mg to examine witnesses— Enquiring 0 ! ficer holding 
no hearing on date fixed for examination — No com- 
plaint can be made. 


Art. 226— Natural justice — Appeal by dismissed 

teacher to the President, Board of Secondary Educa- 
tien — Appeal heard by President’s nominee — Order 
passed by President — Both legal — No violation of 
principles of natural justice. See Bihir High Schoois 
(Control and Regulation Administration) Act (13 of 
i961.i, S. 8 (2). 1963 BLJP, 8S0. 

Art. 2 26— Natural justice - Hearing bv Collector 

—Final decision by his successor without giving ary 
•hearing to the appellant— Word 'adjudged' in S. 182, 
Sea Customs Act shows that the matter should be 
approached judicially— Principles of justice violated 
—Order vitiated. See Sea Customs Act (1878), S. 107 
(8). A I R 1965 Punj 84 (DB). 

-Art. 226 — Natural justice — Principles of — 

Judicial or quasi- judicial matter heard by an autho- 
rity — Decision given by some other authority — 
Held procedure violated principles of natural jurtice. 

Held on facts, that the matter before the Minister 
was a quasi-judicial matter. The deciding authority, 
a. e., the Minister, must have dec ded it judicially or 
by a judicial approach. The Deputy Minister who 
heard the cases was not authorise! to decide then 
and the Minister who alone had the authority to 
decide them never hear! the parties. The order of 
the Minister could not be supported in law. 1915 
AC 12" and AIR 1959 S C 308 and AIR T955 Raj 203 
and AIR 1952 Raj 46 and AIR 1960 SC 606, Rel. on • 
AIR 1957 SC f-48 and AIR 1958 S C 398 and AIR 
1958 S C 578, DFt ILR (1965) 15 Raj 619: AIR 
1966 Raj 50 (53, 54) (Prs 13 . 17) (DB). 

Art. 226 — Quasi judicial tribunal — Hearing 

parties'— (Rajasthan Jagir Decisions and Pnceed- 
ings (Validation) Ordinance (6 of 1955), Ss. 3, 4 (d)) 
— AIR 1948 Bom 63, Disst. from. 

The minimum requirement that the Rajpramukh as 
a quasi judicial tribunal acting under S. 3 of Ordi- 
nance VI of 1955 should fulfil is to give a hearing 
to the parties before it. If there is any evidence to he 
taken that evidence may be taken by some authority 
designated by the Rajpramukh, but thereafter the 
Rajpramukh should give a hearing to the parties. In 
the absence any rule or law which provided that the 
Rajpramukh would appoint some subordinate officer 
to hear the representations and make the report upon 
which he would pass such orders as he thought 
proper, it see ns necessary that the Rajpramukh as a 
quasi judicial tribunal should have given a personal 
hearing to the party. 

In the absence of a rule or law to that effect the 

Rearing by the Minister is not the same thing as the 
bearing by a quasi-judicial tribunal like the Rajpra. 


Where in an enquiry against a municipal servant 
on the charges of misappropriation, a date was fixed 
tor him to examine witnesses, but the servant informs 
the presiding officer that he does not propose to 
examine any witnesses, no complaint can be made, if 
the presiding officer holds no hearing on the date to 
which the eaquiry w is adjourned for examination of 
the witnesses. I960 All L J 409. 

Art. 226— .Natural justice. Even if their is no 

S P eC M C I- )r0vis,0n * n the statute, the judicial order 
should not be passed against a person unless he is 
heard in self-defence — Order proposed to be based 

U <r CI i Bombay Money lenders Act— Notice to 

offending money lender calling upon • him to show 
cause why appropriate order should not be passed 
against him is essential —Notice should be followed 
by enquiry in which the money lender should get 
clear idea of allegations ag linst him and he should 
be given opportunity to meet them. See Debt Laws — 
Bombay Money-Lenders Act (31 of 1947), S. 14. AIH 
1957 Bom 12. 

Art. 226 — Disciplinary action against publio ' 
servant for alleged misconduct — Public servant not 
given reasonable opportunity to defend himself — 
Order quashed under Art. 220. See Ibid, Art. 311. 
AIR 1964 Cal 503. 

Art. 226 — ‘Natural justice’ — Audi aHeram partem 

Scope and applicability of rule— Bombay Munici- 
pal Boroughs Act (IS of 1925;, S. 28 (2)— Appeal by 
Councillor to State Government against order of 
Collector — No notice — Effect— Appellate order of 
State Government is vitiated. 

It is the duty of a quasi-judicial officer to act juci- 
cially, and give each of the parties an opportunity of 
adequately presenting his case. 1915 App Ca> 120, 
Belied on. If any person alleges that the rule of 
natural justice was not intended by the Legislature 
to be followed, the burden of proof is on that person. 

l he functions which the State Government has to 
perform in a appeal under sub-s. (2) of S 28 of the 
Acts against the orders of the Collector are quasi- 
judicial functions. Though a quasi- judicial officer 
acting in his appellate jurisdiction is not bound to 
give a personal hearing to the appellant he is bound 
to give an opportunity to the appall mt to state his 
cjse. 1911 A C 179 and 1915 A C 120 and AIR 1960 
S C 606 and AIR 1957 S3 648. Rel. on. (i960; 1 Guj 
L R 53 : (196J- 1 Guj II C R 76 : AIR 1900 Guj 19 
(20. 21, 22, 23) (Prs 3, 4, 5, 7, 8, 9) (DB). 

Art. 226 - Master and Servant — Head clerk of 

University — Dismissal of — Opportunity given to 
produce defence —Opportunity not availed of No 
violation of natural justice. 
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The petitioner-respondent was appointed a Head 
clerk in the University in May, 1958. A complaint 
was made against him on 10th May and on the basis 
of the complaint he was suspended by the Registrar 
of the University on the 17th May. On 9th June, 1958, 
a detailed charge sheet was delivered to the petitioner 
and he was given an opportunity of producing the 
defence, if he had any. When he did not produce 
any defence he was called by the Registrar at his 
office and the evidence was read over to him and he 
was given opportunity to cross-examine the witnesses 
on 6th August, 1958. On 9th August the Registrar 
wrote to the respondent in which he was informed 
thit the inquiry against him had been completed and 
that he was given another opportunity to produce 
defence if he liked, and show why he should not be 
unished in the manner indicated. The respondent 
id not produce any defence in spite of various op- 
portunities given to him and the final order was 
passed on 2 1st November, 1958, dismissing the res- 
pondent from service. 

Held, that the principles of natural justice were 
not violated and the punishment of dismissal award- 
ed to him was in the circumstances, fair and just. 
AIR 1960 J & K 80 (82, 83) (Prs 11, 16) (DB). 

7 " 7 "Art. 226 —Natural Justice— Madras Hindu Re- 
ligious and Charitable Endowments Act, S. 45 — 
interlocutory order suspending hereditary trustee — 
Disregard of rules of natural justice — Notice is 
accessary. 

Any interlocutory order of suspension of heredit- 
ary trustee under S. 45 (3) is bid, if it has been made 
in disregard of rules of natural justice. A trustee is 
•entitled to a fair opportunity of making relevant 
statements and of controverting the grounds on 
which immediate action of his being suspended from 
his hereditary right of managing the trust, is con- 
templated. 1900 Ker L T 1007: f L R (I960) Ker 
1259: I960 Ker LJ 1445: AIR 1961 Ker 87 (91) 
(Pt C)(Pr8) (DB). 

Art. 226— Order by Labour Judge disallowing 

particular lawyer to appear for party after granting 
permission to party to be represented by counsel — 
Petition under Art. 220 challenging such order — 
Power of High Court to quash such order — Per 
Dixit J.: — Course adopted by Labour Court was 
neither dignified nor fair— To call lawyer obstruc- 
tionist because he made application for adjournment 
or for transfer or for further and better particulars 
was an erroneous conception- of position he occupied 
— Per Chaturvedi J. — In such matters High Court 
does not sit in appeal under Art. 220, over Labour 
Court — (M. B. Industrial Relations lAdaptation) Act 
(2000 Smt.) -S. 83-A). AIR 1955 N U C (Madh B) 
3755. 

Art. 226 -Opportunity to rebut evidence not 

given - Effect. See Ibid, Art. 311 (2). AIR 1962 Madh 
Pra 15 (DB). 

Art. 226 — Natural justice — Order dissolving 

Board of Directors — Opportunity to file objections 
given— Order not justicL ble. See Co-operative >oci- 
etjes Act (2 of 1912), S. 38-A (1) (M. P. Amendment). 

I960 Jab LJ 88. 

Arts 226 and 311 — Natural justice — Dismissal of 
servant—Chirge of criminal nature— No opportunity 
gi'/en to exp! ain or rebut charges— Order not main- 
tainable. 1958 \1 P L J (Notes) 99. 

[Reversed in 1900 MPLJ (Notis) 207.] 

" A r t. 226 — • Practice — Writs by candidates de- 
barred by a University from appearing at subsequent 
•examinations on their being found gailty of copying 
at the examination — Charge did not specifically «ay 
svho copied whom — Same counsel appearing for 


both the candidates — Interests of candidates con- 
flicting — Taking up the defence of both the candi- 
dates by the same Advocate, in the circumstances, 
was not proper. 76 Mad L W 760 i ILR (1964) 1 
Mad 244 : (1964) 2 Mad L J 336 : AIR 1964 Mad 
460 (461) (Pt £) (Pr 6) (DB). 

Art. 226— Rules of Natural Justice— Opportunity 

to defend must be given to member of club whose 
conduct is impugned. AIR 1955 N U C (Manipur) 
4546. 

-Art. 226 — Principle of natural ju«tice — Patna 

University Act (25 of 195 1) — Statutes under —Ordi- 
nance IV, Para 21 — Syndicate of University acting 
under — It acts judicially — It should observe prin- 
ciple of natural justice. 

The Syndicate of the Patna University exercises 
quasi-judicial duties while acting under the provi- 
sions of Para. 2L of Ordinance IV of the Statute. It 
therefore fallows that the Syndicate must follow the 
principle of natural justice while acting in this capa- 
city and adequate opportunity must be given by the 
Syndicate to the examinees for presenting their case. 

I his principle of natural justice is denied when the 
Unfair Means Scrutinv Committee refuses to give the 
examinees the materials upon which the allegation 
about using unfair means at University examination 
is based and also refuses to give them an effective 
opportunity of defending themselves against such 
allegation. AIR 1902 S C II 10 and M f C No. 777 of 
1959, D /- 10- 5-1900 (Pat), Rel. on. AIR 1964 Pat 291 
(291, 292) (Pr 4) (DB). — 

Art. 226 — Certioiari — Quasi- judicial orders — 
Denial of reasonable opportunity — Interference — 
Orders under S. 3 (1) of Madras Restric ions On 
Habitual Offenders Act (6 of 1948) (is applied to 
Union Territory of Delhi). 

It is incumbent on every quasi-judicial authority to 
inform the person concerned about the materials that 
are sought to be used against him and to give him an 
opportunity of explaining or rebutting the same. 
Order passed under S.3(l) of theMidras Restrictions 
on Habitual Offenders Act (as applied to Delhi) 
without informing -the person, the materials from 
which the due verification was sought to be made, 
is bad. (’65) 67 Pun L R 1234. 

7 — Art. 220 — Natural justice — Foreign judgment 
dismissing suit at preli ninary stage — Refusal io ad- 
journ case — Effect — If violation of principles of 

p 3 ^Vg^DB SeeCivil P ' C ‘ ( i908 )» S * 13 * AIR 1959 

Art. 226 — Natural justice — Principles of — 
Departmental proceedings — Principles of natural 
justice — Right to be reoresented by a lawyer. See 

Ibid, Art. 311. AIR 1963 Tripura 20. 

78 (a) (vi). No infringement. 

® — -Art. 226 — Natural justice— Proceedings under 
Delhi and Ajmer Merwara Rent Control Act - Land- 
lord not appearing in spite of repeated notices and 
adjournments — Ex parte proceedings -No violation 
of rules of natural justice. See Houses and ReDts — 
Delhi and Ajmer Merwara Rent Control Act (19 of 
1947), >. 7- A. AIR 1932 S C 646. 

•“ Art. 226 Natural justice — Appeal dismis- 

sed without hearing appellant — (Sea Customs Act 
(1878), Ss. 188 and 191). 

There is no rule of natural justice that at every 
stage a person is entitled to a personal hearing. More- 
over when the appeal against the orders of the 
Customs Authorities was Sled beyond limitation, and 
the Appellate authorities dismissed the appeal as 
barred by limitation without hearing the aopellant, 
there is no violation of the rule of natural justice 



908 


CONSTITUTION OF INDIA (1950). Arts. 226 & 32, Note 78 (a) (vi) 


Roy, F. N v. Collector of Customs; Calcutta, 1957 

SCR 115 l: (957 SCA 7 G4 i 1957 Cri L J L020 : 1957 

SC J '34 i(1957) Mad L J (Cri) 6S4 : AIR 1957 S C 
643 (6 52) 'Pt B) (Pr 11). 

-ArF 226 Natural justice— Removal of Pradhan 
o. GaonSabha under S. 95(1) (g) (iii) of U. P Pan- 
ehayat Raj Act t.20 of .1947) — Regular enquiry not 
contemplated in Act — Petitioner had not demanded 
opportunity to be heard and to defend himself — 
Explaining to petitioner, charges framed against him 
was sufficient compliance with principles of natural 
justice and provisions of Act — U. P. Panchavaf Rai 

Aet 20 °f i947), s . 95 (1) (g) (iii). AIR 1903 S C 375, 

<P.V,F« 3. JMDB?- 73 ’ MR 1965 370 <371 > 

—-Art. 22G — Central Excise Rules (1944), R. 10- 
Short levy — Limit of three months prescribed for 
making demand — Delay in issuing show cause 
notice likely to frustrate purpose of action — Prin- 
ciples of natural justice not applicable. 

It is well settled that when immediate action is 
required to be taken and the delay which the right of 
hearing may involve is likely to frustrate the very 
purposes of the action, the principles of natural 
justice would not apply. In such a case all that is 
required is that the authority taking action must keep 
an attitude of impartiality and fairness. 

\Miere the only dispute between the parties was 
whether the bottles could be treated as laboratory 
glassware or other glassware during a period of two 
months and ten days the Department officials errone- 
ously considered the bottles to be laboratory glass- 

ware and after realising their mistake they asked for 
the recovery. 

Held, that the case clearly fell within R. 10 and 
the demand was rightly made. Rule 10 gives the limit 
ot three months for making the demand. The period 
of three months would have been over in the process 
ot issuing a show cause notice and receiving a reply 
and deciding it. 1 he version of the assessee was al- 
ready known to the assessing authorities and show 
cause notice was not necessary. AIR 19G5 All 305 
(308, 309) (Pt D) (Pr 7). 6 


Art. 22G Natural justice — Principle 


not 


— - — — J ^ X* 

•ppiieable to compulsory retirement. 

Compulsory retirement is not a punishment and 
does not involve the servant’s being deprived of any 
property. The principle of natural justice is that a 
person should not be punished or deprived of his 
property without being heard. It does not apply to 
retirement in accordance with the rules of service. 
It does not apply to compulsory retirement any more 
than to retirement on reaching the age of super- 
annuation or discharge on completing the term of 
appointment. Abdul Ahad v. Inspector-General of 
Police, U. P. ( 19G5) l Lab L J 110 i ILR ,1964) 2 All 
959 t 1904 All L J 791 - 1964 All \V R (HC) 467 • 
(1964) 9 Fac L R 197; AIR 19G5 All 142 (150) (Pt F) 
(Pr 14) (FB). M ' 

—Arts. 226 and 311 — Natural justice— Examinee 
using unfair means Inquiry by delegate on spot — 
Cancelling of result by University — Validity. 

The rule of natural justice merely requires that no 
person shall be condemned unheard. In a case where 
an examinee used unfair means in his examination it 
no where requires any questioning of the offending 
examinee by the ‘ University’ or the Executive Council 

it is sufficient for the University’s agent or delegate 

on the spot to give him a reasonable opportunity of 

explaining his position. Tn such a case, there is no 

rule of natural justice which enjoins a procedure like 
that laid down in Art. 311 of the Constitution iq=S7 
ARLf 213, Diss. from; AIR F56 All 539, Disting 7 
and Lxpl. AIR 1960 All 198 (199) (Prs 4 5) g ’ 


Art. 226 — Motor Vehicles Act does not give* 
party right to appear and be heard - Right not given- 

V NC ! , vl ° Iatlon n of ^tural justice - Opportunity 
afforded at appellate stage — Regional authority has 
accretion in granting permit — Act does not require 
him to act judicially. AIR 1955 NUC (All) 3589. 

—Art 226 — Temporary assignment of lands to 
political sufferers - Subsequent order for permanent 

assignment to others - Order passed without hearing 
temporary assignees - Still order is not invalid - 
It cannot be quashed by a writ of certiorari on the 
ground that it has been passed in violation of the 
pnncip^eofaudi alteram partem. AIR 1961 Andh- 
Fra 123 (125, 126) (Pt A) (Prs 9, 15, 1G) (DB). 

“Art. 226 Natural justice — Pensions Act does 
not contemplate any elaborate inquiry— No founda- 
tion tor the grievance that principle of natural justice 
was violated and that maxim audi alteram partem 

Ytd I in^ lv . en J ? ffect to * See Pensi0iis Act (1871), S. 5. 
AIR 19o9 Andh-Pra 487 (DB). 

■—Art. 226 Natural justice — Order passed by 
Mate Authority under Motor Vehicles Act in dispos- 
ing ot appeal under S. 64 of Act, without giving 
opportunity for oral hearing — Principle of natural 
justice is violated Sufficient opportunity given to 
state the case — Party is not entitled as of right to 
he heard - Order passed without hearing in such 
case is not contrary to principles of natural justice. 

VehicJes Act (1939), S. 64. 1958 Andh 

-U 1 627. 

““Art. 22 o Right to carry on business in cement 
Reasonable restriction — Cancellation of licence 
under Cl. 14 and the petitioner distributing agency 
in respect of Government stock — Reasonable oppor- 
tunity against cancellation of licence only necessary, 
bee Ibid, Art. 19 (1) (g). AIR 1962 Assam SO (DB). 


Art. 226— Administrative order— Natural justice 

Petitioner not heard — Effect — Interference. 

1 he order of settlement of forest Mahal issued by 

rorest Department is an administrative order and 

unless tiiere be violation of any statutory rules or 

principles there is oo scope for issue of any writ of 
mandamus. 

rhe Government is not obliged to give a party a 
hearing and there is neither any violation of the 
principles of natural justice if the party is not heard 
before rejecting his application for review of the 
order rejecting his tender. AIR 1961 Assam 123 
(124) (Prs 3, 4) (DB). 

■y— Art. 220 — C. P and Berar Sa'es Tax Act (21 of 
104/ ), S. 11 (4) — C. P. and Berar Sales Tax Rules 
(,1^4*7), R. 32 — Reasonable opportunity — Notice- 
Sufficiency of — ‘Ordinarily’ meaning of — Discre- 
tion Interference with under the extraordinary 
constitutional powers — Propriety. 

The word ‘ordinarily’ in R. 32 clearly indicates 
that the Legislature did not intend that 30 days’ 
notice shall be the invariable rule. It also points out 
clearly what the Legislature had in view when it 
provided in S. 11(4) of the C. P. and Berar S les 
Fax Act that the assessee shall he afforded reason- 
able opportunity of being heard, before being assess- 
ed to tax under the section. 

\\ hat is reasonable within the meaning of the 
section however, is by statute and the Rules entrust- 
ed for determination by authorities concerned and 
unless the view taken bv the authorities is erroneous 
or perverse, the High Court will not interfere with 
the discretion exercised, in its extraordinary, consti- 
tutional powers. 

Where, therefore the assessee was served with two 
notices, before making best judgment assessment 
under S. ll (4) and the first of the two notices allow- 
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-ed him a time of 11 days and the second one 27 days, 
only 3 days short of the ordinary period prescribed 
by R. 32 and by the first notice served on him the 
assessee well knew that the Sales Tax Officer was 
proceeding to assess him and intended to do so. 

Held, that there was sufficient compliance with 
the proviso to S. 11 (4) and R. 32; the assessee had 
more than adequate notice and also bad a very 
reasonable opportunity of being heard. (1962) 13 
STC 477 » 1962 Nag Lj 312:64 Bom L R 476 i 
ILR (1962) Bom 606. 

- — Art. 226— W. B. Secondary Education Act, 1950, 
S. 30 (3) — Proceedings in appeal are proceedings 
before administrative tribunal — Appellant is not en- 
titled to oral hearing, apart from any provision made 
in the Regulations — Regulation 7 conferring discre- 
tion on the appellate committee to allow such hear- 
ing or not is not invalid — D. P. I’s report relied on 
by committee, in favour Tof appellant — N'm-disclo- 
rure of same to appellant does not olfend principles 
of natural justice — Constitution of India, Art. 226. 
See West Bengal Secondary Education Act (37 of 
1950), S. 30 (3). ('62) 66 Cal W N 75. 

— Art. 226 — Natural j'ustice — Persons failing to 
appear even after repeated notices — Effect. 

If persons notified to appear fail to appear after 
repeated opportunities are given then the proceeding 
has to be conducted in their absence and in such a case 
it is not violation of the principles of natural justice 
at all. AIR 1957 S C 82, Rel. on. (1959) 1 Lab L J 
<105 (Cal). 3 

Art. 226 — Certiorari — (Administration of Eva- 
cuee Property) Act (1950), S. 40.. 

Where the applicant himself sought the confirma- 
tion of the sale under the provisions of the Regula- 
tion- similar to S. 40, Administration of Evacuee 
Property Act, and this provision conferred jurisdic- 
tion on the Custodian in his discretion to confirm or 
refuse the sale, the order upon the application can- 
not be held either in excess of jurisdiction or to be 
without jurisdiction. Similarly, if the authorities in 
reaching the conclusion against the applicant gave 
the petitioner every' opportunity to urge his case and 
they proceeded in a manner laid down for the hear- 
ing of such applications, if their conclusions are 
against him, it does not follow that any error in 
them, assuming that there are such errors, can be , 
corrected by issuing a writ of certiorari. For, every 
error is not necessarily of natural justice and it can- 
not be corrected as if the High Court sits as an ap- 
pellate authority over the decisions of Custodians of 
Evacuee Property. AIR 1952 SC»3I9, Ref. I L R 

0953) Hyd 147 : AIR (1953) Hyd 157 (158) (Pt A) 
(Pr 2) (DB). 

Art. 226— Scope— Non-compliance with proviso 

to S. 12 (2) (b), T. C. General Sales Tax Act — No 
reasonable opportunity to dealer— No damage to peti- 
tioner — No writ can issue — Issue of writ. See Sales 
Tax— Travancore Cochin General Sales Tax Act (11 
of 1125), S. 12 (2) (b), Proviso. AIR 1957 Ker 76. 

~ A ?; 226 — Natural justice — Order under S. 5, 
Rice Milling Indmtry (Regulation) Act, 1958 is 
administrative and not quasi-judicial — Government 
not bound to hear applicant before rejecting appli. 
cation for permit. See Rice Milling Industry (Reeu- 

247°(l!)B) Ct ^ 1965 Madh Rrc 

Art. 226— Natuial justice. 

Rules of natural justice — Observance of, by Arbi- 
trator — Presumption as to — Violation of principles 
of natural justice, when justifies interference — Both 
parties heard — Minor grievance — No ground for 
misconduct. See Arbitration Act (1940), S 30 AIR 
1904 Madh Pra 15 (DB). 
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Art. 226-Natural justice — M. B. Municipalities 

(Adult Franchise) Act, 1951, S. 16(2) — Declaration 
of ineligibilitv of office-holder, following order of 
removal — Show cause notice is not necessary — 
Absence of notice — Not opposed to principles of 
natural justice. See Municipalities — Madhya Bharat 
Municipalities (Adult Franchise) Act (9 of 1951). 
S. 16 (2). 1961 M P L J 13. 

" — Art. 226 — Sea Customs Act (1878), S. 167 (3) — 
Petitioner not informing Superintendent of Excise 
within the time allowed by show cause notice his 
desire to be heard in person— Request made only later 
on to Collector for such hearing — Collector not 
bound under the rules to give him such hearing — 
Refusal to give personal hearing under the circum- 
stances does not render his order opposed to prin- 
ciples of natural justice. 1962 Mad YV N 302 i 1962 
Mad L J (Cri) 659 i 75 Mad L W 276 i ( 1962) 2 Mad 
L J 499 : AIR 1992 Mad 366 (367) (Pt B) (Pr 5). 

Art. 226 — Industrial dispute — Dismissal of 

worker in contravention of standing orders — No 
prejudice — No contravention of principles of natural 
justice — Natural justice. AIR 1957 S C 38, Rel. on. 
72 Mad L YV 676 : (1959) 2 Lab L J 635 : AIR i960 
Mad 131 (133) (Pt B) (Pr 9). 

-Art. 226 Principles of natural justice -Appli- 

cation for no objection certificate under Madras 
Cinemas (Regulation) Act, 1955 - There is nothing 
in provisions of Act or Rules thereunder which 
makes it incumbent on the Collector to take into 
consideration any representation of a competent 
applicant. See Madras Cinemas (Regulation) Act (9 
of 1955) (as amended by Act (21 of 1956), S. 3-A) 
('59) 72 Mad L YV 235. '* 

Art. 226 — Madras Medical Registration Act (4 
of 1914), S. 18 — Appeal by medical practitioner 

suspended irom practising— YVrittcn representation 

made — Personal hearing not given — Principle of 
natural justice not violated. 

Nowhere in the Madras statute is there any statu- 
tory obligation upon the Government to follow any 
specified procedure in disposing of appeal preferred 
to it under S. 18 of the Madras Medical Registration 
Act. Hence, the Court has to see if any principle of 
natural ‘justice is violated by the Government when 
it happens to dismiss the appeal. 

Where a medical practitioner, suspended for a 
period of one year by the Medical Council after 
his being found guilty of infamous conduct in a 
professional respect, is allowed to make his repre- 
sentation, and the written representation in the 
memorandum of appeal he submits to the Govern- 
ment is taken into consideration ;along with the 
evidence on record and the order ‘of the Medical 
Council before the Government rejects his appeal 
it cannot be said that the petitioner is given no 
opportunity at all to make any representation to the 
Government. That the petitioner is not given a fur. 
ther opportunity to make personal representations 
to supplement the written representations he made 
may not be enough to prove that any principle of 
natural justice has been violated by the Government 

Further mere failure to give reasons, even thoueh 
an appeal under S. IS of the Act is a matter of arlat 
importance to the medical practitioner, whose wdiole 
professional reputation is at stake, may not bv it.«u 

s ,n-£ 6 w tC V nvalidate ,he order - Cri L J 1507 , 
I9a5 Mad W N 90 i (1955) 1 Mad L J 155 , air 

1955 Mad 028 (029) (Pt A) (Prs 4 , 0). AIR 

~ Ar , t ' 2 ~JL~ Principles of natural justice— Viola, 
tion of — (Tenancy Laws — Tanjore Tenants and 
Pannaiyal Protection Act (14 of 1952), S 13 (2) ) " 
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Wheie in an appeal under S. 13 (2) the petitioner 
is Riven an amole opportunity, which he avails him- 
self of, to participate in the further enquiry ordered 
by the revenue Court and held by the conciliation 
officer, the order directing that further evidence be 
taken cannot be held to violate principles of natural 
justice. AIR 1955 NUC (Mad) 3197. 

Ait. 226^ — Madras Co-operative Societies Act 

(6 of 1932), S. 43 — Order of supersession under — 
Nature of proceedings— Procedure to be followed— 

Order if can be challenged by a writ of certiorari— 
Held, that the order was passed after giving amole 
opportunity to the committee to state its objections 
and there was nothing wrong in the procedure 
followed by him, and therefore, the order could not 
be quashed by writ of certiorari. See Madras Co- 
operative Societies Act (0 of 1932), S. 43. AIR 1951 
Mad 1003 (DB). 

Art. 226 — Writ of certiorari — When to be 

issued. 

Where opportunity is given to the party making a 
revision petition to the Board of Revenue to state 
all his grounds of objection to the order of the 
Revenue Divisi )nal Officer, a writ of certiorari can- 
not be issued to quash the order of the Board merely 
because the petitioner is not orally heard. AIR 1951 
Mad 276 (276) (Ft A)(Pr 1) (DB). 

[Impliedly Overruled on another point in A I R 
1950 S C218-Ed.]. 

Art. 226 — Natural justice — Violation of — 

Departmental enquiry— Non-observance of rules — 
When a nouDts to violation of natural justice — 
Constitution of Tndia, Arts. 309 and 22G— Civil Ser- 
vices (central) (Classification, Control and Appeal) 
Rules, 1957, R. 15. 

In a departmental enquiry, it is not every non- 
obseiviuce of a rule that will constitute violation of 
natural justice. It is only if t he non-observance has 
prejudiced a person in his defence that it can be 
said that the principle of natural justice was not 
observed. Non-observance t of R. 15 of the Central 
Civil Services (Classification, Control and Appeal) 
Rules in giving a Government servant only 11 day s 
as against 3 weeks provided by R. 15 to submit his 
explanation to the charges against him would not 
vitiate the enquiry when it >s not shown that such 
shorter duration prevented him from giving his 
explanation. AIR 19G3 Manipur 51 (5G) (K B) 
(Pr 13). 

Art. 22G — Certiorari — Maintainability — Deli- 
berate mis-statement of facts in seeking admission to 
college — Revocation of admission by college autho- 
rities— Denial ol opportunity to petit.oner to expUin 
his mis-statement — Principle of natural justice not 
violated. 40 Mys L J 823 i ILR (I960) Mys 1146 : 
AIR 1962 Mys 104 (10G) (Prs 7, 8) (DB). 

Art. 226— Natural justice— Opportunity of being 

heard — Notice by Excise Authorities to petitioner 
(Distillery Company) to carry out certain directions — 
Date fixed for giving company personal hearing — 
Company praying for change of date twice which 
was granted — Company failing to present case on 
those dates — It cannot be said that no sulficient 
opportunity to be heard was given to company — 
Order against company cannot be quashed on that 
ground — Punjab Exxise Act (I of 1914), Ss. 30 (c) 
and 80 (2). 1964 Cur L J 519. 

—Art. 226 — Natural justice — Bihar State Univer- 
sities (Amendment) Act (13 of 1902), S. 4 — Earlier 
order by Chancellor disapproving appointment of 
petitioner as Principal passed on recommendation of 
University Service Commission, without hearing 
petitioner — Later order, on representation by college, 


grving time to petitioner to acquire requisite qualifi- 
cation to act as Principal, passed after giving full 
hearing to petitioner, by University Service Com- 
mission, in pursuance of show cause notice — Held 
that later order must he taken to be the only order 
governing the case and there was no question of viola- 
lionof principles of natural justice on ground of 
failure to igive hearing- Defective wording of show 
cause notice not sufficient to render entile notice void. 
AIR 1904 Pat 4t. Disting. AIR 1965 Pat 11 (14 15> 
(Pt A) (Pr 5) (DB). ’ 7 

Art. 226 -Opportunity to show cause — Right of 

employee to second notice — (Constitution of India. 
Art. 311 (2). ) 

On the question whether a fair opportunity has 
been given to the servant, in cases to which 
Art. 311 (2) does not apply, no general test can be 
formulated which would be applicable to all condi- 
tion?. The question would depend very much on the 
particular facts of each case. AIR 1955 Pat 345, Foil. 

\\ here the petitioner, a clerk in the service of a 
Di> t rict Board, submitted his explanation in which 
he gave a detailed explanation regarding the charges 
against him, and, after a consideration of the same, 
the District Board at its meeting resolved to ask the 
petitioner to submit his resignation by a certain date 
and, on his failure to do so, it authorised its chairman 
to dispense with his services, and to pass an order to 
that effect. 

Held, that it could not be said that the petitioner 
was not given an ample and rea. c onabIe opportunity 
to show cause against the charges which were seived 
on him. If, therefore, the principles of natural 
justice were not violated, and the petitioner was 
given an effective and reasonable opportunity to 
show cause against the charges against him, it could 
not be said that he was entitled to a second notice 
against the action proposed to be taken by ihe 
District Board. Held, further, that even assuming 
that the petitioner should have been given a second 
notice against the action proposed to Be taken against 
him after the Board had found his explanation un- 
satLfactory the resolution oi the Board would be 
tantamount to such a second notice, and it was open 
to him to make representation against the deck ion of 
the Board to dispense with his services, if he did 
not tender his resignation. Therefore, in any 
view of the matter, the petitioner could not take 
advantage of his own lapse and negligence and care- 
lessness and make any grievance that the order of his 
discharge w r as invalid, because he w'as not given a 
second notice. 1957 B L I R 397 i AIR 1957 Pat 333 
(337) (Pt C) (Prs 24. 25, 26, 30) (DB). 

Art. 226— Sties Tax — Bihar Sales Tax Act (19 of 

1947), S. 13 (4)— Natural justice — Principle of ‘auds 
alteram partem’ — Assessment of .sales-tax based on 
Inspector’s report— Legality. 

As a matter of law it is not correct to state that the 
party adversely affected should be heard at each and 
every stage of the administrative process. 

Where an assessee has been assessed to sales tix on 
information supplied under S. 13 J(4), Bihar Sales 
Tax Act, by the Inspector, the assessee has opportu- 
nity to argue on the questions raised by the In- 
spector’s report at the appellate stage. He cannot be 
heard to compliin that because at the init.al stage ot 
assessment by the Sales Tax Officer he was not shown 
the Inspector’s repoit there has been violation °t ai jy 
principle of natural justice. AIR 1950 Pat 212, rol •» 

AIR 1955 S C 65, Disting. 1956 B L J R 63lj (l^)/ 

S T C 666 : AIR 1957 Pat 21 (23, 24J (Prs o, 7J (DBJ- 

Art. 226 — Natural justice — Applicant having 

opportunity of defending himself or showing cause 
Principle of natural justice is not violated even 
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per s oral hearing is not given — See Motor Vehicles 
Act (1939), S. 04A. AIR 1956 Pat 437. 

-7- Art. 226 Principles of natural justice — Dome- 
stic tribunals — Bihar Education Code (1944), 
B. 182 (1) — Mismanagement by Managing Com- 
mittee of private recognized High School— -Appoint- 
ment of an ad hoc Committee under R. 182 to 
assume management — Principles of natural justice 
—Applicability of— Opportunity to be heard before 
action by Board. 

Where the Eoard of Secondary Education, Bihar, 
in a case falling under R. 182 of the Bihar Educa- 
tion Cede, under CJ. (f) of that rule, appoints an 
•d hoc Committee in place of the Managing Com- 
mittee of a private recognized High School, without 
giving an opportunity to the members of the Manag- 
ing Committee cf being iheard and answering the 
charges levelled against tbem, there is no violation of 
the rule of natural justice. The Managing Committee 
of a High School under private management is not -a 
creature of any statute. The rules as embodied in the 
Bihar Education Code have no statutory force, but 
are only domestic rules for the management of the 
internal affairs of the school. If rules have been 
strictly followed and there is no proof of bad faith, 
the Court cannot intervene even if it thinks that the 
penalty is too severe or that too stiict a standard has 
been applied. (1929) 1 Ch 0' 2 and AIR 1949 P C 313, 
Rel. on. 1956 B L J R 33 1 AIR 1956 Pat 81 (85, 86) 
(Pt BMPrs 6, 7) (DB). 

Art.226— Principles of natural justice — Doctrine 

of audi alteram partem. 

Where there is no doubt that the petitioners who 
were bidders at public auction held under the Bengal 
Ferries Act (1885), had notice not only of the fact of 
the enquiry, made in 'connection with the financial 
stability of the bidders, but also of the date of the 
enquiry, and, that they were represer ted at the 
enquiry by their lawyers, who was their appointed 
agent, an aid of the doctrine of audi alteram partem 
canDOt be had in a petition under Art. 226 as it has 
not been violated. 1956 B L J R 592. 

Arts. 220, 227 — University — Misconduct by 

college student — Disciplinary proceedings — Princi- 
ples of natural justice— Principal recording student's 
statement admitting allegation— Tutor, who witnessed 
incident, identifying student — Student not demand- 
ing cross-examination of witnesses or permission to 
produce witnesses - University ordering cancellation 
of result on basis of Principal's report — Student 
alleging violation of principles of natural justice — 
Held, there was no violation — Observations of Lord 
Shaw and Lord Parmoor in (1915) AC 120, regarding 
natural justice cited with approval; AIR I960 S C 
415, Foil.; AIR 1957 SC 882 and 1943 AC 027, 
Dist. 66 Pun L R 992 : AIR 1964 Punj 456.(459. 
460, 461) (Pt A) iPrs 5, 8, 9) (DB). 

— Art. 226— Natural justice — Procedure by quasi- 
judicial bodies — Audi alteram partem — Motor 
Vehicles Act (1939), S. 60 (1) proviso— Scope — Sus- 
pension of permit — Duly to give fair opportunity to 
ftate case. 

The proviso to S. 00 (1), Motor Vehicles Act, cannot 
apply where the permits have not been cancelled but 

only suspended. Where before suspending the permits 

of the owners of the buses they were asked to show 
cause why their pern its should not be suspended 
and they practically admitted the fact of their buses 
being overbooked and it was not their case that they 
wanted to give evidence or to have an oral hearing 
and that the Road Traffic Board refused to take 
evidence or to give an oral hearing. 

Held, that the Road Traffic Board could not be 

aid to have denied them a fair opportunity to state 


their case. 1956 Ker L T 792 : ILR (1956) Trav-Co 
1293 : AIR 1957 Trav. Co 141 (144) (Pt C) (Prs 9, 9a) 
(DB). 

Ait. 226— Certiorari — Natural justice — Violation 

of— Executive autharity (Member of Board of Reve- 
nue), deciding matter on perusal of written represen- 
tations— Failure to hear party or advocate orally — 1£ 
violates natural justice. 

There is no rule that an executive authority, e. g., a 
member of the Board of Revenue should hear or listen 
to the oral contentions or arguments of parties to a 
proceeding for him or their advocates. It the conten- 
tions are put in writing and the order is passed presu- 
mably on a perusal of the representations made in writ- 
ing that would be sufficient hearing tor tl e purpose of 
disposing of the matter. It cannot be said that in such 
case the principles of natural justice are violated, and 
therefore no writ of certiorari will issue to quash the 
order. (1915) AC 120; AIR 1951 Mad 270; AIR 1951 
Trav-Co 197, Foil. 1951 Ker L T 329 j AIR 1952 
Trav-Co 2*7 (288, 289) (Pt A) (Pr 7). 

—Art. 226— Grounds for issue— Executive Officer 
passing administrative order not hearing advocate fos 
applicant— If renders order invalid and liable to be 
quashed. 

The fact that in passing an administrative order 
the executive authority did not give a htaiing to the 
applicant’s counsel, whould net render the order in- 
valid and render it liable to be quashed so long as 
the order is within the authority of the officer concer- 
ned and sufficient opportunity was given to the appli- 
cant to state his case. No writ of certiorari will issue 
on that ground. A I R 1951 Mad 270, Rel on. ILR 
(1951) Trav-Co 496: 1951 Ker L T 158 i AIR 1951 
Trav-Co 197 U99, 200) (Pt A) (Pr 6). 

78 (a) (vii). Miscellaneous. 

• Art. 226— Natural justice. 

Principle of — Applicability — Defect in draft 
scheme— Final scheme in accordance with provisions 
of S. 08. C, Motor Vehicles Act (1939) after hearing 
objections — There is no violation of principle of 
natural justice. See Motor Vehicles Act (1939), 8.08D. 
AIR 1965 SC 1848. 

• Ait. 226— Natural justice— Quasi-judicial order 

— Mineral Concession Rules (1949), Pr. 57 (2) and 5$> 
—Central Government acts quasi judicially in dis- 
posing of review petitions and muit hear applicant 
on materials which order is based. AIR 1UG4 S C 
1643 (1644, 1645) (Prs 4, 6). 

• Art. 226— Advance payment of tax not made — 

Assessee is liable to penal interest — But before levy- 
ing penal interest he is entitled to notice and reason- 
able opportunity of being heard. See Income*tax Act 
(1922), i>. 18- A. AIR 1963 SC 1456. 

• Art. 226 — Natural justice — Cancellation off 

licence — State Government’s duty to afford reason- 
able opportunity to licence — Doctrine of bias — 
Applicability. See Bihar Mica Act (10 of 1948), S. 

(1) (c) 2nd Proviso. AIR I960 SC 468. 

• Art. 226— Natural justice — Powers and duties 

of statutory bodies — (Municipalities — C. P. and 
Berar Municipalities Act (2 of 1922), S. 53-A). 

• S. R. Das C. J. Action to be taken under S. 53-A 
of the C. P. and Berar Municipalities Act may be an 
administrative action but that dees not absolve the 
State Government from observing the ordinary rules- 
of fair play. Even when administrative action is 
taken it may be necessary to give an opportunity to a 
party to have his say before an order is passed. For 
the breach of the rules of fair play in taking admi- 
nistrative action a writ of certiorari will not lie. 
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Radeshyam Khare v. State of Madhya Pradesh, 
1959 SCR 1440 t (1959) I Mad L J (SC) 5 : (1959) 1 
Andh W K (S C) 5 : 1959 S C J 6 : 1959 Nag L J 49 : 

(?rsl2 ? 51 ) 185 ’* AIR 1959 SC 107 (il9, 131 > (Pt 
Art. 226— Natural justice — Cancellation of licence 


under Arms Act without giving opportunity to licen- 
see of being heard-Breach of first principle of natu- 
ral justice. See Arms Act (1878), S. 18. 1965 All L 
J 994 : AIR 1966 All 265 (DB). 

Art. 226 Natural justice — Lucknow University 
Act (5 of 1920), S. 39 — Dispute as to who is Head of 
Department referred to Chancellor — Jurisdiction of 
Chancellor is quasi-judicial — Person interested in 
dispute and affected by order to be passed must be 
given opportunity to be heard. AIR 1961 All 401 
(408) (Pt D) (Prs 24, 25). 

Art. *2 26— Natural justice— Revocation of licence 

to carry on cinema house under S. 9-A of the U. P. 
Entertainment and Betting Tax Act- Opportunity of 
being heard must be given to proprietor — Rule of 
natural justice applies. See Ibid, Art. 19. 1960 All 
L J 894. 

Art. 226 — Motor Vehicles Act (1939), S. 47 (1) 

and (3) — Person already providing passenger trans- 
port facilities — Representation by — Necessity of con- 
sideration —Opportunity of making repiesentaticn — 
See Motor Vehicles Act (1939), S. 47 (l). AIR 1958 
All 390. 

—Art. 226-Natural justice— (U. P. Panchayat Raj 

Rules, R. 95 A (2) )— (U. P. Panchayat Raj Act (26 of 
1947), S 85). 

In a dispute concerning mutation of name which 
was referred to the Panchayati Adalat, the adalat 
passed an order in favour of A. The Sub-Divisional 
Officer in a revision set aside that order without giv- 
ing any notice to A on the ground that the order was 
signed only by 4 and not by 5 panchas. That order 
was paused before the enactment of S. 77-A, U. P. 
Panchayat Raj Act. 

Held, that the proceedings in question were judicial 
proceedings and that being the position, an order 
passed by the Pacha* ati Adalat tin favour of A could 
not be quashed without giving an opportunity to him 
of being heard in the case. That was the rule of 
natural justice which had been made applicable to 
all judicial proceedings and also to quasi-judicial 
proceedings. Further R. 95- A ( 2 ), U. P. Panchayat 
Raj Rules provides tint a notice of the application 
died in revision along with its copy should be issued 
to the opposite party and before passing any order 
on the revision, the Court must give a reasonable 
opportunity to both the pirties of being heard. That 
being so the view that since S. 85, U P. Panchayat 
'Raj Act gave power to the Sub-Divisional officer to 
set aside the order on his own motion also there was 
no necessity of giving notice to A of the date of 
hearing and that he w'as not, in any way, prejudiced 
by the omission because a pure question of law was 
only involved in the revision was incorrect, being 
opposed both to the provisions of R. 95- A and the 
rule of natural justice. AIR 1955 All 366 (367) 
<Pr 2). 

Art. 226 — Natural justice. 

Order reducing life pension granted to widow of 

Government servant without assigning any reason 

Validity —As Regulations were made by Nizam in 
whom supreme executive power of State and also 
plenary legislative powers then vested, granting extra- 
ordinary pension to wieow of Government servant 
under R. 4 has force of law' — Order reducing life 
pension is not valid since R. 2 does not make anv 
provision for cutting down life pension— Order viola- 
tes principles of natural justice is not giving rcasona- 


q if • ° PP r° r n 1 to show cause against proposed 

redu t cing pension — Since Government his 

not hll time of issuing impugned order taken power 
by suitable legislation or under valid statutory rules 

to terminate, reduce or suspend life pension granted 

by erstwffiile State of Hyderabad, impugned order has 
Pra C 759 d PDwerS ° f < uri sdiction. I L R (1965) Andli 

Art. 226— Natural justice — Requirements of — In- 
come-tax - Assessment to the best of judgment — 
rowers and duties of Income-tax Authorities— Oppor- 

a «essee-Dutv to give. See Income-tai Act 
(1922), S. 13. AIR 1959 Andh Pra 166 (DB). 

226— Quasi. judicial orders — Grant of land 
under Darkhast Rules -Power of Government to 
revise orders of Board of Revenue-(Darkhast Rules 
(Hyderabad) Rr. 4, 5, 6, 9, 10, 17 and 18). 

7. he grant of the .Government - lands under the 
Darkhast Rules to persons on satisfaction of certain 

^° l i nts to dischar * e of judicial function. 

( 1922) 1 A C 202 : A I R 1921 PC 234, Rel. on. The 

severaj paragraphs of the Rules clearly indicate that 
the oncers are to perform their duties conscientiously 
no proper feeling of responsibility and thedecisions in 

, powers under the rules are judicial. 
(191o) A C 120, Rel, on. The Government is not 
authorised under the rules to interfere with the orders 
passed by the Board of Revenue. It follows that 
where the Government interferes with such order of 
the Government is pissed arbitrarily and without 

( 190 ,2; 12 Mad L J 453 and A I R 1955 
lad oOo (FB 1 , Rel. on. Where do opportunity to be 
heard was afforded to the petitioner before the 
Government passed the order the order is vitiated by 
the failure. L R (1885) 1 A C 229, Rel. on. (1957) 2 

An-iw R 1L l23: (l957 > Mad LJ (Cr) 376: ILR 
Andh Pra 35 : A I R 1958 Andh Pra 140 (142, 

143) (PtC) (Prs 7, 9,10) (DB). 

" — Art. 226— Principles of natural justice - Viola, 
(ion of — First order under para 7 of Foreigner! 
Order (1948) — Second order under S. 3 (2) of Forei- 
gners Act (1946) — Opportunitv to explain case not 
given before passing second Order —Effect. 

If the authority has got power to act under S. 3 (2) 

( 3 ) ot the Foreigners Act and in the exercise of that 
power it acts and the exercise by implication has the 
Ofe'd or overriding or ier passed under the Foreigners 
Order (1948) it cannot be said that any principles of 
natural justice are violated if no opportunity is given 
by the authority before passing the second order to 
the petitioner to explain his case. It is a question 
mainly depending upon the extent and the ambit of 
the power which an authority can exercise under 
S. 3 and not a question of passing any judicial or 
quasi-judicial order which can he tested on the 
ground of violation of the principles of natural 
justice, ILR (1963) )5 Assam 279 : AIR 1963 Assam 
105 (107) (Pt CMPr 8 ) (DB). 

Art. 226 — Sea Cu'toms Act (1878), Ss. 107 ( 8 ) 

and 182— Equiry under— Natural justice— Reasonable 
opportunity — Deniil of— Secret information obtained 
against person chargrd — Opportunity to test it not 
afforded -Natural justice violated— Ceitiorari -Quasi- 
judicial orders. See Sea Customs Act (1878), h. 167 
( 8 ). AIR 1962 Assam 145 (DB). 

Arts. 226 and 311 — Railway Establishment Code 

— Pdra. 1721 — Scope— Power to give personal hearing 
if discretionary — Non-compliance — Whether vitiates 
entire proceedings See Railway Establishment Code, 
Para. 1721. AIR 1959 Assam 112 (DB). 

\rt. 2 26 — Order revoking license — Breach of 

condition not shown — Opportunity to hear licensee 
not given — Legality. See Cinematograph Act (191o)» 

S. 3. AIR 1957 Assam 47 (DB). 
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Aft. 32— Order by Executive Member affecting 
petitioner’s right to sell his commodities on land — 
Opportunity to be heard:should be given— See United 
Uasi-Jaint'a Hills Autonomous District (Vlanage- 
□aent and Contr >1 of Markets) Act (5 of 1953), 8. 9. 
AIR 1950 Assam 162. 

♦ Natural Justice — Employees transferred 

to gaifrerent place not joining at place of transfer— 
Notice to show cause for misconduct-Enquiry held 
at place of transfer-Employees refusing to attend— 
Dismissal-Enquiry held at place different "from 
place ot employment is against principles of natural 
jttibce — Orders of dismissal illegal — Absence of 
standing orders immaterial. See C. P. and Berar 
Industrial Disputes Settlement Act (1947), S. 10. 1961 
Nag L I (Notes) 61. 

~ — Art * ?26 “ Municipalities — Bombay Municipal 
Corporation Act (1888). S. 354 - Authority acting 
«nder S. 354 — Whether acts judicially — Right of 
hearing ot party affected by notice - Right if can be 
on principles of natural justice-(Quasi- judi- 
cial orders -Orders under municipal laws) -(Natural 
Justice) - I L R 33 Bom 334. Doubted. See Muni- 
tes— Bombay Municipal Corporation Act (3 or 
1888)i S. 354. AIR 1959 Bom 332. 

7 — 22? — Natural justice — Opportunity to be 
heard net afforded — Effect. 

The appeal before the Board of Revenue was dis 
missedin default and petitioner applied for its res- 
toration with an affidavit supporting the application. 
Ihe Board asked for an additional affidavit but as 
there was delay in filing the same, application for 
restoration was dismissed. The petitioner was only 
informed about the dismissal, and no opportunity 
was given to petitioner to represent his case. 

Held, that it was obligatory to give an opportunity 
to the petitioner to represent his case for resloration 
of his appeal before decision was taken in that pro- 
ceeding and that the order passed by the Revenue 
Tribunal was against the principle of natural justice 
and deserved to be quashed, t 0;Bom L R 760 , 1958 
Nag L J (Notes) 19. 

” ^ 26 ~ Princ >Ples of natural justice — Appli- 
ability of to prooecdings under S. 33-B of Income- 
«ax Act (1^22). bee Income-tax Act (192^1 S <33 R 
®9 Cal W N G8 : AIB 1966 Cal 73 ’ 

77“^*- 2 26 -A pp !icatlon for public examination by 
Liquidator — Denial of right of being heard to con- 
'Oerned party - Offends principles of natural justice. 
See Companies Act (1956), S. 478 (1). AIR 1965 Cal 

-—Art. 226 Natural justice— Building rules of the 
Cabmtta Municipality— Sch. 16, Rr. 23, JO and 91(2) 
— Violation of rules — Adjoining owners affected by 
breach of rules are entitled to object and must be 
given opportunity of being heard-Fesolution passed 

£.£ 6S T e ° ob, f?°. r subsequently amended ex 
Pi 4 —Amendment is invalid— Relaxation of rules— 
Reliable rules cannot be relaxed unless specified 

are P r0vec ^- See Municipalities— Calcutta 
Act (33 of 1951). (’64) 68 Cal W N 1049. 3 

2 ? “ N a t iir a 1 justice — Principles of natural 
fostice denied by Transport Authorities — Applica 
lion under Article - Maintainability - (Motor 

Vehicles Act (1939), S. 64). uvioior 

Where the Appellate Sub-Committee of the State 

HK? D h^° rt j U h °i rity , and the higher Appellate Autho- 
n ave . de ?i ed principles of natural justice bv 

not allowing the petitioner to lock into the copy of 

the police report before they made their orders, an 
appl ic ation of the petitioner under Art. 220 attacking 
*he validity of the said orders is in nrdSr 1 a P 

maintainable. C57) 61 Cal W N 779 order * 

[Vol. 4.] Pn. D. 58. 
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-Ait. 226 — Reasonable oppoitunity — Refusal to 
* D^£ r0 * essi0naI heIp ‘ See Ibld » Art * 311. AIR 1957 

A r 414. 

—Art 226-Sea Customs Act (1878), S. 167- Assis- 
tant co lector acting under Ss. 167 and 183 acts in a 
judicial or quasi.judicial capacity and must observe 
the rules of natural jurtice and should give the party 
proceeded against a fair opportunity of being heard— 
Rules of natural justice not observed— Order demand- 

a r 8 i 9°™“ ? r mo P a ?, be gashed by issue of writ under 
Art. ZJH-S. 198 held no bar— Remedy under S. 188 or 

of suit not availed of —It is no bar to issue of writ 

ele^DB^ ° rasAct(1878) ’ s ' 107- AIR 1952 Cal 

Art. 226 — Jurisdiction under — Quasi.judicial 
enquiry under 178. A of Sea Customs Act (1878) — 
Petitioner denied opportunity to controvert informa- 
tion arrived at in enquiiy made against him — High 
Lourt can entertain petition as there is violation of 
principles of natural justice. (1964) 5 Gui L R 633 . 
AIR 1965 Guj 135 (142. 143) (Pt D) (Pr 8) (DB) 

. Trt Ar !. , n 2 ?"'u?. tl l raI justice— Refuge® allotted land 

Hnl n« Rehab Ita n? n ® 0ar< ^ — Provincial Rehabilita- 
tion Officer cancelling allotment on ground that it 

was obtained by dishonest means - No opportunity 

given to refugee to be heard before cancelling alloN 

r," ,°| rder f - Th T ! S gross violation of principles of 
natural justice sufficient to attract certiorari jurisdic. 

Tiy si *>, » A ss a 

rti PtfdZRtSr*** a,r i9w 

— Art. 226-Estate Duty Act (1953), S. 58 (4)-Best 
judgment assessment - No opportunity given to w t - 
•oners to state their case - Assessment order offends 
the rules of natural justice — Writ of prohibition 
issued against the Department from enforcing the 
order against petitioners. 1965 Ker L 1 1161 - A In 
1966 Ker 100 (104) (Pt C) (Prs 18, 20) R 

—Art. 226 -Natural Justice-Opportunity of being 

Income tax Act (1922), S. 23 (4) and (3) - No dls 
tinction between assessments under the two clauses— 

No distinction between the assessments — Assessment 
based on information obtained-Opportunity to show 
cause not given to assessee— Assessment violates priiT 

S: P 23 S (4) r 9 6 U 5 Ker!' T i0 S 50. lDCOme ' taX Act < 1922 )- 

# 

-——Art. 226— Natural justice, principles of— Ouasi 
judicial Tribunals — Board of Revenue Rp~- CI * 

petition-Diimissa! of - Denial of f^ht of personal 
hearing Failure to state reasons i n its order of 
affirmance No violation of principles of natural 

0. S 1 5 6-A , K Cra lfl ^ Board o£ Revenue Standing Orders, 

Where a petitioner in his revision petition to the 
Board of Revenue under O. 156-A has set out the 
everal grounds on which he impeached the orders 
passed against him, it is not incumbent on the Board 
to hear the petitioner in support of his Detition 
dismissing the petition. A lTl951 Travlb ft 

L T 792 and A 1 R 1957 SC W8 Pel on A ?°r 
S C 27 and A I R 1959 S C 308, bisting ’ °° 

Nor are the rules of natural justice violated bv the 

failure of the Board of Revenue to state y , the 

it affirms in revision the orders passed bv tho 

LTi«sK tt "“‘“- 19 “ •=* n 

-Art. 226— Natural justice— Violation nf Tf B 

* r i cu “« r a | Incom^tax “cTtfHi 

W 50 ), S. 18 (3)— Assessment without giving o~p“porI 
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tanity to assessee to show cause — Effect — Inter- 
ference. 

The assessing authorities are bound to proceed in 
a judicial manner and come to a judicial conclusion 
upon ascertained facts. Where, therefore, the peti 
titioners complain that the rule of natural justice of 
being given an opportunity to show cause against the 
case has not been observed in assessing them under 
S. 18 (3) of the > ravancore Cochin Agricultural In- 
come.tax Act, 1950, and that complaint is not chal- 
lenged, the petitions should be allowed unless there 
be other grounds for dismissing them. A T R 1955 
S C 65 ; A I R 1959 S C 1238 and (I960) 38 I T R 112 
(M> s), Pel. on. 1960 Ker L J 1019: (1960) 2 Ker 
L R 361 : 1960 Ker L T 930 : I L R (1960) Ker 1153. 


— Art. 226— Government dismissed appeal relying 
on report made without enauiry — No opportunity to 
answer allegations in report — Order dismissing 
appeal held invalid— Principles of natural justice. 


The Director of Local Bodies refused to cancel a 
resolution, passed by a Gram Panchayat accepting a 
letter of resignation of the President o f the Panchayat. 
President appealed against the order of the Director 
and the State Government, dismissed the appeal. 
Held, that the rules of natural justice demanded that 
the President ought to have been allowed an oppor- 
tunity to answer the allegation against him in the 
report. Therefore, the order ol the Government dis- 
missing the appeal of the President was quashed. 
1951 A C 120, Disting.; A I R 1955 S C 85. Pel. on. 
(1961) 1 Lab L I 437 * (I960) 2 Ker L R 255 i 1960 
Ker L J 1031 : 1960 Ker L T 871. 


Art. 226— Natural justice— Action without giving 

opportunity to meet case— Competency. See Revenue 
Recovery Act (1890), S. 5. AIR 1958 Ker 288 (DB). 


R. 87 of the Medicinal and Toilet Preparation (Exoia* 
Duties) Rules, (1956) the dismissal of that appeal by 

the State Government without giving the license 
holder any hearing is illegal, because in making an 
order for the revocation or suspension of a licence in 
the exercise of powers under R. 87, the authority acts 
in a quasi-judicial capacity. It follows, that the pro- 
ceedings in an appeal against that order are also 
quasi-judicial proceedings and it is imperative to 
give a reasonable opportunity of hearing to the 
appellant before deciding the appeal. A I R 1900 S C 
6o6, Rel. on. 1961 MPC 706 : 1981 Jab L J 1148 : 

I L R (1962) Madh Pra 191 : 1962 M P L J 71 1 AIR 
1962 Madh Pra 131 (133) (Pt B) (Pr 5) (DB). 

" Art. 226— Natural justice — Alteration of entries 
in land records — Tahsildar passing order without 
previous enquiry — No opportunity of being heard 
given Order quashed by certiorari. See Tenancy 
Laws — Madhya Bharat Tenancy Act (00 of 1950L 

S. 50. 1961 M PL J 963. 

Art. 226— Natural justice— Action under S. 39 (4) 
M.P. Accommodation Control Act, 1955 is quasi- 
judicial — Opportunity to be heard should be given'to 
the tenant. See Houses and Rents — M. P. Accommo- 
dation Control Act (XXIII of 1955) (As Amended by 
M. P. Act VIII of 1901), S. 12 (1) (b). 1964 M P L } 
411* 

Art. 226 — Quasi-judicial orders — Orders re- 
garding assignment of lands are disposed of io 
quasi-judicial manner — Revision disposed of by 
B >ard of Revenue without relevant data — No 
adequale opportunity furnished to petitioner tc 
meet contentions against them — Order of Board 
quashed. 


—Art. 226— Proceedings upon application for per- 
mission to remove cut trees and to cur trees under 
licence— Nature of — Duty of Collector to hear peti- 
tioner. See Madras Preservation of Private Forests 
Act (27 of 1949), S. 3. 1958 Ker L T 691. 

Art. 226— Powers of High Court— Interference- 

Order prohibiting performance of drama — Author 
not heard — Legality. See Travancore Dramatic Per- 
formance Act (2 of 1115), S. 2 (1). A I R 1957 Ker 75. 

Art. 226— Powers of High Court — Certiorari- 

Issue of —Violation of principles of natural justice — 
Travancore-Cochin Paddy (Acquisition and Move- 
ment Control Order, 1950, R. 16 — Appeal under— 
Rejection without hearing appellant— Quashing of. 

Under R. 16 of the Paddy (Acquisition and Move- 
ment) Control Order, 1950, a right of appeal is con- 
ferred upon the subject by the Government, and in 
disposing of an appeal from the orders of the Com. 
missioner of Civil Supplies, the Government, in 
justice, equity and good conscience, is bound to con- 
form to the provisions of natural justice in hearing 
and disposing of the appeal. No man is (o be con- 
demned without or before giving hin an opportunity 
to present h is case. When this elementary rule of 
natural justice is violated in any case, e. g., without 
hearing any arguments, on a mere rearing ol the 
petition of appeal, that is most unsatisfactory and 
irregular way of disposing of the appeal and the 
High Court, in the exercise of the powers conferred 
upon it by the Constitution, is competent to quash 
the proceedings and the order passtd on appeal by 
the Government will be quashed. 1950 Ker L T 617. 

Art. 226— Quasi-judicial decision — Opportunity 

of hearing to parties concerned is imperative. 

Where the license-holder preferred an appeal to 
the State Government against the order of the Excise 
Commissioner revoking or suspending a licence under 


The petitioners had been in permissive occupation 
of the land since 1942. They were landless poor 
persons. Wet cultivation was going on, on this land 
since 1944 under Grow More Food Campaign. Id 
1955 Board of Revenue treated this as an encroach- 
ment. Proceedings in eviction were taken. Board 
instructed Collector to assign some unobjectionable 
land to the petitioners. This proceeding led to filing 
of writ petition, pending which Board was moved to 
examine the matter afresh. This writ petition was 
not pressed and was dismissed A further petition 
was presented to the Board, but finally the Board 
declined to interfere. The petitioners complained iD 
subsequent writ petition that having regard to the 
circumstances UDaer which the occupation of the land 
by S and subsequently by them had been permitted, 
the order of the Board, which was made without 
giving an adequate opportunity to the petitioners was 
arbitrary, unjust and opposed to natural justice. 

Held, (1) that the order of the Board was not an 
administrative older. Orders regarding the assign- 
ment of lands are disposed of in a quasi- judicial 
manner and even the rules contained in the Board s 
Standing Orders directed the disposal of applications 
foi assignment in such manner. An order which dis- 
posed of the revision petition of the petitioners with- 
out c nsidering aDy of the relevant data could hardly 
be accep ed as compl>ing with the normal require- 
ments ot a quasi-judicial disposal ; (2) that there had 
been a failure to examine the applicability or the 
relevant Governrrent orders in relation to the 
case. There had also been a failure to furnish an 
adequate opportunity to the petitioners to meet the 
contentions brought forward against their occupa- 
tion of the lands. The order of the Board wa5 22*7 
shed. 77 Mad L W 293 : 1964 Mad W N 200 • 
(1965) 2 Mad L J 95 : ILR (1965) 1 Mad 520. 

Art. 32— Violation of rules of natural 

Fact that R. 0, Bengal Sales Tax Rules says that tnr 
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ocmunercia 1 officer can make "any enquiry that he 
may think necessary" does not necessarily mean that 
rtues of natural justice are to be violated. See Sales 

kbd n ecSfifft? i3j* Rules (1941) - R - 6 - AIR 1950 

~ Ar V 229 — Foreign judgment against natural 

l^f iSDOt e ° c, ! os " re -Full Bench hearirg appeal 

P *k? ina ? much as , n0 adjournment was 
granted to enable senior counsel to appear — This is 

Ma n dlw'u7 e ' See CiVil P ‘ C ' (i908) ' S ' 13 - 07 

- -Art. 226 — Order passed without giving oppor. 
turn y to petitioner to put forward his case - Muni. 

Ss P 287 e 365 CltX M,,,llci P a, Act (4 of 1919), 

' a |- au ,° rd . er or ' ef “ sin J to a license is of 

K.’i U | -?k 3nd the Commissioner will have 
to comply with the provisions of the Act and also 

shall give reasons for his refusal. Against the order 

Wond- r a sta !* tor y fight of a PPeal is given to the 

c ? mmittee - the order oi the Standing 
Committee is against the view expressed bv the Com- 
missioner he can refer the matter to the Council 
whose order will be final. When a tribunal is en- 
trusted with quasi. judicial functions affecting the 

A« h ™td f r P ih rtl8S | ‘L is M e elementar y principle that 
the said tribunal should give an opportunity to the 

person affected to put forward his ca >e. Any decHon 

made by such a tribunal withoul giving that oppor- 

,i. s contrary to the principles of natural justice 

and is liable to be set aside. But the pro edure which 

?k tr ‘e 3 18 t0 *, ollow depends upon the functions 
Jl® character and th f administrative convenience of 
the tribunal. It is not possible to equate the council 
to a Court of law, and insist upon that tribunal to 
follow and adopt the rules of judicial procedure 
adopted and followed by Courts. Where the Council 
set aside the order of the Standing Committee with- 

g* 8 J^k 8 3D Op P u 0nUn i ty t0 the Petitioner to put 
forward his case, the order of the Council is liable 

*00 be lQ U <W h | e M w 467 1 1952 Mad VV N 

779) (Pr 2). Mad L 1 653 ‘ AIB 1952 Mad 778 (778, 

0020) S 252 ~Pn!fpr raS , Dis ^ ict Municipalities Act 
’ A 25 £ J 0wer u , nder » is quasi-judicial — SettiDc 
aside order o Municipality without giving any oppor 

tuuity to applicant f° r explanation— Order of^Covem- 

Ren 1 is liable to be set aside. See Municipalises - 

^IR 1952 Mad 5^“ mClPaliHeS ** ( ° ° f 1920 >' S ' 252 ‘ 

r — Arl - 22 °- Natural justice - Opportunity to be 
haard 7 Integration of services upon reorgani 
Mtion of States — Preparation of provisional inter" 

r«f« 6 Se . D i°^ ty ist n — L ' St pre P ared considers g all" 
relevant factors- Representation of all affected® ser. 

vfl rj ts k'ri considered — Such revision is whimisical 
and arbitrary. See States Reorganization Ant nS 
S- 115 (5). AIR 1966 Mys 31 (DB). (1956)l 


Art. 226 Natural Justice — Resolution of com 
pany increasing remuneration of director -Approval 
of Central Government under S. 310, Companies Act 
1950 - Approval subject to conditions — See 
Companies Act (1956), S. 309. (1965) 2 My. L J 52o! 

1 A ?-; . 22fl — Writ petitions for quashing demands 
on petitioners for cost of police force stationed in 
village declared as disturbance area — Demands in 

«nort“un£ °. Pe k“ ,hieS ~ Petit '«ners not ““forded 

-Wn WlU™ Lta,3“" ~ D ”“ d! 

.«J be 8tate Gover nment required the Dy. Commis. 

•loner to recover from the petitioners the proper. 


9 J, Arts. 2Z6 & 32. Note 78 (a) (vii) 91 5 

tionate cost of the employment of an additional 
police force stationed in their villages which was 
declared as disturbance area”. The amounts sought 
«o be recovered fnm the petitioners are in the nature 
of penalties imposed in them on the ground that thev 
were responsible for the various acts of lawlessness 
in the area. No such penalty could have been impos- 

t SS P ?. ceded by an opportunity to them for 
establishing their innocence. That not having been 

done, the impugned demands were quashed and 
writs granted. ('62) 40 Mys L J 341 (DB). 

—Art. 226 — Administrative Tribunal should act 
according to essence of justice. 

Every administrative tribunal in India which is 

a® ?'j' r ® d ° de3ide . u Pon ‘he rights of parties must 
act in a manner conformable to the essence of justice. 

k eLt“ rd ” a f!? Ct0r ,D th L ad ministration of justice 
*^ 7 T ust ^ given a fair and proper 

case to the utaosT® * Bnd a " 0Wed *° state his 

was held that the Appellate Authority 

Madh f o t6 p U i ld t r R ‘ 7 ? of the Motor Vehicles Rules 
Madhya Pradesh erred tn rushing through without 

gmng a proper and effective chance to the appellant 

t Tj^JPort Company) to state its case and that its 

iiB io ( ?r d n ° he Ouashel ) 1956 Nag L J 66 • 
AIR 1956 Nag 235 (238) (Pt D) (Pr 13) (DB). 

thL R s e r er '' n A e ri! h ,n^ S o^ n this P° iDt ' U w as held by 

5S toSi" . A !LS.f c a *“ - 

without hearing petitioner on his contentions — Con- 

nnm I0 |° S found . t ° be untenable - Even assuming non- 
compliance with principles of natural justice High 

? 9 « rT not interfere in writ jurisdiction 31 Cut L®T 

Ain 31 Gu ' L T 708 : J LR (1965) Cut 411 ■ 

AIR 1966 Orissa 12 (15) (Pt E) (Pr 16) (DB). 

~ Art -, 229 — Natural Justice — Rule of— Admis- 
sion by legal adviser— Party appearing as witness — 
Opportunity of explaining admission should be 

Cut W. Evldence Act U872), S. 145. ILK (1963) 

° f 7 0dsSi ? G ^ am Panchayat 
fkef 1 r y '* 38 * (b) — Removal of member for 

absence from ffiree consecutive meetings — Mem bel 

li b g J V il n ° PP0rtu . DIty to shovv cause against re- 
ni °val an id the cause shown must be held to be insuffi 

v!t?l b / n D ^ riCt . MigiS rat , 6 ~ Of Opportune 

vitiates order of removal. See Paochayati - Orisi 

gtl?. 1 itImdb !.^ 1 (XV ° f 1948)> s ‘ 114 ‘ AIR 1663 


, ~ Art * 30 oi the Mines and Minerals (Recu- 

ind 5t a M- DeV , e r° PmeDt) Act ' 1957 mad with Rr 54 

of revision on.Central Government — fn exercise of tf is 

Govern ment acts as quasHudicial 
authority and must give pariies concerned a reasonable 

pportumt> of being heard— Revisional jurisdiclion 

^L Ce , nt f raI Government. See Mines and Minerals 
(^Regulation and Development) >^ct (XLVfr iqc-»\ 

s. 30. AIR 1962 Orissa 183 (DB). 1 ° f 1957)> 

— Art. 226 — Natural justice — Recovery procee 
dings for salts tax arreais - Order issuinv a 

warrant passed ex parte by certificate officer w thout 
OrT 8 “ m arlr ! g ’ ? Q a date D °t Hred in the case - 

Z2& 5 .S 3 : 
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of natural justice to pass order to the prejudice of a 
party without giving him opportunity to be heard — 
S. D. M. cannot pass order under R 23(4) against 
party without giving him rome form of a notice so as 
to enable him to meet the objection raised against 
him. See Panchayats— Bihar Pacchayat Election Rules 
(1939), R. 23 (4k 1963 B L J R 24. 

— — Art. 226 — Removal of President and member of 
Municipality — Right to be orally heard. See Munici- 
palities - Punjab Municipal Act (3 of 1911), S. 10. 
AIR 1954 Pepsu 186 (DB). 

— —Arts. 226 and 31 (1) — ‘Property’, meaning of — 
Principle of natural justice — Pensioner mt given 
opportunity to meet basis for cancellation of pension 
granted to and enjoyed Ly him for many years — 
Order cancelling pen«ion cannot he sustained — 
Provisions of S- 6 of T. P. Act and Ss. 11 and 12 of 
Pensions Act does not derogate from pension being 
a property, if it otherwise is so — Transfer ot Pro- 
perty Act (1882), 8. 6 — Pensions Act (1871), Ss. 11 

and 12. 

On a report of Medical Adviser (Pensions) the 
pension given to and enjoyed for many years by A, 
a person in army employment, was cancelled without 
giving him an opportunity to meet the basis for can- 
cellation of his pension. The original record of the 
report of the Medical Adviser had not been available 
and was missing. it was contended that the cancel- 
lation of the pension was not in pursuant to any law, 
it being a gift or a bounty as the pensioner 
had not right to it. That the Government has 
full power to withdraw it when misapprehension or 
mistake in grant is discovered at later date as was 
the case of A. It was also coatended that the pension 
granted to A was not property or right in property 
and hence Art. 31 (1) of the Constitution had no ap- 
plication and civil Court had no jurisdiction to en- 
tertain suit regarding pension and it is not property 
within meaning of T. P. Act and Pensions Act. 

Held, that the pension of A was property and ac- 
cording to Art. 31 (1) he could only be deprived of it 
by authority of law which had not happened in the 
case. That the order of cancellation of pension had 
been contrary to principles of natural justice. 

If he had been given an opportunity of hearing he 
might hive convinced the appropriate authority that 

there was no ground for the cancellation of his pen- 
sion. The consequence of the order being depriva. 
tion of the pension, the act cannot he said to be 
administrative and is at least quart-judicial. Case law 
discussed. 

The word ‘property’ in Art. 31 has to be construed in 
the widest sense as connoting a bundle of rights 
exercisable by the owner in respect thereof and cm. 
bracing within its purview both corporal and in- 
corporal rights. 

Merely because assignability of pensions is barred 
by statute that is no ground that it is net property 
if it is otherwise so. The list of rights and proper 
ties that are not assignable in S. 0 of T. P. Act itself 
speaks that hut for such negative express provisions, 
thoso properties aod rights would have been trans- 
ferable. A restriction imposed by S. 12 of Pensions 
Act is of the same nature as negative provisions in 
S. 0 of T. P. Act on the transfer ot certain properties 
or rights in properties and the immunity or exemp- 
tion provided by 8. It of Pensions Act does not de- 
rogate from a pension being property if it otherwise 
is so. ILR (1965; 2 Punj 1. 

■ Art. 226— Natural justice. 

An order passed by the Deputy Collector, Customs, 
is invalid, where it is passed without giving any 


hearing to the petitioner. ArR 1903 Cal 331 and AIR 
1905 Punj 84, Rel, on. 1965 Pun L R (Supp) 132. 

Art. 226— Natural justice— Cancellation of regis- 
tration certificate of dealer — No fair opportunity to 
dealer to be heard given— Dealer is entitled to writ 
to quash the order, .bee Sales Tax — PuD/ab General 
Sales Tax Act (40 of 1948), S. 7 (4). (1063) 14 S T C 
549 (Punj). 

Art. 226 — Principles of natural justice — Order 
proposed to be made against petitioner — Order af- 
fecting his fundamental right — No opportunity of 
show ing cause given to petitioner — Rule of natural 
justice is violated - Medicinal and Toilet Prepara, 
tions (Excise Duties) Act (1955), S. 6. 

Where an order proposed to be made is to the pre 
judice of the petitioner (in this case, cancellation of 
his licence in the form prescribed bv the Medicinal 
and Toilet Preparations ‘(Excise Duties) Act, 1955 
and the rules made thereunder) and if made affects his 
lundamental right such as one relating to carrying on 
his trade, the petitioner must be given a reasonable 
opportunity of showing cause against the proposed 
action. And if such an opportunity, though requested 
to be given, is refused and the petitioner is not heard, 
the authority making such an order violates the rules 
of natural justice. In consequence, the order deserves 
to be quashed in a writ petition made under Art. 220 
against the order. (’62) 64 Punj L R 478. 

Art. 226 —Natural justice — Rules of — Panchayats 
— Punjab Gram Panchayat Act (4 of 1953), S. 102 — 
Office of elected Panch and Sarpanch constitutes 
valuable right — Suspension and removal without 
show cause notice — Rules of natural justice violated. 
See Panchayats — Punjab Gram Panchayat Act (4 of 
1953), S. 102. 1962 Cur L J 32. 

~ — Art. 226 — Natural justice — Cancellation of 
licence for selling cecnent— Opportunity to licensee 
of being heard— Failure to afford— Effect — Art. 19 
(I) (g) — Pepsu Cement Control Order (1949), Cl. (3) 

— (Patiala State Essential Supplies (Temporary 

Powers) Ordinance (2003 Bk.)). 

Revocation of a licence to sell cement deprives the 
licensee of the right to carry on this trade which has 
been guaranteed to him as a fundamental right by the 
Constitution. An authority cannot condemn a citizen 
to this extent without giving him some opportunity 
to refute the allegations made against him and to 
explain his conduct. I he power to cancel licence is 
to be exercised in accordance with the fundamental 
doctrine of natural justice. This doctrine is applica- 
ble in all cases in which a citizen of India has to 
suffer pecuniary loss in consequence of that order. 

Where the Director never called upon the licence- 
holder to expl iin the allegations of blackmarketing 
which are alleged to have b j en made against him to 
that extent the Director did not follow the practice 
which he had adopted relating to the matter of 
realisation of advance pri:es from customers and the 
petitioner's licence was revoked under a misappre- 
hension of the true situation by the Director. ILR 
(1958) Punj 36. 

Art. 22G— Natural justice — Violation of— Denial 

of hearing — (Displaced Persons (Supplementary 

Claims) Act (1954), S. 5 (3) ) 

Where the Setthment Commissioner in the revision 
under the Displaced Persons (Verification of Claims; 

Act pissed an order relying on the verified claim or 
another person but that decision was not produced in 
the proceedings and the applicant was not asked any 
questions about that claim even in the interrogator! 
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which were put to him on certain affidavits and also 
on the decisions of other claims which he produced. 

Held, that the omission amounted to denial of 
hearing to the applicant and it violated the principles 
of natural justice as well as it was contrary to the 
provisions of S. 5 (3) of the 1954 Act. 1911 A C 179 
and (1940) 4 All E R 132 and (1947) 2 All E R 395, 
Bel. on. ILR (1957) Punj 348 i 59 Punj L R 27 i AIR 
1957 Pud j 186 (190) (Pt E)(Pr 13). 

Art. 220— Principles of natural justice. Cancella- 
tion of permit — Principles of fair play require that 
party should be given opportunity of being heard 
before decision is made. See Motor Vehicles Act 
(1939), S. 64. AIR 1957 Punj 35. 

—Art. 226 — Natural justice — Necessity to give 
opportunity to ihow cause against valuation — Pro- 
ceedings involved infixing value of property under 
Displaced Persons (Compensation and Reha- 
bilitation) Rules, 1955 (as amended in 1900 are quasi 
judicial and not administrative— Even if they are not 
quasi*judicial it is necessary to give an opportunity to 
the person whose statutory rights in property are 
likely to be affected in those decisions, to be heard. 
This is for the maintenance of rule of law enshrined 
in Art. 14 ot the Constitution — Ex parte orders are 
vitiated by error apparent on face of record. AIR 
1965 Punj 484 (DR). 

•- — Art. 226 — Natural justice — Opportunity to be 
heard— Application for special leave to appeal barred 
by limitation provided by S. 4L7 (4) Cr. P. C.- Appli- 
cation for condonation of delay under S.5, Limitation 
* ct —Leave granted to appeal in absence of respon- 
dent and without giving him opportunity to contest— 
Respondent can ra se preliminary objection in appeal 
that the leave could not have been granted— Nobody 
should be bound by order passed in his absence. See 

,3 >- 1985 “> c ' L ' 338 ■ 

. A *L 226— Natural justice — Rajasthan Panchayat 
Act (1953). S.77 (f) — ^cope of— Powers under S 77 (f) 
are not unfettered-Order of dissolution of panchayat 
without giving it opportunity ot hearing is not valid 
c ™ pr ^ S P r ® v ^ s ^ 0n giving hearing was made in 

b. 73— Omission in S. 77, was not to give unfettered 

F ower to Government but only to avoid repetition. See 
anchayats -Rajasthan Panchayat Act (XXI of 1953), 

S- 77 (f). AIR 1958 flaj 119 (DB). 
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ing the rules of natural justice. In such a case it is 
enough if an opportunity to state his case is given to 
the person concerted. He is not entitled as of right 
to be heard : AIR 1951 Mad 276, Ref. ILR (1951) 
T C 496 : 1951 Ker L T 158 i AIR 1951 Trav-Co 197 
(202) (Pt D) (Pr 10). 

“ Art 228 — Natural justice — Opportunity of being 
heard D ot given — Effect — (Motor Vehicles Act (1939), 
S. 64)— (Natural justice). 

P and R were permit-holders running stage carria- 
ges on certain route. On variation in timings cf P's 
buies R hied arpeH and applied for stay of opera- 
tion of the order. Notice was issued lo P and on the 
date of hearing, parties were heard on the question 
ot interim stay. The appellate Tribunal however 
passed the judgment on merits in favour of R. : 

Held, that the decision was again* t the principles 
ot natural justice and against the express provision of 
b. 04, Motor Vehicles Act and was liable to be 
quashed. AIR 1956 Vindh Pra 44 (45) (Pt B) (p r 4). 

78 (b). Right to cross-examine. 

•“ Ar L 226 — Domestic Tribunal - Enquiry by — 
Natural justice — Enquiry against workman’s conduct 
Enquiring officer not examining any witness— Only 
the workman against whom the enquiry was, exa- 

™ ned ^a? ep0rt of °? cers a 8 ainst w Oik man not read 
out — Officers though present not examined before 
workman nor allowed to be examined by the work- 

? a , Q 7 . R , u of , natural justice held not followed — 
industrial tribunal cannot rely on the finding of the 

domestic tribunal in order to cecide whether permis- 
sion should be granted to management under S. 33 
to dismiss the workman pending the proceedings 
c o°o re rJ, e tn ^ llnal Industrial Dispites Act (1947) 

(3) 3 S C B R 684 SUgaf MillS Ltd ‘ v ' 5hri Jai SiD 1962 

• ~ Art - 226— Reasonable opportunity to defend at 
the stage of departmental enquiry _ Principles of 
natura justice-VioiatiOn of - Denial of opportun ty 
to public servant to cross-examine witnesses whogive 
evidence against him - Copies of documents to which 
public servant was entitled not supplied - Enquiry 

“"j 1 ? a h CC ^,Vl CC * lth J principles ot natural justice 
under F A?/ Vofl violated- High Court, if can consider 
ider Art. 220 propriety or valicity of decision of 
enquiry officer. See Ibid, Ait. 311 (2;. A I R 196T S C 


Ar f- 226 —Order for removal of ukardi (rubbish) 
passed behind back of pttitioners-Violation of prin 'i- 
ples of natural justice. See Panchayats— Rajasthan Pan- 
chayat Act (21 of 1953), S. 20 (xi). 1959 Raj L W 29. 

- — Art. 226— Jurisdiction 0 f High Court— Order by 
Government in appeal under R. 10. Travancore- 
Cochin Paddy Control Orders. 1950-Disposal with- 
out hearing arguments of appellant— H illegal or 

•uJ?-. vlr o S “"5? quiry into merits of th e case— Permis- 
fnrJ M y ‘ See Travancore Cochin Paddy (Acquisition 

Trav^Q)^! (DB) 0ntr0 ° rder ’ l95 °* R * 16 AIR 1951 

—Art- 226— Administrative order- Validity chal. 
lenged Matter to be considered in such case. 

Where the Board of Revenue, while functioning in 

dina th« d fV 1, V ratlV r CaPa r Clty passes an 0rder regar. 

ding the selection of site for a iinuor shop under the 
powers vested in it by virtue of Abkari Rules and the 
person aggrieved by the order challenges its validity 

S'. ? p etlf J° t n t0 High Court, the question for the 
High Court to consider is whether the order is intra 

wh7ihl^ e ii£ 0 !Tk S 0f f j 0 authorities concerned and 
whether it had been rendered in a manner notoffend- 


*j„ ^ r t - 226 Natural justice— Misconduct of cadet 

iS 5 training — Enquiry and expulsion from College 
-Cadet has no right to cross-examine witnesses at 
enquiry. See Police Act (1861), 8. 40 (2) (c). 1964 Ul 
Cn L J 625 . A I R J964 All 540 (FB). 

- Art. 226— -Natural justice— Statements written out 

by witnesses themselves merely handed over to De- 
puty Superintendent of Police who did record them 
Reliance on sue! statements held contrary to pro- 
visions of ru e contained in R 490 - Rule is manda- 
tory and no directory -Depa.tme from general ub 

tWSitf sTT"*- St " V "‘“ •«> 


— ^C-Foir oppmtunity to defend - Enquiry 
under S. 7, Police Act — (Police Act (1S61), S. 7). Y 

. If ’i*| C u r,ainl y desi , rabie that departmental enquiries 

1 . C °„ ndU ; ld With ° Ut a,ly unnecessary delay 
but he person whose conduct is being enquired into 

must be given a leasonable opportunity of defending 

himself not merely by calling defence w tn^ses D 
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enquiry might have proceeded on the assumption 
that the petitioner was guilty and could have no 
answer to the charges The petition under Art. 220 
could therefore be allowed on these grounds. 

Important as the discipline of the police force is 
and desirable as it is for the High Court not to inter- 
fere lightly with orders of disciplinary action against 
police officers, there is no escaping the position that 
the procedure adopted in disallowing all leading 
questions in crojs-examination was such as could 
prejudice a fair hearing of the case against the peti- 

*r er ;JL 954 * U W B < HC) >3$ ILK (1954) 2 All 
32* j 1?54 Cri L J 874 * 1954 All L J 316 , A I R 
1954 All 438 (439, 440, 441) (Pt A) (Prs 9, 15) (DB). 

-—Art. 226 — Dismissal of workmen — Domestic 
tribunal, enquiry by— Charge of gross misconduct — 
Opportunity given to submit his written explanation 
Right to cross-examine witnesses — No request 
that he should be given opportunity to cross-exa- 
mine two officers whose evidence was against him — 
Standing orders made under S. 9 (c) of the Indus- 
trial Employment ^Standing Orders) Act, 1940 as 
amended-Princip^s of natural justice not violated. 
A I h 1963 Assam 155 (159) (Pt a) (Pr 15). 

c , A rt * ?26 — Natural justice — Proceedings under 
S. 167 (8), hea Customs Act. 

Proceedings under the provisions of S. 107 (8) of the 

Sea Customs Act are quasi-judicial proceedings. The 
rules ot natural justice in quasi judicial proceedings 
require that an opportunity should be furnished to a 
person to cross examine those who have made state- 

c hlcb , are to be used gainst him A [ R 1957 
?C«*.od AIR 1959 S C II 11 and 01 Rom L R 
£30, Re), on.; AIR 1922 Bom 30 and App. No. 75 of 
Uo0(Misc. Applo. No. 184 of 1950), D/- 5-10-1950 

oon m *l j 02 Bom L R 334 : 1961 (l) Cri L J 
229 i AIR 1961 Bom 4S (50, 53) (Pt A) (Prs 7, 15). 

•—“Art. 226 - Natural justice — Audi alteram partem 
-Right of cross-examination — Denial of — Effect — 
it is not denial of natural justice — Formal cross- 
examination is procedural justice governed by rules 
ot evidence — Proceedings before Collector of Land 
Customs— >ea Customs Act (1878), S. 182. 

There is a good deal of misconception on the ques- 
uon of the right of cross-examination as part of 
natural justice. Ordinarily the principle of natural 
justice is that no man shall be a judge in his own 
cause ami that no man should be condemned un- 
heard. 1 his latter doctrine is known as audi alteram 
partem. It is on this principle that natural justice 
ensures that both sides should be heard fairly and 
reasonably. A part of this principle is that if any 
reliance is placed on evidence or record agiinst a 
person then that evidence or record must be placed 
before him for his information, comment and criti- 
cism. Formal cross-examination is procedural justice. 

It is governed by rules of evidence. Natural justice 
certainly includes that any statement of a person 
before it is accepted against somebody else, that 
somebody else should have an opportunity of meet* 
ing it. So long as the party charged has a fair and 
reasonable opportunity to see, comment and criticise 
the evidence, statement or record on which the 
charge is being made against him, the demands and 
the test of natural justice are satisfied. Natural justice 
must not be strained to become artificial justice. Pro- 
cedural justice according to statutes or under statu- 
tory rules are different from the concepts of natural 
justice. There the procedure, under the statute or the 
Ru>es must govern A \ R 1>57 S C 8S2 and AIR 1903 
S C 375, Disting ; A I R 1931 S C 1023, Rel. on. ('05) 
09 Cal W N 864. ' 

Art. 226— Natural justice— Disciplinary proceed- 
ings against petitioner — Petitioner not allowed to 


cross-examine witnesses — Copies of previous state- 
merits of witnesses not supplied-Confessional state- 
ment not brought on record - Enquiry against peti- 
tioner held was in violation of principles of natural 
justice Enquiry held contravened Art. 311 (2). See 
Ibid, Art. 311 (2). A I R 1966 Him Pra 13. 

--Art. 226 and Art. 311 (2) — Quasi-judicial body 
-Departmental inquiry against Government servant 
— Pr icedure— Principles of natural justice-Servant 
not asking for opportunity to cross-examine witnes- 
ses— NU violation of natural justice. 

Where in an enquiry held against a Government 
servant, after the servant is given notice of the evi- 
ence gachered against him detailing the addresses!of 
tbe witnesses and their respective statements against 
nirn, he is invited for a personal hearing on the 
ma ter before the tribunal and if with all the infor- 
mation he has he does not request the tribunal to 
give him an opportunity to cross examine the wit- 
nesses who spoke against him, the abstention fiom 
tendering the witnesses for the servant’s cross exami- 
nation without his asking for the same cannot be said 

ro 1 ^^ 6 . 0 ^ aay rule °f natural justice. (1900)1 
W L R 22 8 , R e l. °D. ILR (1961) l Ker 153 i 1961 
L J 315 t ‘(1961) 2 Lab L J 50 i 1961 Ker L T 
486 j A I B 1962 Ker 43 (47) (Pt D) (Pr 9) (DB). 

“ Art. 226 — Opportunity to cross-examination not 
given Rules of natural justice held vi dated. See 
Ibid, Art. 311 (2). A I R 1962 Madh Pra 15 (DB). 

Art. 226 — Natural justice — Witnesses during 
departmental ecqutry examined in presence of peti- 
tioner and on conclusion he was asked to cross- 
examine immediately — Petitioner declining and ask- 
ing tor time to file written statement — Time allowed 
His demand for examining two more defence wit- 
nesses turned down — Dismissal ordered —No adequate 
opportunity — Dismissal quashed. See Ibid, Art. 311. 
1958 MPLJ (Notes) 57. 


-Art. 220 — Natural justice —Domestic inquiry— 
It is not necessary that oral evidence should be 
recorded in presence of person charged — If copies 
of statement of witnesses are given to him and wit- 
nesses tendered for cross examination, there is no 
violation of principles of natural justice— Rule pro- 
viding for recording oral statement in oral inquiry 
before person charged — But statements taken of some 
witnesses and later on read over to person charged 
and got verified before him by witnesses who were 
cross-examined —There was held substantial compli- 
ance with the rules. (1965) 2 Lab L J 66 : AIR 1964 
Mad 491 (492, 493) (Pr 8) (DB). 

Arts. 226 and 311 — ‘Showing cause'— Interpre- 
tation of — Opportunity to cross-examine not afforded 
— Principles of natural justice held sacrificed — 
(Words and Phrases — 'Showing cause'). See Ibid, 
Art. 311. AIR 1956 Manipur 34. 

Art. 226 — Natural justice— Enquiry by Customi 

Authority in adjudging confiscation or penalty— Sea 
Customs Act (1878), Ss. 167 (8), 168, 182 - Issue of 
writ. 

I n the case of an enquiry conducted by a statutory 
body, the rules of natural justice require that evidence 
of the opponent should be taken in the presence of 
the party and that he should be given an opportunity 
to cross-examine the witnesses examiaei by the oppo- 
nent. Where in proceedings under the Sea Customs 
Act, the Customs Authority passed an order of concis- 
cation and penalty against the petitioners after 
the evidence of the witnesses for the opponent behind 
the back of the petitioners and without giving the 
petitioners an opportunity of cross- examining them, 
the enquiry must be held to have been conducted in a 
manner violative of all principles of natural justice 
and the order of the Customs Authority cannot d® 
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allowed to stand. A I R 1958 S C 86 and AIR 1957 
S C 882 and A I R 1959 S C 1111, Rel. on ; A I R 1957 
aC232, Disting; A I R 1919 Bom 30, Foil. 39 Mys 
L J 813 * ILR (1960) Mys 53 4: A I R 1961 Mys 203 
<•04,206) (Prs 5 10) (OB). 

“■“Art. 226— Natural Justice— Principles of — Viola- 
tion of. R. 55, of Civil Services (C C A) Rules was ex- 
pressly made with a view to ensure that principles of 
zutural justice are complied with before any public 
servant is held guilty of misconduct — Finding based 
on inadmissible evidence — Charge must be supported 
by evidence adduced during enquiry and tested by 
oross-examination at the said enquiry. See Civil Ser- 
vices (Classification, Control and Appeal) Rules, R 55. 
SLR (1958) Cut 1. 

“ 7 " Art. 226 — Natural justice — Proceeding under Sea 
Customs Act (18/8) — Accused and his counsel present 
at time of hearing to show cause notice — Copies of 
statements of witnesses supplied— No objection taken 
that evidence was recorded in absence of accused — 
No request lor re-examination of witnesses or for 
permission to cross-examine though witnesses present 

— No violation of rules of natural justice 64 Pun 
L R 490 and AIR 1903 All 94 and AIR 1957 S C 882, 
Disting.; AIR 1903 S C 734 and AIR 1984 S C 477, 
Ref. 1905 Pun L R (Supp) 310. 

78 (c). Enquiry by person having interest. 

See also Note 129. 

O Art. 220 —Domestic Tribunal — Natural justice 

— Rules of — Procedure — Employee charged with 
misconduct— Officers claiming to have seen miscon- 
duct are disqualified from holding enquiry — Elaborate 
oross-examination of employee at commencement of 
-enquiry constitutes infirmity — Desirability of inti- 
mating employee about date of enquiry, pointed out. 
Bharat Sugar Mills Ltd. v. Shri Jai Singh, (1964) 3 
SCR 652. 

• Art. 226— Section 59 of the Bombay Police Act 

—Validity — Natural justice— Externment order can 
only be passed by Commissioner of Police, District 
Magistrate or Sub Divisional Magistrate specially 
•empowered— Satisfaction is not that of the person 
prosecuting, though proceedings are not prosecutions 
lor offences or judicial pr 0 2 eedings though the officer 
or authority charged with duty has to examine the 
information laid before him by police — Proceedings 
cannot be said to have been initiated by police — 
Police is not the judge and the provisions of the Act 
do not militate agiiust one of the accepted principles 
of natural justice, that the prosecutor should not also 
be the judge. See Ibid, Art. 19 (1) (d). AIR 1956 S C 
819, 

Art. 226 -Co-operative Societies Act (1912), S. 43 

—Ajmer Rules, R. 18 fa) and (b) — Embezzlement in 
Co-operative bank — Dispute referred to registrar — 
Responsibility of Registrar's department for embezzle- 
ment— Competency of Registrar to act as tribunal — 
Natural justice - See Co-operative Societies Act (1912). 
S. 43. AIR 1956 Ajmer 63. 

;Art. 226 — Principles of natural justice — One 

having bias agaimt another not to try him— Excep- 
tion— Doctrine of necessity and statutory authorisa. 
don. 

It is ono of the accepted principles of natural 
justice that no ono should boa judge in his own 
oause and that a person who has a bias against an- 
other person should not try him. This principle 
applies not only to Courts of justice or j idicial tri- 
bunals but also to other authorities who have to act 
judicially in deciding the rights of others i. e.. autho. 
rities who are empowered to discharge quisi- udicial 
functions. AIR 1958 S C 86 and AIR 1959 S C 1370 
Rel. on. ’ 


This general rule, however, has an exception, 
namely, that a Judge who would otherwise be dis- 
qualified may act in a case of necessity where no 
other Julge has jurisdiction. So also, if the statute 
itself confers a power on an authority and imposes a 
duty on it which may have the effect of making him 
a Judge in his own cause or to decide a dispute in 
which .he has an official bias, the doctrine of bias 
stands qualified to the extent of the statutory authori- 
sation. (1877) 2 QBD 558, Rel. on. AIR 1962 All 
117 (119) (Pt A) (Prs 5, 6). 


Art. 226 — Natural justice — Bias — Relation of 

presiding officer brought into controversy — Presid- 
ing officer is not disqualified — (Municipalities — 
U. P. Municipalities Act (2 ot 1910), S. 76.) 

There is no rule of natural justice by which a 
person may be disentitled to hold an eaquiry or ad- 
judicate on any matter simply because some relation 
of his is directlv or indirectly brought into the 
controversy. He does not thereby become his own 
judge nor can he be said to be biased. 

1 lie president of municipality can hold an enquiry 
into tne charges of misappropriation brought against 
a servant of the Board ard the fact that ihe servant 
raises a plea that the money was given to the son-in- 
law of the president does not disqualify the Presi- 
dent from holding the inquiry. I960 All L J 409. 

—Art. 226 — Dismissal of employee— Reference to 
Labour Court Considerations — Principles of natural 
justice What are — Deptrtmental enquiry by General 
Manager Bias — General Manager examined as witness 

— Held, enquiry was vitiated. See Industrial Disputes 
Act (1947), S. 10 (1). AIR I960 Andh Pra 526 (DB). 

“Art. 226 —Natural justice — Principles — Citizen- 
ship Act,S. 18 — Rules under — R. 30 —Constitutionality 

— It is not opposed to natural justice —Though Cen- 
tral Govt, can appoint independent tribunal to inves- 
tigate the question of acquisition of citizenship of a 
foreign country, the power is wide a ad comprehen- 
sive enough to enable it to appoint itself as authority 
to de:ermine the question. See Citizenship Act (1955), 
S. 9 (2). AIR 1957 Andh Pra 1047 (DB). 


— Arts. 226 and 311 — Natural justice — Principle 
that no person shall be judge in his own cause— 
Applicability — Disciplinary proceedings against 
delinquent for his action in making allegations 
against superior authority — Departmental enquiry 

^ superior authority through one of his sub* 
ordinates Likelihood of bias — Opportunity to be 
heard given to delinquent in such case held not rea- 
sonable — Principle of natural justice violated — Ob* 
jection as to existence of alternative relief not avail* 
able in such case. 

The cardinal principle of administration of justice 
is that no person shall be a judge in his own cause. 

I his principle applies not only to the regular Courts 
which administer justice, but it applies also to quasi- 
judicial tribunals which are also required to act judi- 
cially. It applies not only in a case *where the judge 
or the adjudicator is himself the prosecutor or tne 
suitor, but it applies also to all those cases where the 
judga or the adjudicator is so situated with reference 
to the lis that there is a real likelihood of bias taking 
place in the final dscision ol the case. The principle 
excends even to those cases where, though the Judge 
or the idjudicator is not personally interested in the 
matter, he is so situated with reference to the matter 
ot any of the parties to the dispute that a reasonable 
apprehension is likely to arise in the mind of any one 
of the disputants that he is not likely to get iustice at 
the hands of the judge or the adjudicator. The deci- 
sion having been arrived at by a disqualified person 
is do decision in the eye of law and even if it happens 

a co Fi** decision in the opinion of the Court 
before which the decision is brought, the same do- 
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serves to be set aside because a disqualified person has 

no jurisdiction to pass even a correct order or record 
a right decision. 

Held, on ^ acts (i) that the principle of law that no 
petson shall be a judge in his o.vn cause or in a cause 
in which he is personally interested applied to the 
tacts of the instant case. Although the Divisional 
Engineer could not be put in the position of either a 
prosecutor or a suitor, having regard to the fact that 
ne had taken upon himself and was required to de- 
termine the truth or otherwise of allegations which 
were made against himself, he was so situated with 
reference to the depirtmental enquiry that he for- 
feited his qualifications to be an adjudicator therein. 
I here was a real likelihood of bias being exhibited 
by him and therefore he was disqualified to hold the 
enquiry ; (ii that looking from another standpoint 
Art. 311 requires not merely that an oppoitunity to 
show cause against action to be taken, should be 
given to the delin quent but that the opportunity must 
be reasonable: (iiij that since a rule of natural lustice, 
was violated the ordinary princi pie of law that the 
extraordinary relief should not he granted when an 

?T n r ?fnr e , jd‘. ef is available could cot be applied. 

JH 45 : ( l9(i4) 5 Gu i L R 175 , AIR 1904 

Guj 139 (143, 144, 145) (Prs 11, 12, 14, 17) (DB). 

":T Art -22?r Na,ural l ustice ~ Violation of -Prin- 
Sij of -What amounts to-Enquiry under S. 57 (a), 
ladras Hl ”du Religious and Charitable Endowments 
Act (19 of 1951)— Initiation by Inspector— [s n it op- 
posed to principles of natural justice - Fact that a 
departmental subordinate is one of the parties to a 
quasi-judicial proceeding before his official superior 

»«*3sarih involve a bazar j — Apart from 
this, the interest of the party are sufficiently protected 
by reservation of right of suit and appeal from dcctee 
therein to the High Court. See Madras Hindu Religi. 
ous and Charitable Endowments Act (i9 of 1951), 
S. 57(a). 1958 Ker L J 720. 


. 220 Collector acting as authority competent 

to award punishment — Collector subsequently appear- 
ing as witness in enquiry on basis of facts which had 
orne to his knowledge bjfore commencement of 
enquiry - There is violation of the rules of natural 

tk S ^ C 4 1 n oM 1 /« egard of :l11 ca "° n,i of fair play. See 
Ibid, Art. 311 (2). AIR 19G2 Madh Pra 15 (DB). 


" 'Art. 226 —Natural justice 

, offi ' er ‘Appearing as a witness in enquiry against 
e petitioner on a very material point, heard the 
appeal and dismissed it. 

Held, that the officer was clearly disqualified from 
eanng the appeal. It was an elementary proposition 
tnat a person giving evidence in a ca^e acquired an 
interest in the case and was consequently disquilified 
trom trying it. 1961 M P L J (Notes) 154. 


(1950), Arts. 226 & 32, Note 78 (c) 

a statute, the principles of natural justice in relation 

to the functioning of those bodies, authorities or 

function iries have necessarily to be ascertained tron> 

or in the light of, the provisions contained in that 
statute itself. 

In the matter of cancellation or suspension of per- 
mi.s for the breach of any of the conditions contained 
in the permit the Motor Vehicles Act not only tole- 
rates but for its due enforcement bctually requires a 
combination in the Regional Transport Authority of 
the two functions, one of ascertaining the circum- 
stances accusatory of a permit-holder and other of 
punishing him under S. 60 on the strength of those 
circ jmstances. Such exercise cannot be held to be 
vio ative of principles of natural justice. There is 
nothing in S. 60 or iu any other provision of the Act 
which provides that the power to cancel or suspend 

any of the conditions con- 
tained therein can be exercised only if that breach is 
brought to the notice of the Regional Transport 
Authority by some third party and not if the Autho- 
rity itself discovers or otherwise acquires knowledge 
of any such breach by a permit holder. All that the 
section requires is that when the power to cancels 
permit is sought to be eiercised, opportunity should 
be given to the holder of the permit to furnish: his 
explanation The Regional Transport Authority which 
has the power to grant a permit and the power to 
enforce the observance of the conditions thereof is 
not deprived of the latter power for reason only of 
the fact that the knowledge of the circumstances in' 
which that power can be exercised is acquired directly 
by it and not upon I information furnished by some 
other person. (1963) 1 Mys L J 131 (DB). 

“Art. 226 Natural justice — Principles of — Bias 

Complaint against accused under Panchayat Act 

PancQoyat cannot be the judge in its own cause — 
Panchayats — Punjab Gram Panchayats Act (4 of 

1953), S. 109. 

A complaint under S. 109 (1) of the Act for damage 
to Panchayat properly cannot be tried and decided ex 
parte by the Panchayat i: self a. the Panchayat itself 
is the complain int and the Judge and the principles 
of natural jastice are violated in the case. The deci- 
sion of the Panchayat and the lesulting convictions 
of i he petitioners thereon, cannot therefore, be up- 
held. AIR 1959 SC 1376: AiR I960 S C 46S, Foil- 
ILR (1960) 2 Punj 77 2- 

“ 7 " A ft. 226 —Superintendent of Police insured by 
Sub. Inspector — Superintendent suspending Inspector 
and enquiry against him ordered— Enquiiy entrusted 
to Subordinate Official — Held, Superintendent being 
aggrieved party should not have entrusted enquiry to- 
his subordinate — He could not assume the roie of 
prosecutor and Judge also. See Ibid, Art. 311 (2). AIR 
1959 Punj 402. 


Art. 226 —Natural justice — Violation of- Statu- 
tory bodies— Combinatiou of functions of a prosecu- 
tor and Judge— Validity— Motor Vehicles Act (1939), 
S. 60 — Mysore Motor Vehicles and Roid Traffic 
Rules (1957), R. 10. 

Although it is opposed to the principles of natural 
Justice Jor a person to f motion as a judge in his own 
cause, if a statute permits or requires the aulho? ity 
or functionary to discharge both the functions of a 
prosecutor and of a fudge, it must be he’d that the 
statute considers that the combination of two func- 
tions in the same authority or functionary is necessary 
for giving effect to the pur-poses of the Act and such 
combination is not open to objection on the ground 
that it amounts to a breach of one of the principles 
of natural justice. While dealing with statutory bodies 
or other authorities or functionaries functioning under 


~ — Art. 226 — Natural justice — Person interested ic> 
dispu'e not to be appointed as arbitrator to decide it- 

An employee of an auditors’ firm which had been 
responsible for checking the accounts of the Bank 
from year to year should not, on principles of nafurtl 
justice be appointed as od8 of the members of an 
arbitration Tribunal for deciding the dispute with 
regard to certain defalcations made by the director 
of the Bank If he is so appointed, the tribunal so con- 
stituted cannot he allowed to function, i960 Raj L,VT 
561 i I L R (I960) 10 Raj 1070. 

78(d). Right to know charge- 

• Art. 226— Natural justice —Motor Vehicles Act 

(1939), S. 64— Motor Vehicles Rules, R. 73 -Appbca- 
tions for permit for certain route by S and P * r 
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application rejected on ground of adverse police 
report — Appeal by P — Further report by police — 
Appellate Authority reading out second police report 
to parties - No objection by parties and no request 
for adjournment —(Motor Vehicles Act (1939), S. 64) 
— (Motor Vehicles Buies, R. 73). 

The question whether the rules of natural justice 
have been observed in a particular case must itself be 
fudged in the light of the constitution of the statu- 
tory body which has to function in accordance with 
the rules laid down by the Legislature and in that 
sense the rules themselves must vary. 

Held, on facts (l) there was nothing in the rules 
requiring a copy of the police report to be furnished 
to any of the parties, nor were there any circumstances 
necessitating the adjournment of the hearing of the 
appeal particularly when no request for such an ad- 
journment had been made. The rules framed under 
Chap. IV for “the conduct and hearing of the appeals 
that might be preferred under the Chapter (S 08 (2) (b)) 
did not contemplate any such facilities beiDg granted 
to the parties. (2) It was more for the information of 
the authorities concerned with the granting of per- 
mits than for the use of the several applicants for 
such permit that the revised Police report was made. 
Hence there was no failure of natural justice. A I R 
1950 Nag 235, Reversed. New Prakash Transport Co., 
Ltd. v. New Suwarna Transport Co , Ltd. 1957 M P C 
205 i 1957 S C A 178 i 1957 Jab L J 344 t 1957 SC J 
236 i (1957) Mad L J (Cr) 157 i 1957 S C B 98 i AIR 
1957 S C 232 (236, 237, 241, 242) (Pt B) (Prs 8. 19). 

—-Art. 226 — Natural justice — Order of Vice- 
Chancellor of University debarring student from 
appearing in examination on ground of his having 

used unfair means at examination— Ex parte order— 

Merely calling for explanation from student without 
telling the nature of it and without telling him of the 
report against him did not meet the requirements of 
Natural justice. AIR 1958 All 792 (793, 794) (Prs 2, 3). 

-Art. 226 -Madras Hereditary Village Offices Act 

(3 of 1895) S. 7 (i-A) (as introduced by Andhra Act 
(23 of 1955) Expression ‘Collector' includes Reverue 
Divisional Officer— Order of suspension passed with- 
out serving charge sheet-Violation of pricciphs of 
natural justice- )rder held illegal. See Madras Here- 
ditary Village Offices Act (3 of 1895), S. 7 (1-A) (as 
introduced by Andhra Act (23 of 1955). 19Gi Andh 
L T 725. 

“ — [Art. 226— Natural justice — Madras Co-operative 
Societies Act, 1932 Transitory .bye-law authorising 
Registrar to nominate and cancel nomination of 
director -Registrar cancelling nomination at behest 
of Government on confidential communication —The 
procedure offends not only the bye-law but also 
the rules of natural justice, inasmuch as secret 
communication sent behind the back of the Director 
was acted upon by the Registrar without giving the 
Director an opportunity of knowing its nature and 
meeting the allegations therein. See Madras Co- 

?.? e o a ^ Socie,ies Act(0 of 1932 )- (1959) 1 Andh 

—Arts. 226 and 311— Principles of natural justice 
— Urder merely dispensing with services of tempor- 
®ry servant without any charges. 


it is not a case where ary inquiry has to be held 
against him, and therefore neither the question of a 
domestic Tribunal nor the question of following the 
rules of natural justice can arise in such case. (1957) 2 
Lab L J 189 : ILR (1956j Bom 767 i 58 B >m L R 673i 
AIR 1950 Bom 455 (459) (Pt F) (Pt 11) (DB). 

Art. 226— -Natural justice —Quasi- judicial orders 

--Failure of natural justice- Confiscation of bettlenuts 
seized from petitioner— Order based on reports of 
experts -Reports not disclosed to petitioner — Order 
must be quashed in certiorari proceedings— Collector 
of Customs is administrative tribunal of quasi-judicial 
nature— He must observe rules of natural justice. See 
Land Customs Act (1924), S. 5 (3). 1965 (1) Cri L J 
292 i AIR 1965 Cal 156. 

Art. 226— Natural justice — Proceedings under — 

Motor Vehicles Act— Appellant not given opportunity 
to look into contents of police report — Effect See 
Motor Vehicles Act (1939), S. 64. (’57) 61 Cal \V N 


^—Art. 226 — Natural justice — Requirements — 
Income tai— Assessment on best judgment— Aisess- 
ment based on comparable cases — Information 
made available by department not disclosed to 

assessee— Effect of. See Income-tax Act (1922), S. 23 ( 4 ) 
AIR. 1958 Ker 44 (DB). 


Art. 226 Quasi- judicial tribunal — Syndicate of 
University -Consideration of discipline of students 
by— Its jurisdiction in <uch iratter is quasi-judicial — 
Student rusticated without framing chaiges — Order 
of rustication deserves to be quashed. 


The final authority in matters of discipline among 
students is vested in the syndicate, hut no particular 
procedure to be lollowed in dealing with cases of 
discipline has been prescribed either by the statutory 
provisions or regulations made thereunder. Even so, 
Syndicate, when it exercises its jurisdiction in discip- 
linary matters, functions in a quasi-judicial capacity. 
It is, therefore, bound not only to arrive at a conclu- 
sion or hading on the fads and proof of the charge 
but also give reasons therefor. The jurisdiction of 
the syndicate to inflict punishment on candidates for 
misconduct is quasi-judicial in character. AIR 19d2 
S L 1110, Rel. on. 


tieid, on tacts ot this case that as the syndicate had 
reached a conclusion on the guilt or otherwise of an 
examinee student without reference to the charges 
framed against the student, in the absence of anv 
conclusion expressed by the syndicate ii its resolution 
16 °. rd f r 0t the University, the order of rustication 

of the student was vitiated and had ta b 3 set aside. 

/n Mad L W 591 » (1963) 1 Mad L J 24 j ILR (1963) 
Mad 177 : AIR 19G3 Mad 31 (31, 32, 33) (Prs <P 

O, 0 ). * 


Art. 226 — Natural justice — Termination of 
employee s service in accordance with terms of con- 
tract of employment- But termination in substance 
tor misconduct by employee - Specific charges of 
misconduct not franed and employee not given 
reasonable opportunity of rebutting them-Termina- 

tion of service amounts to colourable exercise of 
power by employer. 1965 B L J R 947. 


VVhen an authority is constituted a domestic 
Tribunal and has got to hold an icquiry into the 
conduct of a person, it must observe the rules of 
natural justice. The Government would only be a 
domestic Tribunal it it is inquiring and investigating 
into any charge levelled against a temporaiy servant 
But where Government has not levelled any charges 
•gainst him but has simply dispensed with his services, 


Arc. zzo — 


of-II ( r a urai Jusuco—Manding Committee 

of.UDiversity finding petitioner guilty of using un 
fair means in examination - Report of expert relied 
on bv; Standing Committee- Petit. onet not informed 
of existence ot report -Order of Standing Committee 
disqualif) mg petitioner for two years — Order held 
could not be allowed to stand and must be set aside. 

The petitioner, a student, appeared in the Matricu- 
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lahon Examination held by the Punjab University 
from a certarn centre. It was found that some students 
were using unfair means. The Assistant Registrar was 
deputed to hold an'.inquiry and the petitioner appeared 
betore him. He was put questions with reference to 
the English paper contained in the questior naire, 

ri 1 j anSwered - After perusal of tbe report of the 
Head Examiner in the English paper and the state- 
ments or the petitioner, the matter was referred by the 
Assistant Registrar to an expert for his con- 
sidered opinion. After comparing the various answer 
books m the English Paper, theexpert gave an opinion, 
which was adverse to the pel itioner. The petitioner, 

however was never informed of the existence of 
report. It was after the receipt of the report that the 
standing Committee found the petitioner guilty of 
using unfair means. The -question was whether the 
standing Committee was justified in relying on the 
report of the expert, which was prejudicial to the 
petitioner, without giving any indication to him of 
the existence of such report. 

Held, that since the petitioner at no stage was 
informed of the expert’s report the order of the 
university disqualifying the petitioner for two years 
c “ u D ld "“ f be allowed to stand and must be set aside. 
AIR 19 0o Punj 120 (FB), Foil. AIR 1904 Punj 227, 
Disting. G7 Punj L R 693 i AIR 1966 Punj 152 (155) 
trr y) (UR). 

~~Art. 226— -Natural justice— Standing committee 
debarring candidate from sitting at future examina- 
tions.tor, unfair Practice-Committee finding candidate 
guuty of unfair practice relying on expert's report 
the existence of which report was never brought to 
the notice of candidate at any stage of enquiry— Held 

order of committee debarring-candidate must be set 

th A e T n U fL?l the reporf had Prejudiced the 
candidate. AIR 1965 Punj 120 (FB), Re), on. AIR I960 

i unj 152 Followed. (’65) 07 Pun L R 1162. 


7 Art * 226— Natural justice— Examinee disqualified 
ior use ot unfair means in examination— Examinee 
not adequately informed of the case he had to meet 
oor afforded full opoorunity of meeting it-Dis- 
quahficafion or der nor supported by any evidence — 

AT« h io«- U D ;w ?o ,d ^ be i Uitifiei to quash the order. 

UR KW B), if ? 11 ; A,R l9P2S C 1119 and 

nic 1 ,- 8 ', 5, Rel - on -; 64 Pu n L R 944, 

Disting. 1965 Cur L J 182 (Punj). 

78 (e). Bias. 

See also Note 129. 

• 226— Natural justice — Principles — p e r- 

conal bias — What constitutes — Quasi-judicial 
officer or trihunal — Disqualification of, to try a 

cause on ground of personal bias - Effect of on 
validity ol order. 

If a person has a pecuniary interest in the case 
brought before him, or is hostile to a party whose 
cause he is called upon to try, that would introduce 
the infirmity of bias and would disqualify him irom 
trying the cause. In dealing with cases cf bias, it is 
necessary to remember that ‘no one can act in a judi- 
cial capacity if his previous conduct gives ground 
! or believing that he cannot act with an open mind.’ 

I he broad principle which is universally accepted is 
that a person trying a cause even in quasi-judicial 
proceedings, must not only act fairly, but must be 
able to act above suspicion of unfairness. The proper 
significance of ‘Bias’ is to denote a departure from 
the standard of evenhanded justice which the law 
requires from those who occupy judicial office or 
those who are commonly regarded as holding a 
quasi- judicial office, such as an arbitrator. 


Five writ petitions were filed by different persoru 
who were affected bv the common order passed by 

the Minister under S. 08-D (2), Motor Vehicles Act. 
The validity of the order was challenged on various 
grounds, but in one of them the petitioner, evenfthough 
he had not raised the objection before the Minister 
passing the order challenged the order on the ground 
of personal bias. 

Held, that the elementary rule of natural justice 

that a person trying a cause, though in a quasi-judi- 

cial proceeding should not suffer from a personal 
bias, is of such great significance that its application 
cannot be controlled by considerations which are 
confined to a particular writ petitioner against whom 
bias of the quasi-judicial authority is alleged and the 
tact that he failed to raise the objection as to bias 
before the authority itself would have no relevance 
in regard to the complaints raised by other writ peti- 
tioners in challenging the validity of the impugned 
order. Andhra Pradesh State Road Transport Corpo- 
Hyderabad v. Sri Satyanarayana Transports 

(P.). Leo., (Juntur, (i965) 2 S C WR 186 i (1965) 2 

f C A 305 , AIR 1965 S C 1303 (1306) ,Pt A) 

(Jrrs lu)# 

“ Art* 226 — Principles of natural justice — Presi- 
dent of Municipal Board alleged to have bias against 
Executive Officer himself holding enquiry against 
otficer under S. 09 A, U. P. Municipalities Act — Re- 
commendatory powers of President, he having no 
power to punish officer — Enquiry by him does not 
infringe principles of Datura! justice— AIR 1950 S C 
5o9, Rel. on — It is the Government alone that can 
punish the Executive Officer — Unless it is shown that 
the Government has a bias, it cannot be precluded 
from deciding the matter. AIR 1962 All 117(121, 122) 
(Pt D) (Prs* 13, 16). 

~ Art. 226 -Previous offences taken into considera- 
tion, while awarding punishment — Natural justice, 
principle of, it violated. See Ibid, Art. 311. AIR 1959 
All 624. 

Art. 226 — Natural justice, what is not. 

Where the Sessions Judge while setting aside the 
conviction under S. 409, Penal Code, of the accused 
who was an employee of a Co-operative Union ob- 
served that it was possible that the accused might be 
liable departmentally or in the Civil Couri though he 
may not be criminally liable and on this ground if 
the Union dispensed with the services of the accused, 
it could Dot be said that the Union had done any- 
thing which was against the principles of natural 
justice or amounting to an error of law on account 
of which the High Court would have jurisdiction to 
interfere in the matter. (1956) 1 Lab L J 242 : AIB 
1956 All 43 (45) (Pt B) (Pr 6). 

Art. 226 — Principles of — Rule of bias — Ex- 
ceptions. 

The rule as to bias of the deciding authority has 
certain exceptions. One is necessity. The second ex- 
ception is where the statute itself provides that not- 
withstanding the presence of pecuniary or other 
interest the members of a tribunal are not disqualifi- 
ed from participating in the proceeding. The question 
of the bias is a lelevant factor in the case of a tribu- 
nal discharging judicial or quasi judicial functions 

where there is a triangular situation, of two parties to 
a dispute and a third person to decide. 

Where on the complaint of a sanitary overseer 
against the sanitary inspector in the service or a 
Cantonment Board, charges are framed by a sub-com- 
mittee against the latter and the entire Cantonmen 
Board is investigating into the charges it cannot 
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J>aid that the dispute is one between one of the mem- 

D Gr ?i 0 * be Roard and the employee. Further, under 
R* 11 of the Cantonment Fund Servants Rules, it is 
the Board that should take the disciplinary action, 
against the Sanitary Inspector in accordance with the 
procedure prescribed under R. 12. In such a case the 
fact that one of its members is presumed to have 
previous knowledge of the facts of the charge cannot 
disqualify him from sitting on the Board or invalT 
date the proceedings If, the enquiry is not conducted 
in strict conformity with the rules of procedure laid 
down in the Cantonment Fund Servants Rules or 
other principle of natural justice, it is open to him to 
seek such remedies as he has under the rules or seek for 
such reliefs as he may be entitled to under the general 
law: (1882) 9 Q B D 454. Rel. od ; AIR 1959 S C 308, 

1961 Andh Pra 37 ( 42 » 43 > < pt < Prs 18. 
iy, 21, 22, 23). 

■Art. 226 — Principles of natural justice — Viola- 
tion of Judge sitting in appeal over his own judg- 
ment* 

A Judge who has rendered a judgment in any judi* 

P r0ceedin g before him should not hear an appeal 
therefrom. It is in violation of an essential principle 
or natural justice and opposed to all canons of judi- 
cial propriety. 1900-1 K B 302, Rel. on. i960 Andh 
L T 424. 


•Art. 226- 
Art. 311 (2) 
Effect. 


Natural justice — Proceedings under 
Administrative Tribunal — Bias — 


Proceedings before administrative tribunals need 
not bo according to the procedure familiar to law 
Courts. But the tribunals must conform to principles 
of natural justice and cannot act contrary to canons 
<n tair play. Bias of the enquiring authority, is, there- 
fore, fatal to its decision and the position is not diffe 
rent where onlv one of those constituting the tribunal 
is shown to have prejudg'd the issue. The defect 

goes further where it constitutes infringement of the 
constitutional right conferred on the public servant 
by Art. 311 (2). The enquiry by a Committee, whose 
mem ^er had prejudged the issue, is, therefore, no com- 
pliance with the constitutional direction. (1958) 2 

L Bb D Li 2 ? 8 ‘ 1958 * ndh L T 7CG : 6958) 2 Andh 

W R 28! , AIR 1958 Andh Pra G3G (G37) (Prs 7, 8, 

~Art. 226— Natural justice — Principle of — Ap- 
pointing biased person to hold enquiry under Art. 311 
See Ibid. Art. 311. (1957) 1 Andh W R 172: AIR 1957 
Andh Pra 414 (DB). 

Art. 226 — Co-operative Society — Deputy Re- 
ar holding inquiry - Registrar coming to find- 


gistrar 


i. — co operative society — Depu 

? — -- holding inquiry — Registrar coming to 

ings thereon — Appointment of Deputy Registrar as 
arbitrator - Validity— If opposed to natural justice, 
bee Co-operative Societies — Madras Co-operative 

W C R 22 S ^ 19 ° f 1932; ' S ‘ 51 (2> ' U957> 2 Andh 

— Art 226 - Natural justice - Bias - Enquiry 
against Station Master -Enquiring officer proceeding 
on basis of his personal knowledge about general 
State of affairs in railway stations — No particular 
attempt was made to enquire whether that state of 
altairs was in existence at that particular station — 
Held, servant was prejudiced. (1965) 10 Fac L R 263 

\ Lsiji 

-—Art. 226 — Natural justice — Domestic tribunal 
Contractual domestic tribunal procedure — Prin- 
cip^s of natural justice including rule of bias, appli- 
cability -Cochin Devaswom Board feeling aggrieved 
by false denials of their statements by Principal of 


find, 
istrar as 
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College managed by them, themselves holding in- 
quiry into misconduct and dismissing principal — Id- 
quiry is by biased judges in violation of principles 
of natural justice and dismissal order is illegal. (1924) 
1 K B 250 and (1919) 2 Ch 270 and AIR 1950 Cal 002 

^L A l R } 951 S C 80; ArR 1958 Andh Pra 030 ; AIR 
195 0 S C 308; AIR 1959 S C 1370 aad (1929) 1 Ch 

Re l or n i* ( i 96l) 2 Lab L I 562 : ILB (1961) 1 Ker 
447 » r 196 * Ker L T 290 : 1961 Kar L J 389 i AIM 
1961 Ker 282 (285, 286) (Pt A) (Prs 5, 6) (DB). 

—■Art. 226-Natural justice-Misconduct by Police 
officer in investigation of crime — Enquiry into mis- 
conduct entrusted to Deputy Superintendent of Police 
under whose supervision delinquent officer was 
working duiing investigation— No allegation that the 
officer holding the enquiry was in any way biased or 
prejudiced against delinquent officer— No violation of 
the principles of natural justice - Constitution of 
Indm, Art. 311. 1964 Mad W N 295 » 77 Vlad L W 

Si mm ‘pfsMM * d ; 1 A 1 “ 1905 M * d m 

—Art. 220— Domestic Tribunal — Enquiry by— No 
rule prescribed for order in which witnesses should 
be examined — Person proceeded against, should be 

/ g ;Sm 0 S P ? , «^ n, iJ r to rebut evidence - Evidence Act 

i 1 Qr^ ), o S w 13 ?7^i t i! ral /ustice < l965 > 1 Lab L J 88 : 
(1965) 2 Mad L J 364 : (1960) 12 Fac L R 219. 

"T Art. 226 Bias Proof of —Misconduct of em- 
ployee of Company — Enquiry by Tribunal consist- 
ing of Board of Directors -Some Directors giving 
statements earlier in support of charges -Order of 
Hoard dismissing employee biased. 

An order terminating the services of an employee 
o a Company, passed alter an enquiry by the Board 
of Directors, in which two of the Directors gave 
statements earlier in support of the charges against 
the employee, is liable to be set aside. Having given 
statements against the employee in relation to the 
charges framed, they could not form part of the Tri- 
bunal to sit in judgment over those very charges. 

Where a person who discharges a quasi-judicial 
function has by his conduct shown that he is interest- 
ed or appears to bo interested, that will disentitle him 
from acting in that capacity. No Tribunal can be a 
judge in its own cause and any person who sits in 
judgment over the rights of others should be free 
from any kind of bias and must be able to bring to 

bear an impartial and objective mind to the questions 
in controversy. 

In such a case, it is not required that bias should be 
actually proved. This is because justice must not 
only be repdered but must appear to be rendered. It 
is no doubt true that a distinction is made between 
pecuniary interest and other kinds of interest. In 
tne case ot the former, pecuniary interest would at 
once disqualify a person from acting as a judge But 
in the other kind of alleged bias, it may be necessary 
to consider whether there is a reasonable ground to 
consider the possibility of bias and whether it is 
like y to produce in the minds of the litigant or the 
pubbc at arge a reasonable doubt about the fairness 
or the administration of justice. AIR 1957 S C 425 
Foil. (1962) 2 Lab L J 482 : (1962-63) 23 F I R 
193 : AIR 1963 Mad 76 (77) (Ft A) (Prs 4 0) 

Art. 226 — Natural justice — Rules of-Depart. 
mental enquiry — Ioquiry Officer gathering evidence 

jhistice*. accused ““ It violates principles of natural 

In departmental disciplinary proceedings, it is 
n0 f t necessary that there should be a sepa- 
rate prosecutor and in the nature of things, no objeo- 
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tion could be taken to an Inquiry Officer himself 
getting and gathering all I he material agairst the ac- 
cused officer so long as he conforms to the juridical 
Dorms and holds all the proceedings in the presence 

01 the accused official and informs him of any mate- 

^' 7 ' c D h he is likely to use against such an official. 

——Art. 226 — Natural justice — Investigation into 
air> of company — Investigating Inspector, an em- 
ployee in company Law Administration - Natural 
Justfce if violated. See Companies Act (1956) (as 

amended by Act 53 of 1963), S. 240 (5k I L R ( 1965) 

2 Pudj 3u9 (DB). 

78(f). Notice. 

• .~ Ar J - 226— Natural justice— Reasonable oppor- 

tunity of being heard — Absence of notice — Not 
necessarily fatal. 

If a reasonable opportunity of being heard cannot 
be given without the service of a notice, the omission 
to serve the notice would be fatal. Where, however, 
proper hearing can be given without service of notice, 
it does not matter at ail, and all that has to be seen is 
whether, even though no .notice was given, a reasoa- 
able opportunity of being heard was given. Fazil Bhai 

v.L-ustodian- General Evacuee Properly. AIR 196] 
s C 1397 (1399) (Ft A) (Pr 7 ). 1901 

“Art. 226— Natural justice — Deciding appeal with- 
out notice to opposite party is against rule-Natural 

i orr C A • See ^ l0t0r VehicIes Act (1939), S. 64. AIR 
lyho Ajmer 41. 

——Art. 126 — Natural Justice -Income-tax recovery 
proceedings Order granting or vacating stay- Ex 
parte order vacating stay, passed on extraneous con- 
siderations and incorrect information— Order is vio- 
lative ot principles of natural justice. (1965) 2 T T I 
85 ( : AIR 1966 All 176 (ISO, 181) (Ft B) (Prs 20 21, 

~± rt - “ Nat . ural Justice - Order imposirg 

penalty without prior notice and opportunity to 
assessee to be heard is bad inlaw. See U. P Acri 

All LJ li n 0 C 2 Ome ‘ taX ACt ' 1948 (3 ° f 1949,1 S - 31 - 1965 


/kt Art jr u 26 "7 £ Iatural Justice - Section 8, U. P 

xn a of K |qfio? , c h s nri1 \ ur . Bhawan , Kar Adhiniyam 
(XII of 1962), Ss 8 and 4— Providing only general 

notice for cases not covered by Cl. (2) of S. 4 — No 

violation of principles of natural justice. See U P 

(Nagar kshetra) Bhumi Aui Bhawan Kar Adhinivam 

LJ UTl All 427 r (HC) 35 : 1965 An 

Peforms Ac^ 1 950 P *( ^ 0 ™ " 95? ), and 343 - 

Only when State appears in response to notice under 
b. 4G that it is entitled to notice under S. 47 — Second 

* • . , i 1 ^ ^ ides the manner in which the 

notice is to be sent — State not appearing under S. 46 

is not entitled to notice • on basis of natural justice’ 
See Jenaucy Laws - U. P. Zamindari Abolition and 

’ (1 01 1951) ' S ' 4a AIR 1962 

iTTwV 2 s 2 «7V 0t0r M V f ehic ’ es Act < 1939 > < a * amended 
in LJ5n), S 64- A — Notice to show cause why permit 

should not be revised — Ambiguity as to whether 

issued under S. 64- x or S. 60 (lMd)-FdFect-Writto 

quasri notice, issued See Motor Vehicles Act 

(as amended in 1956), S. 64-A. A I R 1959 All 495. 

— Art. 226 — Natural justice — Violation — (U P. 
Excise Act (4 of 1910), S. 11). ‘ 


No rules had been prescribed which made it obli- 
gatory for the Excise Commissioner to give any notice- 
to a parly interested in the subject matter of the 
appeal, n making his order the Excise Commissioner 
acted only, at best, in a quasi-judicial manner. 

Held, that the basis of the order of the Appellate 
Authority was administrative convenience, and there 

bad been no violation of any rule of natural justice 
in regard to notice. I L R (1959) 1 All 529 : 1959 All 

Lo mcV ico?, Al1 W R (H C) 380 : A I K 1959 All 

400 (462, 463) (Pt C) (Pr 14) (DB). 

7~ A !^- 229 Election petition dismissed for default 

Petitioner not getting information of dates of 
neariDg of his petition — Power to restore petition 
under Art. 226. See Civil P. C (1908), O. 9, R. 13- 
AIR 1958 All 587 (DB). 

7 Natural justice — Opportunity to be 

heard - Bihar State Universities (University of Bihar, 
Pn a gal pur and Ranchi) (Amendment) Act (13 of 1982), 

^ . hirst order by Chancellor, disapproving ap- 
pointment of petitioner as lecturer but allowirghim 
to continue as lecturer only for certain period, passed 
without notice to petitioner — Subsequent order dis- 
approving appointment passed after issuiig show- 
cause notice Held, second order must govern peti- 
tioner s case as first order though illegal and void 
was superseded by second order. A IR 1966 Andh 
P f a II (13) (Pt B) (F r 7 ). 

"““Art. 226 Principles of natural justice — Auction 
sa.e set aside without notice — Auction sale for very 
lo w value Special Deputy Tahsildar conducting sale 
alleging collusion and fraud among auctiODers in his 
report to Revenue Divisional Officer — Auction sale 
s t aside after three years without giving reasonable 
opportunity to auction-purchaser to represent against 
allegations of collusion and fraud — Orders setting 
aside auction sale quashed as the-e wis violation of 
principles of natural justice. (1965) 1 Andh L T 65 r 
(196o) 1 Andh W R 118. 

“ Art* 226 — Pules of natural justice — Order under 

W (d) of Rice Milling If dustry (Regulation) Act 
(19r>8)— No provision for notice to aggrieved parties 
and for hearing objections — Order held not opposed 
to principles of natural justice. 

The rules of natural justice have to be inferred 
from the nature of the Tribunal, the scope of its 
enquiry and the statutory rules of procedure laid 
down by the law for carrying out the objectives of 
the statute. Since there was no rule under the Pice 
Milling Industry (Regulation) Act which required 
that before any order under S. 8 (3) (d) is passed, 
notice should be given to the parties affected and 
their objections heard and considered before a final 
order is made only because the objections were not 
heard and considered before granting the expansion 
of a rice mill, the order cannot be hel l to be opposed 
to the principles of natural justice. 1915 A C 120 and 
(1943) 2 All E R 337 and (1949) I All E R 199 and 

A ( R 1957 S C 232 and A I R 1958 S C 398 and 

‘ ’ " " - ‘ Andh W R 

T 


• * * »* * ''v i u vj ^.02, an vi .“x i a ,/n 17 \j v/ o 98 and 

AIR 191-1 SC 705, Bel. on. (1962) 2 Andh WR 
1 56 i I L R (1963) Andh 595 : (1962) 2 Andh L 1 
268 -AIR 1962 Andh Prn 363 (367, 363) (Pt B) 
(Pr 12). 

Art. 226 — Partnership firm of C and B — Assess- 

I A r>A r~\ I *\ rl \* C /l /% rvx r\ / J f Aft I A^l “ ^ QU* 
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See Income-tar Act (1922), S. 29. (1962) 46 I T R 
682 (Andh Pra). 

Art. 226 Certiorari — Quasi- judicial orders by 
administrative authority — Audi alteram partem — 
Andhra University — Election dispute — Appeal against 
election — Absence of provision requiring appellate 
authority to give Doticeto affected person — Order 
passed without notice violates principles of natural 
justice — Andhra University Act (2 of 1920), S. 27 — 
Andhra University Code, Vol. 1, R. 4. (1961) 1 Andh 
W R 437 i 1961 Andh L T 371 : A 1 R 1961 Andh 
Pra 465 (466,467) (Prs 8, 15, 16) (DB). 
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adjudicate whether the goods under reference are 
liable to be confiscated and an order of confiscation 
cannot be passed unless the authority is satisfied that 
the goods have been imported without licence. The 
adjudication required under S. 182 is necessarily the 
satisfaction of the inquiring officer on the inquiry 
made by him and not on materials which were before 
the verifying officer or to act on the decision of the 
verifying officer. Sanwarmal Purohit v. Collector of 
Central Exise and Land Customs, ShilloDg, 1964 12) 
Cri L J 507 t A I R 1964 Assam 121 (124, 127 134 
135. 136) (Pt B) (Prs 4, 15, 16, 42, 50) (FB). ' 


Art. 226 -Certiorari, writ of — Sales-tax assess. 

ment order behind back of petitioner — Denial of 
natural justice — Order may be quashed. 

A sales- tax assessment order passed against a person 
without an opportunity being given to him to attend 
the hearing must be held to be void on the ground 
of denial of natural justice and may be quashed by the 
High Court by the issue of a writ of certiorari in 
soite of the fact that other remedies are available 
(I960) 11 S T C 804 (Andh Pra). 


Art. 226— Natural justice — Order directing pay- 
ment of compensation— Appeal — Notice not given to 
accused — Effect — Legality of order. See Criminal 
f-C. (1898), S. 250 (3). 1958 Cri L J 726 i A I R 
1958 Andh Pra 335. 


Art. 226 — Quasi- judicial order of Government 

relating to assignment on Daikhast of Sivoijama land, 
setting at naught the order of Revenue Board, without 
notice held illegal and ought to be set aside. AIR 
1957 Andh Pra 447 (450) (Pt E) (Pr 13). 

Art. 226— Notice of hearing— Requirements of— 

Though issuing of notice on other operators is not 
obligatory under R. 208, the principle of natural 
justice require that they should be given notice before 
alteration is made. See Motor Vehicles Act (1939), 
S. 04-A— Rules under R. 208. I L R (1956) Andh 319^ 


• Art. 226 — Writ of certiorari — Principles of 
natural justice — Confiscation of goods under S. 1G7 
<8), Sea Customs Act, 1878 — Enquiry held behind 
back of petitioner — There is violation of principles 
of natural justice — (Per Majority — Nayudu, J 
Contra). 

The Collector of Customs, when adjudging confis- 
cations and imposing penalties under S. 107 (8) of 
the Sea Customs Act, 1878, acts judicially. Under 
S. 182, the authority has to adjudge the confiscation 
and the penalty to be imposed. There ir no fixed 
definition of the term ‘natural justice' and what is 
natural justice will depend on the circumstances of 
each individual case. But there are certain cardinal 
principles of law which must be followed in every 
trill. Thus, a man must not be condemned without 
being given a reasonable opportunity to meet the case 
against him. Again the prosecution must prove the 
guilt of an accused beyond reasonable doubt and this 
burden never shifts. These are two of the cardinal 
principles which if not observed lead to complete 
failure of justice At the heaiing of a writ petition 
hied against an order of confiscation of goods passed 
under S. 10/ (8) of the Sea Customs Act, 1878, it is 
not correct to contend that as soon as the result of 
anv inquiry made behind the back of the petitioner 
is brought to the notice of the petitioner, the only 
opportunity which he is entitled to is to give his 
explanation and if such an opportunity is given, the 
principles of natural justice have been complied with 
and the petitioner cannot complain of any violation 
of such principles. The inquiring officer has to 


ai-i. zzu mturai justice— Respondent exporter 
of Molumma refuse lac — Customs Authorities con- 
tending that lac content was more than 80% — Dis 
pute regarding test to be applied whether direct or 
indirect Authorities also consulting experts on 
matter of dispute— Opinion not taken in presence of 
respondent nor was he informed - Held, that there 
had been violation of principles of natural justice. 

The respondent was an established exporter of 
various forms of lac including refuse lac. He en- 

f C £; ntl ? C A for saIe and eiport of Molumma 

_. P J ?. ac t0 vv es* Germjiny and was granted an ex- 

fonl- 1 ence fo3 [ th ? sam , e * The Customs Authorities 
tW ^ samples for , chemical examination out of 
the two lots purported for shipment and according to 

m Th 3C ^° n v Dt ° b0th th , e lots was above 

bCU. The authorities also consulted experts on the 
disputed question of the test to bs applied whether 
direct or indirect, and had acted upon the advice 
given by them. The opinion of the experts was not 
taken in the presence of the respondent nor was he 
informed about such opinion. 

Held, that there had been a violation of the princi- 
Pi es of natural justice. AIR 1903 S C 375 aid 1 A r r 

1957 S C 648, Rd. ° n . (1903), ! All E H 8 8 “ DlrtiiJ 

It is true that a party is not entitled to a heariDe ft 

tm^/h^h 0 ° f a ? investi 8 ation - But it is equally 
true that he must get an opportunity to offer his 

explanation to the case made against him. That ei 

planation may or may not be acceptable to the 
adjudicBtor, but the opportunity cannot be denied to 
him. In so far as the opinion of the experts was not 
communicated to the respondent and an opportunity 
to deal with such opinion, or give his explanation 
regarding the same, was denied to him, there had 
been a violation of the principle of natural justtee 
If it was necessary for the adjudicator to take the" 
opinion of the experts, and if the weight of the 
opinion was such as to enable him to come to !hf 
which he recorded, the respondent should 
have been given the opportunity to give his einlanl 

Sf'"" “ •“ “ « - ES 

h,!?T Ve ^ the fact tllat tlle Customs Officer 

had affirmed an affidavit in which he had contested 

the case of the respondent did not create such 

grounds as to raise a doubt as to the fairness of the 

conduct of the Officer as the adjudicator. He could 

not have any interest in the matter except thedi<T 

charge of the statutory duty imposed upon him 

under the Sea Customs Act. If ho had held againft 
r^rh POl ;, de iV D “ le question of the ^st to be aD 

plied* nc 113 d done so on cirnprf arlv/ir^ i • • P 

sought and obtained That'S such^dence of 

bias as to preclude all possibility of the p 

getting justice from the Customs AuthoSS d Tk S 
Customs Officer was one of the Officers prescribed^ 
deal with the matter and whatever he hK “ d to 
in discharge of his duties as Xt^ot "if 
in discharge of his duties he had aoi*d 
Jaw or bad violated the procedure prescribed*^ *7 t0 
his decision was liable ? to be s* S"* & 




CONSTITUTION OF INDIA (1950), Arts. 226 & 32. Note 78 (f) 


Court or in the other proceedings prescribed by the 
Sea Customs Act. (’65) 69 Cal VV N 439. 


Art. 226 — Partnership Act (]9f-2), S. 63 (1) — 
Notice or dissolution of firm dated 30-8-1901 from M 
received by Registrar - Entry in Register showing 

that M had retired on 14-3-1958 - Registrar without 

giving any notice to other partners dissolving firm 
by entering word ‘dissolved’ iD Register-M held was 
not person who wes authorised to give notice of dis- 
solution under S. 63 (1). Partnership Act (1932) — 
Registrar held acted illegally and in violation of 
S. 03(1) and of all principles of natural justice by 
making entry without notice and without hearing 
other partners— Appeal from Original Order No. 212 
of 1963, Reversed. See Partnership Act (1932) 
S. 03 (1). (’65) 69 Cal W N 929. 


Art. 226 — Natural Justice — 

appeal — Bight of hearing. 


Statutory right of 


sion can always seek redress in the Court. Denial of 
justice to a man is causing prejudice to him. He will 
not however, be entitled to damages if he suffered 
non e - But he can always ask for the setting aside of 
the decision against him. In the case of an adjudica- 
tion by a quasi- judicial authority also the same princi- 
ple would apply. (1901) 3 All E R 021, Rel. on. 

Section 124 of the Customs Act requires that the 
petitioner should be given an opportunity of hieing 
heard before the Collector who has made the ad. 
judication. If the notice under S. 124 is defective in 
this respect inasmuch as it only indicated that the 
petitioner should appear with his evidence before the 
Assistant Collect 3r of Customs and not before the 
Collector, such opportunity cannot be said to be 
given to the petitioner and thus there 'would be a 
miscarriage of justice. The question whether that 
denial resulted in any substantial prejudice to the 
petitioner is irrelevant. 


Where there is a statutory right of appeal, there is 

an inherent right given to the parties to be heard in 
support of the appeal. Where there is a violation of a 
rule of natural jusdce, an application for a high 
prerogative writ will always lie. 1962 Cal L J 18 


Held, that as the complaint of the petitioner that 
he had been denied an opportunity of being heard 
before the Collector was well founded, the order 
should be quashed. 1965 Ker L T 53 : 1965 Ker L J 

8 A 1965 {2) Cri L * 773 •’ AIR IB 63 Ker 286 (287) 
(Pr 6). 


•Art. 226— Natural justice'— Opportunity of hear- 
ing— Exercise of powers under S. 51— Electricity Act 
—Notice to party affected -Necessity. See Electricity 
Act (1910), S. 51. AIR 1960 CaT 311. Y 

Art. 226 — Order of confiscation — Failure to 

consider relevant documents — Violation of principle 
of natural justice. See Land Customs Act (1924) 
S. 5. 1959 Cri L J 700 : AIR 1959 Cal 356.; 


Art. 226 — Natural justice — Service of notice — 
Presump ion. Se Sales Tax — Bengal Finance (SalevS 
Tax) Act (6 of 1941), S. 11. AIR 1958 Cal 171. 


Art. 226 — Criminal p. C. (1898), ^s. 430 Pro- 
viso, 230, 259 and 437— Prosecution on Police report 

— Magistrate passing order of discharge of accused 
in absence of complainant and without going into 
evidence — Resummoning of accused by Magistrate 

— Jurisdiction to do so — Notice before resummon- 
ing not necessary — S. 430 not applicable — Princi- 
ples of natural justice not offended — S. 259 also not 
applicable See Criminal P. C. (1898), S. 436 Proviso 
ILR (1958) 1 Cal 411. 


Art. 226 -Bengal Finance (Sales Tax) Act, 1941, 

S. 16 Authorities have no duty cast on them to 
send notices to any other address other than the 
registered address- In facts, in law there is no duty 
to send notices of adjournment at all — Initial notice 
beingserved.it is duty of as sessee to be present at 
hearing and on adjourned dates. See Sales Tax — 
Bengal Finance (Sales Tax; Act (0 of 1941), S. 10. AIR 
1957 Csl 463« 

—Art. 226 — Building in imminent danger of col- 
lapsing - Power of Commissioner to order its de- 
molition — Notice to occupier— Exception to rule of 
natural justice. See Municipalities —Calcutta Munici- 
pal Act (33 of 1951), S. 415 (c). AIR 1956 Cal 410. 

Art. 226— Customs Act (1962), S 124 — Quasi- 
judicial tribunal— Decision violating rule of natural 
justice -Effect - Notice under S. 124 — Petitioner 
asked to appear before authority who was not the 
adjudicating authority — Petitioner held was not 
given reasonable opportunity to be heard —Decision 
set aiide— (Natural justice). 


Art. 226— Natural Justice — Fixation of advertise- 
ment tax by municipality — Notice and hearing if 
necessary. See Municipalities — Kerala Municipali- 
ties Act (1901), S. 120. AIR 1965 Ker 237. 

'Art. 226 —Natural Justice — ‘Audi Alteram Par- 
tem’— Act of executi ve bodies — Natural justice. 

A was appointed Headmaster of a Primary School. 
B contended before D. P. I. that he was legitimate 
claimant to that. The contention was not accep f ed. 
B took up the matter before the Government. The 
order was passed in his favour. The Government 
gave no notice of the petition to A and he was not 
heard in the matter. 

Held that, the error was, fundamental; it involved 
a violation of natural justice, and the order had to 
be quashed. 

Even w'hen an executive body is given the power 
to decide something in its discretion the Courts would 
still keep it in the leading strings of fair procedure. 
The rule is not confined to the conduct of strictly 
legal tribunals but is applicable to every tribunal or 
body of persons invested with authority to adjudicate 
upon matters involving civil consequences to indivi- 
duals. 1963 Ker L J 1200: (1963) 2 Ker L R 305 : 
1963 Ker L T 1051 1 (1964) 1 Lab L J 528. 

Art. S26 — Naiural justice— Kerala CinemasKBe- 

gulation) Act (1958). S. 5 (7) — Grant of licence — 
Appeal against — Appellate authority acts as quasi- 
judicial body — Notice to licensee not given — Prin- 
ciples of natural justice held violated — Order or 
appellate authority setting aside order granting license 
quashed. See Kerala Cinemas (Regulations) Act (32 or 
1958), S. 5 (7). I L R (1961) 2 Ker 6. 

Art. 226 — Public safety — M. P. Public Security 

Act (25 of lb59), S. 3 (1) (a)- Validity - Imposing ot 
restriction without notice of hearing— Unreisonanility 
of procedure does Dot affect validity of S. 3 (1) 
Doctrine of natural justice — Applicability— Order no 
quasi-judicial — Action under, is preventive iD nature 
— Therefore exception to rule of natural justice, ee 
Public Sifety — M P. Public Security Act (25 of 195-), 

S. 3(1) (a). 1964 (2) Cri L J 160 : AIR 1964 
Pn 175 (DB). 


Where a domestic tribunal fails to act in accordance 
with natural justice, the persons affected by its deci- 


Art. 226 — Certiorari — Natural justice, rule oh 

requiring prior notice of hearing to party afiect 


® ? s when authority making order acts 

Judicially or quasi-judicially. The rule does not apply 
when the power to make order is exercised subjec- 
tively. 1964 Jab L J 242 i 1964 MPLJ 238. 

“ Art. 226 — Quasi.judicia! order — Mines and Mine- 
rals (Regulation and Development) Act, 1957, S. 13- 
Rules under— Mineral Concession Rules (1950), R. 54 
—Revision application — Application barred by time 
—Still applicant is entitled to notice of hearing of 
application and opportunity to represent his case. 
1964 MPLJ (Notes) 155. 

—•Art. 228 — Certiorari — Industrial Disputes Act 
(1947), S. 12 —Dismissal of workman — Investigation 
by Conciliation Officer — Notice to workman not 
necessary. See Industrial Disputes Act (1947). S. 12. 
AIR 1961 Mad 58. 

" — Art. 220 -Natural justice — Principles of— Mem- 
ber of Advisory Board appointed under scheme — 
Absence from meetings— Order of removal by cistrict 
Court without notice-Order is illegal. (’59) 72 Mad 
L W 80. 

•Art. 226 Natural justice — Order of confiscation 

A n O Da. ■■ M J A — V ' A a 1 ^ _ A — A *a V — _ _ 
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or penalty under Sea Customs Act without notice 
and enquiry -Legality Interference— (Sea Customs 
Act (1878). Ss. 167 (8), 182 and 183). 

Where the Collector of Customs passes an order of 
confiscation or penalty without notice and without 
enquiry, the order contravenes every principle of 
natural justice and must be deemed to be a nullity. 
But where the proceedings of the Collector were 
properly initiated after notice to the respondent, the 
mere circumstance that the order was vitiated by a 
wrong assumption that the respondent had a branch 
within the jurisdiction of the High Court would not 
make the order a nullity. 1957 Mad W N 256 i I L R 
(1957) Mad 642 : 70 Mad L W 328 i (1956) Mad L I 
(Cr) 283 : (1957) 2 Mad L J 41 : AIR 1957 Mad 496 
(503, 504) (Pt C) (Prs 21, 22, 23) (DB). 

Ait. 226 — Certiorari — Order for delivery of 

possession under S. 87, Madras Hindu Religious and 
Charitable Endowments Act — Notice to persons 
affected not given — Order should be set aside as it 
offends the principles of natural justice. See Madras 
Hindu Heligious and Charitable Endowments Act 
(19 of 1951), S. 87. AIR 1954 Mad 500 (DB). 

“ — Art. 226— Administrative order— Lease of fishery 
rights by Government— Order of cancellation of 
lease —Interference. 

Where in the case of a lease of fishery rights by 
Government the Rules provide for the Deputy Com. 
missioner, who is a servant of the lessor, to cancel the 
lease in lavour of the lassee without even a notice to 
him, if the Deputy Commissioner is satisfied that any 
terms of the lease have been infringed, it is a matter 
for the subjective satisfaction of the Deputy Commis- 
sioner. It is not a matter where the Deputy Commis- 
sioner acts as a tribunal and decides a case between 
two parties in which he is bound to give opportunity 
to both the parties to be heard and to hold an enquiry 
in accordance with the principle of natural justice 
I he order of cancelling the lease on such satisfaction, 
therefore, is purely an administrative order. It is not 
a quasi-judicial order in any sense and cannot be 
questioned in proceedings for a writ of certiorari 
Proper remedy for the lessee is by way of a civil suit 

for damages. AIR 1961 LMaoipur 28 (30, 31) (Pt C) 
(Prs 8, 9, 10). 

—Art. 226-N.tural justice— Labour Commissioner 
■ettiDg aside election to Works Committee without 

notice to elected candidates - Principles of natural 
Justice violated. 


No order can be passed affecting a person without 
hearing him. The person who is duly elected acquires 
certain rights of which he cannot be deprived with- 
out due notice to him. A notice to a particular Union 
ot which the elected candidate happens to be a 
member, cannot be said to be a notice to the success, 
ful candidate. (1965) 10 Fac LR 12 : (1963-64) 25 

™ a- 2 d 

— Ait. 226— Natural justice— Master and servant — 
lermination of services of college lecturer without 
previous notice — Provision for notice not made in 
statute — Termination held violated principles of 
natural justice and was therefore illegal— Bihar State 
Universities (University of Bihar, Bhagalpur and 
Ranchi) (Amendment) Act (13 of 1962), S. 4. See 
Master and servant — Termination of services of 
college lecturer. AIR 1964 Pat 41. 

Arts. 226 and 227 — Natural justice— Petitioner’s 
name struck off from certificate proceeding — No 
notice given to him of appeal - No hearing given to 
JVT, in a PP ea ^“ 7 Additional Collector’s order in appeal 

196 k i D b L h J°R 442 9 for cenificate demand is illegal. 

—Art. 226 - Income-tax Act (1922\ S. 23 (4) ~ 
Order refusing registration of firm-Notice not neces- 
sary — Administrative proceedings — Principle of 
natural justice satisfied by giving hearing at some 

Pat 516. e0 lDCOme - ta * Act 2 3 (4). AIR I960 

—Art 226 - Natural justice-violation of prin- 
ciples— Decree or final order without previous notice 
to party affected — Minor not represented in suit or 

0 32 t! R?3 (4 )*' 601 ,f ° nC ° f form '” Civil P- C. (1908), 

fW De the eIementar y rules of natural justice is 

1 at A? decr f. e ’ 0r , ° r ? er , fina,, y deciding a question 
between parties should be made absolute ex parte 

A h P r V, °- U L 1 i 0tiCe t0the part * a ^cted by it 
A party has a right to appear and plead his cause on 

!nH a f° nS K Wh u that cause comes on for hearing, 

fn f^f P ^ r ! y r Sh °f l n0t be de .P rived of that right, and 
id tact the Court has no option to refncA fk Q f L f 

unless the Civil P C. depri'.es h.m of . No f o?ms 

° r H ced .u re shouId * therefore, ever be permitted^ 
exclude the presentation of a litigant's defence^ A 
Court has no jurisdiction to sell the proper^ of 
persons who were not parties to the proceedings or 
properly represented on the record. As againsUuch 
persons, decrees and sales purporting to be made 
could be a nullity and might be disregarded without 
any proceeding to set them aside. If, therefore, 
minor .s not effectively ^presented in a su.t orTn an 
““ U l °" Proceeding, such a defect is not one of 
mere form, but of substance; and, it goes to thp mm 
of the jurisdiction of the Court, and therefore such 

a minor in the eye of law is not a party to such a suit 

DassTdTr 011 ^ 011 pr0Ce f din *’ and * a * such no order 
passed, or decree made against him in such a suit 

and no proceeding taken, or sale -held in execution 
hfnH 6 ^'" 8 ? gainst him e * P art e in his absence will 

a STaTA: ffSft SM? 1957 p “ 260 (26 " 

IS ~ s 

I953) ha s a i02 flWA b Gram . Pancha y a t Act, 195? (4 
I lS'UbIS 2 Punj 4?2 e ed) - '' 65) 67 Puni L « <>98: 

o A n m a°run d t U o 6 f & 

Re^strar’wit^out'showf cause a not*c^ r Se^Pui^a^cif 

sfKsr. j®, 01 1901,; s - e7 -^*£» 
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Art. 226— Order under Industries (Development 

and Regulation) Act, S. 18-A for taking over manage- 
ment of company parsed without giving opportunity 
to company toshow'cause against action — Order is 
illegal. See Industries (Development and Regulation) 
Act (1951), S. IS- A. AIR 1964 Punj 368. 

Art. 226— Natural justice— Order suspending re- 
solution of no confidence -Whether the fundamental 
rule of natural justice of giving a hearing to parties 
affected by order is attracted even though S. 102 (3), 
Punjab Panchayat Samitis and Zilla Parishads Act, 
1961, does not expressly provide for giving such 
hearing. See Panchayats — Punjab Panchayat Samitis 
and Zilla Parishads Act (3 of 1961), S. 102 (3). 1964 
Cur LJ 333. 

® Art. 226— Quasi-judicial authority— East Pun- 

jab Holdings (Consolidation and Prevention of Frag- 
mentation) Act (50 of. 1948). S. 36 — Work of 
consolidation under Act-Ofticer functioning under 
S. 36— Function is of judicial nature — Observance 
of rules of natural justice by officer is required — 
Order passed under S. 36 without notice to interested 
right holders quashed. 

Per Full Bench —The proceedings under Ihe East 
Punjab Holdings (Consolidation and Prevention of 
Fragmentation) Act, with a view to affect consolida- 
tion of holdings and determine ancillary matters, the 
procedural provisions ‘touching the preparation of 
the draft scheme, the filing of objections appeals and 
revisions, partake of judicial character. The functions 
of a Settlement Officer acting under S. 36 involves 
the review of property righis and other civil rights 
in respect of areas allotted to the individual proprie- 
tors, the consideration of the claims of their creditors 
and tenants and also of certain rights vesing in the 
Gram Panchayat with respect to particular areas with 
reference to a scheme of consolidation of tholdings 
which is already in operation. Essentially, this func- 
tion is of a judicial nature and can, therefore, fitly 
be styled as quasi-judicial requiring the observance 
of rules of natural justice. The authority is not 
entrusted with an unfettered discretion permitting it 
to transgress the principles underlying “audi alteram 
partem" rule. Nothing contained in the provisions 
of S. 30, read singly or along with the cognate provi- 
sions can lend support to a construction in favour 
of the exculsion of .the rule of natural justice by 
necessary implication. A I R 1902 S C 1110 and AIR 
1950 S C 222 and AIR 1982 S C 1217, Rei. on.; AIR 
1959 S C 107, Dist. 

When, therefore, exercising powers under S. 30, it 
is incumbent upon the authority to give a prior notice 
to the parties concerned land an opportunity to pre- 
sent their case for its consideration. The hearing 
may not necessarily be oral. Where the authority 
in proceedings under S. 36 revoked the scheme of 
consolidation without notice to the respective right- 
holders who were the parties interested, without 
giving any opportunity to them to submit their objec- 
tions against the proposed change long after they had 
entered into possession iD accordance with the scheme 
after the preparation of the new record of rights* 

Held, that the proceedings taken under S. 30 
deserved to be quashed as also any proceedings taken 
in pursuance of the orders of the Director, Consolida- 
of Holdings. Bliikhan B ibia v. Punjab State, 65 Pun 
L R 368 : ILR (1963) 1 Punj 660 : 1963 Cur L 1 : 

A I R 1963 Punj 255 (274, 275. 277, 278, 280) (Ft G) 
(Prs 56,57,65,68,70,76) (FB). 

Arts. 226 and 2 j Property notified as evacuee 

property deuotified by Government— Sale of property 
by owner after denotification — Government assuring 
purchase and that order restoring property to the 
vendor will not be cancelled and that the sale in 


favour of the purchaser would remain Unaffected- 
Subsequent order pissed by Government cancelling 
the order of restoration without notice to the pur- 
chaser.— Order must be quashed on the ground of 
non-issue of notice to purchaser— As the rights of the 
purchaser in the property were being adversely 
affected by the impugned order principles of Datural 
justice required that the purchaser should have been 
given a reasonable opportunity of being heard 
against the proposed order: AIR 1960 S C 600, Rel. 
od. (’6 L) 63 Punj L R 893. 

" — Art. 226 — Natural justice — Order rejecting objec- 
tion— Appeal— Record not traceable— Failure to give 
proper notice — Effect — Principles of Natural Justice 
not folio we i— Issue of writ. See Punjab Urban Im- 
movable Property Tax Act (17 of 1940), S. 10. AIR 
1960 Punj 278. 

Art. 226 — Displaced Persons (Claims) Supple- 
mentary Act (1954), S. 5 — Displaced Persons (Verifi- 
cation of Claims) Supplementary Rules (1954), R. 19A 
Substituted service through newspaper against 
claimant along with several others regarding hearing 
on different dates before different authorities — 
Claimant Dot subscriber to newspaper — Claimant 
not aware of date of hearing — Service held not due 
service No reasonable opportunity of making de- 
fence. See Displaced Persons (Claims) Supplementary 
Act (1954), S. 5. AIR i960 Punj 153 (DB). 

Art. 226 — Principles of — Applicability— Person 
appointed on temporary basis for fixed period— Con- 
tinuance even after expiry of period — No order as to 
confirmation — Subsequent suspension and dismissal— 
Notice to show cause and hearirg — Necessity. See 
Municipalities — (Punjab) Small Towd Appointment 
Suspension and Dismissal Rules (1925), S. 3 (1). ILR 
(1957) Punj 731. 


Art. 226 — Application under for issue of writ*— 

Controller of Insurance issuing notice under S. 524 
Insurance Act to companies — On facts relief held 
could not be granted. 

The Controller of Insurance, New Delhi, issued a 
notice under S. 52A, Insurance Act, on 17-2*51 to the 
three applicant companies viz. (i) Jupiter General 
Insurance Company Ltd. Bombay (ii) Empire of India 
Life Assurance Co. Ltd. Bombay and (iii) Tropical 
Insurance Co. Ltd. New Delhi to the effect that he 
had reason to believe that the said companies were 
acting in manner likely to be prejudicial to the 
interests of the holders of life insurance policies of 
those companies and informing them that he would 
hear them on 26-2-1951 at his office at New Delhi 
and unless satisfactory cause was shown he would 
make a report to the Central Government for the 
appointment of an administrator to manage the affairs 
of the Companies. Grounds for action under S. 52A 
were slated in the notice. On the same date i.e* 
17-2*51 the compani c s were informed that the hearing 
would be at Bombay instead of New 1 Delhi. The 
Companies applied to the Controller Delhi, twice for 
postponement of the date of hearing but the apph" 
catiors weie rei used. On the date of hearing i.e* 
20-2-51 the companies appeared before the Controller 
in Bombay and again applied in writing for postpone- 
ment of the date of hearing for at least fifteen days. 
Each of the companies complained that the ground* 
for action under S. 52A were vague and indefinite ana 
refused to show any cause uuie>s more particulars 
were given. The Controller neither adjourned the pro- 
ceedings nor did he give particulars of the grounds. 
The companies thereupon applied under Art. 
Constitution of India for writs against the Control!® 

and the Union of India. , 

Held on the facts and circumstances of the ca , s ® 
that a writ of certiorari or prohibition was not 
appropriate remedy. It could not be maintained 
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'he circumstances that the Controller had failed to 
S‘ve an opportunity to the companies to be heard on 
the points arising under S. 52 A of the Act or that the 
grounds for action given in the notice were not suffi- 
cient and as such even a writ of mandamus could not 
be issued at that stage against the controller. 

Held further that the Union of India was wholly 
unnecessary party as no case had been made out 
against it. 22 Comp Cas Uns) 33 i I L R (1952) Puoj 

1952 Punj 9 (20, 21. 34) (Pt N) (Irs 74, 80, 
146) (DB)« 

Art. 226 Natural Justice — Constitution of market 
committee for first time Nomination of certain mem. 
oers by Government — Grievance of wTit petitioners 
that members were not properly qualified— Members 
not impleaded as parties to writ petition -Decree 
about validity of their nomination would not be 
justified. See Rajasthao Agricultural Produce Markets 
Act (38 of 1961), S. 7(2) (b). AIR 1966 Raj.142 (DB). 

Art -226— Natural Justice — Audi alteram partem 
—Appellate authority under Motor Vehicles Act must 
give notice of appeal not only to appellant and to 
Regional Transport Authority but also to persons 
whose interests are likely to be adversely affected. 

201 (DB) 1 VehicIeS Act < 19S9 )» S * 64. A I R 1960 Raj 

-—Art. 226 -Rectification of permit-Notice to party 
affected. See Rajasthan Minor Mineral Concession 
Rules (1955), R 50. AIR 1959 Raj 220 (DB) 

- — Art. 226— Natural justice— Tenancy laws- Rajas- 
than Produce Rents Regulating (Second Amendment) 
Act (1953), Ss 4A, 4 B — Proceedings against several 
tenants — Each case to be separately dealt with— 
Notice to each is essential — Natural justice. See 
Tenancy Laws - Rajasthan Produce Rents Regulating 
(Second Amendment) Act .(22 of 1953), S. 4A. AIR 
1957 Raj 343. 

Art. 226 — Natural justice— Grant of permit- 

Notice -Hearing parties - Procedure not followed— 
Certiorari. See Motor Vehicles Act (1939), S. 57. AIR 
1959 Tripura 35. 


78 (g). Evidence and procedure, rules of. 

Art. 226— Natural justice. 

Domestic enquiry— Enquiry into conduct of work 
man— Finding of misconduct - Enquiry not in accor 
dance with principles of natural justice — No reason 
able opportunity to lead evidence in support o 
defence — Tribunal will discard finding of domesti< 
enquiry’ and consider matter on merits. Tata Oi 
Mills Co- Ltd. v. The Workmen. (1964) 2 Lab L 
113 1 (1964*65) 26 F I R 199 : (1964) 9 Fac L R 142 
AIR 1965 S C 155 (158) (Pt B) (Pr 4). 

• Art. 226— Domestic Tribunal— Natural justice 

—Appearance of witnesses — It is for parties tt 
produce them-Refusal to adjourn hearing to enable 
charge-sheeted workman to call witnesses — It may 
introduce element of infirmity in enquiry. * 

Tn a domestic .enquiry, the officer holding the 
enquiry can take no vali i or effective steps to compel 

!hm?M e id aE 7 ° f ? Dy w i tDess -The parties themselvei 
should take steps to produce their witnesses. It woulc 

be unreasonable to suggest that in a domestic enquiry 

it is the right of the charge-sheeted eroplojee to as^ 

for as many adjournments as he libs. It is true that il 
it appears that .by refusing to adjourn the hearing al 

fl | S a n® ° f , th . e charge sheeted workman du 
Enquiry Officer failed to give the said workman a 
reasonable opportunity to lead evidence that may in 

a proper case, be considered to introduce an elemenl 

ot infirmity in the enquiry but the Enquiry Officei 
goes out of his way to assist the workman in writing 
to the witnesses to appear before him and if the 
witnesses do not turn up to give evidence in time it i< 
[Vol 4.] Fn. D. 59. 


not his fault Tata Oil Mills Co.. Ltd. v. The Work- 

2 Lab L J 113 , (1P64-05) 20 F J R 199 : 

8!cHP F 5) L ® 142 ' AIR 1905 S C 155 (13S - 159) 


■ — Art. 223— Natural justice— Rulesof- Procedure 

—Employee charged with misconduct — Elaborate 

cross examination of employee at commencement 

ot enquiry constitutes infirmity — Desirability of 

m-imaung employee about date of inquiry— Indu*. 

tna Disputes Act (1947), S. 10 (I) (d)-Constitution 

of India, Art. 226-Domestic Tribunal — Natural 
justice. 

Although it is true that domestic enquiries need not 
be conducted in accordance wirh the technical 
requirements of criminal trials, yet they must be 
tau ly conducted and, in holding them, considerations 
ot fair play and natural justice must govern the con- 
duct of the enquiry officer, Domestic enquiries must 
be conducted honestly and bona fide with a view to 
determine whether the charge framed against a 
particular employee is proved or not and care must 
ba taken to see that these enquiries do not become 
empty formalities. Where the officers holdirg an 
enquiry into the misconduct of an employee claim 
that they themselves had witnessed the alleged mis- 
conduct of the employee, that fact, by itself, disquali- 
fies them from holding the erquiry and vitiates the 
entire proceedings of the enquiry. In such a case 
steps should be taken to see that the ta*>k of holding 
the enquiry is assigned to some other officers who are 
not likely to import their persona! knowledge into 
the proceedings. Where it is obvious that in coming 
to the conclusion that the employee was guilty oi 
misconduct the enquiry officers have plainly relied on 
their own knowledge, that fact treasonably calculated 

to create an impression in the mind of the employee 

that the enquiry is nothing more than a sham or 
empty formality. Soalso. it is not fair in domestic 
enquiries against industrial employees that, at the 
very commencement of the inquiry, the employee 
shojld be closely cross-examined even befoie any 
other evidence is led against him, It cannot be over- 
looked that in a large majority of cases the employees 
are likely to be ignorant and so, it is necessary not to 
expose them to the risk of cross-examination of this 
nature. In domestic inquiries the employer should 
take steps first to lead evidence against the employee 
charged, give an opportunity to the employee to 
cross examine the said evidence and then should the 
employee be asked whether he wants to give any 
explanation about the evidence led against him 
\Vhere this procedure is not followed and the em- 
ployee is elaborately cross-examined at the commence- 
ment of the enquiry it constitutes an infirmity in the 
enquiry. It may be that failure fo intimate to the 
employee concerned about the date of the enquiry 
may, by itself, not constitute an infirmity in the 
enquiry, yet it is necessary to bear in mind that it 

would be fair if the employee is told as to when the 
enquiry is going to be held so that he has an oppor- 
tunity to prepare himself to make his defence at the 

said enquiry and to collect such evidence as he may 
wish to lead in support of his defence. It would not 
be right that the employee should be called on any 
day without previous intimation and the enquiry 
should begin straightway. Such a course should 
ordinarily be avoided in holding domestic inquiries 
in industrial matters. Associated Cement Companies 
Ltd. v. Workmen, (1963) 7 Fac L R 269 : (1963) 2 

3 S b CR 052 90 <S ‘ (196, ' 65) 20 F J R 289 , (19c 14) 


■ " Art. 220— Natural justice— Rules of— Procedure 

-Enquiry against employee charged with miscon- 

duct— Reasons for disbelieving evidence addteed bv 
employee m defence held to be infirmities - Final 
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conclusion held unacceptable- Enquiry held not in 
accordance with principles of natural justice- Indus, 
trial Disputes Act (1947), S 10 (1) (d) .. Constitution 

of India, Art. 226 — Domestic Tribunal — Natural 
justice. 

In an enquiry held against an employer for mis- 
conduct, the reasons which led the enquiry officers to 
disbelieve the evidence adduced by the employee in 
his defence were as follows. The first reason was that 
the version of the defen:e witnesses could not be 
believed as some of them were absent from duty on 
the date of the incident. This fact appeared to have 
been ascertained by the enquiry officers from the 
attendance register without notice to the employee. 
The second reason was that, while the incidents took 

place at 7 a. m. on the day in question, one of the 

defence witnesses was on duty at 3 p. m but he 
mentioned only in his cross examination that he came 
to duty between 6 45 a. m. and 7 a. m. The witness 
was not asked to explain the discrepancy. The third 
reason was based on the evidence recorded by the 
enquiry officers in a separate enquiry against another 
employee. . The evidence in that enquiry was not 
recorded in the presence of the employee whose 
defence evidence was disbelieved and he had no 
opportunity to test the said evidence by cross exami- 
nation. 

Held, that (l) all the three reasons on which the 
final conclusion of the enquiry officers was bised 
constituted serious infirmities which introduced an 
element of unfairness in the whole inquiry and the 
report made by the enquiry officers against the em- 
plovee could not be accepted as a report made after 
holding a proper inquiry in accordance with the 
principles of natural justice; (2) the second reason 
was open to serious challenge inasmuch as in dis- 
believing the particular witness on a ground not put 
to him, the enquiry officers had acted unfairly agaiDst 
the employee. The rule that a witness should 
not be believed on the ground of inconsistency 
between his statement and another document, unless 
he is given a chance to explain the said document 
could not be treated as a technical rule of evidence 
and the principle on which the said rule was based 
was one of natural justice ; (3) As regards the third 
reason, it was unfair to rely upon the evidence in the 
enquiry against the other employee when the enquiry 
officer was dealing with the case of the employee 
whose evidence was disbelieved. Associated Cement 
Companies, Ltd. v. Workmen, (1963) 7 Fac L R 269i 
( 1963) 2 Lab L 1 396 (S C) : (1964- 65) 26 F J R 289 • 
(1964) 3 S C R 652. 

• Art. 226— Natural Justice— Domestic Tribunal 

— Enquiry by — Natural justice — Enquiry against 
workman’s conduct— Enquiring officer not examining 
any witness — Only the workman against whom the 

enquiry was, examined — Report of officers against 
workman not read out —Officers though present not 
examined before workman nor allowed to be exa- 
mined by the workman— Rules of natural justice 
held not followed— Industrial tribunal cannot rely 
on the finding of the domestic tribunal in order to 
decide whether permission to should be granted to 
management under S. 33 to dismiss the workman 

pending the proceeding before the tribunal— Indus- 
trial Disputes Act (1947), S. 33. Bharat Sugar Mills 
Ltd. v. Shri Jai Singh, 19G2 (3) S C R 684 : (1961-62) 
21FJR118. ' 

Art. 226— Hearing before tribunals- A pplica. 


bility of Evidence Act. See Evidence Act (1872) S 1 
AIR 1957 SC 882 

Art. 226 — Natural justice - Election — Kshettra 

Samiti — Election of Pramukh by preferential voting 
— Indication of preference — Finding of returning 
officer that in particular ballot papar the voter had 
marked figure 1 showing first preference vote- Finding 


hell based on evidence and observation and not od 
conjectures -No violation of rules of natural justice 
or of evidence— Finding cannot be interfered wilh id 
writ jurisdiction. ILR ( 1964; 1 All 701. 

—Art. 226-Natural Justice-Criminal P. C„ S. 512 
(l) -Fule in S. 512 (1), -Criminal P. C.-If one of 
natural justice— General rule as to taking evidence 
against accused is that it must be taken in bis pre- 
sence —Section engrafts exception on general rule— 
Rule in section is one of natural justice, in asmuch as. 
evidence can be recorded in absence of person affected 
who by his conduct has chosen to be, absent, wheD 
it was being tendered-Natural justice must take 
account of both sides of the picture because it is 

Moo1 t 'c ,v c , a , - rl,le of fair P la y- See Criminal P. C. 

012 (U- 1938 Cri L J 324 i AIR 1958 All 

214 (DB). 


yt. 226— Natural Justice— Administrative Tri- 
bunals — University — Enquiry into charge of mal- 
practice at examinations by Board of examiners — No 
rules or legulations in Uuiversity Code - Failure to 
tender witness :for examination — No violation of 
natural justice — Mandamus — Jurisdiction of High 
Court —Exercise. 

, The requirements of natural justice depend upon 
the character of the Tribunal, the nature of the en- 
quiry and the effect of adjudication. The question 
whether or not any rules of natuial justice have been 
contravened would be decided in the light of statu- 
tory rules and provisions under which statutory body 
functions. (1943) 2 All E R 337 and AIR 1957 SC 
2o2 and AIR 1958 S C 398, Rel. on. 

In cases, however, where no- rules or regulations 
have been framed in regard to the matter in which 
the tribunal passes certain orders, natural justice 
could only mean that the person accused should 
know the nature of the accusation made; secondly, 
that he should be given an oppoi tunity to state his 
case;, and thirdly, that the tribunal should act in 
good faith. (1958) 2 All E R 579, Foil.; 1919 A C 600 

and (1949) 1 All E R 109 and (J960) 1 All E R 631, 
Rel. on. 

Petitioner, a student in the University was rustica- 
ted f >r a period of two years for having adopted 
malpractice at the examination. The petitioner filed 
a w'rit petition contending that the witnesses on 
whose statements University relied were not examined 
and that he was not allowed to cross-examiae them. 

Held (i) that as no form of procedure was prescri- 
bed, it was lor the Vice-Chancellor to determine the 
procedure to be followed, as he thought best, subject 
to the obvious implication that sime torm of inquiry 
must bo made such as would enable him fairly to 
determine whether he should hold himself sa!isfied 
thit the charge in questioa had been made out. 
Beyond that, there was no obligation on the part of 
the University to have witnesses examined in the 
presence of the petitioner so as to enable him to cross- 
examine them. Thus, the failure of the Tribunal to 
tender witnesses for examination did not constitute 

any violation of n dural ju.tice. (1960) 1 All £ R 631* 
Rel. on. ; AIR 1961 Mys 164. Dist. t ii) that the High 
Court in the exercise of itsjurisdiction under Art. 226 
would interfere and issue a writ of mandamus only if 

the statutory tribunal in question has refused to do 

what in law' it is bound to do, or is attempting to do 
something which in law it has no power to do. It 
would not go into the question of disputed facts and 
review evi lence and come to its own conclusions on 

fac‘s. (1962) 2 Andh L 1 106 : AIR 1933 Andh Fro 
83 (85, 86, 87) (Prs 9, 11, 16. 19). 

Art. 226 — Natural justice— Material regarding 

delinquency of person gathered behind his back —rjo 
violation ol natural justice. AIR 1361 Andh Pr* 3 
(383, 35 4) (Pt E) (Prs 2fi,28)(DB). 
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Art. 226— Natural justice-violation— Effect — 
Central Excises and Salt Act, S. 35. 

Whether in a case the refusal of a document has in 
tact caused prejudice or not, will depend upon the 
nature of the Tribunal, the character of the enquiry, 
the contents of the dosument asked for and all other 
relevant circumstances. Even in cases where there 
are certain statutory rules governing the procedure 
ot enquiries, the mere violation of such rules will not 
give-a party a causeof action unless there has been, in 
consequence, prejudice caused. .MR 1957 Andh Pra 
197 and ALR 19o8 Andh Pra 240, Rel. on. 

K^ her fi, th0 • petitioner , did n °t nuke any attempt 
before the pnmary authority, either to ask for a 

“ ‘ e n , cc>py the deposition of a witness or to 

examine him orally which he had a right to do, it 

SS?« b ti aid that , th9 P 9t 'tioner is prejudiced merelv 

because he was refused a certified copy of the state'- 

ment of a witness at the time of filing the appeal. In 
Mtar»l? S « ,tC |? 0n0t k be said , that the principles of 

KTsoSTsmTir A,R 1961 

TT'Vf; Natural justice— Constitution of India, 

K D m C .L P,i “? ry pro-uedings -Inquiries con- 

« hy r Tr i b 1 aa oTi Ru es 0 ev ‘dence not appli- 
cable. See laid, Art. 311. 1960-2 Lab L J 464 (Andh 

n^^ r f'j?®T Cer i i ° rari- ^ lla,in “ tra,,ve Tribunal - 
Ouasr ud'Cia 1 orders - Violation of principles of 

D f a l ura J-, ,ustlee Interference— Order under S. 167 (8l 

Se , a Cust °in« Act— Reliance upon statements taken 
in absence of person charged-Gross violation of 
natural justice - Order lianle to be quashed-Sea 

Customs Act (1878), S. 167 (8). Q S 

An order of a Collector passed .in an enquiry in the 
matter of confiscation of goods and imposition of 
penalty under Sea Customs Act is not an administra- 
hve order and is amenable to a writ of certiorari 

The Collector in such an enquiry has gat to adjudi- 
cate which necessarily implies determination based 
on principles of natural justice. One of the principle 

0 ,>tpA t n ra lk UStlC !A beiD 8. ,hat a person cannot be con- 
victed on the evidence taken behind his back it is a 

gross violation of principles of natural justice to 
allow in an enquiry under S. 167 (is) of the Sea Cn<i° 

a ! leged s fatements made by witnesses 
the back of person concerned to prejudice the 
mind of the enquiring officer without giving an op 

SUC , h pers , on to cross-ex. mine those wit- 
nesses. The order of confiscation passed in such 
circumstances can be quashed by a writ of certiorari 

AIR 1957 S C 882 and AIR 1959 SC 1U and AIR 
Mvs 203, Rel. on. I L R (1962) 14 Assam %ns 

IP, !) Sb“ L ’ 1,4 ! *'» »« i?8 (l»i 
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AIR 1965 CalTss'lsoT, 502) (Pt BHPrs 7^11, 1*^ 

tion of the principles of natural justice by not sum 
moning Excise Officials to prove fact of pasment^f 
duty. AIR 1965 Cal 203 (206) (Pt D) (Pr 9 5 (vi) ). 

-—Arts. 226 and 227-Certionri and Mandamus _ 

Order of dismisiai under Railway Rules for takimr 
bribe -No evidence adduced legal or otherwBe^f 

prove guilt of petitioner-order based on conlXre 

<s » e r a i 

8 - 4 - 1960 - AfR 

—Art. 226-Dismissal of petitioner from service 

ass P isr-aa sssssuvS 

diary inspection thereof and cross L m ,- n r! f 
witnesses if demanded by petitioner mu™*' ""ted 
-Direction by High Court does not amount to^ 22 
hibition against reference to evidence on rernr,? 

co 0 nOi d n P A gui f y held - Th0U « h evidence of witnls« 

sar7ut;y,'b.;° h «“a.j i r sssi ««- 

on record and not on the case diary— IJoM 
omission to allow petitioner to inspect^ the « ‘ d . l 
or to cross-examine witnesses dtSST “ond enS^ 
did not amount either to a violation of 

natural justice or the dhecHon gfven K“h?Htoh 
227 Ur (Ca^ n thG Wfit a PP llcati °Q- (1964) 8 Fac L*B 

Art. 226-Natural Justice-Fair hearing — Fl~_ 

SmTA^t-D ^ ~ Or&der^ 

ments bdd no “ i of °PP° lta “»y *> inspect docu- 
f^ir hearing. 1962 ,2, CriTj 8« , |“ t I B 19M qJ" 4 S 

natural justice - Quashing of prrcLhni 

Income-tax Act (1922), S. 34 (l-A*). Affi S 


Art. 226 Natural justice— Principles of. 

chI b M I l UleS ° f natural l’ ustice require that a party 
should have an opportunity of adducing all le 

levant evidence on which he relies that the evt 

dence of the opponent should bo taken in his 

presence and that he should be given an opportunity 

of cross-examining the witnesses examined by tha^ 

party and that no materials should be relied on 
against him without his being given an opnortumi 

?Q<ti X A aiDln § them ‘ AIR 1957 8;JC 882, Rel PP on AIK 
1961 Assam 56 (62, 63) (Pt C) (Prs 13, 14) (DB). AIR 

194lK r S. n 6 (7) -B g e :{ fudg a m“ ftlfe Vl 1 • ° f 

is quasi.judici.l-Violationof |SXT» 

ustice - Disregard of evidenL^oral o doc Len^fv 

whic?: asse S ,smc7 H h« See n0t 2' sclosed “ate7ial o7 

°n ,y to "other colHfera'l'circumHainces^—As^essme^it 

~n be quashed Principles relating to such aS 


-Art. 226— Sea Customs Act (1878). S 107 c\ 
portumty to examine documents — Held on font 
evidence that. applicants ob'ection to an order w 
posing penalty under Sea Customs Act that he dM 

not get an opportunity to examine documents on which 

he has been found guilty under Sea Customs Acf 
S. 107, was a mere after-thought and that h« hoi' 
ample opportunity for the same-Sec oL rfL h had 
(1878). S. 167. AIR 1959 Ca?533 CuSt ° ms Act 

[Reversed in AIR 1962 Cal 463.] 

of” Sa^ “Natural just i ee Den ial of - R cvie „ 

gal Sales Tax Rule, (1941). R. 79). (Be “* 

It is true that the question of granting adiournmo . 

of a proceeding is entirely in the discretion of 7 
tribunal or the authority concerned aD d the II 

fere with the exercise r f a ■ ^ U .. 0D cann ot inter- 

afsft as 5 n 
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besi on the ground that he was satisfied as a result 

an ex paite enquiry made by him I he evidence of 
'ins witness would serve no useful purpose was an 
arbitrary exerrise of the discretion. Further it was 
clear law that if any finding was based on his per- 
sona! knowledge or mere guess work such finding 
•would not be warranted by law. Thus there can be 
jO doubt that the petitioner had been prejudiced by 
aon- disclosure of the sources of such information 
and there was thus violation of the principles of 
satora! justice. 61 Cal W N 953 : AIR 195S Cal 259 
J93, 294 295) (Pt D) v Prs 12, 13, 15). 

“-Art. 226 — Natural justice —Affidavit allowed to 
06 Sled- Opposite party also should be allowed to 
die affidavit— No DOtice taken of affidavit in deciding 
case— Decision will not be set aside. AIR 1955 NUC 

Cal) 2060. 

•"—Art. 226— Natural justice- Employee for breach 
'A -discipline under S. 2 j, of Bombay Police Act 22 
A 1951) Section contemplates subjective satisfaction 
of removing authority— Quantum of punishment held 
30 ground. for holding breach of principle of natural 
Justice. 1965 (2) Cri L J 743 : AIR 1965 Guj 283 
(292, 293) (Pt F) (Pis 25, 26) (DR). 

Art. 226— Co-operaiive Scciety granting loan to 

workers in Mill - Default in repayment — Deductions 
hom wages —Petition under Pay me at of Wages Act — 
Authority holding deductions illegal — Society not 
party to findings Order held not bad on ground of 
breach of principles >f natural justice. See Bombay 
do-operative Societies Act (7 of 1925), S. 24A. (1965) 
S Guj L R 539 : A I R 1866 Guj 67 (DB). 

Arts 226 and 311— Government servant — De- 
trimental enquiry again? t—Proceduie to be followed 
m— Principles of natural justice— Evidence taken in 
absence of servant — Procedure not violative of natu- 
:al justice. See Ibid, Art. 311 (2). AIR i962 Ker 43. 

— —Art. 226— Natural justice— Principles of— Com- 
pliance of. 

After the charge was read out in Malayalam, to the 
petitioner evidence was let in by examination of five 
witnesses. The questions and answers were explained 
:o the petitioner .in Malayalam as the examination 
went on and were recorded in both the languages. At 
rhe end of the examination of eveiy witness in chief, 
petitioner was asked to cross-examine but he 
refused and this refusal was also recorded. On 
27-8*56, after the witnesses’ examination was over, 
:ha petitioner put in request for copies of all the 
depositions in Malayalam. But this was refused on 
:he ground that the proceedings were all conducted 
m petitioner’s presence and were explained to him 
anally and it was not also the practice to give such 
copies. 

Held that in the circumstances, it could not be 
said that any principle of natural justice had been 
violated so far the petitioner’s enquiry was concerned. 
AIR 1957 S C 682, Bel. on. 19‘S Ker L J IOC 6: 
(1959) 1 Lab L J 153. 

Art. 226 — Natural justice- Decision under Indus- 
trial Disputes Act, S. 25A(2)— Quasi- judicial — Party 
oc’ast be given opportunity to produce evidence in 
rebuttal of information got by Government. See In- 
dustrial Disputes Act (1947), S. 25 \ (2). AIR 1957 
ktr 30 (DB) 


Art. 226— Punishment awarded to public servant 

m departmental proceedings — High Court setting 
aside punishment after investigating into charges on 
merits ai.d not upon jurisdictional or other ground — 


Commencement of fresh proceeding against the pub- 
lic servant upon same allegations offends the princi- 
ples of natural justice. See Ibid, Art. 310. AIR 1 Q 64 
Madh Pra 155 (DB). “ 


Art. 226 -Principles of natural justice-Absence 

of statutory provision governing procedure — Sub- 
stantial compliance with rules of i atural justice is 

enough — Removal of Municipal President by State 
Governmei t. 

Where the petitioner (Municipal President who 
had been removed by State Government) not only 
had a full opportunity of cross-examining witnesses 
produced in support of the complaints but also that 
le had a like opportunity of ad fucing evidence both 
oral and documentary and when subsequently he was 
called upon to furnish an explanation, he referred to 
the same evidence it cannot be said that there was a 
violation of the principles of natural justice only 
because, upon the formulation of charges against 
him, he was not afforded a fresh opportunity to meet 
those charge*. Rules of natural justice vary with the 
varying provisions of statutes and the rules made 
thereunder. AIR x 958 S C 39S Rel. on. 

Where there is no provision in an Act or the rules 
made thereunder governing the procedure to be fol- 
lowed in the matler a substantial compliance with 
the principles of natural justice should be regarded 
as sufficient. I960 Jab L J 678: 1960 MPC 325 j 
1960 M P L J 633 i ILR (1960) Madh Pra 216. 


Art. 226- Natural justice. 

Petitioner was confirmed manager of the Cc-onera- 
tive Agricultural Association. lie was suspended by 
the managing committee under direction from Assis- 
tant Registrar, Co-t ptiative Societies who during 
inspection found instances of defalcation, shortage 
and misconduct committed by the petitioner. 

Held, that since there was no procedure prescribed 
for punishment, the proceedings must be regulated by 
principles of natural justice. 1952 Nag L J Note 
No. 219, Foil. 1958 M P L J (Notes; 90. 


Art. 226 — Natural Justice — Rules as to— Abro- 
gation of — When amounts to— Principle of waiver — 

Evidence Act (1872), S. 1 15. 

There can be no infringement of the rules of 
natural justice lor the mere reason that the officer 
who ultimately decided the case did so on the evi- 
dence recorded by his predecessor. Conduct of trials 
by a succeeding Judge from the stage at which it was 
left by his predecessor, is recognised by the Civil 
P. C. It is not unknown in the trial of criminal cases 
also. It cannot be otherwise in departmental 
enquiries. In matters where the administrative enquinj 
is of a quasi-judicial nature, what the person would 
be entitled to is that the euquiry should be conducted 
with due regard to the rules of natural justice. There 
are no rules which require that the officer ultimately 
passi: g the final order as a result of the departmental 
enquiry should have himself examined all the wit- 
nesses. The rule of natural justice does not require 
that the evidence recorded in one part of the enquiry 
by one officer cannot be used by his successor who 
completes the er quiry, so long as such evidence wa^ 
taken in the presence of the person charged after g’/ ' 
ing him a fair opportunity to cross-examine those v-i 
nesses. 


An administrative enquiry on certain charges w 
made against a subordinate. Part of the evidence , 
recorded in his presence by one officer and the r 
it was recorded by another officer. Both sets o ( 

dence were recorded in the presence of the P - 
charged. Every opportunity was given to ni 
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cross-examine the witnesses. Nothing more was 
required to be done under the rules or under any 
principle of natural justice. 

Held, that allowicg the succeeding officer to 
continue the enquiry from the stage it was lett by his 
predecessor, wouli mean that the p9rson against 
whom the enquiry was conducted deliberately took 
the chance of the enquiry being continued from 
where it was left culminating in his favour. It should 
not be open to such a peison after the inquiry is over, 
to complain that the witnesses must have teen exa- 
mined de novo by the officer. Secondly the mere fact 
that the previous officer might have gathered certain 
impressions about the witnesses examined by him and 
those imoressions would not be available to the 
second officer, could not by themselves amount to an 
abrogation of any principle of natural justice. 77 
Mad L W 659 i (1965) 2 Mid L I 93 : I L R (1965) 1 
Mad 242 : (1965) II Fac L R 318 i A I R 1965 Mad 
316 (317, 318) (Prs 2, 3, 5) (DB). 

—Art. 226 — Domestic Tribunal — Enquiry by — 
Driver charged for overspeeding - Driver’s licence 
suspended by Regional Transport Authority on find- 
ing of overspeeding — Find ng conclusive and in 
subsequent domestic enquiry i or overspeeding can 
be relied upon— Officer on whose report the finding 
was based need not be examined — No violation of 
principle cf natural justice— (Motor Vehicles Act 
(1939), S. 16— Natural justice). 

A charge against a driver of a transport before a 
domestic tribunal was that he was guiltv of over- 
speeding and the Tribunal for proof ol the cha ge 
relied on the fact that the driver was punished by a 
quasi-judicial authority, viz., the Regional Transport 
Authority, on the same charge. 

Held, when the order suspending the driver's 
liceuce for overspeeding was pissed by the Regional 
TransportAuthority.it was exercising quasi. judicial 
o vers, and it was also a a appealable order. There 
eing no evidence that the driver appealed against 
the order of the Regional Transport Authority sus- 
pending his licence, the positi >n of the driver was 
that his driving licence had been suspended by a 
quasi- judicial authority on a finding th.t he had over- 
speeded, which had become conclusive against him. 
The substance of the charge was really that he had 
been guilty of overspeedi )g and to prove that charge, 
the fact of his being punished by a quasi-judicial 
authority which had the duly to determine the very 
same issue would be a relevant piece of evidence on 
which the domestic tribunal was entitled to rely. 
There was no violation of the principle of natural 
justice, because the tiibunal did not examine the 
officer who w'as alleged to have actually detected the 
overspeeding and on whose report the finding of the 
quasi-judicial au‘hority was based. (1965) 1 Lab 
L I 88 : (1965) 2 Mad L J 364 , (1966) 12 Fac L R 
219. 


Art. 226— Natural Justice Principles— Postpone- 
ment of payment— Time g ranted till specified day — 
Imposition oi penalty in advance of the day -Prlnci. 
pies of natural justice violated— Immunity from penal 
provisions — When available. See Estate Duty Act- 
(1953), S. 70. AIR 1963 Mad 235. 

Art. 226— Principles of natural justice— Violation 

of —Appeal under — Tanjore Tenants and PannaiyaS 
Protection Act (14 of 1952) S. 13 (2) — Petitioner 
given ample opportunity which he availec of, to 
participate in the further enquiry ordered by Revenue 
Court and held by the conciliation officer— The crder 
directing that further evidence be taken cannot be 
violative of the principles of natural justice. AIR 
1955 N U C (Mad) 3197. 

Art. 226— Natural justice— Violation of principle? 

— Conviction without hearing evidence— Imposition 
of fine jointly and severally Judgment must be set 
aside. See Criminal P C. (1898), S. 537. 1957 Cct 
L J 1426 : AIR 1957 Manipur 34. 

Art. 226— Natural justice — Enquiry into conduct 

of employee— Charges should be framed— Extraneo ns 
matter should not be considered See Bombay Dis- 
trict Municipal Act (3 of 1901), S. 46 (e), Rules under. 
AIR 1961 M vs 181 (D3). 

Arts. 226, 311 — Enquiry against public semi* 

befoie Tribunal— Writ petition against the decfsioa 

— Jurisdiction and powers of High Court — Nature 
and Cope ot enquiry before Tribunal — Principle! oi 
natural justice. 

W here in an enquiry of a public servant before the 
Administrative Tribunal the previous statements oi 
some of the witnesses were proved in the presence o€ 
the delinquent who was given full opportunity for 
cross examination, there was nothing illegal in treat- 
ing those previous statements as substantive evidence 
and there was no denial of reasonable opportunity. It 
is within the jurisdiction of a Tribunal of fact to 
draw adverse inference from the omission as much as 
from the commission The High Court has no jurisdic- 
tion, if the findings oi the Enquiring Officer or the 
Tribunal prima facie make out a case against the 
delinquent, to direct the authority to reconsider that 
order, on the ground that in respect of some of the 
findings, but not all. it appears that there bad been 
violation of the rules of uatural justice. AIR 1903 
S C 779. Relied on ; A I R 1964 S C 334. Considered 
and Distinguished. AIR 1903 S C 404 and AIR I943L 
SC 1623, Kel on. (1965) 1 Lab L J 173: (1965) 7 
O J D 147 : A I R 1964 Orissa 241 (245, 246) (Pt D) 
(Prs 9, 10, 13) (DB). 

Art. 226 —Natural justice — Cases of preventive 
detention — Procedure before Advisory Board. See 
Public Safety— Preventive Detention Act (1950), S. 10. 
AIR 1965 Punj 270 (DB). 



Art. 22G -Master and servant — Enquiry into cor 

duct of munic.pal servant — Rule as to recording o 
oral evidence— Copies of depositions already recordei 
read over and got verified by witnesses in presence o 
person charged -Held there was substantial compli 
ance with rule— There was no violation of principle 
of natural justice. AIR 1964 Mad 491 (492,493 
(Pr 8) (DB). 


^ r fr .""^^ural Justice — Employee convicted 
of an offence by criminal Court — Employer dismissing 
employee in conformity with relevant rule on subject 
' iailure of natural justice — Separate enquiry 
before dismissal not necessary. A I R 1952 Mad 853 
Rel. on ILR (196i) l Mad 5S9 : 77 Mad L W 348 
(1964) 2 Mad L J 349 i 1964 Mad L J (Cr) 579. 


to service oi summonses— Personal service. See Civii 
P. C. (1908), O 5, h. 12. 67 Punj L R 643 :I L K 
( 1965) 2 Punj 274. 

- — Art 226 -Natural justice— Rules 69 (2)(b), 39 oil 
the Rules made under Act — Return filed before appro- 
priate Assessing Authority and tax paid -Notice by 
other Assessing Authority authorised to tax requiring 
dealer to appear befoie it — Held, order of transfer of 
assessment proceedings operates to serious prejudice 
of assessed rights. See Sales.tax -East Punjab Gene- 

of 1918), S. 21. 67 Punj L R 405 < 

196o Cur L J 259. 


i i Natural justice —Seizure of contraband 

gold - Onus to show that it is smuggled — Secret 
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dur ' n S hearing - Breach of rule of natural 
oste. See Sea Customs Act (1378). S. 178- A. 1964 
(11 Cri L J 68 : AIR 1964 Punj 23 (DB). 

--Art. 226 — Educational authority — Enquiry Pro- 
‘Seedings-Power to interfere - Quasi-judicial order 
Jy standing committee of University — Use of unfair 
means in examination by student- Student disqualified 
"?itaout any supporting material on record — High 

writ i ur ' s d> c tion. 1964 Cur 
U J 34S : 66 Punj L B 852. 

—Art. 220 S. 90, Motor Vehicles Act - Proceed- 
taas under, do not violate principles of natural fus- 

Pwd 297 N (DB°/ Veh ' C 6S Act (l939) ’ S - AIK 1959 

fn7Ti Art ? 2< l ~ Crin ) iaal P- C. (1S9S). S. 476-B - 
Appeal against filmg of complaint — No limitation is 

r -In c ?y s ,°nanco with principles of natural 
justree, time would be taken to start from the date of 

f s , knowlc dge of filing of complaint and in 
every case he should be entitled to extension of time 

Art SC |°^ ai° f c U 6 ^ ent cause> ~ (Limitation Act ( LOO 1 ') . 

uVeZLAi r ( ra”. a P - c - (189?) ' s - 976B - A 1 

“-Art. 226 — Writ of certiorari— Tribunal const!- 
tu cd under Act-Class fication „f Tribuaals-Natu- 

-bJ 1 o r,t m,t isMJed ~ (Abducted Persons 

Recovery and Restoration) Act (1949), S. G]. 

The Tribunal constituted under S. 6, Abducted 
ri C /oT er r V ? Ild Restorati °n) Act, 1949, falls 

o®° the c assignation made by Lord 

Esher, M. H. in 11838) 21 QBD 313. The Act has 
^f! 10 tne . rribunal the power to determine facts 

“ d . “ . e * e . rcise ' um . diction - and the mere fact that 
5I,“f H d ' version has been given on those facts is not 

° wh A ch S?? s , to A he Jurisdiction of the Tribu 
“ a it IIC , e ' tbe High C_.urt cannot issue a writ of 

b^tC T t i *h P I ^P os ® P f gashing the order made 

Dy the IrrbunaJ holding that ceitain persons (in this 

?C 3K) p7f 0m v‘! are r a bduc'ed persons. \ I R i952 
r Re , f ' Note.- ft was held in this case that 
fl Jlt bean '"5 inh ingement of the concept of 

fnPn h Vl !r p , rescrlbe 5 orocedure which has been 
followed ; and (2, reasonable opportur itv was given 
topet.ttoners to appear -and lead evidence. Casllavv 

. ^ rl ^ f 1056 : IL9 (1954) Puni 857 • AIR 
-54 Punj 145 (143, 149)^Pt C) (Prs IS. 27, 23) (DB). 

Nature and scope of proceedings under. 

See aLo, Note 69. 

Question of fact. 

(b) Judicial. 

(c) Matter not justiciable. 

(d) Original proceedings. 

'*) P f esidency High Courts, powers of, 
bef are Cons l itutiou. 

(f) Special jurisdiction. 

(g) Summary. 

(fa) Decision on merits. 

<i) Appreciation of evidence. 

(j) Discretionary orders. 

{> ) Proceeding, whether suit. 

^1) Conversion cf proceedings. 

(m) \\ hether civil proceedings. 

See also. Notes 10 and 79. 

(n) Error of law. 

(o) Constitutional issue. 

(p) Question of title. 

79. Nature and scope of proceedings under 

See also, Note 69 


lions, 

writs. 

reliefs 

ments 


High Court 226 ~~ NatUre aad SC ° Pe ° f ,unsd,ct *on of 

The High Court can issue writs in the nature of 
prerogative writs as understood in Eng and but the 

the P e n f t8 ° S0 . . aIS °. K wldt 110 lb V «» USB of 

the expression nature , which expression does not 

t p° i vr, ( s . that can be issued in India with 

h«m '"Th”! lnd ' ( b u’ u"c draws an analogy from 
th^m. That apart, High Courts can also issue direc- 

°Th < i r V >r | W r tS P ther than , ths Prerogative 
The High Courts are enabled to mould the 

to meet the peculiar and complicated require- 
_ f.u l 5,. c ?"ll! ry To equate the scope of the 

nf Thl f h | r i lg , h - C ° Urt under Art ‘ 226 with that 

tn inirn l Eng Courts to ,ssue prerogative writs is 
to introduce the unnecessary procedural restrictions 

grown over the years in a comparatively small 
country hke England with a unitary form of Govern- 
ment to a vast country like India functioning under 
a federal structure f Such a construction would 
de.eat the purpose of the article itself. But this does 

not mean that the High Courts canfunctionarbi- 

ranly under th’s article There are some limits, 
tioi.s implicit in the article and others may be 
evolved (o '«((!>« article through defined 
channels A I R 1901 «> C 1731 and UR 1954 S C 
44° Foil. Dwarka NaHi v. Income-tax Oicer, 

te 1 o' [T i C ° , D 0 VVard ' Kanpur. (1965) 2 S C A 868. 

T R quo no', l' < 1965 ’ 2 S C J 290 : (1965) 57 
L] ” 949 = (19 f» 2 Civil 391 1 AIR 1980 S C 81 

(84, So) (Pt A) (Pr 4). 


Nature and scope of proceedings 


Art. 226 - 
under Art. 220. 

Article 220 confers a very wide power on the High 
^oir\ to issue directions and writs of the nature 
mentioned therein for the enforcement of anv of the 
ngnts conferred oy Part Hr or for any other pur- 
P.°! e ‘ * arsons other than those claiming fundamental 
ngnts can also approich the High Court seeking a 
relief thereunder Cilcntta Cis Company (Proprie- 
) LW* v - of West Bengal ( 1962) 2 S C A 

SCJ 106 1 H962I Supp 3 S CR 1 i 
AIR 1962 S C 1044 (1047, 1048) (Pt A) (Pr 5i. 


\rts. 226, 32 and 133 — Proceedings for en- 
forcement of fundamental rights are civil and not 
extraordinary in nature. 

The rights conferred under Part IH of the Consti- 
tution are ordinary civil rights which were en/oyed 
bv the citizens before 1950. The Constitution merely 
raLed them to the status of fundamental rights 
wh ioh means that the State cannot infringe them. 
In England the proceedings for the enforcr ment of 
these rights are civil in na'ure, and th« position in 
India is not different. AIR 1965 All 106 (116,i (Pt D) 
(Pr 44) (DR). 

. Art. 226 — - Ex:e*cfse of writ jurisdiction only in 
interest of justice and cannot be invoked for obta n- 

ine unfair advantage — Motor Vehicles Act (1939), 
S. 57 (S). 

The writ jurisdiction of the High Court can be 
exercised only in the interest of equity and justice. 

Hence where a petitioner wants to continue to take 
advantage of an order made in her favour unler 
S. 57 (8) of Motor Vehicles Act extending her route, 
and comes up to challenge another order bv which 
a more eiuitable arrangern°ut h as been brujgM into 
existence so as to do a wav with thr hardship of the 
oth^r bus op^r^fors. which is th a result of the order 
earlier made favourinp the petitioner : 

He’d, that the ground by itself was sufFcfent to 

throw out the writ petition. 1963 All L J 909- 

— Ar t. 226 — Jurisdiction of High Court — Cm be 
bivoked on’v when there is infringement of peti- 
t. Oner’s right or alleged threat to it — Mere declara- , 
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tion of iDteation to requisition house for iesidence of 
High Couit Judge — Not per se illegal — Remedy by 
way of writ petition misconceived. AIR 1962 All 8. 

Art 226— Proceeding? under— Nature of— When 

civil proceeding, »tated. See Ibid, Art. 133. AIR 1960 
All 84 (DB)., 

Art. 226— Proceedings under— Nature of— Whe- 
ther civil proceedings — Tests indicated. See Ibid, 
Art. 133(1). AIR 1958 All 621 (DB). 

Art. 226— Nature of proceedings under — Whe- 
ther civil proceedings. 

A proceeding under Art. 220 for a writ is not a 
civil proceeding. 

Article 225 retains the civil, criminal testamentary 
intestate anl matrimonial jurisdictions conferred 
upon the High Couit under the Letters Patent and 
Art. 220 confers additional jurisdiction. Since it is 
additional jurisdiction, it must be different fron the 
jurisdiction mentioned above The nature of a pro- 
ceeding under Art. 220 does not depend upon 1 he 
nature of the earlier proceeding before the infsrior 
Court or tribunal. Nor is there any connection 
between the nature of the proceeding under Art. 220 
and the fact whether a civil suit would lie or not. 

The Allahabad High Court has framed rules re- 
gulating the procedure in petition under Art. 220. 
If the test of a civil proceeding is thit it is governed 
by the Code of Civil Procedure, a proceeding under 
Art. 220 is not a civil proceeding under these rules. 
It is well established that even when the jurisdiction 
of a civil Court is barred, the High Court’s jurisdic- 
tion to issue a writ under Art. 220 Is not barred, this 
again points to a proceeding under Art. 220 being 
different from a proceeding in a civil Court. 

Per Beg J., Contra. — A proceeding which deals 
with right of a civil nature and is otherwise civil 
does not cease to be so just because a party chooses 
to resort to Art. 220 for the enforcement of such a 
right. 

No doubt, Art. 220 has carved out a new area of 
power for the High Court. The High Courts exer- 
cise these new powers as part of their ordinary 
general jurisdiction. 1957 All W R (HC) 26S : A 1 R 
1957 All 505 (511, 512, 5 '4. 515, 552.523,524) 
(Pt El (Prs 7, 8, 11, 14, 33, 35) (DB). 

Art. 226— Scope. 

The power given by Art. 220 of the Constitution is 
of a very wide nature. In the exercise of this power 
the High Court can issue a mandamus order or direc- 
tion for the enforcement of any legal right and the 
performance of any legal duty. ILR (1954) I AH 
532 i AIR 1954 All 393 (411) (Pt M) (Prs 90. 91) 
(DB). 

® "—-Art. 226— Exercise of the power to issue writs 
under — Duty ol courts. 

The terms of Art. 220 of the Constitution are very 
wide. The fact that the High Court has been vested 
with such vast powers imposes a heavy responsibility 
upon it to use them with circumspection. Bit it 
does not mean that either the High Court will be 
hesitant in issuing the appropriate writ, order or 
direction or that there is aoy universal or general 

principle which governs the grant or refusal of the 
writs, orders or directions. Asiatic Engineering Co 
v. Achhru Ram, i L R (1952) 2 All 838 , 1951 A 1 i 
576 : AIK 1951 All 740 (763) (Pr 54) (FB). J 

O Art. 226 — Scope. 

Malik CJ. -Powers under Art. 226 which are 
very wide should be sparingly used, only when there 
is no other adequate remedy, and an application 
under Art. 220 is the only convenient, beneficial and 
effectual means of the getting redrew. 


Further, power of issuing directions and orders, 
than writs in the nature of habeas corpus, mandamus, 
prohibition, quo warranto and certiorari, are intended 
to enable Court to se mre inter alia, the enforcement 
of any rights conferred by Part III, in cases where 
one or more named writs is or are not justified. 

[Notion and theory of fundamental rights and 
directions discussed by Sapru J ] 

Agarwala J —(Malik C. F. contra).— The condition 
that there ought to be a demand and refusal before 
an application for mandamus is made ought not to 
be considered as aD absolute legal bar, so as to 
deprive the applicant of redress to which he is other- 
wise entitled, 

[Tn view of the undertaking given by the Advocate- 
General that the Regional Transport Authority will 
consider applications made in future for the issue 
of permanent permits under Motor Vehicles Act in 
accordance with law, Malik C. J. and Mootham and 
Wanchoo Jj. did not consider it necessary to issue 
any directions in this respect. But Sapru J. held that 
there was no reason why the direction should not 
issue even when the Advocate General has given an 
undertaking.] Moti Lai v. Govt, of Uttar Pradesh, 
ILR ( 1951) l Al« 269 : AIR 1951 All 257 (265. 274, 
284, 235, 290, 317. 333) (Pt J) (Prs 35, 84, 134, 135, 
194, 203, 310, 473) (FB). 

Ar». 226— Power of High Court. 

A writ, order or direction under Art. 226 of the 
Constitution will issue to remedy a wrong not to 
promote one. Ft will not issue wheie it is likely to 
work a public or a private mischief. (1964) 1 Andh 
L T 403 : (1964) 2 Andh W K 342 i AIR 1965 Andh 
20 (25) (Pt D) (Pr 20). 

Art. 226— Nature of jurisdiction under. 

Under Art. 220, the High Court does not sit in 
appeal over the decision of the triburab its powers 
under Art. 220 being restricted and confined to cases 
of excess of jurisdiction or want of jurisdiction or 
there being a p dpible abuse of the process of the 
Court or an error apparent on the face of the record. 
Where none of these is established, the High Court 
will not interfere with the Tribunal's finding of fact 
(1959) 2 Lab L J 261 (AP). 

Art. 226 — - Extent of jurisdiction of High Court 

— Grounds of interference. 

The jurisdiction of the High Court in an appli- 
cation under Art. 220 of the Constitution is very 
much limited. Not all matters which can be 
canvassed before an appellate Court can be urged 
before the High Court in these proceedings. The 
essential grounds on which the order of a quasi- 
judicial tribunal can be sought to be quashed are: 

(1) on the gTonnd -of there being an error apparent 

on the face of the record; (2) the order being mani- 
festly against the principles of natural justice. (1959) 

1 Lab L J 235 (Andh Pra). 

Art. 226 — Nature of proceedings under. See 

Andhra Couit-fees and Suits Valuation Act (7 of 
1950), S. 79 (2). AIR 1958 Andh Pra 60 (DB). 

— 7 “Art. 228 — Powers of Hi«h Court— Decision of 
District Judge under S. 51, Madras District Munici- 
palities Awt — Interference with — (Municipalities 
— Madras District Municipalities Act (5 of 1920), 

S. 51). 

Under S. 51 of the Act the Legislature has consti- 
tuted a responsible judicial otticer of the rmk cf a 
District Judge for deciding questions of disqualifica 
tions of councillors and has also constituted him as 
persona designata. Section 51 provides that his deci* 
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sion shall he “final” that is to say, not subject to 
appeal. 1 his provision does not, however, bar peti- 
tions for writs under Art. 226 of the Constitution, tn 
hearing these petitions the High Court cannot assume 
the powers of an appc 1 1 ate Court and de fide whether 
the evi fence is sufficient in quantity to support a 
finding of fact arrived at by the District Judge. 1955 
Arnfh \V R 972 j TLR (1950) Andh Pra 127 : AIR 
1957 Andh P/a 900 (DR). 

Art. 220— Interference under. 

The tests laid down for interference under Art 226 
of the Constitution are whether there has been viola- 
tion of any principle of natural justice or violation 
o! any statutory principles or any malice in fact or 
law. ILK (1958) 10 Assam 108 

-Arts. 220 and 227— Jurisdiction of High Court 
— Nature and extert of. 

The High Court is notaCourtofAppealand.it 
cannot under Art.*. 226 and 227 convert itself into 
an Appellate 1 ribuoal with a view to examining on 
merits the correctness of the orcer impugned. 

The jurisdiction exercised by the High Court under 
the above provisions is a supervisory jurisdiction 
with the result that it cannot review findings of fact 
arrived at by an inferior Court, Body -cr Tribunal 
even if such findings were erroneous. 

But, where a subordinate Tribunal or body of 
officers acts without jurisdiction or in excess thereof 
or acts with illegality in the exeicise of its jurisdic- 
tion or in disregard of the principles of natural 
justice or where there is error apparent od the face 
ot the record, the High Court is not only entitled, 
nut bound to act in the exercise of its const. tutional 
powers to avoid mischief and injustice. The po.ver 
ot judicial superintendence conferred by Art. 227 of 
the Constitution can be exercised by the High Court 
in appropriate casts in order to keep the subordinate 
Courts or I ribunals within the bounds of their 

?Prs 5 n i3) (DB) 1957 ASSam 182 (lS4, 18S) (1>t A) 


Motor Vehicles Act) had jurisdiction to make the 
order it did. And if it is satisfied that there was no 
want of jurisdiction in making the order and that 
there was no violation of principle; of natural justice 
then the High Court would refuse to interfere in the 

order made. AIR 1954 Assam 17 (18) (Pc B) (Prs 4, 6) 
( D 3)* 

— —Art. 226 — Tl g’i Court does not act as Court of* 
appeal. 

When acting under Art. 226 the H 5 gh Court dees- 
not act as a Court of a ~»peal particularly where the 
law confers no right of appeal Even if the High 
Court could come to a. different conclusion on facts, 
niter erence with the order would no! be justified. 

ILR (1958) 5 A "Sam 447 i AIR 1954 Assam 12 (16/ 
(Pt E) (Pr 24) (DB). 

. ‘Act* 226 — Duty of petitioner — Petitioner to 
satisfy Court that justice lies on his side. 

no ^ sufficient that a party should come to the 
High Court and make out a case that particular re- 
quisition order is not valid. In order to get that 
reliei from the Court on a writ petition, not only 
must he come with clean hands, not only must he 
not suppress any material facts, not only must he 
show the utmost good faith, but he rau;t also satisfy 
the Court that the making of the order will do 
justice and that justice lies on his side. Cl Bom L R 
31S i ILR ( L959) Bom 990. 

Art. 226 — Proceedings under — Nature of pro- 
ceedings — Applicability of O. 27. A, Civil P. C - 
Notice to Attorney-General — Necessity. See Civil 
Procedure Code (1908), O. 27. A, R. 1. AIR 1957 Caf 
702. 

Art. 22G— Beneficial construction. 

Being a provision contained in a written Constitu- 
tion, the article m ist re:eive a construction which is 
most beneficial to the widest possible amplitude of its 
powers. 56 Cal YV N 264 i AIR 1952 Cal 610 (612) 
(Pt B) (Pr IS). 


Art. 226 -Interference -Grounds. 

Generally the necessaiy pre-requisites for inter- 
ference with decisions arrived at by Tribunals whose 

conclusions on questions of tact are final, can be 
classified as, (1) where the Tribunal acts in excess 
or the jurisdiction conferred upon it under the 
statute or regulation creating it or wht re it ostensibly 
! aiis 10 exerc ise a patent jurisdiction; (2) where there 
is an apparent error on the face of the decision and 
)) where tne Tribunal has erroneously applied well- 
accepted principles ol jurisprudence, it is only when 
turor oj this nature exist, that interference is called 
JOE- AI . 11 1^57 SC 78, Foil. (1959-60) 16 FJR 7: 

|pt A 9 / (Pr L 9HDB) 5 ° 5 ' AIR 1957 ‘ V,Sam 1U tU3) 

-—Art 226 — Powers of High Court _ (Motor 
Y ehicles Act (1939) S. 47). 

It writ petitions the High Court has got no appel- 
1 he powers. It can in*c-rlere only if there is a detect 
ot jurisdiction in the orders or if there is a patent 
illegality which results in a failure of justice. To 
allow stage carriage permits is in the discretion of 
authorities under Motor Vehicles Act. Therefore 
where the order of such authority is not illegal, the 
High Court even it it felt that some injustice has 
been done to the petitioner for no fault on his part, 
can give no relief to him. ILR ( 1956) 8 Assam 507. 

“ — Art. 226-Power to interfere-Considerations in 
the exercise of. 

In an application made under Art. 226, all that 
High Court is concerned with is to see whether the 
appellate authority (in this case acting under the 


^rt. 226— Powers of High Court. 

The powers given to a High Court under Art. 226 
are to be exercised in accordance with the principles 
which governed the high prerogative writs prior to 
the Constitution. S7 Cal L J 149 : AIR 1952 Cal 315 
31S (Pt B) (Pr 11). 

Art. 2 16 — Proceedings under — Nature of. See 

Industrial Disputes Act (1947), S. 33 A. A I R 195f> 
Ker 291. 


Art. 226 — Powers un Jer— Extent. 


(Per Mack J )— Art. 226 confers on the High Court 
extremely wide powers of interference and a corres- 
ponding extremely heavy burden of responsioility. 
rhe framers of the Constitution could never have 
contemplated High Courts comtituting themselves 
>n applications by all sorts of aggrieved persons into 
nquisitorial tribunals supervising, criticising, modi- 
fying or cancelling the actions and orders of different 
lepartments of executive authority, institutions* 
)ublic bodies and last but not least of the Legisla 
ures as regards their internal aflahs which are con 

rolled by the Speaker and the Home and its com 
nittees. It is only in exceptional cases that writ* 
tnder these wide powers ''for any other purposes 
qd be issued, such as for instance when there ha- 
•ten a clear violation ot statutory law, when P riu ' 
i pits of natural justice have been violated or per nap" 
vhere there has been mala fide discrimination agains^ 
n individual to the detriment of his rights it y 
mpossible to define with exactitude the cases } 
Hiich Art. 226 of the Constitution can be ri^.* A 
ivoked. They should be comparatively except. on . 
nd very few. ILR (1953) MacI 93 : 64 Mad L 
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1031 : 1951 Mad W N Cri 258i 1951 Mad W N 838i 
1952-1 Mad L J 1 i a I ft 1952 Mad 117 (118) (Pt D) 
(Pr 5) (DB). 

Arts. 2?6 and 227 — Duty of High Court — Pro- 
tection of rights of Indian citizens. 

It must be emphasise i that according to our Con- 
st tution, Courts are the ultimate authority to restrain 
all exercise of absolute or arbitrary power by subordi- 
nate tribunal. It is the duty of the High Court to 
protect the Indian citizsns from having their personal 
rights and property taken away by any means which 
are not strictly legal. 61 Puoj L B 905 : A I R 1960 
Punj 27S (280, 281) (Pt B) ( Pr 3). 

79 (a). Question of fact. 

• Arts. 226. 2S8 (1) (b ) — Assessment of sale? tax 
Assesseo claiming exemption under Art. 280 (l) (b) 
— Burden of proving facts is on assessee — Nature of 
jurisdiction ot High Court under Art 220 - Should 
not determine questions of fact -Rajasthan Sales Tax 
Act (29 of 1954), S. 3 ; AIR 1904 Raj 5, Reversed, 
bales ax Oihcer, Jodhpur v. Siiv Ratan G. Mohatta, 
1965 Kant L J 90 : (1965) 16 S T C 599 : (1965) 2 

: AIR 1966 SC 142 (144, 145) (Prs 11, 

13. 14). 

® “Art 226 — Scheme validly framad under Mad- 
ras Hindu Heligious Endowments Act, 1927— Execu- 
tive Oificer seeking to take over a ^ministration alter 
repeal ot Act of 1927 — Court will not examine in 
writ proceedings whether the scheme is consistent 
with Act of 1951 -Sea Madras Hindu Religious and 
Charitable Endowments Act (19 of 1951), S. 103, (d). 
A I R 1905 S C 502. 


Art. 220 —Certiorari — Inquiry into merits — In a 
petition lor a writ of certiorari it would normally not 
be open to the employer petitioner to challenge the 
merits of the findings made by the authorities under 
th® Industrial Employment (Standing Orders) Act 
(1940). Associated Cement Co., Ltd. v. P. D. Vyas, 
(1901-62) 20 F J R 59 : (1961) 2 Fac L R 569 : (1960) 
1 J- J 563 s 1960 Nag L J 473 : i960 Mad L J 
(Cr; 204 : I960 S C J 1269 , (1960) 2 Mad L J (SC) 
10^*62 Bom L R 563: (196)) 2 Andh VV R (SC) 

C69j'(Pt B?(Pr S 9)? K 974 : A 1 R 1960 S C °“ 5 ^ 


• Arts. 220, 133, 227 — Question of fact— Inter- 
ference. See Ibid, Art. 133. A I R 1957 S C 264. 


Art. 220 of the Constitution (1961) 3 Fac L R 178 i 
(1962) 1 Lab L J 455 (All). 

Art. 226 — Finding of fact— Court normally not 

to go behind findings of fact — But Court i s entitled to 
examine questions of fact on which jurisdiction to 
pass orders, depends. 1961 Ail YV R (HC) S6 : 1961 
All L J 36. 

Art. 226— Evidence. 

It is not possible for the High Court to take notice 
of alleged events which are Dot proved by the record. 
AIR 1960 All 304 (309; (pt B) Pr 15). 

—•Art. 226— Finding of fact - Except in exceptional 
cases, finding of fact of the subordinate authority 
entitled to decide the question is usually accepted by 
High Court in writ application. 19G0 All L J 409. 

Art. 226 — Question of fact — High Court will 
not determine. 

The question whether the ballot papers were valid, 
or whether they were invalidated because the voters 
had voted for more candidates, is a question of fact 
for determination by the Tribunal. The High Court 
in the exercise of its writ jurisdiction is not an appel- 
late Court and it can only quash the order of the 
tribunal if if is satisfied that tne tribunal has mis- 
directed itself on a question of law. 1960 All L J 12 : 
1960 All W R (IIC) 40. 

Art. 226— Scope of inquiry -Comment on merits. 

It is not the normal function of the High Court, in 
proceedings under Art. 220 to comment upon the 
findings of the tribunal on merits. AIR 1959 All 795 
(798) (Pt D) ( Pr 15). 


J Art. 226- Questions of fact— High Court, if cqd 

investigate. 

It is not op?n to the petitioner to ask the High 
Court in proceedings under Art. 220 to enter into 
i nvestiga’ion of those questions of fact which are 
really the concern of the Tribunal concerned. So far 
as the High Court is concerned, it will imthose pro- 
ceedings refrain from making an enquiry, holding the 
fact one way or the other, unless the complaint is 
that the finding itself was arrived at by the tribunal 
without any evidence, etc 1958 All L J 863 : (1959) 1 
Lab L J 227 : A I R 1959 All 369 (372) (Pt C) (Pr 10;. 


Art 226— Interference with findings of facts. 

There is no law which prevents High Court from 
investigating a pure question of fact while exercising 
its writ jurisdiction under Art. 2i6 of the Constitu- 
tion. No sue i limitations as ara imposed under 
Ss. 100 and 101 of the Code of Civil Procedure in a 
second appeal have been imposed by the Constitution 
on the High Court while exerci ing its jurisdiction 
under Art. 220 ol the CoLStitution. aIR 1962 All 439 
(443) (Pt F> (Pr 12). 

Art. 220 -Order under S. 00, Motor Vehicles Act 

cancelling permit -Fiuaings of R. T. A. that charges 
against petitioner were proved not manifestly wrong 
perverse, grossly erroneous or such as which no one 
would reasonably arrive — Court will not function as 

fij.° J PP ealand examine the question whether 
the tmdings were based on a proper assessment of the 
probative value of the evidence. 1962 All L J 116. 

—•Art. 226 — Writ petition — Finding of fact by 
industrial tribunal -Interference by High Court. 

A finding oi fact recorded by an Industrial Tribu- 
nil, which is sole judge of facts arising in an indus- 
tna dispute referred to it for adjudieition. cannot 
ordinarily be interfered with by the High Court in 
exercise of the extraordinary jurisdiction under 


Art. 226— Question of fact. 

There is no bar to the decision of a q lestion of fact 
in writ proceedings. Of course when it cannot be 
conveniently decided the High Court will not decide 
a question of fact. 1959 AH L J 477. 

/T JOverruled oa another point in AIR 1905 All 382 
(FB).J 


Art. 226 -Finding of fact. 

A finding of fact cannot be allowed to be question* 
ed in writ proceedings. 1958 All W R (IIC) 97 : 1958 
All L J 37 i 1953 Cri L I 9S4 : 1959 All Cr R 79 • 
A I R 1958 All 575 (577) (Pt C) (Pr 6) (DB). 


Arts 226 and 227— Finding of fact. 

A finding of fact based upon evidence cannot be 

challenged in petition under Aits. 226 and 07, 7 1957 

All L J 325 : 1957 All YV R (IIC) 38S. 


Arts. 226, 227 — Question of fact — No 
fence— (Civil P. C. (19U8). 5. 115). 


interfe- 


In the case of cumulative votes the question whe- 
ther a voter has cist votes separately in favour of the 
three difle/ent candidates or he has cast more than 
one vote in favour of one of the candidates, is a pure 
question of fact and the finding of the Election Tri- 
bunal which is not vitiated by any error of law must 
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be accepted in the proceedings under Art. 220 or 227 
ot the Constitution. AIR 1955 All 163 (163, 164) 
(Pt A) (Pr 4). 

• Art. 226-High Court s power under - High Court 

.s not Court of appeal — Finding of Court of Revenue 
based on evidence will be accented. AIR 1955 NUC 
(All) 3303. 

Art* 226 — Mandamus* 

Sanction to build granted by Executive Officer, sub- 
sequently revoked by Municipal Committee — Munici- 
pality urging that revocation was justified because 
the officer Rad sanctioned plan without applying his 
mind to th^ matter, that the plan was not in accor- 
dance with by- aws and that the petitioner had ob- 
tained sanction by fraud and misrepresentation — 
Held, High Coud would not examine these matters 
in the proceeding for mandamus under Art. 220 ILR 
i 1954) 2 All 41 ? 1953 All W JR HIC) 431 « 1953 All 
LI 386 i AIR 1953 All 681 (082) (Pt A) (Prs0,7) 
(DB). 

Art. 226 —Jurisdiction under Article. 

[7 It is well settled that the determination of disputed 
questions of fact or law, and the consideration of the 
reliability or • sufficiency of evidence, are matters 
which are outside ^he purview of a proceeding under 
Art. 223 of the Constitution and the High Court will 
not arrogate to itself a function which belongs else- 
where. (1965) 2 An Ih WR 102 : 1965 (2) Cri L ! 
602: AIR 1985 Andh Pra 415 (418) (Pt B) (Pr 14i 
(DB). 


treated as vitiated by surprise. (1959) 1 Lab L J 563 

(Andh Pra). 

Art. 226— Question of fact. 

It is not possible to determine a question of fact 
within the limited scope of an application under 
Art. 220. (1958) 2 Andh W R 580 : AIR 1958 Andh 
Pra 773 (776) (Pt B) (Pr 21). 

— “""Mt 226 — Question of fact — Inquiry itto — Per- 
missibility. 

Questions of fact requiring evidence cannot be en- 
quired into or determined in a writ petition under 
Art. 220. (1958) S3 I T R 457 : (1958) 1 An VV R 332. 

Art. 226— Additional evidence — Power of High 
Court to admit. 

No order of an inferior tribunal can be quashed in 
exercise cf the High Courts jurisdiction under 
Art. 220 of the Constitution on the basis of evidence 
not put before the inferior tribunal and not considered 
by it. At all events, the additional evidence sought to 
be adduced does not go to establish the total lack of 
jurisdiction of the tribunal. When the question raised 
is one of fact properly determinable by the tribunal 
and when so determined it is not op-’n to attack. ILR 
(1958) Andh Pra 183 i (195S) 1 Lab L J 17. 

Art. 226— Scope of inquiry — Matter involving 
questions of fact — Determination in writ petition— 
(Madras Hindu Religious and Charitable Endow- 
ments Act XIX of 1931). S. 38. 


Art. 226 — Procedure — Finding of fact based 
upon appro ration of relevant evideaca-High Court 
nas no jurisl’C'ion to review th* 1 evidence under 
Art. 220. (1965) 2 Andh W R 179 (DR). 

- Art. 226 High Court sitting in writ petition 
will not interfere with finding arrived at on evidence 
on record. ( L963) 2 Andh L T 421. 

Art. 226— Employee whether a workman— Find- 
ing is of fact— binding by labour Court — Interference 
under Art. 220. See Industrial Disputes Act (IQd'A, 
S. 2 (s). ( I960) l Andh W R 133 « (1960) M L I (Cr) 
165 i AIR 1960 Andh Pra 526 (DB). 

Art. 226 — Question of fact — It is difficult to de- 
termine a questioa of fact in a vrit petition on merely 
affidavits and counter affidavits. (1959) 2 Andh VV R 
565 i 1959 Andh L T 938 j 1959 Mad L [ (Cri) 970 t 
<1960)1 Lab L J 55 i AIR 1960 Andh Pra 147 (149) 
(Ft B) (Pr 5). 

Art. 226— Writ proceedings — Disciplinary tribu- 
nal's finding — High Court's power to examine snffi. 
ciency of evidence for. See Ibid, Art. 3 1 1. AIR 1960 
Andh Pra 15 (DB). 

Art. 226 — No interference with conclusion of 

fact. (1959) 2 Lab L J 712 ( AP). 

Art. 926— Finding of fact arrived at on evidence 

cannot be interfered with. (1959) 2 Lab L J 271 
(Andh-Pra). 

Arts. 226 and 227 — Finding of fact — Interfe- 
rence. 

Decisions on facts are not interfered with in exer- 
cise of powers under eitoer of Arts. 226 ar d 227 if 
the finding is supported by evidence. Where some 
evidence does exist to fupporttheconclusions reiched 
by the inferior tribunal, the probability of a different 
conclusi on by the High Court on the material is no 
ground f r interference by a writ of certiorari. Where 
the writ petitioners had a fair opportunity of meeting 
the case the other party was putting against them, 

any decision on the evidence produced can hardlv be 

0 


Where the ground for setting a*ide tha appoint- 
ment of additional trustees is that their interests ari 
adverse to the institution, the ground involves th« 
determination of questions of fact which is not pos- 
sible within the limited scope of a writ petition. AIR 
1957 Andh Pra 108 (109) (Pt A) (Pr 9). 


Art. 226 — Question of fact. 

Tt is not open to the High Court to reassess the 
evidentiary material in order to reach an independent 
conclu ;ion of fact. ILR (1956) Andhra 448. 


Art. 226 — Writ petition under — Court cannot em- 
bark upon an elaborate consideration of question of 
fact based on evidence. ILR ( 1963) 15 Assam 366 : 
AIR 1963 Assam 186 (18*) (Pt B) ',Pr 6) (DB). 


Art. 226— Nature of inquiry —Questions of fact. 

Where on an application under Art. 220 for quash- 
ing a particular order the Court is required to decide 
several questions of facts which cannot he decided 
without examining voluminous documentary evidence 
and hearing oval evidence the Court would not em- 
bark upon such enquiry to decide if writs which are 
entirely discretionary should he issued. The Court 

should not do so as »he writs are considered to be 
speedv remedies in order to save the petitioner from 

a possible injury and the object cannot be achieved 
if a long inquiry is involve 1. 

Where the existence of a legal right, or even a 
fundamental right rests upon facts which have to 
proved, remedy by ^ay on a writ under Art. 22o i 
highly inappropriate. Facts which give rise to sucn a 
right or ruty must ordinarily be proved by the pers° 
alleging the right in the ordinary civil Courts ot r 
instance having jurisdiction AIR 1951 Assam 1 • 

Rfcl. on. UR 1954 Bhopal 1 (2 3) (Pt 13) (Pi* 1U ’ 

11 ). 


-Art. 226— Finding cf fact— Labour Commission** 
Industrial Court acting on consideration w , 
levant under S. 10, C P. and Berar l QL 4^ r 
bund Setllemei t Act-Finding is perverse -Urae 
ile to be set aside. See C. P. and Berar Industrial 
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Disputes Settlement Act (23 of 1947), S. 10. I960 Nag 
L J (Notes) 72. 

"■“-Art. 226— Question of fact — Rent Control pro- 
ceediDgs Issue of writ. See Houses and Renti— <5. F. 

Lettio « °* Houses and Rent Control Order 
(1949), CL 13 (3). 1959 Nag LJ (Notes) 64. 

7 ^ 226 -Powers of High Court — Departmental 

inquiry Inquiry officer accepting testimony of 
superior officer Case turning on appreciation of 
evidence— High Court’s power to interfere — Art. 

O 11. 

There is no rule of evidence which compels a tribunal 
to disbelieve a <uptrior officer if that superior officer 
comes to give evidence before it, and an inquiry officer 
in a departmental inquiry cannot be convicted of 
partiality merely because he prefers the testimony of 
t u - s l ^P? r ^ 0r officer to the other circumstances on 
which th* petitioner relies. If the case ultimately 
t arns on the appreciation of the evidence, as in fhese 
matters the High Court exercises a limited jurisdic- 

* ,0 °» LV? DOt * or ** to say w ^ ether the inquiry officer 
is right in accepting the testimony of the superior 

officer 59 Bom L R 22 i TLR (1957) Rom *20 ; (1957) 
2 Lab L ? 23: AIR 1958 Bom 167 (176) (Pt H) 
(Pr 18) (DB). ' 

- — Art. 226-Question of fact — Investigation— Bona 
fide requirements* Question of extent is one of fact— 
Present needs are to be considered, See Houses and 
Rents — C. P. and Berar Rents Letting of Houses and 
Rent Control Order (1949), Cl. 13 (3) (vi). 1957 NLJ 
(Notes) 140. 

Art. 226-Question of fact — Company whether 

bogus or real. 

The qostion whether a certain company is a bogus 
Company or a rfal one, is a question of fact and can- 
not be decided upon in a writ petition. 58 Bom L R /0 : 
ILR (1956) Bom 51 i AIR 1956 Bom 749 (752) (Pt B) 
(Pr 8) (DB). 1 ' 

~ — "*rt. 226 -Finding of fact— Other remedy oDen— 
rinding not shown as tainted with any errcr of law 
apparent on record or vitiated for contnvention of 
rules of natural justice or want of iurfsdiction— Relief 
uDderArt. 2^26 is barred. AIR 1965 Cal 203 (204) 

• Art. 220 — Disputed question of ftct — It is 

discretionary with High Court to consider — It is 
matter of convenience and not of jurisdiction. 

In many reoorted decisions it has been repeatedly 
pointed out that where th«re is a question on which 
there is a serious dispute that cannot be satisfactorily 
decided without taking evidence, it is no* the practice 
of the High Courts to decide it in a writ petition filed 
under Art. 226 of the Constitution. A 1 R 1957 Q r 
529 ; AIR 1957 S C 733 and ATR 1957 S C 582* A I R 
1959 S C 942 ; AIR 1961 S C 1526. Rel. on. ' 
Assuming that there ar« seriously disputed facts 
disclosed In petition for issue oF writ, the Supreme 
Court in AIR 1959 S C 725 has however held that an 
application under clause (2) of Art. ,32 cannot he 
refused merely on the ground that it involves deteimi 
nation of disputed questions of fact. T"he observations 
of the Supreme Court in : AIR 1959 SC 725 have 
given rise to serious controversy as to whether an 
application under Art 226 for issue of a writ should be 
thrown o„t only on the ground that disputed ques- 
tions of have to be g^ne info. 

Per P. N. M.ilceriee and S. P. Mitra, Tf.-Th« matter 
is really one of discretion or convenience and no' of 
jurisdiction. Even if a dispute of fact is ^ R e held 
sufficient to disentitle the applicant f n relief by wav 
of a writ it must he such a dispute as will require 
detailed investigation into serious and complicated 

questions of fact, which would not be possible with 
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cut goiDg into elaborate evidence, Where the materials 

involve a dispute of fact of such 
magnitude or complica ion, the application, as it 
stands cannct be thrown out in limine on the ground 
that it involves any such dispute. 

Held that it would not be proper in the circum- 
stances of the case to refuse a rule nisi inasmuch as 
the application involved investigation of disputed 
questions of fact as to the age of the applicant. Jyoti 
Prolcash Mitterv. Hon'ble Mr. Justice H K. Bose, 
Chief Justice of High Court, Calcutta, 67 Cal W N 
662 ■ AfB i96 3 Cai 4S3 (487,492, 493,499) (Pt D) 
(Prs 22. 52, 54, 55, 89) (SB). 

-7-Art. 226— Finding of fact —Finding as to suffi- 
cient cause under S. 15 (2). Proviso (2). Payment of 
Wages Act-Findmg based on f.cts and circumstan- 

ces or tbe case -No interference under Art. 226 — 

U93 6h 's. n 15 °(2h Proviso 2~* >8yment Wages Act 

When the Authority under the Payment of Wages 
Act considers all the facts and circumstances of a casa 
and lines that sufficient cause has been made out for 
cordonation ol the delay in making the application 
under S. 15, the High Court under Art. 226 of the 
Constitution would not interfere with the finding as 

Q U / i or -° £ c <» u * e f o r t h e d e I a y . < 1963 > 2 Lab LJ 

473 i (1963) 7 Fac L R 193 (Cal). 

Art 226— Question of fa-t -High Court will not 

iri'n/m . g wl?'°o? Uestion of fact - 'IK I960 Cal 740 

W 4 LJ (Pt A) (Pr 3). 

CW rl ml - p lnd » iDg f.,° nfaCti ^ the Subordinate 
Lourt —High Court will not interfere w ith such find- 

{.“5V? r ?V S '£ n ,?* u 0 nd * r Art - 226 of the Constitution. 
See Civil P C. (1908), S. 115 I L R (1960) 1 Cal 643. 

o T/Vw'fi 22 ^ EsseDt j. al Commodities Act (1955), 

6 -Order mentioning purchasers — Power of 
Court to go behind order and determine the real pur- 
chaser. bee Essential Commodities Act (19551 
S. 3 (2) f). AfB 1938 Cal 257. 1 

T 1 A, !,?! 8 ;Q" e! ti on of fact - Interference 
The High Court cannot sit as a Court of appeal o. 
facts. (’58) 62 t al W N 397. PP 

, ~,Wt. 226 -Scope — Question of facts cannot be 
decided AIR 1955 N U C (Cal) 4499. 

—Art. 226 - Scope - Article is not designed to 
abrogate suits altogether —When controversy requires 

MR S!zStf3iSg1? t t" u * r * ,es *" J “ “»• 

Arf ; 226— Disputed questions of fact — Investiga- 
tion of facts cannot be done bv .High Court See fn 

come-tax Act (1922), S. 34. AIR 1954 Cal 564. 

Art. 226— Question involving inquiry into facts. 

... A. 1_ ing inquiry into facts cannot be 

gone into in the petition under Art 226. I L R (19551 

Sf ££ 18 ’ 1 1 “ “ » “8 


—Art. 226-Questions of fact - Question not enter, 
tamable in writ (urisdiction ur less total want of evi 
dence o; unreasonableness of inference is patent on 
record. lSfio (2) Cn L 1 743 : AIR 1965 Cui oao 
(292) (Pt E) (Pr 24) (DB). 1 

— Arts. 226 and 227-Application for writ to set 
aside order of Accommodation Officer requisitioning 
for public purpose the additional room constructed 
by petitioner on the terrace of his bungalow — Held 
relying on affidavits of Accommodation officer, that 
the room was capable of being let out and was 'pro- 

TT’iQui 7Veh% a ?e bit ° f Bjmbay Lanl Requisition 

Act, 1948 and that it was not a fit case in which evi- 
dence should be recorded as to the facts alleged by 

petitioner— But there will be caees where it would be 
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desinMo, in the interests of justice, that evi fence 
should oe recor led to determine the disputes raised 
m the petition und°r Arts. 226 and 227. (I960) 1 Gui 
L R 89 : (I960; 1 Gui H C R 140. 

—Arts. 226. 227— Finding of fact— Interf erence. 

The scope of Art 22! is not wider than that of 
Art. 226 and it anything it is narrowed. Where there 
was evidence in support of th* finding of fact record- 
l.. t)y the lower Court, the finding is not liable to be 
In ter f ere u with in the exercise of writ Jurisdiction. 
AIR 1961 Ilim Pra 2 (5) (Pt Bj (Prs 8, 9j. 

— Art. 226 — Question of title to property — Deci- 
sion of questions of facts— Writ application will not 
be entertained. AIR 1955 N U C (Hyd) 2364. 


Art. 226 -Finding of fact —Evidence not consi- 
dered at all. 

V* here the custodian of evaciee property has net at 
all taken into consideration the evidence and has not 
weighed the same his finding that payment of certain 
amount as earnest money has not been proved is not 
merely a matter of appreciation of evidence and can- 
not he called a mere finding of fact but is a question 
of law. AIR 1952 S C 319, Disting. I L R (19521 Hyd 
1036 : AIR 1953 Hyd 64 (65; (Pt B; (Pr 2) (DB;. 


Art. 226 —Questions of fact — Complaint of cer- 
tain charges against P — On enquiry, P exonerated by 
Government — Another complaint against P — On in. 
vestigation charge against P framed — Suspension of 
. 'i n 2 writ contending that charge framed against 
him in substance the same from which he was cx- 
onerated — Respondent contending that two ch rrges 
are different — Held, that Court would be travelling 
beyond scope of writ petition if it went meticulously 
into the details of factual aspects of the charge — 

Petition rejected. 1965 Kash LJ 171: 1965 (2) Cri L J 
505 : AIR 1965 J & K 91 (93; (Pt C; (Pr 14) (DB). 


Art. 226 —(Constitution of Jammu and Kashmir, 
S. 103) —Certiorari — A r it of — Power to review find- 
ings of fact. 

Certiorari may and is generally granted when a 
Court has acted without or in excess of its jurisdic- 
tion. The Court issuing writ of certiorari acts in exer- 
cise of supervisory and not appellate jurisdiction. It 
will not, therefore, review' findings of fact reached 
bv the inferior Court or tri )unal even it they he 
erroneous. AIR 1955 S C 233 and AIR 1954 S C 4 40; 
AIR 1957 5 C 804, Foil. A I R 1960 J & K 115 (116) 
(Pt B) (Fr 4). 


Art. 226 -Oral evidence— If can he taken. 

It is unusurl to take oral evidence in a writ petition 
for the purpose of ascertaining facts. Such a Dractice 
is inconvenient and alien to writ proceedings, and 
has been discountenanced in the authoritative deci- 
sions of Courts. AIR 1959 J & K S3 (85; (Pt C) (Pr 8). 


Court to interfere See Industrial Disputes Act (1947k 
S. 2 (s). 1959 Ker L T 611. 

Art. 226 — Question of fact. 

It is i npossible resolve a pure question of fact in 
writ proceedings under Art. 220. 1957 Ker L T 739 > 
( 195 7) Ker L J 712. 

; Art. 226 -Powers of High Court — Question of 

fact— No interference. 

W nether tne opportunity given in a particular case 
is sufficient or not, is a question of fact and can ordi- 
narily be no ground for interference of the High 
Court under Art. 228 A I R 1932 SC 192, Rel. on. 
Madh B L R 1956 Civ S 19: AIR 1957 Mftdh B 26 (30) 
(Pt B; (Prs 46,48) (DB). 

Ar s. 226, 227 -Finding of fact — Interference in 
proceedings under, is not permitted. AIR 1955 N U C 
(MB) 43 !2. 

Art. 226 — Question of fact— Question can be pro- 
p p rlv determined in suit and not in writ proceedings. 
1965 \1 PL J 690 : 1965 Ja 5 L J 892. 

Arts. 226 and 227 — Finding of fact — Interfer- 
ence —Grounds— Miscarriage of justice. 

A finding of fact cannot be disturbed in proceedings 
under Art 220 of the Constitution. Under Art. 227 
the High Court has a right to interfere with the deci- 
sion > of Courts and I'ribunal under its power of 
superintendence. But that power has to be exercised 
most sparingly and onl> in appropriate cases in order 
to keep the subordinate Courts and Tribunals within 
the bounds of their authority and not for correcting 
mere errors, and for seeing that th *v do what their 
duty requires and that they do it in a legal manner. 
The power of superintendence under Arc. 227 cannot 
be exercised to disturb a decision of a Court ora 
tribunal merely because it h is misconceived a point 
of law or come to a wrong decision on facts; that this 
power is not restarted to cases of non-exercise or 
illegal exercise of jurisdiction but extends also to 
cases where there h is been an obvious miscarriage of 
justice because a Court or tribural has approached a 
matter entrusted to it in an arbitrary or despotic way 
and against all rules of mtural justice. AIR 1954 S U 
215, Bel. on. 1961 M P L 1 (Notes) 111. 

Art. 226 — Question of fact— No interference under 

Art. 2 28. See Motor Vehicles Act (1939), S. 04-A. 
1960 M P L J (Notes) 157. 

Art- 226 — Finding of fact. See Sales Tax — C F. 

and Berar Sales Tax Act (21 of 1947). (As Extended to 
Vindhya Piade>h, o. 2 (h>). 1960 M PL J 150 

Art. 226 —Question of fact — Question of fact in 

controversy— Petition fir writ of quo warranto is no. 
maintainable. See Muni uipdities C. P. and Berair 
Municipalities Act (2 of 1922), S. 15(1). A I R 195/ 

M idb Pra SS. 


Art, 226 — Powers of High Court — Question of 
fact — High Court can scan material to ascertain 
whether there was evidence before authority for 
coming to the conclusion. 

In a writ application the High Court is not a Court 
of fact and is not entitled to draw inferences or to 
assess the evidence or to sit in j idgment on the find- 
ings of fact entered by the respondent authorities 
The High Court certainly can scan the material 
which is supposed to exist and on which reliance has 
been placed by the respondent authority to come to 
the conclusion, with a view to ascertaining whether 
there was any material or evideuce at all be) ore the 
authority for coming to that conclusion A J R 1983 
S C 822 Rel. on. 1964 Ker L 1 149 j 1964 Ker LT 
1109 i 19 65 ( 2 / Cri L J 279 (281) (Pt B) (Pr (j). 

Art. 226 — Question of fact — Powers of High 


Art. 226— D trafficking in permits forming com- 
pany - Entire interest in company possessed by 
Disqualification at ‘ached t > company also — Scope ot 
enquiry under S 5 ) — Previous recognition of trans- 
fers does not bar consideration of the bona fides o? 
transfers when considering compiny’s application tor 
permit along with other applications — V\ bather trans- 
fer of stage carriage permit amounts to trafficking i> 
question of fict — N > interference with fiudijg in vrj 
proceeding. See Motor Veh cles A :t 1939;, S. 4/. 
(1964; 1 Mad L J 140 : AIR 1965 Mai 305 (OBJ- 

hrt 226 -Jurisdiction of Labour Court — Refer- 
ence made by Government under — Questions whet t* 
employees are workmen and whether iodustnal im- 
pute exists — Labour Court can decide — High Loin 
cannot examine them in writ proceedings. See n u 

trial Disputes Act (1947), S. 15. AIR 1964 Mad 19— 
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•“Aft. 220- Petition under — Finding of fact by 
lower tribunal— Finding to be accepted in such peti- 
tion. (1902) 1 Lab L J 94 i 1961. 62) 22 F J R 12 : 
AIR 1963 Mad 79 (79) (Pt A) (Pr 1). 

Art- ^28 — Construction of statute by Tribunal — 

Construction found wrong — High Court will inter- 
fere with finding. 

Where a question of construction of a statute aiises, 
{.here can be ouiy one view, the view that is ultimately 
accepted by the superior Court. If, as a result of inter- 
pretation, it is found that the inferior tribural has 
erred.it will really be a case of the tribunal not ad- 
ministering the law which it is bound to administer 
and the High Court will interfere with the finding of 
Tribunal. AIR 1961 S C 970, Rel. on. (1961) 2 Lab 
L J 771 : (1962) 4 Fac L R 429 i (1901-621 21 F J R 
387 i (1961) 1 Mad L J 285 . f L R (1902) Mad 345 . 
75 Mad L W 500 i AIK 1962 Mad 3^.7 (335) (Pt F) 
(Pr 2C) (DB). 

Art. 226— Procedure— Additional evidence. 

On the question whether fresh evidence could be 
admitted before the High Court in order to test the 
correctness of the conclusion of the inferior Tribunal, 
Held, the scope of enquiry under Art. 220 for the 
purpose of issuing a writ of certiorari is limited to 
the question whether tha findings of fact arrived at 
by the Tribunal are warranted by the material placed 
before it. It was, however, held that in the interests 
of justice an opportunity should ba given to the peti- 
tioner to prove his case especially when he had a 
piece of clinching evidence which he had not put 
before the Tribunal either because he had not been 
assisted by counsel or because he took an erroneous 
view that the document already produced would be 
sufficient. 1980 Mai W N 835 (2) : (1961) 2 Fac L R 
94 i (1960-61) 18 F J R 289 i (1S60) 2 Lab L J 430 i 
AIR 1961 Mad 2S5 (287) (Pt B) (Pr 4) (DB). 

Art. 226— Finding of fact— No interference. 

A finding of fact based on the appreciation of the 
evidence and to some exteat oral evidence which the 
lower Court has heard, cannot .be set aside in writ 
proceedings. The quantum of sufficiency of such 
evidence is not a matter for investigation in the exer- 
cise of the limited jurisdiction under Art. 226. (1960) 

1 Lab L J 485 i (1960) 2 Mad L J 254 i 1960 Mad W 
N 423. 

Art. 226 -Question of fact. 

When exercising writ jurisdiction, the High Court 
will not investigate disputed questions of fact. 1959 
Mad W N 387 i 72 Mad L W 434 : ILR (1959) Mad 
770 i (1959) 2 Mad L I 402 i AIR 1959 Mad 548 
(553) (Pt B) (Pr 31) (DB). 

Art. 226 — Question of fact. 

A question of fact cannot be investigated in wi it 
proceedings. (1959) 1 Lab -:L J 520 i (1959-60) 10 
F J R 106 : 72 Mad L W 386 i (1959) 2 M L J 173 i 
1959 M L J (Cr) 627 : ILR (1959) Mad 89i i AIR 
1959 Mad 441 (444) (Pi D) (Pr 15). 

Art. 226— Scope of inquiry — Questions of fact 

cannot be determined —Proper course — Determina- 
tion of question whether land was estate on the basis 
of statement in affidavit and documents filed in writ 
petition— Not proper — (Madras Estates Lands Act (1 
of 1908). S. 3 (2).) 70 Mad L W 84 i (1957) 1 Mad L J 
185 i AIR 1957 Mad 301 (3G2) (Prs 1, 2) (DB). 

Art. 226 — Mandamus — Petition for— Procedure — 

Question of fact — High Court cannot go into the 
question. (1950) 26 Com Cas 431 : 70 Mad L W 28 i 
(1957) l Mad L J 254 : ILR (1957) Mad 3S3 i A I R 
1957 Mad 309 (319) (Pt j) (Pr 25) (DB). 

Art. 220 — Question of fact — Question of avail- 
able surplus prokits for distiibution as bonus. 


Held, on facts that in a writ petition it would not 
be open to the employers to challenge the statement 
filed on their behalf. Nor will it be open to the High 
Court to verify within the scope of the limited juris- 
diction vested in it by Ait 220 of the Constitution 
whether the computation of the surplus profits avail- 
able to each of the employers, made by the employers 
themselves and accepted by the Appellate Tribunal, 
was correct. 69 Mad L W 1020 : (1957) 1 Ltb L J 
282 i (1957) lMLJllsAIR 1957 Mad 223 (225) 
(Pt B) (Pr 9). 

— Art. 226 -Question of fact — High Court’s power 
to re-examine tacts and decide whether order was 
correct or wrong on facts— (Madras Places of Public 
Resort Act (2 of 1SS8), S. 14— Rules under-RuIe 
18 (a) ). 

It is for the licensing authority under the Madras 
Places of Public Resort Act to come :to a decision on 
the question whether the condition laid down in the 
proviso to Rule 18 of the Rules framed under that Act 
is or is not satisfied to any particular case. It is not 
the province of High Court to re examine the facts 
and decide whether the condition is actually fulfilled 
that is, whether the order of a licensing authority 
was correct or wrong on the facts. In the case of 
exceptional perversity or when mala fides is esta- 
blished, High Court will be inclined to interfere. 
69 M L W 883 : (1956) 2 M L J 556 i AIR 1957 Mad 
221 (222) (Pt A) (Pr 5) (DB). 

— Art 226 — Motor Vehicles Act (1939), S. 47- 
Finding of fact arrived at b> Government under— 
High Court will be reluctant to interfere except 
under circumstances, which establish that no rea- 
sonably minded tribunal could hive reached the con- 
clusion it did. (1956) 1 M L J 324 : 69 Mad L W 58. 

—Art. 226— Proceedings under — Finding of fact— 
Court cannot decide its correctness. 

It is not open to the High Court in an application 
under Art. 220 to canvass tlie correctness of a finding 
of fact arrived at by an inferior tribunal. ILR 1955 
Mad 972 i (1956) l M L J 93 : AIR 1955 Mad 75 (7$) 
(PtD)(Pr 11) (DB). 

Art. 226 — Industrial disputes— Illegal lock-out 

or unfair labour practice- Jurisdiction ok Tribunal to 
determine— Decision that closure of industry amount- 
ed to unfair labour practice — Writ of certiorari can- 
no* be issued. 1952 Mad W N 731 : 15 Mad L W 
947 » (1952) 2 Mad L J 547 i (1952) 2 Lab L J 587 : 
AIR 1953 Mad 30 (31, 32) (Prs 3. 4). 

— Art 226-Motor Vehicles Act (1939), Ss. 47 and 
04— Grant of permit - Findings of fact— Interference 
in writ proceedings not ptrmissible. See Motor 
Vehicles Act (1939), S. 47. (1965) 2 Mys L J 30 
(DB). 

Art. 226 — Powers of High Court — Nature and 

scope. 

High Court dealing with an application under 
Art. 220 of the Constitution does not and cannot 
constitute itself a Court of facts. It is only when 
facts are either admitted or established to the satis- 
faction of the Court and when the question to be 
decided is one of law that a High Court will make 
up its mind to consider the matter. Disputed ques- 
tions of fact cannot saMsfactorily be decided in a 
summary proc^ding as the one under Art 226. ILR 
(1956) Mys 274 : AIR 1957 Mys 10 (18) (Pt D) (Pr 9) 
(DB). 

Art. 220-Finding of fact— Interference. 

The High Ccurt in dealing with writ matters does 
not enquire into facts and must take the findings as 
good. 1955 Sag L J 735 : ILR (1956) Nag 00: A I R 
1956 Nag 174 (175) (Pt B) (Pr 9) (DB). 
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\t\. 226 — Question of fact — See Representation of 
the People Act (1951), S. 100 (1) ( 2 ). AIR 1956 Nag 
67. 

Art 226 -Determination of basic rent -Findings 

of Rent Controller if can be challenged in writ 
proceedings. See Houses and Rents -C. P. and Berar 
Letting ot Homes an 1 Rent Control Order (1949). 
Cl. 7. AIR 1955 Nag 15S (DB). 

Art. 226 — Writ — Certiorari - Correcti ">n of find- 
ings of fact— Certiorari does not issue for correcting 
findings of fact of inferior Courts. 1952 Nag L I 
(Notes) 62 (DB). 

Art. 226— Question of fact cannot be agitated in 

writ proceeding. (1965) 2 L*.b LJ 691 : (1966) 13 
Fac L R 89 : AIR 1966 Pat 330. 

— Art. 226 — Finding of facts — High Court cannot 
interfere. See Industrial Disputes Act (1947), S. 33 
(3) (b). (1965) 2 Lab LJ 530 : AIR 1966 Pat 197 

(DB). 

• Art 226— Certiorari— Question of fact— Absence 

of material for passing order under S. 5-A cf Bihar 
Private Irrigation Works Act before the tribunal 
alleged— Question raised for first time in writ petition 

— Question being essentially one of fact will not be 
entered into in writ petition — Adequacy of reasons 
for orders under S 5-A cannot be challenged in writ 
petition. Bra] Ki shore Bihadur v. State of Bihar, 1963 
B L J h 701 ; A I Pi 1903 Pat 314 (3 15, 316) (Pt B) 
(Pr 4) (FB). 

Art. 22G— Question of fact — I nte Terence. 1958 

BL JR 313: A IB 1959 Pat 72 (73) . (Pt A) (Pr 2) 
(DB). 

Art. 226— Question of fact— High Court will not 

entertain q lestion of fact for first time and determine 
it. (1959) 10 STC 601 (Pat). 

Art. 226 — Finding of fact — Interference — 

(Motor Vehicles Act (1939), S. 64). 

In a proceeding under Art. 226 against the order of 
State Transport Authority underS. 64, Motor Vehicles 
Act refusing to renew permit, the High Court is not 
sitting iD appeal over the State Transport Authority 
and hence it is not open to the High Court to go into 
the facts. ILR 34 Pat 429 1 AIR 1956 Pat 437 (439) 
(Pt B) (Pr 4) (DB). 

Arts. 226 and 227— Questions ot fact can be agi- 
tated in writ petitions. AIR 1955 N U C (Pat) 2151 
(DB). 

;Art. 226— Scope— Proceeding under, for investi- 
gating question ot fact. 

A proceeding under Arl. 220 is not a proper machi- 
nery for investigating questions of fact. Such ques- 
tions should properly beagitatel in civil suit. 1953 
B L J R 656 : A I R 1954 Pat 279 (279) (Pt C) (Pr 5) 
(DB). 

Art. 226— High Court in exercise of writ jurisdic- 
tion cannot reappraise evidence recorded by Enquiry 
officer to determine whether his finding of fact are 
correct or not. 68 Pun L R 174. 

Art- 226 — Question of fact — Interference — A dis- 
pute on a question of fact is outside the purview of 
the writ jurisdiction of High Court. 1965 Cur L I 
582 i ILR (1965) 2 Punj 747. 

Art. 226— Disputed question of facts — Original 

order allotting certain land in lieu of property left by 

displaced person in Pakistan— Subsequent cancellation 

of that order on ground that according to entries in 
JamabaDdi prepared for 1946-47 in Pakistan, the area 
in question was mostly Gair munkin land value of 


which would be treated as zero for the purpose of 
any allotment against it - Writ Petition against order 

i o atl ? n "" Qu . e ? tion wh ether Jamabandi for 

1J46-47 was latest held was not a disputed question 

ot tact of kmd which disen'ities petitioner to claim 

relief under Art 228— Displaced Persons (Compensa- 

r ! °r Q c?,~ d Rehabil 'tation) Act (1954), S. 19. 1965 Cur 
L J 81/ (Punj) (DB). 

““Art. 226 — Question of fact - Question whether 
pe.itioner had or hid not stood surety for reoayment 
of certain loan — Held question could not be g'oDe into 

in proceedings under Art. 226. 19 J5 Cur L J 726 
(Puni). 

7 Art. 226 Writ petition under —Disputed ques- 
tions of fact — Not considered. 

r - would be quite inappropriate to go into the dis- 
puted questions of fact as regards in individual 
petitioners under Art. 226 of the Constitution parti- 
cularly rwhen the Act concerned provides ample 
machinery for the redress of those grievances, to 
which recourse has not been taken by the petitioners, 

Punj 32, DisHc g- 65 Pun L R 751 i I L R 
1963) :2 Punj* 773 i A I R 1964 Punj 90 (99) (Pt C) 
(Pr 13) (DB). 

— Arts. 226 and 227 — Powers under — Scope of — 

Conclusions of lower Court — Interference on writ 
side. 

Conclusions drawn by the lower Court are binding 
and unassailabie when these conclusions are not 
s h°\yn to be tainted by any such serious infirmity as 
wo> d justify exercise of the discretionary power of a 
high prerogative writ for re-evalu ding the material 
on which these conclusions are based. (1963) 65 Pun 
L R 157 : (1962) 5 Fac L R 405 : (1963) 1 Lab L J 

Arts. 220, 14 — Disputed question of fact — Dis- 
cretion of High Court to decide question — Duty of 
Government ofiicials opposing petition to give cor- 
rect facts _ Petitioner can request High Court to 
decide petition on basis of respondent’s allegation 
of disputed fact — Amendment ot petition not neces- 
sary — Question whether concession granted by 
railway in freight rates is discriminatory against 

petitioner —High Court acting under Art. 226 not 
appropriate venue for deciding question. 

It is in discretion of the High Court to decide or 
not to decide a disputed question of fact in a parti- 
cular case and the exercise of this discretion depends 
on the circumstances of each case. If Ihe dispute 
about an essential fact can be determined only after a 
lengthly and elaborate enquiry, then it is for the 
High Court to decide whether or not to hold such an 
enquiry. In this context the existence of alternative 
remedy is an important factor. If the alternative 
remedy is available then the High Court will more 
readily refrain from holding the enquiry than 
otherwise. 

It is duty of the Government officials to give correct 
facts in clearest possible term* with a view to bring 
correct position before the High Court and not to file 
a reolv with the sole purpose of defeating the petition. 

AIR 1959 S C 725, Re!, on. 

The question whe’her the concession granted bv 
the Railway Authorities in the matter of freight rate^ 
to certain mills is discriminatory against the petitioner 
so -as to violate Art. [4 of the Constitution, is or a 

technical and complicated nature, and necessitates an 
elaborate enquiry to decide it. Proceedings under 

Art. 226 are not suited to decide it. ILR (R*flO) on) 

763 Bel. on. 63 Punj L R 206 > A I R 1961 Pun) 265 
(269, 270, 271, 272) (PC A) (Prs 5, 6, 12) (DB). 
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Arts. 22G and 227— Question of fact — Interference. 

See Representation of the People Act (1951), 3.98. 
AIR 1959 Punj 309 (DB). 

Art. 226- Question of fact. 

Where decision depends on facts and circ lonstances 
of the case it is not open to scrutiny by the High 
Court in the proceedings under Art. 220. 61 Pun L R 
140 : AIR 1959 Tunj 54 (58) (Pt C) (Pr 11). 

Art 226 -Finding of fact -Interference. 60 Pun 

L R 272 : A I R 1958 Punj 212 (213) (Pt A) (Prs 7, 8). 

Art, 226— Question of fact. 

The petitioner cannot be allowed to raise questions 
of fact f >r tho first time in proceedings under 
Art. 226 I L R (1958) 8 Raj 1161 i 1959 Raj L W 3. 

Art. 226-Question of fact. 

For the purpose of deciding an application under 
Art 226, the High Court cionot enter into matters of 
fact. I L R (1958)8 Paj 311 : A 1 R 1938 Raj 140 
(142) (Pt D) (Pr 7) (DB). 

Art. 22G— Question of fact. 

It is not for the High Court to determine a question 
of fact in its extraordinary jurisdiction under Art 220. 
1958 Raj L W 286 : 1 L R (197$) S Raj 320 : AIR 
1958 Raj 96 (98) (Pt A) (Pr 6) (DO). 

Complicated and deputed question of fact. 

• Art. 226 — Question of fact — Investigation in 

writ proceedings. 

The questions whether the trusts are public or 
private trusts or the properties are private or trust 
properties are questions which involve investig ition 
of complicated facts and recording ot evidence and 
such investigation could not be done in writ pro- 
ceedings. Nloti Das v. S. P. Sahi, 1 1959) 2 S C A 432 : 

I L R 38 Pat 639 : (1959) Supp (2)SCR 563 : 1959 

S C J 1144 : A I R 1959 S C 942 (951) (Pt I) v Pr 17). 

m Art. 226 — Scope of inquiry — Disputed ques- 

tions. 

Where there is a question on which t'here is a 
serious dispute, which cannot be satisfactorily deciied 
without taking evidence, it is not the practice of 
Courts to decide it involving much time and expense 
in a writ petition. Union of India v. T. R. Verma, 
(1957) 13 F J R 237 : 1958 Mad L J (Cr) 123 : 1958 
All W R (H C) 165 : 1958 M P C 61 i 1958 All L J 
126 : 1958 SCR 499 i 1958 S C I 142 : CO Punj L R 

126 : 1958 SCA 110 : (1958) 1 Mad L J (SC; 07 : 

(1958) 1 Andh W R(SC) 67 : I L R (1958) Punj 274: 

A I R 1957 S C 882 (884) (Pt B) (Pr G). 

Art. 22G — Disputed question of fact. 

It is not for the Judicial Commissioner to decide a 
disputed question of fact in the summary enquiry 
under Art. 220 particularly when the documents 
relied on by the petitioner do not lead to a clear 
inference in his favour. 1956 Cri L J 358 (1) i A I R 
1956 Ajmer 40 (2) (40) (Pr 3). 

Art. 226— Writ jurisdiction— Scope of— Disputes 

on facts — Interference in — Dispute cannot con- 
veniently be resolved upon in a petitioner unier 
Art. 220. 1965 All L J 886 : (19G5) 1 1 Fac L R 97. 


exists an error apparent on the face of the record. 
W here two opinions are possible and the subordinate 
authorities adopted one, that would not be a case for 
inteiference by the High Coirt, though it shall be 
open for the parties to seek such other remedy as 
they may bo advised. Where the question was uhe- 
ther the acco nodation was new or old aad the subor- 
<Hi a^e authorities were of opinion that it was old 
and that U. P. ( Temporary ) Control of Rent and Evic- 
tion Act applied, the High Court will not interfere 
with such finding under Art. 220. A I R 1964 All 
395 (403, 404; (Pt D) (pr 25). 


— “Art. 226 Whether an alleged partnership is a 
real or fictitious one is a question of f ict -Finding on 
such question cannot bo set asir e in a writ pro- 
ceeding. 1964 All L J 20 : 1964 All W R (H C) 36 , 
A I R 1964 All 221 (225) (Pt E) (Pr 8) (DB). 

— Art. 226 Whether A and B were President and 
General Secretary of a Labour Union are disputed 
questions of fact — High Court cannot go into such 
questions in petition under Art. 220 (1964)2 Tab 

L J 65: (1964) 8 Fac LR 306 (All). 

Art. 226 -Finding of fact cannot be challenged. 

The f act whether A was or was not in cultivatory 
possession is a pure question of fact. On that finding 
oi lact, certain rights accrue to him. That is not a 
question of law. W nether the Marfat entry should 
I,avc been . interpreted to mean actual cultivators- 
passession in the particular circumstances of the case 
is not a finding that can be challenged in a writ neti 

Hon. A I R 1904 S C 477, Foil. 1964 All W 1U H O 
716 i 1964 All L J 906. (H U 

—Art 226-Scope of writ proceeding - Contmver- 
sual Questions of fact cannot he decided — Evidence 
Act (1872), S 124— Oftcial communications between 
supenor authorities with regard to confirmation or 
non-confirmation of a Government servant in a parti- 
cular post -Privilege claimed by State Government in 
respect of - Procedure - Controversial question left 

AIM 13 (.no, (pTbiTp; 17). regUljr SUit - AI * 1%:J 


rl (i 'vivif f * unsdiction — D-.sputed questions 

a J n U [ t t? Ua f r n0tice under S * S4 > fncome tax 

Act Dispute about facts on which legal status of 
a<sessees could be determined — Quashing of notice 
under Art. 220 held premature. I L R (1960) 2 All 

(DB). AIR 1962 A " 291 <295.290) (ttB)}r"! 

k , Art . 22G— Controversial questions of fact— Cannot 
be decided in writ petition - Proper remedy is a 
separate suit. A I R 1957 S C 862, Rel on A B 
1962 All 166 ( 168 ) (Pt A) (Pr 9). A R 

- Art. 226 — Disputed questions of fact— Termina- 
snd ° f v prlva |? s ervice-Proper remedy is by way of 

Iu a writ petition if there are controversial ques- 
tions of fa jl the proper jurisdiction is not by way of 
a wn petition, but by way of a regular suit. In a 
private institution a person whose services have been 

wrongfully terminated is antitied to institute a suit to 

vindicate h,s rights and the High Court will rot 

SctT^|- qU . ei ‘ ,0nS . , r n » a ' Vrit petition - A I R 1957 
(Pr 13) 2 ' R J ° D ' A 1 K 1961 Al1 252 (284) (Pt Q 


Art. 226 — Finding of fact will not he interfered 

with — Jurisdiction of Ilixh Court to interfere. 

While exercising jurisdiction under Art. 220, High 
Courts do not usurp the functions of a Court of 
Appeal and for that reason can interfere with an 
order passed by subordinate authorities only if there 
eiists any error in the exercise of jurisdiction or there 


lion of fact. V UI ~ t-omplicatcd ques. 

The question whether a person has -i 

acquired ,h, ciiteqship pff,"” ?" 
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question of citizenship is essentially political in 
nature, and the Central Government should be per- 
mitted to decide the matter in the first instance. The 
Court should not ordinarily take the matter into its 
own hands until it is absolutely necessary for pro- 
tecting the liberty of person. 1900 Cri L J 1170 : 
A I R 1900 All 559 (501) (P Bj (Pr 15). 

Art. 220 — Question 0 f f ac t __ Disputed question 

of fact. 

It is not the practice of the Courts to decide serious 
dispu'es on questions ol fact which could not ho 
satisfactorily decided without taking evidence, in a 
writ petition, where no evidence can be tiken and 
the matter has to be decided si nplv on affidavit. 
\ I R 19c7 S C 882 Rel. on. (1900) 1 Fac L R 47? , 
I960 All L J 288 j (1900) 2 Lab L J 146 : A I R 1900 
All 551 (5V5, 556) (Pt C; (Pr 20). 

Art. 220 - Question of fa.t— In proceedings under 

Art. 226 High Court does not usually enter into con- 
troversial questions of facts and forms an opinion on 
consideration of broad features of the ca‘e. AIR 

I960 All 392 (3S3) (Pt V) (Pr 2). 

Art. 226— 8cope of inquiry — Difficult and com- 
plicated questions ot fact — Liquidation proceedings 
— Writ to quash — Maintainability — Relationship 
between Court and official liquidate rs ; n liquidation 
proceedings — (Companies Act (1913). S 179) — 
(Companies Act (1950), S. 457). 

Held, on facts that before the lease could be can- 
celled or quashed on any ground, difficult and com- 
plicated questions of fact and law would have to he 
gone into; and a proceeding under Art. 220 was i ot 
appropriate for this purpose. 

Liquidators might be officers of the Court but 
strictly speaking they represented not the Court but 
the company which was being wound up. A I R 1930 
Lah 152, Exol. and Disting. The lease in favour, 
of the appellant could not he considered to be a 
judicial or quasi-judicial order or decision of the 
Court so as to be the subject of a writ of certiorari. 
So far as the sanction under S. 179, Companies Act, 
1913, was concerned, it was in the discretion of the 
Court either to refuse or to grant it; it obviously 
could not be compelled by a writ to exercise that 
discretion in a particular manner. A writ of certiorari 
could not be used for the purpose of compelling a 
tribunal to exercise its jurisdiction in a particular 
manner. That was so also in the case of a writ of 
mandamus. AIR 1957 S C 529, Rel. on. 

It was not possible, in proceedings under Art. 220 
of the Constitution, either to order dispossession of 
the appellant or to direct that the respondent be put 
in pos.'e^sion of the mills. A I R 1955 \ll 501 and 
A I R 1956 All 511 (FR) and A I R 1950 Nag 34, 

Di‘ting Nor could the liquidators be directed under 
Art. 220 of the Constitution to execute a lea'ein 
favour of the respondent. 

A writ of mandamus could not be issued to enforce 
a contractual obligation *. A f R 1947 Cal 307 and 
AIR 1952 Raj 151 and A I R 1953 Punj 239 and A I R 
1954 Mail 549. Rel. on. On the basis of the facts in 
this case it was not open to the respondent to say 
that if a writ could not be granted a direction or 
order should be made. It was not possible for the 
High Court in summary proceedings under Art. 226 
to grant any order or dirocth n such as was sought 
b v the respondent. TLR (1938) 1 All 549 r (1959) 28 
Com Gas 587 : A I R 1958 All 447 (453. 454, 455, 
450) (Pis 15, 10, IS, 19, 20, 22, 23, 25, 29) (DR). 

Jjrt. 226 — Grounds for issue of writ — Facts in 

controversy — Petitioners are not entitled to any relief 
under Art. 220. AIR 1958 All 141 (147) (Pt B) 
(Pr 21). 


Art. 220 — Question of fact— Disputed facts— No 

interference. 

In writ proceedings the High Courts usually do 
not go into questions of disputed facts but accept the 
findings reached on thpm bv the Courts concerned 
1958 All L J 491 : 1958 All W R (IIC) 043. 

Art. 226— Scope of inquiry — Controversial ques- 
tions of fact raised - High Court will not gy into. 
A 1 R 1957 All 375 (376, 377) (Pt A) (Pr 8). 

Art. 226— Power of High Court — Controversial 

quest or s of fact. 

Where th?Te is a controversy between the parties 
on the question as regards the nature of the road and 
the right of the public, the High Court in writ peti- 
tions will not enter into these controversial questions 
of fact dependent on evidence. The petitioner, if he 
has any right which has been infringed by the Can- 
t >nment Foard, has his remedy bv means of a regular 
suit. 1957 All L J 2 zS : 1956 All W R (HC) 771. 

Art. 226 — Petition under— Contention requiring 

consideration of facts — Maintainability. See Civil P. C. 
(190S), O. 27, R. 1. AIR 1955 N U C (All) 3595. 


Art. 226— Petition under— Disputed question of 

fact involved — Other appropriate remedy open — 
Maintainability. 

Where the petitioners for writ, who are tenants of 
certain land claim a right to cultivate that land they 
would have a right under the general law to go to 
the appropriate Court for relief which would be in a 
better position to decide the question of fact in dis- 
pute as to whether the land wis brought under culti- 
vation before a particular date or afterwards. 1954 
All W R (HC) 540 : A I R 1954 All 753 (754) (Pt A) 
(Pr 4) (DB). 

Art. 226 —Mandamus— Computation of compen- 
sation under Madras Estates (Abolition and Conver- 
sion into Ryotwari) Act — Extent of land in dispute— 
Court will not decide the controversy in writ pro- 
ceedir gs— Tenancy laws— (Madras Estates (Abolition 
and Conversion into Rvotwari Act (20 of 194S)). 
(1965) 2 Andh L T 290 (DB). 

Art. 226 - Disputed question of fact — Hyderabad 

Opium and Intoxicating Drugs Act (IV of 1333 Fl» 
S. 2 (iv) — Chloral Hydrate — Whether narcotic sub- 
stance— Notification declaring it as intoxicating 5u k' 
stance- Cannot be challenged. 

The contention that ‘Chloral Hydrate’ is^ not a 
narcotic* substance within the meaning of S 2 (iv) oi 
the Act and as such the State Governmerit had no 
power to declare it as such by the impugned Notifica- 
tion cannot be entertained in writ proceedings. 1 
reasons are: firstly, that controversial questions o 
fact are not wit hin the purview of these proceeding 
and secondly, that the Intoxicating Drugs Act con- 
templates a subjective satisfaction on the part ot t 
Government to notify a substance having regard to i - 
effects on the human body. ILR (1964) Andh I 
1092: (1964) 1 Andh L T 285 t A I R 19G4 Andh Pra 
430 (432, 433) (Pt B) (Pr 10) (DB). 


-Art. 226— Question of fact. 

n a writ petition the High Court cannot eclju *p^ e 
>n the truth or otherwise of the relative asser^ - 
it is not within the province of the High Cou 
into the question of fact. Mad L J i [ ) 

>59) 2 Andh W R 426 : IL3 (!9o9) Andh Pra 0- 

-Art. 226 — Decision of question of fact. 

n an application under Art. 220, it L no*. n ?,^tion 
* High Court to come to any finding on a qa 

fact. 1955 Andh W R 909. 
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“"Art 226 — Disputed question of fact— Power of 
filCh Court to remit issue. 


Art. 226— Disputed question of law and fact- 

issue of writ. 


The High Court under Art. 226 is empowered to 
femit an issue on a disputed question of fact and get 
a decision by a competent Court after giving oppor- 
tunity to the parties to adduce evidence and dispose 
of the petition on the findings given bv such Court. 
1602 Mad L J (Cr) 84 : AIR 1961 S C 1520, Dist. TLR 
(1962) 14 Assam 313 : A I R 1962 Assam 103 (104 
(Pt A) (Pr 6) (DB). 

Art. 226 - Civil P. C. (1908), S. 115 - Exercise 

•of jurisdiction — Disputed questions of fact — Ques- 
Uon as to interpretation of notification— No interfe- 
rence m absence of patent mistake of law or error 
of Jurisdiction. 

The Government of Assam in exercise of powers 
under S. 3 sub-s. (1), sub-cl. (b) of the Minimum 
Wages Act (11 of 1948), issued two notifications pre- 
aoriDing the minimum wages. The Authority under 
the Act having held that the latter notification was 
In supersession of the first notification the decision 
was challenged in a petition under Art. 226 of the 
Constitution and under S. 115 of Civil P. C. 

Held, that in an application under Art. 220 of the 
Constitution of India or even under S. 115 of the 
Civil P. C., it is not obligatory on the High Court to 
find out the correct interpretation of the notification 
after examining the surrounding circumstances in 
which the impugned notification was issued, unless 
the error is patent and one of jurisdiction. (1962)2 
Lab L J 211 : (1962.63) 23 F J R 248 i A I R 1961 
Aisam 154 (156) (Pt A) (Pr 9) (DB). 

9 Art. 226— Question of fact — High Court wall 

not go into any controversial Questions of fact. Par- 
bananda Das v. Executive Engineer, Assam, I L R 
(I960) 12 Assam .356 j (1900) 1 Assam L R 150 : AIR 
l9«l Assam 101 (111) (Pt D) (Pr 30) (FB). 

H Art. 220— Disputed question of fact. 


An order for refund of moneys paid pursuant to a 
voluntary settlement under S. 8- A of the Taxation on 
Income (Investigation Commission) Act. 1947, which 
has been declared to be ultra vires the Union Parlia- 
ment, cannot be claimed in a petition' under Art. 220. 

Against the claim made by the petitioner for refund 
ot the amount if the Certral Government is entitled 
to set up agreement evidently disputed questions 
of law ard fact will fall to be determined; and 
normally a petition under Art. 2:0 of the Constitution 
is rot an appropriate proceeding for adjudicating 
upon disputed questions of fact. AIR 1959 S C 149, 
Expl. and Distinguished; AIR 1955 SCI and AIR 1955 
SC 257, Relied on. (1960) 40 I T R 624, 62 Bom L R 
111 AIR 1960 Bom 353 (360, 361) (Pt A) (Pr 22) (DB). 


Art 226 — Finding of fact — Art. 220 cannot be 
resorted to, to decide disputed questions of fact 01 
Bom L R 764 : ILR (1959) Bom 1175 i (1959) 2 ’Lab 
L)J^578 ; AIR 1960 Bom 299 (308) (Pt Fj(Pr 27) 


* ■ ■ v • mm w 


- — t'- uues- 

tion ot tact caonoi begoue into. 60 Bom L R 624 t 

(1958) 2 Lah L J 692 : A I R 1950 Bom 9 (10, 11 ~12) 
(Pt C) (Pr 5) (DB). ’ ’ 1 


—Art. 220- Disputed questions of fact— Court will 
refuse to determine question upon a writ. C 55 ) 57 
Bom LR 938. 

7 — Art. 226- Disputed questions of fact— Cannot be 
decided in writ jurisdiction. AIR 1965 Cal 350 (360) 
(Pt D) (Pr 10). V ' 

7 Art- 226 — Person whether foreigner or Indian 
citizen is disputed question of fact -Such question 
cannot be cecided in Writ Jurisdiction. AIR 1901 

S C 1520, Foil. AIR 1965 Cal 160 (102) (Pt B) (Pr 3) 
(DB). 


Id an application under Art. 226 of the Constitu- 
tion , the High Court should not go into disputed tacts 
•to ascertain which version is correct. Hiranmoy v. 
State of Assam, A ( R 1954 Assam 224 (253, 254) 
(Pt O) (Pr 64) (FB). 

- — Art. 226 — Question requiring further investiga- 
tion of facts— Question will not be decided. AIR 
1963 Assam 137 (141) (Pt D) (Pr 19) (DB). 

—•Art. 226 (1)— Facts stated by petitioner disputed 
by opposite party— High Court will decline to issue 
writ under Art. 220. AIR 1953 Assam 12 (13) (Pt A) 
i Pi S) (DB). 

Art. 226— Question of fact— Dispute relating to 

existence of custom — Held, dispute involved, detailed 
'nvestigation of facts which could not be done in pro- 
ceedings under Art. 220. 67 Bom L R 234 : AIR 190G 
Bom 70 (91. 92) (Pt C) (Pr 38) (DB). 

-Art. 226 — Applicability— Petition under— Certain 

statement annexed to petition — Accuracy of the state- 
ment not accepted by other side — It would net be 
possible for the High Court to consider such a state- 
ment in petition under Art. 220. 63 Bom L R 323 ; 
11961) 1 Lab L J 702 : (1961) 3 Fac L R 122 : 1961 
Nag L J 384 : ILR (1901) Horn 491 i A I R 1962 Bom 
37 (101) (Pt C) (Pr b) (DB). 

—Art. 226 — Powers of High Court — Finding of 
Jaot— Court not entitled to determine complicated 
laots in petition under Art. 220. See Income-Tax Act 
(1922), S. 34. AIB 1901 Bom 5. 

[Vol. 4.] Fn.D. 00. 


7 Art. 226— Order illegal on merits and on proce- 
dure adopted by Registrar High Court will not 

go into disputed questions of fact 

Where the order passed by a High Court Judge 
under Art. 220 is illegal both on merits as well as on 
the procedure adopted by Registrar of firms, it is not 
necessary for the High Court in appeal to go into the 
disputed questions ot fact on which the fudge dis- 
missed the petition under Art. 220. (’65) 69 Cal W N 
929i 

—-Art. 226— No dispute as to factual state of affairs 
—Can be resolved in writ petition. (’65; 69 Cal \V N 

203. 

7 — Art. 226— Proceedings under — Disputed ques- 
tions of fact — Question whether conditions in R. 9 
Citizenship Rules have been satisfied — Cannot be 
enquired into in writ proceedings— Citizenship A ot 
1955, S. 18— Citizenship Rules, R. 9. ' 

A disputed question whether a person is a foreigner 
is a question ot fact requiring a detailed examination 
of evidence and a proceeding under Art. 220 of the 

a PP r0 P r >ate for its decision : AIR 
19ol 5 C lo2o, Bel. on. 

Question whether a person has satisfied all the con- 
ditions under Rule 9 of the Citizenship Rules is a 
question ot fact and cannot be enquired into in oro- 

ceedings under Art. 220 of theConstitution. AIR iqiu 

Cal 324 (326) (Pt C) (Pr 10). * 

-Art. 226 — Disputed questions of fact in petition 
under Art. 220-Cannot be resolved on affidavits only. 
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(1962) 2 Lab L I 541 : (1962) 5 Fac L R 147 : AIR 
1963 Cal 359 (363) (Pt C) (Pr 18). 

• Art. 226— Question of fact— Whether petitioner 

is Indian national car not be decided in writ petition 
—Foreigners Act (1946), S. 8— C. P. Code (1908), 
S. 9. 

If a case raised disputed questions of fact as to 
whether or not a person is an Indian national a deci- 
sion of that question cannot properly be rendered in 
a writ application. The matter ought to be decided 
by a suit. AIR 1981 S C 1520, Bel. on. 

Where there is a dispute as to the fact of a person 
being a foreigner or an Indian national, the jurisdic- 
tion of the Courts is not ou* ted. The Courts have 
authority to decide the dispute. It is only in a given, 
set of circumstances that that jurisdiction has been 
taken away as has been pointed out clearly by the 
Supreme Court in AIR 1901 S C 1407. (1963) 2Cri L J 
210 (Cal). 

Art. 226— Application by person ordered to leave 

India under S. 3 (2) : Foreigners’ Act Question arising 
for decision whether petilioner had migrated to Pakis- 
tan in 1949 and hid never become a citizen of India 
under theConstitution— Barof S. 9 (2l Citizenship Act 
does not apply and hence Court of la w and not the 
Central Government has to decide question— But writ 
application is not maintainable where all facts in case 
are disputed. AIR 1901 S C 1520, Bel. on ; AIR 1901 
S C 1407 : AIR 1902 S C 70 and AIR 1961 S C 1522, 
Distinguished— Foreigners Act (1940), S. 3 (2k Citizen- 
ship Act (1955), S. 9 (2). (’62) 66 Cal W N 108, 

Art. 226 — Question of fact — Existence of 

alternative remedy — Effect. 

In a petition under Art. 220, the High Court will 
not go into questions, which aie primarily questions ot 
fact, when there is a clear alternative remedy avail- 
able, in which evidence can be taken and a complete 
adjudication can be made of the points advanced. 
(’61) 05 Cal VV N 908. 


not proper matters for enquiry by the Courts under 
Art. 220. 62 Cal W N 259 : ILR (1959) 1 Cal 28 - 
AIR 1958 Cal 131 (134) (Pt A) (Pr 14) (DB). 

Art. 226— Complicated questions of fact. 

A proceeding under Art. 226 is entirely unsuitable 
for determination of the title of a party, .specially 
when it depends on disputed questions of fact. The 
Court cannot take evidence or resolve the disputed 
questions of fact in this jurisdiction. 02 Cal W N 49i 
AIR 1958 Cal 114 (115, 117) (Pt A) (Prs 6, 11). 

Art 226— Powers of High Court. 

Held, that the High Court could not decide on 
affidavits whether there actually occurred any paren- 
tal favouritism or not which depended on contro- 
versial facts stated in the affidavits. 61 Cal W N 414 s 
AIR 1957 Cal 656 (657) (Pt A) (Pr 4). 

Art. 226— Complicated questions of fact. 

Held, that the question whether the petitioner was 
functioning as the Headmistress or as the Assistant 
Headmistress of the School and whether she was 
entitled to pay on the scale claimed by her and as to 
what amount was actually due to her if at all. and 
whether the appeal of the petitioner against the deci- 
sion of the Managing Committee was competent or 
not were disputed questions of fart which could Dot 
be gone into in oroceedings under Art. 226 of Ihe 
Constitution. 61 Cal WN 110: AIR 1957 Col 18Z 
(184) (Pt A) (Pr 7). 

-Art. 226 -Scoje— Controversial question requbv 

ing expei t evidence. 

Where a controversial question cannot be decided 
in the absence of expert evidence, adjudication on 
that point becomes impossible in an application urder 
Art. 226 and for such an adjudication the petitioner 
will have to institute proceedings where evidence can 
be taken. ILR (1957) 3 Ca) 187 : (1956) 7 S T C 527i 
AIR 1950 Cal 299 (302, 303) (Pt D) (Pr 13). 


Art. 226— Disputed questions of fact— If can 

be gone into — (Industrial Disputes Act (1947), 
S. 10 (1) ). 

Where the validity of a rcferer.ee under S. 10, 
Industrial Disputes Act, 1947 was called in question 
by a writ petition which raised issues involving 
disputed questions of fact which could not be satis- 
factory decided without taking evidence. 

Held , that the application was premature and should 
be dismissed. 64 Cal W N 191 : (i960) 1 Lab L J 
472. 

Art. 226— Scope of inquiry— Question of dis- 
puted facts. 

The facts being disputed, it is nat possible 'for the 
High Court under Art 220 to decidethe point finally. 
63 Cal W N 101 * AIR 1959 Cel 402 (406) (Pt D) 
(Pr 18). 

Art. 226— Question of fact.: 

Question* of highly disputed facts that whether 
certain dekhilas (rent receipts) create a title cannot be 
entertained by the High Court in writ jurisdiction. 
(’59) 63 Cal W N 933. 

Art. 226— Facts disputed— Refusal to issue writ. 

That it was impossible to decide the question with- 
out determination of facts which were disputed is a 
good ground far refusir g to issue a writ. ( 1959) 10 
S T C 68 (Cal). 

• Art. 226— Matters of the internal administration 

of a College involving disputed questions of fact are 


Art. 226 -Controversial questions. 

When the subject-matter of the contest is not any 
question of principle, but a question of the merits of 
the division actually made of a Union into wards 
under ihe powers vested by the Bengal Village Self- 
Government Act, it is a matter hardly to be agitated 
on an app’ication under Art. 220 of the Constitution. 
1963 Cal L J 214 : 59 Cal W N 1031 i AIR 1955 Cal 
529 (532) (Pt D)(Pr 12) (DB). 


Art. 226 — Disputed questions of fact. 

In an application under Art. 226, the Court does 
not (except in exceptional circumstances) go into dis- 
puted questions of fact. Where the matter involves 
disputed questions of fac: a suit would be the proper 
remedy. ILR (1956) 1 Cal 247 i 58 Cal W N 4o7: 
AIR 1955 Cal 189 (191, 192) (Pt A) (Prs 10, 18). 


Art. 226— Disputed questions of fact. 

In an aoplication under Art. 220, the High Court 
cannot go into the disputed questions of fact. 58 
XV N 617 : AIR 1955 Cal 72 (74) (Pt A) (Pr 7). 

Art. 220 -Mandamus- Complicated or extended 

questions of fact such as mala fides, service ot n0 1 ‘ 
knowledge of facts and questions of title, j? 

on futher evidence, cannot be entered into. AIK 

N U C (Cal) 1789. 


— Art. 226— Disputed question of fact. 

It is not right that the High Court should deal 
nth a disputed question of fact inanappjicatio^ 
nder Art. 220 and the petitioner °“fi ht by 

jrred an appeal before the Tribunal pr 
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the West Bengal Food Grains (Inlensive Procurement 
Order (1952). AIR 1953 Cal 756 (757, 758) (Pt E) 

Art. 226 ■ Determination involving complicated 
questions of fact cannot ba undertaken in proceedings 
on Habeas Corpus petition. See Ibid, Art. 7. 1964 (2) 
Cn L J 24 i AIR 1964 Guj 12S (DB). 

7 Art. 226 —Petitioner's right to possession of land 
in substantial dispute — Determination of disputed 
questions of fact depending on taking of evidence — 
Petitioner should seek his remedy under ordinary 
law High Ciurt will not interfere in writ proceed- 
ings. AIR 1904 SC 1419 and AIR 1958 Madh Pra 115, 

Ref. on AIR 1965 Him Pra 53 (54, 55) (Pt A) (Prs 7, 

Av/ • 

——Art. 226 — Serious dispute on question of title 

which cannot be dec.ded without taking evidence— 
Question will not be decided in writ petition. AIR 
195) S C 882 and AIR 1960 All 551, Relied on. AIR 
1964 Him Pra 19 (22) (Pt B) (Pr 9). 

Art. 226 — Question of fact. 

A Court exercising jurisdiction under Art. 220 does 
not ordinarily allow evidence to he led before it ou 
disputed questions of fact: AIR 1900 Raj 80, Foil. 
AIR 1930 Him Pra 30 (31) (Ft A) (Pr 5). 

Art. 226 -Scope of inquiry -Disputed questions 

of tact. 

The question as to whether the petitioner was 
guilty ot an attempt to cheat at the examination or 
not is, obviously, one which cannot bo gone into in 
summary proceedings like writ proceedings. AIR 
1953 Him Pra 33 and AIR 1952 Cal 757, Rel. on. AIR 
1958 Him Pra 8 (9) (Pt A) (Pr 5). 

Art 226— Scope of inquiry —Complicated ques- 
tions of fact. 

The High Court cannot deal with disputed ques- 
tions of fact in an application under Art. 220. AIR 
1953 Cal 750, Rel. on. AIR 1957 Him Pra 31 (32) 
(Pt B) (Pr 7). 

Art. 226 — Nature and scope of High Court’s 


power under — Order suspending Sroa’I Towns Cora, 
mittee without giving opportunity to show cause — 
Validity — (Municipalities— Punjab Small Towns Act 
1921 (II of 1922). S. 49)— (Municipalities — Punjab 
Municipal Act (III of 1913), S. 16). 

The judicial Commissioner’s Court of Himachal 
Pradesh can issue a writ under Art. 220 for the en- 
forcement o* any of the rights conferred by Part III 
of the Constitution or for any other purpose. Part 3 
deals with Fundamental Rights. \{ the petitioner is 
unable to show which particular Fundament d Right 
has been infringe!, the expression, ‘for any other 
purpose’, m iy cover a case, but then a particular case 
may not be disposed of in a summary proceeding as 
in a writ petition. 

An order was passed by the Lioutenant-Governor, 
Himachal Pradesn, purporting to he under 8. 49, 
Punjab Small Towns Act. as applied to Himachal 
Pradesh, suspending the Small Town Committee of 
Bilaspur on the ground that it had persistently made 
default in the performance of its duties and abused 
its powers. The members applied under Art. 220 on 
the ground that they were not given an opportULity 
of showing cause against the suspension order. 

Held, that S. 49, Punjab Small Towns Act. does 
not say that before a Committee is suspended, an en- 
quiry should be held and an opportunity be given to 
the Committee to clear its position. 

(ii) The case could not be disposed of in a summary 
proceeding under Art. 220 because although the 
order did not indicate which particular duty was 


neglected by the Committee or which power was 
abused by it, that fact alone was not sufficient to 
invalidate the order. The real dispute between the 
pirties was whether the Committee was or was not 
guilty of the sins of commission or omission, attri- 
buted t ) it. This eould be decided only after record- 
ing eviden ;e of the parties and, obviou >ly . that could 
be done only in a regular suit. AIR 1952 Punj 176; 
AIR 1954 Madh B 161; AIR 1952 All 753 (FB), Dist- 
ing. AIR 1955 Him Pra 11 (12) (Prs 5. 7). 


Art. 226— Scope of. 


Proceedings under Art. -'20 being of a summary 
nature, no writ will issue where the right to it 
depends on proof of complicated questions of fact 
which are not capable of establishment in such pro- 
ceedings. But where the disputed questions of fact 
are easily provable, as for example, by the filing of 
originals or certified copies of incontrovertible docu- 
ments, relief will not be disallowed in such proceed- 
ings on the mere ground of the facts stated bv the 
petitioner being dispute! by the opposite party. AIR 
1953 Assam 12; AIR 1953 Cal 172, Ref. AIR 1953 
Him Pra 95 (100) (Pt F) (Pr 20;. 


— Art. 226 — Nature of jurisdicton of 
Court. 


the High 


\\ bile exercising its writ jurisdiction the Hi-h 
Court does not constitute itself a Court of facts and 
ordinarily it is only where facts are admitted or clear 
ou affidavits and the only question to be decided is 
one ot law that the High Court condescends to take 
up matters for disposal under Art. 226 of the Consti- 
tution assuming of course that the other essentials 
necessary for the passing of an appropriate writ are 

present. This is because if the suitor can get an 
equally adequate and speedy remedy by recourse to 
the norm il process of law where both parties can 

produce their evidence and complicated questions of 

tact can be more satisfactorily gone into, it would be 
unfair ana risky to determine the dispute in a sum- 
mary manner by permitting resort to the extraordi 
nary jurisdiction of the High Court Where parties 
art ; in di.oute on several questions of fact and in 
order to get at the truch it is necevary that each of 
them should bo given ample opportunity of examin- 
ing Rs wdnesses and canvassing its respective asser- 
ti )n , they should he left to the ordinary remedy for 
resolving the differences between them since a Court 
of facts would be in a better position to judge between 
the two conflicting versions. Judicial investigation 
shou d on principle not be allowed to be sacrificed 
lor the convenience of the petitioners. “ 

5m™b II m ‘, 9 (DD" yd 350 1 AI " l95 ‘ 

EHec^of erCDCe ~ Ccmp,icated question of fact _! 

U Vh 4fl e h Q ° rde , r ” SOl ‘ ght IO be f ! U3shed under 

by construing, comparing, contrasting and 
accepting one version against the other in two docu- 
ments, lt ,s not at all a fit case in which the extra* 

SC m n SdlCt r T ,uld be seised. AIR 
Ub() 8 C 137. Rel on Furthermore, where the con 

tract is rather complicated and raises many legj 

issues, and where contradictory statemects of f rl 

are made, deciding of such cases is clearly beyond the* 

scope of writ petition. 1964 Kash L J 306 • UR t Qr~ 

J & K 39 (42) (Pt B) (Pr 19) (DB) ’ AIR 1 6c> 

— \rt. 226 - Disputed question of fact - High 
Court, when will enquire into. g 

The Court is not powerless ta emharl- 

quiry mto the disputed questions of fact where * 1 sucli 
an enquiry can be made and resolved on the bisis of 

documents and affidavits filed in the Court. More 
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particularly when an infringement of a fundamental 
right is involved in a case, the Court should normally 
resolve the disputed question of fact unless the dis- 
puted question is very complicated. A I R 1939 S C 
725, Pel. on. AIR 1962 J 6c K 4S (58) (Pt Cl (Pr 1.9). 

Art. 226 — Disputed questions of fact cannot bo 

gone into in writ oroceeling. Se6 Constitution of 
Jammu and Kashmir, S. 103. AIR 1959 j & K 136 
(DB). 

Art. 220— Belief against proceedings under Em- 
ployees’ Provident Funds Act. 1952 - Question 
whether management empl ys 20 or more persons — 
Finding recorded by authority functioning under 
statute, without collecting materials — Court not 
justit led in adjudicating upon question. 

Where a writ petition is filed by the management of 
certain factories challenging the proceedings taken by 
the Regional Provident Fund Commissioner under 
the Employees’ Provident Funds Act, 1952, by way 
of demanding contributions, and the question arises 
whether, in the cases under consideration, it could 
be held that the management employs 20 or more 
persons, so as lo attract the applicability of the Act, 
if both the parties, namely, the management and the 
auth nities concerned, are in * position to place before 
the High Court agreed facts from which the question 
of the nature of the relationship between the manage* 
ment and the workers, as a point of law, can he 
decided by the High Cou-t, it may be that the High 
Court can embark upon that enquiry. Or if an autho- 
rity competent under the statute to adjudicate upon 
facts, has investigated the facts and recorded findings 
one way or the other, on the basis of findings so 
recorded, the High Court may proceed to adjudicate 
upon the legal relationship that exists between the 
parties concerned. 

Where neither of the circumstances indicated above 
is present, the High Crurt is not justified in going 
into the question and adjudicate one way or the other 
regarding the existence or non-existence of a relation- 
ship of employer and employee. Where materials 
have been collected and a finding has been recorder 
by an authority functioning undei the .‘tatute, it will 
then be open to a Court to consider whether the essen- 
tial conditions tor the application of the statute exist 
in a given case or not. 

The mere registration of a factory under the Facto- 
ries Act and the further circumstance that the factory 
is h wing a muster roll and the workers working in 
the factory ate by themselves not enough to prove a 
relationship of employee and employer. 1963 Ker L J 
885 : (1964) 1 Lab L J 528 : I L R (1903) i Ker 261 : 
A ' R 1363 Ker 219 (235, 236) (Pt 13) (Prs 132, 135, 
139). 

Art. 226 — Question of fact — Proceedings under 

Art. 226 are particularly inept to investigate compli- 
cated questions of fact - Petition challenging land 
acquisition proceedings on allegations showing mala 
fide object of Government — Allegations denied or 
challenged by Government — Allegations cinnot be 
inquired into in writ proceedings. (I960) 2 Ker L R 
547 : I960 Ker L T 630 i 1960 Ker L J 1185 : AIR 
1960 Ker 355 (355) (Pt A) (Pr 1) (DB). 

Art. 226— Finding of fact — Disputed questions 

of fact. 

Whether the per.' on who conducted the auction had 
the right to confirm the sale and wbethtr he, as a 
matter of fact, did so, are disputed questions of fact 
which it is impossible to resolve in proceedings on a 
petition. The person aggrieved has to seek remedies 
in ordinary suit. 1957 Ker L T 1000. 

Ait 226— Income-tax Act, S. 34— Question whe- 
ther all material was or was not disclosed by peti- 
tioner is one of fact— Facts disputed — Writ will not 


issue Orders by Taxing authorities — No interference 
in writ proceedings ordinarily — Remedy by wav of 

appeal should be pursued. (1902) 44 I T R 720 Foil. 
1964 MPLJ (Notes) 178. 


Art. 226 Disputed questions of facts could not 

nc investigated for relief in writ proceedings — 
Administrative orders are outside the purview of 
correction by writ of certiorari. 

Held on facts, that it was obvious that there were 
disputed questions of facts which coul 1 not be inves- 
tigated or made the foundation for relief in the writ 
proceedings. A I R 1957 S C 882, Rel. on. The orders 
challenged were adrr iaistrative orders which were 
outside the purview of correction by certiorari. The 
petitioner’s case was grounded on facts which were 
seriously disputed, iu a situation in which the peti- 
tioner has another alternative and efficacious remedy 
g* a suit. In such a case, as laid down in A I R 1957 
S C 8S2, it would be a sound exercise of discretion to 
decline to interfere. 19G4 MPLJ (Notes) 121. 

Art. 226— Question of fact. 

The purpose of directions, orders or writs under 
Art. 220 ot the Constitution is to enforce a right 
which had already been established and is not to esta- 
blish a legal right. That being so, the right sought to 
oe enforced under Art. 220 must be clear and undis- 
putable. If the right which is intended to be enforced 
is in substantial dispute or is one which admits of 
reasonable doubt or controversy and depends on facts 
which are disputed and which have to be established, 
then it would not be proper for the High Court to 
enter into an investigation of facts which have to be 
established before any writ, direction or order can be 
issued under Art. 220 In case in which facts have to 
be established, it would be proper for the H-gh Court 
to refer th- applicant to a suit. AIR 1958 M P 115 and 
A I R 1957 S C 52S, Ref.. 1961 M PC 360 i 1901 
Jab L J 437 i 1961 M P L J 50S : I L R (1959) Madh 
Pra 873. 


Art. 226 — Discretion of High Court — Other 

remedy open — Disputed questions of fact — High 
Court cot bound to exercise powers under Art- 226 
simply because violation of fundamental right is 
alleged — Distinction between Art. 32 and *rt. 226* 

The High Court unlike the Supreme Court under 
Art. 32 ot the Constitution, is not bound to exercisa 
its discretionary powers under Art. 220 when there is 
an equal ly efficacious remedy by way of a Civil suit* 
Article 32 is placed in Part HI dealing with funda- 
mental rights and, therefore, it can be plausibly con- 
tended that aD approach to the Supreme Court in the 
event of a denial of the right conferred by this Part 
is itself a fundamental right. But such a contention 
caDnot be made in regard to the High Court’s power 
under Art. 220. Where ffiere is controversy in regard 
to facts, and where at least some of the rights con- 
cerned are contractual, a civil suit is more appro- 
priate than an application under Art. 220. 1961 M 
L J 138 i 1900 M P C 570 i I960 lab L J 1028 i AIK 
1900 Madh Pra 2S2 (285) (Pt A) (Pr 10). 

Art. 226- Question of fact— Disputed question of 

fact — Cannot be gone into in a writ petition. 

M PC 22: 19^0 Jab L) 158: 1959 M PL J 7/1. 
AIR 1959 Madh Pra 377 (379) (Pt A) (Pr 16). 


Art. 226-Scope of inquiry — Investigation lut# 

jted facts. . .. 

ie object of Art. 226 of the Constitution ^ t he 

rcement of fundamental rights an , '/bat 
not the establishment of a legal right l*at 
; so, the right to be enforced mu t be cl ^ ^ 
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enforced is in substantial dispute or is one which 
admits of reasonable doubt or controversy and de- 
pends on facts which are disputed and which have 
to be established, then it would be proper for the 
High Court to refer the applicant to a suit. AIR 1957 
S C 529, Rel. on. 

The above rule cannot however apply where the 
doubt or dispute is as to the constiuction of a docu- 
ment or a judicial order or as to the elfect and mean- 
ing of a record. When the right sought to be enforced 
is clear and undisputable and is a fundamental right, 
the petitioner cannot be directed to avail himself of 
the remedy of a suit. AIR 1954 S C 4(<3 : 1964 S C J 
445 : (1954) 1 Mad L J 690 & A I R 1957 Madh Pra 
30 J. Rel. on. ILR (1957) Madh Pra G58 : 1957 M P C 
725 : 1957 Jab L J 1088 : aIR 1958 Madh Pra 115 
(122) (Pt A) (Pr 10) (DB). 

Art. 226— Remedy under— If could be invoked 

to decide controversial questions <»t fact - Madras 
Village Panchayats Act (35 of 1958), Ss, 27 and 28 
— Disqualification of men, hers — Matter in contro- 
versy— If could be raised iu a writ proceeding chal- 
lenging the vaiidity of l no-confid race motion 
passed ai' a meeting. 

The Madras Village Panchayats Act provides for a 
machinery to decide questions relating to disqualifica- 
tion of members of a pauehay.it. \\ here a controversy 
is raised relating to a matter ot this character such 
controversial facts should b. decided only hy the 
machinery provided undr i the Act J he jurisdiction 
of the High Court under Art. 226 of the Constitution 
cannot be invoked lo investigate into disputed ques- 
tions of fact and give relief on that basis. 

Where a ‘no-confidence’ motion has been passed 
by a Pauchayat agiinst its President, it is not open to 
the aggrieved President to challenge the validity of 
the resolution iu proceedings under Art. 226 of the 
Constitution on the giouud that the members of the 
Panchayat who voted for (he resolution were dis- 
qualified, especially when the controversy was raised 
at the meeting and it was found against. 78 Mad L W 
196 : (1965) 2 M L J 375 « AIR 1965 Mad 431 (432) 
(Pr 3) (OB). 

t 

Art. 226 — Disputed questions of fact — Discre- 
tion. 

As regards the disputed question of facts it is a 
matter of discre'ion with the High Court to consider 
or not It is a matier of convenience and not of juris- 
diction. AIR 1965 Manipur 39 (42) (Pt C) (Pr 23). 

Art. 226 — Nature and scope of lligh Court’s 

power — Disputed questions of fact. 

Proceedings under Art. 228 are of a summary nature 
where issues are dreided on affidavits, and are not 
appropriate for deciding disputed questions of fact 
or of title, and therefore in such cases, other remedies 
that may be open must be sought. AIR 1953 All 477 ; 
AIR 1958 Cal 257, Re), on. AIR 1957 Manipur 4 (7) 
(Pt B) (Pr 13). 

Art. 226 -Power of High Court— Disputed ques- 
tions of fact. 

Where the disputed questions of fact are easily pro. 
vable, as lor example bv the filing of originals or 
certified copies ot incontrovertible documents, relief 
will not be disallowed in proceeding under Art. 228 
on the mere ground of farts stated by the petitioner 
being disputed by the opposite party. AIR i953 Him 
Pra 95, Foil. AIR 1956 Manipur 4 ( 6 , 7) (Pt B) (pr 8 ). 

Art. 226 — Disputed question of fact — Question 

cannot be raised for first tine id writ proceedings. 
ILR (1965) Cut 653 : (1965) 2 IT I 820 i AIR 1966 
Orissa 124 (129) (Pt JB) (Pt 16) (DB). 


Art. 226— Investigation of disputed facts in writ 

proceedings — Petitioners challenging election and 
alleging that provisions of Orissa Municipal Act and 
Rules as to preparation and publication of electoral 
roll were contravened — Facts controveited in affi- 
davits filed by opposite paities— Held, the application 
was liable to be dismissed. AIR 1959 S C 942, Foil. 
ILR (1965) Cut 765. 

Art. 226— Disputed questions of fact. 

In a writ application the High Court cannot enter 
into disputed questions of fact, such as of relative 
merits of the candi ates who were c eekicg admissions 
to a Medical College. I L h (1963) Cut 281 s (1963) 
5 Orissa ) D 203 » AIR 1963 Orissa 173 (174) (Pt A) 
(Pr 4) (DB). 

Art. 226 — Election — Validity of election challen- 
ged on the ground of serious irregularities committed 
bv the Election Officer - Petitioner alleging that voters 
whose names were on the eleclion roll, were prevent- 
ed from voting — Question involves facts and cannot 
be decided by the High Court in exercise of its juris- 
diction under Art. 226— Proper remedy of petitioner 
i c to claim relief from the Su >-divisioi al officer under 
I . 24 of Gram Pauchayat Rules. See Parchayats — 
OiFsa Gra.n Panchayat Rules (1949). R. 24. I L R 
(1963) Cut 499. 


\rt. 226 — Disputed question of fact — Petitioner 

nuking certain statement in his affidavit— A vague 
reply m counter-affidavit to the effect that there is 
nothing on record to show that the statement of the 
petitioner is correct will not amount to a denial of 
the facts alleged in that statement— Hence there is 
really no disputed question of fac f in such a case. 

AIR 1931 All 423 and AIR 1956 Nag 27, Rel. on. 
27 Cut L T 266 : I L R (1961) Cut 373 : (1961) 3 
Orissa J. I) 174 i AIR 1902 Orissa 78 (82) (Pt E) 
(Pr 7). 

Arts. 226, 227— Finding of fact — Election tribu- 
nal— No error apparent on the face of record — 
k inding will not be disturbed. Panchayats — Orissa 
Grama Panchayats Act (15 of 1948), S. 10 (9) (c). 

(1962) 4 Oris, a J D 148 i I L R (1962) Cut 217 i 23 
Cut L J 446. 

Art. 226 — Finding of lower Appellate Court 
based on evidence — Cannot be interfered with in 
exercise of writ jurisdiction. ILR (1962) Cut 195. 

Arts. 226. 227— Certiorari, writ of — Disputed 
questions ot fact — Writ proceedings to quash certifi- 
cate proceedings to recover arrears of sales tax— Dis. 
pute as to facts for deciding whether sales, tax was 
payable — Interference by High Court. 

The powers of the High Court under A its. 226 and 
22/ of the Constitution are very limited. It cannot 
enter into disputed questions of fact and come to an 
independent finding of its own. Where (he necessary 
facts for deciding whether sales. tax is payable or not 
were not admitted and the petitioner, bv his own 
negligence, refused to lead any evidence regarding 
these facts, it will not be proper (or the High Court, 
at a belated stage to examine this disputed question 
and came to a finding of its own as against the finding 
of the Sales Tax Olficer. AIR 1956 S C 137 and 

AIR 1937 Orissa 240, Rel. on. (1961) 12 S T C 649 
(Orissa). 


- *rl. 226— Application under -Disputed q jestions 

ot fact cannot b^ decided. ILR (1939) Cut 65 . 


fact 


Art. 226 — Nature of jurisdiction— Question of 


Where an elaborate investigation o n facts will have 

to be ma le with a view to adjudicate on the rights 
of the parties the High Court in exercise of its juris- 
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diction under Art. 220 cannot obviously adjudicate 
the question. The approDriate forum in that case is 

(P 9)(DB) ° Urt AIR 1957 0rissa 219 (221) B ) 

. . A*t» 226 —High Court, if will decide questions 
of fact. 

It is not the function of the High Court in an appli- 
cation under Ait. 226 to decide questions of fact and 
to determine the liability of of a dealer for assessment 
on that basis. All that it can do is to determine 
whe her, on the facts admitted or proved, the assess- 
ment has been correctly made. TLB (1955) Cut 529 , 
(1956) 7 S T C 36 i 21 Cut L T 531 : A I R 1956 
Orissa 7 (9) (Pt A) (Pr 5) (DB). 

[Reversed on another point in AIR 1961 SC 284]. 

: 7 Art 226 — Complicated questions of fact— Writ 
jurisdiction cannot be irvoked where a disputed 
question of fact on the basis of which title to pro- 
perty has to be decided arises for consideration. 
1 ™P er remedy is a civil suit. 1965 B L j R 744 

v L/ 15 • 

“Art. 226— Question of fact. 

\\ here the allegations of the petitioners .are con- 
troverted by the opposite parties, and when the facts 
are in dispute and an appropriate writ cannot be 
granted without investigation of complicated facts 

?n^ lf r,° elition is not an appropriate remedy. AIR 
19o9 Pat 409 (412, 413) (Pt D) (Pr 7) (DB).' 


Art. 226— Controversial questions of fact— Issue 
of writ— Fractice. 

Pure questions of fact, if they are conlioversiaI» 
cannot ordinarily be gone into by the High Court on 
a writ application under Art. 226 of the Constitution 
Itis only where the facts are undisputed that the 
High Court exercises its jurisdiction under the above 
article if those facts attract the exercise of such juris- 
diction. 1956 BLIR 270 i (1958) 1 Lab L J 84 • 
(1956.57) 10 F J R 255 , ILR 35 Pat 292 : (1958) I 
J 84 : A I R 1956 Pat 294 (296) (Pt B) (Pr 6) 

(DB). 

Art. 226 Nature and scope of High Court's 
power — Complicated questions of facts and law — 

-V™ tion caunot be g°ne into. AIR 1955 NUC (Pat) 
o696. 

_ '"Art. 226 Question involving investigation of 
tacts. 

W hether tbe properties belong to a public or pri- 
va e endowment, is a question which involves in- 
vestigation of complicated facts and involves record- 
ing of evidence, a proceeding under Art. 226 is not 
a proper machinery for investigating such compli. 

: ^ 0U ^ ac ‘ : * ^ tbe Petitioners contend 

6 P r0 P e rties are not trust properties they are 
at liberty to institute a properly iramed suit claiming 
the reliefs they seek in a Court of competent juris- 

iv ^wnD^ 31 ll4S 1 UR 1954 Pflt 266 ( 27S J < Pt 


Art. 226 - Question of fact. 

The question whether the petitioners who were 
discharged from service were made perms nent or do! 
is a question of fact and it is not possible for the 
High Court to go into disputed questions of fact in a 
writ application especially when there is no material 

? n l cDL point for COmin K to a decision. 1958 BL 
J R oJ3 i AIR 1959 Pat 192 (193) (Pt A) (Pr 5) (DB). 

— Art. 226- Scope of inquiry — Question of fact — 
Determination of - Question whether proviso to 
o oo(l). factories Act, applies or not to particular 
person or persons — (Factories Act (1948), S. 85 (1), 
Proviso). 

The question whether the proviso to sub-s. (1) of 
o. od of the Factories Act applies, or not, to a parti- 
cular pen on or persons, or to a particular establish- 
ment owned by such person or persons, is a mixed 
question of fact and law both, and it is a matter of 
enquiry by the appropriate tribunal created by the 
statute upon evidence to be adduced, pro and con. 
specially when that fact is denied on behalf of the 
other party. (1956.57) 11 F J R 96 , 1956 BLIR 

( r 195 p 1 3 al) L J 536 : I L R 35 Pat 877 : A I R 
19 o/ Pat 247 (250) (Pt B) (Pr IS) (DB). 

—Art. 226— Controversial question of fact — Deter, 
roination of — (Bihar Premises Requisition (Tem- 
poiary Provisions) Act (15 of 1950), S. 3 (1) ). 

A High Court will not determine a controversial 
question ol fact, such as whether notice under S. 3 (1), 
Bihar Premises Requisition (Temporary Provisions) 
Act, should have been given to all joint owners of 
the premises in question, in a proceeding under 
Art. 226-AIR J954 Pat 206. Rel. on. 1957 B L I R 
M* 1 A 1 R 1957 Pat 109 (109, 110) (Pt A) (Prs 4, 5) 

Art. 226 Finding of fact — Interference* 

Where on fundamental facts there is considerable 
amount of disagreement and unless there be some 
very special reasons, it is rot open to the High Court 
to taVe evidence for the purposes of comii g to any 

s$k s <&?. 1956 ** m **■ -»• 


Art. 226 Exercise of discretion — Disputed 
questions of fact. 

The remedy give a by Art. 226 is an extraordinary 
one ana can be invoked only in exceptional circum- 
s.ances by those who have no alternative remedy by 
way ot suit or otherwise. The petitioner’s disputed 
questions of fact cannot be satisfactorily determined 

i?nc?w S S . s ““ marv Proceedings. A I R 1952 Pat 194 
(199) (Pt E) (Pr 23) (DB). 

Art. 226 Disputed question of fact. 

Controversial points of fact which cannot be de- 
cided without elaborate enquiry and without refe- 
rence to evidence which the parties may have to 
lead, cannot be taken up and decided in a petition 

< U d iQi Art * 226 * AIR 1956 Pe P su 14 (16) (Pt F ) 

(1 r 13) (DB). 

-Arts. 220 and 227 — Consolidation of holdings 
under S. 14, E. P. Act (L of 1948)— Dispute regarding 
fragmentation of holdings cannot be considered in 
writ proceedings un ier Articles — In proceedings 
under Articles High Court would ordinarily refraiD 
from holding an enquiry into disputed facts. See Ten- 
ancy Laws— East Punjab Holdings (Consolidation and 
Prevention of Fragmentation) Act (L of 1948), S. 14. 
(’65) 67 Pun LR 310. 

— Art. 226 — Proceedings under E. P. Holdings 
(Consolidation and Prevention of Fragmentation) Act 
(L of 194 S) S. 42 — Director, Consolidation of Hold- 
ings passing order of adjustment on basis that 
encroachment in plots allotted to petitioners was made 
during consoli iation operations — Petitioners con- 
tending encroachment after termination of consoli- 
dation operations — Ca«e was held not fit for interfe- 
rence in writ proceedings on disputed question of 
fact See Tenancy Laws— East Punjab Holdings (Con- 
solidation and Prevention of Fragmentation) Act (L of 
1948), S. 42. f 65) 67 Pun L R 176. 

Art. 226 — Power of High Court - Disputed 

questions of fact — Interference - Permissibility. 

The High Court, in proceedings for a writ of 
certiorari under Art. 220 of the Coustitution is not a 
fact finding tribunal and consequently cannot go into 
disputed questions of fact in such proceedings. Ain 
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S 137 ! AlR 1958 S C 898 AIR 1981 Pual 
■386, Foil. AIR 1959 SC 725, Dis. ('G2J 64 Pun 

L R Id5« 


Art. 220 — Disputed question of fact. 

In proceedings under Art. 220 of the Constitution 
it is not open to the High Court to hold an elaborate 
enquiry into disputed and complicated questions of 
faot. More so, when the right in question is created 
by a statute and the mode ot redress is also provided 
therein. I L R (1959) Punj 212 L : A I R 1959 Punj 
03S (642, 643) (Pt E) (Pr 7;. 

Art. 226 -Mixed question of fact and law. 

It is not open to the High Court in proceedings 
under Art. 220 to hold a detailed enquiry into a com- 
plicated and mixed ques:ion of fact and law. A I R 
1959 P uni 575 (577, 578) (Pt D) (Pr 6). 

Art. 226 — Disputed facts — Existence of another 

remedy — Effect — (Specil ic Relief Act (IS77), S 9). 

It is not proper for the High Court in a petition 
under Art. 226 to decide the disputed questions of 
the fact and law particularly when it is still open to 
the petitioner, in spite of the de usion in the proceed- 
ings, to go to a Civil Court under Section 9 of the 
Specific Relief Act. JLR (1958) Punj 210 i AIR 1959 
Puoj 220 (222) (Pt C) (Pr G). 


Art. 226 — Disputed questions of fact — Other 

remedy open — Jurisdiction of High Court. 

Where the petitioner under Art. 226 sought to 
challenge the vires of the East Punjab General Sales 
Tax Act, 1948, hut the substantial dispute was not the 
validity of the Act but the application of that Act to 
disputed questions of facts in the case : 

Held, that the High Court in the exercise of its 
extraordinary jurisdiction would not go into disputed 
questions of fact and interfere with the assessment 
proceedings especially when the Act itself provides 
a comp’ete machinery for settlement of such disputes. 
41959) 10 S T C 194 (Punj). 

Art. 226 — Disputed questions of fact. 

There should be no interference under Art. 226 
where facts are in dispute or are contested. AIR T 57 
Punj L91, Rel. on. GO Punj L R 66 r ILR ( 1958) Punj 
775 t AIR 1958 Puoj 356 (361) (Pt C) (Pr 16). 

\rt. 226 - Disputed question of law and fact 

(Industrial Disputes Act (1947), S. 10 (1) ) 

The contention that the dispute relating to an em- 
ployee could validly not be referred to the Tribunal 
on the ground that he is not a workman within the 
meaning of the Act is a matter which can be and 
ought to he raised before and decided by the Tri. 
bunal itself rather than in a Wiit petition in the 
High Court, since it is a disputed question involving 
both law and fact which can only he decided after 
evidence. (1957.58) 13 F J R 425: (1958) 2 Lab L J 
107 i AIR 1958 Punj 14 (15) (Pt A) (Pr 6). 

Art. 226— Scope of inquiry — Disputed questions 

of fact. 

The object to be accomplished by a writ of man- 
damus is not to determine controversies; it is simply 
to enforce a clear and specific legal right when such 
right depends solely on questions of law. When the 
question whether the petitioner was appointed to the 
service in a substantive provisional capacity or in 
some other capacity is a doubtful and disputed ques- 
tioa of fact and it cannot be determined in these pro. 

• ceedings. 59 Punj L P 213 : ILR (1957) Punj 1222 : 
AIR 1957 Punj 19 l (193) (Pt B) (Pr 7) (DB). 

[Reversed on another point in AIR 1902 S C 1711.] 


Art. 220— Application for writ— Facts in dispute 

—Effect. 

Where in a petition for a writ under Art. 220, the 
facts themselves are in dispute, the High Court will 
not issue any writ or order. A 1 R 1953 Punj 137, Rel. 
on; (1915)3 K B 70S and (1925) 2 K B 250, Ref. 56 
Punj L R 14:: AIR 1954 Punj 117 (118) (Pr 4 ) (DB). 

Art. 226— Facts in dispute — Exeicise of jurisdic- 
tion. 

The High Court cannot turn itself into a Court of 
original jurisdiction and proceed to enquire into the 
various issues which arise on the pleadings of the 
parties. Therefore, when the facts are disputed, it 
would not exercise its jurisdiction. ILR 1953) 3 Punj 
472 : AIR 1953 Punj 137 (1 44 ) (Pt G) (Pr 29) (DB). 

—Art. 226 - Question 0 f fact —Whether firm has 
dissolved is question of fact and cannot be entertai- 
ned - Income-tax Act (1922), S. 44. 

It is a question of fact, whether the firm has or has 
not been dissolved and when the fact is disputed by 
the Income tax department the High Court is not in a 
position to determine this controversy in exercise of 
its extraordioarv jurisdiction under Art 220 of the 
Constitution. ILR ( 1965) 15 Raj 555 : (1985) 2 I T J 
682 t 1965 Raj L W 530 i AIR 1965 Raj 205 (206) 
(Pt A) (Pr 7) (DR). 


Art. 226 Scope — Controversial questions of fac^ 
cannot be gone into in writ jurisdiction. 1965 Raj 
L W 188 j ILR ( 1965) 15 Raj 375 : AIR 1965 Raj 162 
(166. 167) (Pt B) (Pr 16) (DB). 

Art. 226— Disputed question of fact — Writ to 
challenge order of deportation — \ ifal question whe- 
ther peril ioner was Indian citizen or foreigner on 
26th January, 1950 Remedy by suit more appro- 
priate than by writ -Foreigners \ct (1946) (as amen- 
ded in 1957), Ss. 9 arid 8 — Determination of nation- 
ality - Burden of proof — Citizenship Act (1955), 

S. 9 (2) —Determination of citizenship. 

Where in a writ petition under Art. 220, seeking to 
challenge an order of deportation passed against the 
petitioners by the Superintendent of Polic?, directing 
them to leave India, the most vital question for coasi. 
deration was whether the petitioners were Indian 
citizens on 2(jth January, 1950, when the Constitution 
came into force, and where there was a dispute on 
the question of fact, the matter cannot .properly be 
determined in exercise of the extraordinary jurisdic- 
tion under Art. 220. The question will be best decided 
by a suit : AIR 1903 S C 1035 and AlR 1961 SC 1520 
and AIR 1902 S C 70 and AIR 1962 SC 1778 and AIR 
1963 S C 045. Rel. on. 19G4 Raj L W 591. 

~ “Arts. 226 and 227 High Court will not permit 
elaborate erquiry into disputed questions of fact and 
to de:eimine them especially where a par:y can resoit 
to the remedy by way of a suit. 1964 Raj L W 380. 

Art. 226— Questions of fact. 

1 he High Court will not ordinarily decide disputed 
questions of fact in its extraordin rry jurisdiction. ILR 

(1959) 9 Raj 1255: i960 Raj L W 306 : AIR I960 
Raj 86 (90) (Pt E) (Pr 11). * U 

“ — Art. 220-Disputed facts - If there is no alterna- 
tive remedy the Court has to determine even after 
recording evidence. (’60) ILR (I960) 10 Raj 54(1. 

(Overruled on another point in AIR 1961 Raj 250 


4 V 


mm mm 


vy* idLi ly.^incu uutsuon 
relating to serv.ee of not.ee - Court will not investi- 
gate— ( Lvi lence Act (1872), S. 111). 1959 Rai L VV 
255 : ILR ( 1959) 8 1 aj 3G4. W 


Art. 22G— Disputed questions of fact. 

The Higa Court will not grant relief to the petitio- 
ner in Its extraordinary jurisdiction by going into 
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disputed questions of fact. 1955 Raj L W 411 • ILR 
(1955) 5 Raj 950 : AIR 1956 Raj 33 (34) (Pt C) (Pr 9) 


i ransport I ribunal are administrave bodies exerolstna 

quasi-judicial functions as regards the issue and can- 
cellation of permits. 


• i ^ rt ‘ 226— Finding on question of fact — Indust- 
rial Disputes— (Industrial Disputes Act (1947), S. 10 
UJ /• 

Where th e quBstion is whether the petitioner had 
closed down his mills temporarily or whether he bad 
resorted to a lock-out to coerce the labour to come 
down to their knees, it is difficult to come to correct 
finding on such a question of fact in proceedings 
Hnder Art 226. The matter can very well be enquired 

■flo b ? Q M e D ? d , U ^' E a L TribuMl - 1 L R 0953) 3 Ra i 

(Pt B) (Pr GMDB) ' AIR 1953 Bai 188 (190) 

c P?P 1 , iedly Overruled on another point in AIR 1963 

U loll # 

Art. 226— Question of fact —Issue of writ. 

The High Court, in a proceeding under Article 226, 
will not embark upon an enquiry into a disputed ques- 

* 10 fu ^ lat fbe remedy of a civil suit is open 
to the petitmner is an additional reason, why the 
Hign Court will not go into that question. AIR 1959 
Tripura 27 (29) (Pt A) (Pr 12). 

““Art. 226 Disputed questions of fact. 

It is well set! led that proceedings under Art. 226 
•re ot a summary and discretionary nature and the 
Court will not enter into those facts which are in 
dispute. AIR 1957 Tripura 15 (17) (Pt A) (Pr 17). 

"T7A t- 2 ,i 6 - C ? Se in v°lving complicated questions 
or tact - Writ of mandamus may not be issued. 

f a ^* e A e £ eC r S0 involves complicated questions of 
fact and these facts cannot properly be decided with. 

out takmg evidence such questions should not be 

tried in mandamus proceedings. Issue of the writs 

directions and orders is entirely a matter for the dis- 

of “- Court And one of the grounds against 

bv e r r ^ 0f that dls ' retio ? is that the right claimed 
In t h h e tl0n6r ‘ S D0t , ca P able of being established 
Ref Vtr "““EV Proceedings under Ait. 228. Case-law 
«et. AIR 1955 Tripura 33 (34) (Pt A) (Prs 4, 5). 

Finding based on evidence. 

hI7to r I;^ 6 T QueS ^ 0n , 0t fact ~ Sta,e Government 
Coult T y llS ™j nd .-° decide such Question -High 

Government ha? done”". ‘° whether State 

The question whether or not the premises in dispute 

tTon nM?" 1 ‘I? qu c esti ? n ^ fact rather than a ques- 
tion of law and a Single Judge of the High Court, 

pon a writ petition filed by the aggrieved party, has 
the jurisdiction to decide whether or not the State 
overnment passed the orcer without applyina its 

ooa n? h a question. 1965 A L I 740 : 1906 Cri 
l- J 320, Disting. 1965 All W R (HC) 782. 

c ^ r t* 226— Question involved pure question of fact 
subordinate authority arriving at finding of fact on 
evidence produced— Hiph Court will noi interfere in 

wnt jurisdiction. A I R 1961 All 299 (300) (Pt D) 

(Pr /)• 


7" — Art. 226— Question of fact — Disputed facts — 
Investigation. 

As a rule, High Court does not enter into an invest!. 
Ration cf disputed facts in tne proceedings under Art 
£29 which are decided on the basis of affidavits. 1958 
All L J 539 i ILR (1959) I All 176. 

Art. 226— Finding of fact hy Tribunal— Interfe- 
rence —Error of law - (Motor Vehicles Act (1939) 
S. 60 (c) j. * 

The Regional Transport Authority and the State 


i ne High Court is not, in the exercise of its powoza 

under Art. 226 of the Constitution, entitled to usup 

the jurisdiction vested in those bodies or to constitute 

l”. * a Court of appeal from their decisions The 

High Court would have no power, save possibly in 

Very exceptional circumstances, to interfere with the 

decision of the State Transport Tribunal on a question 

ot tact in any casein which there is conflict of 
evidence. 


where the Regional Transport Authority and 
the State Transport Tribunal have arrived at a finding 
to the effect that the permit was obtained by frand 
and misrepresentation which is not only unsupported 
by any evidence but is contrary to such evidence ai 
there is, it amounts to an error of law if not to a viola- 
tion of the principles oi natural justice. An error of 
law apparent on the face of the proceedings is recog- 
nised as good ground for the issue of an order of 

certiorari. (1952) 1 All E R 122; A I R 1952 S C 19^ 
Relied on. 


rit of certiorari was issued, quashing the orders- 
cancelling the permits, of the Regional Transport 
Authority. 1954 All L J 278 : 1954 All W R (H C) 
3^2 • AIR 1953 All 841 (643) (Pt B) (Prs 12, 13, IB 

lUJBj. 


Arts. 226 and 227 — Finding of fact — No inter- 
ference — (Tenancy Laws — Bombay Tenancy and 
Agricultural Lands Act (62 of 1948), S. 29). 

Where the proceedings under S. 29 read with S. 34 
of the Bombay Act (62 of 1948). the question was 
whether the applicant wanted the lands for his bona 
ode personal cultivation and the Revenue Tribunal 
having considered the evidence in the case came ta 
the conclusion that it was not so proved: 

Held, that it was a finding of fact and it would 
not be open to the High Court in proceeding under 
Arts. 226 and 227 to interfere with that findings 
AIR 1956 Bom 128 (129) (Pt A) (Pr 3) (DB). 

Art. 226 — Industrial dispute — Application by 

workmen to summon a party which was not a party 
to the reference to appear in the proceedings on tho 
ground that it was the employer— Tribunal on consi- 
deration of the evidence holding that the party was 
not the employer and rejecting the application on 
the ground that it was not a necessary party — High 
Court will not interfere with the finding unde* 
Art. 226-Industrial Disputes Act.(1947), S. 18(2) (b). 
(1964) 1 Lab L J 134 : (1963) 7 Fac L R 121 (Cal). 

Art. 226— Appreciation of evidence by discipli- 
nary tribunal — High Court cannot constitute itself 
into Court of appeal. 1963 Ker L J 463 : (1963) 1 
KerLR 455: 1963 Ker L T 505* ILR (1963) !I 
Ker 622 : (1963) 2 Lab L J 211 i AIR 1964 Ker 127 
(230y (Pt B) (Pr 14). 

Art. 226 — Questions of fact— Kerala Building* 

(Lease and Rent Control) Act (16 of 1959), S. 11 (3)» 

When exercising powers under Art. 226, the High 
Court does not act as though it were an appellate 
authority deliberating on the correctness or other- 
wise of conclusions on facts by the lower tribunals. 

A writ of certiorari would not be issued unless the 
decisions sought to be vacated are vitiated by error 
of jurisdiction, by legal error apparent on the face 
of the record, or by failure to observe principles oi/ 
natural justice. The factual sufficiency of the ground, 
on which the lower tribunals acting urder the 
Kerala Buildings (Lease and Rent Control) Act have 
directed eviction, would not be scrutinised by the 
High Court in writ proceeding, the correctness o 
such findings being justiciable by proper authorities 
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In exercise of their appellate powers. 1961 Ker L J 
415 : (1961) 1 Ker L R 260 : 1961 Ker L T 114. 

Art. 226 — Industrial dispute — Award by Tri- 
bunal — Interference— Grounds. 

In proceedings under Art. 226 of the Constitution 
it is not within the province of the High Court to 
find out whether a particular award given by an 
Industrial Tribunal works hardship or not, if the 
award as passed is within the jurisdiction of the 
Tribunal and is not opposed to any principles of 
natural justice. 

Held, that taking the award as a whole and consi- 
dering the nature of the dispute referred to the 
Tribunal and the evidence adduced before the same, 
it could not be said that the finding was in any 
way, not supported by the evidence on record. (1959) 
Ker L R 1219 : (i960) 1 Lab L J 316. 

Art. 226— High Court has no jurisdiction under 

Art. 226 to interfere with a finding of fact — Order 
of State Transport Appellate Authority granting 
•tage carriage permit after evaluation of merits of 
applicants— Motor Vehicles Act (1939). S. 48 (1). 

It is not open to the High Court to interfere with 
the valuation of the merits of the petitioner and the 
respondent made by the State Transport Appellate 
Authority for the grant of permit when the decision 
of the appellate authority does not suffer from any 
Infirmity justifying the issue of a writ of certiorari. 
It cannot be said of the decision of the appellate 
authority that it is based on irrelevant considerations 
or on considerations which are invalid in law. AIR 
1964 S C 477 and Civil Appeal No. 10)5 ot 1963 of 
High Court of Madhya Pradesh, Rel. on. 1964 Jab 
L J 491. 

Art. 226 — Jurisdiction to interfere — Claim for 

retrenchment compensation — Evidence of employer 
to show that employee himself stayed away — Deci- 
sion of Labour Court based on appreciation of evi- 
dence held could not he interfered in writ petition. 
See Evidence Act (1872), S. 101. AIR 1964 Mad 255. 

Art. 226 — Finding of fact — Fair rent fixed by 

authorities — High Court will not in erfere unless it 
is case of no evidence — (House and Rents — C. P. 
and Berar Letting of Houses and Rent Control Order 
(1949), Cls. (4) and (5)). 1958 Nag L J (Notes) 62. 

Art. 226— Enquiry officer following correct pro- 
cedure — Civil Court cannot question findings on 
appraisal of evidence. See Civil Services (Classifica- 
tion, Control and Appeal) Rules, R. 55. AIR 1960 Pat 
116 (DB). 

Art. 226 — Scope and object. 

In dealing with an application for a writ it is 
usually unnecessary for the High Court to go 
beyond the findings arrived at by the lower Courts 
which are based upon evidence. AIR 1953 Pat 235 
(135) (Pt A) (Pr 2) (DB). 

Art. 226 - Scope and object. 

Whether a person is a resident of India or Pakistan 
is a pure question of fact, and if after a consideration 
of the relevant materials, the authorities have come 
to a definite conclusion that the petitioner was resi- 
dent of a place now forming part of Pakistan, it is 
not for the High Court to interfere with that deci- 
sion which is entirely within the jurisdiction of tho.se 
authorities, and hold to the contrary. AIR 1953 Pat 
£35 (235) (Pt B) (Pr 2) (DB). 

— Art- 226 — Certiorari — Finding of fact reached 
on evidence cannot be disturbed— Interference per- 
missible only when error of law is apparent on the 
face of the record and not when the orror is of fact 
howsoever grave it may be. See Ibid, Art. 227. 
67 Pun L R 1143 « AIR 1966 Punj 365. 


Art. 226 — Finding of fact by Tribunal based 

on legal evidence — High Court has no power to 
interfere with. 

The question as to what was the value of pro- 
perty left in Pakistan by the displaced person is one 
of fact. Where the finding of the Settlement Com- 
missioner on the valuation of the property is based 
on legal evidence, the Single Judge, even if he is of 
the view that the finding was erroneous, has no 
jurisdiction under Art. 226 to interfere with it. If 
certain documents had been rejected by the Settle- 
ment Commissioner, may be on wrong grounds, the 
Single Judge cannot go into it, because the matter 
pertains to the realm of appreciation of evidence. 
67 Pun L R 550* AIR 1965 Punj 307 (309, 310) 
(Pt A) (Pr 5) (DB). 

“ — Art. 226 — Industrial dispute- Finding by Labour 
Couit on tconsidering evidence produced by both 
parties, that certain so-called piece- rated workers are 
independent workers is one of fact — Finding cannot 
be challenged in writ proceeding. 1963 Cur L J 4 42 
(Punj). 

Absence and non-consideration of evidence. 


8 Art. 226 — Findings in departmental enquiry 

under Madras Civil Services (Disciplinary Proceed- 
ings Tribunal) Rules, 1948 — High Court can only 
enquire whether finding is based ou no evidence 
but cannot re-assess evidence. 

A High Court, in the exercise of its jurisdiction 
under Art. 226 of the Constitution, cannot sit in 
app al over the findings of fact recorded by a compe- 
tent t ribunal in a properly conducted departmental 
enquiry except when it be shown that the impugned 
findings were not supposed by any evidence. It 
cannot consider adequacy of that evidence to 
sustain the charge: AIR 1963 S C 404 and AIR 
1963 S C 1723 and AIR 19n4 S C 364, Foil.; Writ 
Appeal No. 54 of 1956, dated 28-11-1959 (Madras), 
Reversed. 

Held, that High Court was in error in quashing 
the order of the State Government retiring the res- 
pondent compulsorily on the ground that the evi- 
dence during the enquiry proceedings by the Tribu 
nal was not sufficient to establish the charges against 
him beyond reasonable doubt. State ot Madras v. 
Sundaram, (1965) 2 SG J 662 i (1965) 2 Andh VV P, 
(S C) 140 i (1965) 2 Mad L J (S C) 140 i AIR 1965 
S C 1103 (1105, 1107) (Pt A) (Prs 7, 8, 20) 


• Art. 226 — Finding by Labour Court that 

management’s action amounted to victimisation — 
Interference under Art. 226 of the Constitution. 

When the Labour Court came to the conclusion 
on a consideration of the evidence that the Manage- 
ment’s action was not bona fide but amounted to 
victimisation of the employee it would not have been 
open to the High Court iu a petition under Art. 
226 of the Constitution to disturb that finding ex- 
cept on the ground of an error apparent on the 
face of the record or on the ground that there was 
no evidence at all to support it. Where the High 
Court has not only found no such error but has gone 
further and indicated its support of that finding, it 
is not open to the Management to challenge the High 
Court's conclusion on this point. Management ot 
the Express Newspapers (Private) Ltd. Madurai v. 
Presiding Officer. Labour Court, .Madurai, (1964) 1 
Lab L J 9 : (1964) 8 Fac L R 289* (1964.65) 26 FJR 
121 i AIR 1964 S C 806 (807) (PI B) (Pr 12). 


Art. 22G — Certiorari — Finding of lact based on 

..t J _ - r i 


AIR 

1965 


no evidence - Writ in respect of, can be issuee. 

1964 S L 477 Foil. 1965 (1) Cri L J 547 : AIR 
Cal 248 (231, 252) (Pt B) (Pr 10). 

Acts. 311 (2)— Disciplinary proceedings 

— Findings of enquiring authority — High Court 
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fcas jurisdiction to question whether there is no evi- 
dence in support of findings. 

• Court will not, in a writ proceeding go 

into the question whether the evidence adduced 
belore the enquiring authority in disciplinary pro- 
ceedings was insufficient or inadequate to sustain the 
fancimgs of the authority. The Court, however has 
jurisdiction to go into the question whether there is 

c^ e 0 V i ( i ei A c M at a11 t0 su PP°rt the findings. AIR 1964 
'P ifl 6 ) 4,F ° * A 1 R 1966 Him T ra 13 (16) (Pt B) 

—Arts. 226 227-Powers of High Court — Indus- 
trial Tribunal » failure to consider piece of evidence 
— Award will be quashed and direction to recon. 
sider evi J ence will be issued under Art. 227. 

In a petition under Arts. 226 and 227, against the 
award ot the Industrial Tribunal, the High Court 
will not scrutinise the appreciation of the evidence 
W T Z ib -? n * l \ , But where the High Court finds 

that the J ribunal has committed an error of not 
taking a certain piece of evidence into account in 
arriving at its finding, though under Art. 226 it can 
merely quash the award, it can under Ait. 227 be- 
sides quashing the award, direct the Tribunal to 
reconsider the matter by taking into consideration 

the piece of evidence, which it had omitted to con 

sider. A I R 1955 S C 233, Rel on. I960 Ker L T 
i64 : I960 Ker L J 913 i (1960) 2 Ker L R 507 : AIR 
1961 Ker 92 (93) (Pr 3) (DB). A1W 

" Art. 226 — Finding of fact bv labour Couit — 
Lourt not acting entirely without material — High 
Court will not assess sufficiency of material in peti- 
kon , unde r Art. 226. (1962) 1 Lab L J 493 i 1962 

o ad rC o C . ,l963) 2 MadLj 184 i (I9G2-63) 
7p n R 242 : A 1 R 1962 Mad 335 (338) (Pt B) 


Art. 226 — Ceitiorari — Power of High Court to 
consider evidence and decide question itself -Labour 
Court not exercising jurisdiction vested in it — Hold- 
ing employee not to be 'workman' without consider- 
ing requisites of statute - High Court refused to 
^ v, , d( L nce ln case and decide question itself, 
ffi L J 357 : (1965 66) 27 F J R 418 : AIR 
1965 Vlys 121 (124) (Pt C) (Pr 5) (DB). 

• ““Art. 226— Questions of fact. 

The High Court will not take upon itself the 
determi nation of questions of fact which must 
depend upon evidence. The contention that any of 
tne candidates for election as councillor for the 
lanapada Sabha had incurred a disqualification for 
the reason that he had not paid up all arrears of 
municipal taxes is a matter of enquiry by the aporo- 

pnate tribunal created by the statute upon evidence 

b ? adduced ‘pro’ and ‘con’, specially when that 
tact is denied on behalf of the other party. VVaman- 
rao v Chief F,xecutlve Officer. Chandur, ILR (19541 

ill?) «') K ^1,1- 1 678 , A . R .955 N.. . .0 

—Art. 226 — Finding based on ro evidence — 
Finding is arbitrary-Order should be quashed. See 

^ d U R PS nts ~ 9* P * and Berar Letting of Houses 

L HNotesUU 0 ° rder ’ C ‘ 13 (3) (vi) (a) - 1951 Na « 

— Art. 226 Jurisdiction — Taxation matters — 

Question of fact — Challenge to— Resort to Art. 226— 
It epen. 

i / n taxati on matters, normally a party should be 
k -fu ave . *. ts grievance redressed in accordance 
with the machinery provided by the taxing statutes. 
Normally the High Court is not an apoellate autho- 
rity on facts under the Punjab General Sales Tax Act. 

and, therefore, challenge to questions of tact betore 

High Court is not to be encouraged by too readily 
permitting resort to Art. 226 which may have the 
ettect of by-passing the machinery set up by the 


Legislature in its wisdom for enquiry and scrutiny 
into and decisions on questions of fact. Jurisdiction 

“? fe l red b Vr S Arti ? le not ittended to super- 
sede the lunsdiction and authority of the assessing 

hierarchy to deal with the merits of all the conten- 

tions that the assessee may raise before them. It 

would accordingly be inappropriate to permit an 

assessee to move the High Court under this Article 

and contend that on appraisal of the evidence on .the 
record, the conclusion of the Assessing Authority i B 
wrong rhe assessee must in the first instance be 
required to proceed jn accordance with the statutory 
machinery provided for relief, and more so when 
the question raised is one of pure fact to be deter- 

mined the evidence and circumstances of the 

(Pt B) (Pr 6 |) (DB) T C 553 : AIR 1965 Pun ' 391 < 394 > 
Art. 226— Question of fact. 

A High Court cannot in a petition under Art. 220 
ecide a matter where the decision rests upon a ques- 
tion ot tact depending upon evidence to be led by 
tne parties for and against their -contentions. (1959) 

p La tn Jon? (l95 ^ 59) 14 F J R 96 5 A I R 1958 
Puuj 330 (331, 332) (Pt A) (Pr 3). 

7 Art. 226 —Exercise of jurisdiction under — Extent 
j Order in conformity with law — Failure to pro- 
duce material evidence at proper time — High Court 
will not perform, function of appellate Court by 
admitting evidence and test validity of order on such 
evidence. AIR 1953 Sau 20 (21) (Pt B) (Pr 5) (DB). 

Fact in issue. 

—Art. 226 — Mandamus — (M. B. Police Regula- 
tions, Part VI, Chap. VI II, S. 3). 

Allegations that under the pretext of the surveil- 
lance order police authorities insist the petitioner s 
staying at home and also interfere with his customers, 
being the facts in issue, no mandamus can issue on 
them. I L R (1953) M B 162 : A I R 1954 Madh B 
63 1 64) (Pt B) (Pr 4) (DB). 

Jurisdictional fact. 

• —Art. 226 — Jurisdiction — High Court can in- 
yestigate existence ot conditions for exercise of 
jurisdiction under S. 34, Income-tax Act, by Income 
Tax Officer. 

Per S. K. Das, Das Gupta and N. Rajagopala 
Ayyangar JJ r 

Under S 34, Income-tax Act, both the conditions, 

(i) the Income tax Officer having reason to believe 
that there has been under-assessment and (ii) his 
having reason to believe that such under-assessment 
has resulted from non-disclosure of material facts, 
must co exist before the Income-tax Officer has juris- 
diction to .start proceedings after the expiry of 4 
years. In proceedings under Art. 226 the High 
Court can investigate the existence of one of these 
conditions viz., that the Income-tax Officer has reason 
to believe that under-assessment has resulted from 
non-disclosure of material facts. 

Per J. C. Shah J. — If the conditions precedent do 
not exist, the jurisdiction of the High Court to issue 
high prerogative writs under Art. 226 to prohibit 
action under the notice may be exercised. But if the 
existence of the conditions is asserted by the autho- 
rity entrusted with the power and the materials on 
the record, prima facie suoport the existence of such 
conditions, an enquiry whether the authority could 
not have reasonably held the belief which he says 
he had reason to hold and he did hold, is barred. 
Calcutta Discount Co., Ltd. v. Income-tax Officer, 
Calcutta, (1961) 2 S C R 241 * (1963) 1 S C J 741 1 
(1961) 1 S C A 661 i (1961) 41 I T R 191 i A I K 
1961 S C 372 (379, 380. 385, 386) (Pt B) (Prs 26, 53). 

Art. 220 — Power of High Court — Scope of 

(Houses and Rents — U. P. Government Premises 
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(Rent Recovery and Eviction) Act (39 of 1952), 
S* 7 )• 

The condition for the exercise of the power to issue 
notice under S. 7. U. P. Act 39 of 1952, depends upon 
the existence of the fact that the subletting had been 
done without the permisdon of the State Government 
or the authority appointed in that behalf by the 
State Government. The fa it whether such a permis- 
sion was obtained can be examined by the High 
Court in a writ petition. 1957 All W R (HC) 25. 

—■ Arts. 226 and 227 — Scope -(Civil P. C. (1908), 
y )• 

Application under against order of Tribunal re- 
viewing its own decisions, on ground that it had 
no suoh jurisdiction — Tribunal found to have such 
jurisdiction High Court will not consider whether 
the facts which have to exist in order to entitle the 
Tribunal to review its own decision existed or not — 
That would be a question of merits and not a ques- 
tion of jurisdiction and it would be for the Tribunal 
itself acting within jurisdiction to decide whether a 
case has been made out for the exercise of its juris- 
diction to review its own decision. 55 Rom L R 295 i 

H-R (1953) Bom 827: AIR ) 053 Bom 2S4 (283) (Pt C) 
(Pr 4) (OB'. 


sion of it even though rent may have been casually 
collected therein. 

The determination of such a question is not an 
issue of pure fact but an issue of jurisdictional fact. 
The High Court can determine such questions of fact 
the existence of which could alone give jurisdiction 
to the collector. AIR 1957 Pat 94 (96) (Pt A) (Pr 7) 
(DB). 

Art 226 — Certiorari -Question of fact — Condi- 
tions laid down in S. 33-A Industrial Disputes Act — 
Conditions, whether established — High Court's 
power to determine question — (industrial Disputes 
Act (1947), Ss 33 and 33A). 

The questions whether a person is a workman and 
therefore, competent to complain under S. 33-A to 
Ihe Industrial Tribunal are not questions of pure fact 
but question^ of ‘jurisdictional fact'. The conditions 
laid down by S. 33-A are preliminary or collateral 
conditions upon which the jurisdiction of the Indus- 
trial Tribunal cepends and the High Court is entitled 
in a proceeding for writ of certiorari to determine 
upon its independent judgment whether or not those 
conditions have been established. AIR 1955 S C 258, 
r oil., AIR 1953 All 260, Doubled and not l oil. (1956) 

1 Lab L J 278 : (1956-57) 10 F J R 89 : A I R 1956 
Pat 518 (520, 521) (P. C) (Pr 7) (DB). 


Art. 226 -Question of fact — Question whether 
employee is workman within S. 2 (s) of Industrial 
Disputes Act (1047) — High Court’s power to go 
into -(Industrial Disputes Act (1947), S. 2 (s) ) 

Under Art. 226 of the Const tution the scrutiny of 
fac^s found by the Tribunal should bo no more and 
no less than what the High Court will undertake in 
the case of an appeal where appeals are competent. 
All this, of course, is subject to the overriding princi- 
ple that the issue of writs and directions under the 
article is in the discretion of the Court, an i cannot 
be claimed as a matter of right. As the question as to 
whether an employee is a “workman" within the 
meaning of S. 2 (s) of the Industrial Dispute* Act, 
194 , is a collateral fact the evidence on which the 
Industrial Tribunal founied its conclusion should 
also as a natural corollary, be the subject of scrutiny 
by the High Court. 1959 Ker L T 470 : 1959 Ker 
L J 579 t ILR (1959) Ker 974 : AIR 1959 Ker 326 
(32S, 329) (Pt A) (Prs 12, 16) (DB). 

Art. 2*26 -Certiorari and mandamus, when to he 

issued — Question under S. 4 (a) of Bihar Land 
Reforms Act. 

The determination of a question a r i ling under S. 4 
(a) of the Bihar Land Reforms Act wi:h regard to the 
character of a building, namely whether it is used 
primarily as oliiee or cutchery for the collection of 
rent, is not a question of pure fact but is a question of 
jurisdictional fact. Where the authorities have decid- 
ed such question wrongly, the aggrieved party is 
entitled to a writ of ceitiorari for quashing the order 
in question and to a writ of mandamus prohibiting 
interference with possession. AIR 1956 Pat 104 and 
AIR 1957 Pat 94, Foil. 1960 B L J R 425 i AIR 1961 
Pat 91(91, 92) (Pr 1) (DB). 

— Art. 226 — Question of fact — Power of High 
Court. 

Where the jurisdiction of an administrative autho- 
rity depends upon a preliminary finding of fact the 
High Court is entitled in a proceeding for a writ of 
certiorari to determine imon its independent judgment 
whether or not that finding of fact i 4 correct. Under 
S. 4 (g) of the Bihar Land Reforms Act, the collector 
get> jurisdiction to take possession of a building on 
existence of the fact that it was primarily used for 
collection of rent. If it is not used primarily for the 
purpose, he does not get jurisdiction to take posses. 


Art 226 Writ of certiorari — Findinf of fact — 
Interference with VY rung decision regarding juris- 
dictioiid fact — Decision of Collector under S. 4 (h) 
of Bihar Act. (30 ot 1950) - (Bihar Land Reforms 
Act (30 of 1950), S 4 (h)). 

It is well established that where the jurisdiction of 
an administrative authority depends upon a preli- 
minary finding ol fact the High Court is entitled, in 
a proceeding for a writ of certiorari, to determine 
upon its indepsndent judgment whether or r ot that 
finding of fact is correct. (1910) 2KB 859 and (1939) 
- k R 838 Hel. on. The condition imposed by S. 4 
(h, of the Bihar Land Reforms Act is a condition 
upon which the jurisdiction of the Sub divisional 
Otiicer depenrsand by wrongly deciding a question 
as to the fraudulent intention of the outgoing pro- 
prietor the Sub-divisional Officer cannot give himself 
jurisdiction to cancel or annul the Khorposh grants 

1956 BLJR 24 : AIR 1956 Pat 104 (106, 107, 108) 

( Pt A) (Prs 5. 8) (DB). 

: } rt 226 — Objection about jurisdiction of Tri- 

bunal VY hether can be a 1 lowed in proceedings under 
Art;. 226 and 227 before High Court. See Industrial 
Disputes Act (1947), S. 10. ILR (1963) 2 Punj 28. 

—Art. 226 — Question of fact-(Tenancy Laws— 
ban (Protection of Tenants) Ordinance (9 of 

Where a question of fact has to be decided before a 
provision of law can be applied it is the duty of the 
party seeking relief by a writ to have the question of 
tact decided by the Courts having jurisdiction by 

m\ S n lg the plea ‘ Section 4 of the Ordinance 9 of 
1949 requires a decision >f one fact before it can be 

applied, namely whether the person to be -ejected is a 
tenant. If the applicant failed to raise this plea in the 
revenue Court and no material was thus placed before 

the Court on which the application of S. 4 could be 

decided, High Court will not be prepared to decide 
the point in extraordinary jurisdiction under Art “>26 

U VV 385 : ILR 11959) 4 Raj 1 j A I R 1954 
Ra, 236 (237, 238) (Pt C) (Pr 10) (DB). 

Erroneous finding. 

?r“A rt ^ 26 ' Finding0ffact “ VVrit cannot issue 
even if finding is erroneous. Pioneer Traders v. Chief 

£ i Imports and Exports, Pondicherry 

(1964) 1 S C J 595 : (1963) Suop 1 S C R 349 * (1963) 

2 S C A 243: AIR 1963 S C 734 (742) (Pt D) (Pr 19). 
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—Art. 226 —Appraisement of facts. 

It is not possible nor is open to the High Court in 
writ proceedings to enter upon an appraisement of 
facts which was really the jurisdiction of the autho- 
rity which -made the orders. The fact whether the 
authority making the order applied its mind to the 
matters before it, whether it came to the same con- 
clusion as some other Court or authority will come is 
not necessary. What is relevant is whether the con- 
clusion reached by it is not an impossible conclusion 
on the material that was before it. 1958 All L J 915. 

Art 226— Finding of fact by Tribunal— Interfer- 
ence-Error of law — (Motor Vehicles Act ( 1939), 
S. 60 (c).) AIR 1953 All 641 (643) (Pt B) (Prs 12, 13, 
15) (DB). 

——Art. 226 — Powers of High Court — Question of 
fact — Industrial dispute — Dispute in respect of 
matter relating to firm of chartered accountants — 
Dispute referred to Industrial Tribunal— Jurisdiction 
of Industrial Tribunal — High Court may go into 
question of fact giving jurisdiction* 

Where a question is referred to an Industrial Tribu- 
nal in respect of the matter relating to a firm of 
chartered accountants, it is necessary for the Indus- 
trial Tribunal to determine first of all the jurisdictional 
fact as to whether the firm carried on an industry, so 
as to assume jurisdiction over the issues referred to it. 
The question, therefore, whether the business of a 
Chartered Accountant is an industry or not is one of 
jurisdictional fact and if in deciding such a fact the 
Tribunal goes wrong the High Court may in exercis- 
ing the writ jurisdiction, go into the question of fact 
and correct the wrong decision. A I R 1957 S C 512, 
Rel. on. 67 Cal VV N 232 : (196:3) 24 F J R 163 s 
(1963) 6 Fas L R 45 i (1963) 1 Lab L J 567 i A I R 
1963 Cal 310 (313) (Pt B) (Pr 11). 

• Art. 226 —Powers of High Court — Finding of 

fact. 

The High Court in exercising jurisdiction over 
inferior tribunals under Ait. 226 does not function as 
a Court of appeal but its control extends to seeing 
that the inferior tribunals keep within their jurisdic- 
tion and that they observe the law. The High Court 
acts in a supervisory capacity and does not substitute 
its own views for those of the tribunal as a Court of 
appeal would do. 

The High Court will not review findings of fact 
reached by the inferior Court or tribunal even if they 
are erroneous. (1922) 2 A C 125 (1561 and A I R 1955 
S C 233, Rel. on., Nripendra Nath Bagchi v. Chief 
Secretary. Govt of West-Bengal, 65 Cal W N 361 i 
(1961) 2 Lab L J 312 i AIR 1901 Cal 1 (15, 19) (Pt I) 
(Prs 65,92.93) (SB). 

Arts. 226 and 227— Errors of fact cannot be con- 
sidered in writ proceedings. AIR 1961 S C 970, Rel. 
on. 1963 M P L J (Notes) 254. 

— — Art. 226 — High Court would not interfere with 
findings of facts in writ proceedings — Question of 
jurisdiction not raised before the tribunal — Question 
cannot be permitted to be raised i i the High Court. 

On exercise of its jurisdiction under Arts. 226 and 
227 of the Constitution, High Court will not interfere 
with findings of fact even though the tribunal might 
have proceeded upon erroneous appreciation of oral 
or documentary evidence or inferences drawa from 
them or even with n ere formal or technical errors of 
law. AIR 1954 S C 440, AIR 1955 S C 233 and A I R 
1958 S C 398, Rel on. In the matter of issue of a 
writ of certiorari, a question of jurisdiction could not 
be allowed to be raised in a petition where no objec- 
tion to the jurisdiction had been taken before the 
tribunal whose order was challenged. 1961 M P L J 
761, Foil. 1902 M P L J (Notes) 300. 


Art. 226— Grant of stage carriage permit — Pre- 
ference among t several applicants on basis of marks 
allotted under different heads under Government 
orders— Viable unit — Misconstiuclion of Government 
orders — No reason for issue of writ under Art. 220. 
See Motor Vehicles Act (1939), S. 47. AIR 1964 Mad 
401 (DB). 

Art. 226— Question of fact — No interference. 

The Court issuing a writ of certiorari acts in the 
exercise of supervisory and net appellate jurisdiction. 
Even if the findings of fact by aD inferior Court were 
erroneous, the superior Court will not review* the said 
findings or substitute its own findings in place of the 
findings of the inferior Court. A[R 1955 S C 233 and 
AIR 1960 S C 137, Relied on. AIR 1961 Manipur 28 
(30) (Pt A) (Pr 7). 


Art. 226— Question of fact — Bihar Buildines 

(Lease, Rent and Eviction) Control Act (3 of 1947), 
S. 18 (3) — Special Tribunal — Jurisdiction of rent 
controller ana Commissioner — Extent — YViong 
decision on question of iact — No interterence. 

The Bihar Act empowers the Controller alone to 
decide whether or not there is non-payment of rent, 
and it expressly makes his order final, subject only to 
the decision of the Commissioner. Therefore, even if 
the Commissioner may be assumed to have wrongly 
decided Ihe question of non-payment of rent, his 
order cannot be questioned. His decision is final under 
S. 18 (3) of the Act, and therefore, it cannot be 
questioned even by a writ of certiorari. AIR 1954 
Pat 24, Rel. on. 1956 Pat L R 528 : AIR 1957 Pat 160 
(161,162) (Pt B) (Pr 12) (DB). 

Art. 226 — Finding of fact — Court acting under- 

Art. 220 is not Court of appeal and finding though 
erroneous is not open to leview. 1965 Pun L R 
(Supp) 316. 

Art. 226 — Finding of fact — Court in its writ 

jurisdiction would not interfere with finding of fact, 
even if it be wrong — AIR 1958 S C 398 and AIR 
1961 Pud j 386, Foil. 65 Pun L R 746 : ILR (1963) 2 
Punj 685 : AIR 1964 Punj 87 (88) (Pt A) (Pr 3) (DB). 

Art. 226 — Finding of fact — High Court will 

generally not interfere. 

The language of Art. 220 does not iD terms rule out 
interference with questions of fact in proceedings 
thereunder but as a general rule, the High Court does 
not iaterfere with finding of fact erroneously arrived 

at by the subordinate tribunals, for they have juris- 
diction and power to decide both right as well a > 
wrong. AIR 1958 S C 398 and AIR I960 S C 13/, 
Foil.; AIR 1961 Punj 366 and 1962 P L R 15o, Rel- 
on. AIR 1955 S C 65 and AIR 1962 Punj 32, Ret. W 
Pun LR 474. 

Art. 226 — Certiorari — Finding of fact — Two- 

views possible — W here either of toe two views c 
be correct — High Court would decline to inter 
by certiorari, 66 Pun L R 374 i I L R (1904) 
Punj 736. 

Art. 226— Interference with decision on facts 

High Court will not interfere under its supervisory 
jurisdiction with the decision of a tribunal on 

ground that it has wrongly decided a 9. ue5 ^°? lfi ! 
fact. AIR 1952 S C 192, Rel. on. 55 Punj L h 4io • 

AIR 1954 Punj 4 (5) (Pt B) (Pr 8) (DB). 


ien interfered with. 

-Art. 226 — Question of fact — Ordinal ily not 
estigated — Exception. . h 

)rdinariiy in exercise of its writ jurisdicaon. t 

;h C )urt does not investigate questions ottac, 

where the point was raised at the very 
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the second appeal and the point was not enquired 
into resulting in Court’s failure to do duty properly 
then it becomes necessary to examine this question. 
196-2 All W R (H C) 26 : 1962 All L J 229 : ILR 
(1962) 1 All 843. 

Art. 226 — Finding of fact — Additional evi- 
dence, if can be entertained. 

In exercising its jurisdiction under Art. 220 of the 
Constitution the High Court does not usurp the furc- 
tions of a Cou>t of appeal. It cannot interfere with 
an order of a subordinate authority where it rests 
purely upon facts unless, of course, I he order paised 
is perverse and the eiror amounts to a defect in the 
exercise of jurisdiction. So also additional evidenee 
cannot be entertained by High Courts while enter- 
taining petitions under Art. 226. I960 All L l 682 : 
1960 All W R (H C) 519 i AIR 1960 All 399 (402) 
(Pt D) (Prs 13, 14). 

Art. 226 — Finding of fact — Interference — A 

finding of fact may be quashed by certiorari if on an 
examination o l all the re’evaut facts on the record, 
the superior Court holds that no reasonable person 
coul i have arrived at it. (1957) 1 All F. R 796 and 
(19551 3 All E R 48, Rel. on. AIR I960 All 304 (320) 
(Pt K) (Pr G7). 

Art. 226 — Finding of facts. 

ft is not open to u petitioner in a writ petition to 
challenge findings of fact recorded bv a Court or a 
Tribunal unless it is shown (hat tho.>e findings of fact 
are not ba c ed on any evidence or that in arriving at 
those findings any of the principles of natural justice 
have been infringed. On the basis of a ground that 
the evidence ha'' - not been correctly appraised and 
the inferences drawn by the Court from the evidence 
on the record are riot correct, no notice can be issued. 
1959 All W R (H C) 595 i 1959 All Cr R 4 97 i 1959 
All L I 365 : 1959 Cri L 1 912 i AIR 1959 All 467 
(468) (Pt A) (Pr 3). 

Art. 226 — Finding of fact — Interference — 

(Madras Sales of Motor Spirit Taxation Act (6 of 
1939), S. 4 (4)). 

The powe* of registration under S. 4 <4) of Madras 
Act 6 of L9S9 is entrusted to the departmental autho- 
rities and it is for them to consider an application 
for registration on its merits. If the officer concerned 
does not bring a mind to determine '‘what is fair and 
just in respect of the matter under consideration’’ it 
could be treated as exercise of no discretion at all 
and may be inteifend with by the High Court. But, 
so long as the officer icts fairly and squarely and in a 
judicial spirit, there will ba no ground to go behind 
the finding of fact arrived at by ihim. ILR ( i960) 
Andh Pra 232 : AIR i960 Andh Pra 246 (253) (Pt D) 
(Pr 36) (DB). 

\rt, 226— Dismissal of workman — Enquiry by 

management — Labour Court, when will interfere — 
Finding by Labour Court — Interference under 
Art. 226 of the Constitution, 

The High Court under Art. 226 of the Constitu- 
tion would only interfere with the order of the 
Labour Court if it is without jurisdiction or if in the 
exercise of ita jurisdiction the tribunal has committed 
any manifest error of law. If the finding is based on 
no evidence, it may be said that the Labour Court has 
committed a manliest error of law, but, where it was 
only a matter of assessment of the evidence by the 
Labour Court, the High Court under Art. 226 will 
not interfere with that finding, if the finding of the 
Labour Court that there was no enquiry by the 
management before dismissing its workman on 
round of misconduct is coi rect, the Labour Court 
as ample jurisdiction on the evidence to determine 
whether the charges had been prima facie proved or 


not by the management. If on consideraf ion of the 
evidence, the Labour Court has come to the conclu- 
sion that the charge has rot been proved, it is a 
finding of fact and the High Court cannot under 
Art. 226 interfere with that finding. 

On the finding that no enquiry was held, two 
courses are open to the Labour Court. Either it can 
hold that the dismissal order being without enquiry 
was not justified and sel aside the order of dismissai 
or it can itself, after giving opportunity to the parties 
to adduce evidence, decide whether a primi facie 
charge has or has not been established against the 
workman. (1961) 2 Lab L J 644 (SC) and AIR 1963 
S C 295, Disting. ILR (1963) 15 Assam 332 : AIR 
1963 Assam 162 (163, 164) (Pt B) (Prs 3, 4) (DB). 

Art. 226 — Jurisdiction of High Court — Ques- 
tion of fact when can be decided — Proceedings 
unier Bombay Tenancy and Agricultural Lands 
(Vidarbha Region and Kutch Area) Act (99 of 1958) 
— Decision oi Revenue Tribunal — Writ petition 
against — Question of waiver raised for first time in 
writ petition — Decision on point necessary for dis- 
posal of petition- High Court could decide question 
of waiver though it was a question of fact. 1962 Nag 
LJ 453:64 Bom LR 541;ILR (1963) Bom 629 i AIR 
1963 Bom 179 (181, 182) (Pt Bj (Pr 9) (DB). 

Art. 226— Question of fact. 

On questions of fact in matters under Art. 226 the 
Court will not investigate into the facts unless com- 
pelled to do so lor some compelling reasons. 

( I960) 39 ITU 1S2 « G2 Bom L R 823 : AIR 1961 Bom 
5 (9) (Pt E) (Pr 18). 

Art. 22 6 — Writ petition — Finding* of fact by 

tribunals — When can be interfered with. 

Generally when a fact finding Tribunal arrives at 
its own conclusions of fact after due consideration 
of thi evidecce before it the High Court will not 
interfere. It is necessary, however, that every fact for 
and against the person proceeded against must have 
been considered w ith due care and the Tribunal must 
have given its finding in a manner which would 
clearly indicate what were the questions which arose 
for determination, what was the evidence pro and 
contra in regard to each one of them and what were 
the findings reached on the evidence before it. The 
conclusions reached by the Trihunal should not be 
coloured by any irrelevant considerations or matters 
of piejudice and if there are any circumstances which 
required to be explained by the person charged, he 
should be given an opportunity of doiDg so. On no 
account w-hatever should the Tribunal base its find- 
ings on suspicions, conjectures or surmises nor should 
it act on no evidence at all or od improper rejection 
of material and relevant evidence or partly on evi- 
dence and partly on suspicions, conjectures and sur- 
mises and if it does anything of the sort, its findings 
even though on questions of fact will be liable to be 
set aside by the High Court. MR 1959 S C 1295, Rel, 
on. ( 1964) 8 Fac L R 31: ( 1964) 1 Lab L J 462: 68 Cal 
W N 215 i AIR 1964 Cal 503 (511) (Pt B) (Pr 24). 

Art, 226 — Procedure — Findings by tribunal- 

interference by High Court — When open. 

In a proceeding under Art. 226 of the Constitution* 

a High Court cannot sit in appeal over the findings 

recorded by a competent Tribunal and revise findings 
of fact arrived at on evidence. But if it be shown that 
the impugned findings bv a tribunal are not support, 
ed by any evidence, the High Court would be justified 
iu settiug aside such findings. If the findings are 
patently wrong, High Court has jurisdiction to inter- 
fere with the findings. (1964) 2 Lab L J 172 i (1964) § 
Fac LR 183 (Cal). 1 9 

[Reversed in AIR 1966 Cal 31.] 
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Art. 226-Finding of fact— Interference— Indus- 
trial Disputes Act (1947), S. 2 (s). 

Under Art. 226, the High Court interferes if there 
is a plain excess of jurisdiction. Where the question 
oi jurisdiction turns upon the disputed questions of 

,n c i; t J? e ,^?- rt r , g f. nelal| y declines to interfere. A I R 
Idol Cal 31 d, Foil. 


W here, on the question whether car salesmen were 
workmen, the Industrial Tribunal came to the con- 
clusion that on the evidence the work which the car 
salesmen had to do was nothing but manual and 
clerical combined and that they were workmen, the 
decision could not be interfered with. (1961) 2 Lab 
L J 25 : (1961. 62) 20 F J R 125 : 65 :Cal W N 495 • 
AIR 1963 Cal 275 (27 6) (Pt A) (Pr 4). 


Art. 226 —Finding of fact— Interference— Sales- 

Tax— Bengal Finance (Sales Tax) Act (6 of 1941) 
S. 5 (2) (a) (ii) ). 

In a proceeding under Art 226, the Court can and 
should certainly examine and scrutinize the recorded 
facts and see if the impugned decision is justified by 
any substantial evidence. It can set aside the deci- 
sion not supported by any evidence. But that is very- 
far from saying that tae writ proceeding must itself 
become an institution for recording new facts for the 
first time. The record for facts found by the Sales 
Tax Authorities with special and express provisions 
made lor finding of facts and investigation and en- 
quiry should not be lightly interfered with by con- 
stitutional Writs. The proceedings in Certiorari or 
Prohibition under Constitutional Writs in their nature 
are not appellate or fact-finding but only supervisory. 
ILR (1959) 1 Cal 106 : 62 Cal W N 123 : (1958) 9 S 
T C 121 : AIR 1958 Cal 125(127) (Pt B) (Prs 15. 16). 

Art. 226 — Decision of question of fact under 

Motor Vehicles Act has been left to Transport Autho- 
rities — Decision should not be inteifered within 
writ proceedings unless it is based on irrelevant or 
invalid consideration. 1964 M P L J (Notes) 169. 

— -Art. 226 — Interference — Grounds — Landlord 
and tenant — Finding about sub-letting — Absence 
of direct evidence — Interference. See Houses and 
Rents — C. P. and Berar Letting of Houses and Rent 
Control Order (1949), Cl. 13 (3) (iii). 1958 M PL J 
(Notes) 126. 


Art. 226 — Power to decide question of fact — 

0 - in case of undisputed 

material. 

Although where facts are disputed, the High Court 
would be reluctant in proceedings under Art. 226 to 
give any decision with regard to them there can be 
no bar to determining a question of fact for the pur- 
pose of granting relief under Art. 226 where it is 
possible to arrive at a conclusion on documents and 
other material, the genuineness and authenticity. of 
which cannot be doubted. 63 Punj L R 593 : I L R 
(1961) 2 Punj 595 : AIR 1962 Punj 32(36, 37) (Pt C) 
(Pr 8) (DB). 

Miscellaneous illustrative cases. 

• Art 226- Sea Customs Act (1878), S. 167 (8) — 

Importation of Components of prohibiten aiticles — 
Components of no use other than as components of 
prohibited article- Offence hell committed— Court if 
will interfere under Art. 226 of the Constitution with 
finding of guilt. See Sea Cust< ms Act (1878), S. 167 
(8). 1964 (2) Cr L J 462 : AIR 1964 S C 1519. 

• — Art. 226 — Order under S. 3 (2) (c), Foreigners 

Act asking respondent to lea^e India challenged — 
Question whether respondent was foreigner or Indian 
Citizen— Burden of proof— Question disputed -Proper 
remedy is institution of suit and not proceeding under 
Art. 226. See Foreigners Act (1946). S. 3 (2) (c) 1961 

(2) Cr L J 703 i AIR 1961 S C 1526. 


. _ Art. 226— Question of fact-Finding of Indus, 
trial Tribunal that an employee is “workman" — 
High Court will not interfere — Industrial DisDutes 

Act (1947), S. 2 (s). y 

When a labour Court has on a consideration of the 
evidence come to the conclusion as regards the func- 
tions that were actually being performed bv an 
employee that he came within the definition of 
workman in S. 2(s) of the Industrial Disputes Act the 
High Court will not interfere under Art. 226 except 
in cases where there is a clear error on the face of the 
record. \V hat functions were actully being perfoimed 
by the employee is a question of fact. The Andhra 
Scientific Co. Ltd. v. A. Seshagiri Rao, (1961) 2 Lab 
L J 1 17 (S C) : (1961-62) 21 F J R 253 (S C) : A I R 
19b7 S C 408 (410) (Pt A) (Pr 7). 


'Art 226— Powers of High Court — The decision 
ot the District Magistrate both about the purpose and 
the need for which a house is being requisitioned is 
ni the absence of any proof of mala fides on his part 
a anal one. Hence the High Court cannot go behind 
bis finding that the house is required for a public 
purpose. A I R 1954 Ajmer 1 (2) (Pr 8). 


.*11 t . 


- * oi v^ivu uuuri in proceeding 

under S. 140(1 A) Criminal P. C cannot be challenged 
in writ proceedings. 1964 All YV R (HC> 550 : 1964 

Cr R 412 : 1905 (2) Cr L J 337 i A I R 1965 All 
442(444) (Pt B) (Pr 10). 


Art. 226 Question~of fact — Administration of 
Evacuee Property Act (1950), S. 7A (inserted by am- 
ending Act of 1954) — Question as to when notice 
under S. 7 A was issued is one of fact — Question 
cannot be permitted to be raised for first time in writ 
proceeding — Held that notice was in fact issued on 
25-3.1955 and 25-4-1955 was clerical mistake for 
25-3- 1955. 1965 All L J 1104. 


Art. 220— Industrial Dispute— Finding of Tribu- 
nal that employer had unjustly dealt with a workman 
and had acted in a manner which was not conducive 
to industrial peace — Finding is one of fact and not 
open to challenge in w r rit petition. A I R 1963 S C 
1750 Rel. on. (1965) 10 Fac L R 199 (All). 

Art. 226— Houses and Rents — U. P. (Temporary) 

Accommodation Requisition Act (25 of 1947), S. 3— 

2nd proviso — Scope — Decision of Administrative 
authorities as to sufficiency of accommodation at 
disposal of occupier — Question of sufficiency oi ac- 
commodation is question of fact— Interference in writ 
proceedings— Permissibility. See Houses and Rents— 
U P. (Temporary) Accommodation Requisition Act 

(25 of 1947), S. 3. AIR 1963 All 592 (DB). 

Art. 226— Writ against an order setting aside an 

election — Finding about residence of a candidate is a 
finding of fact — :>uch a finding cannot be challenged 
in writ proceeding — U. P. Panchayat Raj Act (26 or 
1947), Ss. 1I-B, 5 -a (a). ILR (1963) 2 All S19. 

Art. 226— Income-tax Act (1922), S. IS (3-B) read 

with S. IS (7) — Order under S. 18 (3-B) read with 
S. 18 (7) — Findings of fact recorded by Income-tax 
Officer cannot be challenged in petition under 
Art. 220. (1962) 46 I T R 466 (All). 

Art. 226 - Finding of fact - Board of Ilign School 

and Intermediate Education holding petitioner guilty 
of copying during examination — It is finding of fact 
— No mala fide alleged — Finding based on facts — 
High Court will not interfere even if finding is 
erroneous. A I R 1961 All 290 (291, 292) (Pt B) 
(Pr 7). 


-Art. 226-Finding of fact — Interference. 

finding of fact of a tribunal in quasi judicial pro- 
lings can be quashed by a wriLof certiorari if tne 
irt holds that it could not reasonably have been 
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founded on the material before the enquiry tribunal. 
Whether the finding of the Commissioner that the 
charge of accepting illegal gratification was proved 
against the petitioner is reguded as a pure finding of 
tact or as a pure question of law or of mixed law and 

ta the decision will be quashed when there is no 

the Commissioner’s conclusion. 
AIR I960 All 323 (.332) (Pt E) (Prs 41, 42). 

Art. 226 — Finding of fact - Finding that there 
was no genuine partnership — Finding is one of fact 

a* J?°* be d i s ' urbed in proceedings under 

^.T 2 ,n 6 ,':^ r( , nership Act < 1932) ' S - 6 - Ata 1959 
All 440 (447) (Pt D) (Pr 21). 

~~ — Art. 226— Que«tion of fact — Scrutiny by High 
Court — ( Motor Vehicles Act (1939), S. 47). 

Whether the State buses are or are not more com- 
fortable and roomy is a question of fact and the 
High Court will not, in proceedings under Art. 226, 
arrogate to itself the duty to scrutinise the conclusions 
about facts. AIR 1959 All 197 (203) (Pt F) (Pr 43). 

Art. 226 — Election disputes— Panchayat elections 
Order by District Magistrate declaring election 
void after declaration of results under R 19F, U P. 
Panchayat Raj Rules — Validity — Power of High 
Court to interfere with finding — See Pancfiayats - — 
U. P. Panchayat Raj Act {26 of 1947), S. 12-C. aIR 
1957 All 213. 

Arts. 22G, 227 — Finding of fact— Objection to. 

Where in proof of his age the p.-rson himself relies 
on a copy of the birth register ot the village where 

L _ . t_ _ 1.1 t . t la i 0 


rth 


given in it is 
challenge the 
1957 All W R 


he was born and the date of bi 
accepted, he cannot subsequently 
finding base! on it. 1957 All L J 325 
(H C) 388. 

Art. 226 — A oplication for writ of prohibition — 

Investigation into question of fact as to nature of 
work done by employee, cannot be ma Je — Question 
as to employee being a workman cannot be entered 
into — (U. P. Industrial Disputes Act (28 of 1947), 
S. 3 -(Industrial Disputes Act (1947), S. 2 i5) ). -UR 
1955 N U C (All) 2664. 

“ — Art. 226— Finding of fact— Observation in Lower 
Court’s judgment that admission by party was or was 
not correct — High Court will not in writ applica- 
tion go into the question. AIR 1955 NUC All 1690. 


— — Art. 226— Question of fact — Proper represeata- 
tion of employee before Industrial Dispute Tribunal 
—Industrial Disputes Act (1947), S. 36). 

Whether a person representing the employee in 
proceeding before Industrial Tribunal was proper 
person to represent him is a question of fact. Where 

the point was raised before the Industrial Tribunal 

and decided by it, it cannot be raised in writ applica- 
tion against the decision of the Tribunal. In any 
case, where the order of the In lust rial Tribunal has 
merged in the order of the Labour Appellate Tribunal 
of India and there is no grievance at all that there 
was any irregularity in the procedure before the 
Labour Appellate Tribunal of India and it is that 
order which has now to he given effect lo and that 
order is valid and without anv defect, the con- 
tention that there was no proper representation, 
cannot be raised before the High Court hearing the 
writ application. 1954 \ll W R (II C) 502* AIR 1954 
All 516 (520) (Pt D) (Pr 18). 

Arts. 226, 227 — Scope of proceedings — (Influx 

from Pakistan (Control) Act (1949), S. 7). 

The question whether the petitioner is or is not a 
citizen of India is a question of fact. Where the 
criminal Court has already examined the position, 
evidence cannot be recorded and the question' 
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whether or not the petitioner migrated f/om India 

C \ a ? D( ?T<; e * nto deta il in proceedings under 

Art. -2c, especially where there was no assertion that, 

atter migration, the petitioner again acquired Indian 

citizenship in accordance with the proviso to \rt 7 
of the Constitution. 1954 All W R (H C) 312 • 1954 
Cr L J 962 : AIR 1954 All 458 (459) (Pr 2). 

—Art 226 -Andtra Pradesh (Andhra Area) Estates 

urn! 10 c D v C,D i e ^ ,0n 1Q fo Ryotwari Act (26 of 
1 H3), 8. 11(a)— 1 nbunals vested with jurisdiction 

l a ^. gfa 1 nt of J K y otw *n Pattas, finding on 

evidence that lands in dispute are tank-bed lands- 

Question whether lands are tank-bed lands or not is 
a question of fact-Finding is not open to challenge 

A ? ^ 6 9 OfW lew! i'! r <i S i ' C J 1 ° n ve,ted iD H igh Court under 
Art 226. (1965) 2 Andh W R 286. 


Hnn A „ f Flnd , lng of fa , c ‘ - At time of fermina- 

t.on of services of journalist, Andhra Provincial 

Working Journalist Association in existence- Associa- 

ion subsequent y converted into Andhra Pradesh 

L?,23 K f " ork .’" g . Journalists -Journalist repre- 
sented by new ( mon since it was the same union 
which was in existence at time of termination of his 
services 1 nbunal therefore holding that the dis- 
pute was no: an individual dispute - Being a finding 
of .act based on materials could not be interfered 
with in writ jurisdiction — The sufficiency or other- 
uase of the evdence in support of a finding could 
not be considered in writ jurisdiction. See Industrial 

529 P ( OBJ A 1947 ’ S ' 2(k) AIR 1961 Andh Pra 

Art 228 — Nature of survey number— Ili.h Court 
cannot investigate. * 

Jt is not for the High Court exercising its jurisdic- 
tion under Art. 226 of the Constitution to investigate 
into the nature of survey numbers and determine 
whetner they are porambokes or communal lands or 

^? f * Wa f ri validjy granted to a cultivator on 

p.t ta o* whjch he had been in possession for a long 

time. ILR (1961) 2 Andh Pra 630. g 

—Art. 226 - Question of fact - Interference — 
(Industrial Disputes Act (1947), S. 10). 

The question as to whether the dismissal of a 

worxman is justified or not is essentially one of fact 

InHn^rf/lVV C °. nSi U era,i0D ° f the faCtS ’ b ° th th e 

Industrial Tribunals have concurrently held that the 

or . °* dismissal of the worker is an act of victimi- 

sation and that he is entitled to be reinstated in 
service with back wages and there is no error in this 

conclusion, the High Court will refuse to interfere 

I n T e Q2 A i rt ‘nQ-«i 2 j ADdh W R 335 : 1957 Andh 

F 921 i (19 o 8) 1 Lab LJ 20* AIR 1958 AP 97 o 

(278) (Pt D) (Pr 12). A P 2*6 

•Art. 226 — Question of fact. 

When the question arises as to whether the peti- 
IhaCnnVh ^ fn ?u au C, 1 tl/ ® Q at ,he commencement of 

the Constitution the only Court which can determine 
the question is a civil Court inasmuch a> the question 
for determination is one of fact and the High Court 
in a writ petition will not go into the disputed ques- 

tion of fact, but if the p oi nt raised by the opposite 

party is that the petitioner has lost his Indian ciLen! 
ship or his Indian citizenship has terminated on 

St a C t° P U q t 0f h,s ..' aci 3 u ‘ n ‘?g citizenship of some other 
State, it is a matter which can be decided under S 9 

non l/ ,T S . hiP 'ho Central Government 

(Pt B) (Pr 5) (DB, ,am ’ <m A,Sam 50 <52) 


Arts. 226 and 31 1 — Reasonable opportunity to 

Show cause - Meaning of -Finding of inquiry officer 
cannot be challenged under Art. 226 See IhiH 
Art. 310. AIR I960 Assam 141 (DB). * * Ib d * 
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Art. 226 — Scape of inquiry — (Assam Land 
Requisition and Acquisition Act (25 of 1948), S. 3(1).) 

\\ here a land is requisitioned for (he opening of a 
market ana the requisition order comes within the 
ambit of S. 3 of Assam Act, 25 of 1948, what should 
be the extent oi the market and whether a particular 
.and is suitable for the purpose or not are not matters 
which the High Court can examine under Art. 220 
of the Constitution. ILR (1959) 11 Assam 287 i AIR 
1960 Assam 18 (20) (Pt D) (Pr 5) (DB). 

Art. 226 — Question of fact — Power of High 

Court to go into. 

Whether the petitioner’s behaviour was rude or 
not is a question of fact which was within the ex- 
clusive competence of the Enquiry Committee to 
investigate and find out. The High Court cannot go 
into that question in a proceeding under Art. 220 of 
the Constitution. AIR 1959 Assam 112 (116. 117) 
(Pt D) (Pr 5) (DB). ' ' 

Art. 226 - Disputed question of fact — Plea that 
there was structure on land which brought case under 
S. 3 (1) of Assam Act 25 of 1948 cannot be entertained 
— (Assam Land (Requisition and Acquisition) Act 

(25 of 1948), S. 3 (1) ). AIR 1955 NUC (Assam) 3311 
(DB). 

Art. 226 — C. P & Berar Industrial Disputes 

Settlement Act (23 of 1947), S. 2 (10) — Finding that 
a person is an “employee” within S. 2 (10) — It can 
be challenged in petition under Art. 220 — When a 
person is said to be a supervisor or acling in super- 
visory capacity — Test. See C. P. & Berar Industrial 
Disputes Settlement Act (23 of 1947), S. 2 (10). AIR 
1965 Bom 24 (DB). 


working capital — Finding of fact by tribunal that 
working capita 1 was not utilised throughout the year 
High Court will not interfere with such finding in 
application under Art. 220. 64 Cal W N 979 i (19601 
2 Lab L J 508. (1960) lFacLR 425. ' 


•Art. 226 — Scope of inquiry — Damages. 

In an application under Art. 220 the High Court is 
not concerned with any question that may arise in the 
nature of payment of damages. ILR (1955) 2 Cal 

* • v« 


Art. 226 - Question of fact — Question whether 
employee is ‘workman’ — Power of High Court to 

BstSS Di!pu, “ Ac ‘ 1 119471 s - 2 


w . . Art .\ 2 . 26 7 Mu nicip3lities-- Travancore District 
Municipalities A* (1110), S. 201 - License fee under 
ea or tax- Question of fact - Question is not one 
which can properly be considered in proceeding 
under Art. 220 -— See Municipalities — Travancore 

Pdro 1 ^ ties Act < 23 of S * 201. A I B 

19o8 Ker 149 (FB). 


Arts. 226 and 227 — Whether assesses had paid 
sa i es tax amount in Treasury, is :a question of fact 
which cannot he enquired into in proceedings under 

2 ™ and 227 • 1965 J ab L J 744. (1964) 15 STC 
2 33' I 9 , 6 :* M P L J 419 : A I R 1964 M.dh Pri 214 
(218) (Pt B) (Pr 15) (DB). 


Arts. 226, 227-— Interference with findings of fact 
— Woikmen s Compensation Act (1923). S. 2 (1) (n) 
Question whether casuil labourer is employed for 
purposes of employer's trade or business is one of 
fact— No interference under Art. 226 0 r Art. 227. 


— Art. 226-Question of fact — Reasonableness of 
fees charged for market stalls— Writ proceedings — 
(Municipalities City of Nagpur Corporation Act (2 
of 1950), S. 70). 

The question whether the fees charged by the Cor- 
poration for the use and occupation of its stalls in 
the market are exorbitant or reasonable can only be 
decided on recording elaoorate evidence. It would 
not therefore be possible to decide the question in the 
proceedings, under Art. 220 of the Constitution. 61 
Bom L R 468 : ILR (1959) Bom 1047 : 1958 Nae L ] 
825i AIR 1959 Bom 112 (120) (Pt D) (Pr 35) (DB). 


Art. 226 — Finding of fact — Finding as to mis- 
conduct —Interference. 

While there is no fixed lule of law defining the 
degree of misconduct, which will justify dismissal 
from service, the question of misconduct being suffi- 
cient or otherwise to justify dismissal is itself one of 
fact. Where both thg tribunals found that a parti- 
cular act amounted to a misconduct which would 
justify a dismissal that is a finding of fact and cannot 
be challenged. 1958 Nag L J 478» 60 Bom L R 1422: 
ILR (1959) Bom 413 i (1959) 1 Lab L J 365i AIR 
1939 Bom 61 (63) (Pt C) (Pr 7) (DB). 

[Overruled on another point in AIR 1903 S C 114.] 

Art. 226— Notice of termination of award — Need 

not be in writing — Finding by Tribunal that award 
is not terminated — No interference under Art. 220 of 
the Constitution. See Industrial Disputes Act (1947), 
S. 19 (6). AIR 1962 Cal 649. 


Art. 226— Question of fact— Interference — Whe- 
ther authority to act was given to a person as requir- 
ed by S. 15 (2) of the Payment of Wage? Act ( 1930) 

is question of fact — High Court will nof go into such 
matter. (1961-62) 20 FJR 380 i (1961) 2 Lab L I 
297 j (1961) 3 Fac L R 334 : A I R I960 Cal 603 
(605) (Pt A) (Pr 6). 

Art. 226-Question of fact — Industrial Tribunal 

— Award — Bonus — Available surplus— Interest on 


The question whether a casual labourer is employ- 
ed for he purposes of the employer’s trade or busi- 
ness is a question of fact. There can be no interfer- 
ence in a finding of fact in proceedings under Art. 220 
or Art. 227. 

When the decision of the Commissioner for work- 
men’s compensation directing payment of compen- 
sation based on a finding that the casual labourer is 
employed for the purposes of the employer’s trade 
or business is not without jurisdiction or is not in 
excess of jurisdiction and there is n o error apparent 
on the f ice of the decision the power under Arts. 220 
and 227 canoot be invoked on the ground of an error 
in the said finding. AIR 1954 SC 215 and A I R I960 
S C 137, Ref. 1963 Jib L J 587 : 1963 M P L J 502 i 
(1963) 7 Fac L R 296 i I L R (1963) Madh Pra 222. 

— — Art. 226 — Refund of Octroi dutv — Wrong prac- 
tice followed by party — Finding of acquiescence on 
part of Municipality for fairly long time— Finding is 
one of fact — No interference in the extraordinary 
jurisdiction under Art. 220 — Municipalities — C. P* 
and Berar Municipalities Act (2 of 1922), S. 85— Rules 
under— Rr. 29 30). 1961 M P L J 1473 i 1902 Jab L J 
18: ILR (1960) Madh Pra 425. 

Art. 226— Findings of fact — Status of a person* 

Whether certain persons were living in certain 

premises as tenants or as guests or-as licensees is es- 
sentially a question of fact, which cannot be agitated 
in a writ matter, (t has been well settled that a finding 
given even on no evidence is not capable of being 
interfered with by a certiorari and that a finding o* 
fact must be taken as final however erroneous it may 

be. 1938 M P C 234 . 1938 Jab L J 285* 1958 MPLJ 
438 : A I R 1958 Madh Pra 221 (222) (Pt A) (Pr 4) 

(DB). 

Art. 226— Question of fact — Rent Control Autho- 
rities holding that repairscould be carried out without 
tenant vacating house— No interference— Petition did 
not involve any question of law or jurisdiction 
Houses and Rents— C. P. and Berar Letting of Houses 
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mad Rent Control Order (1949), Cl. 13 (3) (vii)). 1958 
MPLJ (Notes) 59. 

“ Art. 220 - Scope — Findings of fact cannot be re- 
viewed in writ proceeding — Question of closure or 
transfer of business by lease — Finding on — Is one of 
fact — Industrial depute — Transfer of business — 

Closure. 

The question whether there was a real closure or 
not or whether the lease deed was a genuine docu- 
ment or not is a question of fact and a finding thereou 
cannot be reviewed in certiorari proceedings. It can- 
not be assumed that merely because the Labour Court 
failed to specifically refer to evidence adduced for 
the workmen, the factual finding is vitiated and can 
be reviewed in certiorari. The jurisdiction of the 
High Court in ceriiorari is net appellate in character. 
77 Mad L YV 393 i ( 1964) 2 Mad L J 202 : ( 1964) 2 
Lab L J 102. 

ArC 220 — Finding of fact — Determination of 

n6ed of additional service on route by Mysore Re- 
venue Appellate Tribunal under S. 47 (l) (c) of 
Motor Vehicles Act (1939)-— Question of determination 
la question of fact and finding of Tribunal thereon is 
final — Finding not open to review under Art. 226. 
(1965) 2 Mys L J 187 (DB). 

—Art. 226 — Appointment of Chief Engineer and 
Suprerintending Engineers — Whether Public Works 
Minister had been consulted in making such appoint- 
ments is nr.t a matter which the High Couit can in- 
vestigate into. 1963 Mys L J (Sup) 302 : A I R 1963 
Mys 219 (232) (Pt I) (Pr 71) (DB). 

Art. 226 — Land Acquisition Act (1894), S. 5A — 

Acquisition of lands for formation of residential ex- 
tension for Harijans— Objection of landholders — De- 
cision of Government — Jf open to he questioned in 
writ proceedings — Whether there was need for such 
formation — Question is one of fact. See Land Ac- 
quisition Act (1894), S. 5 A. (1963) 2 Mys L J 379. 

Arts. 226 and 227 — Motor Vehicles Act (1939), 

Ss. 47 and 04 — Finding that there exists need for 
bus service on particular route recorded by Revenue 
Appellate Tribunal being essentially on question of 
•fact cannot be discussed in writ petition. (1963) 
fl Mys L J 93 (DB). 

Art. 226— Question of fact ordinarily not enter- 
tained iu writ petition. 

The question whether a person is an employee or 
a sub-contractor is one of fact and under its writ 
Jurisdiction, ordinarily, the High Court does not go 
into questions of fact, unless the question involved is 
one of jurisdictional fact. 1965 B L J R < 02 i AIR 
I960 Pat 127 (129) (Pt B) (Pr 5) (DB). 

Art. 226 — Power of High Corn t-Questions of 

fact — Whether members nominated to State Legis- 
lative Council under Art. 171 (3) (e) possess^ required 
Qualifications is question of fact — High Couit can- 
not decide it under Art. 226. AIR 1965 Pat 321 (326, 
337) (Pt C) (Pr 6) (DB). 

Art. 226 — Bihar Sales Tax Act (19 of 1959), S. 2 

(f) — Question whether assessee is dealer or not is 
question of fact — It cannot be agitated in proceed- 
ings under Art. 226. 

The question whether an assessee is a dealer or not 
and is liable to be taxed under the Bihar Sales Tax Act 
is a question of fact which cannot he agitated in pro- 
ceedings under Art. 2Z6 of the Constitution. It is 
open to the assessee to move the higher authorities in 
the Sales Tax department against the order of assess- 
ment passed against him. Where he fails to do so, it 
is not open to him to agitate the question of fact 
under Art. 226 before the High Court. 1963 B L J R 

348. 


Art. 226 — Question of fact 


The question as to the dale of communication of 
an order to the parties is a question of fact, ard can. 
not be agitated bv the petitioners in writ applications 
1959 Pat, L R 255 : 1959 B L J R 661 : AIR I960 Pat 
212 (212,213) (Pt B)(Pr 3). 

Art. 226 — Question of fact cannot be challeng. 

ed — (Land Acquisition Act (1894), S. 11). 

Question whether the lands sought to be acquired 
under the Land Acquisition Act contain mosque or 
grave- >a r ds or not is a pure question of fact and 
where it has been found against the pelitioners by 
the Land Acquisition Oificer, Ihe petitioners are not 
entitled to challenge the same in a writ apolication 
AIR 1960 Pat 144 (145) (Pt A) (Pr 3) (DB). 

Arts. 226 and 227 — Findings of fac t — Inter- 
ference — (Municipalities — Patna Municipal Cor’ 
poration Act (13 of 1952), S. 14 (j) ). 

The finding of the District Judge in an election 
petition on the question whether any tax was due 
from the opposite party to place him under the dis- 
qualification imposed by S. 14 (j) of the Patna Muni- 
cipal Corporation Act is pnrely a question of fact 
which depends for its determination on the evidence 
adduced by the parties. As such the finding of fact 
cannot be interfered with on a writ application Am 
1957 Pat 24 I (245) (Pt C) (Pr 23) (DB). R 

Arts. 226 and 227 — Municipal elections — 
(Municipalities — Patna Municipal Corporation (Pre- 
paration of Electoral Rolls and Conduct of Eiecfionl 
Rules (1953), R. 45.) ° n; 

Where in an election petition the District Judge 
after considering the entire evidence, documentary 
and oral, on the point found that the change in one 
of the booths, announced previously ai a polling 
station for one of the wards of the Municipality had 
not a (Fee-led the polhng and rejected the objection of 
the petitioner and no error of law was shown bv the 
petitioner in that finding. 7 

Held, that the finding could not be called in ques 
tion in a writ application. AIR 1957 Pat 241 (245) 
(Pt D) (Pr 25) (DB). 

Arts. 226 and 227— Question of fact— (Tenancy 

laws — Bihar Privileged Persons Homestead Ten 
ancy Act, 1947 (4 of 1948), S. 2 (d) — Homestead.) 

The question whether a particular land is a "home- 
stead”, within the meaning ol S. 2 (d) of the Act is a 
question of fact, and the High Court cannot go into 
such a question of fact in a proceeding under 
Art 226 or Art. 227 of the Constitution of India . 
AIR 1954 Pat 334, Rel. on. 1957 B L J R 445 , [ L R 

3 s * Pat 1040 i AIR 1957 Pat 163 (166) (Pt D) 
(Pr 16) (DB). 1 ; 1 U) 

Arts. 226 and 227 — Question of fact — Inter- 
ference — [Tenancy Laws - Bihar Privileged Per 
sons Homestead Tenancy Act (4 of 1948), S. 6 (1) .* 

The question whether a particular plot is a home- 
stead within the meaning of Bihar Act 4 of 1948 is a 
question of fact and the decision of the Collector 
thereon cannot be gone into i n a proceeding under 
Art. 226 or Art. 22/. AIR 1954 Pat 334 (335 336) 

(Pt A) (Pr G)(DB). ' 


— Arr 226-p e cisio n ordering eviction challenged 
under Ait. 22H of the Corstitution on grounds of 
ma a tides — Questions of bona fides and mala fides 
are questions of fact and High Co llr t cannot possibly 
go into those questions — See Houses and Rents — 
Bihar Buildings (Lpase, Rent and Eviction) Control 

Pat 97 (DB)' 7 " S ' 2 “ 1953 B L J H 550 = AIR 1954 

KH - 220 ~ Finding of fact - Powers of High 


Court. 
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The finding of the canal authorities under Canal 
Act 8 of 1873 that there was a deliberate cut, and not 
t breach in the canal bank has to be regarded as final 
for purposes of ihe petition under Art. 228 and for 
appeal against the petition. AIR 1956 Pepsu 40 (48) 
(Ft H) (Pr 30) (DB). 

• Art. 226 — Question of fact — If can be raised 

— Application challenging proceedings under Ab- 
duced Persons (Recovery and Restoration) Act — 
Question as to existei ce of properly constituted tri- 
bunal — If can be raised — See Abducted Persons 
(Recovery and Restoration) Act, S. 8. 1955 Cri L I 
50 s AIR 1955 Pepsu 1 (FB). 

—Art. 226 — Mines and Minerals (Regulation and 
Development) Act (1957), S 5 — Petitioner obtain- 
ing prospecting licence — No prospecting done — 
Petitioner not financially sound — Mining licence 
he‘d was rightly refused. 

Where the petitioner was refused the mining lic- 
ence for the reason that af er obtaining the pmspec- 
tirg licence no prospecting was done by him and 
that he was not financially sound enough to tud the 
proposed mine efficiently and scientifically and these 
conclusions were drawn by competent authorities 
from the evidence furnished by the petitioner : 

Held, that the conclusions could not be agitated 
In the writ proceedings and that the mining licence 
was rightly refused to the petitioner. 1965 Pun L R 
(Supp) 129. 

Art. 226 — Writ proceedings- Questions of fact 

cannot normally be gone into — Whether a person 
was ineligible to stand in an election because he was 
in arrears of taxes due to the Municipal Committee is 
a question of fact. 66 Punj L R 541 : AIR 1964 Punj 
891 (393) (Pt C) (Pr 6). 

Art. 226 — Controversial questions of facts — 

Whether Labour Court decided preliminary issues 
orally on a certain date is question of fact — Canuot 
be gone into in a writ petition especially where the 
records of the Labour Court are clear. 65 Punj L R 
901 : (1964) 1 Lab L J 644. 

■ Art. 226 — Writ proceedings — Finding of fact 
by lower Tribunal — Cannot be assailed in a writ 
petition - Finding about existence of dairy farm is 
a finding of fact— Pepsu Tenancy and Agricultural 
Lands Act (13 of 1955), S. 32 - Civil P C. (1908). 
S. 100. 

The petitioner, a landholder on the coming into 
force of the Pepsu Tenancy an! Agricultural Lands 
Act, 1955 furnished to the Collector the particulars 
of his lands for the purposes of preservation and 
exemption from ceiling under the Act and claimed 
exemption for an orchard, dairy farm, cattle farm 
and sheep farm. The matter was referred to the 
Pepsu Land Commission, for its opinion regarding 
the exemption claimed bv the pftitioner. 

Held, that the finding of the Commission that there 
was no dairy farm in existence on the date of enforce- 
ment of the Act betng based upon the consideration 
of the evidence produced by the petitioner before it, 
was a finding of fact and as such it could not be 
assailed in writ proceedings. 65 Punj L R 559 i 1963 
Cur L J 226. 

—Arts. 226 and 227 — Question of fact — Inter- 
ference. 

Whether in an auction sale of the evacuee property 
a building is fit for horiz >utal division is a que tion 
of fact arising in a particular case and in the exercise 
of its jurisdiction under Art 228 or 227 of the Con 
stitution the High Court is not competent to review 
t finding based exclusively on the particular facts of 
the case 63 Punj L R 183 i AIR 1961 Punj 464 (466) 
'Pt B)(pr 8). 


Art. 226 — Powers of High Court. 

Under the Rules framed under Displaced Person# 
(Compensation and Rehabilitation) Act the question 
whether in fact fhe house is divisible or not is a 
matter purely within 1 he juri.- diction of the autho- 
rities concerned and their decision on the question 
whether righi or wroDg cannot be made the subject- 
matter of a writ petition under Art. 228 of the Con. 
stitulion. 62 Pun L R 374 : AIR 1960 Punj 620 ( 017 ) 
(Pt C) (Pr 7). ' 

— -Art 220- Finding of fact— Finding of Industrial 
Tribunal — Interference. See Industrial Disputes Act 
(1947), S. 33- A. AIR 1959 Pud} 360, 

— 1 Art. 226 — Scope of inquiry — Question of adop- 
tion of foreign nationality, if can be decided in wrif 
petition — Proper foru n. See Citizenship Act (1955). 
S. 10. AIR 1959 Punj 261. 

“ Art. 226— Writ of prohibition — Issue of notlca 
against as sessee under S. 34. I. T. Act — Assess** 
applying for issue of writ of prohibition — High 
Court if can investigate into allegation as to con- 
cealed income— (Income-tax Act (1922), S. 34). 

Held on facts that it was not for the High Court 
under Art. 228 to investigate into the correctness off 
the allegation by scrutinising the accounts, etc., parti- 
cularly when the attitude of the assessee before the 
Commission was Dot at all helpful in discovering 
correct stale of affairs and his statements on oath 
before it were not found to be reliable by it. This 
matter had to be decided by the Income-tax Officer. 

(1956) 29 ITR 507: AIR 1956 Punj 71 (73) (Pt B) 
(Pr 6). 

Art. 226— ‘Ministerial servant’* — Meaning— Qaes- 
tion whether duties performed by municipal employe© 
are entirely clerical is Dot pure question of law out 
mixed question of law and fact. See Aimer Merwtf 

Government Fundamental Pules, R. 9, Cl. (17). I LI 
(1963) 13 Raj 1096. 

Art, 226 — Motor Vehicles Act (1939), S. 04— 

Powers of appellate authority— FindiDg of, on ques- 
tion of interpretation of application for permit — No 
interference by High Court to eiamine correctness off 
finding. 1LR (i960) 10 Raj 1060: 1980 Raj L W 708i 
AIR 1962 Raj 19 (24) (Pt D) (Pr 10) (DB). 

Arts. 220. 227 — * aiosthan Panchayat and Nyay* 

Panchayat Election Rules (I960), R. 78 — Decision or 
Election Tribunal — Finding in respect of age of • 
candidate — Is a finding of fact— Cannot be disturbed 
in a writ petilion under Arts. 226 and 227 of the 
Constitution — Panchayat— Rajasthan Panchayat and 

N\aya Panchayat Election Rules (1900), R. 78. I9fli 
Raj LW 577 i ILR (1962) 12 Faj 969- 


Art. 226— Question of fact — Interference. 

The question whether a candidate at an election 
ictually withdrew from the contest or not is P ur ®^ 
)ne of fact and the High Court cannot go into tnst 
question in its extraordinary jurisdiction. 1959 m*i 
L W 587 i I L R (1959) 9 Raj 461. 

—Art. 226 — Scope of inquiry — Question of fact. 

The question whether the charging of Talwarbandi 
Dr ked Nazarana has the force of custom behind it s 
i question of fact which can be decided only ’upon 
svidence to be produced on either side and it is no 
:he province of High Court to go into su °,. 
question in the exercise of its extraordinary /of* 

:ion in the matter of writs. ILR ( 1957) 7 Raj 80 
AIR 1957 Raj 151 (154) (Pt B) (Pr 8) (DB). 

Art. 228 -Question of fact. 

Where the Election Tribunal has considered the 
arguments for and against the genuineness of tn© 
signatures on the nomination paper and has come w 
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ft certain conclusion such decision cannot he chol. 
longed in a petition under Art. 220 of the Constitu- 
tion on the groun i that there wis an error committed 
In the appreciation of the evidence This is a ques- 
tion of fact decided by the Tribunal and the High 
Court is not sitting iu appeal against the judgment of 
the Electi *n Tribunal AIR 1952 s C 192, Foil. 1955 
Raj L VV 182 iILR 1954) 4 Raj 654 : AIR 1954 Raj 
fi04 (207) (Pt E)(Pr 11) tDB). 
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Art. 226— Domestic Tribunal— High Court though 

reluctant to interfere with the autonomy of domestic 
tribunal and educational institutions which have to 
maintain standards, held that it could understand 
the misgivings regarding what the body would do 
when his case came up beiore it for consideration 
and this aspect of the matter could not be ignored by 
the High Court. AIR 1953 All 580 (Pt A) (Pr 11; 
(OBJ. 


79(b). Judicial. 

Art 226 -Scope — Nature of jurisdiction. 

The exercise of jurisdiction under Ait 220 by the 
High Court is judicial and not administrative. What- 
ever may be the kind of writ it issues, it does so as a 
Court of law guided by j idicial considerations and 
reaches its conclusions by shifting the materials on 
record as it doe; in any other case. Tae fact that its 
Jurisdiction under the Article is extraordinary does 
not deprive th*f jurisdiction of its fundamental cha- 
racter of being judicial. TLR (1953) Hyd 59 i AIR 
1953 Hyd 73 (75) (Pt A) (Pr 5) (DB). 

Art. 226 — Madras Buildings (Lease and Rent 

Control) Act (25 of 1949), S. 3 (3) - Powers of Rent 
Controller under S. 3 (3) — Order requisitioning 
building under S 3 (3) — Jurisdiction of High Court 
under Art. 220 of Constitution to find whether order 
was justified — (1955) 1 Mad L I 454 : 05 Mad L W 
224 Overruled 70 Mad L W 359 Reversed. See 
Houses and Rents — Madras Buildings (Lease and 
Rent Control) Act (25 of 1949), S. 3 (3). AIR 1961 
Mad 475 (DB). 

Art. 226 -Land Acquisition Act (I of 1894), Ss. 3, 

9, 10 and 1 1 C Hector - Person appointed as Land 
Acquisition Officer — Status of — Notifications under 
Ss. 9 and 10 by him — Validity — Award by him 
under S. I i — Vali lity - Duty of Court in proceed- 
ings ucd r Art 220. See Land Acquisition Act (1894), 
5. 3. AIR 1959 Punj 53S. 

79(c). Matter not justiciable. 

9 Vrt. 32— Pub ic purpose— Justiciability — Fina- 

lity created by S. 0 (3). Land Acquisition Act even 
operates to restrict po vers of Supreme Court under 
Art. 32. See Lind Acquisition Act (1894), S. 0 (3). 
AIR 1963 SC 151. 

8 — Arti 226 and 32- Scope — Ss. 5 and 6, Bombay 

Land Requisition Act, 1948 — If impair or affect 
Jurisdiction oi High Court under Art. 226 or of 
Supreme Court under Art 32. 

The Bombay Land Requisition Act has made a 
specific pr vision to the effect that the determination 
on the question referred to in Ss. 5 and 0 of the Act 
by the State Government shall be conclusive evidence 
of the declara ion so nade. But that does not mean 
that the juris liction of the High Court under Art. 220 
or of the supreme Court under Art. 32 or on appeal 
has been impaired. But the special powers aforesaid 
of the Supreme • ourt or of the High Court cannot 
extend to reopening a finding b> the State Govern- 
ment under Ss. 5 tun 0 of the Bombay Land Requi- 
sition Act. AIR 1949 P. C. 130, Disting. AIR 1950 
Bom 144 held Overruled by AfH 1 95 1 Bom 303. Lila- 
vati Bii v. State of Bombay, 1957 *CR 745 i 59 Bom 
L R 934 • 1957 S C J 55? t 1957 5CA 465 . AIR 1957 
SC 521 (528) (Pt D) (Pr 10). 

Arts- 226 and 311 (2)— Powers of High Court. 

The High C »urt, when exercising powers under 
Art. 220 of the Constitution cannot go into the ques- 
tion of unfairness or unreasonableness of □ Govern- 
ment servant’s service rule. All that can be seen is 
whether a rule is valid and applicable. AIR 1964 All 
411 (414) (Pt B) (Pr 10 


~ AH-. 226— Grounds for interference — Co-opera- 
tive Society — Employee retrenched in interest of 
society and economy - Violation of by-laws — If 
ground for moving High Court to quash order — 

(Madras Co-operative Societies Act (0 of 1932), 
S. 51). 

It is within the competence of the authority which 
appoints a person to terminate his .'ervices. The Board 
of Directors of a Co-operative Society which appoint- 
ed the petitioner as the manager has jurbdiction to 
terminate his services in the interest of the society 

and in order to effect economy in the running of the 
concern. 

Where the petitioner filed a petition under Art. 220 
to quash the order of the Society retrenching his post, 
the question whether it is the post of the manager or 
the accountant or anything else that should bo 
abolished is a matter for the department concerned 
to decide and it is not for the High Court to substi- 
tute its judgment in regard to the matter. 

The by-laws cannot be said to have the same force 
as the statutory rules, the violation of which can 
furnish a ground for moving ihe High Court under 
Art. 220 of the Constitution. (1959; 1 Lab L J 55U 
(Audli. Pra). 


Art. 226-Scope of inquiry— Shifting of factory 

— Ofter of employment at new place — High C'ouit 
it can consider fairness of offer — (Industrial Dis- 
putes (Appellate Tribunals) Act (1950), S. 22). 

Where a factory is shifted from one place to 
another and the employer offers to employ the 
workers at the new place under certain conditions, it 
is not for the High Court to consider whether the 
offer is fair or not; it is for the tribunal unless priraa 
facie on Ihe face of the offer it is clear that the 
1 nbunal had erred and has come to a perverse con- 

clusion All that the High Court has got to consider 

is whether the decision is a decision with jurisdiction 
and whether there is any error apparent on the face 

of the record. 57 Bom L R 1148 : (1956) 1 Lab L I 

S « TSmSs: 37 ' i,R 193 1 ' ■>“' 40 » 

oirJji, SUSsnsXtS", sVuiSd'f- 

Issue of. 

Court protects and administers the law. It takes no 
part in political controversies. Political extinction or 
racial suicide, if they are offences at all, or offences 
yet unknown to our law, and the writs of the Hich 
Court do not reach there 60 Cal VV N 555, n r 

(PrYo). 3 Ca ‘ 39 ° !A1R 1950 Cal 378 (381) ( p{ a” 


A Cl 




Devaluation of grounds — (Income-tax 
S. 34). 

The terms of Art. 220 are very wide and the writ 
which the article contemplates are not limited tc 
writs of the precise scope a, d character of the English 

writs But. however wide the language of the arlich 
and however various the writs or orders it contem 

p ates the width of language has no effect of releas 

ing the article all° g e;her from the limitations which 

attach in England to interference by means of hi£?h 
prerogative writs. There are certain obvious direction 
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in which more extended power can legitimately be 
exercised under the article, but a revaluation of the 
grounds on which a particular order was made in a 
pending income tax proceeding, governed by its own 
special law, and provided with its owd special reme- 
dies, is not one of such directions. 23 ITR 471 : ILR 

(1955) 1 Cal 216 : AIR 1953 Cal 721 (722, 723) (Pt A) 
(Pr 9) (DB). 

[Reversed on another point in AIR 1961. SC 372.] 

Art. 226 — Powers of High Court— (M. B. Police 
Regulations No. 950). 

Under the Police Regulation No. 950 if the Superin- 
tendent of Police is led to believe, on the information 
at his disposal, that a particular individual is leading 
a life of crime he is empov ered to order surveillance. 
Whether the information, which led the Superinten- 
dent of Police to believe that the petitioner is leading 
a life of crime, is adequate or not is not for the High 
Court to enquire in proceedings under Art. 220. ILR 
(1953) M B 162 : AIR 1954 Madh B 03 (64) (Pt C) 
(Pr 5) (DB). 

~ Art. 226 Prohibition — Satisfaction of Commis- 
sioner of Income-tax before sanctioning proceedings 
under S. 34, Income-tax Act — Justiciability. See 
Income-tax Act (1922), S. 34. AIR 1954 Mad 872 (DB) 

— —Ait. 226— Scope of writ jurisdiction. 

If a person alleges that all her applications for 
registration as foreigner, change of registration, inner 
line permits, extension of stay etc. were made under 
a misapprehension and in ignorarce of her rights as 
Indian citizen, it is for her to approach the appro- 
priate authorities and get hersdf declared as an 
Indian citizen by satisfying them that her conduct 
was iD ignorance of her rights. It is not for the judi- 
cial Commissioner’s Court 'o interfere in such matters. 
The writ jurisdiction of the Judicial Commissioner’s 
Court cannot 'oe invoked to get a declaration of her 
Indian citizenship. AIR 1961 Manipur 37 (40) (Pt C) 
(Pr 12). ’ 

Art. 226 — Special Tribunal — Punishment by — 

Interference by High Court— Industrial Tiibunal can 
examine findings of mauagement on charge of mis- 
conduct and assure itself that there is evidence to 
support the finding — Management no doubt ought 
to have the right to decide what appropriate punish- 
ment should be — But its decision i? liable to be 
reversed if the T ribunal is of opinion that the punish- 
ment is so unjust that remedy is called for in interest 
of justice— Tribunal has absolute discretion to decide 
what punishment should be meted out to guilty 
workman under the circumstances of the case — The 
discretion should not be interfered with on writ 
petition, unless it is shown that the order of the 
Tribunal is perverse or that it exercised its discretion 
illegally in ordering re.instatement of employee. See 
Industrial Disputes Act (1947), S. 11 (2). AIR 1958 
Pat 120 (DB). 

Art. 226 — Interference — Matter within exclusive 

jurisdiction of lower tribunal under special Act — 
Not open for examination of High Court. 63 Punj 
L R 183 : AIR 1961 Punj 464 (466) (Pt C) (Pr 8). 

Art. 226 — Question regarding urgency — Not 

open for judicial review. See Rajasthan Land Acqui- 
sition Act (24 of 1953), S. 17. AIR 1964 Raj 270 (DB). 

Art. 226 — Industrial Disputes Act (1947), Ss. 2 

(k), 10— Constitution of India, Art. 220 — Support to 
cause or grievence by other employees who are not 
aggrieved is not essential — Test is whether a sub- 
stantial number of a particular establishment have 
taken up the cause of the aggrieved person or persons 
— Espousal of the cause of each other by the 
aggrieved persons themselves may be sufficient to 
convert their individual grievances into an industrial 


dispute — Whether the aggrieved persons by them- 
selves constituted an appreciable number of workmen 
in a case is a question of fact — If the Government 
which is the statutory authority to be satisfied 
whet her an industrial dispute exists or not was so 
satisfied, it will not be proper for the High Court 
exercising its extraordinary jurisdiction under Art. 220 
of the Constitution to hold that substantia) number 

of employees are not raising an industrial dispute. 
1962 RLW 417. F 

79 (d). Original proceedings. 

— Art. 226 — Nature of proceedings — Allegation 
about corrupt practices made in election petition — 
Proceeding under Art. 226 for striking out these 
allegations — Proceedings. 

The jurisdiction which the High Court exercises 
under Art. 220 is original in character, as contrasted 
with its appellate or revisional jurisdiction, and the 
proceedings under Art. 220 are not proceedings in 
continuation of the proceedings before any irferior 
tribunal under any Act or status. In determining the 
nature of proceedings under Art. 220, the test is not 
to whom a writ or direclion is issued or whose order 
is quashed, but it is 'what is the nature of the right 
sought to be adjudicated upon and enforced by pro- 
ceedings under Art. 220.’ If the right is any of the 
rights conferred by Part III of the Constitution or 
a civil right, or a statutory right of civil nature, then 
clearly proceedings under Art. 220 for the enforce- 
ment of that right would be ‘civil proceedings.' 
Hence where a party sought to enforce his ‘statutory 
civil right' of having the allegations about corrupt 
practices made by the petitioner in his election peti- 
tion struck out because of his (petitioner's) failure to 
file an affidavit as required by the imperative terms 
of the proviso to S. 83 (1) of the Act and R. 94-A 
of the Rules, the proceedings under Art. 220, in 
which the order sought to be appealed from was 
passed by the High Court are 'civil proceedings'. 

ATR 1952 S C 04 and AIR 3 963 S C 940, Ref. to. \IR 
1957 Pat 103, Dissented from. 1964 Jab L J 549: 
1964 M P L 1 893 : AIR 1965 Madh Pra 15 (18, 19) 
(Pt D) (Prs 8, 9) (DB). 

79 (e). Presidency High Courts, powers 
of, before Constitution. 

• Art. 226 — History of writ jurisdiction of High 

Courts — The Calcutta High Court had jurisdiction 
to issue prerogative writs even before commencement 
of the Constitution. The Lloyds Bank Ltd. v. Lloyds 
and Indian Staff Association, AIR 1956 S C 746 (747) 

(Pt A) (Pr 2). 

• -Art. 226 — Jurisdiction of High Courts before 

Constitution. 

The Calcutta High Court had jurisdiction to issue 
prerogative writs even before the commencement of 
the Constitution. The Lloyds Bark Ltd. v. The Lloyds 
Bank’s India Staff Association, AIR 1956 S C 746 (747) 

(Pt A) (Pr 2). 

79 (f). Special jurisdiction. 

Art. 226 — Conferment of additional power on 

existing Courts or creation of new Court does not 
mean creation of new jurisdiction. 

The conferment of an additional power on existing 
Courts or even the creation of a new Court by the 

Constitution does not of itself create a new jurisdic- 
tion to be called constitutional jurisdiction. Du r 
Supreme Court was created by Art. 124 of the Consti- 
tution and its appellate powers were conferred ny 
Arts. 132 to 130. But it cannot be argued that when 
the Supreme Court hears an appeal from a decre 
of a High Court in a civil suit, the proceedings are 
converted into constitutional proceedings. It 
courts are created or additional powers are conterr 
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On the existing Courts by the Constitution it does not 
mean that a new kind of jurisdiction is created but 
merely that the Courts cannot be abolished nor the 
?^ er ^ res * r * c ^ e d without amending the Constitution. 
Alh 1905 All 100 (115) (Pt C) (Pr 41) (DB). 

“ -26 Scope of High Court’s power under 

Art. z20— Extent of power determined by Art. 220 — 
Existence of right is foundation of High Court’s juris- 
diction Distinction between jurisciction of Court 
and its exercise Origin and history of prerogative 
writs in England — Value of English authorities in 
determining extent of power under Art. 220. I L R 
(1901) 1 All 52 i AIR 1962 All 551 (557. 558, 500) 
(Pt L) (Prs 62, 35, SO, 38, 53, 55, 5G) (DB). 

• “Art. 226 — Scope — High Court acting under 
Art. 22c exercises •jurisdiction’ within meaning of 
S. 4, Court- lees Act as amended by the U. P. Act (10 
of 1959), and not ‘power.’ Khacheru Singh v. S. D. 
O. Khurja, ILR (I960) 1 All 429 i 1000 All VV R 
(HC) 137 : 1900 All L I 170 i A 1 R I960 All 402 
(403) (Pt A) (Prs 2, 3) (F B). 

- — Art. 220— Jurisdiction of lli^h Court. 

The diicretion of the High Court under Art. 226 of 
the Constitution should not ordinarily be exercised 
simply to enable a petitioner to make a claim for 
money in other proceedings. AIR 1900 All 2i)9 (210, 
211) (Pt C) (Pr 8). 

Art. 226— Jurisdiction of High Court. 

The jurisdiction given under Art. 220 of the Cons- 
titution is a special and peculiar right. It is for the 
enforcement of fundamental rights conferred by Part 
III of the Constitution or for any other purpose. So 
far ns the er.f< rcernent ol the fundamental rights is 
concerned, it may be that the petitioner might insist, 
as ot right, on their enforcement but so far as other 
matters are concerned, it is purely in the discretion, 
ary jurisdiction of the High Court, whether it would 
grant it or refuse it. A 1 R 1955 S C 425, hel. on. 
ILR (19591 2 All 207 : AIK I960 All 2U5 (209) (Pt D) 
(Pr 18) (DB). 

• — Arts 220, 245 and 254 — U. P. Sales Tax (Vali- 
dation) Act (15 ot 1958), S. 4 — Validity — Powers of 
High Court— If affected. 

The Legislature derives its power to legislate from 
Art. 245 of the Constitution subject to the pro. 
visions of the Constitution which include Art. 226. 
As S. 4 of the Validation Act leaves no discretion 
with the High Court in the matter of agreeing or re- 
fusing to review its previous order and, after a review 
is granted, makes it obligatory on the High Court to 
pass a particular order, it is obvious that it seriously 
affects those powers. In enacting this provision the 
legislature clearly exceeded its authority and contra* 
vened Art. 245 of the Constitution. While legislat- 
ing on the subject of sales -tax. therefore, it cannot 
be open to the htate legislature to pass a law on the 
subject of sales tax affecting in any way (he powers 
of the High Court to review an order passed by it 

under Art. 220 or under the Civil Procedure Code. 

Section 4 of the U. P. Sales-tax (Validation) Act 
(1958) is, in its applicatian to the High Court in 
exercise of its jurisdiction under Art. 220 of the Cons- 
titution, invalid. Adarsh Bhandar Aligarh v Sales 
Tax Oificer Aligarh, 1959 All L J 350 i 1959 All 
W R iHC) 274 i (1959) 10 S 1 C 304 : ILR (1959) 1 
All 602 : AIR 1959 All 557 (55S) (Prs 7, 9, 10, 11) 
(FBj. 

Art. 220 — Powers of High Court— Exercise of. 

High Courts should in the discharge of their sacred 
duty of administering law and justice exercise the 
powers specially conferred under Art. 220 in accord- 
ance wilh the principles laid down by the Supreme 


Court instead of beiDg astute to discover reasons for 
not applying this great constitutional remedy for 
error aud misgovernment (1957) 2 Lab L J 238 : 
AIR 1956 Andhra 203 (208) (Pt D) (Pr 19). 

“ 7 Art. 226— Powers of High Court — Constitutional 
limitations. 

The Constitution has undoubtedly placed an obli- 
gation on the High Court to protect the rights and 
J ibei ties of the people; but, while it is the duty of the 
High Court to enforce the mandates of the Constitu- 
tion and to see that persons in authority, public 
bodies or institutions within its jurisdiction howso- 
ever high and exalted they may be. keep within the 
bounds ol the Constitution, it is equally the duty and 
the responsibility of the High Court to realise the 
constitutional limitations within which it has to 
functio/i. ILR (1958) 10 Assam 401; AIR 1958 
Assam 160 (1 03, 104) (Pt B) (Pr 5) (DB). 

® Art. 226— Remedy under for pre-Constitution 
cause ot action. 

Where the petitioner was discharged from service 
berore the Constitution, and the order of discharge 
was void under the then existing law, the petitioner, 
should be deemed to be in service and the wrongful 
act of the respondent in not employing him aL,d com- 
lulling him to retire on pension is a sort of continu- 
ing wrong. for w hich he is entitled to seek his remedy 
under the Constitution, which had in the meanwhile 
come into force. High prerogative writs are issued 
ioi the protection of the rights of individuals and to 
check excess or abuse ol powers, and where the 
loundation of the writ prayed lor is a complaint 
against an ultra vires order, it is difficult to say that 
the cau^e of action does not survive when the 
Cogitation came into force. The mischievous effect 
ot the illegal order gives a sort of a continuing cause 
of action. AIR 1950 Madh B 40, Ret. Iliranrroy v. 

State of Assam. AIR 1954 Assam 224 (235) iPt D) 
(IT 11) (I B). 


Art. 220 -Jurisdiction under — Nature. 

The jurisdiction wh ich the High Court exercises in 
issuing writs is a limited jurisdiction. The Court is 
not a Court of appeal, nor i* it a court of revision. 
It has no power to correct either findings of fact or 
even errors qf law. Its sole function is to correct 
persons or tribunals exercising judicial or quasi- 
judicial functions when they assume jurisdiction 
which they do not possess or when they refuse 
to exercise jurisdiction which is vested in them 
by law, or when in the exercise of their juris- 
F. Ct o n ,in5? v * ola . te * he principles of natural justice. 

(« "l pi M ?,' 'iSS 1 : A 1 " 1953 " rd 19 1851 

Reversed on another point in AIR 1956 S C 319.] 

--Art 220 — Central Excises and Salt Act (1 of 
1 i 1 -Scope -Powers of appellate authority 
under tne section are much w ider -t inality of order 
Urder by appellate authority vacating the original 
order — Absence of specific direction in the order — 
Ue novo proceedings cannot be started by Collector 
alter the order - Analogy between powers under the 
section and under Art. 226 of the Constitution cannot 
be drawn — Central Excise Rules (1944) R 223-A 

1964^Ifld l 1 1 01 '" 5 aDd Salt Act (194 ^’ S *’ 35 - A I R 




■ 


Art. 220 does not confer a new remedy w here 

in?, ei i y . he,ore rhe Constitution. 04 
M L VV 065 : 1951-2 ;M L J 171 i VIR 1952 Mnrl 
112 (112) <Pt B) (Pr 1> (DB). 2 

Art. 220— Scope of High Court’s power. 

If authorities act wholly without jurisdiction or in 
excess of jurisdiction the High Couit may , iL appro? 
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priate cases, exercise its special jurisdiction undei 
Art. 226. But in exercising its powers under Art. 226 
the High Court should not constitute itself into an 
appellate authority and substitute its own judgment 
for the judgment of the authority whose order is 
under challenge before it. AIR 1952 S C 192 and 
AIR 1954 S C 2 7, Foil ILR (1954) Cut 644 i AIR 
1955 Orissa 151 (153) (Pt A) (Pr 5) (DB). 

T Art- Proceedings within special jurisdic- 

tion— Issue of writ of certiorari. 

A writ of certiorari can be issued only in respect 
u- P 3a * ters which are within the jurisdiction of the 
High Court. Where an inferior Court is one of civil 
jurisdiction, but by statute or custom it administers 
a law peculiar to its own forum, in respect of some 
particular matter and so possesses to this limited 
extent jurisdiction which t tie superior Court does 
not possess certiorari will not issue to remove pro- 

within that special jurisdic- 
tion. ILR (1953) Cut 682 : AIR 1954 Orissa 67 (70) 
(Pt E) (Pr 11) (DB). 


79 (g). Summary. 

'"—“Art. 226 —procedure — Recording of evidence — 
Practice. 

In the summary proceedings of a writ, where under 
the normal practice, a petition has to be decided on 
the basis of affidavits alone, it is not possible to re- 
cord detailed evidence, including statements of expert 
witnesses which appears to be necessary considering 
the nature of the allegations made and toe reliefs 
claimed. Such a case is eminently fit for being de- 
cided bv a civil Court of original jurisdiction in an 

°/i 1 , g ^ a / 'l riaI AIR 1957 SC 882, Rel. on. AIR 1960 

All 72 (77) (Pt A) (Pr 10). 


Art. 226 Extent of powers — Licence fee im 
posed under S. 174, U. P. District Boards Act, 1922 
to regulate an offensive dangerous or obnoxious trade 
— In the summary proceedings under Art. 226 il 
was not possibfe to hold that the licence fee fixed 
by District Boa-d was excessive See U P. Districl 
Boards Act (10 of 1922), S. 174. A I R 1955 All 184 

(Dd). 


Art. 226—-P° wers under— Exercise of -Another 
remedy available. 

The proceedings under Art. 226 of the Constitu- 
tion being of a summary and coercive nature the 
powers under the article shou’d be sparingly used 
and only in those clear cases where the rights of a 
person have been seriously infringed and he has no 
other adequate and specific remedy available to him. 
AIR 1951 All 1 (F R) and AIR 1950 Pat 887 (FB). 
R® 1 - on - ILR ( 1952) l Cal 282 » 55 CWN 326 : 
AIR 1951 Cal 420 (422) (Pt B; (Pr* 22, 25. 26). 

*7 — ^rt. 226 In proceedings under Art. 226, High 
Lourt cannot start an enquiry as in regular suit. 1965 
Cur L J 3b0 (Punj). 


79 (h). Decision on merits. 


Art. 226 — Motor Vehicles Act ( ’939), Ss. 47 ( l) 
(a). 48 — Application for stage carriage permit — Be. 
jeclion of application b> A pellate Tribunal — Deci- 
;ion by Appellate Tribunal result of proper assess- 
ment of all relevant factors— That all relevant reasons 
are not set out in judgment held not proper ground 
lor issue of writ. See Motor Vehicles Act (IQ^) 
S. 47 (10) (c) AIR 1965 S C 107. ( 39) 


• Art. 226 — Error apparent on Dee of record — 

Proper procedure to be followed by High Court in 
writ jurisdiction. 

In writ proceedings if an error of law apparent on 
the lace of the record is disclosed and a writ is 


issued the usual course to adopt is to correct the 
error and send the case back to the special Tribunal 
for its decision in accordance with law. It would be 
inappropriate for the High Court exercising its writ 

jurisdicti >n to consider ihe evidence for itself and 
reach its own conclusions in masters which have 
been left by the legislature to the decisions of speci- 
ally constituted tribunals. T. Prem Sagar v M/s. 
Standard Vacuum Oil Co., Madras, (1964) 5 S C R 
1030 . (1964) 1 Lab L J 47 i (1964-65) 26 F J R li 

(’964) 8 Fac L R 247: AIR 1965 S C 111 (118) 
(Pt C) (Pr 22) 

* "“Art 226— Certiorari — Inquiry into merits — In 
a petition for a writ of certiorari it would normally 
not be open to the employer petitioner to ch jllenge 
the merits of the findings made by the authorities 
undtr the Industrial Employment (Standing Orders) 
Act (1946 . Associated Cement Co., Ltd. v. P. D. 
Vyas, (I960) 1 Lab L ] 563 : (1961 62 20 F 1 R 59 i 
(1961) 2 Fac L R 569 . i960 Nag L J 473 » i960 
Mad L J (Cr) 204 i 1960 S C J 1269 i (I960) 2 Mad 
L I (SC' 107 . 62 Bom L R 563 i (1960) 2 Andh W R 
(SC) 107 : (1960) 2 S C R 974 : AIR 1960 S C 66 5 
(668,669) (Pt B) (Pr 9) 

• Art. 2 26 — Compulsory retirement of peti- 

tioner— First counter aft idavit stating thatorderof 

retirement is under Art. 465, Civil Service Regula- 
tions (as adapted in U. P.) — Supplementary c >unter- 
affidivit stating that order is also under Rules fram- 
ed under S. 2. Police Act ( 1661) — Opposite party 
held could not be estopped from relying on rules. 

When an authority passes an order which is within 
its competen e it ca mot fail merely Decause it pur- 
ports to be made tin ler a wrong provision if it can be 
'ho vn to be within its powers under any other rule 
and the validity of an order should be judged on a 
consideration of its substance and not its form : A I R 
1958 SC 232 Foil. 

Where in a wi it petition by appellant who was 
made to retire compulsorily the first jounter-affidavit 
filed by State asserted that the petitioner’s compul* 
sory retirement was ordered ui.der Art. 465. Civil 
Service Regulations and in the supplementary counter- 
atfidavit reliance was placed also upjn the Rules made 
under the Police Act: 

Held, that the opposite parties' reliance upon 
Art. 465 in the first instance did not estop them from 
le'ying upon the Rules made under toe Police Vet 
( 186 1 ) Where Art. 465 itself reproduced the Rules 
nude under the Police Act reliance upon it amounted 
to reliance upon the Rules : A I R 1954 S C 369, Foil* 
Abdul Ah id v. Inspector General of Police, U P* 
(1965' l Lab L J 110 i ILR (1964 2 All 959 1964 
All L J 791 i 1964 All VV R (HC) 4 *7 . ( 1964) 9 Fac 
LR 197: AIR 1965 All 142(146,147) (PtC)lPrfl 
(FB). 

— Art. 226 - Industrial dispute - Decision of labour 
Court as to salary— High Court’s p wer to interfere* 

Where the petitioner- company’s argument it writ 
petiti >n under Art. 226 was that in the absence of any 
time scale or grade provided in the factory to apply 
to Stillman it was not open to the Industrial Court to 
hold that Ihe employees in question were entitled to a 
salary of Rs. 80-2-0 per month i 

He'd that this was a matter which was within the 
juri diction ol the labrur Court to decide an 1 if if 
had come to a conclusion, evea though the peti ioner 
may consider it to be unfair or incorrect, High Court 
could not alter it under Art 226. 1958 All L 1 863 \ • 
(1959) 1 Lab L J 227 : A I « 1959 All 369 (372) 

(Pt D)(Pr !3). 

\rt. 226 — Power of High Court — Committee 

having jurisdiction to inquire— High Court s power 
to take away jurisdiction — (Railway Establishment 

Code, Vol. 1, R. 1707 (c)). 
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The High Court cannot, at anv rate, it should not, 
in the exercise of its discretion, take away jurisdiction 
which a committee has, to conduct an inquiry, under 
Its extraordinary powers oo a presumption that there 
may be certain circumstances on which the results of 
the inquiry may Dot be quite fair to the petitioner. 

All 1957 All 671 (677, 67 8) (Pt H) (Pr 36) (DB). 


Art. 226 — Scope of inquiry — Madras Hindu 

Religions and Charitable Endowments Act (19 of 
1951»» S. 52— Consent uo ier — Correctness c moot be 
investigated in Court of Law: A T R 1954 T C 331, 
Dissented from. A I R 1955 All 372. Rel. on. (1957) 
1 Andh VV R 350 : 1957 Andh L T 34 : A I R 1957 
Audh Pra 2S3 (285) (Pt B) (Pr 20). 


~ Art. 226 — Order allowing amendment of elec- 
tion petition —Amendment of clerical nature — Inter- 
Ferencs— (Civil P. C. (1908), S 151). 

ft is always inherent in a Court or Tribunal which 
hts the power to decide a case, to order rect'fication 
of clerical or accidental errors and omissions. If a 
Court or Tribunal has the right to amend such mis- 
takes, the merits of the application for amendment 
cannot be go ie into in a petition for writ. A Court 
or Tribunal which is entitled to pass a c urect order 
may also pass an incorrect order but that would not 
be a ground for invoking the jurisdiction of the High 
Court by a petition for writ, lienee, where an Flee- 
‘i'ion Tribunal allows an amendment of an election 
petition on the ground that the amendment is of a 
clerical Dature, the High Court will not interfere with 
Che exercise of discretion. 1955 All I. j 425 : A I R 
10£« All 251 (251, 252) (Pt A) (Pr 4) (DB). 

— “"-Art. 226 — Scope. 

In the exercise of the jurisdiction conferred by 
Art. 226 of the Constitution the High Court is not to 
be guided by extreme technicalities or even irregu- 
larities which do not affect the merits or justice of the 
oase. ILR (1955) 2 All 37 : A I B 1955 All 62 (85) 
m C) (Pr 5). 

Art. 226 — Beference of industrial dispute to 

{Industrial Tribunal and Industrial Appellate Tribu- 
nal of Ind ia on its own motion and not on report of 
Conciliation Board — Invalidity of reoort and of 
proceedings befo r e Board are not material for consi- 
deration of writ application - (U. P Industrial Dis- 
(putes Act (1947), Ss 3, 4 and 8). 

Where the reference to the U. P. Industrial Tri. 
banal was made by the State Government by Notiica- 
tlon in exercise of the powers conferred by Ss. 3, 4 
and 8 of the U P. Industrial Disputes Act. 1947 and 
tn pursuance of the provisions ol cl (10) of the Noti- 
fication under S 6. U P. Industrial Disputes Act, 
]947 and the notification referring a dispute to the 

industrial Tribunal clearly mentioned that the State 
Government was satisfied that the industrial dispute 
existed, in applications for writs against order of the 
U. P Industrial Tribunal and the Labour Appellate 
Tribunal of India, while examining the proceedings 
fin connection with the exercise of powers of the 
High Court under Art. 220 of the Constitution, the 
High Court cannot go into the question whether that 
Gatisfaction was right or wroog. 

The State Government is competent to make a refe- 
rence to the Industrial Tribunal of its own motion, 
and, where nothing was said in the notificition re- 
ferring the dispute to the Industrial Tribunal, that it 
was referred in pursuance oi the report of ’he Conci- 
liation Board, it must he held that the reference is 
made by the State Government of its o*n motion, 
and the invalidity of the report of the Board or pro- 
ceedings bef are the Board are not material in consi- 
dering the writ application. 1954 All W R(HC) 502 i 
A I R 1954 All 516 (520) (Pt C) k Pr 17). 

Art. 226 — Finding of Tribunal on preliminary 

issue only —No investigation into merits— Time enough 
For agitating question when matter is fully gone into 
before Tribunal — Ca^e held not fit for exercise of 
jurisdiction under Art. 220. (1961-62) 22 F j R 85 t 
/ 1902 ) 2 Lab L J 207 : A I R 1962 Andh Pra 160 (162] 
<Pt C) (Pr 14) (DB). 


Art. 226 — Scope of inquiry. 

All that a High Court exercising its jurisdiction 
under Art 226 of the Constitution is entitled to look 
into is whether the public authority, whose order is 
the subject of a writ petition acted within the ambit 
of its powers or transgressed those limits It is not 
for the High Court to sty whether it has taken a 
correct view of the facts or an erroneous view of the 
facts or whether it has interpreted •-« document rightly 
or wrongly. Where a public authority h -.s jurisdic- 
tion to decide a point, it can decide it rightiv or 
wrongly. 63 Bom L B 1 : A I R 1961 Bom 244 (249) 
(Pt li) (Pr 15) (DB). 

[Overruled on another point in AIR 1900 S C 478.] 

Art. 220— Powers of High Court. 

In an application under Art 220 the High Court 
would not enter into the details of the petitioner's 
claim as that would be determined by the Courts in 
exercise of their ordinary jurisdiction. ILR (1955) 
Hvd 283 i A 1 R 1955 Hyd 109 (109) (Pt B) (Pr 3) 
(DB). 

Art. 226— Jurisdiction of High Court. 

The jurisdiction to issue writs is not wide enough 
or large enough to enable High Courts to convert 
themselves into Courts o- appeal and examine for 
themselves the correctness of the decisions imp ’gned 
or decide what is the view to he taken of the points 
at issue between the pirties including the issue of 
jurisdi tion, if any. A I R 1952 S C 192, Pel . on ILR 
( 19r»3) Hyd 374 : A I R 1953 Hyd 228 (229) (Pt C) 
(Pr 5) (DR). 

Art. 226 — Constitution of Jammu and Kashmir, 

Art. 103 — Jurisdiction under — Nature r?nd scope — 
High Court cannot adjudicate on merits of impugned 
order. See Constitution of Jammu and Kashmir, 
Art. 103. A I R 964 J & K 7. 

Art. 226 —Applicability — Inquiry under Madras 
Hereditary \ illage Offices Act — Collector revoking 
order of suspension — Application under Article — 
Complaint that older of revocation is bad on merits 
and that petitioner was not heard before order — 
Article held was not intended for purposes like this 
— (Midras Hereditary Village Offices Act (3 of 1895), 

S. 7). 1957 Ker LT 401. 

Art. 220 — Decision on merits. 

The Court is not entitled to consider the merits o! 
the order made, in application under Art. 220 of the 
Constitution. 1954 Cri L J 770 i A I R 1954 Kutck 
15 (18) (Pt D) (Pr 11). 


Art. 226 — Jurisdiction — C. P. Forest Contract 

Rules — Conservator of Forests — Order of - Intei- 
ference— (C P. and Berar Forest Contract Rules). 

Id cases of cutti ig of trees from specified camp# 
comprising the lease area, the Conservator of Foresta 
and the Divisional Forest Officer is the competent 
authority whose decision is final. Conservator of 
Forests acts as an arbitrator in such a ma ter and not 
as an apoelldte authority L P A No 55/50 dated 
3n*h September 1957. Foil. 1958 M P L J ( Not«) 
111 * 

— A rl \ 22G 7 Jurisdicti « D under— Nature and scop# 

of —Madias Cinemas (Regulation) Act (9 of 1951 ). 
S. 5— Scope of. '• 
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Section 5 of the Madras Cinemas (Regulation) Act, 
1955, no doubt, enumerates certain considerations 
which the licensing authority is bound to take into 
account. The mere fact that the licensing authority 
took into account circumstances not covered by the 
categories enumerated in S. 5, will not, by itself, 
vitiate the order of the licensing authority. It is of 
course to be borne in mind that when once the autho- 
rity takes into consideration matters not expressly 
enumerated in the statute, it enters into a territory 
where controversy may become inevitable. 

\\ here between two rival applicants for license to 
run a touring cinema the Collector- chose one on the 

ground that the other had already a chance and that 
everybody should have a chance, when all other 
considerations are equal, it cannot be said that the 
consideration taken into account is an unreasonable 
one. Where it is clear that the authority whose order 
is sought to be impeached has applied its mind fairly, 
honestly and impartially, the High Court will be slow 
to interfere with such an order. (1958) 1 M L J 352 : 

(1958) M L J (Cr) 397 : 71 Mad L W 424 : 1958 Mad 
WN 282. 


under Motor Vehicles Act by going into the evidence* 
before the State Transport Authority. AIR 1952 S C- 
192 Foil. 61 Punj L R 647 : ILR (1959) Punj 1644 r 
AIR 1959 Punj 473 (474) (Pt A) (Pr 6). 

" “Art. 226 — Scope of inquiry on the question of 
jurisdiction — Plea relating to merits of case — Not 
cansidered. 

In a petition under Art. 228, if the plea relates to 
the merits ol the case and not to the question of juris- 
diction on which ground alone the lower Tribunal 
rejected the petitioner’s claim, it is not the function 
of the High Court lo make any pronouncement upon 
that contention in the exercise of its extraordinary 
jurisdiction. ILR (1959) 9 Raj 1043. 

—Art. 226— Art. 226 cannot be used to sue irregular 
orders. AIR 1955 NUC(T C) 5999 (DB). 

Art. 226 — Certiorari — Facts not dealt with in 
proceedings sought to be quashed — Power of Court: 
to give finding. 1952 Ker L T 355 : ILR (1953) T C 
284 : AIR 1953 T C 70 (72) (Pt B) (Pr 7). 


\rt. 226-Writ of certiorari -Powers of Hiel 
Court. 

In an application for a writ of certiorari it is no 
open to the High Court to go into the merits of the 
conclusion. (1950) 2 Mad L J 479 : (1950-51) $ 

mR^ 102:AIR 1950 Mad 839 (840} < PtC ) (Pr5 

[Held io AIR 1968 Cal 504 no longer good law or 
another point in view of AIR 1950 S C 188- Ed.] 

Art. 226-Jurisdictian under-Wben exercised. 

Whether or not the High Court may agree with the 
decision of the lower tribunal on the reason it-il 
cannot be said that there was any excessive exercise 
or non. exercise of jurisdiction or any apparent error 

M?p r H C0 K d p hlc ^ has resulted in manifest injustice 

iKplflp C , our ‘ wouId n °t scrutinise the matter f )i 

D n o 6 ?, 1 * ?n dl ^ rent view mav be taken of it 1957 
102 a04MPt DMP? 9,. L 1 488 (Nag) : AIR 1957 N,g 
I* Art. 226 -Petitioner granted petition- writer’s 

and^nrH ° der R ‘ 5 (ii) °f Pun,ab Hi g b Court Rules 
rhC°r d ?: S °“ personal ground under order ol 
Uhiet Justice -Grant is contrary to R 5 of the Punjab 

Tnnrf -r rt and 0rders -Resolution by Full 

Court at its administrative meeting held subsequently 

not to re new licence -Resolution not open to question 

repeffipd rt " u 0f the Co ° stitu “™. as Solution only 
!w£ d ?“ obv,ous caie of mistake. There is no justi 

discretion in favour of peti. 

A?fi A " » «' im > • S - « 
ZT, o"dSi;“ ilb C ’“" -i " 

Ho wever extensive Jhe jurisdiction of the High 

Ar u, 220 u mly be jt is not so wide or 
t0 f e ? ab e tbe High Court to convert itself 
into a Court of appeal and examine for itself the cor- 
rectness of the decisions impugned and decide what 

1 i 6 Ti r0pf . Vie * to be taken or the order to be 
made. This is an extraordinary remedy which i? to 

e used very sparingly and in grave cases only. 65 

Punj L R 152 i 1963 (1) Cri L J 709. 

Art. 226— Jurisdiction of High Court— Order of 
appellate authority under Motor Vehicles Act— High 

Court's power to examine correctness— (Motor Vehi- 
cles Act (1939), S 04). 

It is not open to the High Court in proceedings 
Under Art. 226 of the Constitution to convert itself 
into a Court of appeal and then to examine the cor- 
rectness of the order made by the appellate authority 


Ait. 226 — Award by Industrial Tribunal — Re* 
medy available to challenge award petition under 
Art. 226 — High Cou t will not express opinion on 
award- (Industrial Disputes Act (1947), S. 7). 

When a remedy is available to the petitioner to 
challenge the sustainability of award giveD by an 
Industrial Tribunal, it will not be proper for the 
High Court to usurp the jurisdiction of the appellate 
Tribunal while dealing with the petition presented 
under Art. 226 of the Constitution and to express any 
opinion on the merits of the award. (1952) 2 Lab L P 
9 : AIR 1952 Trav.Co 371 (376, 377) (Pt F) (Pr 12). 

Art. 226 — Application for writ of certiorari or 

mandamus — Power of High Court to enter into 
merits of the case. 

When an application for the issue of a writ of 
certiorari or mandamus is presented to the High Court 
for quashing the proceedings of the Government 
under R. 16 of the Paddy Acquisition and Movement 
Control Order (1950), it is not competent for the High 
Cour v , after quashing the proceedings, to go into the' 
merits of the case and decide questions involved in 
the case as if it were disposing of an appeal from the- 
decision of the Government. ILR (1951) TC 691? 
1951 Ker L7 268 : AIR 1951 Trav.Co 241 (243, 
244) (Pt B) (Pr 6) (DB). 

Arts. 226 and *227 — Powers of High Court under 

— Labour Court acting within jurisdiction— Decision 

— Inter! erence on merits. 

Where the points raised in a writ petition are on 
the basis that the lower Court acted against the evi- 
dence and erroneously and not in accordance with 

law, they cannot be gone into in proceedings under 

Art. 226 or under Art. 227. The High Court cannot 
sit in appeal ever the lower Court in proceedings 

under Art. 226 or Art. 227. 

The Tribunals appointed under the Industrial Dis- 
putes Act have got the jurisdiction to go into the 
question vhether the dismissal or discharge or re- 
trenchment of a workman was wrongful and whether 
he was entitled to re-instatement. Hence, in deciding 
the question whether the dischirge was right or 
wrong the High Court will not interfere with its 
award unless it is pointed out that there was an error 
apparent on the fa?e of the iecord or that the Labour 
Court has come to a decision without any kind or 
evidence before it or it has totally failed to consider 
any evidence adduced before it in comiDg ^ ,ts 
elusion or that it has acted in violation pf all * 

pies of natural justice. AIR i960 Tripura 35 ( > 

(Pt A) (Pis 18, 20, 21). 
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" Art. 226— Removal of person from office— Inter- 
ference— (Vindhya Pradesh Gram Panchayat Ordiu- 

•nce (1949), Ss. 48, 5 and 110 (2), Buies under, 
Rule 61). 

Where the District Magistrate removes a person 
from the office of pradhan of ihe Gram Panchayat on 
one of the grounds mentioned in S. 5 and under 
powers given to him by S. 48, and he expressly set 
out his reasons for removal, the removal cannot be 
questioned even though he wrongly refers to Ss. 48 
and 5, because he is competent to act under R. 61 
framed under S. 110 (2) (vi). 

In considering whether the Magistrate has acted 
ultra vires the High Court should look into the sub- 
stance of the order and the competency of the autho- 
rity and Dot into the false demonstration in the 
numbers of the rules and sections. Normally the 
High Court *ill not interfere with such discretion. 
Cases might arise where iD arriving at this conclusion 
the prescribed authority is acting mala fide, or in a 
biased manner. 

Again, as the taking of explanation is provided in 
the rules, and is in any case a requirement of natural 
justice, the reason should be either a non controver- 
tible fact, or one which is precise enough to enable a 
confronting, failure in this will call for inteiference. 
If the reason given is bona tide aod unbiased, the 
Court will assume a proper exeicise of discretion, 
even though it may consider the reason insufficient. 
The tests are : firstly, has the prescribed authority 
confronted the office-bearer with a clear and un- 
ambiguous ground for holding that his continuance 
in office is undesirable in the interest of the public ? 
Secondly, is it mere bias, or a ground which a reason- 
able and fair-minded person will act upon ? Thirdly, 
is the prescribed authority acting mala fide (i. e.) 
giving a ground knowing it to be inapplicable and 
intending all the time somehow to remove the office- 
bearer ? 

Where the reason for the removal from office was 
that the person was bound down under 8. 109, Crimi- 
nal P. C., it is not for the High Court to substitute its 
judgment whatever it may be, for that of the pres- 
cribed authority, who has full discretion to decide, 
on the effect on a person's antecedents or his fitness to 
hold an office in the Panchayat. A I R 1953 Viudh 
Pri 47 (48, 49) (Prs 4, 5, 6). 


79 (i). Appreciation of evidence. 

• Art. 32 — Evidence — Law framed in general 

terms— Evidence to show that law was meant to hit 
him alone — Admissibility. 

Per Wanchoo, J. — Where the law is general in 
terms and there is no question of its direct enforce- 
ment by the State in the form, for example, of grant 
of licences, issue of notices, submission of returns, 
and so on actually resulting in wholesale abuse of 
its provisions the High Court will not permit an 
applicant under Art. 32 to lead evidence to show that 
the law was meant to hit him alone. Kochunni Nayar 
v. State of Madras, 1959 Ker L J 464 : (1959) 2 S C A 
248 : 1959 S C J 858 : (1959) 2 Andh W R (S C) 70 i 
(1959)2 Mad L J (S Cl 70: (1959) Supp (2) SCR 
316 j A I R 1959 S C 725 (735) (Pt F) (p r 14). 

Art. 226 — Mandamus — Jurisdiction of High 

Court— Notification under S. 3 (4), Essential Supplies 
(Temporary Powers) Act, 1948, challenged as illegal 
ana ultra vires — Notification superseded by anoiher 
— Amendment of writ petition— Grievance that peti- 
tioner incurred financial loss under previous notifica- 
tion cannot be gone into— This can be done in appro- 
priate civil proceeding. A I R 1955 N U C (All) 
3594 (DR). 1 ' 


Art. 226— Onus of proof —Evidence in writ pro- 
ceedings if can be considered. See Ibid, Art. 5 /1Q5 «i 
62 Cal W N 589. 1 


-Art. 226 — Enquiry against public servant — 
Appraisement of evidence by Enquiry Officer— High 
Court cannot substitute it by its own appraisement 

in writ proceedings. A I R 1964 Cal 415 (417, 418) 
(Pt B) (Pr 13). 


•Art. 226 — Scope of inquiry. 

Where an order suspending a civil servant for a 
period of one year passed by way of punishment is 
challenged under Art. 226, the question of sufficiency 
or otherwise of the evidence on the strength of which 
the said order was passed, is a matter beyond the 
scope of a petition under Art. 226. Such a petition 
cannot be deemed to be an appeal against the irn- 
pugned order* If there is nothing oe record lo show 
that over and above the opportunities which were 
made available to the petitioner to show that he was 
innocent of the charge against him, he v. anted further 
opportunities and that any such request was turned 
down he is not entitled to complain that sufficient 
opportunities were not given to him or that there has 
been a violation of the rules of natural justice in the 
o{ tbe inquiry into the charge against him. 
195/ Ker L J 988 i 1957 Ker L T 1070 i 1 LR (1958) 

fi e * !;l A r l (1 ? 58) 2 Lab L J 399 : A I R 1958 Ker 72 
(74) (Pt D) (IT 7) (DB). 


Art. 226 \\ rit of certiorari — Appreciation of 

cvideuce — Outside purview of an enquiry for writ 
under Art. 226. 

I he argument that some evidence was not duly 
considered by the tribunal would normally pertain to 
the realm of the appreciation of evidence and would 
as such be outside the purview of an enquiry in pro- 

a Y " g A f ?i- a X vr ff of certior an under Art. 220. A I R 
1964 3 C 47/, Foil. (1964)2 MysLJ 373: (1965) 1 
Law Rep 219 (DR). M 


— — w v|^ v vs < i j i j u 1 1 Vi 

It is not the function of the High Court, while 
exeicising its jurisdiction under Art. 226 to examine 

the weight to he given to a particular oiece of evi- 

\° )D 157 , A I R i960 Orissa 68 
(71, r2) (Pt F) (Pr 10) (DB). 

[Reversed on ancther point in A I R 19(3 S C 779.] 

Art. 226— Scope and applicability. 

Where the question as to the character of the pro- 
perty, whether it was trust property or personal pro- 
perty, depended upon the custom and usage of the 
Math, upon the interpretation of the documents of 

1 1 u 3 s ° u P 0n tbe source from which the 
Mahanths acquired the lands, and it was further 

necessary to examine in each case v hether the 
Mahanths dealt with the property as trust property 

or as personal property : 

Held, that the question could not be determined 
. olely on the affidavits, it depended upon investigation 
ot facts and involved recordirg of evidence, a pro- 
ceeding under Ait. 220 was not a proper machine.y 
tor investigating such questions of fact. IP 53 RLJR 
608 : A I R 1954 Rat 278 (278) (Pt B) (R r 5) (DB). 

—Art 226 — Powers of High Court in proceedings 

under Scope of — Cannot decide questions of fact 
on going through the record. 

In preceding* under Art. 220 of the Constitution , 
if a finding is gwen by a tribunal which is not sup- 
ported by any evidence, the High Courl will not 
sustiin the finding. However, if the Tribunal has not 

at .° 1 0n a vlta l matter in the case, 
the High Court would not go through the record of 

L J 772 e : ln G7°i r >un LJuTlc' 1905 Cu ' 

Art. 226— Nature of High Court’s power. 

The scope of a petition under Art. 220 of the Con- 
stitution is very limited. It cannot leview, reweigh 
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or re-assess the finding of fact given by the depart- 
mental Tribunals. AIR I960 Punj 58 (01) (Pt a) 
(Pr 3). 

A't. 226 — Punjab Court of Wards Act (1903), 

S. 12 Superintendence of property assumed under 
S. 5 < 2 ) ( d i — Evidence — Sulficieacy of. See Punjab 
Court of Wards Act (2 of 19u3), 5. 12. AIR 1954 
Punj 247. 

— Art 226— Powers of High Court — Aopreciation 
of evidence by Lab jur Couit — Interference by High 
Court. 

The Labour Court has every jurisdiction to rely or 
nottorelv on the evidence placed before it. High 
Court will not interfere with such appreciation of 
evidence by the Labour Court in writ proceedings, 
unh ss it is pointed out that such appreciation has 
been utterly perverse or that the Laoour Court has 
failed to consider oral evidenca place 1 before it or 
that it has based its order on no evidence whatsoever. 
A l R 1964 Tripura 32 (34) (Pt D, (Pr 10). 

79 (j) Discretionary orders. 

• Art 226 — Industrial Disputes Act (1947), 

Ss. 10. 12 — Discretion of Government to refer dispute 
under S. 12 \5) — Section 12 5) does not confer power 
on Governme. t to make rfference independently of 
S. 10 (1) — Under S 12 (5) Government cm consider 
other relevant facts besides the report of Conciliition 
Officer -Government in considering question ol refer- 
ence taking into consideration extraneous matters — 
Writ of mandamus can issue requiring G >vemment to 
reconsider its decision S»ate of Bom^v v. K P. 
Krishuan. (I960) l F L R 392 « (i960 2 Lab LI *92: 
(1980-61) 19 F J R 61 i (1960) 2 S C A 5*7 i 63 B m 
L 9 127 « ‘961 N ig L J 205 . (1961) I SCR 227 , 
(1961) 2 S CJ 360 : i I R 1960 SC 1223(1225, 1226, 
1227, 1228, 1230, 1231, 1232) (Prs 5, 8, 9, 10, 11, 
12, 16 17, 18). 

A»t. 226— Discretion of Police — High Court can 

go into the matter. >ee Criminal P. C. (1898), S. 151. 
1965 (1) Cri L J 413 i A I R 1S65 All 161. 

Art. 226 —Certiorari— When will issue — Matter 

falling within d scr< tion of assessing authority — 
Certiorari will not issue U. P Agricultural Income- 
tax Act 1948 (3 of 1949). S 31. 

It is well settled that certiorari will issue only 
where there is an error of jurisdiction or a manifest 
eiror of law or a breach of the pnuciples of natural 
justice. Whether or not an assessee should be pena- 
lised, when he is in default and the facts and cir- 
cumstances clo he the authority with juris 'iction to 
impose a pen tlty, is a matter fa'ling within the dis- 
cre 1 ion of that authority. That the assessing autho- 
rity should have awaited the decision of the assessee’s 
appeals and revision applications and the outcome 
of his stay applications bef >re the Board is a matter 
falling within the < iscretion of the authority and not 
a consideration warranting the grant of certiorari. 

1965 All L J 1 L02. 

Art 226 — Discretionary orders — Interference 

in writ proceedings -Competency — .Motor Vehicles 
Act (1939), S. 60)— (Criminal P C. (1898), S. 35). 

If a Tribunal has exercLed the discretion entrusted 
to it bona fide, not influenced bv extraneous or irrele- 
vant considerations and not arbitrarily or illegally, 
the courts cannot interfere; but they have power to 
prevent the intentional usurpation or mistaken as- 
sumption of a jurisdiction beyond that given to the 
Tribunal by law. 

Where the Regional Transport Authority had im- 
posed a penalty of suspension of permit on the 
ground that he contravened two of the terms of the 
permit, but it was found that the authority’s view in 


respect of one of them was legally untenable : 

Held, that when the permit. holder could not have 
been held guilty of one of the charges the considera- 
tions in respect of that charge became extraneoui 
considerations and, therefore, the order of suspension 
passedwas liable to be quashed: 

Held, further, that in the writ proceedings the 
High Court, is not sittiag in appeal against the deci- 
sion of the transport authorities and cannot substitute 
its own view about the punishment for that taken by 
them. ((910) 2 KB 165. Relied on. 1958 All W R 

% 97 ? 1958 A,J L J 37 : 1958 Cr L J 9*4 : 1958 

Al1 Cr R 79 : AIR 1958 All 575 (577,578) (Pt D) 
(Prs 7, 8, 9) (DB). 


" AH. 226 — Discretionary orders— Motor Vehicle* 
Act Refusal to renew permit — Discretion of Trans- 
port Authority — Interference. See Motor Vehicles 
Act (1939). S. 58. AIR 1958 All 30. 


A rt. 226 —Discrelionary orders — Order granting 
pension — Whether amenable to certiorari — (Pen- 
sions Act (1871), S. 5). 

Where an order granting pension is passed by the 
Government pursuant to the discretion reserved to 
themselves and Dot in exercise of any of the powers 
conferred by S. 5, Pensions Act the order cannot be 
regarded as a judicial determination made after hear- 
ing both the parties and is not, therefore, amenable 
to c c rtiorari. AtR 1959 Andh Pra 487 (490,491) 
(Pt D) (Pr 16) (DB). 

Art. 226 — Scope — Leasehold right to collect 
tolls — No obligation on Government to auction — 
No injury to possible participant in auction — Writ 
petition do°s no lie. See Madras Canals and Ferries 
Act (2 of 1890), S. 12. AIR 1958 Andh Pra 331. 


—Art 226— Discretionary orders — Interference. 

If Government had complete discretion in making 
the settlement with X or Y the High Court would be 
powerless to interfere with the exercise of their dis* 
cretion, even if there appear to be reasons that the 
discretion has not been properly used. AIR 1958 
Assam 9 (10, 11) (Pt A) (Pr 4) (DB). 

— Arts. 226, 227 —Tribunal not allowing newground 
to be raised — No remedy under Art. 220 or 227. 
AIR 1955 NUC (Assam) 1301. 

Art. 220 — Issue of permit — Scope of S. 48 — 

Motor Vehicles — High Court when will not inter- 
fere. See Motor Vehicles Act (1939), S. 42. AIR 1954 
Assam 219 (DB). 

Art. 226 — Interference in discretionary matters— 

Exercise of discretion under S. 33. Industrial Dis- 
putes Act (1947) - Interference by Appellate Tribu- 
nal. See Industrial Disputes (ApoelMe Tribunal) 
Act ( L950), S. 7. AIR 1954 Bom 342 (DB). 

—Art. 226— Diicretionary orders— Interference. 

The question whether an application for reviiion is 
to be treated and dealt with as a memorandum of 
appeal or vice versa is a matter which is e jtirely in 
the discretion of the Court before which such appeal 
is preferred or the application for revision is made. 
The High Court cannot in exercise of its powers 
under Art 220 of the Constitution interfere with the 
exercise of such discretion unless it can be establish- 
ed that the dis iretion has been exercised arbitrarily 
or mala fide. 61 Cal WN 612 i AIR 1958 Cil 14 
(18. 19) (Pt F (Pr 7). 

Art. 226 — Foundation for jurisdiction under — 

Existence of right. 

Foundation for jurisdiction under Art. 220 is the 
existence of a right in petition — Granting of import 
licence depending on discretion of authority and no 
as of right— Refusal to grant licence— Petition under 
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Art. 220 for writ is not maintainable. \IR 1952 S C 
12; AIR 1954 Cal 159 : AIR 1952 S C 192, Rel. on. 
AIR 1953 Cal 591 (592, 593) (Pt A) (Prs 4, 5). 

Art. 226— Certiorari — Grounds for issuing it — 

Interference in discretionary matters. 

Under para. 12 of Cabinet Order No. 578-C the 
authorities are given power to cancel both the allot- 
ments in case a double allotment obtained by a dis- 
placed person is suppressed by him. But this para- 
graph does not make it obligatory upon the 
authorities to cancel both the allotments. It is a 
matter resting with their discretion. Hence the mere 
circumstance that those authorities exercised their 
discretion in ODe way and not in another way or that 
they reached one conclusion and not the oth^r on 
their own appreciation of the facts of the case is 
surely not a ground for interfering on certiorari. 
AIR 1959 J & K 98 (102) (Pt B) (Pr 12) (DB). 

Arts 220 and 311— Powers of High Court. 

The High Court cannot substitute its own opinion 
ror the opinion of an appointing authority as regards 
the merit and suitability of a cancidate. If a candi- 
date appointed possesses minimum qualifications, the 
appointment ca* not be challenged merely on the 
ground that in the opinion of the High Court there 
may be others with better merit. The opinion of the 
appointing authority must prevail, if it is not other- 
wise con rary to the letter and the spirit of the rules. 
3 he Court cannot substitute its opinion for that of the 
appointing authority. AIR 1958 J&K 40 (41) (Pr 5) 


%rt. 226— Powers of High Court —Appointment 

to official position cannot be directed. 

The appointment to an official position in the 
Government, even if it be simply a clerical position 
is not a mere ministerial act, Hut one involving the 
exercise of judgment. Therefore it is one of those 
acts over which the Courts have no general supervis- 
ing po.ver. 

The Court, therefore, cannot substitute its own 
judgment for that of the appointing authority and 
tho direction that the persons before the Court be 
appointed to the posts to which others had been ap- 
pointed cannot be sustained. AIR 1951 S C 229, Foil. 
AIR 1958 J & K 14 (1G ,17) (Pt C) (Prs 10, 17) (DB). 

— — Art. 226 — Discretion of the High Court- Grant 
of permit -Motor Vehicles Act (1939), Ss. 48 an i 64 
—Order of State Transport Appellate Tribunal grant- 
ing permit to one of applicants for the reasons men- 
tioned therein— Not a case for interference. 1962 Ker 
L J 14i9. 

"—Art. 226 - Exercise of discretion by Court — 
Discretion properly exercised -No interference. 

Where the Court had a discretion to examine or 
not to examine any witness suo motu and the discre- 
tion wisnot improperly exercised mere failure to 
pass order on an application made for the purpose 
?oe r ,i°w ? e 9 'estioned by meins of a writ petition. 

m = a C fi2 ' ' l9S9 M >’ L I 1086 , 1959 Jab L I 
I 54 ‘ 1959 M *' L J (Notes) 115 i I L II (1959) Madh 

it ra 190. 


Arts. 226 and 227 — Appealable orders — Wr 

rP lec * ions — Representation ot the Peop 
Act ( 1951), Ss. 90 (5) and 83). 

A tribunal maybe right or wrong in allowing 
disallowii g an a nendment but if it acts with fur 
Action the discretion prima facie exercised by it w 
not be interfered with by way of writ petition. It 
a matter which may be properly taken in an appe 
that may be hied against the final decision. AIR IV 
Andh Pra 175, Disting. 1958 MPLJ 655: 


M P C 194 i 1958 Jab L J 200 i AIR 1958 Madh Pra 
230 (236, 237) (Pt A) (Pr 4) (DB). 

Art 226 — Extreme penalty of dismissal effected 

Rule laying down punishment of dismissal optional 
—Employer would be well advised to give opportu- 
nity to employee to prove past good conduct. But in 
such matter it is doubtful whether jur ^diction of 
High Court could be invoked under Art. 220 of Con- 
stitution of India. (1964) 2 Mad L J 349. 

- Art 226 — Preference between universities — 
Discretionary — High Court cannot interfere with such 
discretion. See Ibid, Art. 14. AIR 1958 Mad 494. 

Art. 226 — Discretionary order -Issue of writ. 

The Maharaja of Manipur acting as the head of all 
the religious institutions in his State is an indepen- 
dent tribunal to which a writ carnot be issued under 
Art 220. 

In any case the question of appointment or dismis- 
sal of a Sebaiyet and other allied matters or makers 
purely within his discretion and he need not proceed 
in a quasi-judicial way when deciding them. AfR 
1917 PC 71, Distinguished. The decision of the 
Maharaja to remove the Sebaiyet will be of purely ad- 
ministrative nature and it is not fettered by dny rules, 
such as bind a judicial tribunal. AIR 1959 Manipur 
10 (11) (Prs 9, 10, 11) 


Art. 226 —Discretionary orders— Interference — 
Promotion of teacher of private school Art. 311. 

5 hr qucstioi of promotion of a teacher of a private 
school receiving grant-in-aid from Government is 
within the power a r d discretion of the superior 
authority and is not justiciable, ui less the question is 
decided in contravention of tho provisions of seme 
specific rules. Where there are no such rules, promo- 
tion cannot automa ically go by seniority. The High 
Court will not go into the question of punishme t, as 
an appellate Court might do in a proceeding under 
Art 220. when the matter is a matter purely within 
the discretion of the Managing Committee. AIR 1959 
Manipur I (7, 8) (Pt B) (Prs 35, 38) 

"Arts. 226, 311 — Promotion is in discretion of 
authority Lfgal action to enforce promotion does 
not lie. See Ibid, Art. 311. A I R 1958 Manipur 35. 

“ Art - 22G— Industrial Disputes Act (1947), S. 25F— 
Termination of serv ces — Compensation instead of 
reinstatement ordeied by Tribunal High murt will 
not interfere with discretion under Art. 220 of the 
Constitution. (1963) 1 Mys L J 547 (DB). 


u.ouiiuuimiT uruers - industrial In. 

bunal —Refusal to grant adjournment - Interference 
by High Court — (Industrial Disputes). 

There can be no doubt that granting of adjourn 
mentsisa matter of discretion with the Court or 

concerned and the ITgh Court act-ng under 
Art 220 of the Constitution will not interfere with the 
exercise of such discretion unless it can be shown that 
the discretion had been exercised capriciously or 
orbitran'y so as virtually to amount to a negation of 
the principles of natural (ustice or to occasion failure 
of justice. 37 \lys L I 344 i (1959 60. 17 F I R 445 - 
I L R ( 1958) Mys 914 » (1959) 2 Lab L J 196 • A I R 
1959 Mys 180 (181) (Pt A) (Pr 5) (DB) 


ference^ anc * “^"~^ ,SCret,0nar >' orders— Inter- 

2 ^ 0 V o I 6 1 h , h r ' . ' ' ° D i° f 'E 16 Hi « h Cou '1 »nder Art. 
* o the Constitution has been invoked, and a writ 

ot certiorari has oeen prayed for, it cannot sit a Ta 
Court of Appeal. AIR 1955 S C 233. Rel. on Where 

k exercised by the Tribunal cannot be 
said to have been exercised either arbitrarily or capri- 
ciously, even if it were to be assumed that the Tribal 
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nal came to an erroneous conclusion, it is not a matter 

nqlsi ar i d i t V V r h 'i C -n the o5 : lgh OU 8 ht t0 'nferfere. 

i, 8 oA Lab £ J ' 9 1 35 Mvs L J 359 : ILR (1957) 
Mys 266 : AIR 1958 Mys 26 (28) (Ft B) (Pr 3) (DB). 

- Art. 220-Opening slaughter-house is discretio- 

Wipal committee closing down slaughter 
house for beef and cancelling licerse for same — No 

mterfe'ence See Municipalities -C. P. Municipalities 
Act, S. 140. 19 d 1 Nag L J (Notes) 112. 

-—Art. 226- Discretionary orders — Interference 
with Order condoning delay in filing appeal pas- 

rF0 / ° f Iavv (Limitation Act 
(190S). S. 5 - Sufficient cause) - (Administration of 
Evacuee Property (Central) Rules (1950), R. 31 (7) ). 

At the time of the admission of the appeal, the 
admission matter was heard ex parte and, therefore it 
was not necessary for the Custodian to give aDy 
reason, if he did not like to do so. But he had to be 

satisfied and he was satisfied, and, therefore, he con- 

doned the delay and admitted the appeal, but at the 
hnal hearing of the appeal, when an objection on this 
account was taken before him by the petitioner, he 
dealt with the matter in detail. Hence, there is no 
error o) law in the order of the Custodian condoning 
the delay in filing the appeal under 5 5 of the Limi- 
tatnn Act read wlh R. 31 (7) of the Rules, which can 
entitle the High Couri to interfere on a writ applica- 

M>° n onwnm PSt 920 1 AIR 1957 Pflt 235 < 239 ) (Pi 
Irr zUJ (Do)# 

[Reversed on another point in AIR 1901 S C 1312.] 

-—Art. 226— Exercise of discretion by lower tribunal 
—Interference in writ proceecings - Services of em- 
ployee illegally terminated on 1 12.1958 while the 
employer closed his activities on 1-10.1959-Tribunal 
granting six months' remuneration to employee— Con- 
tention that he should have been granted remunera- 
tiOL for ten months or which the employer continued 
his activities after illegal termination of service— Held 
the grant of relief in this respect could not be said to 

to correction in writ proceedings - 
W he.her the Tribunal thought it 6t to grant compen- 
sation for six months or ten was a matter of discretion 
and it would be wrong for the High Court to inter- 
fere on this score. ILR (1962) 1 Punj 795 : 1902 Cur 

209 ■ a,b 1982 s & 

—Art. 226-Powers of High Court - Error of law 
—Discretionary orders. 

. Although the High Court has power to compel a 
judicial or a quasi.judicial tribunal to perform a 
function imposed upon it b> law, it has no power to 
correct the decision of a tribunal which is erroneous 
in point of law or to control the discretion and jucg- 
ment of such tribunal acting within the scope of its 
judicial or quasi-judicial power. 

A writ of certiorari is not a writ of course but it 
cm be justified only in cases of excess of authority or 
flagrant and palpable violation of law which have in 
addition caused grave and uanifest miscarriage of 
justice. Mere mistakes of fact, or even of law, within 
the p->wer and competence of the administrative 
tribunals, even in the determination of rival claims, 
are by themselves not subject to scrutiny under Art' 
220 of the Constitution. AIR 1957 Punj 206 Pel ‘on’ 

ILR (19*9) Punj 2121: AIR 1959 Punj 638 (641 
642, 043) (Pt D; (Prs 6, 8). ' ’ 

— -Art. 226 -Discretionary orders — Interference See 
Industria 1 Disputes Act (1947), S. 11 (3) (b). AIR 1959 
Punj 189. 

. i 

r ArN ? 23 r- C , rim I i . nal p - c ( 1898), S. 523— “Make 

order as he thinks fit respecting the disposal of such 
property —Property seize! delivered to Collector , 
tor disposal Petitioner from whose possession pro- i 


perty is seized applying High Court under Art. 226 
Constitution of India-S. 523. Cr. P. C., vests discre- 

di°soreti^ ag,S Vi ate 7°u rder . made in exerciie of such 
Court* W1 DOt be ,nterfer ed with by High 

S o f skimmed mi . 1 k Powder, in respect of which 
res oect of l? S h PeC a d t0 have been comm »«ed and in 

” b r e,Zed b I t J 10 ,P oI,c , e from the possession of the 
petitioner and delivered by the Magistrate to the 

by sale’s to be deposited in Government treasui*, 

instead ofdehvenng the bags to the petitioner, undTr 
2 L C 5 a u P ' 9“ f , he disposal of the bags having 

us been made by the Magistrate in exercise of his 

w it h^h ‘ ” D n C F k S 'n 2S ' his order cannot be interfered 

imdl a t . hp Q ofi lg i 9 OU 7 ln exercise of its jurisdiction 
under Art. 226 of the Constitution. The clau:e “who 

shall make such order as he thinks fit respecting the 

disposal of such property" is wide in its amplitude 

and confers adequate power on the Magistrate to act 

as tie deems fit having regird to the circumstances of 

:? e case - / he word disposal here appears to connote 

the exerene of one's power of control. It is to deter- 

mine the fate of the property as the exigeicies of the 

LW 3 U 0. geSt A 1 H 1952 Ail 47 °' BeI * on ' 1963 Bai 

—Art. 226 Discretionary orders —Citizenship Act 
Collector granting certificate of citizenship by regis- 
tration or carceiling same — Interference by High 

, Q °’' rt * See Citizenship Act (1955), S. 5 (1) (a). A I R 
1U58 Raj 172 (DB). 

Arts. 226, 297— Power of High Court to grant 
sanchon under S. 92, Civil P. C.-^Civil P. C. (1908), 

^ a 2 ] J™ Nag 89, dissented frem. 

Art. ll 6 cannot be read and construed as conferring 
P e a ^ e jurisdiction on the High Court. Even 
though Art. 220 is couched in very comprehensive 
ter™, there is a clear indication in the Constitution 
itself that an overriding appellate jurisdiction is not 
intended to he conferred on the High Court by this 
Article. The High Court cannot consider the petitio- 
ners claim that they are entitled to get the sanction 
under S. 92, C. P. Code, for the institution of the 
contemplated suit, on its merits and directly issue 
the sanction, or command the Advocate General to 
give such sanction or consent. The decision in that 
matter should essentially be that of the Advocate- 
General and the same rests on a proper discretion to 
be exercised by him in the light of the relevant facts 
and circumstances. The High Court cannot usurp his- 
jurisdiction in that matter and substitute its own dis- 
cretion for his discretion and impose its independent 
decision on him. 

Art. 227 also cannot be invoked for the grant of 
such relief. The power conferred on the High Court 
by this Article is undoubtedly very much limited in 
its scope than the power under Art. 226. The High 
Court cannot by exercising the power conferred on it 
under Art. 227, form a decision of its own as to whe- 
ther the sanction applied for by the petitioners should 
be given or not, or issue a direction to the Advocate- 
General that he should decide the matter in any parti- 
cular manner. Case law discussed. ILR (1954) T C 
369 : AIR 1954 Trav-Co 331 (344, 345) (Pt D) 

(Prs 26, 27). 

Overruled on another point in AIR 1902 Ker 90 

(FB)J 

Art. 220 — Exercise of discretion by Ad/ocite- 

General under S. 92, Civil P. C.— [Civil P. C> ( 190S> 

c no l 


S. 92]. 

Where the discretion has been properlv exercised 
as contemplated by law, the decision reached by the 
authority concerned cannot be interfered with by a 
Court. No doubt there is nothing in S. 92 to compe^ 
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the Advocate-General to give his sanction or consent 
to institute a suit in respect of a public trust whenever 
two or more persons having an interest in such trust 
come forward with a request in that direction on the 
allegation that the trustees are guilty of breach of trust. 
Un the o her hand, the duty is cast on him to consider 

ibe allegations on the merits and to deckle for him- 

selt whether the paramount interests of the trust 
require the institution of the contemplated suit. He 

nas to exercise his Own discretion in the matter and 

come to a definite conclusion one way or the other. 
It is a judicial discretion which has to be properly 

and reasonably exercised in accordance with certain 

well recognised principles of law. 

Held, that a perusal of the order of the Advocate- 
general showed that the several points raised by the 
contesting parties had been duly considered by the 
Advocate-General in coming to the conclusion that it 
will not be in the paramount interest of the trust to 

nf k U , int ° a Ilti , ga 5 io 1 n as de sired by the petitioners. 
He bad approached the question before him in a real 

and proper perspective. He had also weighed the 
several aspects placed before him for reaching hi. 

ultimate- conclusion. Theenquiry which the Advocate* 

General could undertake under S. 92 of the Code of 
Uvil Procedure was limited in its scope and character 

?n not . opSQ h[m t0 embark on any.detailed 

investigation into all minor allegations made bv the 

parties and to call witnesses and administer oath to 

them and to permit their examination and cross* 

Court ” 3 ^ 3S * W3S * unctionin 8 as a regular 

. Even , if the Advocate-General had formed the 
impressmn that there was a temporary diversion of 
crust hinds and a consequent breach of trust com- 
mitted by the managing trustee, it was still open to 

• Tf °i.L COnS1( ? er . wh °ther that reason alone would 
lustily the institution of a suit in respect of the public 
trust. In view of the several circumstances the con- 
clusion reached by the Advocate-General could not be 

characterised as unreasonable and unjustified. Case- 

law discussed. ILR (1954) T C 309 : AIR 1954 

18 a i9 C 2l) 33 DB?. 38 t0 ^ (Pt C> (PrS 14 ' 15 ' 10 ’ 17 ’ 

c \ Ar }- 220 —Discretionary orders — Issue • of writ 

bee Industrial Disputes Act (1947), S. 10 . AIR 1959 

1 . npura y# 

"9 (k). Proceedings, whether suit. 

— Art 220 -Proceedings under if in nature of suit 
-See High Court Rule* and Orders-Allahabad High 
Court Rules, Chap. 7, R. 0. AIR 1950 All 535. ^ 

Art. 226 —Extent of powers. 

A petitioner cannot turn the High Court acting under 

( ‘ xtraordinary jurisdiction conferred by Art 2°0 

to ch°tp C rm n i St i tUt - i0n | iD , t .° an ° rdinar V ol the land 

.r^ leterm,ne c,vd disputes. II R (195=,) \ T nf r azu . 

ArR 1955 Nag 177 (179) (Pt E) (Pr 13) (DB) g 

79 (I). Conversion of proceedings. 

Piv a " d 227— Application under S. 115 

^ C ? d< ; - ° rd « r sou « ( >t to be revised 

amtt able to remedy by way of certiorari — Conver- 
sion ot application to one under Art. 227 — Practice. 

In proceeding under S. 48. U. P. Zamindati 

Od-'r°n a |“ d r a, ‘\ !Mo , r , rI ' <i Acf ' thc Compensation 

Sri*dlr,^ der Tk ,h t additi0D of 3 party without 
nrnS’ The ob f e ? tor at whose instance the 

proceedings commenced appiied to the High Court 

a ," . W10n .r d l r S ‘ 115 - C 'v>l Procedure Code. At a 
the revUP tH ° ol>|ec |? r a PP |ied for the conversion of 

Constitution. ^ r ° Ceet ^ 1D ^ S t0 ° Qe Under Art ‘ 227 of the 

Held, that the order of the Compensation Officer 
being without jurisdiction might have been quashed 
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on certiorari and that what could be done under a 
writ, order or direction under Art. 228 could no 
longer be d?ne unJer the supervisory jurisdiction It 
was also not possible to treat the application as an 
application for a writ of cetiorari, because it did not 
comply with the formalities required under the rules 
ot the High Court for such an application. 1958 All 

(FbM ] erruIed 0n aQOtber P° int in A r R 1902 All 315 

r * 223— Revision petition against order of Debt 

A^ nC oofl h °R D ° ar i d ““ N i° ap P ,icati °n for writs urder 
Art 2^0 -Remedy under Art. 220 is not open to 

applicant. AIR 1955 NUC (Hyd) 2963. 

79 (m). Whether civil proceedings. 

See also Note 10. 

.W. 2 ^.u Nature of ..r. rit P roc ®eding - High 


Court is Civil Court w i t hi n m ea n i rig rf S ~4 7 9 ' A 

Criminal Procedure Code and Court within S. 195 

Criminal Procedure Code — (Criminal Procedure 
Code ( 1398). Ss. 195 (2) and 479- A). 

For the purpose of deciding the dispute raised by 
the petitioner in a petition under Art. 220 of the 
Constitution praying for the issue of a writ of 
mandamus against his superior Government Officer 
^he High Court is a Civil Court within the meaning 
of S. 479- A 0 f the Code of Cnminal Procedure and a 
Court within the meaning of 8 . 195 of that Code. 

Held, that for the eradication of the evils of nenurv 
and fabnetion of false evidence and in the interest of 
justice, it was expedient that the petitioner in the 
writ petition should be prosecuted under S. 193 of 

Code for having made false statements in 
nu alhdavit supporting this petition. I960 Cri I I 

2G , A I R 19G0 All 53 (62) (Pt C) (P,s 36 37h J 
Arts. 226, 227 and 133 — Notices under S. 34 ( 1 ) 

A t 'To e f ta ,L AC r (1 ? 22 ! - Writ petition under 
Art. 8 of the Constitution for quashing notices 

1 roceedmgs are revenue in.nature and not civil— As 
to whether the proceedings initiated by a writ appli- 
cat ion under Art. 220 or 227 are civil proceed ings or 

^^cd on the nature of those proceedings 
l ,™ re ' lief sought in those proceedings. See Ibid 
Art. 133. AIR 1904 Bom 116 (DB). ’ 

-—Art. 226-Sea Customs Act (1878), S. 198-Applj. 
cation for prerogative writs is a ‘ proceeding” within 

the meaning of S. 198. 55 Cal W N 528 • 87 Cal I i 
201 : A I R 1952 Cal 103 (108) (Pt .Para 3 S J 

t \ v 133— Civil proceeding— (Hyderabad 

Abolihon of Jagirs) Regulation (09 of 135SK), S 21 
2 ))-i assing of order by High Court in writ jurisdic- 
t ion under Art. 220 whether -civil proceeding See 
Ibid, Art. 133. AIR 1953 Hyd 131. lb ' ^ee 

— -Art . 226 — Writ proceedings— Nature of — Civil 
Criminal or other proceedings— Depends upon and 

Tn^a ?^ r fr proceedin gs in inferior tribunals— 
Judgment in with proceedings relating to assessment 

to income-tax— Not civil praceedings-Leavetoappea 
to Supreme Court- Not sustainable-Constkutfo D l 

Su istantia! question of law as to interpretation of— 
Supreme Court, final authority — Final order PYterut«rt 
meaning of-Rigbt of appeal "of ^d a ?SS£ 

, claus ®~Q uestion il provision of InCome-tax 
Act viohle 5 Not a question of law as to internreta 

tion of Constitution— Interpretation — Constitution— 

Interpretation of and application of-DistincUon - 

sriTi'S,^: 2 ' s - *«• ™ um, 


974 


CONSTITUTION OF INDIA (1950), Arts. 220 & 32, Note 79 (m) 


■Art. 220— Proceedings under— Nature of— If civil 
proceedings. See Ibid, Art 133. (1957) 2 Mad JL I 
567 i AIR 1958 Mad 151 (DB). J 


—Art, 226— Nature of proceedings. 

I* Joo n0 r I 0 "* f^at ever y application under 
Art. 22n of the Constitution cannot be deemed to be 

civil proceedings. But where tb e proceedings i nstituted 
by the petitioners are admittedly for issue of a writ 
for qia>hing the judgment and decrees passed by a 
Court in Civil proceedings purporting to decide the 
civil rights of the petitioners and the other parties 
thereto, such application should be considered to be 
civil proceedings. 38 Mys L J 332 : I L R (1959) Mys 
1003 : AIR 1960 Mys 201 (262) (Pt A) (Pr 4) (DB). 


Art. 226 - Proceedings under— Whether civil 
proceedings. (Quaere). 

Quaere : — Whether the proceedings before the 
High Court on an application under Art. 220 of the 
Constitution for a direction to admit an appeal are of 
civil nature. 17 W R 304, Ref. Hossen Kasam Dada 
(India) Ltd. Calcutta v. State Government of M. P., 
(1952) 3 S T C 289: T I R ( 1952) Nag 204 : AIR 1952 
Nag 305 (306) (Pt B) (Pr 6) (FB). 


(FB), Dissented from; AIR 1955 Nag 257, Disting. 

.The fact that certain rules have been framed by 
the High Court for issue of writs would not change 

the position because they are in addition to but not 
in substitution of, the provisions of the Code. I L R 

(1963) 2 Punj 341 » 65 Pun L R 599 i A I R 1963 

Punj 510 (513) (Pr 15) (DB). 

* "Art. 226— Criminal or civil jurisdiction, exer- 

cise of— Tests. 

Whether a particular proceeding is in nature, cri 
miDal or civil, depends on the procedure adopted for 
dealing with it. In connection with such writs- the 
procedure adopted in the Punjab High Courtis that 
for civil proceedings and there is no reason, there- 
lore, for saying that just because the grievance was 
against the imposition of penalty the proceedings 
became criminal in nature. Union of India v. Tagdish 
Ishwar Singh, 1962 Cur L J 147: I L R (1962) 1 
Punj 369 i 64 Pun L R 821 i 1962 (2) Cri L J 030 : 
AIR 1962 Punj 484 (487) (Pt B) (Pi 4) (FB). 

Art. 226 — Proceedings under — Nature of — If 

civil proceeding. See Ibid, Art. 133 (1). A I R 1959 
Punj 58. 


— Art 226 — Power of High Court-Board of Re- 
venue having discretionary power passing techni- 
cally correct order — There is no power to correct 
under Art. 226 — Municipalities — C. P. and Berar 
Municipalities Act, S. 83. 

A triennial assessment by a Municipal Committee 
was upheld in appeal by the D. C. The assessee 
moved the Board of Revenue in revision and filed the 
order but through mistake the revision was directed 
against the next triennial assessment. The Board of 
Revenue did not allow the revision petition to be 
amended and rejected it. 

Held, that the order of the Board was technically 
correct and could not be treated as a wrong speaking 
order, that revision being discretionary the Board 
was not bound to revise the matter aad that in the 
circumstances the High Court had no power to 
order the Board to allow correction of the revision 
and re-hear it. 1952 Nag L J (Notes) 63 (DB). 


Arts* 226 and 133 (1) — Final order in a civil 
proceeding — Proceeding under Art. 226 — Nature of 
- (Civil P. C. (1908), S. 109). See Ibid, Art. 133 (1). 
AIR 1958 Pat 26 (DB). 


• Art. 226 — Proceeding under — Nature of — 

Writ proceeding under Art. 220 beiDg not civil pro- 
ceediDg.) See ibid, Art. 133 (1) (c). A I R 1957 Pat 


Art. 226 — Civil P. C. (1908), S. 141 — Proceed. 

ing under Art. 226 — Nature of — Whether can be 
civil proceedings -Civil rights involved— Civil P. C. 

Applies. 

Any proceedings in a Court of law brought to 
vindicate or enforce a civil right would fall within 
the word ‘sue’ In a suit civil rights are involved 

And, therefore, the proceedings therein are of a civil 

nature. In other words, they can be termed as 
'civil proceedings'. If in a petition under Art. 220, 
civil rights are involved, then the proceedings would 
be civil proc*edings, but, on the ether hand, if the 
proceedings do not involve such rights, then they 
cannot be termed as such; it follows therefore, that 
in writ petitions, where civil rights are involved, 
the proceedings are in the nature of a suit and by 
virtue of the provisions of S. 141, the procedure pro- 
vided in the Code in regard to suits shall apply, as 
far as it can be made applicable. AIR 1950 S C222 
and AIR 1958 Andh Pra 16 and A I R 1957 Punf 173 
(FB) and A I R 1959 Punj 58 and AIR 1958 Mad 151 
And AIR 1962 Ker 1 (FB), Rel. on; AIR 1957 Pat 102 


" Arts. 226 and 133 (1) — Civil proceeding— Mean- 
ing of— The question in controversy pertaining to 
the private rights of the contestants relating to the 
allotment of agricultural land in a proceeding under 
the Evacuee Property Act is eminently of a civil 
nature and an order of the Letters Patent Bench in 
an appeal from an order of a single fudge passed in 
relation to such question under Art. 220 is made iD 
a civil proceeding — (Words and Phrases) — (Ad- 
ministration of Evacuee Property Act (1950). S. 10 
(27)). See Ibid, Ait. 133 (1). AIR 1959 Punj 58. 

• Art. 226— Writ petition — Nature of proceedings 

— Proceedings if civil within the meaning of Art. 133. 
See Ibid, Art. 133. AIR 1957 Punj 173 (FB). 

Art 226 — Any Civil, Revenue or Criminal Court 

— Civil Court — Meaning — High Court in writ pro- 
ceedings deciding civil rights of parties is Civil 
Court. See Criminal P. C (1898), S. 470. 1961 (2) 
Cri L J 796 : AIR 1961 Raj 268 (OB). 


79 (n). Error of law* 

Art. 226 — Wrong order — Jurisdiction in writ 

petition. See Tenancy Laws — U. P. Agricultural 
Tenants (Acquisition of Privileges) Act (10 of 1949), 
S. 12 (1) (a) (c). AIR 1955 N U C (All) 176. 


Art. 220 — Nature and scope of power of High 

Court — It does not interfere in every case of error 
of law. 

It is not every case of error of law or mis-applica- 
tion of the principles of law that would induce the 
High Court to exercise its jurisdiction under Art. 220 
of the Constitution. The High Court will not exer- 
cise this - jurisdiction in this class of cases unless 
substantial injustice has ensured, or is likely to 
ensure. 1959-2 Lab L J 569 (Andh Pra). 


Art* 226— Error of law — Award under Hydera- 
bad Co-operative Societies Act passed against dis- 
missed servant of society is no ground for issue o 
writ — (Hyderabad Co-operative Societies Ac , 

S. 48). 


/rong interpretation of a statutory provision 
ror of law or fact is not sutficient for issue o a 
Thus wheie an award under the Hyderaba 
►erative Societies Act is passed against a dis- 
1 servant of a Co operative society holding lum 
for certain amount not accounted for t • 
ifficient for the issue of a writ. AIR 1955 Hyd 
,1. on. ILR (1955) Hyd 701 : AIR 1955 Hyd 

140) iPt B) (Pr 8) (DB). 
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229 Court under S. 15, Industrial 

Disputes Act (1947) framing issue, hearing evidence 
but merely passing short order of payment without 
deciding issue judicially and without giving evidence 
tor and against — High Court cannot speculate whe- 
ther Labour Court had applied its mind to case or 
was under misapprehension regarding scope of its 
Jurisdiction - Order quashed and case remande for 
* t0 law - Se0 Industrial Disputes 

2 Mad 9 L 7 j’3 S 67 15 <l9U5) 1 Lab L ^ 97 ,Mad ! 1 0965) 

— -Art. 226 — Scope of jurisdiction of High Court 
- (Municpalities - C P. and Berar Munic palities 
Act (H of 1922), Ss. 53- A and 57 — Action against 
Municipality under S. 53-A - Opportunity of ex 
plinatioo not given — Interference under Art. 226.) 

Where the State Government passes an ordrr under 
W-A, C. P. and Berar Municipal itie Act holding a 
certain Municipality to be incompetent to perform us 
uties* the mere fact that the order mentions certain 
charge.*, against the Municipality on which it has not 
been given any oppoitunity for explanation is not 
luincient to give the High Court jurisdiction under 
Art. 226 to interlere with that order. 

Since the Act itself does not contemplate an oppor- 
tunity being given to the municipal committee to 
tur/mh an explanation before the action under 

. ,2 . V s , en ' an( ^ particularly because the action 
itselt is of a limited duration the rights of the com- 

mittee cannot be deemed to be so far affected as to 
can tor the exercise of the extraordinary powers of 
tbe High Court under the Constitution. 

It is only in cases of grave and patent errors which 
seriously impair the legal or natural rights ol an 
individual or an association, and no suitable remedy 

Is available to rectify the mistake that the junsdic- 

tion of the Court may rightly be invoked. In the 
case of action under S. 53- A it cannot be held that 
It is not liable to review by Coven ment if it is 
appealed to in the matter and is unlike * c,se where 
an order is passed under S. 57 which permanently 
affects the status and the powers of the committee. 

(DB) Nag L 1 7b0 * A 1 R 1956 56 (57) (Pr 6) 

—-Ait. 226— Error of law — (C. P. and Berar Pan- 
chayat Buies (1948), Cl. 25, R. 5). 

The extraordinary powers under Art. 226 of the 
Constitution are intended to be exercised in grave 
?? Se f m anifest injustice. It is not obligatory on a 
High Court to act under the Constitution in ev^ry 
case where there has been an error ol law. Even if an 
order maybe erroneous, If it has set right a grave 
miscarriage of justice, it would not be proper to inter- 
fere under the special powers under the Constitution. 
It is true that so far as R. 5 of Cl 25 of the C. P. and 
Berar Panchayat Rules is concerned, no procedure has 
been prescribed. Nevertheless that rule is of a puni. 
tive nature and before any action ould be taken 
under it, it is incumbent on the Gram Panchayat to 
specify the charge and serve a notice on the socuty 
to show cause against the action that is proposed to 
be taken. If due opportunity is not given to the 
bociaty to state its case, the order of the Gram Pan- 
cnayat imposing fine offends against the canons of 
natural justice and even though the order of the Sub- 
divisional Oriicer is void to the ertent th.it it reduced 
the amount of the fine in revision which is incom- 
petent, interference with it under the Constitution 

W °i?- ii n °L l Us f*^ e ^ as if has rectified, even if 
partially the manifest injustice that ti e Gram Pin- 

to the Society. AIR 1952 S C 192, 

*T° L 1 407 1 1 L R < 1954 ' in , 1954 

(DB) L J 3301 AIR 1954 Nag 82 (84) * Pt iI>rs 9 1°) 


Lysu), Arts. 22 V & 32, Note 79 (n) 975 

— Art 22£ - c ; ?• and Berar House Rent Contr >J 
Order, Cl. (3(3) (vi) — Remedy Landlorc applying 
for permission to eject-Tenant raisi g objection as to 
maintainability- Rent Confrollor holding applica ion 
maintainabh—A D. C holding aopeal against order 
nit maintainable — It cannot be said he had no juris- 
diction - High Court would not exercise -ts p0 er 
under Ait. 220 1951 Nag L J (Notes) 107 (DB) 

-—Art. 226 — Proceedings un , er g p r, , 

( L°of S 1 9 4 8 f 49 d P ' even . tion r of Fra g^ntationl Act 
(L of 1948), S 42 — Director, Consolidation of Hold- 

ngs condo ing delay in making appl, cat-on - 0, Je s 

tion of limitation » ven if wrongly decided ^annot in 

any event be questioned in writ proceedings a f P 

1952 s C 319, Foil (’65. 67 Pun L 8 AIR 

Art 226 — Scope and object— |Sea Pinr,,™. 

(1879). Ss 33 (a) and 33 ,bj i — (Revenue He 
Act (1890), S 4). -Revenue Recovery 

There is a distinctior between theright to relief 
and the right to a remedy by mandamusor p°o h 'bt 
tion to grant such relief Under section 4 of the 
Revenue Recovery Act, 18.0, it i, open tVa person 
who feels that the tax hasten improperly levied on 
him to deposit the tax and then to bring a suit ag.ins^ 
Government foi the recovery of tax In thar s 8 .V^I 
questions of fact relating to evidence Lhich have no 
bem proper y consider I by the assessing tribunal Jr 
questions of kw as ,o the applica dirt, of one or 
other of the sections of tne Sea Customs Act can be 

remedy y g ° n6 ' U he remeay is aD adequate 

Wne e thereiore, the contention of the oetifionpr 
was that the Customs authont.es should ha /e appl^d 
the Provisions of section 30 (b), Sea Customs Act 
instead ol v 30 ia) and 'he petitioner had not alleged 
that theie was r o jurisdiction in the assessing auino- 
nty but that in t e eiercisr ol its jurisdiction^ came 

to a wrong decision in point d law, notap reciatina 

the facts properly: ^Purec-ia'ing 

Held that the remedy by means of a wr-t whether 

?' Tp'rT'p 0 ', P.obibition .as misconceived AIR 
1938 P C D, Pef. 55 I un L Fi 304 j I L li (1953 Puni 
225 , AIR 1953 Punj 225 (226 (P, C ) (Prs 4 5) iD dR 

Art 226 - Revision of assessment order- Limit* 

tion Order revised after three years of its passing - 

Violation of .tatutory provision High Court sso“ld 

interfere r , exercise of extraordinary jurisdiction- 

interpretation of Statutes See Sales Trx- RaL-rh*,. 

Sales Tax- Act (29 of 1954), S. 14 1962 R.j LW 402s 
I L R ( 1962) 12 Raj 467. 1 L W 402i 

79 (o) Constitutional issue. 

• —Arts. 32, 226- Vires of Act challenged— Courl 
is aot restricted to pleadings of State — Court will 
consider sshether aalidjly can be sustained under anv 
provisions of Constitution. Burrakur Coal Co J 
Union of India, 190 » S C D 432 : 1961 2 S C A 52q , 

(1962) 1 S C R 44 , 1962-2 S C J 210 , AIR 1961 sr 
954 (963) (Pt F) (Pr 25,. IJbl 5 C 

-Arts 226 and 228 On the question of the legality 
of an Act ordinarily the High Couit will wait for he 
various other issues to be dec.d-d first before it gives 
its own decision on it. A/R 1950 M B 81- AIRiq^o 
V lad 21, Foil. AIR 1952 Aimer SlSfU <P?B> 

\it. 226 — Scope of inquiry 

In writ petitions High Court svill not adjudicate on 
constitutional issues unless essential for decision of 

the case lu which they are raised (1961 I K pr I h 
260 : 1961 Ker L J 425 « 1961 Ker L T 1 14. L * 

Art 220 Piactice - Validity of statute will not 
kf 5 °. ue n - to wBen no rc lief can be granted (1955) l 
Mad L J S38 (1955)2 Lar. LJ 4-3 : 1955 Mad iv v 
1037 : AIR 1955 Mad 408 (470) (Ft D) (Pr 6 ) 
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79 (p). Question of title. 

“ — Art. 226— Scope of enquiry— Question of fact or 
title — If can be agitated-Other remedy open— Issue 
of writ. 

Proceedings in writ petitions are not appropriate 
for the determination of complicated questions of 
fact, nor does the High Court ordinarily exercise its 
powers of extraordinary jurisdiction under Art. 220 
to determine questions of title or make aoy enquiry 
relating thereto. Although very large powers are 
conferred on the High Courts under Art. 220, the 
exercise of those powers is not without limitations. 
The High Court will not convert itself into a Court 
of appeal on merits, unless the decision is erroneous 
on the face of the record, and in matters involving 
the use of discretion and judgment entrusted to an 
authority by law, it will not direct that authority to 
pass orders or itself pass orders on merits, or where 
complica k ed questions of fact have to be determined, 
it will not turn itself into a trial Court and determine 
those question of fact or investigate title, nor will it 
issue ineffective writs. Where there is an alternative 
and effective remedy also the Court may not ordi- 
narily exercise its extraordinary jurisdiction. It can 
only be said that where there is an alternative and 
effective remedy, the High Court will not in exercise 
of its discretion grant an application; but this is only 
a rule of discretion and expediency and does not arise 
due to any want of jurisdiction or limitation on the 
power of the H-gh Court. AIR 1958 Andh Pra 222 
(226) (Prs 14, 15) (DB). 

Art. 226— Proceedings under C. P. Land Revenue 

Act, S. 202— Interference. 

The petitioner claiming to be the lessee of the ex- 
malguzari forest for the collection of lac and rendu 
leaves prayed under Art. 220, Constitution of India, 
for quashing the order of the Deputy Commissioner 
who ordered that respondent No. 3 should be allowed 
to work the lease for 1955-50 and for a writ of 
mandamus restraining respondent No. 3 from interfer- 
ing with the rights of petitioner of collecting lac and 
Tendu leaves. 

Held, that the first prayer had become infructuous 
since the order was operative till 1st December, 1950, 
and that as regards the second prayer the dispute 
related to title and it should be decided by a civil 
Court and that the matter could not be decided in a 
summary way. 1958 Nag L J (Notes) 98. 

Art. 226 —Another remedy open. 

Questions of title hive to be decided in appropriate 
proceedings taken for the purpose and not in the pro- 
ceedings under Ait. 220. AIR 1953 Cal 257 (258) 
(Pt A) (Pr 4). 


Art. 226— Scope of inquiry — Matter of disputed 
right. 

When the matter is one of disputed right it cannot 
be agitated under Art. 220 of the Constitution The 
proper forum is civil Court. 1958 M P L J (Notes) 48. 

—Art. 226 — Applicability — Question of title— 
Writ proceedings— Propriety. 

0n materials placed before the 
High Court including the affidavits of the parties and 
copies of certain correspondence that passed between 
the then Agent to the Governor of Ganjam and (he 
Government of Madras it was obviously impossible 
tor the High Court to decide the important question 
ot title as to whether maliahs of the applicants were 
iesumable or not. It could be decided only in a 
properly constituted title suit where both parties 
would get ample opportunities to adduce all available 
evidence. I L R (1956) Cut 550 : 23 Cut L T 324 : 
AIR 1957 Orusa 80 (83) (Pt A) (Pr 0) (DB). 

[.Reversed on another point in AIR 1904 S C 085.] 

Art. 226— Dispute relating to title to land. 

A dispute relating to title lo land cannot be 
allowed to be raised id a writ petition under Art. 220. 

It is a matter which will have to be agitated in a 
civil Court. AIR 1964 Tripura 9 (10) (Pt A) (Pr 2). 

80. New point at hearing. 

See Note 98. 

81. Non. fundamental rights. 

See also Notes 8 and 71. 

• Art. 220 — Infringement of Art. 286. 

Even where there is no infringement of funda- 
mental rights if the contention of the party is that 
the \ct which authorises the assessment, levying and 
collection of sales tax on inter-State trade contra- 
venes and constitutes an infringent of Art. 2 80 and 
is therefore, ultra vires,- void and unenforceable and 
if this contention is well founded the remedy by 
way of a writ must, on principle and authority, be 
available to the party aggrieved. AIR 1953 Pat 87, 
Reversed; Bengal Immunity Co. Ltd. v. State of 
Bihar, I L R 34 Pat 905 : (1955) 6 S T C 446 : (1955) 

2 S C R 603 : (1955) S C J 672 : 1955 S C A 1140 i 
(1955) 2 M L J (SC) 168 i 1955 Andra W R (S C) 

422 i AIR 1955 S C 66 1 (669) (Pt B) (Pr 6). 

— -Art. 226 — ‘Any other purpose’ — Power to issue 
writ for— AIR 1952 Bhopal 10, Diss. from. 

When an executive officer acts against the provi- 
sions of law, the Judicial Commissioner’s Court is 
entitled in a fit case to issue a writ under Art. 220 
for any other purpose even though fundamental 
rights under the Constitution are not violated. A I R 


Art. 226- Other remedy— Issue of writ — Order 

under S. 144, Cr. P. Code— Quashing of. 

A writ of certiorari for quashing the*order passed 
under S. 14*1, Cr. P. Code, by a Magistrate cannot be 
issued if alternative appropriate remedies ate avail- 
able and if the order itself gives a right to the 
aggrieved person lo move the Magistrate for its 
amendment or rescission. Declaratian of title or right 
of possession are totally foreign to the scope of pro- 
ceedings under Art. 220 of the Constitution. There- 
fore, it the reliefs claimed by way of writs of pro- 
hibition and mandamus involve the granting of such 
delaration they cannot be issued. Claims based on 
title or possession can only be more appropriately 
investigated in a proper civil suit. Delay in obtaining 
suitable orders or directions from civil Court is no 
ground for granting relief under Art. 220 by the High 
Court. ATR i952 S C 12, Rel. on. 1901 Ker L T 20 i 
1960 Mad L J (Cr) 326 t AIR 1901 Ker 259 (260) 
(Prs 2, 4, 5. 0). 


1050 Bom 303 (FB) ; A I R 1953 All 023, Rel. on; 
AIR 1952 Bhopal 10, Diss. from. AIR 1954 Kutch 11 
(14) (Pt C) (Pr 7). 

Art. 220 — Fundamental rights— Infringement — 

Cancellation of license. 

Where the railway .authorities cancel the license 
issued to the petitioner for vending articles on the 
platform of a railway station, there is nothing ille- 
gal in such a course. No fundamental right of the 
petitioner has been in any manner infringed by the 
action of the railway authorities and no relief under 
Art. 220 can be given. (’51) 05 Mad L W 330 (H • 
1952-2 Mad L J 28 * A I R 1952 Mad 834 (835) 
(Pr 2) (DB). 

Art. 226 (1) — Extent of powers of High Court. 

Art. 220 (1) read as a whole means that the 
High Court can issue orders and writs not only tor 
the enforcement of the fundamental rights but also 
for other purposes. (’50) 2 Pepsu L R 443. 
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Art. 226 — Scope — Power to issue writ for pur- 
pose other than enforcement of fundamental rights. 

Under Art 220. Const, of Ind., power is conferred 
noon the H. C to issue not oily writs ‘in the nature 
of* various categories specified in that article but 
those writs themselves are also 'directions’ and 
'orders’ and they rnay be issued not only 
for (he enforcement of iondamertal rights but lor 
any other purpose 1951 Raj L W 56 : 20 1 T R 
214 : I L « (1951) 1 R*> 96 : AIR 1951 Raj 94 (2) 
(105) (Pt I) (Pr 27a) (D8). 

Arts 226 and 32 — Powers of High Court — 

Scope I* - restne-ed to enforcement of tundamenta) 
rights — Issue of writ, in in liters reefing to funda- 
mental right* — Permissibility. 

Although under Art. -32 or the Constitution the 
Supreme Cetu- is given power to issue wric in a 
restricted jphere namely, i-. er.f >i cement ot t no 
fundamental rights recognised b> the Constitution, 
in the ca e of the High Courts wider powers . i : 
conferred by the Constitution under Ait 226; the 
id'gh Courts are empowered to issue -,vr is i r> r only 
tor the enforcement of fundamental rights, but also 
for anv othei purpos . ft cannot therefore besii 
that because the right to stand as a caudi late for 
un election is not recognised as a fundament! I right 
under fhe ( - jnst itn r iou, Iheietorr no writ under 
Art. 220 can issue in C3. i es where Citizens are 
aggrieved by or<.b r.s pa.siel bv a Reluming Officer. 
*951 K IT7ICI L R (1931) T C SOS : A l R 1952 
T C 1 ( i ) (Pt d) (Pr 1 i!) (UR). 

S 2. Notice of proceeding. 

See Note OS. 

83. Notice under S. 80, Civil P. C. 

Sie Note 9 3 an 1 Civil P. C. (1908), S. 80. 

84. Official body. 

See Note 5. 

85. Orders that can be passed. 

See also Not s 34 and 158. 

Art. 226 -Wj its of man lain is or prohibition in 

pending appeal -Writ of mandamus cannot be issued 
to subordinate tribunals to decide question in parti- 
cular manner — It can only be directed to exercise 
jurisdiction vested in it — Similarly writ of piohioi- 
tion cannot issue to interfere in matter pending before 
inferior tribunal and to direct it to decide appeal in 
particular manner. 1935 A I I. J 21 1 : AIR 1955 All 
4 22 (423) (Pt A) (Pr. 6, (DR). 

Arte. 226 and 227 — Interference — Powers of 


High Court — Violation of — Mandatory provisions 
of law — P ffect — llydera' ad Land Revenue Act (S 
of 1317-P), S. 130 — Scope — Non compliance — 
Effect — If renders the sale void. 

The failure to issua the notification or to pu dish it 
as required by S. 130 of the Hyderabad Land Reve- 
nue Act, renders rhe sale wholly void and not merely 
void .file. Therefore, it was not u c-s^ary for the de- 
faulter in such a case to prove that lie sustained 
loss by reason of tae failure to issue 
and publish the nohficuioo. The jurisdiction 
of the Taluq lar to sell trie property by auction is 
derived by 5 . 130. As such in the absence of such 
notification and its publication, toe Taluq lar would 
have no jurisdiction at all to .sell the property. 
AIR 1954 Mad 1024, Applied. It is uoen to the II gh 
Court in the exercise of its jurisdiction under 
At. 220 and 22 i of the Constitution to &et aside the 
sale when it is brought tn its notice that the sale 
was held in violation of the mindaton provisions 

of the Ac-. (1961) i Acdh W H 160 : (1961) I Andh 
L T 187. 

\ Vo!. 4.1 I'n.D. 62. 
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Art. 2 ?6 -■ Person acting under authority of 
statute — High Court has power to prevent such 
person from exceeding bounds set by statute. 

The powers of the H^h Court under Art. 226 are 
wide enough to enable it to prevent any person actine 

or purporting to act under the authori y of a statute 
from exceeding the bounds set by that statute. That 
the act that he < 1 o r isofan executive or adminis 

trati/e character is irrelevant, ft is He duty of the 
I'gh Court to see that sta'utory authorities respect 
the t rms of the statute by *hich thev are created 

an t under which the, fu ction. (1900) I Andh W R 
113 : AIR 1900 Andh Fro 6,13 (604) (H B) (Pr 3) 

—Art. 220 -- Order of Election Commissioner- 
W r.t ad mu ted Proper or h r to pass — (Munici- 
pal 'tics — Madras District Municipalities Act id of 
1926). S. 49 (2' (g)). CC t0 0t 

Where the Elec'ion Commnsio'ier having b v ordpr 

Frt aside, he election of a Mu icipal Councillor on 

the ground that he was dhqnlified lo stind as a 

c \ n6 \t A \ e \ u ?. der f S f ' 49 < 2) to. a writ of certiorari is 
admitted by the H*h Court agai, st the order, the 
order is no longer final aod c.-nclusive and the nro 
per order to p^s when a writ has been admitted is 
to preserve ‘status quo ante’ an 1 to permit the peti 
tioner to function as a Municipal Councillor until the 
writ is di^pased of. AIR 1955 Andhra 17 (18) (Pr 3 ). 

® - r * 226 — Northe n India Ferries Rules 

Rr. 19 and 19 (b) - Compliance with - State public 
errs — 1 .idIic auction - Acceptance of highest hid 
b v officer conducting sale — Chief Engineer disaD- 
proviug highest bid and accepting next lover hid — 

Reasons not recorded - Order is arbitrary and con 

trary to Rr. 19 and 19 (b) - Ord-r quashed — Chief 
Engineer directed to >e»tle ferrv with highest bidder 
See Northern India Ferries Rules, R. 19. AIR iq 6 , 
Asiam 158 (SB). Wbl 

— A rt. 226 - Industrial disputes - Wrongful dis- 
missal of servant - Proper relief - Reinstatement is 
usual remedy — .Retrenchment compuisatim rnav 
be granted in proper cases - High Court can inter- 
fe.e if there is illegality on faev of record in crant 
ing compensation — L bour Court not cr rrect 
granting retrenchment compensation — Rut could 
grant same amount under different heads ,* e as 
compensation for ur justified and prcmafure’terrnina 
tion oi employment— Hence no interference *ith 
quantum cl compensation was called for (iQflii. 
Lab L 1 625 (S C) Relied on. ILR (1962) 14 Assam 
57 : AIR 1962 Assam S3 (85) (Ft B) (Pr 9) (DB). 

Art. 226 — Preventive relief -Grant of. 


The High Court can giant relief not only after 
danism has been done, but even u hen there Is re 
asonaole likelihood of damage being done fii 

UR 1129 : I L R (i960' Bom 2 02 i AIR I960 r,,™ 
58 (61) (Pt G) (Pr 14) (DB). Bom 

Arts. 220 and 227 - C. P. and Berar Le'tirg Q f 

Houses and Rent Control Order (1949', Q /p, __ 
Order refusing permission to landlord' to terminate 
tenancy Appellate authority allowing lane lord's 
appeal but not making operative oider, or consider 
ing the question of suitability of premise; iooccu 

tion of luidlord Order was qua.hed and case s-nt 
hack for fresh decision, i960 r\av f i ion. #•-> n 

L B 490 .ILR (1960) Bom 795. 62 Bom 

Art. 226 Certiorari Order quashed c,, l 

slant ive older by High Court. M,h * 

N > substantive order can be made by the Ilich 
Coor: when it quashes the crd« r,[ a judicial trib fa 
on a writ of certiorari. 57 Born LR j I aw . , mi 

I Lab LI 249 , ILR (1950) Bo a 37 a(R I 9 N 
Bom 40 (47, 43, 49) (Pt A) (Prs 2, 5i K 19 ° 7 
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CONSTITUTION OF INDIA (1950). Arts. 226 & 32. Note 85 

Art. 226— Power of Couit— Application for writ 
of certiorari — C hallenged order affecting sever il 
persons- Court, to do rroper justice, has power and 
jurisdiction to set a ide entire order although appli- 
cation is by one only of persons affected by order- 
industrial dispute — Award by Industrial Tribunal 
affecting all workers of establishment, modified in 
appeal by Appellate Tribunal — When orerr of 
Appellate Tribunal is found ur sustainable Court 
should set it aside in its entirety— Order should 
not be set aside in respect of that portion alone 
which affects the interest of applicant for writ, for 
that would bring into existence two awards con. 
cernirg same dispute, first ore being award of Indus- 
trial Tribunal revived by such order governing rights 
of the applicant and the other the modified award 
of Appellate Tribunal governing rights of other 
workers in respect of whom it is not set aside and 
create a situation contrary to scheme and policy of 
the Industrial ■ Disputes Act — (Industrial Disputes 
Act (1947), S. IS) — (Industrial Dispute — Award- 
Binding nature of.) (Industrial Disputes (Appella k e 
Tribunal) Act (1950), S. ]fi). ( 52) 54 Bom L JR 513 : 

1952-2 Lab L J 175 : (1952 53) 4 F J R 209 . ILK 
1 1953) Bom 1*5 7 i AIK 1952 Bom 443 (444) (Ft A) 

(Prs 5, 6, 7) (DB). 

Art. 226 — Power of Couit issuing writ of cer- 
tiorari —Nature of — Pc wer to remand. 

When the Couit issues the high prerogative writ 
of certiorari it diiects the judicial tribunal, against 
which it is acting, to transmit the record to the 
Court, and if necessary to quash the order w; ich 
the tiibunal has parsed. In issuing the writ the 
Court does not a< t as a Court of appeal and there- 
fore cannot exercise the power of remanding the 

^ ’ Arts. 226 and 227 — High Court remittirg the 

care to Regional Transport Authority with specific 
c -factions Regional Transport Authori'y is bound 
to carry i tit. 1963 M P L J (Notes) ITS. 

— Arts. 226 and 227 — Industrial dispute relating 
to tisa?ion of fair wages and provision for gratuity 
scheme Emplovees objecting to admission of ev- 
idence of paying capacity on ur it basis — Held, it was 
too lafe for them to ask for a remand of the case in 
the writ proceedings f m a fresh decision by tribunal 
afteT receiving evidence of paying capacity on unit 
basic. AIR 1962 S C 673. Rel. or. (1963) 1 Mb L J 
606 i H R (1963) Madh Pra 56: (1962-63) 22 F J R 
339 : lV)62 M P L J 132 : 19*2 Jab L J 240 • 1962 

V, PC 165*. AIR 19C2 Madh Pra 172 (175) (Ft D) 
(Pr 11) (DB). 

Art. 220 — Jurisdiction of High Court. 

The High Court while axercPing it; jurisdiction 
under Art. 226 of the Censti’ution acts in super- 
visory capacity. All that it can do is to demolish 
the order vhich, according to its view, is without 
juris Potion or palpably erroneous. It cinnot subst'*- 
toto its own view for those of the inferior tribunal. 
The patent error must be an error of las- revealed 
on the Doe rf the order. AfR 1954 S C 440, Re 1 , on. 
195° M P C 65S : I960 M P L J 559 : AIR 195S 
Madh Pra 397 (403) (Pt B) (Pr 38) (DF). 

A»t. 226- Order of inferior tribunal quashed on 
grounds not dealing with merits — It i; incumbent 
on tribunal to lake up and rehear the application 
— Advoca'c-Cf neral undertaking that application 
woul 1 he re- beard — No necessity of mandamus. 

M hen an ord* r of an inferi >r tribunal on an appli- 
cation properly made to them is quashed by the 

High Court by a writ of certiorari on any ground 

which does not deal with the merits of the case, it 
is not only pi rmissible, but it is also incumbent on 
the inferior tribunal to take up the application and 
re- hear the same. Where the Advocate- General ap- 


matter to tne lower uourt, winch power i > exer- 
cisable only by a Court acting as an appellate 
Court. (’52) 5 1 Bom L R 513 i 1952-2 Lab L J 175 : 
(1952 53) 4 F J R 209 : ILR (1953) Bom 177 i AIR 
1952 Bom 443 (444. 445) (Pt B) (Pr 8) (DB). 

Art. 226- Power of Court — Relief to person not 

party — Order affecting several parties— Application 
challenging order bv only one - Pelief — If to be 
confined to applicant alone or whole order to be set 
aside as against all — Practice — Power of Court — 
Prir ciplcs. 

The ordinary principle is >hat relief must be grant- 
ed by Courts to the party challenging an order to 
the extent that it is necessary to safeguard the rights 
of that party. But it cannot be said that (I e Court 
cannot and has not the power or jurisdiction to set 

aside in pioper cases an order which is ultra vires 

or in excess of jurisdiction as a whole although it is 

challenged by only one party affected by it and the 

others affected thereby choose to be content with 
and do net take any steps to challenge it. But when 
full justice can he dene to the petitioner if it he set 
aside to the extent that it affects his rights, it is not 

at all necessary, nor desirable that the O'derasa 
whole should be stt aside or declared bad and in 
excess of jurisdiction. ILR (1952) Bom 378 ? 53 
Bom L R 621 i AIR 1951 Bom 440 (458, 459) • Pt R) 
(Pr 33). 

Art. 226 — Pea Customs Act (1878), S. 182 


Confiscation ot goods made or penalty imposed 1 y 
Customs Officer — Order of conf isc at ion or penalty 
found illegal— Penalty pud — High Cour t las power 
to refund penalty. 

Where the II gh Court finds an order of confis- 
cation of impoi ted goods and penalty to be illeg I, 
the High Court has power to refund of such penalty 
cr increased duly bvied and p: id by the importer 
AIR IS 0 L S C 41 Foil. (1963)1 Cri L j 749, AIR 
1903 Cal 311 (336) (Pt E) <Pr 20). 


Art 226 Writ of certiorari— Decision by Court 

to quash executive order — Writ of mandamus and 
prohibition. 

Where in a writ proceeding under Art. 220 of the 
Constitution started against the Income-tax Depart- 
ment, the Court decides to quash the notice of de- 
mand issued under S. 18 (7), ficomf-tax Act, against 
the assess ee, then a writ of mandamus and prohibi- 
tion need not be issued against the Depmtment. Fcr 
nobody can give effect or further effect to a notice 
or order which has been quashed by the Court. In 
uch a case, it is logical, correct and sufficient if 
only a writ of mandamus is issued limiting it to 
restraining the Department from realising the sums 
™ e . L ;*^ ed 111 tlie n °H'ces or any part thereof. (1957- 

IzEJ* 3 * 4 : (l9 W 33 ITR S66 : AIR 1957 Cal 
ol4 (ol/) (Pt C) <Pr 12) (DB). 

—Art. 226 -Powers of High Court-Bad or invalid 
order must 1)9 quashed — Modification or substitution 
ot order not permissible. (’57) 61 Cal W N 880. 

' Art. 226 — High Court cannot direct authority 
to exercise its jurisdiction in particular way. 

In exercise of their power; under Art. 220, the 
igh Court car. n t direct the authorities vested with 

i nri'i* lStl j c *i° n as 1° how they should exercise it. 
1961 Ker L J 1165. 

— Art. 226— Income-tax Act (19221, S. 45-Assessee 
ling appeal— Discretion under S. 45 — ExercFe of— 
Discretion coupled with duty — Non-exercise c f — 

( roer to compel discharge of duty in writ proceed- 
ing-- See Income-tax Act (1922\ S. 45. AIR i960 
Ker 349. 
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3 re- 


pealing for the State whose order is quashed states 
that the Government was prepared to tfea! with the 
application before then in the light of the judgment 
of this Court it i> not necessary to grant a n aude- 
muj directing the Trihunal to re-ht ar f ho pt tition. 
<1951) 1 K B 711 (724) Ref. 1951.2 Mad L | 656 i 
1952 Mad W N 89 ; 65 Mad 1, \V 414 ; ILR (1952) 

Mad 351 : AIR 1952 Mad 605 (605,606) (Prs 1, 2) 
(DB). 

A* 1- 226 — Revenue Appellate Tribunal not re- 
cordirg its findings on all questions except one — 
High Court reminded the case to Tribunal lor find- 
ing*. (1963) 2 Mvs L 1 2 41: AIR 1963 Mys 329 (332) 
(Pt C) ( Prs 20, 22) (DB). 

Art. 226 — Applications for renewal of permits 
under Motor Vehicles Act, 1939 — Hearing of appb- 

and scheme for nationalisation of 
routes got approved by State Government before 
disposal of renewal application— Although the pa f. 
pOLement of consideration of the applications till 
after the approved Scheme was published hsd re- 
sulted in the petitioners losing their possible right 
to compensation, delay by its- If was not a matter 
which affected the junsdic ion of the Regional 
drac^port Authority — Applications subsequently 
heard but orders reserved — 3 fie High Court under 
Art. —26 held could not make :t pas.tivc direction 
(lia f the renewal implications should be conside el 
in the light ol the cire i nstances existing on ilu? 
date of applicatior > without leference to the ap- 
proved Scheme— I'he primaiy duty of examining the 
relcvar.t ciicuuDstauccs and mater al end passir g an 

order appropriate to the case r« sled on the Regional 
1 r insport Authority, anti if, for the purpose of 
effectively discharging that duty and coicg complete 
justice between the parties, it thought fit to do so it 
had vhe un loubted Jurisdiction of giving a further 
heaiirg to (he parties and objtctors including the 
Mysore Governnunt Road Transport DcpartmeLt, 
before makir g up . ts mind as to iho nature of the 
orders to be pissed. 39 Mvs LI 044 ! ILR (1961) 

Mys 560 i AIR 1962 Mys 27 (30) (Pt C) (Pr 19) 
(DB). 

~\it. 226 — Writ of certiorari — Nature of order 
which can he passed. 

When exercising its extraordinary powers under a 
writ of certiorari the proper order for the IPgh 
Coui t to pass i is to quash the order*, and to leave 
the authorities to pass the right orders and not for 
the High Court to sutstiti te its own orders because 
tlie High Co- rt dots net exercise the jurisdiction of 
2n appellate Coui t which has always the authority 
of subditi tij g its own operative orders for those of 
the lower Court. The furction of the High Cm rt 
in its extraordinarily jurisdiction un ler Art. 226 of 
the Constitution must lie confined to pouiting out 
the true legal position and either quashing the orders 
or letting these orders stand, as the case may be 
193 1 Nag L I 566 t ILR (1951) Nag 769 : AIR 1952 
Nag 4 { G ) (Pt B) (Pr 12) (DB). 

Art. 226— Jurisdiction— Fair rent fixed by R. C. 

— Both parties appealing -Tenant asking for rtfun i 
of excess paid— A. D. C. dismissing apnea 1 not con- 
sidering point and dismissing review Order should 
be quashed - High Court can direct A. D. C to order 

lA.'/V* “d'm * p ^ u o~, c - *\ 3rMl **«« lloii ' e 

Rent Control Order, Lis. 8 (c) an 1 (21*. 

On the fixation of fair rent hy the Rent Cru droller 
both parties appealed but the A . D C raised the rent 
and dismissed the tenant’s appeal in which he aske I 
lor round of rent paid in excess of fair rent for 12 
months previously to date of order \ review a-olf 
cation . by the tenant was also dismissed aV not 

maint unable hut the A D. C. observed ih ,t he h id 


omitted to consider the point about ieiund throuch 
oversight. 

Held, that it was a case in which the A D. C had 
f idfd to e xercise jurisdiction and the order should 
!>e quashed, that it was futile to send the case back 
to (he A. D. C. as the only grievance was about re- 
turn! and that the High Court had ample power? 
under Art. 220 and could direct the A D C. tc 
order refund for period of twelve months prior 6? 

Jitecfliis order ('52) 1032 Nag L j (Votes.' 3? 
(L)d). 

-—Art. 226 - Mandamus writ- When raavbe issued 
-Directions that may he given to inferior Court, 

\ writ of mandamus would not issue vhen another 
and equally efficacious remedy is available to the 
app, icant or such remedy was available to the an-p- 
ent but Ire allowed tut rsmedy to be barred Sr 
ti.re 1-vfi when the Court thirds it appropriate to 

!’V ,e a ''V , 1 f ,f niandjmus, what it can rt lire the 
interior Coint to do is to decide the matter aecordice 
to lew and it ennot direct that Court to de- de a 
pirli.nlar question, whether of fact or of law ; n a 
particular way TLR (Hi, 51) Nfg 94 , 19,51 ,\ i ( jT - 

■ UR 19.5 4 Nag 6(7) (l'rTMDB;. ' ' 

Aits. 226 and 227 - Industrial Dispute - \noli- 

ri'iop >f in moment and of employee, > e p- rLelv 
'."ler Ss.53,2 and V>-A. Indn dial DispuVsAct, 
; ll>p ? veJ °, f {> y * order - Employees alone chal- 

l‘ n , V- r,v * . m!er r P , r e , ,J 011 the!r application - No suc’j 

application filed by manage ner,t — Court cannot 

the order passed on the applicitioa of 
ininagemeut— Indii' trial Disputes Act (1947). S*. 33 

~ ail . f 7 ‘ A ‘ f ^64 R L I R 655 : (1904) 9 Fac L R 
1S1 , AIR 1965 Tat 297 l 29S, 299) < Pt A) (Pr 3)(DB » 

7 Vi* 2 r n_I v j - aQ .L A:r,,ji ' iti0il Act u of 189R, s*. 4 

?-* ‘ H ! ,T iitderS. 4 publi.hed in 

; ^/.ette and !n locahty -f icfer containing declara. 

tion under s. D I) anti also mentioning that objec- 
tions under o-A would be considered -Notification 

r- nudea lmg and illegal and must be quashed along 
with the sub.rquent proceeding*. See Land Ac i ns? 
tion Act (1894), x 4. AIR 1969 Pat 413. 


Arts. 226 , 16(1) Rule regarding promotion of 
[iicomf-tax Officers found ultra vires under Art. 1G 
( H Striking down the rules Icadingto practical diffi- 
culties in ad min ist ration — Proper relief to he grant- 
ed under Art. 226. granr- 

P yitfuii rTS*? I! 1 ' 3 ' if the C ° U,t ' trut ^ down 

R. I (t, (in) re ating t> the promotions of Income tai 
Officers in Class f as ultra vires un .’or \f? Tfl' i 

people vv io had been promoted in accr rdance with 

rub will nave to be put down and the process urcht 

lead to great repercussions in tf e DeDjrtm»mt 5 a 
th^i ef ore. the High Comt , hould not ffidowk IhJ 
rule even if it olf- dtd Art. 19 of ilu- Coustitutior 

Held (Per MjSafin. I'!,,: this was an , r «• 

ur nt of flesper.it in and td.it so f , r us the HiVh Court 
was cotcerned, it had the sacred duty of upholding 
the Constitution ami stiikedowa wimevc-r ‘otfen'Vd 
it' ptovisioi. -. ( 1 S .3 S ; h. Band!-; 102 1 |( c .l op J 

l\r Shamsht r Bihadur. f. : - f n nisvi-u- • . 

orders, theCouit cannot lie in<ensible”to^he 

s ep, which may hive to he tain, to 

de-iuor. keeping tin. pemective in view, .t ,niw h t 
well he urged that the Court should - f, , ^ 

striking d . vn the rules r.i„l leave it to ,he Go 7 , 

m ,;‘" r ‘; lr,Ss 1 ; vr0 ' vaich it - hot, h| h» it,- 
ploas-.no md re-po n - i'.ility to bring ab a • A ( 1964 
I un, l,v»(ltil. 470) tl'i D.' < Prs 2d 57) (DB) ^ 

: V- ““ fl ~ |l<Hvfr of High ( ourt — P lvrer to err 
r «c. « setstun Ot iiulicial or quad, judicial tribunal 

Although the Court has po wr (o compel a judicial 
or a quasj.jud.cial tribunal to perforin a function 
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\ V J • • f I - no power to correct 
decision of a t;i renal which is erroneous in point 

®*\aw or to contiol the discretion and judgment of 

iKca ^tribunal* acting within the scooe of its judicial 

or quasi-judicial power. It can require the tribunal 

0 act but not howt)a:t. 59 Pun) L R 257 : iLR 

( ?r4 7 /( DB) 11 * 1347 ! 1957 Puni 2 ° G (Pt A) 


(1-50), Arts. 226 & 32, Note 85 

(d) Misdescription. 

(e) State and Government of India. 

(f) Non-joinder and mis.joinder. 

(g) Amendment. 

87. Parties to proceedings. 

-Art. 226— Against whom writ can issue. 


~ — Art. 226— Certi irari — Writ of. issued — Order 
quashed - Direction to re examine matter canr.o* he 
issued— (Displ cea Persons -Claims) Supplementary 
Ordinance (1954). S. 3 J) (bj). 


Where an order of the Additional Settlement Corn- 
aaiasioner is qiashed. it does not debar him from 
3iamining the matter afresh although u ao.u a petition 
made to the High Court for a writ of certiorari no 
specific direc im to re-examine the matter can be 
'ssued by the Hijh Couit. .'9 Pua L K 143 t il l 
1957 Punj 24 (26; (Pt E) Pr 9). 


— -Art. 226 — Writ of • certiorari — High Court’s 
power to issue directions — Order of R T A reins. 
In? to renew permit of operators -Hiyh Court while 
Quashing order cun direct Csue of permit. 

Under Art. 228 of the Comtituion it is open to the 
High Couit in a writ petition to i>sue appropria.e 
directions. 

In the circumstances of this case, the High Court 
while quashing on a writ of ceitio ari ( he order of 
the Hegiondl Transport Authority refusing to renew 
the permits of certain operators felc itself justified in 
issuing a direction forth with to the Regional Trans- 
port Authority to renew the permits of the operators 
under the Motor Vehicles Act for the requisite period 
under the law, subject to the permits being terminated 
in case the Raja .than State Roadways undertaking 
comes to operate on the line and subject to the con- 
ditions mentioned in Chapter 4- A of the .Act. AIR 

1956 All 594, Foil. 1961 Raj L W 435 : ILR ( 1961) 
11 Raj 333. 


—Art. 226 — Scope of — Power of High Court to 
blue directions against administrative order. 

After the coming info force of the Constitution of 
India, the jurisdiction of the High Court is now not 
confined to issue of the writs only or to writs in the 
nature of those writs mentioned in Art. 226 but 
extends to the issue ol other writs which it may be 
necessary to issue for the purp ise of enforcement of 
the rights conferred by Part lit or for other purposes. 
The High r ourt i; constituted, under the provisions 
A Art. 226, a custodian of the fundamental rights 
which have been guarantee 1 to the citzmsofthe 
State, and for the purpose of protecting those rights 
and for eniorcement of the cbhgitious arising there- 
from, it isopea to the High .ourt to iss^.e writs, 
rhough they may not be writs which have been 
•recognised hereto! ore. 

Hence, Ihe High Court is now competent to test or 
examine the validity of an administrative or execu- 
tive order. No doubt a writ ol certiorari may not lie, 
but it i; open to the High Court to issue necessary 
directions or orders or e ther writs and thus afford 
relief to the petitioner who is affected bv such order 
AIR 1950 S C 183 ; AIR 1950 Bom 363 (FIT, Foil* 

1 LR (1951) T C 49G : AIR 1951 Trav-Co 197 (199 
200) (Pt A) (Pr 6). 

86. Other remedy. 

See Note 7. 

87. Parties to proceedings. 

(s) inferior tribunal or authority. 

(b) Joint application. 

(c) Necessary ard proper parties. 




.... v, l4U , ijjucu unuer Art. 'I'l 0 

to aersoos who are not i uploaded as opposite parties 

to the petition. AIK I Joa AH 106 (lOSl lPt A) (Pr 3? 
~“Art. 22G — Parties — Procedure. 

So far as the procedure to he adopted for amend- 
meat of tne p eadings or addition of parties, no 
speciac iuies nave been framed by Calcutta High 
Court under Art. 226 In fact no rule* have been 
tramtd for regulating the nature of the pleadings. 
Bat ft »..uwmg ihe usual procedure applicable to 
motions the position is as follows: (1) In an appli. 
cjiud under Art. 226 all persons must be made 
parties who are or are likely to be affected by the 
^sue of a writ or order In ihe ca>e of mandamus or 
prohibition all parties m ist necessarily be before the 
^amt who are req nred to obey the directions of the 
wri or whose presence is necessaiy to make such 
uircctioiis effective. (2) Ihe artificial rules under the 
Lugli'a practice where in certain cases su:h syrits 
can be miie ex parte in the first instance, do not 
prevau m Courts ot India. (3) Any party likely to be 
affected by a writ or order, may appear at the hearing 
tor make a prior application) and ask for leave to join 
/ i Pf’^f^dings. or to have the rule served upon it. 
(4) Ihe Court may order that a petition used asgrouuds 
tor the issue or a rule nisi be amended by the addition 
ot parties (5) If a necessaiy paity or a party likely 
t° be affected by the writ or order or a party 
whose presence may be necessary to make the writ 
etreciive is not before the Couit, the Court may either 
upon an application made for that purpose, or of its 
own motion direct that such a party be added and 
,®. ^ e n ' s * served uoon him, or simply that rule 
D | l f 1 i S0rve d upon him, or even that he may he 
allowed to be present at the hearing without being 
served - with a rule nisi. In such a case the person 
served with the rule nisi or permitted to attend the 
hearing would be deemed to be a party and be entitled 
to show cause or support or oppose a cause already 
shown. (6; Such amendments should ordinarily be 
done upon notice to the party proposed to be added 
or served. There is however n,> rule of law which 
prevents an ex parte order being made in a suitable 
case. (7) Upon such an amendment being effected, 
directions should be given for the use ot affidavits 
and/or additional affidavit*. I L R (1956) 1 Cal 235 ; 
AIR 1951 Cal 208 (210) (Pt A) (Prs 6, 10). 


Art. 226 — Parties to proceedings. 

An application under Art. 226 is not a regular suit 
and merely because certain questions will have to be 
dtttr_L ined incidentally in giving or not giving the 
relicts askei for , in tne application does not make 
each and every person interested in such questions as 
necessary parties to those proceedings. 55 Cal \V 
413 : AIR 1953 Cal 172 (176; (Pt D) (Pr 21). 

Art. 226 — Writ of mandamus will not issue in 

the absence ol pirties who are likely to be atfecteo 
by the decision ol the Court - Election petition 
Petition wui h has r.ot impleaded the success fu 
candidates whose interests would be vitally affecte 
aud has left that matter to the Court’s desire i)° 
maintainable — It is the duty ot petitioner seeking 
relief to impiead all necessary parties and there 
cannot bo an) question ot Courts' desire Prayer tor 
impleading such parties at a belated stage was a so 
rejected as no satisfactory reasons were given by 
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petitioner for his failure to implead them when peti- 
tion was filed : AIR I960 Audh Pra 431, Rel. on. ILR 
(1964) Cut 433. 

87 (a). Inferior tribunal or authority. 

Art. 226-Parties. 

Where a writ petition is directed agiinst the pro- 
ceedings pending before the Ses ions Judge he ought 
to be impleaded in the petition. 1959 Cr L J 6 i 1959 
All W R (HC) 47 i 1959 A Cr R 395 : A I R 1959 All 
21 (211 (Pt A) (Pr 3). 

~ ;Arts. 226 and 227 — Parlies — Necessary parties — 
Petition under Arts. 226 and 227 against orders of 
Excise Minister of Government of Assam against State 
of Assam — Minister acting as Appellate authority 
under Bengal and Assam Excise Act - Appellate autho- 
rity, held on consideration of various Acts and 
Government of India Act, 1935, 8. 296 and relevant 
Notifications, to be a creature o{ Provincial Govern- 
ment and could not br- identifiel with Provircial 
Government— The Minister who passed ttie order and 
his succc'ssor-in-olbcd, i.e., the then existing authority 
both held necessary parties ~ (Such authorities were 
directed to be made parties under R. 4 of Chap. V. \ 
' Part II) Appellate Side Rules Assam). Case law Ref. 
AIR 1953 Assam 129 (131) iPrs 12, 13, 14) iDB). 

Art. 226 Representation of workers through 
union before Tribunal — Petition under Ait. 226 of 
Constitution against decision of Tribunal — Individual 
workers benefited by award not im plead* d as opposite 
parties — Petition is not liable to be dismissed. 
See Industrial Disputes Act ( 1947), S. 36. AIR 1965 
Cal 229 (DB). 

~ :A rf * Application challenging tribunal's 

decision 1 ribuntl, if and when necessar) party. See 
Ibid, Art. 227. AIR 1955 NUC (Madh B 3370 (DB). 

~~“Art. 22G — Writ for quashing orders of Revenue 
Tribunal confirming order of Deputy Commissioner 
— Parties Revenue Tribunal and Deputy Commii- 
sion^r no?h to be impleaded — Omission to implead 
either of them fa^al to petition —Me re fact of preser.ee 
of complete record befoiv High Courc cannot cure 
omission. A. I R 1956 Nag 65 Re-, on. 1961 jab L I 
1344 i 1961 M PC 755 ; 1961 M P L J 1 103 i ILK 
(1961) Madh Pra 821. 

-Art. 226 — Parties — Proceedings under Adminis- 
tration of Evacuee Property Act -Revision dismissed 
hv Deputy C ustnd ian (>c reral — \V r.t petition without 
irnpleadin g him — Maintainability — ( Administration 
of Evacuee Property Act (1950), S. 27 . 

Held, that the order of the Custodian Madhvt 
Bharat was merged in and superseded by the order 
of the Deputy Custodian-G^i eral, India which was 
final and it wa« really the latter order which **as in 
dispute. The effect of leaving the order of the Deputy 
Custodian-General, India ud touched would be anoma- 
lous. The Custodian of Evacuee Property, Madhya 
Bharat who was sub -rdinafeto the Deputy Custodian- 
General, IndH and bound to obey his orders would be 
confronted with serious problem; hecculd not refuse 
to obey the order of the Deputy Custodian-General 
« or co, dd he refuse to give effect to the decision of 
the High Court. Such a situation should be avoided 
by the Court < xercising powers under Art. 226 of Mu* 
Constitu'ion. 1957 lab L J 210 j 1957 M P C 102 : 
I9o7 M P l, I 156 : A I R 1957 Madh Pra 32 (36) 
(Pt A) (Pr 26) (OB). 

. Art. 22b Certiorari — Presence of offending officer 
before Court is not necessary— Scope of certiorari i< 
merely to demolish the offending order. (1959) \f I I 

(Cr) 433 i (1959) 2 M L J 15. 1 

— - Art. 226— Parties Writ to quash proceedings of 
Election Tribunal — Election Commission is not a 


necessary party. AIR 1953 S C 210 : 1955 S C J 293 : 
(1953) 1 M L J 702, Disting ; AIR 1953 Mys 59, FoIL 
ILR (1954) Mys 47 i AIR 1954 Mys 102 (107) (Pt B) 
(Pr 11) (DB). 

Art. 226 — Parties — Quashing proceeding 
Election Tribunal. 

Petition under Art. 226 to quash proceedings oT 
Election Tribunal — Election *1 ribunal made party 

The fact that Election 7 ribunal bas becou© tunc- 
tus olheio held did not prevent issue of writ, since 
the record of (he proceedings of the Election Tribu- 
nal were lodged oefore the District Judge of the Divi- 
sion m which che ejection had taken place and were 
at the lime before the High Court. 

Moreover there is no specific provision ir. the 
Representation of the People Act to support the vdow 
that trio Election Tribunal becomes tu notes officio 
after the pronouncement of the order. I L £ (1954)> 
47 : AIR 195 i My# 102 (107; (Pt C) (Pr 11) 

(DB). 


! ft *' 1 

If a petitioner uuder Arts. 220 and 227 wishes « 

certain order to be quashed it is necessary to impleac 
not only the appellate authority but the primary 
authority abo even though it may be a judgment 
aifii mance. ILR (1955) Nag 741 i 1955 Neg L J 73f : 
AIR 1956 Nag 65 (66)(Pt B) (Pr 4) (DB). 

^ Art. 220— Parties — Election dispute. 

c Ti 0 3 5f tiU ° n un der Art. 226 concerning a JanLpedi 
babhj Election dispute, the Deputy Commissioner 

li , su l> - r *Ring otfic 3i s are not necessary partial 
when no relief is claimed against them. KaDgluBauIc 
v. Chief Executive Officer ILR (1954) Nag 875 i ATE 
19oo Nag 49 (59) (Pt D) (Pr 26, <F3). 

® Arts. 226, 227 — Parties to petition — (Reprc“ 

SCD 4 l , a n l V5ie i? c [, i rpli Act ( 1951). Ss. 105, 106, 107) 
AIR 19 r3 Nag*3o7, Dissented from. 

(Per Mudholkar and Bhutt, fj ): — The Election 
1 ribunal is not au ‘amanuensis* of the Electior 
Commission. On the other hand, it is the Commission 
wtiich has to give effect to the decision of t hi 
IriSjiiual. The Commission has to register the deoi* 
non ot the I ribunal and have it published in the 
manner >et out in S H)6 of the Rep r esentation of tho 
t e°p e Act and in that sense it may perhaps be per- 
missible to regard it as £ fie amanuensis of thf 
in »unal but not vice versa. 1 here is nothing in the 
^presentation of the People Act nor in the ConstitE- 
ion which enab e, ihe Election Commission to adopt 
ne order of the I ribunal and thus make it its own. 

C n other hand, Ss. 100 and J 07 both make it 
c ear that the function of the Election Commissior 

-r r . eg , - t0 ^ le . ma, ^ er ' after the decision of the 
- riounal is ministerial. The Election Commission ir 

not a necessary party to the petition under Art. 22C 

challenging the decision of the Election Tribune! 
because no relief is so :ght against it, and indeed, nc 
roher peed have been sought against it. Though 
unckr S. JOB 0 f the Representation of the People Act 
tne Election Commission is required to transmit 
copies of the orde r of the Tribunal to the Speaker o 5 
the House of the People and to cause it to be 
published in the Gazette of India and the Garetto ot 
India is published under the authority of the Govern- 
ment o, India and therefore the actual publicatioc 
ns to be ord< red by the Government of India these 

lacls are not sufficient to warrant or necessitate even 

he joinder of the Government of India as a party to 
the petition. (1916) i K B 595, Rel. on. ^ 

H er Bhutt. I.) — It should not he understood that ir 
no case would it be necessary to join the Electior 
Commission. In a case where an Election Commission 
proceeds to take steps to hold a fresh election, it mty 
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peri-ap.- be necessary to implead the Commission in 
Proceedings in order to give relief to the peti- 
tionar p such an event, it would be a question if 
vE. pet 5 ho a can be entertained, as au authority which 

*hs territorial limits of the Ilioh Court's 
oiisdiction would be involved. Ilari Vishnu v. 
An m so Syed Is3k. TLR (1954' Nag 209 : AIR 1954 

nln7V(FB/. lsJ ’ 1W) ' 1>tC) (Pr * 78,7b '"o.^ 

.Reversed on another point in AIR 1955 S C 233.' 

“ --6 -Writ of mandamus will not issue in 

.he absence of parties who are likely to be affected by 
.he ceci^iOD of the Court — Election petition — Peti- 
.*02 which nas not impleaded the successful candi- 
Jahs wno.se interests would be vitally affected and 
haa left that matter to the Court’s dedre is not main- 

ha.iobje it is the duly of petitioner seeking relief to 
nap/ead all necessary parties and there cannot be any 
question of Court’s desire - Pra* er for impleading 

\ U v C !A pa t rtles at a ^ e,ate 1 stage was also refected as no 
aaiislactory reasons were given by the petitioner for 

'TV a /io- e A°- ,mp ,( l adtIiem when petition was filed. 
1965 Orissa 12 d (125) (Prs 1, 2) (rB). 

7j ‘ 5 ri c r H ~~ ^ drt] w pet,tion under, challenging 
oide. o* Competeut^Officer granting injunction under 
Evacuee -nteiest (Reparation) Art, as being without 
jurisdiction - Appellate Officer who had upheld order 
of Competent Olficer in appeal not impleaded - 
e-htii>n. cannot be dismissed in limine without refe- 

o=T tr c S 0 L ca 1 s ^~ Eva cuee Interest (Reparation) 

. v i^oi , Ss. 5 14. U R ( I964t Puni 4 ? ^ • UR 

1*5-1 Punj no (in. 112) (Pt A) (Pr 5, ' 

7 U rt ; 226— Parties* petition under Art. 227 - Grant 
fv 16 ’7 t,1c nature of writ of certiorari - Pemis- 
:.ioi,py-Om 3sion to implead authority whose orders 

A '“ 1802 p “ ni 

"7 226 — Parties — Authority whose order is 

P en | i " ot made party to petition -Matter cannot 

Aiofon ( t n2,V behind irs back. G2 Punj L R 409 : 
AIR 19C1 }>unj 37-1 (375) (Pr 5). 

Alls. 226 and 227- Parties. 

it is absolutely necessary that the tribunal to q rash 
rvnose order the application lor the issue of a writ of 
2ei*iorari is taken should be a party because without 
issuing notice to him, the records of the proceedings 
^3201 be brought up to the High Court. The 
a session to make him a party to the petition goes to 
As very root of the idief sought: AIR 1959 Punj 
159 and AIR 1949 Mad 53, Rel. on. 

Ir t.iis respect,- there is no difference in principle or 
i.'ia.cgy to the case cl a writ under Art. 227 which 
pa riaxes of the essential characteristics of a writ of 
ceriiorarj which is the subject-matter of Art 

^2 Punj L R 302 : AIR I960 Punj 43? (433) (Pt A) 

\ t r 4)* 

Overruled in AIR 1963 Puoj 1561. 

Art.. 226— Parties. 

Those parties whose action is to be reviewed and 
who are interested theiein and affected thereby and 
m wrt2*e possession f| ie record of such action 
remains are not only proper but necessary parties 
is to such parties that the notice to show cause 
-a^&tast the issuance of the Writ must be given. The 
omission to make parties those officers whose pro- 
ceedings i: is sought ta direct and control goes to th - 
vei y root of the relief sought : 

Held that as the validity of the reference of indu?. 
dispute m ade under Notification issued by the 
DeTii State Government was being challenged it was 
noi possible to issue any orders under Art. 226 of the 
Constitution to that Authority which was not im- 
pleaded as a party to the writ petition. 61 Puni L R 
US : AIR 1959 Punj 189 (191) (Pt A) (Pr 7). 


S7 (b). Joint application. 

--Art. 32— Parties to petition - Omisiion toim. 
Plead a person jointly interested in relief — ■ Effect— 
rinciple applicable to suits for possession not ap- 
plicable to petitions under Art. 32. 

. [ { J f r '°? ha \ a n ’* ht f0 maintain a petition un^er 
\ ’ , j [act that he has not made another person 

who would have equal righ‘ with him to maintain the 
petjhon. even a party to the petition, would not 
.esidt in his petition being thrown out on that ground 
a»ono 1 his cannot be a ground to deny him relief 
in the matler of enforcing his fundamental right. 

The principle applicable to suits for possession, 
namely that all co-owners must join in a suit to 
recover property unless the law otherwise provides, 
and d some co-o .vners refuse to sue the proper course 

l? a '°P as t0 V ie rest is t0 make them cefendants in 
suit, can have no application by way of aoa'ogy 
to a petition under Art. Si which is not a suit for 

Pi°a^ SSI o D - Mahendra Lai Jainiv. State of U. P., 

a 1 t 9 p 3 iocJ , 2 P ^ ( U S C V ‘ 912 « (1963) 2 SC A 163: 
AIR 1963 S C 1019 (1025) (Ft C) (Pr 12). 

n . ,^ r 7 V “Parties — Applicability of O.l, B. 8, 
V ,v 1 .i . L. — Joint application — Application by 
_ ssociation as such on behalf of members signed by 

ecretary ano President - Registered Association — 

; App, ' Cfl * IOl P ether maintainable - (Civil P. C. 

(1903). O. 1, R. S). 

The remedy by way of writ arises where a person 
is alfectel by any order the legality of which is 
challenged' and such person is entitled to apply for 
an app op date writ. The fact that simi’ar 0‘ders are 
pa'-seJ in the case of other individual by the same 

o. licer or authority does not entitle aU of them to 
join together in seeking an appropriate writ. The 
provisions of O. 1, R. 8 do not apply to the petitions. 

An association which lias been registered but not 
«i reefed by the o-ders, cannot in a representative 
capacity on behalf of its member apply for writ. In 
the ca>e of unregistered Association also its secretary 
and presi lent not being authori ed, cannot apply in a 
representative capacity. AI R 1958 Ma d 626, Disting. 
(1957) 2 Andhra W R 2 50. 

’ *Ut 22f» — Several petitioners joining to make 
the same cla*»n — Petition by onl) one sulB ient — 
Joining of more than one petitioners may be regarded 
as surplusage — Irregularity can be cure \ by striking 
mines of other petitioners. (1694i 87 ER 487. 

Listing. (’53) 55 Bom LR 246 ; 1953- i S T C 10 
(DB . 

[Reversed in AIR 1953 S C 252]. 

-—Art 22 > — Certiorari — All persons affected not 
joining in petition 

Where there are more than one person affected bv 
an order wdii.-h is quasi-judicial the fact that others 
besides the petitioner did not join in the petition 
cannot prevent the Co ut from issuing a writ of 
certiorari. AIR 1950 SC 222, Foil. Madh B L J 
1954 HCR 1 : AIR 1954 MB 161(172) (Pt G) 

(P r SS) (DB). 


-Art. 226 — Joinder of parties — One application 

against several parties. 

Where matter out of which the various appeals 
arise, is only one and rebates to the grant of the 
permit for a stage carriage asked for by the peti- 
tioner by his application under the Motor Vehicles 
Act and when the orders in the various appeals are 
inter-connected, the petitioner is entitled to challenge 
them by one writ petition. 1957 lab L J 7 24 : 1957 
M P C S 44 : AIR 195S Madh Fra 9 (10) (Pt A) (Pr 0). 

Art. 226- Parties -Election dispute. 
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An application under Art. 226 for quashing an 
election'to a jinapada Sabha on the ground that the 
election was held on the basis of obsolete electoral 
rolls would be dhmissed wheru the persoi.s who 
were declared have not been join id as parties and 
have not fceen given an opportunity to be heard be- 
fore an order adverse to them was passed. Kinglu 
BauJa v Chiol Executive Officer I LF (1954) Nag 
875 : AIR 1955 Nag 49 (G5) (IH H) (Pr 55) (FB). 

Art. 226- Partus — Petition by member of un- 
registered syndicate —Members of syndicate ret«in. 
ing their right ot individual trade— Other members 
seed not be impleaded. 

All the retail dealers possessing individual licence 
to trade in sugar had been directed, forthesike of 
convenience, to form themselves into a syndicate, the 
object being that instead of dealing with each indivi 
dual dealer the Government would deal with a body. 
The right to trade in sugar of an individual was not 
taken away. Therefore in the writ petition hied by 
an individual member, other members ol the syndi- 
cate need not be impleaded. 19( 4 Cur L J 5 1 7 i AIR 
1965 Punj 410 (4lL) (Pt C) (Pf 7) 

87 (c). Necessary and proper parties. 

• Art. 22Q — Petition for writ of certiorari — 

Necessary and proper parties— Distinction between 
—Who are necessary and proper parties to the peti- 
tion— Persons in whose iavour impugned order is 
passed not joined as parties — Petition is not compe- 
tent. 

The law as to who are necessary or proper parties 
to a proceeding is well settled. A necessary party is 
one without whom no order can be made effectively; 
a proper party is one ia whose absence an effective 
order can be made but v hose presence is necessary 
for a comple e and final deci ion on the question in- 
volved in the proceeding. 

In a writof certiorari not only the tribunal or autho- 
rity w hose order is sought to be cj lashed but also 
parties in whose favour the said Older is issued are 
necessary parties. But it is in the discretion of the 
Court to add or impleid proper parties for com- 
pletly settling all the questions that may be involved 
cj the controversy either suo motu cr on the applica- 
tion of a party to the writ or an application filed at 
the instance of such proper paity. AIR 1954 Bom 33 
and AIR 1955 Nig 49 (FB), Approved. 

Thus where in a petition lor a writ of c.'rti )rari 
made to the High Court, only the Tribunal whose 
order was sought to be quashed was made a party 
but the persons who were parties before the lower 
Tribunal and in whose favour the impugned Older 
was passed were not joined as parties; 

Held that the petition was incompetent and had 
been r ghtly rejected by the High Court. Held, fur- 
ther that the request that the Supreme Court may, at 
this stage of appeal direct them to be made parties 
and remand the matter to the High Court for dis- 
posal was belated and could not therefore, he granted. 
Udit N train Sing h Malpahonia v. Additional Mem- 
ber, Board of Revenue. Bihar. (l&Gj) 1 S C W R 
I 47 i i IH64) 1 S C J 151 i ( 1963) Supp 1 S C R 676 * 
ILR 43 Pat 13 : 1963 B L | R 512 : AIR 1963 S C 786 
(788, 790) (Prs 7, 12, 13, 14). 

Art. 22G — Parties — Constitution of Municipal 

Committee questioned— Joinder of members. 

Where in a writ petition for prohibition or cer- 
tiorari against a Municipal Committee wherein the 
consti ution of the said Committee is questioned, the 
petitioner cannot be sai i to challenge the election of 
the different members of the Municipal Committee 
and therefore, it is not necessary to joiD all I he mem- 
bers as parties to the writ petition. AIR 1956 Ajmer 
73 (76) (pt E) (Pr 18). 


Art. 226— Certiorari — Procedure — Necessary 

parties — Ml persons likely to be affected by orders 
ought to be impleaded — Failure to implead necessary 
parties fatal. 

All those parties who would be affected by the 
orders passed in the writ proceedings mist be im- 
pleaded so as to afford them a heaiiag. Failure to 
implead a paity who is not necessary is not fatal to 
the maintainability of the writ petition. 1965 All 
W R ( H C) 765 i 1965 All L J 12 11. 

Art. 226— WiL petition — Necessary parties not 

impleaded — Held failure to i nplead them was fatal 
to tne petition. (1965) 11 Fac L R 3S8 ( All). 

Art. 226 — Bar Councils Act (3^ of 1926), S. 8 — 

Preparation of li,t for amalgamated High Court— Pro- 
cedure — Application f >r writ or order by Ac vacate 
for inclusion without payment of fees — Judges of 
High Court need not be impleaded as opposite par- 
ties— It i> enough if Joint Registrar is impleaded. See 
Bar Councils Act ( 1926,, S. 8. AIR 1933 All 348. 

Art. 22 6 - Parties —Amendment —Application for 

writ directing Slate Government not to enforce award 
of Indu trial Tribunal alleged to be null and void — 
Petitioner under criminal prosecution for non-imple- 
mentation of award — State Government made party 
to peti ion under Art. 226 — Industrial Tribunal not 
made party - Though Industrial Tribunal need not 
be impleaded, still if its non-icnpleading is considered 
fatal, High Court can permit amendment of pet tion 
by addiDg Industrial Tribunal as partv. ]LR(>954) 

6 Assam 161 : AIR 1954 Assam 161 (163, 164) (Pt A) 
(Pr 6) (DB). 

Art. 226 — Parties — Necessary party. 

One A held a permit to ply a stage-carriage oa cer- 
tain route ac voiding to the timing fixed by the State 
Transport Authority. Subsequently certain Bus Ser- 
vice Cc-operative Soaie v was also permitted to ply 
one bus cn the same route. The original timings 
were changed and both A and the Society were 
directed to ply their buses according to the order of 
rotation. A filed a petition under Art 226 against 
the State Tram port Authority fora writ cf manda- 
mus or prohibition directing the State Transport 
Authority not to compel A to ply his has on rotation. 

Held, that the petition should not be allowed un- 
less the Bus Service Socirty was also impleaded as a 
respondent in the proceeding. 1956 Madli BLJ 
(Bh.) 79 i AIR 1956 Bhopal 55 (56, 57) (Pt A) (Pr 7). 

Arti. 226 and 227- Parties- Petition challeng- 
ing order of termination passed by Health Officer — 
Latter if necessary party. 

In a petition challenging the order of termination 
of his service by the Health Officer, the petitioner 
only joined the Corporation of the City of Nagpur 
as pirty. Ntiiher the Health Officer nor the Chief 
Executive Officer were joined as a party. 

Held, that merely making the Corporation a? a 
party would not avail the petitioner because the 
orders of dismissal were not those of the Corpora- 
tion. The orders were of the Health Officer or if 
there was a delegation il may be imputed to the Chijf 
Executive Officer. As neither ot those two Officers 
were on record the petitioner could not be granted 
relit f . 1959 Nag L J (Notes) 1G6 (Bom). 

77^, 22 c «i’^v ieS ~ L ’ :fc InSur8 “ ce Corporation 
Act, 1956. S 22 (1). 

The petitioner clai ned relief under A rt. 220 against 
the zonal Manag-r, Eastern Zone, Liie insurance 
Corporation of India, Calcutta, to whom no powers 
were sh >wn to have been delegated under S. 22(1) 
of the Life Insurance Corpora. ion Act. TheLife 
Insuia ice Corporation of India who could grant 
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to'llfe application. W3S made 3 respondent 

th sa,^ ’i ." as f ? r fhe J P et ' , ioner to establish 

tent to . h? » d b li e " demanded of a person compe- 
ent to grant it and merely because the delegation in 

7onai’it ha< n0t bee J disclosed b y •he respondent 
w° al Manager an adverse inference that the Zonal 

c nnot e he I 3 ’ aUthori « d »<> with the matter 

annHolr- drawn ' «n the absence of proper party the 
application was not maintainable. ( 196 ^ ) 2 Fac L R 

65r»lwij ol 21 F . , „ R 4?6 i ( 19G 1) 1 Ub M 59, 
(Pr H) WN 23 1 A 1 R 1902 Cal 45 07, 4 8) (Pt B) 

•—Art. 226 - Parties — Application to compel Cor- 

moinVf 0 °* Sfi. CUtta an< ^ Commissioner of Police to 

s . t . reets and foot-paths for unobs- 

atter has f?* llc aDcl io [ declaration that the 
latter has no right to permit hawkers* coimrs there 

ATr‘ !cn es S ry P arties - 65 Cal WN 339: 

AIR 1961 Cal 389 ( 39 1 , 392) (Pt A) (Pr I). 

Art. 226 — Parlies. 

fro C m rt BehabibtT t C f d p gS ;tarted j ore «>ve r loan taken 

h ^ inaDce Administration — Writ 

fn c* por? / n ??^ 1Lg Chief Administrator a respondent 
n tead of the administration itself which was a S 

nDr y a ^° rp0ral,0n ~ Main rfc,it * being agrinst the Cor 
beinff 10 tpch et ' fl ? n he ’| d W3S defective ~ But the defect 
greund (i4 ! r!i n0t dismissed 'hat 

frtA) (Pr 4). 1 ‘ AIR 1900 Cal 410 (“17) 

— Art 226- Parlies— Reference of industrial die. 

t?? ''omher of banks and their employes 

U here the Central Government has referred an 
Industrial dispute between 3f banking companies of 
Uest Bengal and their workmen for adjudication to 
an industrial tribunal, and an application i‘ filet 
under Art. 226 challenging the order of reference 
the ron-ioinder of all the thirty-one banks is lata Ho 

the maintainbiliry of the application The apolic - 

t.on cannot procee 1 and the order cannot be , mashed 
lie* 0 ®? of , the t banks interested ia the reference are 

(:300) (Pt B) (Br l°2) n . ed aS parties ’ ArR 1958 Cal 297 

Art. 226— Parties to application. 

An application for mandamus against a school 
corn mu tee of management was Hied against the secre- 
tary and the president of the committee alone There 
were no regulations issued by the Government autho! 
rising the president or the secretary to effectively re 

^ _ | - . of the committee in a legal 

proceeding against the committee for any rjitf. 8 

Held, that in these circumjtances the aDnliration 

was defectively con- tituted ,nd -therefore no relief 

could be granted thereon. (’5j) 62 Cal W N 384. * 

7" Art, 226 _ Parties — Municipalities Rental 

Municipal Act (15 of 1952), 8 21. b g 

The committee consisting of theChairiran and two 

^mmissioners appointed undei S. 2 1, Bengal Mun-ci- 

pal Act 15 of 1932), hy the Commissioners of the 
Municipality, at a meeting held for .hat purpose and 
known as the reg.stering authority " prepares the 
prelimniary and final Electoral Rolls in acccrdanco 
with the provision of .he Act. The relevant rubs 

'm the P r n e P 3ration a '>d publication of the 
Electoral Roll are Rr. 3 to 16 and it v ill appear 

therefrom that the duties in connection therewith 

devolve nut upon the chairman alone hut upon fhe 

S . authon !>'- l l is t f ie (luf y of f he registering 
authorJty to amend the Final Electoral Roll and pub? 

iiso the same in the same manner as the final Roll that 


had been published when the District Magistrate in 

an appeal under S. 529-A orders the same. Ft 15 how- 
ever clearly shows that the amendment has to be- 

District °M ^ ^ e . regiSteri ° g authorit y- although 
District Magistrate communicates his order to the 

Art 226?^ r being u S0 ’ in an application under 
Art. 226 tor d reefing the amendment and republica- 

ord D er° { an P H ° act( ? rdi ^ Jo the District Magistrate's 
order all the members of the committee which is 

registering authority, and the proper body to cany it 

ou , shouM be made parties and it would not be pos- 

s : b!e fo order the chairman alone to amend and re- 

£i b the Tib 10 ' bU P h 3n °c ldLI " ould not be binding 

on the other membeis of the committee when they 

are not made parties to the application and the applh 

thaf fh7rw ' S 7 f r, from dfc,ect of Pities. The fact, 

that the District Mag strafe is a party to the applica- 

(286 C |fi- D WP f 0b A V wn \ he dtfect AIR 1954 Cal 285 
(286, 28,) (Pt A) (Prs 2, 6, 7, 8, 9). 

ITTan- ?M 6 r^° per P , a 2' es (Constitution of fndia, 
-(Civii 7 p. 1 c. _ a e i ne B a 8 f ,ause * Acti 1897 ‘ s - 3 (39) } 

Ia view of the provisions of Ait. 367 (1), the word 
person in Art. 226 should be interpreted in the sense 
in wh,ch it has been used in S. S (39) of the General 

W«a- SeS i ^ I39, ‘ rherefoi e, although the State 
* , e lcal 1 -acuity is an unincorporated body of indivi- 
duals a writ can be properly issued against such a 
y in its official title and designation. Further, 
P? c ? Ihe petitioner can have recourse to O. 1 B. 8, 
ivii R. L, and proceed against only some of the 
members representing themselves and all other mem- 
bers of the State Meiical Faculty, it is not necessary 
1 ? p !® ad all , the members of the faculty. AIR 1918 
MQtoaV 40 Cal -588. Ref. AIR 1953 Cai 

289 (291 (Pt A) (Prs 6, 7, 3, 10 , 11 ). 


Art. 226— Parties. 

1 np Governing Body is a part of the State Medical 
acuity. \\ lion the Mate Medical Faculty has been 
ma ie a P^rty, is is neither necessary nor proper that 
any past of it should be separately made a party, the 
fellows, the Members and the Licentiates. Omission 
to make ihe Governing Body a distinct paity is no 
obstirle to the success of the application. JLR (1953) 

~ Cel 107 , 56 C (V N 861 i AIR 1953 Cal 212 (213) 
(I t A) (Pr 10) (DB). 

Art. 226 -Petition under — Action of Corporation 
challenged — Corporators not necessary parties. 

here the validity of a resolution of a Corporation 
sanctioning allowance to Mayor, Corpoiafors, etc., 
wus challenged in a petition un ler Art. 220 what 
was ch illenged in the petition was the action of the 
Corporation as such. It was the Corporation which 
was sought to lie ordered not to appropriate the 
inun icij al funds in making payments by virtue of its 
impugned resolution. Merely b j Cfusefhe corporators 
were, or were to be, therecici ntsof those allowances 
it was not necessaiy to make them parties. 1902 
M P C 115 : 1961 jab L J 282 : 1961 MPLJ 1215. 

Art. 226 — Parties— Party affected by Government 

order is ent-tied to lie heard — High Gourt Rules 
( Madras) Rule 3. (1953) 1 Mad L J 49 * 66 Mad L YV 
157 : AIR 1953 Mad 351 (352) (Pt A) (Pr 1). 

Art. 226— Parties — Same of Municipal CoudciL 

lor*> chakenging order superseding Municipal 
flor nigh — Others m«de co-respondents— Deletion of 
such respondents —Normal rule — Parties interested 
but not necessary moy be deleted - I est with regard 
to necessity and propriety for implen lirg person aa 
party— Mysore High Court Rules (1959) Chap. VIII, 

R 14 — Bombay Municipal Boroughs Act (IS o:i 
1925), S. 219 (f), Civil P. C. (1908), O. 1, R. 10. 
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The normal rule regarding the addition or deletion 
of parties is that it is open to the plaintiff or the peti- 
tioner to array in the proceeding such persons ts he 
wishes to join as parties and it is equally open to him 
to give up parties. This right, however, is not ab- 
solute and if the Court finds it necessary in the 
interests of giving a proper decision in the case it 
may direct parties to be added and rtfuse permission 
for the deletion of the names of parties when such 
permission i> sought. The real test in regard to the 
necessity lor impleading a person, as distinguished 
from propriety, is whether in the event of the peti- 
tioner succeeding, the result will be to compel the 

person to do something or desist from doiDg some- 
thing. 

In a writ petition made by some of the Municipal 
Councillors challenging the validity of the Govern- 
ment order under S. 219 (1), Bombay Municipal 
Boroughs Act by which the Municipal Borough was 
superseded, although all the members of the Munici- 
pal Committee are interested in and affected by the 
order, they are not necessary parties. The petitioners 
who have grievance against the order ol the Govern- 
ment can themselves approach the High Court and 
they should not be compelled to array other mem- 
bers, if even otherwise the petitioners themselves 
were entitled to seek relief. AIR 1959 S C 107. Rel. 

on. AIR 1954 Cal 208. Ref. (1964) 1 Mys L J 147 
(DB). 

Art. 226 — Parties — Necessary parties — Petition 
by owner of Inam lands for quashing of order of 
Government^ under S. 3. Orissa Estates Abolition 
Act (1 of 1952) — absence of raiyats does not make 
the petition defective. 

Where the Government issued notification under 

S. 3 of the Orissa Estates Abolition Act vesting the 

village ot the owners of Inam lands in the State, the 

owners are vitally affected by the notification and 

have everv right to file a petition under Art. 226 for 

quashing the order on the allegation that the notifica- 
tion is illegal. 

The absence of the raiyats, who are indirectly 
affected by the decision does not make the petitions 
defective in any manuer whatsoever and it cannot be 
accepted that in all such cases the petitioners will be 
required to bring in all the raiyats ot the village as 
parti-s to these proceedings )LR (1956) Cut 333 : 22 
Cut L T 444 : AIR 1956 Orissa 214 (218) (Pt D) 
(Pr 8) (OB). 1 ' U) 


Art. 226 - Parties — ( High Court Rule; and Orders 
(Pepsu) — Pules relating to application under 
Art. 226 of the Constitution — B. 7). 

A person interested in or affected by the question in 
dispute in a wi it application should also be made a 
party to such an application along with the tribunal, 
Court, or other authority, whose order or act is ques- 
tioned, mid, in any case, the Court should invariab y 
as a matter of practice, in the interests of justice, serve 
rule nisi upon such a party. The applicant must dis- 
close particulars of such a party in lis affidavit to 
enable the Court to do so. ATR 1954 Bom 33, Rel on- 
AIR 1946 Bom 407, Dist. ILR (1955) Patiala 62* I 
AIR 1955 Pepsu 159 (101) (Pt A) (Pr 14) (DB). 


Art. 223— Parties to — Appropriate party— Peti. 
tion by employees against order of State Governmeni 
refusing reference to Tribunal under S. 10 (1) G 1 

Industrial Disputes Act — Employer is certainly a 
proper party, if not a necessary paity-Non-implead- 
lng of employer, however, condoned in view of order 
proposed to be passed, whereby employer was afford- 
ed an opportunity to intervene — Industrial Disputes 
Act (1947i, S. 10 (1)— Refusal to refer — Writ against 
order - Parties to. 1965 Cur L 1 541 i ILR (1965) 2 
Puui 802: (1965 66) 29 F J R 155 2 


Art. 2J6 — Parties to writ petition— Addition of 

— Writ petition by a Samiti registered under the 
Societies Registration Act against Reg'stiar, Cc-opera- 
tive Societies — Arya Samaj seeking to be impleaded as 
party, not a registered body who can neither sue nor be 
sued in a Court of law in its own name— Arya Samaj 
cannot be impleaded as party especially when it was 
ob ected that the parson who styled himself as its 
pradhan was not validly elected — Civil P. C. (1P08), 
O. 1. R. 10; O. 29, R. 1. 1965 Raj L W 282 : ILR 
(1965) 15 Raj 653. 

Art. 226 — Parties — Application against State 
alone — Maintainability. 

Where both the order of appointment and the 
order of termination of service of an acting clerk in 
the Munsiff’s Court were passed by the High Court, 
but the only respondent made in (he application 
under Art. 220 was Stite Government : 

Held, that the application had to be dismissed. It 

may be that the High Court was not ‘impleaded be- 
cause it was not possible for the High Court to issue 
a writ to itself. But it would not preclude the peti- 
tioner from moving the High Court on its adminis- 
trative side and seeking appropriate reliefs. 1955 Ker 
L T 813 : ILR (1955) Trav.Co 848 : AIR 1957 
Trav-Co 176 (170, 177) (Pis 2, 3) (DB). 


87 (d). Misdescription. 

-——Art. 220 Parties — Wrong description — 
Effect of. 


Error in name and business of opposite party No i 
in petition under Art. 220 — Relief sought parti- 
culary against him — Correct description' averred in 
counter affidavit by opposite party — But no attempt 
to amend and correct the petition made by petitioner, 
failure to amend petition and implead the correct 
party held was itself sufficient ground for dismissal 
of petition. 1954 All W R (H C) 235 » 1954 All L ) 
344 : AIR 1954 All 490 (490) iPt A) (Pr 1). 


uy j^/cibuu alleging to De 
managing partner of a firm — Such description 
appearing in power of attorney but not in the peti- 
tion — Description cannot be treated as part of peti- 
tion^ or as. evidence of the fact stated therein. I L R 

(lf)->3 Patiala 451 i AIR 1953 Pepsu 88 (89) (Pt C) 
(Pr 3) (DB)# 


S/ (e). State and Government of India. 

“Art. 226 — Validity of Act chillenged — Con- 
cerned State must b» impleaded as party to writ 
petition. (1964) 15 S T C 505 , AIR 1965 All 86 (91> 
(Pt F) (Pr 31) (DB). 1 ' 

Art. 2 •' 6 —Parties— ‘‘Option papers” circulated 


to State employees by Chief Secretary to the State 
Government for opting either to India or Pakistan— 
Terms and conditions of service guaranteed — E m 
ployre discharged — Petition under Ait. 226^ — 
Government of India not necessary pai ty— (Indian 
Independt nee Act (1947), S. 9). 

Chief Secretary of the Assam Government sent a 
circular letter to the employees of the State including 
the petitioner in Class II, Cadre in the State Educa- 
tion Service, known as ‘option letter’, giving the em 
ployees option to opt for Pakistan or ‘rest of India* 

upon 1 he partition of India. Tne letter did rot oniv 
forward t ie questionaire but also contained an assu- 
rance that the representatives of the future Govern 
ment consequent upon partition of India, guaranteed 
their existing terms and conditions of service The 
petitioner who had opted for the ‘rest of India 1 ' was 
discharged from service on the ground of retrench- 

Ih»"n a rt- he , P u.*“ ,on of lDdi3 ' consequent upoi> 
f I? ?' S p / t,tlon under Art. 2 >6, he ,m- 
pleaded the State of Assam as respondent. It was. 
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contended on behalf of the State that the Govern- 
ment of India was a necessary pirty, since the 'option 
papers’ were circulated at the instance of the Govern- 
ment of India and that the State had not offered any 
guarantee to the petitioner : 

Held, that the argument was not tenable in view 
of t ae circular letter of the Chief Secretary cf the 
State a* d that the Government of India was not a 
necessary party. 

Per Majority. — The option given to Government 
servants was according to the decision of the Special 
Committee of the fart it ion CMC :e of Government of 
India, ft was part of tt e scheme of partition. It was. 
there! are, binding on both the Dominions under S. 9, 
Indian Independence Act (1917). e^un after 15th 
August. It could not be argued that the Provinces in 
the two Dominions were not bound by ord rs b - 
cause th y were issued by the Government of India. 
The Government of Assam was bound to give effect 
to the guarantee even though the option papers offered 
the guarantea of the two future Dominions. 

The Government of India was not at all a neces- 
sary pn ty to the proceedings. No relief could be 
asked for against tha Government. The Government 
of A'Sam was bo «nd by the decision of the Partition 
Committee of the Government of India. The deci- 
sions of that Cnmmi tea were not dependent on the 
assent ol the Government of As>am. Tney were bind- 
ing on al 1 th a Provinces by virtue of the provisions 
contained in toe Independence Act. Ii the consent 
of the Assam Government was necessary, it was given 
by necessary implicition P he option was conveyed 
to ofhcer> through the As^am G wernment. The Gov- 
ernment of Assam thus became a part/ to the imp’e- 
mentation of the decisions. Effective relief could be 
given to the petitioner in the petition as constituted, 
and the petition could not fail for want of necessary 
parties. 

Per (Contra). — The option letter did not give any 
indication whaUoever that the Assam Government 
undertook any responsibility for providing the officer 
with any jo ) if he elected to serve in the rest of India. 
The Provincial Government had no say in the matter 
nor was any assurance given on behalf of the Pro- 
vincial Government nor any inkling given that they 
would retain their jobs in the Province in some ships 
or another. The Chief Secretary only circulated tne 
decision of the Partiti >n Committee which was ap- 
pointed by the represen'ativcs of th 3 two future 
Dorn nions and asked for a reply in those terms. If 
the petitioner wanted to say that because of this exer- 
cise of option as was requested by the leltrr of the 
Chief Secretary t~»at he was relieved of his job in 
the Murarichand College (which went to Pakistan) 
by the succes,or Government, that is, the East Bengal 
Government, he might sue the Chief Secretary or the 
Assam Government ler damage, bat could not say 
chat there wa c a legal obligation to absorb him in 
some of the Government Offices in Assam or in Edu- 
cational Service of Assam Government, and could in 
no way ask for a writ to have him so absorbed irres- 
pective of any vacancy in the said Province. Surely 
the re^po isibility, if any, was of the Central Govern 
merit. This was a matter that ought to have been 
decided in the presence of the Indian Government as 
a party, lliranmov v. State of Assam, AIK 1954 
Assam 2 24 (235. 2 JO, 237) (Pt E) (Pr 13) (FB). 

Art. 226 — Parlies — (Municipalities — Assam 

Municipal Act (1923), Ss. 89 and 292). 

Order disposing of revie v application under S. SS, 
Assam Municipjl Act — Application under Art. 226, 
Constitution of India, for q iashiDg same— Provincial 
Government is not necessary pa ty. even though 
petitioner had applied to Provincial C wernment for 
reversal o! the order under S. 292 of the Municipal 


Act. ILR ( 1953j 5 Assam 45 i AIR 1453 Assam 132 
(135) (Pt C) (Pr 15) (DB). 

Irt 2 26 — Parties —Amendment of Constitution 

requiring ratification by State legislatures challenged 
— Ground that resolutions pr-sed by States did not 
amount to ratification — Union and ratifying States 
are necessarv parties. 68 Cal W N 958 : AIR 1964 
Cal 500 (503) (Pt 0) (Pr 12). 

4 Arts. 223, 361 (1) — Petition asking writ of 

‘certiorari’ to quash Governor’s decision in appeal — 
Governor is not necessary par.y. 

In a petition under Art. 226 asking for the issue 
ot a writ of certiorari to quash the Governor's 
decision in appeal it is not incumbent on the peti- 
tioner to implead the Governor as a party. Article 
361 (l) shows that the Go/ernor cannot be made a 

party to any proceedings in Court, inter alia, in a case 
wh.ue his decision could have b en questioned on 
ground> available to a citizen against other auth arities 
justifying the q lashiug of any order A citizen is not 
without redress when his complaint relates to the 
performance of the po vers and duties of the office of 
th a Coverno . Even though he cannot implead the 
Governor as a party, it will b3 enough if he impleids 
the State Government and a^ks for ap >ropriate relief. 
Notwithstanding the absence of the Governor as a 
Pirty the citizen can be given relief if the State Gov- 
ernment is before the Court : AIR 1963 S C 780; 
AIK 1963 S C i 124, Bel. on. 68 Cal W N 203 : A I R 
1964 Ca IS 4 (189, 190) (Pt h) (Pr 26) (03). 

— Art 226— Patties to writ proceeding. 

W here he Chief Justice of the High Court with- 
drew the duties and functions from a J»dg9 of the 
High Court acting on the deci .iou reached by the 
Uu on Government as to the o npletion of 60 years 
ol his age by the said Judge, then a writ if otherwise 
claimab.e un ler Art. 226 of the Constitution against 
the Chiel Justice may still Tsue notwithstanding -he 
absence of the Union Government Jvoti Prakash 
M.tter v. Hnn’bie Mr. Justice II. K. Bose ClPef 
Justice of High Court, Calcutta, 67 Gal \V N 602 : 
AIR 1963 Cal 483 (489) (Pt F ) (Pr 25; (S3). 

Art. 226 — Subordinate officer parsing orders 

under statutory provisions within jurisdiction of 
Calcutta High Court — Orders not challengeable 
unless statutory provisions are cha'lenged — Union 
and Superior OJBjer are neces ary parties Office ot 
Superior Officer in Delhi — Calcutta High Court has 
no j irisdictiou against Union an \ Superior Officer — 
Relief cannot be given against subordinate officer. 

AIR 19 36 S C 240, Disting. AIR 1961 Cal 239 (293, 

2 14) (Pt C) (Pr 4.. 

—Arts 226 239 (1), S;h I. Part II — Proccdure- 
W»it petition against Himach il Pradesh Administra- 
tion as main resp>ndent' — Himachal Pradesh being 

Union territory a iministered by the President through 
Administrator — Neither President nor Administrator 
impleaded — 'Himachal Pra lesh Administration’ being 
not a juristic person cannot sue or be sued — Order 
on writ petition would net bind President or Admi- 
nistrator —Frame of petition therefore held defective 

— C. P. Code (1903) S. 79. AIR 1)64 Him Pra 19 
(22) (Pc A) (Pr 8). 

• — Art 225 and Art. 32 (2. V (Jammu and Kash- 

mir) — Parties — Writ proceeding against F ecuo» 
Commissioner — Kashmir Ordinance No. I or 
Validi-y challenged — Government is necessary 
party — (Constitution of Jam nu and Kashmir, b. ItM 
The petioner sought a writ of mandamua against 
the Election Commissioner, and during tne pendency 
of the petition an ordinance was promulgated pric- 
ing the petitioner of the right claimed. 9 ha petition r 
submitted that this Ordinance was ultra vires ot t * 
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pro/isions of the Indian Constitution as applicable to 
the State of Jammu and Kashmir. 

Held, that as the Election Commissioner was 
powerless to do anythiagpn the matter, and ultimately 
it was the Government which could advise the 
Sadar i-Riyasat to promulgate an Or finance or replace 
one by a fiesh Ordiiance the Government was a 
necessary party and in its abs a nce the petition de- 
served to be rejected. Jagat Ram 4ryan v Election 
Commissioner, Jammu and Kashmir, AIR 1957 J & K 
45 (46) (Pr 4) (FB). 

—“Art. 226 - Necessary parties — Tax imposed by 
Local Authority — Constitutionality in question — 
Government if necessary party. 

W here constitutionality and legality of a tax imposed 
and recovered by a Local Authority are matters aris- 
ing for consideration, the State is not a necessary 
party to such a proceeding. AIR 1954 Kutch 50 (51) 

<PtA)(Pr5). 


L W 496 i A I R 1959 Raj 177 (191) (Pt L) (Pr 75) 

(DBt 

[Reversed on another point in AIR 1901 S C 1402.] 


Art. 226 —Parties —Petition challenging validity 
of award of labour Court — Necessary party — 
Art. 227. 7 * * * 


In a petition unrer Arts. 220 or 227 of the Constitu- 
tion when what is q lestioned is the validity or legality 
of the avard ot the Labour 2ourt, the Government is 
not a necessary party. AIR 1959 Tripura 8 (9) (Pt C) 
(Pr 6). 

87 (f). Non-joinder and mis- joinder, 

Art. 226 — W rit petition — Parties — Nod joinder 
ol — Effect — Procedure — Petition for writ arising 
out of pending suit — Pro forma defendants in suit 
not joinod as parties — Does not render petition 
not maintainable for noD joinder. A I R 1964 All 386 
(383, 389) (Pt B) (Pr 4) (DB . 


7“ ; Art 226 - Parties to writ petition — Prayer for 
joinder of l nion Government against which no relief 
has been claimed, cannot be granted. 

W here in the course of hearing of the writ petition 
the petitioner submitted an application for joinder of 
the Union Government as respondent to the petition, 
the prayer cannot be granted, if in the application, 
no relief has been claimed against the Union Govern- 
ment. 1965 M P L J 825 , 1965 Jab L ) 1008 : A I R 
1966 Madh Pra 134 (136; (Pt C) (Pr 8) (DB). 

Art. 226 — Government not necessary or proper 
party to industrial cispute See Industrial Disputts 
Act ( 1947) S. 18 (b) AIR 1954 Mad 686. 

A»t. 226 — Parties to writ proceedings— -Neces- 
sary parties. 

Where the house properties of the petitioners in 
Manipur State were removed or destroyed bv the 
Allied .Military force; under Hr. 49 and 78, Difence 
°kf a . Rules and the Extra Assistant Commissioner 
(Claims), Manipur and the Chief Commissioner, 
Manipur, having failed to perform their statutory 
obligations under R. 96, Defence of India Rules 
the peti doners applied for a writ ol mandamus 
against them, the Union of India should be added as 
a necessary party to the petition. AIR 1956 Manipur 
1 (2) (Pt A) (Pr 4). 

-Art. 226 — C P. and Berar Letting of Houses 
and Rents Control Order, CIs. 13 and 21. 

W rit Certiorari — Parties — Procedure — Tenant 
appealing against order ol Rent controller - S. D. O. 
deciding appeal - Landlord applying for writ— D. C. 
and State of M. P. are not necessary parties — Pro- 
cedure is now well settled. ( 51) 1951 Nag L J (Notes) 
102 (DB). 


Art. 220- Relief against parsons no! imp'eaded 
as parties cannot be granted. 1963 All L J 909. 

Art. 226 - Ocher pe sons vitally interested in 
question not made parties— Question is not fit subject 
for decision in writ application. A I R 1955 N U C 
(All) 3292 (DB). 

— Art. 226— Parties. 

A Court cannot adjudicate on the validity of an act 
of an authority in its absence and any person who is 
likely to be affected by any decision given by a Court 
should be added as a party. AIR I960 \ n dh Pra 431 
(435) (Pt A) (Pr 18) (DB). 

—Art 226— Parties- Non-joinde: — Elect — Issue of 

writ to p3rson not party to petition — No direction 
can issue. See Tenancy Laws— Madras Estates (Aboli- 
tion and Conversion into Rvotwari Act (26 of 1948) 

S. 4. (1958) 1 Andh VV R 124. 

--6 —Parties to writ petition -Misjoinder — 
(Civil Procedure Code ,1908), O. 1, R. 9). 

Where a person files a petition under Art. 226 on 
the ground that the seiz rre of his property was illegal 
the fact that the petitioner is his son will not 
create any interest or r ght in his father when they 
are separate in busuess and the property belongs 
exclusively to the s >n. Hence if the father is added as 
petitions No 2 to the petition the petition suffers from 
the detect of misjoinder of the petitioners. But this 
defect cannot be ceemed to be o* such a fatal nature 
as to entitle the dismissal of the neli ion on this 
very ground. AIR 1956 Bhopal 43 (4-1) (Pt A) tPr 6). 

r — : Krt 226 -Jurisdiction-Rule ‘nisi* — Rule cannot 
be is ued ogainst party not mentioned in writ appli- 

(Pt F) (1 >8 l\) W N 958 1 A 1 H 19G4 Cfll 500 (503) 


Art. 226 -Writ application — Parties to — Notifi- 
cation issued bv Central Government — Central Gov- 
ernment should be made party — In »*s ab'ence writ 
cannot be issued against local official who alone is 
made party. 

W here under the power vested by a provision of an 
Act or of a rule made theieunder a notification is 
issued by the Cential Government, it is that Govern- 
ment that should be made a pirty to a writ applica- 
tion hied under Art. 226 of the Constitu ion. No writ 
will he against the local official. A I R 1950 S C 940 

Cal 570 ’ I)istin 8- 11 R (1961) Cut 316 : 
AIR 1961 Orissa 186 (187) (Prs 6, 8) (DB). 

7 Art D -2b— Parties— Vires of Central Act challen- 

ged Petitioners not claiming any re’ief against 

Central Goverament - Union of India need not be 

impleaded as party. ILR (1959) 9 laj 424 : 1959 Raj 


-Art. 226 — Parties — Person in possession not 
made party - Effect. See Houses and;Pents— Requisi- 
te?? and Control (Temporary Provisions) Act (5 of 
1947), S 3 (*58)62 Cal W N 158. 

“ — Art- 226 — Power? of Court - Person not before 
Court— Order aftecting his rights — Power to make. 

Where a persan is not belore the High Court in a 
proceeding under Art. 226. it can mike no order 
aitecting his rights in his absence. 61 Cal W N 479 • 
AIR 1957 Cal 460 (461) (Ft B) (Pr 6). * 

— -Art. 22G — Writ for quashing ord-rs of Revenue 
Tribunal confirming order of Deuuty Commissioner — 

hnn, 1 t S rh" eVeD , Ue J r ! bu A al an ' 1 Ue P u( y Commissioner 
both t ) be impleaded— Omission to implead either of 

them fatal to pe'ition — Mere fact of pres nee of com- 

A Ht'lSV 'bs l u g !' Cou !,l cann0t cure "mission. 
A I R 19o0 Nag 05, Rel. on. 1961 Jab L J 1344: 1961 
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MFC 

821. 


755 i 1961 M p L J 1403 iILR (1981) M. P. 


Parties — Absence of necessary 

Fjl I cc t . 


parties 


The extraordinary jurisdiction under Art. 226 of 
the Constitution cannot be exercised when rhe neces- 
sarv parties are not impleaded and any order passed 

r n T U ooo an Gvent woulci b e infructuous. (1962) 28 Cut 


A.t. 22o Parties to writ petition — Norn joinder 

of -Effect — 'Travancore Cochin Parehayat Act (2 
of 1959), S, 46). 

In a writ petition to qua^h the order of the Govern- 
ment passed uni fir S. 40 (1), Cl. 12. Travancore- 
' och > n 1 soc nay at Act, removing the petitioner from 
the office of the president, the members of the pan- 
chayat by whom the no-confidence motion which 
led to the passing of the order, was passed are the 
real parties in the matter of the propriety or the other- 
wise of the resolution. In the absence of all the 
members of the panohayat from the record except 

the vice-president it is not competent for the Court 

r SwJ!i tion iQva,io '- AIR 1956 Trav.Co 
45 (45, 46) (Pr 2) (DB). 


cases where it may be necessary for a 
petitioner to ask for both the relief of certiorari and 
prohibition, the wi it of certiorari to quash the order 
which does not finally dispose of the controversy 

bitween the part-es and a direction in the nature of 

prohibition restraining the Court from further pro- 
ceeding with the case, ft cannot, therefore, be con- 
tended that as a universal principle no writ of certio- 
rari will issue against an interlocutory order. 

The power being di cretionary, such a writ may 
not be issued in a case where an interlocutory order 
may be revisable by a superior Court on revision or 
in appeal or in a case where any alternative remedy 

available. But in a case where the order of a 
subordinate Court disposes of a preliminary issue 
which, if decided, may affect the jurisdiction of the 

Court, it may be desirable to consider such an order 

and f other conditions are fulfiled, a proper direction 
may be issued by the High Court. A I R 1955 SC 233 

and AIR 1952 Ail 99, Rel. on. AIR 1956 All 89 (91, 
92) iPt i) (P r 7). 


Q tfli * r r -2* “ criminal R. u. (iay«), 
o. oolA Interference by High Court at an interlocu- 

loMiTr? 6 Criminal P. C. (1898), S. 501-A. A I R 
J y5o All O30. 


Art. 226 Psrties to writ proceedings. 


* — n w ' 

A petition for a writ of mandamus by a perso 
who has been deprived of his valuable tea estate car 
nek he deemed to be in any way defective on ancour 
ot non-jornder of any temporary occupier for a 
mdehnite period or for non-joinder of a person wh 

Vf rse interest against the petitioner. A I i 
1956 Tripura 9 (14) (Pt D) (Pr 27). 


• 87 (g). Amendment. 

- Art. 226 Parties — Amendment of — Dutv 
Court. 



If the defect in a writ is materia! such as a defect 
of parties it cannot be out right by amendment of a 
writ. But different considerations qpp’y a t the stage 

of the rule nisi and a cefect of parties can easily he 
remedied at that stage. 

^ u I , A er ' it . ,s Court’s duty, in proceedings under 
Art. 226 no less than proceedings in general toavoid, 
it possible, a multiplicity of judicial proceedings. 

Where in a petition under Art. 226. against the 
Secretary of the Board of Secondary Educat or) the 
respondent s C3se wss tliit (he puty reaUv inferes^fd 

was the Board and that the petition could not pro- 
ceed in its absence, 

Held, that the discharge of the rule nisi without 

allowing amendment would inevitably give rise to 
further application. The Board could, therefore he 
made a p rty bv amending the petition. 1LR (1956) 1 
Cal 235: AIR 1954 Col 208 (211) (Pt B) (Pr 12). 


88. Pending cases. 

Art. 226— Writ petition pending appeal. 

Where the petitioner’s appeal presented to the au- 
thorities at Ajmer has not as >et been disposed of, 
It would not he proper to allow- the petitioner to 
present a writ petition at this s' age. A I R 1954 S C 

20 1 , Rel. on. 1955 Am Lj 40: AIR 1955 Ajmer 39 (40) 
(Pt B) (Pr 4). ' 


Art- 226 — Issue of writ when subject-matter 
pending before Court of law. 

Ordinarily Court would not issue a writ when the 
subject-matter involved is already pending in a case 

before a Couit of Ijw. A I R 1952 Ajmer 31 (2) (32) 
(Pt A) (Pr 2). 1/1 ' 

Art. 226 — Certiorari — Issue of, against inter- 
locutory order. 


Art. 226— Scope of inquiry — Orders of Labour 

Court during pendencv of reference under Indus- 

tnal Disputes Act — Industrial Disputes Act (1947), 

b. 10 (1) ( C ). 

^ hether a particular person is a workman or not 
and whether in the circumstances of a case, there is 
an industrial dispute or not especially when a refer- 
ence under S. 10 (1) (c), Industrial Disputes Act, has 
been made by the appropriate Government, are matters 
entirely for the Labour Court to considerand determine 
including such preliminary objections a< to jurisdiction, 
as the parties may choose to raise. The petitioner- 
employer cannot raise then in High Court in an ap- 
plication under Art. 226 of the Constitution Sled by 
him, questioning the orders of the Labour Court after 

he Labour Cou t has set the employer ex parte and 
purported to nroc'M with the enqjiry. (1980) 1 
Andh W R 360; (I960) 1 Lab L J 611. 

Art. 226 — Administrative Tribunal — Order dur- 
ing pendency of writ proceedings — Validity — 
Quashing of. 

If a party do a s something with the object of getting 
th9 position of advantage in the action, before a 
Court could interfere, he will not be permitted to 
plead thr t siice he had already done the thiDg, it 
should not he undone. The Court has ample powers 
to direct the restoration of rhe status quo ante. But 
it cannot ho said that any order passed subsequent to 
the issuance of a writ nisi is without jurisdiction ano 
consequently should lie struck down. ( 1958 ) 2 Ad 
W B 598: TLR '195*) Andh Pra 701: AIR 195S Andh 
Pra 647 (704, 7 05; (Pt F) (Prs 21. 23) (DB). 

Art. 226 — Interlocutory proceedings — Interfer- 
ence by High Court — Proceedings before Collector 
under S 56 — Bombay Teuanry and Agricultura) 

Lands Act (46 of 1948). 

Except on proof of clear and patent want of juris- 
diction the High Court does not normally entertain 

an app’icah'OT before any final adjudication has been 

made by a suborciina'e tribunal judicial or quasi- 

judicial. . 

Thus where the Collector is exercising his jurisdic- 
tion under S. 56 of the Bombay Tenancy and Agri- 
cultural Lands Act, 1948 for ihe purpose of consi- 
dering whether he should or should not sanction 
the scheme which had been framed by the Manager, 
there is nothing irregular or illegal in the attemp e 
exercise of his powers by the Collector which ca - 
for interference by. the -High Court under Art. 
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*9 Bom L R 339i I L R (19*57) Bom 656 i A I R 1957 
Bom 155 (159, 160) (Pt E) (Pr 11) (DB). 

Art. 226 — Certiorari or prohibition- Writ of— 

Appeal to Custodian against decisioa of Deputy 
Custodian under S. 2 (d) (i) and <iii) of Administra- 
tion of Evacuee Property Act (1950). 

When the petitioners filed an appeal to the Cus- 
todian without prej idice to their contention that no 
^ppeil Jay to him against the decision of the Deputy- 
Custodian holding them evacuees within the 
meaning of S. 2 (o) ti) and S. 2 (d> (iii the petitioners 
should hive waited for the decision of the Custodian 
before coming to the U gh Court. As they hid p e- 

ferred the appeal to toe Cusiodian and as they nad 
raised the question of jurisdiction, primarily it was 
for the Custodian to decide whether he Jiad jurisdic- 
tion or not. Assuming he erroneously came to a deci- 
sion, with regard to his jurisdiction, it would then 
have been perfectly competent to the appellants to 
come to the High Court for a writ of certiorari or pro- 
hibition. 54 Bom L R 822: ILR (1953) Bom 406, AIR 
1953 Bom 26 (2 I) (Pt C) (Pr 1) *DB). 

—-Art. 226 — Land Acqiisiion Act (1894), S. 18 — 
Claim for increased competition already filed — 
— Petitioner held not oermittau to challenge acquisi- 
tion under Art. 220 of Constitution. See Laud Acoui- 
sition Act (1894), S. 18. (’62) 66 Cal W N 1 15. 

• Art. 226 — Appeal from conviction under im- 
pugned Act under valid provisions thereof pending 
—Whether writ of certiorari to quish conviction can 
issue — Quaere. Auwar Ali v. oiate of West Bengal. 
1952 Cri Lj 450: AIR 1952 Cal 150 (163, 164) (Pt E) 

——■Art. 22(3 — Interlocu’ory orders — Interference 
with. 

Even interlocutory orders will be interfered with 
when they are pass ?d in (1 lgrant violation of a party's 
right. aIR 1958 S C 398, Foil. 1958 Ker L J 99* 


Art. 226— Interim orders *— Interference with. 

Where no final order has been passed there is no 
(nstibcation to invoke the extraordinary jurisdiction 
oi the High Court to interfere with the interim order 
and to quash it by the issue of a writ of cert.orari. 

, l t Sfo L J?l 7 l IL * (l95? ) Keral * 59 : 1957 Ker 
k T 198 : A I R 19.o7 Kerala 22 (24) (Pt B) (Pr 6) 

Arts. 226 and 227 — Powers of High Court - 


Interference at interim stage. 

In a matter arising under Art. 220 of the Consti- 
tution the High Court will not at an interlocutory 
stage decide upon the correctness of orders ma J e by 
a Tribunal with jurisdiction. Where it is open to the 
tribunal to reach a conclusion, if the Tribunal errs 
in reaching that conclusion then it is not a matter 
which can be corrected by the High Court in the 
exercise of the extraordinary jurisdiction which it 
possesses either undor Art. 220 or under Art 2*7 of 
* he Constitution. 1958 Jah L J 1 , ILR (1957)' Madh 
Pra 479 : 1958 M P C 310 , 1958 MPLl 420 . AIR 
1938 Madh Pra 1GS (174 (Pt G) (Pr 26) (DB). 

—Art. 226-Powers of High Court — Proceedings 
before Revenue Coui t -Joind cr oi parties. 

it is not the concern of the High Court exercising 
its power under \rt. 220 of the Constitution to order 
revenue authorities to join parties to proceedings 
which have terminated o » the assumption that all 
the necessary parties were net brought before the 
Revenue Courts. 1957 MPLJ (Notes) 107. 

—Art 226 - Mineral Concession Rules (1949) — 
n. 07 (2) — Revision against non-disposal ot anpli. 
cation under R. 27 — Revision pending before the 


989 

Central Government - Writ : petition under Art. 220 
for same relief Central Government being competent 
to grant relief, no relief can be granted in writ peti- 
tion while the revision is pending - See Mineral Con- 
cession Rules (1949), R 57 (2). AIR 1961 Pat 487. 

interim order 'IXstriaT'xribuna^-EnUre pro! 

M WUIS Quashed— (Iudu, trial Disputes 
Where the petitioner has only asked in an apoli 

TZ tr . Ar | 2 r 26 , f0r qU3ih,n « the interim order 
ot the Indus, rial 1 nbunal and not for quashirg the 

unde 6 FS?"* ^ en b y. the Industrial tribunal 
undet S. 33-A, but the petitioner has pleaded the 

necessary facts in the application and the respondent 

ha. notice of tho.se facts and has made an attempt to 

controvert them in the counter affidavit, the High 

Gouit can qatsh the entile proceeding started by the 

fudmtnal Tribunal under 8. 33-A and also the 

interim order. A TR 19.51 $ C 41, Foil (195fi) 1 I » k 

L J 278 , (1956 57) tOF j R 84 AIR 1956 Pat 518 
(521. 522) (Pt D) (Pr If) ,DB). 1 ° 1S 

o77a A e t oPrec;rd°-Effect medV ° pen - Err0r ap P a ' eD < 

Held that the pendency of the appeal before the 

tion^m A , Dpel , late Tribunal against the award in qu s- 
XfT DOt ?- event \ he P 2titioner from seeking a 

Lhf y °a 1SSUe ° fwrit from the High Court 
when the a ward on its own terms had been found to 

,unsdlction ' A(R 1955 Cal 341 Not Foil 

0 5 r 6 | B n^ = - R | 2 , 7 o ‘ 1 Lab L I I ( 1936.57) 

(299) fpt c”pri5)®DBf ' A 1 * 1956 P * 294 
——Arts. 226 and 227 — Houses and Rents — Bihar 

U947 S Vfi a ' . d Eviction > Control Act 

r end im. r rder „ aS to cpsts -Revision against, 

anr.lino- g j Co “ rt wouId not interfere on an 
application under Arts. 220 and 227 — See Houses 

ConM^w no a / 7 ? U c ding (L ° ase ’ Heot and Eviction) 
213L U947) - S ' 1SA - a 1 H fM5 NIC (Pat) 


(iOAn rt 'c 2 onl R’pr^aotation of the People Act 
(19ol), Ss. 80, 8 L 83. 90 (5), 100 (l) (b), 123 (viii — 

Am"' d D p f , l t uD ~ Charge of corrupt practice — 

nrTnHn")!?! , ? troduci “8 fresh inst in ees of corru pt 
A ° rd f r r ls , essootially an interlocutoiy order- 

Appeal against if lies under S. 110 A RenresentaHnn 

of the People Act-High Court wRlnoV interfere °n 

Ani'nu?i7e dl cn ‘ Se ® Re P reser 'tation of the People 

Act (1951), S. 80. 65 Pun L R 321. p 


Art. 226 Scope— High Court when would inter- 
fere at an interlocutory stage of proceedings -Notice 
under S. 22 (2', Income-tax Act calling uptu assessee 

!etSln - Th ,r,M leC ' 10n b J assessee without filing 
return — 1 hreat to proceed ex r arte — Quashing ot 

rintme by a writ - Held writ petition c Z u ,d n ‘? be 

thrown out as incompetent without hearing the Peti 
tioner — No cogent ground in the instant case for by! 
passing the prescribed procedure and fi r holding 

Art. 226 Writs in pending cases. 

Where the points raised in a petition under Art 270 

‘‘j ° bl rai * ed h v the pititioners in a dispute 
refemd to the labour Court and that Courtis pro 
perly seized of the matter, the High Court will P no t 
inteHere under Art. 226. (1962-6)) 23 F j R 200 

lereace* ^ “ U<1 31 f-^terlocutory orders -Inter. 

Interference with interlocutory orders passed in 
the course of removal proceedings would be product 
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tive of nothing but mischief and the Court would In 
extremely reluctant to Lsue writ ol certioraii. 58 
Puoi L R 512 » HR ( LP57 Punj 198 : AIR 1957 Punj 
-12 (4 5) «Pt F) iPr H) (DB). 

Overruled on another point in AIR 1958 S C 36]. 

Art. 226 — Anotler remecy taken and pending. 

Applicant already seeking remedy by way of appeal 
under Act against order — Appeal pending -He cm:- 
not resort to Art. 220. (1922) 8 Tax Cas 327 ; A I R 
1951 Puni 1. Relied on. I L R (1953) T C 17? j A I R 
1953 Trav Co 29G <29S) (Pt D) ,Pr 5). 

Art. 226 — Habeas Corpus— Writ in pending cases 

— Question of illegal detention under S. 167, Cr. P. 
Code sub-judice — Matter cannot be decided in pro- 
ceedings tor habeas corpus — Cr. P. Cede (1898), 
Ss. 491, 167 and 55 1961 i2) r r L J 568 : AIR 1964 
Tripura 57 (59) (Pt A) (Prs9, 10). 

89. Personally aggrieved. 

See Note 6. 

90. Powers of High Court. 

See Notes 69 and 79. 

91. Powers of Supreme Court and High Court. 

See Note 13. 

92. Power of Supreme Court under Art. 32. 

See Note 12. 

93* Premature writs. 

See also Notes 88 and 175. 


Flood Relief Temporary Powers Act cannot chal- 
lenge the validity of the first Proviso to S. 9 (1) of the 
Act, by way of a petition under Art. 226 of the 
constitution, on the ground that no provision for 
adequate compensation, as contemplate! by 9 299 of 
the Government of India Act, 1935. has been made in 
the said proviso. Esen though the petitioners are 
able to shoiv that there is a potential threat to the 
invasion of the-r rights, their petitions ire still liable 
to be dismissed. Potential threat cannot be the cau c e 
of action for a petition under Art. 226 of the Consti. 
tution and the appropriate time for such a petition 
c^n be only after the right has already been invaded. 
Moreover, a declaratrry relief under Art. 220 cannot 

be granted. AIR 1951 $ C 41 and AIR 1953 Cal 187 

AI ! 57 ’ Re, - 0n - AIR 1962 A.l 606 
(609, 610) (Pt A) (Pr 8) (DB). 


. Art. 1.26 — Premature pel it ion— Notice of suspen- 
sion from service is issued by competent authority 
under R. 4 and final action by President ueder R. 3 
is only consequential — Writ petition challerging 
validity of Dotice is not premature — Central Civil 

ceryice (Safeguarding of National Security Rules 
( 19o3), Rr. 3. 4. 

Rule 4 itself postulates the competent authority to 
i = sue a notice in wnting and the action which the 
President can take under R. 3 must necessarily be 
co! sequential to such a notice. The mere fact that 
the Ui time te order is required to lie passed by the 
1 resident after taking into car sideration the repre- 
^entat on of the Government servant concerned, d 'es 
not come in the way o; the petitioner seeking relief 
in High Co art if h? can sh aw that the notice under 
R. 4 is bad on any valid ground. 


® — Art. 226— Loak-out and closure -Distinction — 
No industrial dispute in respect of closure- Employer 
can move High Court at initial stage of proceecings 
before Industrial Tribunal regarding jurisdiction of 
Industrial Tribunal — Normally such question to be 
decided by the Industrial Disputes Acte, 1947), S 2(k). 
Managerrei t of Express Newspapers (Private) Ltd. v. 
The workers, (1963) 3 S C Ft 548 : f 1 902) 2 I ab L J 
227 : (1962) 5 Fac L R 205 : (1962-63) 23 F 1 R 1 : 
A I R 1963 S C 569 (573, 574, 575) (Pt A) (Prs 10, 
11, 12, 14, 15). 

Arts. 226, 19 (1) (f) and 31 (1) - Infringe ment of 

fundamental right— Who can apply under Art. 226 
— Title to hold property in dispute ard subject of 
adjudication— Complaint about infringement of right 
to hold property is premature - Bihar Land Refoi ms 
Act (1 ol 1950), S. 4 (b >. 

Before a party can complain of an infringement of 
his fundamental right to hold property he must estab- 
lish that he has title to that property and if his title 
itself is in c ispu'e and is the subject of adjudication 
in proceedings legally consented, for example an 
er.quirv under S. 4 (h) of the Rihar Land Reforms Act 
(l of 1950), he cannot put forward any c’aim based 
on his t.tle until as a result of that erquirv he is aide 
to establish his title. It is only thereafter that the 
question whether his rights in or to that property 
have been improperly or illegally inf ungedcould 
ari'e. (1962) 2 Ker * R 9 i ( 962) Supp 3 SCR 
831 i 1962 B L J R 654 : A I R 1963 S C 516 (518) 
(Pr 4). 

Art. 226 - Premature petition — Potertial threat 

not enough — Land of petitioners acquired nnrer 
U. P. Acqu sition of Properly (Flood Relief) Ten pr- 
rary Powers Act- Orders for compensation not issued 
—Provision of Act cannot he challenged on ground of 
inadequacy of compensation — Government of India 
Act (1935), S. 299. 

Where no orders have been passed in respect of 
compensation, the Bhumulars, whose pk ts have been 
acquired un ler the l T . P. Acquisition of Property 


Where the notice under R. 4 ro vhere statrd that 
the 1 resident had formed an opinion that the peti- 
tioner was reasonably suspected to be engaged in 
subversive activities; and as the notice showed that 
it was the competent authority who had taken the 
initiative to issue such notice, and who had intiated 
action against the pttitioner, the writ petitian even if 
hied In lore final action is taken by the 'President 
under R 3, cannot be considered as premature. 
Special Civil Appln. No. 317 of 1961 (Bom), Foil. 
1963 Mah LJ 15:65 Bom L R 4S : (1963) 1 Lab 
L J «59 : ILR (1963/ Bom 425 i AIR 1965 Bom 59 
(62^ (Pt D) (Prs 10, II) (DB). 


Art. 226 — Premature writ — Show. cause notice 
under S. 107 (8). Sea Custrms Act — Objection that 
facts stated therein do not amount to offence under 
S. 167 (8) — Cannot he raised by writ application — 
Customs authorities have jurisdiction to decide it. 

Where the Assistant Collector of Customs issued a 
.< ho w.cause notice to the petit ior er to show cause 
vvby penalty should not be imprsed upon the peti- 
tioner being a ptrson concerned in the offence^ of 
unaulh isid importation under S. 167 (8\ Sea Cus- 
t >ms Act and the petitioner filed a writ petition on 
the ground that the nutter did not come within the 
purview of S. 167 (8), Sea Customs Act and as such 
the show.c.insa notice and the proceedings initiated 
thereby were withcul jurisdiction : 

Held, that the writ application was entirely pre- 
mature and ought not to 1)3 entertained at that stace. 
AIR 1957 Cal f 00, Pel. on. 15)61 (2) Cri L J 635 i 
AIR 1901 Cal 616 (619) (Pt B) (Tr 6). 

— Art. 226 — Premature application — (Calcutta 
Improvement 4 .ct (5 id ( 911), S. 78A). 

Sub- section (1) of S. 78A, Calcutta Improvement 
Act is severable from sub-s. (2) and thertfore where 
the rtal grievance of tho party h against su^-s. (2,, no 
wall be entitled to raise objection when proceeding'* 
for the a«sessn eat cf a betterment fee are ncua iv 
ir tilted. If he succeds in establishing that S. > 5 A -) 
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is unconstitutional and there fore invalid, the mere 
inclusion of the land under S 76A (1) will in no way 
affect his position. But so far as the inclusion of the 
property in the area marked out for a betterment fee 
and the operation of S 78A (1) are concerned he 
cannot raise any question of an invasion of the funda- 
mental right. JLR (1959) 1 Cal 175 i AIR 1V57 Cal 
578 (582, 583) (Pt D) (Pr 1 3) (OB). 

Art. 22G— Right to apply under, 

ft is immpossiale to lay down the proposition that 
a citizen whose right to property under Art 19 (1) (f) 
is threatened by the State, must wait until the police 
or military arrive and throw him out. AIR 1956 Cal 
437 (441, 442) (Pt B) (Pr 12). 

\rt. 226 — Maintainability — Application under 

S. 42 of Wakf Act (1954)- Wakf Board t as jurisdic- 
tion to go iii to question —Application under Art. 226 
premttufe. • 

Where there is a disputa as to the propriety or 
validity of the removal of the petitioner Horn muta- 
valliship and the appointmei t of another person to the 
post, 8. 42 is attracted. The High Court is not at the 
stage of writ petition concerned with the question 
whether the allegations in the petition before the 
Board are well founded. What is necessary to note is 
that there obviously is a dispute as to the alleged 
appointment of the other person as mutavali. The 
Board will, therefore haveprima facie jurisdiction to 
go into the questior, whatever may be i.s decision on 
merits. Therefore, the petition under Art. 228 of the 
Constitution is premature. AIR 1963 Mtd 132 ( 133) 
(Pt B) (Pr 2). 


Arts. 226 and 311 Scope — Disciplinary action 
against Civil servant — Interference. 

A notice calling upon the petitioner to show cause 
why disciplinary action should not be taken against 
him lor leaving the headquarters during the period 

of suspension is an enquiry of an ordinary discipli- 

nary character, and so long as no action has-been 
taken against him, it would not be prepfr to act in 

exercise of the extraordinary powers under Art 220 

(n!s) n£ titu,i0D - 1937 Nag L 1 75 ‘ 1937 M PL J 


Ait,. 226, 310 and 31 1- Certiorari — Hailwai 
servants- Misconduct — Departmental enquiry - 
Nature of - Net quasi judicial but administratiye- 
No Certi .ran to qua.b report of Enquiry Commute. 
-Show rame notice on basis of report of Enquir, 
Committee— Final orders not passed - Applicatior 
for certiorari to quash proceedings premature. 

The Civil Services (Classification, Control and Ad. 
peal) Rules as well as the rules embodied in the 
Railway Establishment Code are all administrative 
rules, and any committee appointed to enquire into 
the allegations of misconduct against railway servant 
cannot be regarded as a statutory body, but an admi- 
nistrative body. 'AIR 1931 SC 375 and A/R 193ft ft p 
300 and AIR 1958 SC 38 and AfR 1959 S C 107 S S’ 

A|R 1950 bC 222, Rel on. No duty ^ ca st by a 

lature upon such a committee to determine or decide 
facts judicially. Its function is merely advisory and 
it may record its opinion in order to furnish fuller 
reformation to the authority empowered to pun sh 

the cml servant. The report of such a committee is 

nolhing but a mere expression of opinion 

1 hree courses a e open to the authority empowered 
to punish a civil servant, namely, (1) it may ac f 

the report as correct and base its decision y «h. ' Ct>t 
'2) where the proceedings have heen duly conduced 1 
and there is no denial ot reasonable odd rh mf 
infringement of the rule of natural uske h ut the 
op iulon expressed by the committee is, in its tiew 
not correct, it may come to a dilferent decision and 


(3; where the proceedings have not been duly con- 
ducted, it may direct fresh enquiry or it: elf hear the 
case. All these courses are open to the authority con- 
cerned, and unless and until the final order imposing 
penalty on the i ivil servants is passed, they can have 
no grievance. It is thus manifest that, before the final 
orders a:e passed the petitions t nder Ait. 228 for a 
writ of certiorari are wholly misconceived ard. pre- 
mature. The repoit of the Enquiry Comn ittee, there- 
fore is not open to review even where ihe members 
have been biased or likely to be 1 iase^. Alp 19-9 

S C 107 and AIR 1950 S C 222 and AIR 1958 SC 30 
Rel. or. 

An order of the authority calling upon the ci\il 
servant to show cause against the proposed punish- 
ment is not a final order and is st ill inconclusive and 
therefore does not fall within the purview of cer 
tioraii. If the report of the Er.qi iry Committee is 
vitiated and the authoiity empowered to punish the 
civil servant bases its decision upon that report with- 
out further consideration, the order of the authority 
concerned is indeed a judicial order and if made in 
contravention of Ait. 311 of the Constitution, process 
of certiorari may issue to quash such orders. Until 
that stage is reached, the affected civil servants, have 
no right to come to the High Court at interned iate 
stage and ask it to quash the order either on the 
ground of denial of reasonable opportunity, or on 
the ground of violation of natural justice, or for anv 
other reason. 1920 A C 588 and AIR 1958 8 C £8 m l 

AIR 1957 A noli P, a 414 and 1958 Andh Prafc 3 e 
Disting. ■ 

It is not however the privilege of a c ivil servant pro. 
ceeded against to rcqiire produciion of all documents- 
relevant or irrelevant, and, if not produced, to com’ 
plam that they we:e not given any real and effective 

opportunity of meeting any relevant allegations made 
against them. VVhat the law requires is that the ev» 
deuce, oral or documentary, which forms the basis of 
the decision must be made available to the de r ir.o ent 
civil servants. AIR 1959 Pat 312, Cistinv 4 ,r iq fi o 

r« ■»'«■ «. «• «. «> ip. B. 

94. Prerogative writs. 

— Art. 226 - O.igin and history of pre-oeative 
wilts in England stated. AIR 1962 All 531 S ,«7 
558) (Pt D) (Prs 32, 35). 5o1 (0 ° 7 ’ 

-Art. 226 -History and oiigin of high Dre r 0(I , 
writs traced. Bhaiial Jagcish v * A,Mr° S ; 
Deputy Commissioner Akola. U,R (19501 
1952 Nag LJ 613 . AIR 1931 \.g 89 ms 

(Pt F) (Prs 107, 109) (FB). (I0S ’ 109 > 




95. Presentation of petition 

See Note 11. 


96. President, writ against. 

See Note 54. 


97. Private person, writ against. 

See Note 5 (a). 


98. Procedure. 

(a) Affidavit. 

See Note 11. 

tb) Civil P. C., applicability c 
See Note 22. 

(c) Delay in npplj i n g. 

See Note 35. 

(d) Form of prayer. 

See also Note 50. 

(e) Intervener. 

(f) Joint application. 

See Note 11. 
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(g) New point, new plea, new case and new 
grounds. 

(i) Point not taken in grounds. 

(ii Point raised during argument. 

(i*i) Point depending on facts. 

(iv) Prejudice to opposite party. 

(v) Point abandoned or not pressed. 

(vi) Point of law. 

(vii) Point of jurisdiction, 
f vi if ) New ease 

(ix) P*ea not available earlier. 

(x) Point not raised at preliminary hearing, 
(b) Notice and bearing. 

(i) Notice under S. 80, Civil P. C. 

See also Civil P. C. (1908), S. 80. 

(j) Parties. 

See Note 87. 

(U) Presentation of petition 
See Note 1 1. 

(1) Proceedings, whether suit. 

See Note 79. 

(m) PreliminiTy issues. 

(n) Res judica’a. 

See Notes 105, 114, 213 and 210. 

(o) Review. 

See Note 108. . ^ f ( 

(p) Buies of High Court. 'G e 

(q) Return by respondent. 

(r) Abatement. 


J v 


98(a). Affidavit. 

See Note 11. 


u 


98(b). Civil P. C., applicability of. 

See Note 22. 

98(c). Delay in applying. 

See Note 35. 

98(d). Form of prayer. 

See also Note 50. 

Art. 228 — Statement of reliefs. 

A party seeking relief under Art. 226 of the Consti- 
tution should precisely state what writ, order or direc- 
tion it is that he seeks for redressing a wrong which 
affects him personally. Otherwise the application is 
liable to be dismissed on the simple ground that the 
reliefs asked for are neither pree selv nor intelligibly 
stated. 1954 Cri L I 891 i I L R (1955) 1 AR 25 i AIR 
1954 All 319 (322) i Pt A) (Pr 2) (DB). 

fK Art. 226 — Applicability — Nature of relief 

claimed to be specihcally stated. 

Per Mehrotra, J. — The remedy provided unde; 
Art. 226 of the Constitution is an extra-ordinary 
remedy available to a citiz°n and it is essential that 
the direction or the relief which the petitioner is 
seeking should be clearly and specihcally mentioned 
in the petition. Dharmeshwar Kalita v. A. Ahmed. 
(I960) 1 Assam I, U 268 i AIR 1961 As-a m 158 (160) 
(Pt C) (Pr 3) (SB). 

— Art. 226— Pleadings— Contents of petition. 

What is the right of the petitioner which has been 
infrirged and for 'he enforcement of which the peti- 
tioner moves the High Couit under Art. 226 of (he 
Constitution has got to he clearly stated in the peti- 
tion. It is further necessary to clearly specify the 
nature of the direction which the petitioner desires 
the High Court to issue so as to give an opportunity 


*■ 

< 


to the opposite party to meet the contentions of the 
petitioner The duty of the petitioner is not dis- 
charged by simply asking the Court to issue some 
sort of direction which the Court thinks proper 
under Art. 226 of the Constitution. If the intention 
of the petitioner wss to pray for a writ in the Dature 
or certiorari quashing the orders passed by the 
different authorities reducing hi n in rank, that 
preyer should be specificadv men ioned. A I R 1959 
Assam 112 (114, 115) (Pt A) (Pr 1 ) (DB). 

“ Art 226 — Merc mention of Article iD petition 
does not make out case for issue of writ. 1953 Cri 

V ,* 1 L R ‘1 Assam 820 : aIR 1953 Assam 

bl (62) (Pc b) (Pr 4). 

Art. 226 Procedure — Order of externraent 

under S. 57. Bomb; v Police Act — Appeal dismissed 

hv Government - Petition under Art. 226cha))eng- 

mg order of Deputy Commissioner of Police — 
Validity . 

(Obiter) V\ here an order of extemment is made by 
the Deputy Commissioner cf Police under S. 57, 
y lice Act. 1951, and the appeal to the Gov- 
ernment of B mbiy against that order is rejected, 
the order of the D j pufy Commissioner of Police is 
really merged in the Older made on appeil to the 
Government of Bombay and therefore the petitioner 
.Art. 226 challenging the order cf externment 
should pray for setting aside the order of the Govern- 
ment of Bombay. A l R 1956 Bom 532 (533) (Pt C) 

V** • /• 

* Arts. 32, 226 — Breach of fundamental rights — 
Prayer for wrong writ. 

Avhatfver principles may apply when a mandamus 
ifyjSought, entirely different consid 3rations would 
apply when the question is of enforcing fundamental 
right;, and there is no doubt — and there can be no 
doubt— that the High Court has been given the 
widest powers of issuing any order, any direction or 
any writ under Art. 226 appropriate to the occasion 
and the situation which would safeguard the funda- 
mental rights of a citizen or any person affected by 
the violation or contravention of fundamental rights. 

An application under^Art. 32 cannot be thrown out 
simply on the ground* that the proper writ or direc- 
tion has not been prayed for. A I R 1951 S C 4), 
Rel. on. (’53) 4 STC 10 : 55 B-in L R 246 (DB). 

[Reversed in AIR 1953 S C 252.] 

Ait. 225— Pleadings — Relief.* 


here the Central Government, in exercise of the 
powers conferred by S. 6 (1) of Act 41 of 1955 and 
8.10 (1) (b) oi the Industrial Disputes .Act. 1947, made 
a reference of certain indus rial disputes for adjudica- 
tion, the orders of reference are not jadicial order’' 
and certainly cannot be set aside by a writ of manda- 
mus. The appro piiite f rm should be to ask lor a 
writ in the nature of certiorari quashing the reference 
and the proceedings and for a writ in the nature ot 
mandamus on the respondents d.recting them to for- 
bear from proceeding with the reference .A 1 R KG’ 
Cal 297 (30U) (Pc A) (Pr 5). 

— -Art. 228— ‘Direct ions. ^-ders or writs" - Effect 

of. 


The prayers of a petition under Art. 226 should e 
spe *iffc and definite as thev can be, but 'he ipp llC J * 
tiou of the petitioner cannct be thrown out sim 4 y on 
the ground that the proper writ or direction has no 
been prayed for. AIR 1951 S C 4 I, l oil. 57 Cd 1 
122 : AIR 19.53 Cal 520 (521. 522) jPt B) (Pr 6).. 


Art. 225 — Prayers under. 

Very often prayers in petitions are couchei 
follows: “The Cour: may be pleased to grant sue 


as 


CONSTITUTION OF INDIA (1950), Arts. 226 & 32, Note 98 (d) 


Y, ' l'~ / — “ fc w »“»“ rtiK.^yj UI coe isonsn- 

tttlon. The prayers must be specific, the prayers 

AIN CT Ka nroAirA M «: I il . S 7 


. , — ~ w opuumi; y iuo prayers 

□Qttst be precise. Necessarily the prayers must depend 
on the writs asked for. They must be specified wi'h 

5SSPSr?n? nd c,arit y- A 1 R 1936 P C 209, Rel. on 

«n wjtfko ? 00 : 56 C#I W N 232 : AIR *952 C.I 
*01 (003) (Pt C) (Prs 11, 13) (DB). 

“ A *;220- Procedure-Powers under, are not tram- 
melled by procedural niceties of English Law— Peti- 
ttoner asking for particular kind of writ instead of a 
different kind of writ— High Court can mould remedy 
l^£ ircumstances of the case. 1959 Ker L ] 1495 . 

(Pr l5M r DB) T 85 S A 1 R 1960 Ktr 229 OP* C) 

"~ Art * 226— Application for writ — Prayer must be 
speotiie and precise — General words “as the Court 

P! 6 ® 8 * 1 ^ grant such writs as it may tt ink 
n bmmqi m V'u&A' A 1 R 1952 Cal 601 > Rel - on - 

mi m m (Kml) 4 ' A 1 ’ 1953 M ‘ db B 54 l5i - 

? Ar £ 226 - Compliance with S. 4 of Abducted 

Persons Recovery and Restoration Act - Allegations 

V Ilf Ue / , L^ ht li 0ll o“"L 0 ^ ection as t0 C0m pliance, was 
not entertained Sohan Singh v. The State, 1955 Cri 

t J 50 . A I R 1955 Pepsu 1 (3) (Pr 6) (FB). 

—Art 220 Procedure — Form of prayers in writ 
Application. 

There is no doubt that in writ petitions the peti- 

!h ,? uld u come to Court with a clear case and 
defimte allegations. A I R 1954 All 319, Rel. on. *. • 

But even where the petitioner has asked for other 

writs besides the writ of mandamus, the High Court 

f Q°, WeT and ver V wide discretion in the 
“ a J£°* ? f frarniD g writs to suit the exigencies of the 

r ?if se ’ and the application of the petitfohef ' 
otnnot be thrown out simply on the ground that the 

A IR^IQ r a?'™? 1 ? 1 } not been P ra ved for. 

A T u ioU S nr C i 41 an J? A 1 R * 1953 CaI ^2u, Rel. on. 
AIR 1956 Tripura 9 (12) (Pt A) (Pr 13). 

98 (e). Intervener. 

Ssirr "7 r°r* 

S C 915 (930, 931) (Pt L) (Pr 3). A 319 1 A 1 R 1964 

98 (f). Joint application. 

See Note 11. 

98 (g). New point, new plea, new case and 
new grounds. 

(i) Point not taken in grounds. 

(ii) Point raised during arguments. 

(iii) Point depending on facts. 

(iv) Prejudice to opposite party. 

(v) Point abandoned or not pressed. 

(vi) Point of law. 

(vii) Point of jurisdiction. 

(viii) New case. 

(ix) Plea not available earlier. 

(x) Point not raised at preliminary hear 

mg. 

98 (g). New point, new plea, new case and 

new grounds. 

■~ Art * 226 -Procedure- Petition by a coronanv 
against order of Sales-tax Officer under S sTs) 

of Ceutr.1 ia’es-tax Act - High Courtcan D0 tdia 

with matters never in issue. 1 

by a . com P an y against the order of 
the Sales-tax Officer under S. 8 (3) (bj read with R n 
it Is not open to the High Court to 13 

° \vor“] i Fn C D ha !3 U8ing th0 C ° rleCtneSS 
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order, and to deal with matters which were never la 

,ha l other categories of goods 
which the Sales-tax Officer had not ordered to be 

wRh if n d ri r fV’ th i n the terms , of S - 8 0) rea d 
Co ftH 13 ’ ' £' Co “ on Spinning and Weaving Mills, 

H*;’ f-td. v. Sales -tax Officer, KaDpur. (1965) ifl 
s T C 563 : A I R 1965 S C 13 10 (1312/(Pt a) (Pr 5). 

® Art. 226— New point. 

Where the appointmeot of the respondent No 2 
by the respondent No. 1, (University) as a reader wm 

°? k ° n lu 6 gro V D c d that the respondent 

lnn^ taDC i D0 ^“Ptwas made to show that the 

appoiniment was illegal on the ground of statutory 
provisions and the High Court issued a writ of quo 
wamnto quashing the appointment on the grounds 

alleged, without considering the statutory provision, 
n an appeal against the orders of the High Court to 
the Supreme Court, it would not be open to the neti 

ioner to take a ground about the effect of the statu. 

o U f e M aDd 0rdinan ces,for the first time. Univer- 
A fyscre v. C. D. Govinda Rao, (1P64) ISC 
W R 44 i A I B 1965 S C 491 (495) (Pt B) (Pr 10). 

• Art. 32— Scope of inquiry-New case. 

-TJj® CiSe , of Petitioner was referred to the Com- 
mission under the provisions of S. 5 (4) of the Taxa 

tion on Income (Investigation Commission) Act and 
was not referred to the Commission by the Central 
^ ( ^Y e F° men f under the provisions of S. 5 (1). 

Held, that being so, an enquiry into the validity of 

case Su^fllmaf iw .L Utside J '7 e SC0 P e of the present 

aWcm! : a !9 d 54 C S C A V WS 
L W 759 ,(1954) 26 1 T R 1 • (1955) fc r Jl“ d 
A I R 1954 S C 545 (551) (Pt A) (Pr 13). S C R 448 * 

ne i^n-P g /° be / aiSed f0r the firs ‘ l,l ne in writ 
nf Point sought to be raised going to the root 

Nn nrp” a | er ~ I not requiring further inquiry — 

b e .KJuo be U ;^e t d. 0PP0Site parUeS ~ Point c “ 

nfL h f 6r t - S n ° hard and fast ruIe that a new ground 
of attack is not permissible in the writ petitions It 

depends on facts and circumstances of each case 

fh^° UD ff raislng a Question which goes to the root of 
e matter as to jurisdiction or power of an autho- 

8Ct f°. r orders have been brought up before 
the High Court in a petition under Art 22flnf ?bS 

^TdoeTn o^^qufre^ny tteffnqui $ ^ 

. £ Ar J^ 226 ,7", Application in respect of claims RIpH 

before Consolidation Conrts - Opposite par?y raising 

no objection in lower Courts that the application if 

barred under S. 34 (5) of U P r an rl ^P |,ca i °u is 
/iqn]\ tt- L 0 / ’ . * u * Land Revenue Act 

thfl fircf r gh Court . wl11 not ®ntertain objection for 

/h n !no lm0 i l n wr,t Proceedings. 1964 All YV R 

(H C) 593 , A I R 1964 All 424^ W 425) <p7a® 


Art. 226 — New point. 

& SSrEr r ^ ® 

substance. A I R 1161(11 ia nnlii? ^ 
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Art. 226 — New point — Court will net entertain 

a fresh point in a writ petition, when it was not rais- 
ed befoie the Board of Revenue. 1961 All W R (HC) 
121 : 1961 All L j 87. 

Arts 226 and 227 — New plea — Plea of mixed 

question t i law and tac f — Question whether docu. 
ment was duly registered under U. P. Tenancy Act 
so as to be admissible in evidence not raist d in Courts 
below cannot be raised in proceeding under Arts. 226 
and 227. ILR (1958) 2 All 652 : 1958 AH L J 565 : 
1958 All W R (HC; 664 : A I R 1959 All 13 (14) 
(Pt B) (Pr 5) (DB). 


■Art. 226 — New plea* 

A new point raisei for the first time in ah applica- 
tion under Art. 226, requiting determination of tne 
questions of fact will not be eniertained. 1957 All L J 
548 : 1957 All W R (HC ) 487. 


—Art. 226— New plea 

Wht re the plea that the Standing Orders were not 
applicable, was not taken before either of the inferior 
Tribunals, i.e., the Industrial T.ibunal or the Labour 
Appellate Tribunal, it cannot be raised in the appli- 
cations under Art. 226. (1957) 1 Lab L J 603 : ILR 
(1957) l All 109: AIR 1956 All 644 (653; (Pt L) 

(Pr 51) (DB). 


—Art. 226 — Preamble — New point. 

The grounds which are not taken in the writ peti- 
tion nor before the Commissioner whose order is 
impugned cannot be raised at the lime ol hearing the 
petition. A I R 1963 Audh Pra 292 (295; (Pc D) 
(Pr 22) (DB). 

— Art. 226— Point not raised before Returning Offi- 
cer, District Judge and in pc tition — Could not be 
raised at the time of hearing of the petition — EIs '- 
tion. (1962) 1 Andh LT 356 , (lb(>2) 1 Andh \V R 

149 . 


—Art. 226— New plea— Plea of legality of assess- 
ment not raised at any stage — Maintainability in 
writ petition. 

Section 44, I. T. Act as it stood in 1950 seems to 
proceed upon the footing that on the dissolution of a 
firm or an association of persons, the firm or the 
association, as such cannot be assessed and that the 
procedure would be to assess the partr ers or the per- 
sons as the case may be join y biid severally. The 
cssessee 6rm did not, at the stage of its assessment as 
«uch or in the luither appellate st,ge befoie the 
Appellate Assistant Commissioner or the Tribunal, 
raise the point that it was a dissolved firm by virtue 
of S. 41(b), Partnership Act, and as such the assess- 
ment on the dissolved firm was illegal in view of S. 44, 
Income-tax Act as it stood in 1950. V\ hen proceed- 
ings were taken for the recoveiy of arrears of tax 
*nd penalty from the assessee firm, the latter applied 
wnder Art. 226 of the Constitution for a writ of pro- 
hibition on the ground that the assessment was 
Illegal l 

Held, that the duty of proving the basic fact of 
the dissolution and discontinuance ot business rested 
tipon the petitioner. Having regard to the conduct 
of the petitioner he was not entitled to raise that 
Question. AIR 1957 S C 397, Pel. on. (1961) 43 I T 
■ 344: AIR 196 1 Andh Pra 253 (254, 255, 256) 
(Pt A) (Prs 7, 18, 21). 


— — Art. 226 — New plea— Objection based on non- 
compliance with Art. 166 ol the Constitution not 
raised before labour Court - Held, petitioner could 
not raise objection before High Court. AIR 1927 Mad 
130 (FB). Rel. on. (I960) 1 Fac L F 494 : (1960)1 
Lab L J 599 : A I R I960 Andh Pra 556 (559) (Pt D) 
(Pi 9). 


Art. 226— New point — Case under Motor VefcW 

cles Act (1939), S 57. 

Point that petitioner had no right to apply .for 
route permit and consequently he was not a party 
aggrieved b) the grant ol permit in favour of oppo- 
site partv not raised before Regional Tran.' port Autho- 
rity or Central Road T raffic Board or State Govern- 
ment-Point not even raised in counter-affidavit filed 
in proceedings under Art. 226— High Court refused 
to permit the opposite party to raise question for the 
first time. 1955 Andh L T (Civil) 831 i 1956 Andh 
W R 652 : A I R 1957 Andh Pr* 739 (742) (Pt D) 
(Pr 16). 

Art 226— Validity of order made or executed by 

Governor — Bar of judicial enquiiy — Writ proceedings- 
— Plea as to validity cannot be allowed to be raised 
for first time at the stage of argument. Set Ibid. 
Art. 166 (1). AIR 1962 Assam 88 ( JB). 

Art. 226— New point— (Sales Tax — Assam Sales 

Tax Act (14 of 1947), S 3 

A question of fact not urged before any of the tax* 
ing oihetrs in proceedings under the Assam Sales Tar- 
Act earn ot be urged in support of a prayer for a writ 
AIR 1956 Assam 66 (72, 73) (Pt C) (Pr 16) (DB)4 


—Art. 226 — Question Dot raised as contemplated 
by S. 5, Assam bales Tax A:t — Petition under Art 
226 — Petitioner cannot have any advantage of S. 51 
at that stage— (Sales Tax -Ass im Sales Tax Act (l4 of 
1947), S. 51). A I R 1956 Assam 66 (73) (Pt D) (P r 
17) (DB). 

Art. 226— New point not allowed, 

Where the plea, that the Government plot was sold 
by the Rehabilitation Authority by inviting tender* 
and not by public auction as required under R. 39 of 
the Displaced I ersons (Compensation and Rehabilita- 
tion) Rules, and that the sale, thert fore, was illegal 
was not raised by the claimant either in his applied 
tion or in appeal oi in revision, he was not allowed to 
raise that joint lor the first time in writ petition. 67 
Rorr L R 470 : 1965 Mah L J 631 : AIR 1966 Bom If 
(54) (Pt B) (Pr 3) (DB). 

Art. 226 — New pointt 

In exercise of its writ jurisdiction, the High Court 
is only tntitled to find out whether theie is any 
error appareut on the face of the recoid. The 
petitioner will not be allowed to argue an entirely 
rew point which was Dever canvassed before the 
Tribunal which has not been dealt with by them and 
in respect of *hich it cannot be said that there is ao 
error apparent on the face of the record. 59 Bom L 
R 846 : )LR (1957) Bom 874. 

Art. 226 — New point— Petitioner cannot be allow- 
ed to put forward cause of action which has not 
been pleaded. AIR 1964 Cal 539 (542, 543) (T* B/ 
(Pr 5). 

—Art. 226— New point. 

A plea of contravention of Art. 19 (1) (g) of the 
Constitution not taken in the writ petition, nor in tne 
memorandum ol appeal prefened from the order 
madeintse writ petition will not be allowed to 
urged in appeal. ILR (I960) 2 Cal 886 i [l9dy)ll 
S 1 C 47 : AIR I960 Cal 424 (426) iPt F) (Pr 3) [DBb 


Art. 226— New plea. 


Where the petitioner never took the point that he 
sntinued to be a member of the West Bengal P° 
orce and the Deputy Commissioner of Police, M- 
ireement Branch Calcutta, could not djsmiss 60c 
n d on the contrary, he alleged that the DeputyCom- 
lissioner .- hould himself have drawn up the procoea- 
igs and heard the matter. 
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Held, that it was too late to raise the point that the 
Deputy Commissioner of Police had no authority over 
the petitioner at all, in the writ proceedings. ( 58) 62 

Cal WN 437. * 


appeal and sought revision of that order i AIR 1958 
S C 878, Rel. on. 1963 Ker L T 688. 


•Art. 226— New plea. 

If it is open to a party to raise a point before a 
Tribunal whose order is beiDg challenged but if 
such point is not raisol at all before the Tribunal, 
the paity should not be allowed to challenge the 
order by agitating the point in a proceeding for the 
issue of a writ. AIR 1954 Bom 202, AIR 1952 All 
489 and AIR 1953 Mad 105, Rel. on. 

Hence, where the petitioner whose application for 
permit has been refused by the R. T. A. does not raise 
certain points before the Appellate Authority in an 
appeal against the order, he would be precluded from 
attacking the order of R. T. A. on any such points in 
his application under Art. 226. 1LR (1958) 1 Cal 

486 • 61 Cal W N 726 : A I R 1957 Cal 638 (643) iPt 
D) (Pr 17;. 

“ Art 226 — New point — Perifion under Art. 226 

for setting aside notification ui)der Ss. 4 and 6. Land 
Acquisition Act — Point that delegation of authority 
on Commissioner issuing notification, under Art 258 
(1) was invalid because it contr*vened Art. 77— Can- 
not be allowed to ba raised for the fir t time if not 
urge I anywhere, in the petition. (1963i 4 Gui L R 
405 i AIR 1963 Guj 80 (82) (Pt A) (Pr 4) (DB). 


Art. 226 — Procedure — Grounds fo be stated in 
application — Case tendered by petitioner different 
from that set up in argument — Writ will be refused. 
AIR 1955 N U C (Madh B) 3572 (DB). 


227 — Procedure — Subject- 


Arts. 226 and 
matter of petition. 

Per Newaskar J. and Tare J. (sitting as Division 
Bench). — Mere raising ol grounds is not enough. It 
must appear that those grounds had been pressed. It 

is , 0n ] y the 8 rounds proposed before the Tribunal 
and dealt with by it that can form the subject- 
matter of the petition under Arts. 226 and 227 of the 
Constitution. Himat Singh Kubersingh v. Roard of 

Revenue, Vfadhya Pradesh, A 1 R 19b6 Madh Pra 43 
48 (Pt B) (Pr 17) (FB). 

; Art. 226— Certiorari— New point— Writ proceed- 

ings challenging order of Appellate Authority under 

Motor Vehicles Act (1939) granting permit -Conten- 
tion not raised before Appelhte Authority, held 
could net be raised by respondent in defence— Motor 
Vehicles Act (1939;, Ss. 48(1) Proviso and 64. 1964 

t b L' 6 *:,’ l i G5 M P L J 41 1 A 1 R 1965 Mauh 
Pra 286 (287) Pt 3) (Pr 5) ,DB). 


Art 226— New plea— Petition for quashing order 
of Custodian General passed on a review priirion - 
Plea that opposite party had na locus standi to file 
review petition Plea not taken in review proceedings 
—Plea cannot be allowed to be taken In writ petition 
AIR I960 J & K 125 (126) (Pt B) iPr 3). 


Art. 226— New plea— Point of limitation not rais- 
ed betore Custodian-General whose order is attacked 
—Point cannot be allowed to be raised in writ pro- 
ceedings especially when it is mixed question of Jaw 

i act * A 1 R 1960 J *- d K 119 (12i ’ iPi C; 


Arts 226 and 227 — Objection not lake n before 
the Tribunal, cannot be allowed to be taken before 
Migh Court in writ proceedings. 

One of the principles on which the High Court 
acts in grant ng the wiit of certiorari ex debi'o 
justitiae is that Ihe objection on which 'he peti- 
tioner relies should have been taken before the 

T ' ibuml < l914 ) 1 K B ^ 08 and A I R 1957 
S C 397, Rel. on. 1964 M P L J (Notes) 168. 


Art. 220 — Ne v plea — Objection not raised be- 


fore t ribunal — It cannot be raised in a prayer for 
writ of certiorari 


Art. 226— New Plea — Retrospective amendment 


of provisions ot law-1 tea based on .mended pro- 
visions not taken in appeal and revision before tribu- 
nal because amendment had not been effected at 
the time - Plea cannot be taken in writ proceeding s 
—Interpretation o» Statutes— Change of l iW with re 
trospective etfect — Retrospectivi'y is lor all leial 
purposes — Interpretation ot Statutes — Retroac- 
tivity. 

Where an order for eviction was made by the Rent 

Control Court on 12 - 2-1960 under the Kerala Build- 
ings (Lease and Rent Control) Act 1959 igainst t e 
tenant and after an aopeal aud revision filed by the 
tenant against that order was dismissed the tenant 
filed a writ petition and during the pendency ot the 
writ an amendment to the Kerala buildkgs (Lease 

and Rent Coi.troi) Act was in induced witn rei res- 
pective etfect from 3 - 4-1959 and the tenant (hereupon 
contended that the order made on 12 2-1960 was not 
in accordance with toe amended provisions intro 
duced with retrospective effect from 3-4 1959 and so 
was liable to be quashedi 

Held that the non observance of the provisions of 
the Act as amended was not complained of b\ the 
tenant in the appeal or revision filed by him and sii.ee 
a plea not taken before the concerned statu orv tiiou- 
nals cannot ordinarily be made the founjation of 

\ L a J wr ‘ t Prodding, the writ was 

?“"°i h® confined to find trro.s m the order of the 
Rent Control Court which were in accordance w ith 
the law exis ent at the time of their rend.tiou but 

^ banclonmeD t of the plea avail- 
able thereunder by the tenant when he preferred ^n 


A petitioner cannot be permitted to rely upon an 
objection in support of his petition for tbe issuance 

of a writ of c rtioran to quash the orders by a special 
1 ribunal, if the objection was not pressed before Ihe 

i Tv buna L\ (1914) 1 K ti eu8 * ^1. on. 1961 
M I L J ( Notes; 64. 


c7T A r " 2 ° _ . Ne . w P° lnt ~ Po >n' not raised before 
State f ranspoit Authority in appeal — Cannot be 

raised in wilt petition. J959 VI P L I (Note.) 103 . 

9 5» M P C 411, , 1959 MPLJ 791 , A IB 1959 
Madh Pra 320 (321) (Pt C) (Pr 8) (DB). 


Art 2 26— New plea _ Plea not taken before the 


tribunal -Effect. 

^ * I , . 1 1 . . raise an oNec- 

bon to the jurisdiction ^of ihe Income-tax Officer to 

? cesrtam order when the objection had not 
been taken before Ihe Income-tax Officer himself 

J?? 7 N.';s 2?1 ,'?r t* b L I . (1*7. Mcr i 

fill') ‘K’ (f , P 8, L iil 8 ' * I « 1M7 M.db r„ US 


... A * ^ 22G ~ Y at ! ras Hmdu Pe, >'g'nus and Cla-if. 
ab e Endowments Set (19 of 1951), Ss. 3 and 6 ( 4 ) 

- Notification under S. 3 of Madras Aci e,t e , dine 

provisions of that Act to a charity — Petitioner in 

Ih.'/ih 0h h Ct,ngt ° va,idit y o' not ice on ground 

H.ndns e - h H r, ,' d y • B ° t “«'“‘ivrty co„l,nT*o 

Hindus - Held , pet itiouer could not agitate that 

Elm in wT.t pehUon °* CVeD SeC ° Ud 8ppeal tiled ^ 

in dispTe° The pe{mone h r e ffism" ted ' 
declaration that the notification was without juris- 
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diction. The suit was dismissed. Appeal arising 
therefrom also failed. Even a second appeal was 

dismissed by the High Court at the admission stage. 
The petitioner in the suit asked for a declaration 
that the impugned notiScation was without jurisdic- 
tion only on the ground that the property in question 
did not constitute a trust and if it did, the trust 
was a private one. No objection to the validity of 
the notification was raised in the suit on ground that 
the charity was not exclusively confined to Hindus 
and consequently it was not governed by the provi- 
sions of the Madras Act. 

Held, the petitioner could not agitate that point by 
means of the petition under Ait. 220. The impugned 
order was passed as early as 1958, and the writ 
petition was filed in 1962. Though in justification it 
may be said for the petitioner, that he had been 
agitating the matter in the s lit, the petitioner could 
not have a double advantage namely, to have the 
delay condoned and at the same time, have the omis- 
sion to take the point in the suit excused. (1965) 1 
Mad L J 311 » I L R (1965) 2 Mad 505 i A I R 1965 
Mad 416 (417) (Pt A) (Prs 3. 4). 

Art. 226— New plea — Order of removal of peti- 
tioner from office of trustee passed by Deputy Com- 
missioner and confirmed by Commissioner — Peti- 
tioner cannot be allowed to take for first time points 
which have not been taken before the authorities. 
76 Mad L W 36 : (1963) 1 Mad L I $25 . 1963 Mad 
W N 275 i AIR 1963 Mad 205 (206) (Pt A) (Pr 4). 

Art. 226 (1) — Prosecution under S. 15 (b), 

Madras General Sales tax Act — Accused taking out 
writ of certiorari for quashing proceedings — Con- 
tentious which can be raised — (Sales Tax — Madras 
General Sales-tax Act (9 of 1929), S. 12-A). 

Where the petitioners who were being prosecuted 
under S. 15 (b) of the Madras General Sales Tax Act, 
took out a writ for quashing those proceedings on 
the ground that the Act aDd the Rules and the 
assessment made thereunder were void and that the 
prosecution was illegal : 

Held, that the petitioners were duly served with 
notice under the Act aad had ample opportunity of 
putting forward before the Tribunals constituted 
under the Act all contentions based on the provi- 
sions of the Act or the Rules. Not having done so, 
they could not be permitted to put forward in these 
proceedings contentions which were available to 
them before the Tribunals. The only pleas that 
were open to them were those which could not have 
been urged before the Tribunals, such as the plea 
that the Act is ultra vires which could not obviously 
be entertained by a Tribunal which owes its very 
existence to the Act. (1952) 3 S T C 367 : 1952 Mad 
VV N 847 : 1952 Mad W N (Cri) 235 j (1952) 2 Mad 
L J 598 i 65 Mad L VV 1030 i 1953 Cri L J 277 : AIR 
1953 Mad 105 (107) (Pt A) (Pr 3) (DB). 

Art. 226 — Constitution of India, Art. 226 (1). 

Application for issue of writ of certiorari to quash 
order of Court — Particular objection not taken in 
Court nor in affidavit — Objection cannot be raised 
for first time in writ of certiorari. 1952 Mad VV N 
219 : 65 Mad L VV 275 : 1952-1 Mad L J 472 t 1953 
CriLj 13: AIR 1952 Mad 855 (8 = 5, 856) (I>t A) 
(Pr 1). ' 

Art. 226— procedure — New inconsistent grounds 

in course of arguments cannot be allowed. 

The petitioner under Art. 220 cannot be all awed 
to traverse grounds in the course of the arguments 
which are totally inconsistent with the grounds set 
forth in his petition. AIR 1963 Manipur 28 (31) 
(Pt A) (Pr 5). ' 

Art. 226— New plea — Proceedings under Motor 


Vehicles Act — Objection on ground of non-com- 
pliance with requirements of S. 63 (3) — Objection 
not raised before authorities under the Act-Urging 
of objection for the first time in writ proceedings 
is not permitted— Motor Vehicles Act (1939), 
S. 63 (3). 

Where the stage carriage permit to operate on inter- 
regional route granted by the transport authority of 
one region, possessed the counter signature of the 
transport authority of another region, the objection 
against the validity of the permit on the ground that 
beiore making the counter signature the transport 
authority of another region had not followed the 
procedure required under the Act could not be 
urged for the first time if the same was not raised 
before the authorities under the Act. AIR 1903 Mys 
329. Rel. on. (1964) 1 Mys L J 318 i AIR 1965 Myi 
41 (43,44) (Pt B) (Pr 4): (DB). 

” Art. 226 — Duty of each party to place before 
Court basic facts in support of his rase— Contention 
based upon facts not stated in affidavit cannot be 
allowed to be raised at the sttge of argument — 
Further opportunity to state facts not to be gi?en. 

In a petition under Art. 220, the contesting respon- 
dents cannot be allowed to raise a contention at the 
time of arguments, that the petition should be dis- 
missed without going into the merits, where the 
basic facts relied upon in support of that contention 
have not been placed before Court by way of 
affidavit or other acceptable documentary evidence. 

A party, who knew the facts and should have 
stated them in support of his ca>e in the first in- 
tance, is not entitled to the indulgence of being given 
at that stage another opportunity to state facts which 
become or appear to be necessary in support of a 
contention raised by his counsel during the course of 
his arguments. (1963) 1 Mys L J 477 i A I R 1964 
Mys 6 (8) (Pt A) (Pr 8) (DB). 

Arts. 226, 227 — New plea — Plea not raised 
before Election Tribunal. 

Where a contention is not urged before the election 
tribunal and the contesting party had therefore no 
opportunity of meeting it, the petitioner cannat pro- 
perly be allowed to canvass the contention in a peti- 
tion either under Art 220 or Art. 227 of the Consti- 
tion. 35 Mys L J 152: I LB (1957) Mys 53 i A I R 
1957 Mys 76 (77, 78) (Pt C) (Pr 4) (DB). 

Ait. 226 — New point — (Tenancy Laws — 

Berar Regulation of Agricultural Leases Act (24 ol 
1951), Ss. 8 and 19). 

Where in proceedings under the Berar Regulation 
of Agricultural Leases Act (24 of 1951), the Deputy 
Commissioner confirms the order of the Sub-Divi- 
sional Officer disallowing costs and no point as to 
costs is taken before the Board of Revenue in appeal 
such a point cannot be allowed lo be raised for the 
first time in the High Court in a writ petition. 1955 
Nag LJ 735: ILR (1956) Nag 60 : AIR 1956 Nag 
174 (175) (Pt A) (Pr 8) (DB). 

Art. 226 — Ground not taken in petition. 

It must be distinctly understood by litigants that 
the High Court has to examine the case only from the 
point of view of the challenge raised in the petition, 
and if no such challenge is raised, the High Court 
will not go out of its way to fish into the record to 

find cut if there is or there is not some evidence in 

suppoit of a particular finding. 1953 Nag L 1 d* 5 j 
ILR (1953) Nag 534 : AIR^953 Nag 250 (250) (I r 
(DB). 

Art. 226 — New point — Reference under S. 10. 

Industrial Disputes Act (1947)—- Point that employ 
was governed by particular Rules not raised De 
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Tribunal — Cannot be raised in writ proceedings — 
Industrial Disputes Act (1947), S. 10. ILR (1965) Cut 
839 i (1965) 2 Lab L J 376. 

—Ait. 226 — Cejtioraxi — New plea — ~annot be 
allowed for the first time. 68 Punj L R 237 : 1966 
Cur L J 1 (Punj). 

Art. 226 — Proceedings under — Scope of — 
Point not raised in lower Court — If can be raised 
on writ side. 

Writ proceedings cannot be equated with appeals 
and, therefore, cannot be considered to amount to a 
re-hearing. A point not properly raised and canvassed 
before the lower tribunal can scarcely be permitted 
to be raised for the first time on writ side, particular- 
ly when it requires going into facts and circumstances 
of the controversy. (1963) 65 Pun L R 157 i (1962) 

* Fac L R 405 * (1963) 1 Lab L J 231. 

Art 226 — Plea not taken before tribunal — 

(Industrial Disputes Act (1947), S. 10 (1) ). 

It is open to a bank to raise before the Industrial 
Tribunal the plea that the dismissal of its employees 
was in accordance with the principles laid down in 
the Sastry Award and, as such, it cannot be raised in 
a writ petition in the High Court. (1957.58) 13 F J R 
425 : (1958) 2 Lab L J 107 i AIR 1958 Punj 14 (15) 
(Pt B) (Pr 7). 

Art. 226 — New plea — If open. 

As a matter of practice no objection which was not 
raised in the subordinate tribunal can be allowed to 
be raised in the High Court in a motion for certiorari. 
ILR (1955) Trav-Co 1003: AIR 1956 Trav-Co 174 
(176) (Pt C) (Pr 11) (DB). 

■ Art. 226 — New point. 

Point not raised either in petition, affidavit or other 
papers filed — It cannot be allowed to be taken. ILR 
(1953) Trav-Co 173: AIR 1953 Trav-Co 296 (297, 
298) (Pt B) (Pr 4). 

Art. 226 — New plea — Cannot be allowed. 

In a writ proceeding challenging the order of the 
Labour Court passed on an application under S. 33-C 
(2), Industrial Disputes Act points which only an 
appellate Court can go into cannot be allowed to be 
raised. So also points which are not raised before the 
Labour Court cannot be allowed to be raised for the 
first time. AIR 1964 Tripura 32 (34) (Pt A) (Prs 8, 9). 

98 (g) (i). Point not taken in grounds. 

• Art. 226— Writ Petition— Necessity to adhere 

to allegations in petition or counter aH idavits - Cen- 
tral Provinces and Beiar Municipalities Act(2of 1922), 

S. 38 — City of Jabalpur Carporation Act (M. P. Act 
3 of 1950), S. 81 — Land transferred to Municipality 
by C. P. State Government — Power of successor 
State Government of M. P to resume. 

Save in the exceptional cases, parties to a Writ 
Petition should be held strictly to their pleadings 
aod if owing to discovery of new matter or grounds, 
there is need to idd to or to modify the allegations 
either in the petition in or in the counter affidavit, 
the Court should icsi>t on formal a nendments being 
effected, for this would enable each party to state its 
case with precision and definiteness and the other side 
would have a proper opportunity to know this case 
and meet it with appropriate defences. Where on the 
terms of the conveyance there was a grant by the 
Government of Central Provinces to a Corporation it 

w ^P en t0 tbe successor Government (the State of 
Madhya Prade>h) to resume the grant under S. 38 t 2) 

P* Municipalities Act, 1VJ22. Having accept- 
ed the grant from the State Government the Corpo- 


ration was estopped from contending that the land of 
which it continued in possession under that grant 
was not one by the State Government or that the 
State Government had not the authority to make the 
grant. The State Government could validly issue a 
notification under S. 81 of the City of Jabalpur Cor- 
poration Act (Madhya Pradesh Act, 3 of 1950), which 
repealed the Centra! Provinces and Berar Municipalf- 
J ies Act, 1922 divesting the Corporation of a strip of 
land in its possession under a grant by the pre- 
decessor State, Government of the Central Provinces. 

The Municipal Corporation v. The State of Madhya 
^ esh .’ U965) 2S C J ]A7 : (1903) 2 SCR 135, 
o 9 ^m ,ab LJ 53G: AIR 1999 SC 837 (840,841) (Prs 7, 

® "Art. 226 — Writ petition — Procedure — Plea 
not raised in petition or in the affidavit in its support 
nut specifically taken up in affidavit-in-rejoinder — 
Respondent having full notice of it — Rejection of 
petition by High Court on theground that the plea was 
raised for the first time at time of argument — Order 
held erroneous ILR (1962) Mad 449, Reversed Sri-la 
3ri Subramania v. State of Madras, 1965 S O D 918 i 

2 SCI 711 , (196512 Andh W R (SCI 167: 

2 LJ (SC) 167 i AIR 1965 SC 1578 
(1582) (Pt B) (Pr 17). 


* ""Arts. 226, 133 — New plea - Plea not raised by 
appellant in his petition under Art. 220 not allowed 
to be raised for first time in appeal. Associated 
Cement Co. v. P. D. Vyas, 1960 S C I 1269 i (I960) 2 
SCR 974 i AfR I960 S C 665 (668. GG9)(Pt C)(Pr 9). 


® — Art. 32 — New plea. 

Petitioner not allowed to urge grounds which he 
had not taken in the petition. 1 ropical Insurance Co., 
Ltd. v. Union of India, (1955) 2 SCR 517: J95G SCA 
131 : 1956 SC) 11 : (1955) 25 Com Cas 91 . AIR 
1955 S C 789 (790) (Pt A) (Pr 3). 


• Art. 32 — Objection not raised in petition 
cannot be permitted to be r*»i«ed in argument. Bh ik aji 
Narain v. State of M P., 1956 SC \ li ( *955) 2 SCR 

' • 0956) 1 Mad L J (SC) 37 : AIR 1955 S C 781 
(786) (Pt B) (Pr 11). 

[Held Overruled on another point by AIR 1959 S C 
648 in AIR 1901 Mys 3.] 

Art. 226 — Point Dot raised in petition cannot be 
raised in arguments. AIR 1965 All 356 (364) (Pt H) 
(Pr 26). 


Art. 226 Procedure — New point cannot be 
raised for the first time. 1965 All L J 1069. 

- Art. 226 — PleadiDgs — Petitioner has to be con- 
fined to the pleas taken bv him in the writ petition. 
AIR 1964 All 356 (357, 358) (Pt B) (Pr 3). 

• — Art. 226 — New point. 

Points not raised in the application under Art. 220 
cannot be allowed to be raided for the fir.<t time at 
the hearing. AfR 1955 SC 789 and AIR 1956 Pat 
2-8, Rtl. on. Sri Durga Gita Vidyalaya v. State of 
U. P., 1962 All L J 329 : 1962 All W R (HC) 243 i 

JLR (1962) 1 All 737 i AIR 1962 All 187 (191) (Pc A) 
(Pr 14) (FB). ' 

• Art. 226 — Threat to legal right of party — 

Held that the right to obtain grant-in-aid far the 

institution from education department was a right 
different from the right to dismiss the principal of 
the Institution — The twa rights were independent 
oi and separate from ea:h other, and a threat to one 
right could not in law constitute a threat to another 
— delief in respect of grant-in-aid not asked for in 
petition — Ambit of petition held could not he ex- 
r Fi Gita Vidyalaya v. State of U. P., 

» « 1962 All \VR (HC) 243: ILR 

P r 6 l 2 4 m 737 ! A1K 1962 AM 187 (191) (Pt D) 
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Art. 226— Tribunal passing orders on footing 

urgefi - Orders not outsi ie jurisdiction — Writ quash- 
ing those orders on new grounds cannot be issued. 
A I R 1952 S C 319; AIR 1952 S. C 192, Be), on. 1952 
All L J 703 i 1953 All W R (HC) 150 : AIR 1953 All 
117 (L18) (Pr 4) (DB). 

Art. 226 — New plea — Notice under S. 7 (1), 

Administration of Evacuee -Property Act - C intention 
that notice was defective and consequently no notice 
was issued —Point not taken in grounds of petition — 
If can be raised in argument - See Administration of 
Evacuee Property Act (1950), S. 7 \i). AIR 1953 All 
104 (105) (IH B) (Pr 4). 

0 — A't. 226 — New Plea — Contentions not found 
among the grounds on which relief was sought in the 
petition and no statement made in affidavit in support 
of petition— Contention raised for first time in rejoin- 
der affidavit — Contention no*- entertained. Arar<-h 
Bhandarv. Sales Tax Officer, 19 V All L J 654; (1957) 
8 STC 666 . 1957 All \V R (HC) 692 » A I R 1957 All 
475 (482) (Pt J) (Pr 40) (FB). 

'Art. 226 — New point —Shifting ofgTound in peti- 
tion, will not he allowed — New point will not be 
allowed. AIR 1955 N U C (All) 2718 (DB). 

Art. 226— New plea. 

It i; not open to a petitioner under Art. 226 to ad- 
vance a new plea for first time at the heiring of the 
petition. Ho s jouIH be confined to the objections put 
forward in the petition an! cannot fie permitted to 
travel be, ond them. 1958) 2 An VV R 598: 1 L R 
(1958) Andh Pra 701 : AIR 1958 Andh Pra 697 (700) 
(Pt A) (Pr 5) (OB). 

Art. 276— No specific allegation in petition that 

there was no notification delegating the pow r under 
S. 3 of the Foreigners Act (1948' to the Superinten- 
dent of Police by the State (Government — In the 
absence ol a clear averment in the petition chaFeng- 
ing the factum of delegation, it cannot be assumed 
that no such notification exists and High Court will 
not ask the respondents to prove the existence of such 
a m tifica'ion. I LH (1903) 15 Assam 279: AIR 1963 
Assam 105 ( 106) (Pt A) (Pr 4) (DB). 

Art. 226— Petitioner cannot be allowed to depart 

from pleadings. 

No party can be allowed to depart from the plead- 
ings and to subsequently urge that the facts were not 
such as were mentioned in the petition. AIR 1956 
Bhopal 43 (45) <Pt 13) (Pr 8). 

Art. 226 - New paint. 

A point not taken in the writ application and of 
which the respondent had no opportunity to meet w ith 
cannot be allowed to be raised at the time of argu- 
ments. 57 Bom I. R 1088 i AIR 1956 Boo) 368 (372) 
(Pt E) (Pr 21) (DB). 

Ait. 226 -Ground of objection not specifically set 

out in petition - Point cannot be allowed to be agita- 
ted AIR 1965 Cal 380 (385 to 387) (Pt E) (Pr 10). 

Art. 226— Question of fact not cisclosed in peti- 
tion — Point based on Mich question of fact cannot be 
allowed to lie raised at hearing of application. (1961) 

3 Fac L R 391 : AIR 1962 Cal 3 (4, 5) (Pt A) (Pr 3). 

A>t. 226 — New plea. 

11 eld .that it was not for petitioner under Art. 226 to 
make out a new ca^e before the High Court and that 
too. in an affidavit filed at a kite stage which the res- 
pondents were net hound to controvert. 1960 Ker 
L J 725 : 1960 Ker L T 636, AIR I960 Ker 378 (379) 
(Pt B) (Pr 3). 

Art. 226— Point not taken in petition but based 

on statement in return cannot be allowed. 


In regard to applications for prerogative writs, the 
settled practice of English and American Courts is 
that no ground shall be relied upon or relief sought 
at the hearing of the motion except tbe grounds and 
relief set out in the application and a writ would be 
refused where the case tendered by the petition is 
ra lically different from that set up upon argument 
The practice being one which only carries out the 
object with which a copy of the application for the 
isuie of a writ is served on the opponent and he is 

callel upon to show cause in respect of the grounds 
stated in the application, must be adopted as regards 
app'ications un ier Art. 220 also. The applicant cannot 
be permitted to argue and raise objection on the basis 
of an incidental statement in the return. 1953 CrLj 
1409: A R 1953 M B 236 (240) (Pt D, (Pr 12) (DB). 

A r t 2 7 G— Plea not raised io petition cannot be 
urged in the Court. 

The Municipal Committee resolved to lease out 
plots lo >es oondents. The petitioner challenged it 
be ore the High Court on the ground that the Coro- 
m»Pee could lea e out only by public auction. The 
plea was not raised specifically in the petition. 

Held, that the petitioners havi r g failed to raise a 
specific plea were not entitled to challenge the resolu- 
tion on that g ouid. 1962 M P L J (Notes) 219. 

Art. 226— New plea. 

Ground not taken in the petition and which was not 
prima facie substantial, was not allowed to be raised. 
1962 Jab L J 408 : 1959 M P L J 1070. 

Art. 226 — New plea. 

A new plea of fact which was not taken in tbe peti- 
tion caiK'O* be raised at the hearing of the petition. 

1961 MPLJ 1011 t 1961 M P C 734 : 1961 Jab L J 

1327. 

Art. 226— New plea. 

The petitioner will not be allowed to raise a ground 
for reliel which he has not stated in the petition, dur- 
ing the course of the hearing. 1959 MPC 597 i i960 
Jab L J 181 : 1959 MPLJ 534. 

Art. 226— Writ application — Point not taken in 

application cannot be allowed to be raised — Practice 

— Wiit application. 1965 B L J R 924. 

Art- 226— New plea— Plea as to want of publica- 
tion ol Regulations not raised in original application 

— Plea raised in suoplementarv affidavit after respon- 
dent made return to rule nisi — Respondent not having 
opportunity to meet it. plea cannot be onteitained at 
stage of argument. 1965 11 L 1 H 513. 

[Reversed in AIR 1906 S C 707]. 

Art. 226 —Procedure — New point — Only vires 

ol action under S. 40 1) (2) of Income-tar Act (1922) 
attacked in petition — Vires of the section itself not 
challenged — Vires of the section cannot be allowed to 
be challenged during hearing -AIR 1951 S C 4l Foil. 

I L R ( 196 S ) 2 P.mi 2« : (196 5) 2 I T J 50 : AIR 1965 
Puuj 333 (335, 336) (Pt Cj (Pr 8) (DB). 

Art. 226 — Procedure — New point — Point not 

taken in petition car not be taken at the time of argu- 
ments 67 Pun L K 572 : AIR 1965 Punj S07 (30o) 

(Pt B) iPr 8). 

Art. 226 —New point— Plea neither raised in writ 

petition nor even in replication emnot be allowfd to 
be raised. ]965 CirLj3> 67 Pun L R 144 i ILK 
( 1 965) 1 Puuj 358 : AIR 1965 Pui j 217 ( 219 , 220 ) 

(Pt C) ( Pr 14) (DB). 

Art. 226 — Practice— Party not allowed to set up 

new case. 

It is the generil principle particularly *2, 
of writ petitions under Article 220 of the CoDStituti 
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tJut no pirty should be allowed to depart from his 
pleadings and set up a new case. 1965 Cur L / 810 : 

9S Pun L R 93. 

—Art. 226 - New plea — Proceedings under East 
Punjab Holdings (Consolidation and Prevention of 
Fragmentati >n) Act (L of 1948) - Plea that repartition 
had Inf ringed the provisions of pari. 2 of the scheme 
not raised in writ oetition Petitioners he’d could not 
be permitted to raise it for the first time at the time 
of arguments especially when questions of fact were 
involved therein. (1965) 67 Pun L R 276. 

—Art. 226— Writ petition— Practice -Question not 
raised in petition Cinnot beoermi tel to be raided in 
course of argument. 65 Pun L R 754 iTLH (»963 2 
PimJ 773 i A I R 1964 Punj 90 (99) (Pt H) (Pr 14) 

(DB). 

—Arts. 226 and 227 — Notice under S. 2U of In- 
come-tax Act ( 198 L) to piy advance tix by 1-3-1983 — 
Petitioner raise i objections regarding date be'ore 
Income-tax authorities — Authorities though found 
the objection incorrect, yet charged the date to avoi 1 
unnecessary controversy — Petitioner challenging the 
power of changing date— Objection not taken In writ 
petition but later on referred f o in replication file! 
by petitioner — High Court will not interfere on this 
ground in writ proceedings. (1964) 66 Pun L R 972 i 
U 964) 2 1 T J 6 24. 

Art. 226 —New point — Point not raised in peti- 
tion cannot be allowed to be raised a v stage of argu- 
ment. 62 Punj L R 218 : A 1 ft I960 Punj 387 (387) 
<Pt B) (Pr 3). 

—Art. 226— New point. 

A new point when not raised In the writ petition 
oannot be permitted to be urged at the time of 
hearing. A I R I960 Punj 5S (61, 62) (Pt D I (Pr 5). 

—Art. 226— New case. 

A question that has not been ma^e a ground in 
support of a petition under Art. 228 cannot be per- 
mitted to be taken at the stage ot arguments. (195J) 
§5 I T R 584 (Punj). 

Art. 226 — Ground not taken in petition cannot 

be allowed to be raised at stage of arguments. 1962 
JUj L W 197 i I L R (1961) ll Raj 1214. 
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circumstances.: Rut that provision has to be read and 
understood in the light of the provision contained In 
Cl. L of R. U. A re'axation of the rigour of Cl. I of 
R. ll by permitting the amendment as contemplated 
by f 1. (2i can be tnought of only under very excep- 
tional circumstances of a compelling nature and aqy 
move in that direction by a party who has been in- 
ducing in obstructive and delaying tactics through- 
out with the least good faith on his part, has to be 
sternly discountenanced. 1954 Ker L T 278 i I L R 
(1954) Trav Co 189 : A I R 1954 Trav-Co 291 (297) 
(Pt O) (Pr 10) (DB). 

Art. 226— New case. 

Parties to proceedings under Art. 228 should be 
confine! to matters mentioned in the affidavits as 
constituting *he scope of the proceedings, f L R 
( I 152) Trav C * 960 : A I R 1953 Trav-Co 146 (154) 
(Pt C, (Pr 18) (DB). 

98 (g) (ii). Point raised during argument. 

Art. 226 — New point. 

Where a ground is not disclosed in the petition 
under Ar». 22i the High Court will not allow it to 
be raised for the first ti ne at the late stage of argu- 
ments un'ess the opposi'e party i- given an opportu- 
nity of iling a further counter affidavit to meet that 
ground. 1953 All WR (H C) 474:1953 Cri LJ 
1855 : 1954 All L J 673 : A i R 1955 All 12 (19) 
(Pt f) (Pr 29) (DB). 

[Overruled on another point in A I R 1901 S C 14.] 

Art. 226 — New point — Point not taken in petition 

and not urged during hearitg of rule — Point dis- 
covered by petitioner in course of argument — Point, 
a jurisdictional one — Opposite party not incon- 
venienced nor seeking adjournment to consider tha 
new point — The point was allowed to be raised. 70 
Cal W N 2*0 ? (1965 2 Com L J 152 i A I R 1966 
Cal 151 (165) (Pt L) (Pr 33). 

Art. 226— New point. 

In the case of high prerogative writs new matters 
cannot be a'lowed to ba introduced at the hearing. 

I L R (1955) 1 Cal 401*57 Cal W N 397 i A IB 
1953 Cal 548 (558) (ft I) (Pr 40). 


Art. 226— Procedure— New grounds— Laches. 

Where the ground that the petition suffered from 
Itches has not been taken by the opponent State in 
their return, ordinarily the Court would not be 
Inclined to permit that new ground to be taken. 9 
Stu L R 62 : A I R 1956 Sau 14 (16) (Pt A) (Pr 2) 

1DB). 

Art. 226 — Application for writ — Admissibility 

of additional affidavits raising new grounds —(Civil 
P. C. (1908), O. 19, R. 1). 


Art. 226 — New plea — Quo warranto — New 

grounds at time of argument— Permissibility. 

Where the petition for a writ of quo warranto does 
not mention certain grounds and hence ihe respon- 
dents have no opportunity to meet them in their 
return, a last minute attempt to raise these new 
grounds for the first time a' the time of argument 
cannot ordinarily be permitted. I L R (1957) Madb 
Pra 188 i 196 2 MPL| (Notes) 5 s 1957 VI P C 177* 
1957 Jab L I 170 : A I R 1957 Madh Pra 60 (63) 
(Pt C) (Pr 25). 


Additional affidavits raising new grounds to sustain 
sprayer for relief in an application fora writ are 
permitted in England. Order 19, Civil P. C. per- 
taining to trial ol original suits no doubt does not 
apply as such to the trial of original petitions for 
writs in the High Court but there is no reason why 
the salutary pr visions contained therein excect as 
rogards the cioss-exa Lination of deponents should 
not be followed in the enquires, in the High Court 
connected with petitions tor writ. AIR 1956 Trav- 
Co 85 (41) (P t F) (Pr 25). 

Art. 226 — Amendment by introducing new 

grounds. 

No doubt, Cl. 2 of R. 11 of the Pules framed by 
the Travancore-Cochin High Court to regulate pro- 
ceedings under Art. 220 the Constitution gives a dis- 
oretion to ihe Court to permit an application filed 
'inder that section to be amended under justifiable 


226 — New plea — Application under, for 

issue of a writ of prohibition aeainst Hindu Reli- 
gious Endowments Board, Madras, prohibiting it 
from proceeding to frame a scheme lor administra. 
tion ot Shirur mutt. 


a 


Obfecti >n that the Mutt in question is not really _ 
public re'igious institution wi'hin the meaning of 
v l l2j of Madras Hindu Peligious and Charitable 
Endowments Act. 1951 raised tor the first time in 
course of arguments before High Court — Objection, 
held could not be entertained at such late stage in 
absence of eviderce on the paint. 1952 Mad WN 
299 . 1952-1 Mad L I 557 ; A 1 R 1952 Mad 613 
(63 1) (Pt F) (fr 25) (DB). 


Art. 226 — New pica, where towards the end of 

the arguments, an a’temp* was made to allege want of 
good faith against Government, the Court did not 
allow this Delated plea which was raised aftex 
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knowing the views of the Court on a part of the case. 
(1957) M P L J 1 (Nag). 

' Art. 226 — New point of fact — Writ application 
filed long ago — Date of hearing fixed from time to 
time — New point of fact raised at date of final 
hearing, held could not be entertained* specially 
when affidavit in support of it did not disclose clearly 
when the applicants became aware of the informa- 
tion which was the basis ot the new ground. 19 Cut 
L T 103 : 1953 Cri L 1 1041 i A I R 1953 Orissa 153 
(154) (Pt A) (Pr 2) (DB). 

Art. 226— New' plea at hearing — If open. 

Where the points have not been raised in the appli- 
cation under Art. 220 they cannot be permitted to be 
raised for the first time at the hearing when the State 
had no opportunity to meet them. 1956 Pat LR 
110 : A I R 1956 Pat 228 (231) (Pt C) (Pr 6) (DB). 

- Art. 226— Procedure — Complaints against Presi- 
dent and member to Government — Removal by 
Government — Objection that there was no proposal 
before Government— Objection could not be raised at 
the hearing as it was not raised iD petition, being 
based on question of fact. See Municipalities — Punjab 
Municipal Act (3 of 1911), S. 16. I L R (1954) Patiala 
865 i A I R 1954 Pepsu 186 (DB). 

—Art. 226— New point by State— Propriety of. 

In writ cases it is the duty of the State to put the 
correct position before the Court and then support 
the order that is challenged by the writ petition. The 
Court will not allow the State to take a new plea at 
the stage of argument, when the new point is incon- 
sistent with one of the piras of its written state- 
ments. I L R (1958) Punj 36. 

98 (g) (iii). Point depending on facts. 

0 Art. 226 — New case — Petition challenging 

validity or order terminating service — Ground that 
it w'as dismissal by way of punishment not raised in 
lower Court or in petition — Being queition of fact, 
it could not be raised in argument. 

Where in a petition under Art. 226, an employee 
of a District Hoard challenged the validity of the 
order terminating his services on the ground firstly, 
that the Board had no power to terminate his em- 
ployment and secondly that it was not justified in 
terminating the employment and it was never 
contended that the order terminating the employ- 
ment was one in reality of the nature of dis- 
missal as punishment, and the form used in the reso- 
lution of the Board whs merely to camouflage the 
real object of the Board, and such a plea was also not 
raised in the lower Court but was sought to be raised 
at the time of argument. 


statements already filed, the Suprene Court in «. 
petition under Art. 32 would be very reluctant U> 
allow a party to raise such a plea at the time of argu~ 
ments. But where the validity of the impugned Aot 
(here Madras Act 32 of 1955) depends upon the 
application of Art. 31-A of the Constitution the 
Supreme Court would not be justified in not allowing 
the respondents to raise the contention that the peti- 
tioner’s sthanam is an ‘estate’ within the meaning of 
Art. 31-A of the Constitution and therefore the Aot 
extinguishing or modifying the rights pertaining to 
the said sthanam cannot be questioned on the ground 
that it infringes Arts. 14, 19 and 31 of the Constitu- 
tion even i hough there is no sufficient material on tho 
record. Kochuni v. States of Madras and Kerala. 
1960 Ker L T 1077 : 1960 Ker L T (S C) 31 i ( 19#0) 
2 S C A 412 : (I960) 3 S C R 887 : (1961)2 S CJ 
443 : AIR i960 S C J080 (1085, 1080) (Pt B) 
(Pr 14). 

• -Art. 32 — New point. 

It would not be right to permit the petitioner to 
raise question, which depends on facts which were- 
not mentioned in the petition but were put forward 
in a rejoinder to which the respondents had no 
opportunity to reply. M. S. M. Sharma v. Sri Krishna 
SiDha, (1959) 2 M L J (S C) 125 : (1959) 2 Andh W 
R (S Cl 125 i 1959 Mad L I (Cr) 660 : 1959 S C J 
925 . (1959) Supp (1) S C R 806 i AIR 1959 S C 89* 
(412) (Pt I) (Pr 33). 

Art. 226 — “New plea as to question of fact can- 
not be raised”— AIR 1955 N U C (All) 1412. 

Art. 226 — New plea as to questions of fact. 

The question whether there existed any Magis- 
terial authority for detaining the applicant in custody 
after a certain date or not is a question of fact which 
cannot be permitted to be raised for the first time in 
argument. The applicant should bave alleged it in 
the affidavit and given an opportunity to the opposite 
party to contest the allegation. ILR (1955) 1 Alf 
355 i 1955 Cri L J 623 ; AIR 1955 All 193 (198) 
(Pt F) (Pr 4) (DB). 

Art. 226 — New plea — Plea involving investi- 

ation into facts not already on record — Plea cannot 
e raised for the 6rst time at the hearing. AIR 196* 
Andh Pra 292 (295) (Pt B) (Pr 18) (DB). 

Art. 226 — New point — Question dependant 

on facts — Admissibility. 

The determination of the question whether the 
Union constitutes aa industry depends upon facts 
and those facte cannot, for the first time, be ascer- 
tained by the High Court. ( 1958) 1 Lab L J 17 : ILB 
(1958) Andh-bra 183. 



Held, that averment in the petition that the Board Art. 226 — Question of fact. 

had acted capriciously and without any justific ation W here the contention raised by the applicant fo? 

does not amount to a plea that the order was intended writ was one which was not raised before the lower 

to be one of dismissal though in form odo of deternd- authorities anc which was one of tact requiring 
nation of employment. Held, further that as the evidence for its disposal : 

question raided was one primarily of fact ; and was He d that the contention could not he allowed to 
never raised, nor explored in t|,e lower Court on be raised. ( I 8 S T C 445 : 59 Born L R 811 t 

proper pleadings, it would be taking the Board by 1957 Nag L J 369 : I L B (1958) Bom 961. 

surprise to allow ti e petitioner to make out this new , . 

case at this stage. The petitioner was therefore, not Art. 226 — New point — Point not put forth i* 

allowed to raise the question. S. B. Teovari v. Distiict petition — If can be raised. 

Board, Aura, (1964) 3 S C B 55 : 1964 All L J 944 : Ordinarily parties are not allowed to travel beyond 

1964 S C D 314 : ILB (1963) 2 All S83 : (1964) 2 what they have said in the petition or return, as the 

S C J 300 : (1964) l Lab L J 1 » AIR 1964 S C 1680 case may he. but where all the facts are clear on the 

(1689) (Pt D) (Pr 14). record a party can raise a contention which * s . 

_ . . 00 v , i pl , ,. on facts which are already on record though * “ 

. A , t . 32 - New plea - Plea depending upon contention is not expressly set up in the pet, don o. 
elucidation of new tacts — When to be allowed. return. 60 Bom L R 1446 : ILB (1959) Bom 191 t 

Ordinarily, when a question raised depends upon 1958 Nag I 1 457 : AIR 1958 Bum 498 (508» iW 

an elucidation of further facts not disclosed In the (Pt E) (Pr 37) (DB). 
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•Art. 2 26 — New plea at hearing. 

The applicants for Prerogative Writs must come to 

Court with all the materials or grounds on which 

the>r want to rely in support of their application#. It 

would be extremely undesirable and in fact it would 

lead to a most unsatisfactory state of affairs if peti- 

uoners were allowed to raise new grounds involving 

new tacts by supplementary affidavits put in at the 

56 Cal W N 137 : ALR 1952 Cal 100 (101) 
(Pt A)(Prs 15, 16). 

New grounds — Application against 
order or Labour Court — Grounds not taken before 
•uch Court and involving investigation of facts can. 
not be urged before High Court. 

In a reference relating to the dismissal of a work, 
man the management took up the plea that the 
Labour Court had no jurisdiction on the ground that 
tne dispute in question was an individual dispute and 
tde sponsoring of the cause of the workman by the 
general Union of which the workman was not a 
member, did not convert such dispute into ao indus- 
tnal dispute. The Union without pleading in the 
alternative that the dispute was an industrial dispute 
Decause ,t had been supported by a substantial body 

J vorkm ® n . o{ tj>e establishment in which the 
workman belonged, fought the case merely on 

workm S a ‘ S °ttih 6lr > t0 “P ouse the cause of the 
workman. Ultimately the Labour Court rejecting the 

claim of the Union adjudicated that the dispute in 
trial ^di?pute* 80 ndlvidual dis P u,e and not an indus- 

that the Union could not be allowed to raise 

that alternative plea for the first time in the writ 

application .gainst the order of the Labour Court. 

No doubt tha workman had the right to plead that 

there was the support by a substantial body of the 

workmen of the management and hence it was an 

industrial dispute. But when the management took 

up the position that it was not an industrial dispute. 

there was a dutv on the part of the Union which was 

le / s ‘aW defence to that plea to raise all 

P^ d i C j W0U d L sus,ain its stand that it was not 
an individual dispute but leally an industrial dispute 

i ok was „ compe ' 6Dt , for the Union to take before the 
Labour Comt besides the plea taken by them in 

support of their contention that the dispute was an 

had dlsput ^' aD 'Iternative plea that support 
had been given by a substantial body of workers of 
the establishment to which the dismissed workman 
belonged. Had they raised that plea, the facts as to 

employees of the management made the 
request to the Union corcerned to take up the cause 

^r,r r u k T n and . whether the V constituted a con- 
siderable body of the workmen of the management 

would have been investigated. But as the Union did 

not choose to raise that plea before the Labour Court, 

t would not be allowed to raise it for the first time 

««iTw ' 1965 K " 171 1173 - ,7< » 

Art.226— Preliminary objection as to maintaina- 
bility- Dependent on pleading and investigation - 

INot taken by way of counter-affidavit - Objection 
not maintainable. J u 

foi W ^ e i r l the i Pr ? liminary objection as to the main- 
tainability of the petition under Ait. 226 by a Secre- 

iu Association of certain employers on the 
ground that he was not the personally aggrieved 

■ m/h’ had . I / ot b d en taken by way of counter-affidavit 

the P etlt »oner had no opportunity to plead 
whether or not under the rules aud regulations of the 
Association, the petitioner had right to carry on a 
civU proceeding on behalf of the employers whom 
the Association represented and who were un 

^n te r ly aggr T ed parties aild bas a locus standi, 
the preliminary objection, being dependent on matters 


which required pleading and investigation, was not 

(196 , 0) 1 Lab L J 780 : 1960 Ker L T 
563 : 1960 Ker L J 491. 

7 226 — New plea— Plea not taken in specific 

terms is count er-affidavit but necessary averments of 

I960 Ker°L ^ Ufged ' 196 ° Ker L J 192 * 


Art. 226 Sales Tax — Question whether turn- 
over exceeds taxable Jimit-Question of fact-Cannot 
be allowed for first time in writ petition. See Sales 

c L; and Berar Sales Tax Act (21 of 1947), 

S. 11. ALR 1964 Madh Pra 161 (DB). 

r Art. 226 New plea Point involving question 
or fact. 

It is not open to the petitioner to raise a new con- 
tention in proceedings under Art. 220 of the Consti- 
tution, when the contention involves investigation of 
7° Mtd L W 895.(1957.58) 13 FJ R 159 : 
U957) 2 Mad L J 438 i (1958) 1 Lab L J 74: AIR 
1958 Mad 139 (141) (Pt B) (Pr 15). 

—Art. 226 - New ground - Petition against order 
of Certificate Officer regarding arrest of maraging 
director oi incorporated company— Question whether 
company was incorporated and whether petitioner 
was its managing director was not raised before 
Certificate officer— Question being one of fact cannot 
be raised duting hearing of writ petition. 1965 B L J R 

-Aft. 226— New plea. 

The question as to the nature of the building con- 
tract is a mixed question of fact and law and should 
have been agitated by the petitioner before the Super- 
intendent of Sales Tax and before the appellate and 
revision a 1 authorities constituted under the machinery 
of the Bihar Sales Tax Act. Not having produced the 
contracts before the Superintendent of Sales Tax, it 
is not open now to the petitioner to say that the High 
Court should enter into the question and decide 
whether the petitioner is liable to pay sales tax under 

iola Q 0 rV2S S K° f n h ?^^f r ales Tax Act or not - AIR 

1958 S C 500, Foil. I960 B L J JR 11. 


f t 22 _ C ~New plea — Point involving question 
of ttet— (Houses and Rents-Bihar Buildings (Lease 
Rent and Eviction) Control Act (3 of 1947), S. 6 (2) )! 

, f l'Jestion whether S. 0 (2) of Bihar Act (3 of 
1947) tendered the letting out of the building illegal 
is essentially one of fact. Where the point is rot rais- 
ed either before the Controller or the Appellate 
authorities under the Act, the poict cannot be per- 
mitted to be raided in the High Court. Misc T C 

KBnTlSW?’ I 3 ** ^ r 54 (Pat)l Fo,L (1921)2 

717 (720,V.'b| ("ft ?-5H0“l " 495 ' AI “ 1957 P ** 

Art. 226 -Additional ground involving facts not 
on record — Caonot be allowed to be raised at hear- 
ing except by way of amendment. 

No additional ground can be allowed to bo urged 

in a writ petition at its hearing particularly if it 
involves fa ^ts whmh are not patent on the existing 
record except by wav of amendment. The cour? 

^ aSked t0 l ,00 * c for additional grounds in 
miscellaneous appheatu ns filed for ancillaiy nur 
poses. 1965 Pun L R (Sup) 703. y P 


Art. 226 New point requiring evidence Seo 
Tenancy La^s-Pepsu Tenancy and Agricultural 
Lands Act (1955). S. 32 (P) (1). (1963) 65 Pun L R 


^Art. 226 Question involving investigation of 
matters of I act — Cannot he agitated for the 8 first time 

(Pr a" P AIR 1962 1,UQi 523 (524) (pIb) 
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Art. 226 — New plea — Question whether a 

person is agent of assessee — Mixed question of law 
and fait - (Income-tax Act ( 1922; , S. 66). 

A Dew plea as to whether a person sent by the 
assessee only for the specific purpose of paoducing 
the account books before the Income-tax Officer 
btco nes his agent entitled to accept notice of the 
adjourned date raises a mixed question of law and 
fact and cann)t be entertained in writ proceedings 
in absence of evidence. AIR 1957 Tripura 15 (17) 
(Pt Bj (Pr 18). 

98 (g) (iv). Prejudice to opposite party. 

Art. 226— New point in rejoinder affidavit. 

In a writ petition, the affidavit must contain all the 
material facts, otherwise the Courts can disiegard 
facts not contained therein and in any case can accept 
whatever may be put forward by the respondents in 
theii counter affidavit A rejoinder affi lavit is meant 
to m^et any new point raised in the counter affidavit, 
and not to mak9 good any omission in the affidavit 
originally filed If the petitioner wints to use the new 
asset tions as his evidence, it is necessary for him to 
se k permission of the Court to file a supplementary 
affi avi' so taat t ae »espondents may have an oppor- 
tunity to meet the new case of the petitioner. 1959 
All VV B (HC) 644 : 1959 All L J 789. 

Art. 226 — New point will not be allowed for 

first time at late st *ge of arguments unless opposite 
pa- ty is given opportunity of filing further counter 
affidavit. 1954 All L J 673 s AIR 1955 All 12 (19) 
(Pt I) (Pr 29) (DB). 

Art. 226 — Foreigners Act (19 48), S. 3 -Citizen- 

shin Act (1955), Ss 5, 10 and 17 — Person holding 
certiticate ol citizenship — Service ol notice under 
S. 3 Foreigners Act — Validity — Writ petition to 
quash notice — State claiming that certificate was 
obtained by misrepiesentation and Iraud or was not 
granted by proper authority — It valid defence. 

Where the petitioner under Ait. 226 who was served 
with notice to quit India under S. 3, Fort igners Act, 
claimed on the basis of a certificate of citizenship 
that be was a citizen of India and as such the notice 
under S 3 was invilii it is not open to the State to 
contend that the certificate had been obtained by 
misrepresentation and fraud, because it was open to 
it to get the certificate cancelled under S 10, Citizen- 
ship Act or to prosecute the petitioner under S. 17 
of th it Act. But so long as the ceitificate is in force 
the petitioner cannot be treated to be a foreigner and 
the notice under S. 3 of the Foreigners Act will be 
invalid. 

Further when the certificate is in the form prescrib- 
ed by rules and it purports to be granted by Sub- 
Depucy Collector in the exercise c.f powers under 
S. 5, Citizenship Act, it is not open to the State to 
contend at the hearing of the petition that it has not 
been granted by the proper authority. The olficial 
act will be deemed to have been done in accordance 
with th* law and if the point had been taken by the 
State in the counter-affidavit that it is not a certificate 
granted by the proper authority, the petitioner might 
nave been in a position to file certain notification 
authorising the ^ul>Deputy Collec or to entertaiL such 
an application. Rut in the abser.ec of any such point 
p ima Ccie the certificate has to be accepted and the 
order asking the petitioner to quit India is illegal. 
AIR 1963 Assam 55 (55. 56) (Prs 2, 3) (DB). 

\rt. 226 -New grounds. 

To allow the petitioners to raise a fresh point, 
specially one of fact, for the first time during the 
arguments would be to cause a great prejudice to 
the respondent, who will not have any opportunity 
to meet out the latest version either by producing the 


original documents or by filing an affidavit. There- 
fore, any facts not clearly brought out in the petition 
or in the affidavit accompanying thereto, should not 
be allowed to be raised subsequently. AIR 1950 
Bt opal 43 (47) (Pt F) (Pr 15). 

Art. 226 — Practice — Plea not taken in counter 

affidavit — Petitioner not having opportunity to meet 
it — It cannot be raised at the time of hearing. 1965 
Ker L J 1161 : AIR 1966 Ker 100 (103; (Pt B) 
(Pr 14). 

— -Art. 226 — New point taken in supplementary 
affidavit* 

After the filing of the counter-affidavits on behalf 
of the respondents no new ground of attack can be 
made by the petitioner by merely mentioning a tew 
fact in a supplementary affi iavit without an amend- 
ment of 'he original application 1963 B L J R 254 J 
AIR 1963 Pat 201 (203) (Pt A) (Pr 3) (DB). 

Art. 226 — New plea — New ground raised in 

rejoinder — Sustainability. 

A ground not taken in the pet tion for writ cannot be 
raised for the first time in the rejoinder to the counter 
affidavit filed by the opposite party. AIR 1957 Pat 
678 (678) (Pt C) (Pr 5) (DB). 

Art. 226 — Writ petition under — Practice — 

Objection not contained in the -eturn — Cannot be 
allowed to be raised before the Couit. ILR (1964) 2 
Punj 150 i AIR 1964 Punj 533 (539) (Pt B) (Pr 13) 
(DB). 

Art. 226 — Scope — Petition under 5. 60 (4), In- 
come-tax \ct read with Arts. 220 and 2i7 of the 
Constitution — New case sought to be made out during 
arguments — No notice to respondents Competency. 

See Income-tax Act (1922), S. 00 (4). AIR 1957 Punj 
284 (DB). 


98 (g) (v). Point abandoned or not pressed. 


Art. 226 — New point. 

Where the Labour Appellate Tribunal has 
to consider a point which arises on the admitted and 
proved facts of the ca^e and has thus failed to exer- 
cise its jurisdiction of deciding the appeal on merits* 
the pe:itioner under Art. 220 is entitled to raise that 
point before the High Court and his emission to urge 
it before the Labour Appellate Tribunal should not 
be a bar to his taking the point in the petition under 
Art. 220. AIR 1956 All 401 (402) (Pt B) (Pr 6). 


— Art. 226 -Writ petition against decision of fudu*; 
rial Tribunal — Contention though raised nut pressed 
>ifore Tribunal — Same cannot be raised again in 
writ petition. ILR (1963) I Ker 673 : AIR 1965 Ker 
112(113) (Pt A) (Pr 5). 

Art. 226 —Certiorari — Bias— Enquiry against rail- 


vay servant — Enquiry by officer who conductea 
nveHigation regaiding alleged charge — S eI j va ° * 
hough aware of his right to object to enquiry being 
;onducted by the otiicer, not objecting — Held, ne 
:ould not be allowed to contend in writ, that enquiry 
vas biased — Disciplinary authority could codm 
vhether prejudice had been cau>ed cr not. Ai 
i C 425, Foil. Conduct and Discipline Rule* for K - 
vay Servants, R. 1713. 1965 Ker L T 5a4 . 1 L « 
1965) 1 Ker 536. 

Art. 22(5 - Writ proceedings - High Coirt -iH 


lot upset award ot tribunal on point not arguea 

lefore it and theretore it had no occasion to deciu 

he same. 

Where the point raised in writ proceeding*, reg ^ 
ng validity ol an industrial dispute on th g 

>f competence on the part ot the though 

he cause of the aggrieved workman, was tnoug 
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raised before the Tribunal also, but neither the evi- 
dence was let in, nor argument was addiessed on the 
question : 

Held, that the High Court would not upset, in 
writ proceedings, the award of the Tribunal on a 
point not argued before it and, therefore, it had no 
occasion to decHe 'he same. (1964) 2 Lab L J 164 : 
AIR 1963 Mad 263 (264) (Pt B) (Pr 2). 

Art. 226 — Point raised in lower Court — Party, 

however, failing to put forward relevant argument 
in its support — P irty is not barred from urging that 
argument ia writ petition. 

Where the requisite plea hai been raised in the 
lower Court, and the omission relates oni> to the 
failure to put forward a relevant argument in support 
o! it, there will be no bar to prevent the party from 
urging that argument in support of the plea, before 
the High Court wherein he has sought the remedy by 
way ol writ. No further investigation into the facts 
is involved, because the facts are apparent from the 
record itself and have not baen disputed. Since the 
appellant had challenged the jurisdiction of the 
lower Court before it. it is open to him to support 
that contention in the High Court in certiorari pro- 
ceedings, by a ground of law applicable to the admit- 
ted facts, even though he has not relied on that 
ground before the lower Court AIR 1 927 Mad 130, 
Applied. (1964) 1 Lib L J 49 \ i (1965) 10 Fac L R 
120 t 1LR (1964) 1 Mad $i9 • (1965) l Mad L J *00 i 
78 Mad L W 120 i AIR 1965 Mad 253 (255) (Pt B) 
(Pr 6) (DB). 

— Art. 226 - Writ jurisdiction — New point— When 
could be allowed to be raised for the first time in 
tuch petition — Election petition — Recount of votes 
ordered against provision to that effect in Election 
Hules — Respondent, returned cand date, in Election 
petition not raising any objection to such order before 
prescribed authority — No such point raised by him 
in his written statement— Waiver - Election set aside 
on the ground of wrong counting ot votes — Objec- 
tion that the order of recount was illegal raised for 
first time in writ petition against order setting aside 
the election -Held, the conduct of petitioner, in the 
circumstances of the cue, did not amount to waiver 
— Point, therefore, allowed to be raised. 1965 Cur L I 
772: (1965) 67 Puuj L R 1211. 
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can be canvassed and dealt with by the High Court 
59 Bom L R 1088 i 1LR (195S) Bom 113. 

Art. 226— New point — Question of law Indus. 

trial dispute — No objection that Tribunal had no 
jurisdiction. 

Objection though based on pure question of law 
will not be allowed to be raised in an application for a 
writ or order in nature of certiorari, for the first time. 
If the objection were raised before the Tribunal, the 
workmen might have obtained an order from the 
State Government referrir g the particular issue to the 
Tribunal for adjudication. AIR 192' Mad 130 FB)* 

A f R 1953 Mad 59; ATR 1957 SC 397, Rel. on. (I960) 

2 Lah L J 189 (I960) 1 Fac L R .984 r I L R ( 196 1 ) 2 
Cal 35 « (1960.61) 18 F J R 412 : 64 ClWN 950 i 
AIR 1961 Cal 315 i (318) (Pt B) (Pr 14) (DB). 

Arts. 226 aad 14 — Averment as to unreasonable 

classiication for the purpose of impugn'd Act not 
made iD affidavit filed with writ petition No oppor- 
tunity to State to counter such averment— Argument 

on point should not be considered. 1963 Ker L I 
1193 : 1964 Ker LT 47: AfR 1964 Ker 141 (143) 
(Pt B) (Prs 5.6) ' 

Art. 226 - Question of violation of principles of 

natural Justice — Question not raised in petition — It 
caDnot be allowed to be raised at the stage of argu- 
ment. 1965 Jab L J 1087 * 1965 MPLJ 990. 

• Art. 226 — Appellate Tribunal can consider 

objections raised by rival claimants which were not 
raised in representation — Tribui al basing decision 
on Government orders — Validity of Government 
orders can be challenged in writ petition though they 
were rot challenged before tribunal. See Motor 
Vehicles Act (1939), S. 47 (1). ATR 1965 Mad 79 (FB). 

[Partially reversed in AIR 1966 S C 1360.1 

Arts. 226, 20 (7), 14— Practice -Appeal from de- 
cision on a writ petition — Validity of a section chal- 
lenged on ground of contravention of Art;. 14 and 20 
(3) of Constitution — Plea under Art. 14 neither taken 
before lower Court nor mentioned in grounds of 
appeal — Question allowed to be raised in view of 
importance of the matter. (1965) I Mad L J 465 i 
1963 (2) Cri L J 636 i ILR (1964) I Mad 451 : A I R 
1963 Mad 434 (433) (Pt D) (Pr 1) (DB). 


98 (g) (vi). Point of law. 


Art. 226 — New point. 

If the objection relates to the constitutional invali- 
dity of a provision of the Act and the rubs and 
affects the petitioner’s fundamental right, that objec- 
tion can be raised for the first time in ihe High Court 
1956 All W R (HO) 643: 1956 All Lj 878: AIR 1957 
All 297 (304) (Pt L) (Pr 31) (DB). 


Art. 226— New point — Grounds although not 

contained in the petition were allowed to be taken as 
they raised pure questions of law. J95G Cri L J 1152* 
AIR 1956 All 589 (593) (Pt F) (Pr 10) (DB). 


•Art. 226— Writ of certiorari — Question of 
raised for first time before High Court. 

A pure question of livv affecting the rights of \ 
PCitioner and not dependent on any question oi f 
be barred out of consideration on the grou 

r? at taken tor the first in a writ petiti 
proceeding and not before the T ribunal against whi 

All 57ft is nought. (1955) 2 Lab L J 1 , ILR (1956 
AD 216 , AIR 1955 All 578 (obi)) (Pt E) (Pr 13) (D 

Art. 226 New point — Question of Jaw. 

proved 16 / 1 \ estl0n °f law, which arises on the 

sections ni a U A p ° n a , consideration of the relev 

been specifi/q^ a . nc * ^ ru les even though has 
specifically raised in the petition under Art. 2 


Art. 226 — New point — Objection purely legal 

going to very root of case — Point can be rightly 
allowed to be raised in writ proceedings. AIR 1965 
Punj 267 (208) (Pt A) (Pr 4) (DB). 

Art. 226 — New plea — Plea not taken in writ 

petition — When can be allowed. 

Where all the necessary facts have been pleaded in 
the writ petition, a legal plea based on those facts, 
though Dot taken in writ petition in so many words 
can be allowed to be raised at the hearing especially 
when the respondents’ counsel did not contend that 
he WcS being taken by surprise by such argument but 
only wanted tine for meeting the argumei t by a 
furtner supplementary written state ment or otherw ise. 
1964 Cur L J 333 i (1964) 66 Puu L R 938. 

98 (g) (vii). Point of jurisdiction. 

9 - Art. 226 - Jurisdiction — Omission of party to 

rai e question of. 

Per Das Gupta. J. — Where *an authority whether 
judicial or quasi-judicial has in law no jurisdiction 
to make an order the omission by a party to raise 
before the authority the relevant facts for deciding 
that question cannot clothe i: with jurisdiction. 
Pioneer Traders v. Chief Controller of Imports and 
Exports, Pondicherry, (1964) l SCI 595 :( 1963) 
Sudo (l) S C B 349 : (1963> 2 S C A 243 i A I R 1963 
SC 734 (745) (Pt E) iPr 31). 
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• Art. 226— New plea. 

In a petition under Art. 220 for a writ of certiorari 
to quash certain order the High Court acts rightly in 
allowing the petitioner to urge a plea which goes to 
the root of the matter, although the petitioner had 
submitted to the jurisdiction of the authority whose 
jurisdiction was being questioned by the new plea 
and had not taken the objection in his petition under 
Art. 220. A. St. Arunchalam Pillai v. M/s. Southern 
Roadways Ltd., (1961) 3 S C R 764 : (1961) 1 SCJ 
421 i (1961) 1 Mad LJ (SC) 104 : (1961) 1 Andh 
W R (S C) 104 : AIR 1960 SC 1191 (1194) (Pt A) 
(Pr 5). 

Art. 226 — Objection regarding lack of jurisdic- 
tion not taken before statutory authority — Whether 
can be taken in application under Art. 226 — .(Motor 
Vehicles Act (1939), S. 64(f) ). 

If a party does not raise any objection tothe jurisdic- 
tion of the Chief Commissioner to hear appeals under 
S. 04, Motor Vehicles Act, which depends upon the 
allegation and proof of certain facts and there is no 
patent lack of jurisdiction, the party not having 
raised the question of jurisdiction before the Chief 
Commissioner, is not entitled to raise it in an applica- 
tion under Art. 220 of the Constitution of Incia. AIR 
1953 Raj 193, Rel. on. AIR 1956 Ajmer 41 (43) (Pt D) 
(Pr 10). 

Art. 226— New contention not raising jurisdic- 
tional issue going to the root of the matter, cannot be 
raised for first time. 1965 All L J 1013. 

Art. 226 — Contention not raising question of 

jurisdiction or manifest error of law cannot be 
raised m writ petition — Income-tax Act (1961), 

S. 141. 

The contention that the Income tax Officer having 
included a sum of money for a particular assessment 
year, could not include the same sum for another 
assessment year does not raise any issue of fuiisdic- 
tion or manifest error of law. The contention cannot 
therefore be raised upon the writ petition before 
High Court. (1965) 1 I T J 580 : (1965) 58 I T R 824 
(All). 

Art. 326— Question of law or jurisdiction — If 

can be raised for the first time in second appeil — 
Position under S. IlO, Civil P. C. and Art. 220 of 
Constitution compared. AIR 1964 All 136 (138, 
139) (Pt A) (Prs 7,9). 

Art. 226 — New plea as to jurisdiction — High 

Court can in its discretion refuse relief if party by his 
conduct has disentitled himself to it — See Civil P. C. 
(1908), S. LOO. AIR 1960 All 573. 

Art. 226— New plea as to jurisdiction in writ 

petition, bee Co operative Societies— Co-operative 
Societies Ajt (1912), S. 43 (2) (1). AIR 1960 All 294 
(DB). 

Art. 226— New plea of jurisdiction. 

Whether in any case a writ under Art. 220 should 
issue is a matter which alwavs lies within the dis- 
cretion oi the Cour". The fact that a petitioner has 
not raised the question of jurisdiction befo'e the 
subordinate tribunal is not necessarily a bar to the 
objection being taken foi the first time in a writ 
petition the question in such a case will be whe’.her 
he has by his conduct precluded himself from obtain- 
ing the relief which he asks. (1941) 1KB 608, Rel. on. 
ILR (1959) 1 All 289 : AIR 1959 All 710 ,711) (Prs 
4. 5) (DB). 

Art. 226 — New plea — Jurisdiction. 

No doubt the power exercised by the High Court 
in issuing writs is discretionary and if a parson has 
omitted to challenge jurisdiction in an inferior 
tribunal, he should not be heard on that point in a 


writ petition. In cases in which the objection goes 
to the root of the matter the High Court is competes t 
to quash the order in spite of the fact that a plea of 
jurisdiction was not raised at the earliest opportunity 
or before the tribunal. AIR 1955 All 1L3 and AIR 
19o6 Bom 530, Rel. on. 1958 All L J 271 : 1958 All 
W R (H C) 307 : ILR (1957) 2 All 269 i AIR 1958 
All 362 (362, 363) (Pt A) (Pr 3). 


® Ait 226 -Replacement of two out of fivepanchas 

— Objection not taken under R. 84-D of Rules under 
U. P. Panchayat Raj Act — Panchayati Adalat is not 
bound by technical rules of procedure and evidence 

— High Court is reluctact to interfere — Provisions 
of S. 49 (2), U. P. Panchayat Raj Act, do not go to the 
root of jurisdiction — If no objection was taken under 
R. 84D’ to the constitution of the Bench, it cannot be 
raised in writ petition. See U. P. Panchayat Raj Act 

(20 of 1947), S. 49. 1955 Cri L J 313 : AIR 1955 All 
122 (FB). 


Art. 226 — New point — (Evidence Act (1872), 

S. 115). 

When the Additional District Magistrate heard the 
revision against an order passed uader S. 45 (3), 
Criminal P. C., the applicant did not challenge his 
jurisdiction to hear it. Held, that he could not be 
permitted to challenge it for the first time through an 
application for a wiit of certiorari. If he acquiesced 
in the Additional District Magistrate’s jurisdiction in 
the hope of getting a favourable decision from him? 
the doctrine of estoppel should be applied against 
him and the discretionary writ of certiorari should 
not be issued at his instance when he was dis- 
appointed. 1954 All W R (H C) 155 : 1954 Cri L j 
879 : 1954 All L J 198 : AIR 1954 All 447 (448) 
(Pt B) (Pr 5) (DB). 

Art. 220— Objection as to jurisdiction — Raising 

for the first time in application under Art. 226. 

Where a party has submitted to jurisdiction, he 
cannot raise an objection to the exercise of the juris- 
diction for the first time in an application under 
Art. 220 of the Constitution. 1952 All W R (H C) 
178 i 1952 All L J 100 : 1952 Cri L J 900 i ILR 
(1953) 2 All 855 i AIR 1952 All- 489 (490, 491) 
(Prs 7, 8) (DB). 

Art. 220 — New plea — Point not raised before 

subordinate tribunal or in petition — It can be urged 
at hearing. 

A plea, not at all raised at any time before a 
Tribunal ought, even when it relates to a question or 
a jurisdiction, to be raised in the petition for issue ot 
writ itself; it will not be allowed to be raised for the 
first time in the argument before the High Court. 
(1958) 1 Andh VV R 29!) : 1958 Andh L T 545 : AIK 
1960 Andh Pra L7 (20) (Pt C) (Pr 12). 

Art. 226 - Motor Vehicles Act(1939\ Chap. IW A| 

— ( As amendec bv Act 100 of 1950) - Foundation i^r 
jurisdiction to initiate scheme — Requisite opinion 
Procedure — Jurisdiction of High Court under 
Art. 220 — If the petitioner hod not taken the p () in 
as to the invalidity of t ie initiation of the scheme li- 
the petition under Art 220, the objection cannot e 
allowed to be raised because normally the pjR t,on 
should con^ne his case to the averments in the p^ 
tion and should not be allowed to travel hey on ( 
them. see Motor Vehicles Act (1939) (as amencl^ } > 

Act 100 of 1956), Chap. IV-A. AIR 1959 Andh J r. 
292. 

Art. 226 -Certiorari — Nc ** plea — Proceedings 

arising out of notice under S. 3, Foreigners Ac 

Question of cessation of Indian citizenship raised 
Question or voluntary acquisition of foreign citizo - 
ship cannot be allowed to be raised subseque Y 
as to oust the jurisdiction of the High Court y 
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of S. 9, Citizenship Act. ILR (1902) 14 Assam 313 : 
AIR 1902 Assam 103 (100) (Pt B) (Pr 7) (DB). 

'Arts. 220 and 227— New plea of— Jurisdiction* 

A party who takes a chance before a Court or a 
Tribunal cannot later on turn round and say that the 
finding recorded is without jurisdiction. Before a 
question of jurisdiction of a Tribunal is raised on a 
petition under Arts. 228 and 227, objection to jurisdic- 
tion must be taken before the Tribunal whose order 
is being challenged. The petitioner not having done 
so, on the other hand, having chosen to invite a 
decision of the Tribunal on the question it is no 
more open to him to say that the decision of the 
Tribunal on the question of fact is without jurisdic- 
tion so far as the petition under Arts. 220 and 227 is 
concerned AIR 1954 Bom 202, Rel. on. 1959 Nag 
L J 497 : 01 Bom L R 1071 : ILR (I960) Bom 437 i 
AIR 1900 Bom 219 (219, 220) (Pt A) (Pr 2) (DB). 

“7 Arts. 220, 237 — New plea — Objection to jurisdic- 
tion. 

Before a question of jurisdiction of a tribunal could 
be raised on a petition under Arts. 226 and 227, 
objection to jurisdiction ought to have been taken 

i °5?„® tribunal whose order was being challeng- 
ed. AIR 1954 Bom 202. Foil. 6i Bom L R 148 • ILR 
(1959) Bom 4G2 : (1959) 1 Lab L J 576 i AIR 1959 
Bom 538 (542) (Pt B) (Pr 8) (DB). 

-— Art. 226— New plea— (Income-tax Act (1922), 

35/» 

Where the ground that a certain order of the 
Income-tax Officer is without jurisdiction, in that 
the error mentioned in the notice under S. 35 of the 
Income-tax Act is not an error at all, has not been 
clearly pleaded In the petition under Art. 220, this 
infirmity in the petition does not affect the juris- 
diction of the High Court to grant relief, especially 
when the plea of want of jurisdiction but not the 
true ground in support thereof has bera raised. If 
in fact there was no error committed which the 
Income-tax Officer sought to rectify, the High Court 
will not be justified in refusing to quash the order 

merely on the plea that tbe Income-tax Officer was 
not asked to stay his hands on the groun i mentioned 
before the High Court. 59 Bom L R 268 : (1957) 39 

SSffiK- < 2S ■ 

Art. 226— New point— Nit generally allowed. 

Generally speaking, an application to the High 
U)urt for a high prerogative writ of certiorari can- 
not be allowed on grounds which were not taken in 
the Courts below and which are being taken in the 
High Court for the first time. Even when it relates 
to the question of jurisdiction the objection as to 
(uri'diction ought t> have been taken in the Court 
?* * h ® firs ^i nsta J nce * ArR 1957 Cal 038 and AIR 

1958 CaI 208 ’ Rel «° n - ArR 
1961 Cal 195 (197) (Pt A) (Pr 4). 

-Art. 226— New plea— Point of jurisdiction. 

A person who wishes to raise a point of jurisdic- 

Uon and has not raken it in the Court below, has to 

satis ty the High Court that be was unaware of the 

uetect in the jurisdiction 8nd that is why it was not 

^ 202; (1914) I K B 608, Rel. on; 

r! f 9 il°n A T 873, Dlst - 62 Cal VV N 426 : (1958) 1 
Cal L J 90 i AIR 1958 Cal 64l (641, 642) (Pr 3). 

A r t. 226— New plea — Jurisdiction. 

£ bie , Ctl ,° n to l" ris dlction was neither 
Sit' 0 ". he Industrial Tribunal nor before the 
. ppcllato Tribunal the petitioner ought not to be 

‘he point for the first time in n„ 

application for issue of writ of certiorari or mar da- 
mus. AIR 1958 Cal 456 (457, 458) (Pt B) (Pr 2). 
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Art. 220 — New plea — Question of jurisdiction 
not raised before Industrial Tribunal — If can be 
taken in writ petition. 

Where the partv to an industrial dispute proceed- 
ing before the Tribunal, though aware of the defect 
of jurisdiction of the Tribunal, does not take it before 
the Tribunal at all and the result is that the issue is 
not raised and the Tribunal is never called upon to 
decide it, the party cannot be permitted to take this 
point before the High Court in writ petition under 
Art. 220. ATR 1957 $ C 425; AIR 1957 S C 397; AIR 
1954 Bora 202, Rel. on. 62 Cal W N 248 i 0 958) 2 

Lab LI 198 : (1958) 14 FJR 145 : A (R 1958 Cal 208 
(212) (Pt F) (Pr 14). 

I Overruled on another point in A I R 1958 SC 

1018 .] 

-Art. 226— New plea— Ground that resolution of 

Regional Transport Authorities was without juris- 
diction not taken in appeal — Ground canDot be 
agitated in proceeding under Article for obtaining 
writ of certiorari. (’57; 61 Cal W N 779. 

—Art. 226 — New plea — Notification by Collector 
re-forming wards in a village for Panchayat elections 
under Bombay Village Panchayat Act — When form- 
ing wards, Collector was not functioning as a Court 
or Tribunal — Notification re-forming wards con- 
trary to provisions of Bombay Village Panchayats 
Act— Plea that Collector had no authority to re-form 
wards could be taken for first time in writ petition 
before High Court though not taken previausly 
before the Collector. Case law discussed. Panchayats 
— Bombay Village Panchayats Act (3 of 1959), S. 19. 
(1962) 3 Guj L R 50. * 

Art. 220 New plea — Objection to jurisdiction 
not taken or taken only in general form— Effect 

A petitioner cannot succeed on the ground against 
the jurisdiction of an authority whose order he is 
challenging unless he has taken the ground before 
the authority making the order. A general objection 
to the jurisdiction taken by him before the authority 
is not sufficient for the purpose. The reason for the 
rule is that the authority making the order must 
have the opportunity of adjudication on the objec- 
tion and where the ground be vaguely put the 
authority does not have a fair opportunity of doing 
so. Nor can a party be treated as diligent when 
though armed with a legal objection which is known 
to be strong, he intentionally refrains from urging or 
pressing the ground in that form : AIR 1954 Bom 
202 and AIR 1901 Ker 117, Rel. on. I960 Ker L I 
1234 : 196° Ker L T 1340 : AIR 1961 Ker 182 (183) 

(Pt A) (Pr 4) (DB). 

——Arts. 226 and 227 — New plea of jurisdiction — 
Absence of jurisdiction in lower tribunal — Objec- 
tion — If can be taken in writ petition for the first 
time. 

Where a suit has been decreed by a Court having 
no jurisdiction, the parties cannot by their mutual 
consent, convert, proceeding into a judicial process 
and where there is no inherent jurisdiction in the 
Court neither submission to jurisdiction nor ac- 
quiescence nor taking part in these proceedings will 
debar the party from contending that the decree is one 
passed without jurisdiction. But in cases where a 
party invokes the extraordinary jurisdiction of the 
High Court under Arts. 220 and 227 of the Consti- 
tution no general rule can be laid down that in every 
case in which objection to jurisdiction had not been 
taken before the tribunal, no relief should ever lie 
granted in the exercise of the discretionary powers 
vested in the High Court. How far the conduct of a 
petitioner has disentitled him to any relief, would 
depend on the facts of each case. (I960) 1 Ker L R 
565 i ILR (I960) Ker 717 i I960 Ker L T 798 


1006 CONSTITUTION OF INDIA (1950), Arts. 226 & 32, Note 98 (g) (»m 

JK’vrtff.y ,\J|f : A,B 1961 K " <»»• •*» 


Art. 226 - Estoppel - Failure to raise objection 
to jurisdiction before lower tribunal- Effect. 

The High Court his the power to grant or refu c e 
to grant a writ of certiorari The failure to raise 
objection to the jurisdiction of the inferior Court 
Delore that Court is a relevant point to oe borne in 
mind. A party may be precluded by his conduct 
irom claiming a writ, whether the proceedings chal- 
lenged are void or voidable. If they are void, it is 
true, that joondtnt of his w. 11 validate them, but 
such considerations do not affect the principle on 
which the High Court acts in granting or refusing 
the writ of certiorari. I960 Ker L J 38 : »P60 Ker 

(IS* 188) (ft i 1960 ' KCr “ 66 ' A1R 1960 Ke ' 180 

Art. 226 — New plea of jurisdiction. 

Ordinarily a party is disabled to raise the question 
ot urisdiction in certiorari proceedings when he has 
tailed to rai.e it bef ire the subordinate tribunal but 
this will not hold good when the tribunal was non- 
existent altogether in poiLt of law and the petitioner 
had no knowledge of the defect that attached to 
the iribunal at the tim« it pui ported to pass an 
order The petitioner is not preclud.d from raising 

i,n q ''. e nrr., beff>re ,hH Hi f? h Court. 1959 KerLj 
" :’ 9 Ker LT 521 : )959 Ker L R 1107 : 1LR 

(P? D) (Prs' 6 ^ * AIR 1959 K€r 347 350) 

1963Tc e 974 ] ° verruled on another point in AIR 

—-Art. 226— Certiorari -Submission to jurisdiction 

Question raised for first time in writ proceedings 
— (Motor Vehicles Act (1939), S. 44) 

It is not open to a party to raise for the first time 
incertioran proceedings the question of jurisdiction 
of the subordinate tribunal unless he had challenged 
the jurisdiction before that tribunal itself or be 
satisfies the Court that he was unaware of the cir- 
cumstaLces which will put him on an er quirv as to 

lack of jurisdiction of the subordinate tribunal 
AIR 1953 All 624 (630), Rel. on. 

It is not open to the applicants to raise the ques- 
hon about the defective constitution of the State 
Transport Authority for the first time in the High 
Court under Art 226 where the petitioners have suD- 
mitted to the jurisdiction of the State Transport 
Authority. 1958 Ker L I 497 » 1958 Ker 
1958 Mad L J (Cri) 518: AIR 1958 Ker 
852) (Pt E) (Prs 21, 40). 

”—“-Art. 226 - Question of jurisdiction not raised 
before lower tribunal- Ordinarily such question can- 
not be raised in proceedings ui der Art. 226. AIR 1959 
Ker 347 (349, 350) (Pt D) (Irs 6, 7). 

— Art. 226 - tSjew poirt- Validity of Cls. 15 and 16 
of T. U Buildings (Lease and Rent Control) Order. 

Where objection to the validity of Cls J5and 16 of 
the Rent Control Order was not taken at the hearing 
Ot the revision petition by the Government and the 
petitioner submitted to their jurisdiction ano took the 
chance of obtaining an order in bis favour, the peti- 
tioner cannot be heard to raise the objection in the 

High Court at the hiring of the petiiion under 
Art. 226. AIR 1954 Bom 202 and 1955 Ker L T 568 
Rel on. 1957 Ker L J 38o i 1957 Ker L T 411 , aIR 
1957 Ker 109 (111) (ft B) (Pr 4). 

. Art 226 — - Ground founded on undisputed fact 
and going to the root of the mater - Earlier consent 

M°P Lj n (Not«) 175 the pttitionerto raise & 19 65 


L T 

341 


4 10 i 
(349, 


l r Art : . Question of jurisdiction not raised 

r^ised e inthe n H- T 9: iestion caonot be permitted to be 
raised in the High Court. 1962 M P L J (Notes) 300. 

~ ’Arts. 220 and 227— New plea. 

Even if the objections raised by the petitioner who 
has been convicted by the N>aya Pauchayat go to 
root of the jurisdiction of thai tribunal to try the 
oflencts they cannot be made the basis of a petition 
under Aits. 226 and 227 when the, had not been 

ore that bod y itselt. (1914) 1KB 60S AIR 
LI IS" ”,i!f *° d ' 95 ; M P C 91. Rel. o„? fSJi I* 

U959 M.dh p.. J, J «» ' 1MI M P L , 7.1 : IU 

l~ Jr 22 f T Certiorari — Impugned order of the 
nh- C ? rt ^ballenged on the ground of jurisdiction 
—Objection not taken before I hat authority — Objec- 
tion cannot be permitted in proceedings to obtain 
writ ot certiorari either on the ground of acquiescence 

m 'a m of cert iorari : I LR 53 Mad 

TT D r'.ni 19 ^ S ^ 397, Rel - ° n - 7S Mad L W 241 J 
( I pt R D{ l ( 9 p 6 r 4 4) 2 Mad 747:AIR 1965 Mad 3 il (323) 

? —Art. 226 — Appellate Tribunal can consider 
objections raised by rival claimants which were not 
raised in representation — Tribunal basing decision on 
Goverr ment orders Validity of Government orders 
can be challenged in writ pftition though they were 
challemed before tribunal — See Motor Vehicles 
Act ( 1939), S. 47 (1). AIR 1965 Mad 79 (FB). 

Art. 226 Objection to jurisdiction not taken at 
proper time- Writ jurisdiction is not affected. See 
Madras Hindu RebgP us and Charitable Endowments 
Act (22 of 1959 , S. 101. (’64) 77 Mad L W 109. 

—Art. 226 — New plea — Jurisdictior — Objection 
cinnojt he heard in writ petlfior. (1900)1 Lab LJ 
/94 • /3 Vfad L W 406 : ILR (I960) Mad 76fii(l9f0) 

2 Mad L J 452 i 1960 Mad L J (Cr) 765 i 1960 Mad 
W N 420. 

77 .^ rts * ? 26, 227— New plea— Objection as to juris- 
diction— When cm be raised. 

The principle that where the question of jurisdic- 
tion is not a pure que;tion of law, but it is mingled 
with facts, a party cannot be allowed to raise it for 
the first time in an appeal to the Supreme Court from 
the decision of the Appellate Tribunal applies to writ 
petitions als ». AIR 1953 S C 437, Rel. on. (1959-59) 

14/ .1 R 182 • ( 1958 2 I.ab L I 95 : AIR 1958 Pat 
120 ( 1 24) (Pt B) (Prs 19, 20) (DB). 

"7™" Art. 226 — Ground raised for first time in peti- 
tion under. 

Where the ground that the orders of the authorities 
under the Evacuee Property Act were without juris- 
diction was not taken before either of those authori- 
ties it cannot be allowed to be raise*' for the fir.‘t time 
in petition under Art. 226 It R (I9"5) Patiala 529 : 

AIR 1955 Pepsu 142 (14?) (Ft A) (Pr 6). 

*rt 226 — Error apparent on face of record — 

Inherent lack of jurisdiction in Tribunal in passing 
certain order — Objection to jurisc icfion though not 
tak« d before Authority, relief in v rit petition is not 
barred bee DLpla ed Persons (Compensation and Fe- 
habilPation) Act (1954), S 22. 1965 Cur L J 872 
(Put j). 

—Art. 220 — Certiorari — Objection as to jurisdic- 
tion of Tnhtina) passing order attacked — A "sence or 
indication in the o»der that such objection waf 
raised before Tribunal — Not sutficient ground for 
refusing to exercise powers unde Art 220, 

An objection even with regard to the jurisdiction 
should be raisel before a Tribunal when the matter 
s heard by it, but if a reasonable explanation has 
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been given either for not raising it or the High Court 
is satisfied that it was raised but the tribunal either 
tailed or omitted to decide it, then the High Court 
will not decline to exercise the extraordinary power 
oonferred by Art. 220 merely because there is nothing 
in the order to indicate that such in objection was 
raised or pressed. (’02) 64 Puni L R 1024. 

“"Art. 220— New point — Objection as to jurisdic- 
tion. 

No appearance or consent can ever give a jurisdic- 
tion to a tribunal or a Court of limited jurisdiction, 
which it does not otherwise possess. If aa ordrr is 
made without jurisdiction it is never too late, in the 
absence of some supervening consideration, to give 
effect to the plea that it is a nullity. 

Where from the facts and circumstances of the case 
it could not be said th it the petitioner sat on the 
fence and took bis chance before the District Judge 
by deliberately and consciously refrain'ng from rais- 
ing the objection relating to his jurisdiction to enter, 
tain and dispose of the reference made to him under 
the proviso to S. 9 of the Displaced Persons (Com pen. 
sation and Rehabilitation) Act 1954; on the contrary 
the District Judge did not care to satisfy himself if 
he had the requisite jurisdiction io entertain and dis- 
pose of the reference made to him, then in such a 
case it wculd not promote the ends of justice if relief 
Is refused to the petitioner and the order of the Dis- 
trict Judge which is indisputably without jurisdiction 
and therefore, a nullify, is allowed to stand. AIR 
1959 Puni 389; MB 1927 Mad 130 (FB), Disting. (’61) 
63 Punj L R 444 . 

, Art. 220 New plea — Plea of want of Jurisdic- 
tton of Tribunal on grounds different from thoae 
ctated before Tribunal. 

Where the juris iction of the Tribunal, whose 
order was later sought to be quashed in proceedings 
under Aris 220 and 227 of the Constitution, was 
challenged before ihe Tribunal on somewhat different 
grounds from those raised before the High Court : 

Held, that it was not fair to shut out the arguments 
based on want of jurisdiction of the Tribunal in 
making the order in question, before the High Court 
in proceedings und.r Arts. 226 and 227. (1961 62) 

20P * U* H « L l9fil1 2 421 ' (1962) 1 Lab 

L, J 5J4 i 1961 Cur L J 1, 

■ -Arts. 220, 227 — Discretion — Objection as to 
jurisdiction— When to be taken. 

The grant of relief under Arts. 226 and 227 is of a 
discretionary nature and if the order sought to be 
impugned is attacked on the groind of jurisdiction 
such an objection ought to he taken before the tribu- 
nal whose order is being challenged. The objection 
cannot be allowed to be t.ken for the first time in the 

r^ !t ^J? P n C , ati0Q * AIR 1654 Bom 202 and AIR 1958 
432t433) R (Pt°B) (Pr 5^ ni ^ ^ ** 92 1 1960 Puui 

—-Art. 226— Certiorari — Jurisdiction of the Tribu- 
» jectioo can be raised even for ihe first time 
" ^ P f °c«edings - It is open to High Court to 

live relie^on though it is not bound to 

iud!d?rHn 0 flection raised goes to the root of the 1 
the Hioh r ° tbo subordinate Tribunal, it is open to 1 

I n 6 pi oceed ino# *1° qUi L sh a decbion of Tribunal : 
no twithst,n^ 8 8 rant of a writ of certioraii 

question the th p * act thattbe petitioner failed to 
Tribunal Vu* J uri sdiction of the subordinate t 

But this does Jot ^ Hig u h ^ for the first time. I 

Jurisdiction a writ * In ever > f ast of want of J 

right. In the ma ter m L ust be issied as of * 

ma ter °* certiorari the law is that ‘The j 


t fssuince of the writ, in the exercise of superintending 
r control over inferior Courts is not a matter of light, 
t but one of discretion largely. It will be granted or 
r denied according to the circumstances of each paiti- 
; cular case, as the ends of juitice may r« quire and in 
j accordance with sound puhlic policy. AIR J957 S C 
227 and AIR J90O Raj 105, Rel. on. ILR (1965) 15 
Raj 1114 i 1966 Raj L W 66. 

—Art. 226 — Decision rf lower Court or tribunal 
without jurisdiction - Failure to raise objection — 
Writ petition against decision -Objection to juris- 
diction of tribunal raised for first time— High Court 
should go into. 

Where it is found by High Court that a lower 
Court or a tribunal has given a decision which 
amounts to a nullity on accout of inhe/ent or patent 
lack of jurisdiction, then it becomes its duty to qmsh 
it by the grmt of a writ of certiorari notwithstanding 
the fact that the petitioner failed to question the 
jurisdiction of the lower Court or the tribunal at an 
earlier stage and challenged that juri diction before 
the High Court for the first time. Whan it is found 

that the decisions were not given by the proper 
tribunal the High Couit should not go into tire 
mer.tsof thecasebecxuse it is for the appropriate 
tribunal to first weigh the evidence of the parties at d 
then to decide the case on merits. ATR 1954 C 340 
Rel. jq. (19*4) Raj L W 1 i ILR (1963) 13 Raj 1101.' 

—Art 226-Writ of Certiorari-Suit against panch 
— Cram panchayat has no jurisdiction - Objection 
raised for first time in c rti jrari prccee ling— High 
Court he d precluded from quashing decree see 
la nchayat - Rajasthan Pancbavat Act (21 ot 195qt 
S. 89, Proviso. 1961 Raj L W 229. " ’ 

Art. 226 New plea -Plea of jurisdiction. 

Where an objection goes to the root of the jurisdic- 
tion of the authority, rendering its decision a nullity, 

no waiver or consent can confer jurisd.otion on ,he 

• uthority.In such a case objection can be raised f irthe 
farst time in the wiit petition, egiinst the decision of 
the luthon y even though it was nt t raised before Ihe 

ai2,°(Pt y A, (Pr Bb) 1 ”' 869 ' A1K 1900 B ‘ j 105 
" Art. 226— New plea. 

Where the lack of juris Hction to the Assistant 
Custoiian was patent, the mere fact that no objection 
was taken by the applicant before the Custodian or 
the Custodian Central w< uld net disable the appli- 

'“'r? the poiDt iD Proceedings under 
Art .^0though the matter wouid have been different 
if the question of jurisdiction depended upon ihe 
allegations and proof of ceitain facts. AIR 195^ Rii 
193, Bel. 1955 Rai L W P5 : ILR ( 1954 ) 4 fl a ; 5 oq ? 

AIR 1954 Rai 2t4 (216 (P< Dt ,Pr llf(DB) ' 526 ! 

Art 226-Petition ui.der Plea of want of Juris- 

dicHon in Lo.er Court, cannot be allowed unless it 

was taken befoie the Lower Court itself. Aik lQ^ 

NUC (Trav-Co 1657 (DB) 1955 

,v 6 d r*" of want of Jurisdiction 

S 49(1)’) V P ' Gr * m P “ l,cha > , ‘ t Ordnance (1949), 

Where lack of Jurisdiction is patent the mere fact 
that no objection was taken before the statutory 

authority would not disable the appli ant from rais^ 

AIR Tat aTi9i, Re| D on PPllCa,1 ° U Under Ar ‘ 229 ‘ 

Accordingly, the applicant is not debarred from 
con ending that no Bench of five Panchas for the 
trial of the cases was formed as leq.ired by S 49 Mi 
that the decision was ultimately civen bv sir 
and that al! of them rid not a\,lnTal| V .he hea^ 
and that the decision given was accordingly without 
jurisdiction and should be set aside, in an application 
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under Art. 226. AIR 1956 Vind Prt 6 (7) (Pt C) 
<Pr 4). 

98 (g) (viii). New case. 

■ -—Art. 226— New case— Petitioner should not be 
allowed to change case during arguments — Jabalpur 
Corporation Act, 1944 (M. P. Act 3 of 1950), S. 81 
— C. P. and Berar Municipalities Act (2 of 1922), 
S. 38 (1) (f ) — C. P. Govt, trasferring land to Jabal- 
pur Municipality under S 38(1) (f ), — Land vesting 
in Jabalpur Corporation on comiDg into force of 
Jabalpur Corporation Act — Successor Govt, of 
Madhya Pradesh can resume the land under S 81 of 
the Jabalpur Corporation Act. 

The question as to who is a transferor, is obviously 
a question of fact or at best a mixed question of law 
and fact and when a party in a writ petition does 
not allege any such fact, it stands to reason that he 
ought not to be permitted to travel beyond the facts 
stated, at the stage of the arguments. To confine a 
party to his pleadings, particularly to his allegations 
as regards facts is dictated not merely by the need 
for orderliness in these proceedings but for avoiding 
surpiise to the other party and consequent injustice 
resulting therefrom. Save in exceptional cases, parties 
should be held strictly to their pleadings and if 
owing to discovery of new matter or grounds, there 
is need to add to or to modify the allegations either 
in the petition or in the counter affidavit, the Court 
should insist on formal amendments being effected; 
for this would enable each party to state its case with 
precision and definiteness and the other side would 
have a proper opportunity to know this case and meet 
it with appropriate defences. 

The State Government of Madhya Pradesh issued 
a notification under S. 81 of the^Jabalpur Corporation 
Act, 1948, resuming the land granted to the Jabalpur 
Municipality under S. 38 (1) (f) of the Central Pro- 
vinces Municipalities Act, 1922, by the Government of 
Central Provinces. The Corporation moved the High 
Court of Jabalpur for relief under Art. 226 praying for 
the issue of writ of mandamus quashiDg the notifica- 
tion. The Corporation did not deny the fact that it 
was the Government of C. P. and Berar that had 
effected the transfer and the allegation in the petition 
in fact proceeded on that basis. During the argument 
however, the Corporation put forward the case, that 
the transfer was not by the Government of the 
Central Provinces but bv the Central Government. 
This new contention was based on the reasoning that 
S. 81 of the Jabalpur Corporation Act applied to 
transfers made after the Corporation Act came into 
force. 

Held, that ( 1) • the High Court should not have 
allowed the petitioner to put forward the new case, 
but should have proceeded on the basis of the plea- 
ding. (2) The contention that S. 81 applied to trans- 
fers made after the Corporation Act came into force 
was untenable. (3) The land in question was trans- 
ferred to the Municipal Committee, Jabalpur, by the 
Government of the Central Provinces and not by the 
Central Government 1901 M P L J 797, Reversed. 

The Corporation of Jabalpur was the successor-in- 
title to the Municipal Committee of Jabal pur and the 
property which was vested in the*Municipal Com- 
mittee of Jabalpur was transferred to and became 
vested in the Corporation under S. 71 of the Jabalpur 
Corporation Act. If any particular property had 
vested in the Municipal Committee subject to its being 
divested in parti aulr contingencies, the property in 
the hands of the Corporation would be held subject 
to the same obligations or disabilities. The successor 
Government of C. P. and Berar, viz., the State of 
Madhya Pradesh rould under S 81 of the Corpora- 
tion Act take over the land from the Corporation for 
the purpose of forming a public ioad. Municipal 
Corporation v. State of Madhya Pradesh, (1963) 2 


? C « 13 5 1 (1985 > 2 S C J 197 , AIR 1966 S C 837 
(840, 841) (Prs 7, 9, 10). 

• — "Art. 220— New plea— Action under Railway 
Security Rules— Writ petition on ground that Rules 
were ultra vires— Judgment proceeding on ground 
not raised by railway authorities— Interference — 

(Railway Services (Safeguarding of National Secu- 
rity) Rules (1949), R. 3J — (Railway Establishment 
t^ode, R 148 (3) ). 

Where the services of the appellants were termi- 
nated bv orders of the railway authorities under R. 3 
of the Security Rules and the appellants having filed 
a writ petition on the ground that the Security Rules 
were ultra vires, the High Court held that the orders 
could be sustained under R. 148 of the Railway 
Establishment Code, but that ground was not merely 
net in the contemplation of the authorities when 
they passed the orders, but was not even raised in 
the pleadings in Court. 

Held, that though no exception could be taken to 
the proposition that when an authority passes an 
order which is within its competence, it cannot fail 
merely because it purports to be made under a wrODg 
provision, if it can be shown to be within its powers 
under any other rule, and that the validity of an 
order should be judged on a consideration of its 
substance and not its » form, that proposition was not 
applicable to the instant case because it had not been 
the contention of the authorities at any stage that the 
orders in question were really made under R. 148 (3) 
of the Bailway Establishment Code, and that the 
reference to R. 3 of the Security Rules in the proceed- 
ings might be disregarded as due to a mistake. P. 
Biiakotaiah v. Union of India, 1958 S C A 209 i 
1958 S C J 451 : ( 1958) 1 Andh W R (SC) 162: (1958) 

1 Mad L J (S C) 162 i 1958 SCR 1052 : AIR 1958 
S C232 (236) (Pt A) (Pr 10). 

—Art. 226 — U. P. Consolidation of Holdings Act 
(5 of 1954) , Ss. 21 (2), 03-B-AppeaI filed on:2O-4-1903, 
against order of Consolidation Officer passed under 
S- 2 L (1) on 24-1-1903, dismissed as time-barred and 
refusing benefit of S. 53-B— Appellant pleading, for 
first time in petition for certiorari that revised extract 
served on appellant on 10-4-1903 constituted suffi- 
cient cause — Held certiorari for quashiDg orders 
cannot be granted on ground taken for first time in 
certiorari. 1965 All W R (HC) 58 i 1965 All L J I72i 
ILR (1965) 1 All 354. 

Art. 226 — New point — Relief on some grounds 

of law asked for — Relief can be given on other 
grounds of law where these grounds are disclosed 
from facts appearing in affidavits and counter affida- 
vits and these grounds show an error of law on face 
of record. (1960) 39 I T R 497 : AIR 1961 All 133 
(136) (Pt C) (Pr 5) (DB). 

Art. 226— New case cannot be allowed. 

In proceedings under Art. 220 for the issue of a 
writ of certiorari for quashing an order of assessmenti 
it is not open to the assessee or the Department to 
place new facts, whDh were never placed before the 
taxing authorities for assailing or supporting the im- 
pugned assessment. AIR 1948 Mad 454; AIR 1901 SG 
1015, Rel.on. (1904) 15 S T C 554:1964 Jab LJ 
320 : 1964 MPLJ 390. 

98 (g) (ix). Plea not available earlier. 

Art. 226 —Procedure— New point— Scope. 

The writ of certiorari, which is in the discretion of 
the Court to issue under Art. 220, should not ® 
issued ordinarily incases whare the applicant Pa 
failed to urge the grounds on which he claimed® 
writ of certiorari before the other Tribunals w er 
he could have properly urged the grounds, unless e 
could show that he was unaware of those ground* 
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when the matter was before the other Tribunals. 
Case law considered. I L R (1954) 2 All 378 : AIR 
1853 All 624 (630) (Pt D) (Pr 24) (DB). 

Art. 226— New plea — (Administration of Eva- 
cuee Property Act (1950), 8. 7). 

Where the law as to the effect of a defective notice 
was laid down by the High Court aftar the Custodian 
General had already decided the revision and simi- 
larly the application for review was dismissed before 
Che decision laying do.vn the law was published in 
Che law reports. 

Held, that the applicant could not be birred from 
raising those points before the High Court in pro- 
ceedings under Art. 225 under the circumstances. 
1955 Raj LW 95 i I L R (1954) 4 Raj 520 : AIR 
1954 Raj 214 (216) (Pt E) (Pr 12) (DB). 

Art. 220 -Certiorari, writ of — Application for 

confirmation of sale by evacuees — Sale in 1943 — 
Application in 1949 — Rejection by Custodian of 
evacuee property as not bona fide — Custodian- 
General on appeal rejecting application as barred by 
time — Powers of High Court to correct by writ. 

Sale to the applicants by the evacuee was in May 
1948. When Saurashtra Oidinance of 1948 was in 
force under S. 0-A, applicalion for confirmation had 
vO be made on 1-5-48 or within two months of the 
sale. It was leplaced by Central Ordinance of 1949 
published in Saurashtra Gazette on 4-8-1949. Appli- 
cation for confirmation was filed within 2 months of 
the publication. The Custodian rejected it as not 
bona fide. On appeal the Custodian-General rejected 
it as time-barred with reference to Saurashtra Ordi- 
nance of 1948. On an application for issue of a writ 
to quash the order: 

Held, the Custodian-General could decide and 
ought to take into consideration the question of limi- 
tation as to the maintainability of the application. 
Even if it was wrong it was only an error of law and 
the High Court cannot embark on an inquiry as if ic 
were an appellate Court. The High Court has no 
urisciction to correct the decision of the Custodian- 
General. AIR 1952 S C 179 and 192, Relied on. 

A point not raised before or even in the application 
that for 2 months from the date of sale there was no 
Custodian to apply for confirmation cannot be allow- 
ed to be raised in the arguments. The petition cannot 
therefore be entertained under Art. 220. AIR 1952 
Sau 112 (113) (Pt A) (Pr 3) (DB). 

9$ (g) (x). Point not raised at preliminary hearing. 

Art. 220 — Practice— Point not raised in prelimi- 
nary hearing of Rule — Can be considered in final 
hearing. 

The Court is not precluded, at the final hearing of 
a Rule from considering a ground other than that on 
which the Rule nisi might have been issued after 
giving proper opportunities to the parties. 68 Cal 

W N 179, Rel. on. AIR 1965 Cal 389 (391) (Pt A) 
(Pr G). 

98 (h). Notice and hearing. 

® ~ Arts. 22G, 227 — Aoplication under — Issue of 
Buie nisi — Practice — Question of competency of 
Home Minister to determine question of age of 
"n Court .Judge — Question being very important 

Rule nisi should is^ue. 

Dicta —■ Experienee shows that in writ petitions 
hlen in High Courts under Art. 226 which raise 
arguable issues of much less significance and impor- 
tance, Rule nisi is usually issued and speaking broadly, 
there seems to be no justification for holding that in 
a case which undoubtedly raises questions of son*!- 
(lerable importance, that courseshould not beadopted. 

W here, therefore, in a petition for writ the main 
question round which che whole contioversy centred 
[Vol 4.] Fn.D. 04. 


was the competence of the Home Minister to deter- 
mine the question about the correct age of a Judge 
of the High Court, and this question obviously was 
a matter of great importance as its decision was vital- 
ly connected with the status, dignity and indepen- 
dence ol the judiciary in this country; and incidental 
to the decision of the question were other points: 

Held, that the High Court was right in coming to 
the conclusion that the tiial Judge should have issu- 
ed a Rule nisi and should have called upon the ap- 
pellant to file his return. Himansu Kumar Bose v. 
Jyoti Prokash Mitter. (1964) 1 S C A 347 : AIR 1964 
S C 1636 (1040, 1641, 1642), (Pt C) (Prs 15, 22). 

• ”7-7 Art. 226— Duty of High Court — Dismissal of 
petition in limine — Propriety. 

Certain industiial disputes arose between the mana- 
gement of certain Mill and the workers of the said 
Mill. Two references were made to the Tribunal and 
an award was given. Again a third reference was 
made and the Management thereupon filed a petition 
under Art. 220 of the Constitution of India for a writ 
of prohibition against the Tribunal and a writ of 
mandamus against the Government. The High Court 
dismissed the petition in limine, basing its decision 
on a mere comparison of the relative items in these 
references. 

Held, that in view of the fact that there was an 
allegation of mala fide on the part of the Government 
and the terms of items of the third reference, though 
ostensibly worded differently from those of the rela- 
tive items of the second reference were alleged to be 
identical with the same, it was the duty of the High 
Court to accord a hearing to the parties after issuing 
notice to the respondents and record its decision after 
considering all the circumstances of the case which 
would have thus been brought to its notice. British 
India Corporation Ltd. v Industrial Tribunal, Pun- 
jab, AIR 1957 SC 354 (356) (Pr 13). 

~ — Art. 220 — Natural Justice — Proceeding under 
Chapters III, IV and V of U P. Zamindari Abolition 
and Land Reforms Act— State Govt, is necessary party 
—Notice should be given to Collector or his nominee 
on behalf of State Govt. See Tenancy Laws — U. P. 
Zamindari Abolition and Land Reforms Act 1 
1951), S. 47. 1960 All L J 557. 

Art. 2 26 — Partnership Act (1932), S. 65 — Pro- 
ceeding under— Rule issued upon Registrar of firms 
— Duly to appear and explain his conduct and 
action. 

In a proceeding under Art. 220 of the Constitution 
where the Registrar of Firms was made a party res- 
pondent and a Rule was issued upon him to show 
cause, it is incumbent upon him to appear and ex- 
plain his conduct and his action. Tt is all the more 
necessary for the Registrar to appear and help the 
Court in the proceeding having regard to S. 05 of 
the Partnership Act. ( 65) 69 Cal YV N 929. 

; Art. 22 6 — Procedure — Rule ‘nisi’ when to be 

issued — Arguable issues —Meaning of. 

Where there are arguable isiues’ relating to matters 
of considerable importance, a rule nisi should be 
issued. AIR 1901 SC 1030, Poll. A point raises 
arguable issues’, if the Court has some doubt upon 
tli * question raised or there are obscura points which 
require elucidation an l upon which two views may 
reasonably bu held. 68 Cal W N 93S : AIR 1964 Cal 
300 (503) (Pc D) (Pr 12). 

-Art. 226— Mandamus — Petition found to be un- 
maintainable on technical grounds — Petitioner ap- 
plying in person —Court to give petitioner audience 
on his grievance. 

Even where a writ petition is found to be unmain- 
tainable on technical grounds like abseaca of de- 
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mand for justice, impleading wrong parties, etc., if 
the petitioner applies in person the Court should 
ordinarily give a peti.ioner audience on his grievances 
irrespective of such technical defects. (’64; 68 Cal 
W N 403* 

Art. 226 — Notice to Attorney General— Necessity 

A I • 1 ' 1 • . f «-r . . . • .v — _ V J 


of — Applicability of O. 27 A, Civil P. C. See Civil 
P. C (1908). O z7-A, R. 1. AIR 1957 Cal 702. 

— -Art. 226- Procedure— Duty of Court -Dismissal 
in limine. 

Application under Art. 220— Some of the questions 
raised being n >t pure questions of law, but involving 
questions of fact — Application should not be dis- 
missed in limire but the respondents should be asked 
to show cause against the application. I L R (1955) 1 
Cal 28: 58 Cal \V N 18 : AIR 1954 Cal 60 (67) (Pt M 
(Pr 119) (DB). 

Art. 226 — Procedure — Summary dismissal — 

Notice. 

There should not he mechanical admission of ap- 
plications under Art. 226 Certainly, an application 
should be admitted if there is at least an arguable 
case. Put if on the face of it there is no arguable 
case, and the mere reading of the enactment is suffi- 
cient to show the baselessness of the grounds, then 
the petition should be dismisse t .summarily, 1959 
M P C 330 : 1«59 Jah L J 467 : 1959 M P L 1 1215: 
AIR 1959 Madh Pra 365 (366) (Pt A) (pr 3) DB). 

Art. 226 -Scope of inquiry — Point not seriously 

pressed. 

In an application under Art. 220, their Lordships 
thought it unnecessary to discuss a technical objec 
tion which was not seriously pressed before them 23 
Cut L T 221 : (1957) 8 S T C 749 . IL H (1957) Cut 
189 : AIR 1955 Orissa 210 (243) (Pt C) (Pr 14) (Dp). 

Art. 226— Mandamus, writ of — Bight to contest 
effiim. 

In proceedings for mandamus it is the authority to 
which a mandamus is to go which is entitled as of 
right to contest the petitioner’^ claim. There is. how- 
ever, no prohibition or bar imposed on the High 
Court in the matter of herring arguments from any 
counsel representing a pirty in the proceedings before 
it. AIR 1962 Punj 532 (533. 531) (Pt B) (Fr 10,. 


against respondents not appearing before lower Court 
S iKW dispensed with S* 
(DB). U 008 ' 0 41 R 14(3) ' A 1 R 1952 Cal 825 

— Art 22(3— Civil P C (1908), S 80 - Petition for 

mi r t'er ar b 7 ° ne f ° f ? ers0DS - interested in subject- 
matter— Parties referred to regular suit -Government 

agreeing to waive uotice under S. 80 -Waiver applies 

P°C fI9n8i ,I s S 8 n n ei Tio d a n ,ub,ect matter - See P Civil 
1 . L. (1908), S, 80. AIR 1960 Mad 81. 

Art. 226 -Procedure -Writ petition by Covern 
men srrvart - Prior permission of head of dep. H- 
meat — Necessity of. p 

If the service iulcs prescribs that without prior 

men the n H| n ° 'V 1 C0 ' J ! d filed Govern' 

b 3 » «ln5 g ? /• 16 W , rlt without permission might 

olfice 8 hnt . ' taklI, g disciplinary action against the 

thTur- , ' IS c " ta . ,n| y not a ground for rejecting 

76 AIR ad L ' v fi0 1 ( 1957 ) 1 Mad L J 

■ AIR 19j ' Wad 338 (339) (Ft B; (Pr 2). 


on 

No 


Art. 226 — Practice an! Procedure — Statutory 

body like Central Road Traffic Board impleaucd in 
writ petition — Necessity of appearance through 
counsel — Costs. 

The practice of Travancore- Cochin High Court has 
been lor bodies like the Central Road Traffic B iard to 
enter an appearance through counsel whenever they 
are impleaded in Writ Petit ons and assist the Court 
at the hearing of the case. If a statutory boJv is ap- 
pearing in the role of an amicus curiae no question of 
costs will arise. 1 here will of course be circumstances 
in which they should appear as active coot stoats 
and it is only in those cases that the question of 
costs will assume practical importance and ordinarily 
follow the result of the contest I L R (1956) Trav Co 
183 : AIR 1957 Trav Co 2 29 (229, 230) (Tt A) (Prs 5 
6, 10) (DB). 

Art. 226 -Certiorari— Notice— Necessity. 

m 

Where a teacher whose services are terminated by 
the ad hoc committee of the school applies for the 
issue of a writ of certiorari under Art. 2:0, the ap 
plication cannot be said to he not maintainable be- 
cause no notice was given to the ad hoc committee. 
AIR 1959 Tripura 27 (33) (Pt J) (Pr 39). 

98 (i). Notice under S. SO, Civil P. C. 

See also Civil P. C. (1908), S. 80. 

“ — Art - 226 — Civil P. C. (1908), O. 41, R. 14 j3) — 
Power under, is discretionary — Personal relief asked 


Art. 229 Petitioner Club paving sales tax 

f rv f d . by jt t0 mem )ers ’ Mnce 1939-1,0 
I it vnf t h 3 taken Pel itioner challenging lega- 
the very lew of tax -Long and tedious aveaue 
ot appeal and revision not followed — Remedy by 
p . J 1,1 u nder Art. 220 held was appropriate and 
tIJ - ne "~. Rev, ? 1 10| ? a * machinery provided by Sales 

Hi -cai °r 1S i P rimatR y intended for individual asscssees 
dissatisfied by assessment maie-Though there is no 

pro /.Sion in the Constitution it is desirable that 

before Government is put on its defence, in such a 

^ o er vA S ^ OU M 1 n ,,e ^ notice t0 ,ik e one required 
n< ;r ^0. Cavil P C — In the particular case how* 

w 3 j’ 1 ° c , DOt lP e held was necessary— (Sales Tar— 

;V/x ra ^ a (S J ax A3t (9of 19 ^ 9 h 8. 3 (a). 1952 Mid 

unVowir 19 ^, 1 Mid L 1 401 t 1952.3 S T C 77 : 
AIR 1952 Mad 814 (816, 817) (Pt A) (P/s 6. 10). 

98 (j). Parties. 

See Note 87. 

98 (k). Presentation of petition. 

See Note 11. 

9S (1). Proceed ings, whether suit. 

See Note 79. 

9S(m). Preliminary issues. 

"7 Ar *‘ 226 — Frelim inarv issue regardirg jurisdic- 
tion to entertain petition -(Civil P. C. (1908), O. 14, 

I i 2)) 

W here at the hearing of the petition under Art. 226 
asking certain reliefs, the opposite party raised a pre- 
liminary point, namely, that the High Court had no 
juris liction to entertain the petition. 

Held, that the High Court should try the issue of 
jurisdiction as a preliminary i ;sue. AIR 1932 Bom 128, 
Rjf. 57 Rom t H 753 1 L R (1955) Rom f 46 i AIR 
1955 Bom 381 (382, 383) (Pt A) (Pr 2). 

® Art. 226 —Procedure. 

It is alwavs the pnctice of Courts not to go into all 
the questions canvassed before the Court where (he 
case could he decided on a paiticula* point. Munwar 
Khan v. Hyderabad State, ILR (1 955) Hvd 7 68: 

AIR 1956 1 1yd 22 (24 (Pt C) (Pr 7) (FB). 

Art 226 — Constitutional question, when need 


not t e decided. 

In any case where a constitutional q lestion is raised, 
though it may he legitimately presented by the record, 
yet if the record presents some other clear grounds up- 
on which the Court may re.^t its judgment and thereby 
render the constitutional question iromateriaj to th° 
case, that course will he adopted. I L R (1955) Hyd 
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337 I A I R 1955 Hyd 82 (89, 93) (Ft C) (P/s 23, 46) 
(DB). 

Art. 226— Quo warranto — Objections that peti- 
tioner has no sufficient interest and that lie is giilty 
of laches not rai-ed at time of admitting application 
can be raised during find hearing, when no formal 
rocedure by way of obtaining leave to file motion 
ad been adopted (Per Dis C. J.). AIR 1952 Orissa 
359 073) (Ft G) (Pr 30) (DB). 

98 (n). Res judicata. 

See Notes 105, 114, 213 and 216. 

98 (o). Review. 

See Note 108. 

98(p). Rules of High Court. 

• 

Art. 223— Pleadings — Petition for quashing certain 

notice; issued under S. 34 ( l-A), Income-tax Act — 
Affidavit in support of petition mentioning that true 
copies of notices were attached — Copies of notices 
attached not bearing signatures of deponent or his 
authorised agent or of the Oath Commissioner before 
whom affidavit was sworn, Held, that the copies filed 
not being incompliance with law could be ignored 
— Petition held not maintainable for nor-compliance 
wi h rules of Court. 1360 Alt L J 35 4 : 1960 All 
W R(HC)3I9 i ( 19*0 40 FT R 407 : AIR 1960 All 
377 (377, 378) (Ft A) (Pr 1) (DB). 
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— — Art. 226— Procedure -Application during vact. 
lion. 

Rules framed by Nigpur High Court under 
Art. 225, R. 4 — Right to make petition durirg long 
vacation exists. ILK (195V Nag 267: 1953 Nag 
L J 503 : AIR 1953 Nag 81 (83) (Pt B) (Pr 9) (DB). 

- — Arts 226 aud 235 — Orissa High Court Rulei 
(Vol. 1) R. 16 (vi) — Rule requiring disciplinary pro- 
ceedings under Art 235 to be placed before Full 
Ciurt of all judges — Whether authority administra- 
tively recommending imposition of punishment on 
judicial officer can judicially decide legality of such 
punishment in wril petition. (Quaere). aiH 1965 Orissa 
133 (188) (Pt I) (Prs 20, 21) (DB). 

Art- 226 — Venue — Case set down before High 

( ourt of Punjab at Chand'^arh and not before Circuit 
Court — It only administrative matter — Objection 
cannot be allowed to prevail when Circuit B’nch 
cannot be treated as separate Court and not a part of 

High Court. (1963- 64) 24 F J R 154 : (1963) l Lab 

L J 632 (Pun j). 

- — Art. 225— High Court Rules and Orders (PuDjab) 
Vol. 5, Chap 3 B Rr. 1 Prodso and 4 — Application 
unoer Art. 226 of the Constitution— Chief Justice has 
power to direct Division Bench to hear petition in 
excep ional cases — C institution of India, Art;. 225 
and 226 See High Court Rules anc Orders (Punjab), 
Vol. 5, Chap. 3-B, R. 1 Proviso. (’63) 65 Pun L R 
125. 



• Art. 226 — Scope. See High Court Rules and 

Orders — Allahabad High Court Rules 1952), 
Clnp VIII, R. 5. AIR 1957 All 414 (FB). 

• Art. 226 — Rules of ABaf abad High Covirt in 

regard to writs— R. 9— Scope of. 

Rule 9 of the Rules made by the Allahabad High 
Court in regard to writs under Art. 226 of the Consti- 
tution concerns itself only with the formal presenta- 
tion and does nit regulate the right of audience either 
at the initial stage when the applicition is moved or 
at the time of the final hearing. G. P, Singh v. 
Ilon'ble Judges of High Court, Allahabad, 1952 All 
L J 1*2 : 1952 All vv p (n C) 234i :I L R (195.3) 2 
All 194 i AIR 1952 All 519 (520) (Pr 2) (SB). 

— -Art. 226 — All respondents to writ petition not 
residing or carrying on business or having offices 
situate within Ordinary Civil Jurisdictior of Calcutta 
High Court — Petition should be made in Appellate 
Side and not in original side — Objection on this score 
should be taken at inception — Defect is remediable 
defect See High Court Rules and Orders — Calcutta 
High Court Writ Rules, R. 4. AIR 1966 Cal 151. 

■ " " Art- 226 Writ petition — Procedure — Petition in 
representative capacity — Maintainability — Civil 
P. C. (1908). O. 1, R. 8 — High Court Rules and 
Orders (Calcutta) Rules, Rr. 11 and 30- 

An application under Art. 226 of the Constitution 
is in the nature of an original proceeding to be made 
before the constitutional writ jurisdiction of the High 

r i 1F V exce P* an application for a writ in the nature 
ot habeas corpus, which is to be made in the Extra- 
ordinary Original Criminal Jurisdiction of the High 

i lU *r ^ a °pb c atioos are governed by procedural 
rules framed by the High Court. Reading Rr. II and 

j ° r !. R'lles made by the High Court ^Calcutta) 
lor tiling applications under Art. 226 of the Con- 
stitution together it appears that an application in a 
representative capacity is not wholly uncontemplated: 

Held, that as the persons whom the petitioner 
w'anted to re present did not have the same interest 
within the meaning of O. 1, R. 8, C vil P. C. f leave to 
convert the petitions into a repre .entadve peti:ion 
could not be grautod. (’62) 66 Cal W N 912. 


— — Arts- 226. 227 — Commissions of Inquiry Act 
(1952), S. 4— Procedure r3garding inspection of docu- 
ments — High Court would not decide at what stage 
documents should be shown to petitioners. See Com- 
mbsio-rs of .Enquiry Act (i952.-, S. 4. AIR 1960 
Punj 86 

98 (q). Return by respondent. 

Art. 226 —Biddings— Plea in defence. 

The law allows a party to take any defence which 
is open to him and except where there is a question of 
estoppel, the ethics of a party's conduct are not 
relevant. 


Thus, the plea of a public bo:y like the Port Com ■ 
missioners as a respondent in a writ petition that 
though they had adopted the Fundamental Rules 
w’ith the sanction of Government as long ago as in 
1921 and though, at the time of the dismissal of the 
applicant they had bren applying those rules uni- 
formly for about sixty-one years, they were yet entitled 
to disregaH-the rules in the applicant s case, because 
they had adopted them without any po.ver in law to 
do so, would not appear to be a very proper or be. 
comiog plea but it has tobe entertained and examined 
AIR 1957 Cal 720(723) (Pt B; (Pr 12) (DB). 

® ’ Art. 226 — Application under — Case which 

opposite party is to answer— Need to be precise. 

In matters in the nature ol high prerogitive writs, 
it ii desirable to be precise as to the case which the 
opposite party is called upon to answer Chairman, 
Budge, Budge Municipality v Margru Mia 57 Cal 
\V N 25 : AIR 1953 Cal 433 (441, 442) (Pt I!) (p r 29) 

( >B). 


an. 


;uvn i . v.. (lUJft), U. ft, n. a — ..mini 

statement by (-)verument — Not cxemp* from provi- 

27 • 1. Civil P. C. See Civil P. C. ([908), 

O. 8, R. l^AIR 1953 Ilim Pra 95. 

A t- 226— Practice — Duty of opponent Govern- 
ment oil icer to file return. 

The High Court expects any Government officer 

T r ooof 1 ^, 0 ^ 01161 ^ P irt y to proceedings under 
Ait. 226 to file his return in obedience to the Court's 

order. It is his duty tc file a return even if the order 
complained against wa; not passed on his own initia- 
tive bu on the orders cf the Government. 1936 Madh 
B L J 642 : Madh BLR 1956 Civil 413 • ILK 
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S. a0: A IR 1956 Madh B 163 (164) 


Pt C)(Pr 3) (DB). 

228 -Return by respondent under — Should 
contain insinuations against petitioner. 

Thd return which is required oF -a respondent in 
proceeding under Art 220 is as to the. facts relied on 
is constituting a valid and sufficient ground for 
refusing the prayer of the petitioner and not of 
insinuations against the petitioner in the proceedings 
M P C 142 • I L R (1903) Madh Pra 22 i 19GI 

6 isn't? ?! ?db!. !0 : ,,R 1962 u ‘ ib p “ 

—Art. I3i— -Pleadings— Duty of respondent — Peti- 
tion to qua>h deportation order of District Magistrate 
an ground that he had no jurisdiction to pass order — 
counter statement of District Magistrate not stating 
*nether power had been delegated to him but only 
submitting that notice was irregular — Counter state- 
ment held not proper. 1961(2) Cri L 1 291 i AIR 
'Ml Tripura 35 (36) (Pt B) (Pr 6). 

98 (r). Abatement* 

~ — . At M 2Q .~ Abatement - Writ application made, 
-gainst decision of Board under Calcutta Improve- 
ment Act to include properties in scheme under the 
Act One of appellants dying after hearing of appeal 
was concluded and judgment had been reserved — 
Hsld, appeal did not abate or was otherwise affected 

SsraT.?, ( db? v " P c ,190s > °- » »• «■ *» 

Arts. 220 and 227 — Abatement — Petition for 

gashing order under S 18, La d Acqqisition Act - 
Death of applicant — If can be contiau d by hi, 

J70Th§r. 

A member of a Xair Tarwad applied under S. 18 (11 
Land Acquisition Act. for a reference to Court on 
behaa of the tarwad. The application wis dismissed 
f, a g^und that he was not the person int rested and 
therefore he applied under Arts. 220 and 227 for 
quashing tnat order. During the pendency of the peti 

.ion the original petitioner died and his brother was 
sabs n tut ed in his place. 

Held that the brother was entitled to continue the 
proceedings. Any fresh application subsequen 1 t > the 
death of the original petitioner would have been 

a A V LV n i if ? tl0n under sub-s. (2) of S. IS 

AIR 1929 Mad 451, Rel. on. 1957 Ker L T 508, 1957 

.ve? L ] 518 , I L R (1957) Ker 765 : AIR IG57 Kpt 
15S (153) (Pt B) (Prs 8, 9) (DB) Cr 

7 Art. 220 — Writ petition by two heirs of the 
deceased with respect to his property— Death of one 
af petitioner*- Will executed bv her in favour of 

oLaer petitioner - Other petitioner is entitled to 
continue writ petition. 

A died pending the writ petition filed by her and 
aer son t> challenging the order of cancellation of 
allotment of land to which t' ' ' - 

rhe death of C. Preliminary 


103 


104 


after 

t; 

iring 

such 

.d to 

Hov, 

were 

tu 


only a personal right of the petitioner that is snimh# 

o be ventilated and therefore i f ’ pet ftioner is^o 
longer alive to avail himself of the beneSts of th! 
remedy, the legal representative of the peti?Lfer 
cannot continue the writ (1985) 2 vf or i t i oat 

AIR 1966 Mad 260 (26?) (Prs 4 5*. L 1 302 1 

99. Proceedings under Art. 226. 

See Note 79. 

100. Prohibition. 

See under Part E (Notes 270 to 291). 

101. Quasi- judicial authority. 

See Note 108. 

102. Quo warranto 

See under Part F (Notes 292 to 305). 
Rajpramukh. 

See Note 54. 

Relief, consequential. 

See also Note 37. 

Art. 226 — Powers of High Court — Conse- 

quential relief - High Court has power to order — 

1 his discretionary power how and when to be exer. 
cised. 

\\ here sales tax, assessed and paid by the dealer, is 
declared by a competent Court to be invalid in law. 

le piyment ci tax already made is one made under a 
mistake wPhiu S. 72 of the Contract Act and so the 
mvernmefi 5 : to whom the payment has been made by 
mis^ako must in law' repay it. In this respect, the 

V* T^ urt r , 111 exercise of its jurisdiction under 
1 rt __o of the Constitution of India, power for the 
purpose ot enf arcement of fundamental rights and 
siatutorv rights to give consequential relief by order- 
mg repayment of money realised by the Government 
without the authority of la>v. 

At the same time the special remedy provided in 
Ait 226 i<? not intended to supersede completely the 
moc.es of obtaining relief by an action in a civil Coui,t 
or to deny defence I igitim ately open in such actions, 
rhe power to give relief under Art. 226 is a discre- 
tionary power. This is specially f rue in the case of 
power to is ue writs in the nature of mandamus. 
Among the several matters which the High Courts 
rightly t ike into consideration in the exercise of that 
discretion is the delay madt by the aggrieved party 
in seeking this speoUl remedy, \nother is the nature 
of controversy nf facts and law that may have to be 
decided as regards the availability of consequential 
relief. Thus, where a person comes to the Court for 
relief under Art. 220 on he allegation that he has 
been assessed to tax under a v >id legisla'ion and 
having paid it under a mistake is entitled to get it 
back it wPl be sound use of discretion to leave the 
party 3v?e k Bis remedy by the ordinary mode of 
action in i civil Court aid to refuse to exercise in his 
1 voiir the extraordi ary remedy under Art. 221 of 

the Constitution. 

i si >rj«: of the Limitation Act do 


as lli lime \vi bin which the r be 


vi ic.uiu wn nnuing mat \ 
n-.kl executed a valid will in favour of B. 

Held, that B was entitbd to continue l he writ p*ti 
.iOn in his personal capacity as well as in the capacity 
A s legal representatives. 1905 Cur L J S17 (Punj). 

, Art. 226 Dismissal of petitioner on department 
In enquiry— Writ of certiorari Death of petitioner 
— L©gal representative not entitled to continue the 

Wftl. 

>V 'iere the issue of a writ was sought only to quash 
hla order ot dismissal and restoration of the neti 
tinner to h.s rights in the service of the State it is 


not as 
f 226. 


* 

by a suit in 3 
be taken 


^ ’ -•v . 9 VJ I V 111 " u 1 l Ilia r v/.ui 1 nil 

to be a reasonable standard by which delay in seek 
ing remedy under Art 226 can be measured. The 
Court may consi Jer the delay unreasonable even i r it 
less than the eriod < f limitation prescribed for a 
civil action f^r the remedy but where the dehy i s 
more than this period it w’11 jI nost always be proper 
for the Co 
of Madhya I 
261 : J964 
19 fi4 M P L j 

W R 793 I AIR 1964 S C 1006 (1010, 1011, 1012) 

(Pt B) (Prs 14, 16, 17, 21). 
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105. Res judicata 

See also Notes 114, 213 and 210 
and Civil P. C. (1908), S. 11. 

- Arts. 32 and 226 — Res judicata in writ pro- 
v eechngs "-iWheD doctrine can be invoked. 

Every citizen whose fundamental right is infringed 
by the State has a fundamental right to approach the 
Court for enforcing his right. If by a final decision 

of a competent Court his title to property has been 

negatived, he ceases to have the fundamental right in 
respect of that property and, therefore, he cm no 
lODger enforce it. In that context the doctrine of res 
judicata may be invoked. But where there is no such 
decision at all there is no scope to call it in its aid. 

v ? er ooa theref0re ' the decis ion iu petition under 
Art. 226, was net given on merits, the same would 
not operate as res judicata for maintainability of an 
application under Art. 32. for similar relief. loseph 
Pothen v. State of Kerala, 1965 S C D S93 : 1965 Ker 

L j «°‘ AW 1965 SC 1514 

• ~ Art - 32 — Decision in earlier writ petition on 
merits — Subsequent suit involving same questions 
and tor same reliefs is barred upon general principles 

S f c r n53 a ' See Civil P ' C - 11908,1 S - 1L AIR 1965 

• 77"Art. 226 — Constructive res judicata — Writ 
petition under Constitution— Fundamental rights — 
Order of sales tax assessment for a year — Validity 
impugned — Dismissal of petition— Second petition 
under Constitution- Validity of order of same year 
impugned on new grounds not raised before — Bar 
of res judicata - Civil P. C. (5 of 1908), S. 11. 

A ! h ® a sses s ee c h a 1 1 e d ged , by a petition under 
Art. 220 of the Constitution the validity of the order 

of assessment for the year 1957-5^ made under the 

Madhya Bharat Sales Tax *ct. The High Court and 
the supreme Court dismissed his petition. The 
Supreme Court in dismissing the appeal did not 
allow the assessee to raise two additional grounds not 
set out io the original petition. The assessee filed 

ano her petition under Art. 220 of the Constitution, 

challenging the validity of the same order of assess - 

°r , th ? K a . sis . of two additional grounds, the 
High Court di: missed the petition on merits The 
assessee, by Special Leave, appealed, 

Held, the assessee would be precluded from chal- 
lenging the validity of the order on the principle of 
constructive res judicata. Though the Courts dealing 
w.th the questions of the infringement of fundamental 
rights must consistently endeavour to sustain the said 
rights, it would not be right to ignore the principle of 

k 1Ca -^ a,t0 2f. he . r in dealing with writ petitions 
□ led bv citizens alleging contravention of tbeir funda- 
mental rights. I he general principle underlying the 
doctrine of res judicata is ultimately based on consi 
derahons of public policy, that decisions of competent 

f 7°, urts i S u bou d ? 3 fa , na1, and uo one should be made 

to lace the same kind of litigation twice over, because 

'uch a process would be contrary to considerations 
oi iair play and justice. 

™\ h i e L uIe of COnst ructive res judicata that if a plea 
ould have been taken by a party in a proceeding 

o-rmitV 1 W™ aD i d hlS °PP onent ’ he would not be 
sub^miA d v t0 take , that pl , ea a 8 aiDSt the same party in 
„au<e of pr . oceedln ? which is based on the same 
fion - * a , c l l . I0n » ,! s rounded on the same considera- 
re .* .j \ : Pub he policy. If the doctrine of constructive 

wo„Wh ta 1S n0t appIied t0 wr »t proceedings, it 

after ann^p 0 ^ 0 ! t0 the party t0 take Proceedings ore 
th it if i!? r ? nd . ur S e r,e w grounds every time, and 

public policy! y lnconsistent with considerations of 

in regard to orders of assessment for different 

e P ? Slt : 0n , may he different. The Couit may 
ultimately adopt the same view which had been 


Mlt 

adopted on the earlier occasion, but if a new ground 
is urged, the Court may have to consider it on the 
merits, because, strict y speaking, the principle of 
res judicata may not apply to such a case. Devtfa! 

y. ^ales-taj Officer, RatJara, (1965) 1 S C J 579; 
^965) 1 I T J 508 : (1965) 16 S T C 603 : AIR 1361 
SC 1150 (1153) (Prs 10, 11, 12). 

® *T Art. 220 General principles of res ; udicate 

apply to writ petitions under Arts. 220 end '&2. S cr 

Civil P. C. (1908), S. 11. AIR 1964 SC 1013. 

* “Art. 32 — Res judicata — Writ proceedings 
challenging validity of certain notices under U. T. 
Act 31 of 1957 dismissed — Petitioner claiming ©arti- 
facate to appeal to Supreme Court but failing t<£ dt pc- 
sit ne.essary security as required by High Court Raid, 
and in cocsequence cer;ifica!e granted cancelled — 
aubstquent writ petition under Art. 32 in Suprenh 
Lourt challenging same proceedings are barred by 

SC ISgT^' S ' 6 C ‘ Vil P ' (19 ° 8; ’ S ' U ‘ AIR l9fi * 

• —Art. 32 - Civil P. C. (1908), S. 11 - Rule ot 

res jucicata is not merely a technical rule but L 
cased on public policy — Can be invoked against t 
petition under Art. 32 of Constitution. See Civil P C- 

(Pt c/iPrsVlO 8 Ilf' 1 S C 1457 (14G1 ' 14C2, U£S! 

® Art. 226 Civil P. C. (1908), S. II — Compc- 
t e ° cy of Court - Constitution of India, Arts. 32 tad 
l 20 — Decision of High Court under Art. 220 if oar 
be pleaded in bar to petition under Art. 32. See Civil 
P. C. (1908), S. 11. AIR 1961 S C 1457. 

•■“Art. 32— Civil P. C. (1908), S. LI — Applicabi- 
lity to petitions under Art. 32 — Prior decision on t 
v. rit petition under Art. 226 — \\ hen operates as a be* 
to petition under Art. 32— Principles. See Civil P. C 
(1908), S. 11. AIR 1961 S C 1457. 

® . Arts. 32 md 220 — Succcsive writ petitwior 
against Committee of Privileges of State Legislative 
Assembly Maintainability — Change in personnel 

ot Committee— Effect- Res judicata— Applicability. 

Where by a petition under Art. S2 against th' 
Lhairman and the members of the Committee cl 
nvileges of a State Legislative Assembly, the peti- 
tioner sought to laise the same controversies or eua?- 
tions regarding the power or privilege of a House of. 
a Legislature of a State decided in a former writ 
petition under Art. 32 by the same petitioner against 
the Chairman of the Committee of Privileges of tbr 
Mate Legislative Assembly the writ petition is barrrd 
by the principle of res judicata and, therefore, a* 
maintainable. M. S. M. Sharma v. Dr. Shree Krishns 
^° ha, ^6D 1 Ker L R 8 : 1901 S C D 79 , (1961) 5 
b C A o82 : (1961) 1 S C R 96 i ( 1961) 2 S CM 73 : 

A [ R I960 S C 1186 (1190) (Pt A) (Pr 8). 

• ~Art. 226 -Income-tax Act (1922), S. 10 (5) (b)- 
vv down value— Method enjoined by S. 10 (6) (L 
~ ntten down v^ue and depreciation determined 
under 8. 35 Such determination does not eperate er 
estoppel or res judicata — (Evidence Act 1872) S. 115 

S ^ 190S '* b. 11) — (Constitution of India 

A r i t R 22 1959! e cm. 0me ' taX ACt (1922i ' £ ' 18 (5 ' (b: 


Arts. 32, 226 — Direct petition to Suprcapr 
Court without appeal from decision under Art. 220— 

Li I I CL l • 

\\ here the questions dealt with under the petiticr 
under Art. 32 had been raised before the Higii Court 

meanS ^Plications under 
At.. and decided against but no appeal to the 

Supreme Couit had been taken against the order? 

safdw^ | th i at no . thiDg that the Supreme Cour: 
aid was intended to be a pronouncement as to thr 

correctness or otherwise of those orders, cor tc 
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gneourage the practice of direct approach to the 
supreme Coutt (except for good reasons) in matters 
Anich had been taken to the High Court and found 
against, ^without obtaining leave to apptal therefrom 
M. K Copal an v. State cf Madhva Pradesh, 1954 
Mad W N 5P4 : 1954 S C J 534 r (1954) 2 Mad L I 
Jfl j (1954) Cn F. } 1012 t 1954 SC A 557: 1955 SCR 
16d - 195 4 Ai) W JR (SC) 392 : A I R 1954 S C 362 
(364) 'Pt E) (l r 9 . 


<3 


Arts. 32 and 226 — Scope. 


(Quaere). — V\ hether a proceedirg under Art. 32 
would lie after an application under Art. 226 for the 
same relief on the same f icts had been rejected after 
the due enquiiy by a High Court. Aswini Kumar v. 
Arbi rid a Bose, 1952 S C A 683 » 1952 S C J 568: 1953 
S C R 1 : A I JR 1952 S C 369 (370, 383) (Ft A) (Prs 2, 

i V) , 

® 7 Art. 226 - Whether an application under Art. 82 
is maintainble after a similar application Art. 226 is 
dismissed by the High Court (Quaere', lanardhan 
Reddy v. The State. 1951 Mid W N (Cr) 18) -2): 
64 Mad L W 40 1 1 1951 S C 320 t 52 Cri L | 786 : 

w 5 v ' mi AU L ] (SCl 94 : 19 * 1 Mad 

5/ N 613 (2) : AIR 1951 S C 217 (226) (Pt II) (Pr 29). 

© — Art. 226 —Civil P . C. (190S). S. 1 1 - State Gov 
ernnert’s powir under S. 7-F. U. P. (Temporary) 
Control of Rent & Eviction Act, to gra: t pern j s sion 

to JandiOKi fo hie ejectment suit - Tenant chdlenging 
Government’s power b> writ petition - Petition dP- 
roisseu— -Subsequent suit between the same ‘euant and 
bia Jane lord— Point in dispute whether State Govern- 
ment had power to grant permission to landlord to 

file ejectment suit- II :!<!. per Majority: that decision 

m writ petition operates as res judicila — Per De<ai, 
>• contra': No res judicata since ea 1 ier pro:eedings 
were for issue of certiora i and High Court Had * 0 
jurisc ichon to try the suit for ejectment an l the issue 
decided in earlier proceeding was compe’ency of 
Mate Government o grant permission and mt whe- 
ther .he per miss on win legil and correct or wheiher 
the permission was of an\ legal value, which were 
. dP^tions substantially in issue in the subsequent 
out. Ram Kurrar v. Baldto Prasad, 1LR (1965) 1 All 

n'-'-h R - 111 1 751 ’ 19fS5 A " L J 1 
' shn a- 380 * 583 • 386 > < P ‘ B) (Prs 16, 

1 o» -iU, «)Q o ), o J7; ( r n • 

T . ,‘Wi?n^ 1 C7 ans h'P °f a clan in United Khasi 
Jainti.i Hills District —Com pc tency of executive com- 
mittee < 1 District Council to decide the matter — 
Quedion settled bv competent Courts and decision 
operating as res judicata against parties — Question 
cannot b? raised again in writ petition under Art. 2 26 

7 - m o ion m,,st P f0cee d on basis of its competency - 
Civil P. c (1908). S, 11 . ILR (1963) 15 Assam 3 36: 

A I R 1903 Assam 186 (187, 188) (Pt A) (P r 5) (DB). 

Arts. 52 6, 141 - In A. I. R. 1962 S. C. 486, 

jupreme Cour: holding clauses l and 2 of Notifies - 
•»on dated 11th fune, 1958 issued bv Covernmei t of 
Bombay under S. 5 oi the Minimum Wages Act (1948) 
Intra vires— Subsequendy clauses challenged by pet : - 
lioner in a petition under Arts. 226 and 227 of the 
C onstitution — Petitioner not paity to the case which 
went up to the Supreme Court - Grounds on which 
clauses were challenged in the present petition neither 
consideied nor even raised in the earlier case before 
the Supreme Couit - High Court cannot shut cup the 
petitioner on a preliminary ground that in the previ- 
ous decision clames 1 and 2 were held to be intra 
viies or the Kct by the Supreme Court and could not 
at all l-e challenged in the High Court. 1983 Mah 
L 3 "98 > 65 B >m I. R 7*26 : 1 96;] ( 7 ) l ac l, R 07 \ . 
(1963) 2 La'o L J 54S : ILR (1963? Bom 67° . a r n 
1964 Bom 51 (53) (Ft A) (Pr 7) (DB). 

Art. 226— Other remedy— Issue of writ 


The petitioner claimed certain orders of the Assi* 
tant Commissioner, Saler-Tat, to be quashed. In a 
previous petition between the same parties in the 
very matter the High Court had ordered that the 
petitioner must exhaust his remedies against the im 
pugned order under S. 22, Sales-tax Act. 

Held, that the previous decision was a judgment 
inter partes and was binding on the petitioner; that 
the matter was no longer res integra and that the 
petitioner could not be heard to urge that the remedy 

was not an equdly efficacious remedy. 1959 Naz L 1 
(Notes) 72. 

-Art. 226 — Successive writ applications - First 
application dismissed summarily on hearing peti- 
t i one 1 Second application on same grounds and for 
same reliefs is barred — Principle of res judicata 
i pplies. A I R 1901 S C 1457, Ei^l- and F >11. C.l 

) V „. N 1°, 74 ' A 1 R Cal 6 (7, 8) (Pc A) (Prs 0, 

I . S) (DB). 

— Art. 226 -Civil P. C. (1908) S. 11 - Award of 

Industrial Tribunal - Applicability of principle of 

res judicata — Industrhl Disputes \ct (1947). S. 19- 

A sumption of jurisdiction — Previous award of Tri* 

buiul deciding that issue cannot be held to be res 

judicata barring the constitutional remedv by High 

Court. See Civil P. C. (190S), S. 11. A I R ' 195S Cal 
46o. 


| \rU 226 — Procedure — Res judicata— Previous 
application to quash notification under 4 of Land 
Acquu ition Act — Queston about in'erpretatioa of 
^ 40(1) b), considered incidentally or collaterally 
and not directly nr substa ltially — Subse juent pet ; - 
tion to quash notification under S. 6 — Earlier dtc:- 
sion, held, would nol operate as res judicata. 

A previous writ application was Sled for qmshing 
a notification under S. 4 of the Land Acquisition Act 
issued in land acquisition proceedings for acquisition 
of lands for the purpose of minufacturiDg injections 
and medicines for a chemical company. It was filed 
and decided before the issue of fin'd notifi:adon 
under S, 6 . It was the view of Gujarat High Court at 
thit time that if the product was useful to the public 
it was sufficient compliance with the section. This 
was clearly a derision on the collateral or incidental 
question whether the consequential relief of injunc- 
tion against issuing notificati >n under S. 6 , an 1 fur- 
ther proceeding with the acquisition should be 
granted or not after it was held that the notification 
in der S. 4, could not be challenged. The notifica- 
tion under S. 6 , was not and could not taen be chal- 
lenged as it was not even issued. The decision arrived 
at in the first petition was on the question whether 
an injunction should be issued or not. while in the 
subsequent petition to quash toiification under S 0. 
of Land Acquisition Act the question was whether 
the impugned notification could oe issued under S. 6 . 
These two questi >ns at two diderent s ages could 
not be said to be substantially the sami and tho sub- 
ject matter for actual decision of the Court being 
dillerent, there c>uld be no bar of res judicata e>pi- 
ciilly as in the ear! cr petition the question of inter- 
pretation of S. 40 ( 1 ) (b) was considered ODly 

incidentally or collaterally and was not directly or 
substantially in issue. Thus the earlier decision at 
the earlier stage of the acquisition would not operate 
as ies ju licita so as to preclude the land owner** 
from challenging the notification under S. 6 , on the 
ground that it was without jurisdiction. A I R PqJ 
S C 1013, Beb on. (1965) 6 Cuj L R 50 i : \ I B i960 
Cuj 102 (104. 105, 106) (Ft B) (Pr 4) (DB). 

Arts 226 and 227 — Res j u licit* - Dismissal of 

municipal employee without previous approval ot 
Government — Collector holding that the employee 
was a permanent employee setting aside dismissa 
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order on the ground that it was bad in the absence of 
Government approval — Municipality’s writ applica- 
tion to quash Collector's order — High Court also 
holding in such proceedings that the employee was a 
permanent ore — Municipality again passing resolu- 
tion dismissing the employee without Government s 
previous approval — Held that in the proceedirgs to 
set aside the second order it was not open to the 
municipality to contend that the employee was a 
temporary one and hen^e no previous approval of 
Government was necessary. 1964 Jab L J 3 i 1964 
M P L J 36. 

— Art. 226 — Res judicata— Second petition on the 
-same facts. 

Petitioner, a Sub-lnspectcr of Police in the former 
State of Vindhya Pradesh was discharged from 
service by the Inspector-General of Police of the 
State af'er due enquiry. A petition challenging the 
order of discharge was dismissed in limine by a 
Division Bench of the High Court. A second petition 
was subsequently filed. 

Held, that a f ter the dismissal on merits of an ap- 
plication under \rt. 226 of the Constitution, a second 
application on the same facts was not maintainable. 

AIR 1953 Cal 297; A I R 1958 Cal 219 and MB .1959 
All 589, Dist. 1900 M P L J (Notes) 221. 

Art. 226 -Res judicata— Refusal to issue writ of 

prohibition — Subsequent petition to reconsider — 
Maintainability. 

Where in the previous petition the petitioner had 
prayed for a writ of prohibition against the Gov- 
ernment not to pass any order on the enquiry that 
was conducted agaiast him by Collector, Indore, and 
that request was considered and rejected, it is not 
now open to the petitioner to make the same request, 
and thus ask the High Court to reconsider the earlier 
-decision. 1959 Jab L J 370 t 1959 M P C 463 s 1959 
M P L I 1 168 i AIR 1959 Vladh Pra 295 (297) (Pt D) 
(Pr 13) (DB). 

Art* 226 — Civil P. C. (1908), S. 1 1— Application 

under Art. 220, Constitution of frdia, dismissed on 
ground of availability of remedy by way of suit — 
Observations that provisions of Art. 311 were ob- 
served — Remarks that merits of case not enlered into 

— Decision is not res judicata in subsequent suit. 
See Civil Procedure Code (5 of 1908), S. 11. AIR 1958 
M P 326. 

Art. 226— Res judicata — Principle of — Applica- 
bility of, 

Precisely on the very facts that w f ere bting alleged 
in the second petition, the petitioner filed a writ 
petition on 9th July, 1954, which was dismissed on 
14th January, 1957 by a Division Bench of the High 
Court. The Only new addition iD the second peti- 
tion was that he now challenged the vires of Ordi- 
nance No. 50 of 1949. 

Held, that although S. 11, Civil P. C. (Res judicata) 
did not apply in terms to cases of writ, the principle 
contained in it should be applied. 1957 MPC 770 : 
1957 Jbh L J 1039 : 1958 M P L J 184 : AIR 1958 
Madh Pra 82 (82) (Pt A) (Pr 2). 

Arts. 32 and 226 — Principle of res judicata — 
Its applicability to decisions under Arts. 32 and 226. 

A decision between the parties, which slands, not 
having been appealed from, binds them and it would 
not be open to either of the parlies to challenge its 
correctness by initiating fresh proceedings. This 
rule is firmly rccted and it applies irrespective of the 
nature of the proceeding, in which tt e decision is 
rendered. A writ proceeding, whether under Art 32 
or Ait. 22f, is just as much a proceedirg in a civil 
Court, and there is no vir'ue ia enabling party or a 
suitor to get out of an adverse decision against him 
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by permitting him to seek the refuse of writs. But 
all the same, the entire body of the doctrine of res 
judicata as embodied in the provisions of S. 11 of the 
Civil P. C. or under what may be called the general 
principles of res judicata which are founded on 
grounds of public policy to avoid multiplicity of 
proceedings need not be pressed ii to service to 
delimit the scope of writ proceedings, particularly 
in cases where there is a complaint of infringement 
of fundamental rights. It is, of course true that if 
a fundao ental light is put in is. ue on ;e and decided 
upon, the pary cannot call in question that decision, 
as if he has a fundamental right to complain till a 
decision is rendered in his favour. A I R 1904 S C 
f-22 and AIR 1904 S C 1013, Rel. on. I L P (1964) I 
Mad 954 : (1964) 54 I T R 151 « 1963 I T J (Sup) 
111 : AIR 1965 Mad 68 (73, 74) (Pc C) (Pr 12) (DB). 

——Art. 226 — r ourt of competent Jurisdiction — 
Writ petition to High Court — Decision cf Industrial 
Appellate Tribunal held to be corn ct — Plea of res 
judiea l a must be rested on decision of Appellate 
Tribunal and not that of High Court. See Civil 
P. C. (1908), S. j 1. AIR 1957 Mad 60. 

Art 226— Powers of High Court — Prior appli- 
cation for writ of certiorari dismissed — Another 
applicat'on for writ of prohibition or mandamus — 
(Stamp Act (1899), S. 57*. 

Where an application for a writ of prohibition or 
for such other appropriate order to restrain the 
Revenue Board from enforcing the stamp duty and 
penalty was dismissed, on the ground that the dis • 
missal of a prior application for certiorari should be 
deemed to have decided the t the stamp duty impos- 
ed was correct : 

Held, that the result of the dismissal of the prior 
application could not have the effect of an adiudic 2 - 
tion as to the correctness of the stamp duly. Though 
the order of the Revenue Board may cot be quashed 
by a writ of certiorari it was certainly open to the 
High Court to have directed the Revenue Board by 
issuing a writ in the nature of mandamus to make a 
reference to t h is Court under S. 57 of the Indian 
Stamp Ac*. A I R 1950 S C 218, Rel. on. (1955) I 
Mad L J 8 : 1954 Mad W N 9(2 : 67 Vlad L W 
1967 :ILR ( 1 955i Mad 1037 i A I R 1955 Mad 304 
(304) (Pis 1, 2)(DB). 

Art. 226— Res judieala. 

The decision in a writ application proceeds on 
certain admitted facts. The question in such an 
application is whether the High Court in the exer- 
cise of its extraordinary jurisdiction will issue a 
direction to a subordinate authority. If the High 
Court refused .to exercise its discretion to issue such 
a direction, the dismissal of the application will not 
amount to a decree in a suit within the meaning of 
S. 11, Civil P. C. and such a decision cannot be said 
to have the effect of res judicata in a subsequent suit 
between the parties. A I R 1961 Manipur 1 (3, 4) 

(Pt A) (Pr 10). 

Art. 226 — Judgment in writ proceedings is bind- 
ing on parties. See Civil P. C. (1908), S 11. AIR 
1930 Oris a 46 (DB . 

• — Art. 226 — Principles of res judicata — Previous 
writ petition — Question of vires of Act not raised — 
Subsequent suit raising this question is barred. See 
Civil P. C. (1908), S. 11. AIR 1964 Pat 174 (FJB\ 

Art. 226 — Decision in writ petition— Operation as 

res judicata in subsequent suit. See Civil P. C (1908) 

S. 11. AIR 1965 Puli j 342 (DB). 

Art. 220-Res judicata — Writ petition challeng- 
es acq lisition of land, under Land Acqui<ition Act, 
for public purposes — Order refusing writ for want 
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of evidence- Order does not operate as res judicata 
IP. subsequent regular suit raising same question. See 
Civil P. C. (1908), S. 11. AIR 1965 Pun] 50. 

Arts. 226 and 227 - Certiorari — Petition dis- 


missed in limine - Petitioner has no right to make 

another application for same relief on identical tacts 
in the same Court. 

Where a petition under Arts. 220 and 227 was dis- 
missed in limine by a Division Bench of the High 
Court, the petitioner moved the High Court again 
oefore aaother Bench of concurrent jurisdiction, tor 
the same relief on identical facts in another petition 
unaer Arts. —6 and 227 and contended that the 
order of dismissal in previous petition not being a 

speaking order was not a dismissal on the merits of 

the case. 

Held (hat the petitioner had no continuous right 
to make applications under Arts. 226 and 227 till 
delivery of a judgment amounting to a speaking 
order and that no writ of certiorari could li e P within 

!a a w e d sensed 6r * ^ ° DCe been ^missed. Case 

A final order or judgment can be challenged either 
by way of appeal or review and not by presentation 
of another s^dar petition. No further appeal lies 

so far as the High Court is concerned from anv order 
passed by a Division bench of the High Court either 

Z'TthJ m rr S \ T ( be Pet ' li0ner could have 

moved the High Court for a review of the order 

fo D r d r e eWe S w nherent P ° W£IS but that was not a P etiti0a 

As a matter of principle there could be no suc- 

High V Cou?t P 1Cat '° nS f ° r Wr ' tS ° f certiorari ■" the 

Prln r, 3 u m l tte L in each case to determine for the 
Court which chooses to pass an order of dismissal to 

adjust to the reasons which actuated it in so doinv 

or content itself by simply dismissing it. ( ’6 5) 67 

21 U S(DB, S62 : 1965 Cur L J 852 ' lLR U906) I Punj 

~i r V 226— Scope of writ petition and regular civil 
'Jit Judgment delivered in writ petition cannot 

L P R 945? S r6S ’ udicafa ‘"civil suit. ( G3) 65 bun 


Art. 226 — Civil P. C. (1908), O. 23, R. I— Previ- 
ous writ petition not pressed and dismissed— Nothing 
to show that l! was withdrawn with liberty to file 

R e i h to Pe th tl0 fil THeld f b f 3r n J ght be created under 0.23, 

P ( nwi n"*, 0 ) , teSh writ P et 'tion. See Civil 
b. c ( 1 JOS), o. 23, R. 1. (1962) 64 Pun L R 1116 


—Art. 226 -Dismissal of petition in limine -Order 
not on merits — Another petition for same cause of 

action by different paaies not barred. 

If a writ petition is dismissed in limine and an 
order is pronounced in that behalf whether or not 
the dismissal would constitute a bar to another peti- 
tion tor the same cause of action bv another party 
would depend upon the nature of the order. If the 
order is on merits, it would be a bar; if the order 
shows that the dismissal was for the reason that the 
petitioner was guilty of laches or that he had an 
alternative remedy, it would not be a bar except in 
certain cases. lithe petition is dismissed in limine 
Without passing a speaking order, tlieo such dis- 
missal cannot be treated as creating a bar of res judi- 
cata In such a case considerations of prooriety would 
not be infringed by affording relief to a petition if 
ne is entitled t a it under the law. \ I R 19fll S C 

on - 1902 Cur L J 264 : c '4 Pun L R 547 , 
ILR (1962) 2 Punj 583 i A I R 1962 Punj 498 (500 
501) (Pt A) (Pr 7MDB). ' ' 

Art. 226-Res judicata — Successive applications 

for certiorari or mandamus on same facts and grounds 


eo'f ir," s 1 * 01 2 p ““< mo ' * 1 " ,m p “"i 

T’ </ . r V 226— Res judicita— Railway servant — Dis- 
missal in contravention of Art. 311 (1)— Civil fuit— 
Decree declaring dismissal illegal - Reinstatement 
and second order of dismissal by same officer after 
fresh inquiry - Application under Art. 226 — Bar of 
Res judicata— (Civil P. C. (1908), S. 11). 

The petitioner, a temporary railway clerk brought 

a suit for declaration that the order of dismissal 

passed aga’nst him was illegal on the ground that he 

had been appointed by the General Manager and 

not be dismissed by the Divisional Personnel 

Othcer m contravention of Art. 311(1), Constitution 

i tl The suit was decreed and con6rmed on ap- 

peal. The petitioner was reinstated but about a month 

alter a fresh ex parte inquiry was held by the Divisional 

personnel Officer who ordered his removal from ser- 
vice. 

Held in a petition under Art. 220 (i) that the deci- 
ion of the civil Court was binding on the parties in 
proceedings under Art. 226 till it was set aside ii> 
accordance with law. 

A decision once rendered by a competent authority 
on a matter in issue between ihe parties after a full 
enquiry sh'uld not be permitted to be reagitated. The 
rule of res /udicata is intended rot only to prevents 
new and possibly conflicting decision but also to pre- 
vent a new investigation so that a person may not bo 
harassed over and over again to esfabiish the same 
fact or right. This attitude towards the decision 0 $ 
Courts by a public authority is improper 
19o, S C J 23 1 A I R 1957 S C 38, Rel. on. (ii) that 

the petitioner was within his rights to avail of the 
remedy under Art. 226 which was cheaper and much 
more expeditious than the remedy of filing a second 
suit in civil Court, (iii) that the dismissal of the 
petitioner contravened the provisions of Art. 311(0 
and was therefore invalid. 1 L R (1957) Punj 1833 * 
AIR 1959 Punj 37 (38, 39) (Prs 3, 6). 

“7 Art. 226 — Principle of res judicata — Dismissal’ 
of previous petition in limine on merits — Facts with- 
m bowlalgc of petitioner — Second petition with 
addition of such facts — Held, barred by res judicata— 
Civil P. C. 1908), S. 1 1. ILR (1963) 13 Raj 703 : 

1963 Raj L \V 40S : AIR 1964 Raj 64 (64, 65, 60) 

(Pr 1) (DB). 

• 7 — Art. 226 — Petition for writ of certiorari — 
Maintain ibility— Prior dismissal of revision petition 
by High Court. 

The dismissal of a revision petition by tha High 
Court of Udaipur, while it had no jurisdiction to 
interfere cannot be a bar to a subsequent petition for 
a writ of certiorari in respect of the same matter- 
Laksmi Lai v. Bhagwat Singh. ILR (1951) 1 Raj 570 
1951 Fa i L W 484 : A I R 1952 Raj 22 (26, 27) (Pt P 
(Pr 25) (FB). 

Art. 226 — Res judicata in writ praceedinfS — 


Civil p. C. (1908). S. 11. 

The de. Lion in previous wiit proceeding between 
the same parties that the petitioner company was an 
industry within the meaning of (lie Industrial Dis- 
putes Act would be binding and cannot l>e reagibteu 
in subsequent writ proceeding. A I R 1964 Tripura 
32 (34, 35) (Pt E) Pr 11). 

106. Retrospective effect. 

See also Ibid, Preamble. 

• Art. 226— Retrospective operation — Depart- 

mental inquiry — Order of dismissal Proceeding 
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violating natural justice —Appeal against order dis- 
missed before Constitution — Revision dismissed after 
Constitution —Writ petition, if maintainable* 

The Constitution is prospective in its application 
and has no retrospective operation except where the 
contrary has been expressly provided for. Art. 220 
and Art. 227 have do retrospective operation and 
transactions which are past and closed and the rights 
and liabilities which have accrued and vested would 
remain unaffected. 

Where the order of dismissal is passed before the 
Constitution and rights accrue to the State and liabi- 
lities attach to the servant before the Constitution 
came into force, the subsequent conferment of juris- 
diction and powers on I he High Court by the Constitu- 
tion under Art. 220 can have no retrospective opera- 
tion on such rights and liabilities. Even if the order 
of dismissal be a nullity on the ground that it was 
passed by disregarding the rules of natural justice, 
the High Court cannot properly be asked to exercise 
its newly acquired jurisdiction and powers under 
Art# 226# 

Bose, J. (Contra) Save in exceptional cases, the 
Courts will not interfere under Art. 220 until all nor- 
mal remedies available to a petitioner have been ex- 
hausted. The position would not be any different 
because he has done before the Constitution exactly 
what he would have been expected, and in the ordi- 
nary course bound to do after. Jt is true that if the 
rinal order had been passed before the Constitution 
came into force on 20th January, 1950, the petitioner 
would have had no remedy in the Courts. But the 
Constitution breathed fresh life into this land and 
conferred precious rights and privileges that were not 
there before They should not be viewed narrowly. 
The State of U. P. v. Mohammad Nooh, 195$ S C I 
?42il LB (1957) 2 All 422 : 1958 S C A 73 : 1958 
Mad L J (Cr) 197 : 1958 SCR 595 : AIR 1958 S C 80 
(94, 95, 96j (Pt C) (Prs 12, 13, 19, 20, 21). 


• -Art. 226— Firman issued by Nizam prior to 

Constitution— Right to possession destro) ed— Right 
if revived alter Constitution — Writ of mandamus. See 
Ibid, Art. 13. AIR 1956 S C 60. 

• Art. 32 (2). — Retrospective operation. 

The provisions of the Articles were not intended to 
operate retrospectively and therefore, something 
which was legally good on 25-1-1950, cannot be held 
to have become bad on 20-1-1950. Where therefore, 
the judgment of the II. C. • affirming the convictions' 
and sentences of the petitioners, bad acquired finality 
in the fullest sense of the term before the 20-1-1950 
no one could question the validity of the convictions 
at the date when the Constitution came into force, 
lanardhan Reddy v. State of Hyderabad, 1951 S C I 
320 s 52 Cri L J 736 , 1951 SCR 344 . 1951 All L f 
S?) 94 ,1951 Mad VV N 613 (2) i 1951 Mad W N 

8l MV, 1»M SC 217 

Art, 226- Notices for acquisition of petitioner’s 
land issued before coming into force of the Constitu- 

v D k ' rit P etltion a ^ ter Constitution was enforced— 
^either award under S. 11, prepared nor possession 
taken by Government under S. 16 of Land Acquisition 
Act Petition, held, not liable to be dismissed on 
ground that the injury complained of had already 
occurred before Constitution was enforced. 

\\ here the notices regarding acquisition of the peti- 
loner s land were issued before the Constitution was 
enforced but neither the award had been prepared 
under S. 11 of the Land Acquision Act nor the 
Government had taken possession of the disputed 
Jancl, the writ petition was not liable to be dismissed 
on the ground that the injury complained of had 


already occurred before the Constitution was enforced. 

Under the provisions of S. 10 of the Land Acquisi- 
tion Act, the petitioner could be divested of his fight 
in the land in dispute only after the award had been 
made under S. 11 and possession taken under S. 10. 
As that stare had not reached and no award had be^n 
prepared, the petitioner did not stand divested of his 
rights and dispossession if allowed to take place 
could only occur in the post-Constitution period • 
AIR 19o2 S C 339 and AIR 1902 S C 92, Disting ILR 
(1965) 1 All 829. ’ Dg ' 

“ Art. 226 — Invalid order of requisition enforced 
after coming into force of Constitution — It can be 
adjudicated upon under article - U. P. (Temporary; 
Accommodation Requisition Act (25 of 1947), S. 3. 

If an invalid order of requisition is being enforced 
even after the coming into force of the Constitution 
and by such enforcement a citizen is deprived of his 

property such an order can be looked into and adj jdi 

Allw' R°(H U C) 4S5 rt ' 22G ‘ 1905 A “ L J 6S1 : 1963 

- Art. 226 — Order pissed before Constitution — 
No writ can be issued. 

The Constitution of India is not retrospective 
Hence, no writ or direction can be is;ued in respect 
of an order passed or action taken before the enforce- 
ment of the Constitution. ILR (1961) 1 AH 940 i AIR 
1963 All 358 (360) (Pt B) (Pr 8). 

•—Art. 226-Retrospective operation - Assessment 

order becoming final before Constitution cannot be 

quashed under Art. 226. 

'7u er /, the tax assessment order was made 

and had become final before the comming into (ores 
of the Constitution, the erder is a judicial order and 
cannot be quashed on the ground of want of jurisdic- 
tion, under Art. 2 l 0, after the coming into force of 
the Constitution. AiR 1953 Punj 10 and A r ft 1951 SC 

1954 S J? 545. Bel. on. The CouA cannot 
reat the order as nullity, and restrain action being 
taken in pursuance of it : AIR 1901 S C ?i7 and A If? 

^AlldSStFB). Rel. on. (I960) 39 if R 497 , AIR 
1961 All 133 (134, 135) (Pt A) (Prs 2, 3) (DB). 

Art. 226 — Retrospective effect — Exercise of 
powers under Art. 220 in respect of orders passed 
before Constitution —Writ of certiorari and manda. 
mus —Distinction. 

In cases where a writ of certiorari is sought, the 

1 in exercise of its powers under Art. 220 

of the Constitution, has to examine the validity of a 
, ” 1 d a 1 c c,al ? r Quasi.judicia order and if that judicial or 

?V as '; J . u< j! cial ? r r de 1 r . had attained finality before the 
Constitution of India came into force, the High Cour 1 
would not be entitled to exercise the powers which 
are exercised to issue a writ in the nature of certiorari. 

thfl wf ifr^ V nd ,' ln * )e ca i e °* a writ °* mandumus 
the High Court only issues direction to a public ser 

vant either to act according to law or to refrain from 

h'lnahfm Such aaorder can he passed bv 
the High Court whenever occasion arises and makea 

it necessary that such a direction be issued. If the 

Hi a ^n° D f e V* 1 6 " SUG SU i h a direction arises after 
he Constitution came into fore*. the powers can cer- 

n y Thp? rC,Sed ArL 226 0f the Constitu- 

tor]. 1 he occasion may arise when the order, havimz 

been passed before the Constitution came into force 
H so "% ht to be enforced after the commencement of 
the Constitution. If the order is not a legal and valid 
order, the act of enforcing it after the commencement 
of the Constitution would be an act of publi : servant 
against ihe provisions of law and such an act soueh v 

r°nmf t C ? mnUl(e 1 a * ter tbe commencement of the 
Constitution can be restrained by issue of a writ, 
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the nature of mandamus under Art. 228 of the 
Constitution. 

The U. P., Government in exe cise of it* powers 
under S. 3, U. P. Industrial Disputes Act, 1947, passed 
an executive order on 3rd December, 1949, directing 
that the petitioner should comply with the direction 
given in it within six months of the Notification. The 
order had not acquired fir ality when the Constitution 
came into force. Subsequently time for compliance 
was further extended so that the order was net com- 
plied with at least, upto 17th Avgust, 1950 when the 
petitioner filed an a pplicai ion under Art. 226 chal- 
lenging that order. 

Held, that the order could Ire challenged under 
Ait. 220 on the ground that it was not warranted by 
law when passed and that the opposite par'ies weie 
threatening to take action against the petitioner for 
non-compliance of that order even after the con', 
mencement of the Constitution . A f H 1951 sC 217, 
Dist. Civil Misc. Writ Case No. 315 of 1950, D/- 30 4- 
1932, (All) and AIR 1952 Cal 891, Rel, on. Case-law 
Referred. AIR 1954 All 705 (710) (Pt C) (Pr 0). 

[Overruled on another point in AIR 1961 S C 420.] 

' Art. 220— Court of Wards assuming superinten 
dence o< Ward’s estate by virtue of declaration mad* 
bv Cover r ment under S. 8 (1) (b), U. P. Court of 
W ards Act long b« fore Constitution — Validity. See 
Ibid, Art. 13 (1). AIR 1954 All 60S (DB). 

Art. 220— Scheme under S. 03, M. II. R. E. Act 

for administration of Math and its endowments 
given effect to prior to Constitution coming in force— 
Operation of Co nstituti n — Whether retrospective — 
No question of violation of fundamental rights of 
previous head of math arises — Scheme providing 
that Executive Officer sha I be in charge of day-to- 
day ad mi i is' ration of math — Appointment of exe- 
cutive officer is tantamount io giving effect t > scheme. 
See Madras Hindu Religious Endowment Act (2 of 
19278 S. 03. 1 L r (1062) Audh Pra 221, 

Art. 220 0"ffe( t and scope of— Order recognis- 
ing partition from particular date — Effect of — Re 
^respective operation of statute — Analogy applies to 
ordi r — O der , dated 39-6- 1962, held t > be m ide o i 
2- 1 1-40 -Relief open under Art. 220. See Income Tax- 
Act (1922), S 25 A. (1962) 1 Andh W R 344. 

— Ait. 226 — Court Fees Act (1870), S. 1 — Appli- 
cability of the Act to writ petition — Retrospective 
operation — (Question of vested rights. See Court fees 
Act ( 1870\ S. 1. AIR 1938 Andh Pra 267. 

- Arts. 226 and 309 — Retrospective operation — 
Petitioner a Civil servant in Assam working as Labour 
Commission^ r for certain period prior to enactment 
of Constitution Claim that the po-,t was of senior 
f. A. M . Scale and that petitioner was paid less for 
the period he woiked as Labour Commissioner- Claim 
finally disallowed by Assam Government Order No. 

C. L. R. 3/3- \16/f, dated 15 9 1900— Claim held 
related to a matter prior to Constitution- No remedy 
urider Art. 226 was therefore available — Order of 
Government was an administrative order— Certiorari 
cannot be issued. AIR 1958 S C 80 Re8 on. I L R 
09fi2) 14 Assa n 515 : A I R 1962 Assam US 119, 
120) (Pr 8) (OB). 

® 7 Aft. 226 — Operation of — Rights under 
ordinary laws violated before Constitution- Remedy 
under Art. 226 is available when no violation of 
rights given under Constitution is alleged. 

Per Sujoo Prosad C. J. : That the Constitution is 
not retrospective in operation, only means that rghts 
created or principles introduced for the first time by 
the Constitution it st 1 £ could not he claimed in respect 
of facts or circumstai ces existing prior to the Consti- 
tution, and on the basis of which the rights ai d liabi- 
lities of the parties had to be adjudged, but that will 


have no application to a procedural provision made 
by the Constitution. 

Where the case of the petitioner is that he was 
illegally discharged from service, inasmuch as the 
Government did not follow the la.v then in force, 
that the order of discharge had not become final, in 
the sense that he could still challenge the order of 
discharge under the ordinary laws and his right to 
file a suit for declaration under the ordinary law, 
that te still continued in service, was not barred at 
the time, he can avail himself of the new and spee- 
dier remedy under Art. 220, which had come into 
force in the mean time. The remedy under Art. 228 
ot the Constitution is available to the petitioner 
against an illegal act or order which happened before 
the Constituti >u, where the pe:itioner does not 
claim that any substantive right created for the first 
time by the- Consti :ution has been violated, but what 
he does claim is that the ( rder challenged could not 
have been passed eve.j under the existing laws and 
rules governing the conditions of service of the 
petitioner, which laws and rules as they existed 
prior to the Constitution are not questioned by the 
petitioner on any such ground of inconsistency with 
the fundamental rights guaranteed to him under the 
Constitution. Case law Rob 

Per Ram Labhaya J. : Where the basis of the pre- 
ceed.ng unde r Ar 3 226 is an infring* meat of a funda- 
menta! righ f , Ait. 226 Ins no retrospective operation. 
The reason is obvious. Thtre were no fundamental 
rights before the Constitution cimeinto force. Con- 
travention of fun lamer. td rights may be cured if that 
takes pl&c? after the commencement of the ConTitu- 
tion. Rut the enforcement of fundamental rights does 
not exhaust tb e sc ’‘pe of Art. 226. It could be utilised 
for other purposes as well. ‘Other purpose.' 1 have 
been held to inclu le enforcement of legal rights not 
necessaiilv fundamental. Naw in regar.i to the enfor- 
cement of the fundamental rights, the Article has 
admittedly no retrospective effect The fundamental 
lights did not exist before 20 1 1950. 

In regard to other rights, it requires that there 
should, be a claim under sorm pra e*is r ing 1 3 %v and 

there should be an assertion of th at claim under that 
ore-existing law after the C >ns'itutimi came into 
force. Tne>e conditions would not be satisded if 
masters have keen finally determined under the laws 
which were in force immediately before the Consti- 
tution or they constitute the subject-matter of 
perding judicial proceedings. 

Where a person has a claim un Dr a pre-existing 
law and decides to enforce it by invoking the extra- 
ordinary jurisdiction of the High Court under 
Art. 220 for the first time after the Constitun'on 
comes into force, there would be no impediment in 
his way. The pursuit of the remedy under these 
circumstances would nrt touch existirg rights. Ij 
it doe* not 'the remedy may be pursued without 
objection, Art. 220 not being part of the sub- 
stantive law. 

Per Deka J. : (Con'ra) : The petiliorer's rig! t u 
any to continue in service had been denied by 31-b- 
1948 at the latest. Nothing would remain for the 
petitioner to contend if the ordered 2J-4-L94S be left 
intact or uninterfered with and his remedy therefore 
does not lie under Art. 220 which has no retrospec- 
tive operation. Hiranmoy v. State of Assam, AIR PD 
Assam 22 t i233. 234, 235. 244, 245, 246) (Pt C) [F' s 
10. 38, 43. 44. 45, 47) (FB). 

Art. 226 — Retrospective effect. 

The enforcement of the Constitution did !, °* 
affect pending proceedings even though tl ere was 
violation of fundamental right 5 . Pending P ,oce(? nV 
ings could be affected only f the Constitution or j 
pa^t of it was given in express terms or by necess* 
intendment any retrospective effect. 
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Even Art. 220 cannot be given any retrospective 
operation even though there may be an infringement 
or a fundamental right, for there were no funda- 
mental rights before the Constitution came into 
force. aIR 1951 S C 123 ind AIR 1952 SC 2)5 and MR 
1953 Assam 25, Rel. on and AfR 1951 Nag 443 (FB), 
Ref. AIR 1954 Afsam 152 (154) (Pt A; (Prs 0, 7) 
(DD). 

• Art 226 — Order in violation of fundamental 

rights passed before passing of Constituti in — fn- 
terfereuce after passing of Constitut'on — S. 6, 
General Clauses Act, it operates as bar — General 
Clauses Act (1397), S. 6. 

Per Fall Bench. — The saving of an order made 
prior to the commencement of the Constitution 
under S. 0, General Clauses Act, does not mein that 
the State is eutitled, after 2dth January iS5l l , to 
deprive a citizen of a fundamental right which is 
guaranteed to hin. Thertfoie, even though the order 
may have been saved by S. 0, if the order is in viola- 
tion ol the fuodamental rights, which have come 
into existence after 20th January 1950, the Court is 
entitled to interfere. In such a case, there is no 
question oi applying S. 0, General Games Act. 
leshingbhai v. Emperor. 52 Bom 1 ft 544 :1LR (1950) 
Bom 539 52 Cri L J 120 : Alft 195U Bom 363 *366) 
(Pt B) (Fr5) (FB). 

— Art. 226 -Retrospective effect — Ant ''one prior 
to Constitution -Application under Article upon the 
act producing result after Constitution — Power of 
High Court to issue writ. 

Article 220 is a provisioa of a procedural character 
and its scopa is limited to making certain forms of 
remedy available to the citizens of nc ii not only for 
the purpose of enforcement of the fundamental rights, 
but also for any other purpose. So fat as Calcutta 
High Court is concerned, even those remedies are not 
new, because it had under its Letters Patent, the right 
toisiueall the writs of which Ait 220 speaks. There 
is therefore absolutely no reason why, if a particular 
wrong, committed prior to the commencement of the 
Constitution, is b. ought to the no ice of the Couit on 
account of soma present result which it is causing 
alter the Constitution, Art. 220 cannot be invoked for 
appropriate relief or why the remedy provided for by 
the Article cannot reach back to the point of time 
when a wrotg w is committed. ILR(1959) l Cal 175 : 
AIR 1957 Cal 57S (582) *Pc C) (Pr 12) (OB). 

Art. 226— Retrospective effect. 

That the Constitution is not retrosp:ctive in opera- 
tion only means that, in the absence of an eiprrss 
provision, rights created or principles introduced for 
the first time by the Constitution itself cannot be 
claimed in respect of or applied to facts. situated ij 
time befc re the Constitution, when rights and liabilities 
arising out ot such facts fall to bo adjudged, t hat 
principle cannot apply to a mere procedural provision 
made by the Constitution, unless such provision itself 
involvesisiibstantivt rights. Article 220 merely enables 
High Courts t > erercise their powers of revision and 
correction ia a new form and in a new type of pro- 
ceeding ani so far as Calcutta High Court is concer- 
ned, the power is not even a wholly new power as 
regards matters arising within the ordinary original 
civil jurisdiction. The Article has created no substan. 
tivo right, but only provided a new for n of remedy 
through the High Couits which might well have 
been done by an Act of the appropriate legislature or 
legislature®. It follows that where the right asserted 
or the liability denied is one under the ordinary laws 
of the country and not one arising out of the Con- 
stitution, and an assertion or detial has tiktn place 
after the Constitution has come into force, it cannot 
be said ihat the application of Art. 220 is excluded 
by the fact that such right or liability < rigina'ed beforo 
the commencement of the Constitution. The demand 
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male was one under the Sea Customs Act and the 
accrual of the rght on which it was based or the 
ground on which it was challenged depended 
in no way on the Constitution. The demand was 
sought to be enforced after the Constitution had 
come into force and when the applicant which was 
resisting, it, invoked Art. 220 for pro’ection and relief 
and asked the basis of the demand to be examined, it 
was not asking for application of the Constitution 
with re!ro>pecti ve-effect or eveD if it was, the applica- 
tion of anything more than mere procedure was not 
involved. At least, so Lr as the applicant was a*king 
for a direction on the Customs authorities to forbear 
from giving effect to the D jmand Notices, it was not 
a" all asking for an application of Art. 226 with 
retrospective effect. Further there being an assertion 
of a claim after the Constitution and the claim being 
uot one under a right cnated lor the first time by the 
Constitution itseli, but being one under some other 
pre exis:ing law, Ait. 220 empowered the High Court 
*2 deal with it by means of appropriate writs or 
directions although the claim might have originated 
before the commercement of the Constitution. 58 
Cal W N 209 : AIR 1954 Cal 151 (154) (Pt A) (Pr 7) 
(DF). 

Art. 223 — Retrospective* effect — Article not 
retrospective. 

Article 220 is not retrospective in operation and 
so recourse cannot be had to the Article for chal- 
lenge g the valijitv of the Notifications which we r e 
issued before the Constitution came into force. AIR 
1952 C«1 907 *9 1 L) (Pt F) (Pr 35). 

* Art. 228— Applicability— Notification issued by 
Government under statute prior to Constitution — 
Validity of, if can be challenged. 

Where * notification issued by Government under 
S. 0 o! the West Bcngil Land Development ani 
Planning Act is ultra vires, any . tep taken to enforce 
such notification or any action taken pursuant to such 
noti »cation can b? challenged under Art. 220 of the 
Constitution, although the no itciMon was made 
before the Constituti n came into force. Being an 
u'tra virei notification, it g : ves a recurring cause of 
ection to the petitioner. AIR 1932 Cal 891 (892, 893) 
(Prs 12, 13). 

— * \rt. 220 — Applicability — Notification issued 
under statute pri >r to Constitution - Validity of, if 
can be challenged. 

A notification issued by Government under the 
We^t Bengal Land Development and Planring Act 
can be challenged as ultra vires urHer A; t. 220 of the 
Constitution, even though such notification was issued 
befoie the Constitution came into force. If a parti- 
cular at t is u’tra vires, it fun ishes a recurring cause 
of action to the party aggrieved oy such act and the 
aggrieved person cm have recourse to Art. 220 for 
impugning the validity of such act. A I R 1952 Cal 
857 (359j iPt C) (Pr 5). 

ArL 226 — Retrospective operation -Application 
to quash proceeding' under Laud Acquisition Act — 
Maintainability — Declaration under S. 6 tf Act made 
before commencement of Constitution — Letters 
Patent. Ch. 4 and 21— Specific Relief Act, S. 45. 

An application under Art. 220 of the Constitution 
to quash proceeding under the [.and Acquisition Act 
is maintainable although the declaration under S. 0 
c f that Act was made before the commencement of 
the Constitution, where the proceedings are -not yet 
comp’ete and the applicant was not served .with any 
formal notice of the at q n'sition until after the com- 
mencement of l lie Constitution. VV here the complaint 
of the applicant is that the declaration and all the 
subsequent pioceeCings are ultra vires end void and 
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therefore no rights could be acquired under them, 
there is no reason why recourse to Art. 226 cannot be 

had by him. Moreover before the Constitution came 

into force the High Couit had power as it has now 
under Cls. 4 and dl of the Charter to issue prero- 
gative writs to interfere with the declaration and the 
acquisition pro eeding; contained of. S. 45 of the 
Specific belief Act was also available in appropriate 

c A a r s n es ; o J[ R J? 3 ° * Iadh B 4Q * Appl. 56 Cal W N 156: 
AIR 1952 Cal o73 (576) (Pt BJ (Pr 22). 

~Art. 226 - Applicability — Acts of executive com- 
mitted before passing of Constitution. 

Under Art. 220, Indian C institution, powers have 
been given to the High Couit to issue to aDy person 

in authority order or directions for enforcement of 
fundamental rights and there is no question of taking 
away rights which havealieady vested. The article 
can, therefore, be applied even to the ac‘s of the 
executive which had been committed before the 
passing of the Indian Constitution. AIR 1950 Cal 512, 

Si 1 m c> lu?" 19 ,TI ’ 535 ' J,R 1951 

Art. 226— Retrospective operation. 

No question of retrospective application of the 
provisions of the Constitution arises when the act of 
the respondent on acccunt of which relief as claimed 
by writ petitions continued to be committed even after 
the coming into force of the Constitution, and .hat 
the petitioners did by the petition was not so much 
the challenging the act of the lespondent as the 
assertion of a fundamental right granted to them 
V n r C ?> 2 ^ h J anuar V- 1950. AIR 1953 Pun] 10, Disting • 

8 Fo1 '- A 1 R *• fe 

-Art 226 (l)-Infringement of fundamental right 
igbt non est before Constitution — Acquiescence 
in infringement— Retrospective operation of Art. 19— 

( . E xX! de ° ce A< : t ( )S72 >. S. 115). See Ibid, Ait. 

AIR 19? 3 Ilim Pra 8. 


19 (l)(g). 


barred Availability of remedy under S. 103, Constitu 
tion of Jammu and Kashmir. See Constitution ol 

IMFB) 3 Kashmir (1957)l S ‘ 103 - AIR 1958 J&K 

— Art 32 (2-A) (read with Constitution (Applioa- 
tion to Jammu and Kashmir) Order (1954) ) — ni« 

n f i’° Ve «r meat ser . vant P rior t0 promulgation 

ttitnHnn fd f e T~j'^ rl i‘ pel,t ,"} n not competent - (Con- 
ititution of India, Preamble.) 

Constitution cannot be applied retrospectively. 
Hence where a Government servant serving as a Ghat 
Mu ns hi was dismissed bv the Director of Food Con- 

.f° °fK January 1952, which was much earlier 
than the promulgation of the Jammu and Kashmir 
Constitution (App hcation) Order, assuming that the 
dismissed servant has a cause of action a writ petition 

(PrT) COmpetent ‘ A 1 R 1957 J & K 25 (26) (Pt A} 

(2-A) Constitution (Application to 
Jammu and Kashmir) Order (1954) — Result of 
examination withheld in 1951 — Examinees informed 
or reason in 1955- Iisue of writ, 

3 Departmental Examination of Tehsildars 
and -«aib lahsildars was held in.1950 by the Central 
Examination Board, Revenue Department and the 
Hoard issued an order, dated 24th January 1 951, 
which said that the result of such examinees had 
been withheld and it was only in the order issued iD 
January 1955 that they were told that their result 
had been withheld in the sense that -it had been 
cancelled because it had oeen found that they had 
used unfair means. 

Held that under the circumstances the objection 
that do writ could be issued in respect of decision 
taken in the pre-Constitutiou period had no force 
AIR 1957 J 6c K 13 (14) (Pt A) (Pr 3) (DB). 

\rt. 226— Retrospective effect— Article not retros- 
pective. AIR 1960 Ker 138 (j39)(Pr2). 


Arts. 226 and 3 1— Retrospective opera! ion — \ 
quisition proceedings started before Constitution ■ 
Attempt to take possesHon after Constitution— App! 
cation by petitioner can be entertained — Attempt l 
dispossess him can be challenged by praying for wr 

203 Id B)! 226 * See lbid ’ 3L A 1 R 1955 By 


• Art. 226 — Applicability — Pre-Constitution 

order. 

In respect of an order of resumption of leased land 
passed by Government long before the coming into 
force of the State Constitution and ij being a pi e- 
C onstitution matter no writ of certiorari can be granted 
by the High Court to quash the same. Bhagat Rajinder 
Kumar Sawhney v. State of J. & K. AIR 1960 I & K 
50 (51) (Pt B) (Pr 3) (FB). 

'•—Art. 32 (2-A) — Scop9 — Breach of legal duty 
occurring prior to Constitution — Other remedy 
available — Application for writ — If maintainable. 
See Constitution of Jammu and Kashmir. S. 103. MR 
1959 J&K 110 (DB). 

- Art. 226 — Constitution of Jammu & Kashmir 
(1957), S 103- Order passed prior to 20-1-1957 cannot 
be challenged under S. 103 See Constitution of I 
6c K, S. 103. AIR 1959 J 6c K 98. 

Art. 226 — Constitution of Jammu and Kashmir 

(1957), S. 103 — Retrospective operation. See Constitu- 
tion of Jamuu and Kashmir (1957), S. 103. AIR 195S 
J&K 43. 

• Art. 226-Retrospective effect — As applied to 

Jammu and Kashmir State — Scope of — Order of 
premature retirement in 1953-Right to challenge not 


Art. 2 26 — Retrospective operation. 

The validity of past transactions which took place 
before the commencement of the Constitution cannot 
be challenged under Art 220 of the Constitution, 
because the Article is not retrospective in its effect. 

Nladh B LR :955 Civ 17 : Midh 3 L J 1954-HCB 
U13 i A I R 1954 \Jadh B 190 (203) (Pt E) (Pr 23)' 
(DB). 

- 1 rt. 226— Order passed before Constitution came 
into farce— High Court can be moveo under Art. 220 
to test vires of order. ILR (1952) Madh B 231 i AIR 
1950 Madh B 40 (51) (Pt F) (Pr 12) (DB). 

Arts. 220, 311 — Railway Establishment Code;. 
R. 2046 — Order of reduction passed prior to enforce- 
ment of Constitution— Power of High Court to issue 
writ cannot he invoked — Petitioner made to retire 
on attaining age of superannuation — Petitioner has 
no vested right to continue service further even 
though he be efficient— C. T. M. Jiving in Bombay 

— No writ could be issued to him 

Held, that the order cf reduction having beet 
pissed on 10-12.194*) before the Constitution came 
into for'.e the petitioner was not entitled to invoke 
the special jurisdiction of the High Court to Bsue & 
writ. A l R 1956 S C 246, A I R 1961 S C 532 anc 

AIR 1902 SC 1513, Rel. on. Secondly the petitioner hao 

no vested right under R. 2040 of the Railway Esta >■ 
lishment Code to continue in service after attaining 
the age of 55 years. The petitioner therefore coui 
not be allowed to urge that his retirement on attain- 
ing the age of 55 years could be made only at 
examining the question of his efficiency to continu- 
on his post which he held. The observations in - 
1901 S C 1340 which hid been made in the cont-i- 


CONSTITUTION OF INDIA 

cf Cl. (1) of R. 2040 o! the Railway Establishment 
Code apply fully well to Cl. (2) (a) of the said Rule. 
Further that the authority finally confirming the 
order of retirement viz., Commercial Traffic Manager, 
being at Bombay and thus situate beyond the Jurisdi- 
tion of this High Court; no writ could be issued to 
that authortty. ATR 1903 S C 1124, Rel. on. 1963 
M PL J (Notes) 192. 

Art 220 — Original order passed before com- 

mencement of Constitution — Reversing orders passed 
after its commencement — Art. 226 is applicable 
without giving it retrospective operation. 

Where the original order, though passed before 
commencement of Constitution, was interrupted by 
the reversing orders passed after the commencement 
of the Constitution there coul d be no Question of 
giving to Art. 220 any retrospective operation. Such 
a case is governed by the principle applicable to cases 
pending at the time of commencement of the Con- 
stitution which till then had not been p'osecuted to 
final judgment. 1962 M PLJ 28 1 : 1962 Jab L J 523 : 
ILR (1962) Madh Pra 788 : AIR 1962 Madh Pra 280 
(283, 2S4) (Pt B) (Pr 7). 

Art. 220 — Pre-Constitution orders — Inter- 
ference. 

Where the order of the Sub Divisionnl Officer 
declining to confirm thesale, which was not interfered 
with by superior authorities was pass ad in the 
vear 1949 though the find appellate order of the 
Board of Revenue was passed after the inauguration 
of the Constitution. 

Held, that the appellate Tribunal did not do any 
thing more than dismiss the appeals. Therefore even 
if the said order was quashed, the High Court would 
not be in a position to q lash the basic order which 
was passed before the Constitution came into force. 
1958 MPLJ (Notes) 174. 

Art- 226— Impugned order passed prior to com- 
mencement of Constitution — Exercise of power 
under Article. 

Though the impugned order was pissed prior to 
the commencement of the Constitution, if it interferes 
with a right in praesenti of the applicant and the 
order is in the e of law no more than a piece of waste 
paper the Hijh Court can exercise its power under 
Art. 220. 1955 Nig L J 145: AIR 1954 N»g 258 (260) 
(Pt E) (Pr 9; (DB). 11 
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Art. 226— Right under— Act complained of an- 
terior to Constitution —Application does not lie. 

An applicant under Art. 220 is not entitled to ask 
for the exercise of powers under Art. 220 in respect 
of imtteis which arose and terminated before the 
Constitution came into iorce. S C C No. 1L of 1950 
D/- 22-1-51, Rel. on. 


Where the applicant was reduced from the post of 
Assistant Station Master to that of signaller by order 
of the D. T. M. on 10-12-49 and the order was con- 
firmed by the C. T. M. on 11-3-50. 

Held, that the cause of action arose on 10-12-49 
i.e., before the Constitution and the application did 
not Ije and that even assuming that the order dated 
11-3-50 could furnish the applicant with aground 
for making an application under Art. 220, the High 
Court would decline to exercise its discretion in 
favour of the applicant because it would be highly 
inconvenient and even injudicious to make a con- 
stitutional remedy available in respect of an act 
which was done before the Constitution came into 
force. 1951 Nag L J (Notes) 97 (DB). 


Art. 226 -Retrospective effect. 

Article 220, being remedial and therefore pro- 
cedural, will have retrospective effect so long as the 
right of the petitioner is covered under the phrase 
“for other purpose.” So far as those rights which 

are not fundamental rights created by the Constitu- 
tion are concerned, Art. 220, can have retrospective 
effect if those rights have been violated. If the order 
passed prior to the Constitution was invalid, then 
the aggrieved party can move the Court under 
Art. 220 to remedy the illegality. 

Where the petitioner had the right to bring a suit 
against the State for wrongful dismissal prior to the 
coming into force of the Constitution of India, and 
that right had not become extinguished by passage of 
time. Art. 220 of the Constitution would have re- 
trospective effect. AIR 1950 Pat 384 (389, 390. 393> 
(Pt A) (P rs 9, 11, 12, 19) (DB). 

Art. 226— Applicability — Retrospective effect — 

No retrospective effect -.State becoming absolute 
owner of land under Patiala Land Acquisition Act 

before coming into force of Constitution in the State 

—Art. 220 does not apply — If acq lisition was bad, 
remedy was by way of suit — (Patiala Land Acquisi- 
tion Act (3 of 1995 BfC), S. 18 (1)- (Pepsu Acquisition 
of Land Act (4 of 2CO0J. AIR 1955 N U C (Pepsu) 
2ol2. 


Art. 226— Retrospective effect. 

Prayers relating to matters arising before the Con 
stitution— Court is Dot competent to grant them. 195 < 
Nag L J 593: I L R (1953) Nag 522: A I R 1953 Mar 
I3S (140) (Pt A) (Pr 3) (DB). 


— Art. 226 — Retrospcctivpy — Contiact - Servaat 
cisnrissed before the 26th January 1950 — Petition 
under Art. 226 does not lie. 

Where the services of a contrac’ servant of Govern- 
ment are terminated before the 26th January 1950 a 
petition challenging the termination, under Art. 220, 

onstitution of India is not tenable 1952 Nig L I 

(Notes) 07 (DB). J 


At's. 220, 227 — Retrospective operation, 

Artie es 220 and 227 do not relate to matters o 
procedure but corfer a power upon High Courts t( 

"'lit? in certain case This power cannot be in 
vokfd by a person aggrieved by a decision of Cour 
or a tribunal arrived at before these provisions cam< 
into force. Supreme Court Case No. 9 of 1950, Rel 
on Bajaram v. Sfatc, 1931 Nag L J 533: 1952 Cri L 
] ' 1 L R . ( w ol) Nag 741 : A I R 1931 Nag 443 (443 

444; (Pt A) (Prs 7, 16 ) (FB). 1 


Art. 226 — Has no retrospective effect — Inter- 
ference with orders made by authorities before ac- 
cession of States. 

No action can be taken under Arf. 220 in respect of 
the orders made prior to 2flth January, 1950, because 
the Constitution has no retrospective effect. Further, 
the Article does not give the High Courts in India 
the authority to interfere with the orders made bv 
the authorities of the States before their accession to 
the Union ILR (1953) Patia’a 651 : AIR I95l Pepsu 
159 (159) (Pt A) (Pr 3) 1 

Art. 226 — Retro p:ct ve effect— Income-tax Act 

(1922), S. 35 (5) — Exercise of discretion (Inter- 
pretation of >tatut. 5 s — Retrospective effect) — (Civil 
P. C. (1908), Pre ) See Income-tax Act (1922), S 35 5 ) 
AIR 1956 Punj 161. < h 




to order passed before the Constitution. 

n A person cannot, in a petition under Art 220 
contest the legality of an order pissed before the 
20th of January, 1950. ILR (1956) Punj 236 i AIR 
(1956) Punj 58: (70) (Pt M) (Pr 34) (DB) 


Art. 228 - Petrojpective cffect-Original order 

passed before coming into force of Constitution 
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When a person files a petition under Art. 220 of 
the Constitution he seeks to challenge the original 
Order which affects him and it i s this order which 
furnishes him with a cause for moving the High 
Court. It is that order which affects the petitioner 
adversely and it is that ord-r which is either without 
jurisdiction or manifestly unjjst. The order on 
appeal is not the order which he seeks to challenge 
The rule which applies to civil apDeals does not 
apply to applications for writs. The Constitution is 
not retroactive and is not applicable to a case where 
the cause of action arose before the coming into force 
of the Constitution. 57 Punj LB 490 i I LB (1936) 
Puni 55 : A1B 1956 Punj 10 (11) ( Pt A) (Fr 5) (DB). 

- — Krt. 226 — Retrospective operation — Constitu- 
tion is no; retrospective — Petition to redress some- 
thing done before 20th fanuary, 1950 does not lie 
AIR 1955 N U C (Punj) 4593. 

Art. 226 — Does not affect orders passed before 

Constitution. 

The pro.-isions of Art. 220 of the Constitution have 
no retrospective effect and therefore it cannot affe t 
an act which was done before the commencement of 
the Constitution. (]952 22 ITR 296 : 55 Pun L H 5.3: 
ILR (1953) Punj 193 : AIR 195 3 Punj 10(16 17) 
(Pt A) tPr 3) (DB). ' 


Art. 225 — Retrospective effect - Civil P C. 

(1908), Pre. 

(Quaere) Whether orders pissed before 20-1-19.50 
under the Taxation on Income ( Investigation Co r- 
mission) Act (1947) which were shielded against 
interference by civil Courts under 8.5(3) of that 
Act can be interfere l with under Art. 220 0 54 Oil 
W N 793 : AIR 1927 P C 2 12. Ref. .5 3 Pul L R 57 : 
1951-20 ITR 77 : ILR 11951) Punj 165 i AIR 1931 
Punj 74 (79) (Pt D) (Pr 28) (DB). 


Art. 2?6 ( 1- A) — As added by Constitution Fif- 
teenth Amendment Act, 1963 -Retrospective opera- 
tion — /uncoil me it racing prjcedural in character 
has retrospective effect 

Article 220 of the Constitution does confer an 
authority on the Hi*h Court to issue writ, order or 
direchon, but the amended clause ( 1- A) of this 
Article does not. in any manner, confer any addi- 
tional power on the High Court as it already enjoyed 
such a power under the amen led Article. The 
purpose and intent of the amendment of Arl. 220 is 
to enlarge the jurisdiction ol the High Courts to issue 
wiit order or direction to any Government, authority 
or person, notwithstanding that the seat of such 
Government or authority or the residence of such 
person is not within the territorial jurisdiction of the 
Court and thus it only extends jurisdiction even 
beyond the boundaries of the State if the cause of 

action arises within its territory. Clause (1- A) of the 

Article is simp' y pi oce dural in nature and it do. s not 
confer any vested right on the citizen of India. 
The amendment is therefore retropective in effect so 
as to enable the High Court to exercise its powers 
under Art. 220 in respect of a cause of action arising 
before the amendment. AIR 1958 S C 915 and AIR 
1901 8 C 532 and AFR 1952 Horn 305 and AIR 19 4 
Bum 527, Kel. on. W. P. No. 038 of 1901, dated 
11-11-1903 Audit Pra and W. P. No. 534 of 1902 
Andh Pra, Disc, from 1964 Rsj L YV 387 j ILR 
(1964) 14 Rjj 757: AIR 1964 Raj 260 (265, '*>06 
267) (Pt A) (Prs 22, 25.28) (DB). ” " 


Art. 226— Retrospective operation — Pre-constitu- 
tion invalid order, sought to be enforced alter Cons- 
titution 

If the order which was pissed before the Consti- 
tution was valid when it was pissed, it would 
certainly not he open to the Court to hold to-day 


after the Constitution that it is invalid by a retros- 
pective application of the provisions of the Constitu- 
tion. But if the order was invalid even when it was 
passed and is being enforced now, it is open to the 
Co.rt to hold it invalid on an application unler 
Art. 220. 195 4 Raj L W 543 : ILR (1951) 4 Raj 743: 
AIR 1951 Paj 200 (203) (P B).Pr 10) (DB). 

Art. 226 — Retrospective operation. 

1 he provisions of the Constitution no doubt are 

not retrospective in the sense that any thing done in 

accordance with law’ thet in force cannot be regard- 
ed as illegal now after 1 he coming in :o force of the 
Constitution simply because it is contrary to the p-o- 
\ is ions of the Con -titui ion. But anything which was 
illegal before the coming into force of the Constitu- 
tion remains illegal, and, a persoc, who is aggrieved 
against such an illegal act, cannot be deprive! of his 
remedy under Art. 220 of the Constitution Illegali- 
tics committed before the coiniLg into force ol the 
Constitution cannot be allowed to continue because 
of r he coming into force of the Constitution. AIR 
195LSC217. Bel. on. 1953 Raj L VV 561 : I L R 
(1953) 3 Raj 336 i A r R 19.53 Raj 185 (187) (Ft 13) 
(Pr 7, (DB). 


Art. 226 — Rajasthan Town Municipalities Act (23 
of 1931), Preamble — Retrospective effect of Act- 
Dissolution of Municipal Board and appointment of 
a l hoc Committee — Application for writ of Quo 
Warranto against Committee — Right of member of 
dissolved board who has vacated office to relief— 
Maintainability of application after supersession of 
al hoc Committee. See Municipalities — Rajasthan 
Town Mon dualities Act v 23 of 1951). Preamble. 
AIR 1953 Rjj 73. 


Art. 226 —Retrospective effect. 

It is well settled that the articles of the Constitu- 
tion have no retrospective effect unless otherwis? 
expressly provided for in the Constitution itself. No 
relief under Art. 226 cau therefore be granted where 
the acts c *>n; plained of in the petition have taken 
place lor. g before the Indian Constitution came into 

force AIR 1951 S C 128; AIR 1951 Nag 443 (FB) 
and AIR 1952 Cal 907, Rif. A I R 1955 Trav-Co 46 
(48) (Pt.A) (Pr 3 . 

Art. 220 - Prerogative writs— Issue of— Power of 

rravaucore-Cochin High Court — Apart from Consti- 
tution, it has power, as a C >urt of Record to issue 
appropriate prerogative writs. AIR 1955 Trav-2o 
46 (48) (Pt B) (Pr 3). 

~-Art. 22 3 — A pplicability to cases arising before 
Const itution* 

Although Art. 226 does not apply to cases arising 
before the Constitution came into force, the High 
Court has, as a Court of rcord, jurisdiction to issue 
prerogative writs in such cases. ILR ( 1954) Trav- 
Co 2 59 : 1954 Ker L T 952 : AIR 1954 Trav-Co 444 
(445) (Ft A) (Pr 2) (DB). 


107. Revenue matters. 

See Notes 171 and 200. 

10S. Review. 

• Art 226 — Inherent power of ITgh Coui t to 

review its order un ler Art. 226, of the Constitution. 
See Civil P. C. (190S), S 151. AIR 1963 S C 1909- 

Art. 223 — Order under Art. 226 of Constitution 

— Review maintainable under S. 151, Civil P. C. See 

Civil P. C. (1908), S. 114. AIR 1960 All 152 

Art. 226 -Review-Orders in writ proceedings— 

Review lies — Provisions of Civil p . C. apphcab e 
Civil P. C. (1908), S. 114 and O. 47, R. 1 
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Ari. 2 20 of the Constitution gives power to the 
High Court to issue writs and make orders in the 
same fashion as are made in the King's Bench Divi- 
sion in England. The procedure however has not 
been set out in the Constitution, and in Civil Cases 
the procedure will be such as is laid down in the 
Civil P. C., or the rules framed by the High Court. 
Therefore in a proper cise an applicition for review 
would lie from an order passed in p-oceedings under 
Art. 226 of the Constitution. AIR '959 Bom 460 and 
AIR 1953 Mad 39. Foil.; A 1 R 1955 Madh B 108, Not 
followed. AIR 1962 C»1 346 (348) (Pt A) (Pr 3). 

\rt. 226— Power to review. 

High Prerogative Writs are issued under Art. 220 
of the Constitution and there is no direction in the 
Article, which empowers the Court issuing it to re- 
call its order with a view to cancel it, modify it, 
alter or vacate it. It being so, the only process known 
to law, by which orders are altered, modified or 
vacated is by way of review or appeal. The grouad 
of review must be something which should exist 
at the date of the decree or order and the rule does 
not authorise the review of an order which was right 
when it was made b jt on the happening of some sub- 
sequent event it became bjd. The power to review 
is not inherent in a Court. As there is no provision 
for the review of orders under Art. £20 in Indian 
la v, it caauot be aviiled of a? a remedy. The High 
Court therefore cannot review an order passed in a 
writ case. Case law discu sed. Madh B L J 1934 
H C K 300 ; Madh B L R 1954 Civil 100: AIR 1955 
Madh B 103 (108, 109) (Prs 5, 6. 7, 9) (DB;. 

Art. 226 — Order under — High Court has power 

to review— Civil P. C. (1908), O. 47, R. 1. 

II gh Court can review ils own order passed under 
Art 220. Since this oower of review of an order 
passed under Art. 226 is the power inhering in the 
Court, it is not, for that reason, fettered by th n words 
of 0.47, R. 1, Civil P. C., or any oth jr analogous 
law. AIR 1903 S C 1909, followed; AIR 1955 Madh 
B 108, no lojger good law. 

But where a decisi >a is arrived at on an erroneous 
assumption that (he unamended rule continued to be 
in force, clearly there i> au error apparent on the face 
of the record and the High Court, even without re- 
sorting to its plenary jurisdiction can review the ca : e 
under O. 47 R. 1, Civil P. C. ( 1949) 1 M id L J 222 : 
AIR 1949 P C 112 Rel.on. ILR (19621 Madh Pra 
788 : 1902 M P L J 281 : 1962 Jab L J 523 i A I R 
1962 Madh Pra 280 (582) (Pt A) (Prs 2. 3). 

Arts. 226 and 227 — Review — Order passed in 

accordance with law —Accepted view of law chang- 
ing hy new decision -Old order cannot he reviewed. 

If tha order was right according to the view of law 
prevailing when it was mada and if a subsequent 
cecision changes the accepted view of the law, t lien 
that subsequent decision cannot be made a ground 
for review of the order. I960 MPLJ (Notes; 2. 

Art. 226 — Power of review — Order can be re- 
called in exercise of inherent power— (Civil p. C: 

( 1908), S?. 114 and 151 and O. 4 < , R. 1) — (Tenancy 
Laws — Madras Estates Abolition and Conversion 
into Ryotwari Act (26 of 1943), S. 9-Madras Uitates 
(Supplementary) Act (30 of 1956), Ss. 3 and 10). 

When pending a ci/il suit in whi:h one of the 
questions to be determined was whether the village 
in question was an estate at all, the landholder ap- 

? loo * * tay , °* ilK 3ui r y under S. 9 of the Madras 
Act -o of 194 3 before the Assistant Settlement O dicer 
and on his refusal preferred a writ petition, the High 
Court issued a writ of mandamus for stay of that 
inquiry. lhe State whhh was a party respondent 
to the writ p.t tion, presented a petition under O. 47, 
R. 1 and S. 114, Civil P. C. and under Art. 220 of the 
Constitution, for a review of the order dire:tiag issue 


of mandamus. On the question whether the writ of 
mandamus directed before should be recalled and set 
aside. 

Held, (i) that it would not strictly be a case of 
review at all falling within the scope of O. 47, R. i, 
Civil P. C. , (ii) that in the writ petition what was 
in effe:t done was something of an interlocutory 
nature. The basis on which the order was pissei 
had disappeared with the suhseq lent change in legis- 
lation. Similarly the bar imposed by statutory 
authority to the determination ot the q icstion whe- 
ther the village was an estate could be removed in 
the exercise of the inherent jurisdiction vested in the 
High Court. Howe/er. this did not mean that any 
order passed in the exercise of the jurisdiction under 
Art. 220 of the Constitution can be set aside in exer- 
eise of the inherent p nvers of the High Court. 1959 
Mad W N 726 r 73 Mad LW 16: AIR i960 Mad 
177 (178) (Prs 8,9). 

\rt. 226— Order on application for issue of writ 
of certiorari — It subject to review for error apparent 
on the face of the record — Civil P. C. (5 ot 1908). 

O. 47, R. 1— Applicability. 

Where the civil jurisdiction of the High Courtis 
invoked under Art. 220 of the Constitution the Civil 

P. C is applicable (o the proceeding and if there is 
an error apparent on the face of the record in the 
order quashing proceedings undt r the Motor Vehicles 
Act. it can be set right under the powers of review. 

Where while passing the order, the Court did not 
consider the question whether the Government acted 
without jurisdiction in exercising its powers under 
S. 04-A of the Motor Vehicles Act or whether the 
order of the Central Road Traffic Board, was one 
which could be called either illegal or irregular or 
improper to enable the State Government to interfere 
with that order, such omission would constitute 
an error apparent on the face of the record so as to 
warrant a revitw of the order. I L R (1952) Mad 
10G0 i 65 Mad L W 164 : (1952) 1 Mad L J 448 i 
A I R 1953 Mad 39 (40) (Pt A) (Pr 11) (DBj. 

Aits. 226 and 137 — Review — Power of — Orders 
under Art. 226— Review of — Maintainability— Civil 
Procedure Code - Applicability — (Civil P. C. (19US), 
Ss. 141, 151 and O. 47, R. 1). 

No Court has an inherent power of review and 
tnat power like the power of appeal must be con- 
ferred on it by statute. The Constitution of India 
does not either specifically or by necessary implica- 
tion confer any such power upon the High Courts in 
readers arising under Art. 220. though there is such a 

provision as regards the supreme Court, namely, 
Art. 137. 

The contention that writ petitions involving dis- 
putes of a civil natrre are civil matters and would 
attract S. 141, Civil P. C., has some force but that 
section relates to matters merely procedural and can- 
not be interpreted to mean as applying all the provi 
sions of the Civil P . C. oi conferring a power of 
appeal or review in matters governed by special 
enactments. Hence, there being no provision an>- 
wheie in the Constitution for review of orders pa^ed 
under Art 22 0, the powers for the same provided 

Clvil , P ’ C * canLOt be invoked. A 1 R 1953 
Mad 39 Diss. from. AIR 1957 Manipur 39 (40) 

109. Rights conferred by Part III 
^ of Constitution. 

See also Note 12. 

(a) Suspension of. 

See Note 119 and Ibid, Arls. 358. 359. 

109. Rights conferred by Pari HI 
of Constitution. 

See also Note 12. 
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Art* 226 Patiala Recovery of State Dues Act 

- e xtracting out of fundamental rights — Procedure 
waid down in the Act for settlement of disputes be- 
tween Patiala State Bank and its customers — No in- 

!ETrr.'i4?sW " d igl See ,bid ' a,l 19 

Art. 226 -Infringement of fundamental rights. 

In the Bihar Act (9 of 1947) there are various pio- 
vi sion s laying down conditions which dealers must 
complv with or submit to. The provisions in the Act 
undoubtedly constitute restrictions on the funda- 
mental right to carry on business which is guaranteed 
to every citizen of India by Art. 19 (1) (g) of the 
-onstitiuion. If the Act is ultra vires the Constitu- 
tion and consequently void these onerous conditions 
can never be justified as reasonable restrictions within 
the meaning of Cl. (0) of that Article. A I R 1953 Pat 

u : u eV T e r rS ^ d ;, BeDgal [mmunit y Co. Ltd. v. State of 
dihar, I L R 34 Pat 905 : (1955) 6 SIC 446 • (1955) 

603,1955 SCJ 672 : 1955 S C V ffio 

( 2 Mad L J (SC) 16S : 1955 Andh \V R (S‘ C) 

A I ^ S C 061 (669, 726) (Pt U) (prs 5, 

1 * J/. 

“ Arf- 226-Rights conferred by Part Ill-Restric- 
tions— Reasonablentss — Justiciability — High Court 

9 ?“ I ti ??,° £ reasonabl ™ess of restriction. 
^9) ^dbI" L ~ 41 ‘ AIl< 1903 Ail 40S O10) (Pt A) 

euide — Canc^lktionT Cerli ^ lcafe ^ or P-fessiou of 

There is no rule or oilier law governing the grant 
of any cer.ificite nnr any provision under which it 

may be necessary for a person carrying on the pro- 
esson ofa gu'de to obtain a certificate from the 

authorities. A person can cany on this profession 

p W o h | hera h n rr rtlfica l e i r ° m the Superintendent of 
. ohcs n held or not by him. The certificate is thus 

in h- L r i atU u e ° a testimonial of good conduct granted 

Jl 6 a t (; h0 : ltie , S „ N ,° perS0u can claim a s 

g - tna. a certificate shall be granted to him or that 

Hnnod Tt e 0DC3 gr ? Dted tJ hinr ’ shal > be con- 

• rvd' T. here 18 no right either v.ith respect to it. 
Pn • f ot uecess ary for the Senior Superintendent of 
t olicr to have given an opportunitv to the petitioner 

n hl h ?,‘ r h '. m before cancelling the certificate, more 
’• I its cancellalim in no way affected the 

■ igh. Oi tne petitioner to carry on the profession of a 
gui Je. A I ft 1959 A'.l 573 (Prs 4, 5). 

■ “Art 229— Petition under— High Court must pio- 
t e p arT, etffal rights cf petitioners (1965) 6 Guj 

OH) ' 00 ' A 1 R 19GG Gu > 102 (105) (Pt C) (Pr 4) 

f ~|7 Art - 32 2 - A ) — (As added by Constitution) 
Application to J. k.i Order — Lessor and lessee— 
Breach of condition in lease — Forfeiture of lease— 
r e see s tundanuiital righi of possession thereafter, 
bee I oid, Art. 19. A £ It 1960 J & K 50 (FB . 

- Arts. 32 (2-A) (Jammu and Kashmir) and 14— 
scope Right to ofiicc or r'ght to promotion - Com- 
D amt r,t erroneous application of seivice rules — 

Writ under. 

-'••-Belt 32 (2-A) would apply only when one of the 
lun t imental rights vouchsafed by Part III of the 
Constitution is violated The right to office or Lie 
light .o promotion in Government service, does not 
nvolve any question cf any fundamental right. It is 
not a case which properly involves any question of 
equall y beiore the law or equal protection of laws 
. . °r KS 1 UT f case ol unconstitutional discrimina- 
iod ir such a case. Hence, there is no scope at all in 
the case, for the apolication ol Art. 14. A I R 19^9 
J & K 70 (70, 71) J’t A) (Pr 4). ° 9 

® — Art. 226 — Scope, 

Article 220 does not merely refer to the power of 


j C.k ,^ ourt bufa'so confers a right on citizens o! 
India to invoke that power wheD any of their riehts 
conferred by Part III are being prejudiced by unlaw- 
ful acts by the State or otner authorities. Indo- 
Mercantile Bank, Ltd. v. Commr. Quilon Munici 
pahty, I960 KerLj 1135 i 1960 Ker L T 1091 - 
(1960) 2 Ker L R 464 i ILR (I960) Ker 1435 .AIR 
1361 Ker 96 (97) (Pt A) (Pr 2) (FB). 

—Art. 226-Proclamation under S. 46- B of Bombay 
nustnct Police Act by authority not authorised - 
I roclamation not in accordance with law — Funda- 
mental rights sought to be restricted by order passed 
in pursuance of such proclamation— Action has to be 

u ^Msanfc^lon 20 ' S r e Bomba >' District Police Act 
!- ? i! 8 i 9 =° ' s ‘ 46 ‘ B ‘ 1954 Crl L I 770 : A I R 1954 

Kutch 15. 

• . Arts. 226 and 3 1— “Property”— Payments made 
to irregular forces (Shiledar s, etc) by Scindia, are not 
property Nature oi payment— Government of Madhya 
narat can stop these payments — No infringement of 

a? n? ental ~ No writ can issue. See Ibid, 

Art. 31. AIR 1953 Madh B 257 (FB). 


Arts. 226 and 19 (1) (f) — Property — Hereditary 
trusteeship —Scheme taking awav right to manage- 
ment of temple and its properties -Infringement of 
right under Art. 19 (1) (fj-lssue of writ. 

Hereditary trusteeship is ‘prooerty’ within the 
meaning of Art. 19 (1) if) of the Constitution and if 
there is an encroachment on the rights of the peti 
tinners as hereditary trustees, they can be granted 
appropriate relief. AIR 1954 Mad 385, Rel. on. 
u ° n a scrutiny of the scheme, framed by the 

H. R. E. Eoard and modified by the District Judge, 
lor the administration of the temple and its properties, 
that the petitioners who were hereditary trustees of 
th? temple, were shorn of all their rights and powers 
and dignities and they were reduced to the position 
ot dummies, left only with the doubtful honour of 
uC'Cnbing themselves as trustees of the temple. Since 
all the provisions in the scheme formed one integrated 
whole and it was not possible to salvage any part of 
it the whole of it must be set aside. ( l955> 1 M*d 
L T 243 : 68 Mad L W 26 : A I R 1955 Mad 120 
(121) (Pt A (Prs 3, 5). 

Art. 226 Hyderabad Agricultural Markets Act 
( 1339 F.), S. 5 — Rules under, R.40 — Tax and fee — 
Distinction — Petitioners having oil mill at R. — 

I etitior.ers purchasing ground-nut from other places 
for their own use — Levy of fee on groundnut by 
Market committee of R — Legality — Levy of fee was 
interference with free trade and business and con- 
travened Art. 1 9 (1) (g) — Could be challenged under 
Art. 220. ",ee Hyderabad Agricultural Markets Act 
(2 of 1339F), S. 5. AIR 1960 Mys 73. 

~ Art. 226 — Suspension of license during prosecu- 
tion — It is possible but not without findings as to 
contravention — D. M. suspending license without 
the Sliding — There is interference with fundamental 
right. See C. P. 6c Berar Bice Mills Licensing Order, 
Cl. 5. 1952 Nag L J (Notes) 4 


Art. 226— Power of High Court under. 

The power of the High Court under Art. 220 for 
enforcing fundamental rights is very wide and is not 
restricted to the issuing of only the well-known 
writs under the ccnmon law. Those writs may not 
prove adequate to deal with every infringement of a 
fundamental right, A fundamental right guaranteed 
b} the Constitution may be put in jeopardy by an 
act of the executive. The Court has been empowered 
to issue to anv person or authority, and in an appro- 
priate ca<e even to the Government, directions, 
orders, or writs for the enforcement of rights con- 
ferred by Part III of the Constitution. Misc. Petn. No- 
5 of 1950, Bel. on. ILR (1951) Nag 959 : AIR l9ol 
Nag 138 (140, 141) (Pt B) (Pr 19) (DB). 
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—Arts. 220, 19 (1) (g) — Order issued under Cl. 10 
of Punjab Coal Control Order (1955) being illegal 
-and ultra vires and affecting fundamental right of a 
person to carry on his trade or business under 
Art. 19 (1) (g) — Held writ under Art. 220 should 
issue. 63 Punj LB 593 : ILR (1962) 2 Punj 595 i 
AIR 1962 Punj 32 (38) (Pt G) (Pr 12) (DB). 

Art. 226— General Clauses Act (1897), S. 23 (5) — 

Presumption under — Scope and effect— ‘Duly made' 
Meaning — High Court can examine and pronounce 
upon validity of rules under Art. 220 of the Constitu- 
tion. See General Clauses Act (1897), S. 23 (5). AIR 
1962 Raj 24 (DB). 

• Art. 226 — Notifications by Rajashihan State 

withdrawing privileges granted by Ruler of Udaipur 
to Zamindars, to manufacture liquor for private con- 
sumption — Privilege held not right to property — 
No infringement of fundamental right. See ibid, 
Art. 31. AIR 1954 Raj 85 (FB). 

—Art. 226— Powers of High Court— Extent. 

The power of High Court under Art. 220 for 
enforcing fundamental rights is very wide, and is not 
restricted to the issuing of the well-known writs 
under the Common Law. A fundamental right gua- 
ranteed by the Constitution may be put in jeopardy 
by the executive, and the Court has been empowered 
to issue to any person or authority and in an appro- 
priate case even to the Government, directions, orders 
or writs for the enforcement of rights conferred by 
Part III of the Constitution. 1952 Raj LW 71 : ILR 
(1952) 1 Raj 853: AIR 1952 Raj 137(139) (Pt E) 
<Pr 8) (DB). 

Arts. 226, 19 (1) (g) — Bus stand fee — Fee and 

tax — Distinction — Bus stand fee is not same as 
license fee — Former does not fall under category of 
£axes — Levy of such fee is not unauthorised and aoes 
not amount to unreasonable restriction ot freedom to 
carry on business — (Municipalities — Cochin Muni- 
cipal Act (18 of 1113), S. 251). AIR 1955 NUC (Tray. 
Co) 4127. 

—Art. 226 — Scope — Travancore-Cochin Paddy 
(Acquisition and Movement) Control Order, 1950 — 
Exercise of powers under — If infringe fundamental 
rights— Issue ol writ — If called for. See Travancore- 
Cochin Paddy (Acquisition and Movement) Control 
Order, 1950. AIR 1952 Trar-Co 455 (DB). 

Art. 226— Petitioner granted India-Pakistan pass- 
port hy Go/ernment of India — District Magistrate 
illegally cancelling and seizing same — Cancellat on 
confirmed by Government of India — Confirmation 
cannot make unauthorized action of District Magis- 
trate, an authorised one — Matter would be different 
if District Magistrate had been delegated the autho- 
rity of cancellation — Confirmation by Government 
of India had only effect of revocation and impound- 
ing the passport — This right held could not be 
questioned, bring one of the terms on which passport 
was issued — Even if passport was property within 
meaning of Art. 31, the revocation and impounding 
would be one by authority of law within meaning of 
Art. 31— Granting and revoking anj cancelling of 
passport was within discretion of Government of 
India — It was not a fundamental right to have 
passport issued — VViit would not therefore be granted 
against the order of the District Magistrate sin ae it 
would not be carried into effect. Sea Ibid, Art. 31. 
AIR 1962 Tripura 7. 

Art. 226 — Salary already earned by a Go/ern- 

ment servant is his property and a deduction not 
made in accordance with statutory rules infringes 
his fundamental right to property under Art. 19 and 
Art. 31 and relief must be granted under Art. 220. 
See Ibid, Art 19. AIR 1955 Vin Pra 21. 

[Vol. 4 ] Fn.D. 05. 


Art. 226 — Seizure of goods without authority of 

law — Infringement of fundamental rights both under 
Art. 19 and Art. 31 — Relief must be granted under 
Art. 220. See Ibid, Art. 19. 1955 Cri L J 747 i AIR 
1955 Via Pr* 17. 

109 (a), Suspension of. 

See Note 119 and Ibid, Arts. 358, 359. 

109,1. Scire facias, writs of. 

See Note 37 (b). 

110. Statutory body, writ against. 

See Noles 5 and 177. 

111. Stay of proceedings. 

• Art. 220— Writ petition— Power of High Court 

to grant interim stay Ait. 220 does not expressly 
confer upon the High Court any power to grant 
interim stay during the hearing of the writ petition. 
Such power cannot also be inferred from any provi 
sion contained in it. Further, the power of issuing a 
direction or order is exactly similar to the power of 
issuing a writ. If no ex parte writ can be granted, no 
ex parte order of stay also can be granted in exercise 
of the powers under Art. 220. Moreover, a petitioner 
has no absolute right to an interim oider of stay, 
ex parte or alter hearing the other party. Cyan 
Chand Bhatia v. Rent Control and Eviction Officer, 
Lucknow. 1905 All L J 924:1965 All WR(H C) 
676 : AIR 1966 All 57 (01) (Pr 1G) (FB). 

Art. 226— Interim relief — Effect of — Writ peti- 
tion against order of removal — Interim order of stay 
of proceedings passed — Order staying execution of 
order of removal but order of removal remained 
intact — Disqualification which was simultaneous 
with removal could not be staved under interim 
order. 1964 AM L 1 1073 i AIR 1965 All 370 (371, 
372) (Pt B) (Pr 5) (DB). 

Art. 226— Power of High Court — Order in writ 

petition declaring certain provisions of statute un- 
constitutional and quashing certain orders passed 
thereunder — Application for certificate for leave to 
appeal to Supreme Couit pending — Power of High 
Court to grant interim relief in form of stay order. 
See Civil P. C (1908), O. 45, R. 13. AIR 1957 All 505 
(DB). 

Art. 226 — Appeal — Stay — Application under 

Art. 220 for quashing order of election Tribunal- 
Balance of convenience has to be seen — Balance of 
convenience held lay in letting order of Election 
Commissioner take its o wn course. AIR 1955 NUC 
(All) 1758. 

Art. 226— Civil P. C. (1908), S. 151- High Court 

has inherent power to grant a stay of mandamus. 

Sea Civil P. C. (1908), S. 151. AIR 1953 Hyd 73. 

Arts. 226, 227— Decree for Rs. 52.000 — Pending 

appeal in High Court, stay of execution of decree 
granted by Single Judge on condition to deposit in 
Louit Rs. 20,000 — Stay order was passed by com- 
petent Court and could not be challenged on ground 
that condition imposed was heavy. (1965) 2 Ker L R 
440 : 1965 Ker L T 167 i 1965 Ker L J 194 : ILR 
(1996) 1 Ker 115 : AIR i960 Ker 141(142) (Pt B) 
(Pr 2) (DB). 

• Art. 220 -Order restraining Income-tax Officer 

from enforcing assessment — Order by Income-tax 
Officer passed on same day subsequent to High 
Court’s order is without jurisdiction. Sarup Chand 
and Ilukumchind v. Unioi of India, ILR (1952) 
Madh B 422 « (1953) 23 ITR 382 i AIR 1953 Madh B 
65 (77) (Pt H) (Pr 3i) (FB). 

Art. 229 — Municipal Election —Acceptance of 

nomination ‘papers prima facie involving illegality 
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— Petition for writ of certiorari for quashing 
interim order of temporary injunction — Confirma- 
tion of — (Elections — M. B. Municipal Election 
Rules (1945), R. 26). 

Where a petition for a writ of certiorari is admit- 
ted by the High Court against the order of an 
Election Officer, accepting nomination papers of 
candidates which were not signed by them at the 
time of presentation contrary to R. 20 of M. B. 
Municipal Election Rules, 1954, the acceptance of 
the nomination papers prima facie involves illegality 
and since the petition for writ has been admitted, 
the interim order of temporary injunction restraining 
the authorities concerned from pioceeding with the 
municipal election, ought to be confirmed Madh 
B L J 1955 H C R 848: AIR 1955 Cal 83 and AIR 
1955 Andh Pra 17, Rel. on. 

The coatention that a temporary stay may result 
in frustration has some force but in matters of this 
kind the question which ought to be considered is 
as to whether the election proceedings which prima 
facie appear to be not in order ought to be allowed 
to go on. The reason indicates that it is more in 
the fitness of things that they should be held up 
temporarily than allowed to proceed. 1958 Jab L J 
85 i 1957 M P C 811. 

Art. 226 — Madras General 9ales Tax (Turnover 

and Assesement) Rules (1939) R. 10 (1) — Assessment 
under — Petition under Art. 220 against— No stay of 
further proceedings— Assessment during pendency of 
writ petition is not illegal. ILR (1965) 2 Mad 294 i 
(1966) 1 Mad L J 166 : ( 1966) 18 S T C 60. 


Art. 226 — Interlocutory order— Stay of sale for 

realisation of income-tax — Jmisdiction of High 
Court under Art. 226 cannot be invoked — Income- 
tax Act (1922), S. 46. 

Jurisdiction of the High Court under Art. 220 
cannot be invoked for the sole purpose of obtaining 
an interlocutory order to stay the sale of properties 
in proceedings for realisation of Income-tax. AIR 
1952 S C 12, Rel. on. (1960) 40 I T R 338 i (1961) 
1 Mad L J 165 i AIR 1961 Mad 104 (105) (Pr 3). 


Art. 220 — Writ proceedings against order of 
assessment — Application for stay of recovery of 
tax already pending before Income-tax Officer — 
High Court will not grant stay of recovery of tax— 
(Income-tax Act (1922), S. 45). (1951) 20 1TR 51 
(Cal) Not foil. AIR 1953 Punj 113, Rel. on. AIR 
1957 Tripura 15 (18) (Pt D) (Pr 20). 


112. Sub-judice question. 

See Note 88. 

113. Subsequent events. 

—Arts. 220 and 311 — Subseqent events — Power to 
take note of -(Municipalities— U. P. Municipalities 
Act (2 of 1916), S. 69-A). 

The Court must take into account subsequent 
events that have happened and if they render any 
relief that the Court can give in the writ petition 
ineffective, it must refrain from granting it. A Court 
should not grant a relief that can be immediately 
rendered ineffective by a valid act of the party against 
whom it is granted. Where an illegal order of sus- 
pension is supplanted by another order of suspen- 
sion, in the face of such order, whether legal or 
illegal or contemptuous or not, it would be useless 
for the Court to quash the earlier order of suspen- 
sion, because the petitioner must remain under sus- 
pension under the second order of suspension 1959 
All L J 849 i AIR 1959 All 686 (688) (Pt B) (Pr 4)'. 

Art. 226 — Subsequent events. 

A petition was filed against the renewal of a tem- 
porary permit under the Motor Vehicles Act. On the 


date of petition the original permit had not expired 
But there was the admission of the Government on 
recc rd (hat they had been illegally renewing tempo* 
rary permits, so as to make them run for a period 
in excess of four months allowed by the statute. 

Held, that in these circumstances it was not t 
proper exercise of the discretion under Art. 220 of 
the Constitution to dismiss the writ petition on the 
technical ground that on the date of the petition the 
permit was valid and therefore it was not open to 

the Court lo look into subsequent event namely that 

of the renewal of the permit after the petition bad 
been hied, for the same purposes so as to exceed the 
statutory limitation of four months. 1957 All L } 
818 i 1957 All WR(HC) 824. 


Art. 226 — Subsequent events. 

The Court is entitled to take notice of subsequent 
events for the purpose of giving effective and com- 
plete relief to the petitioner. AIR 1952 Cal 687 (6881 
(Pt C) (Pr 0). 


Art. 226 — Subsequent events— (Coorg Agricul- 
tural Income-tax Act (1 of 1951), S. 3). 

The assessee, assessed to agricultural income-tax 
under the Coorg Agricultural Income-tax Met on 
income derived during the year ending 31-3-1951, ap- 
plied under Art. 220 to have the order of assessment 
quasned contended that in considering the question 
relating to the authority of the Income-tax Officer to 
make the assessment, the Court was limited to the 
consideration of the la w as it stood on the date of 
assessment and could Dot take into consideration the 
effect of subsequent amendnent cf the Act. 

Held, that the contention was not correct. In 
dealing with a curative act, the test to be applied 
was whether the Income-tax Officer, if he were now 
making the assessment for the year 1951-52 would 
not have the authority to make it. ATR 1947 F C 
48, Rel. on. AIR 1958 Mys 162 (112, 118) (Pt G) 
(Pr 42) (DB). 

Art. 220 — Powers of High Court — Scope of — 

It cannot convert itself into Court of appeal — 
Subsequent events— Power to take notice. 

The control which the High Court exercises under 
Art. 220 through a writ of certiorari, over judicial or 
quasi-judicial tribunals or bodies, being not in aD, 
appellate but supervisory capacity, the High Court 
does not review, or reweigh, the evidence upon 
which the determination of the inferior tribunal 
purports to be based. In such circumstances, the- 
High Court will issue a writ of certiorari only for 
correcting errors of jurisdiction. Decision, even if 
wrong, on facts or law cannot be corrected by a 
writ of certiorari. Consequently, the High Court in 
exercising jurisdiction under Art. 220 will not take 
notice of subsequent events or change in the law 
which may or may not invalidate the impugned 
order. 1956 BLJR 570 : ILR 35 Pat 730 : AIR 1957 
Pat 725 (728) (Pt B) (Pis 18, 19, 20) (DB). 

Arts. 226 and 227 — Change in law duriDg pen- 
dency of writ petition— Charge is of no consequence 

and cannot be taken into consideration in dt ciiirjp 

writ petition. 66 Pun L R 552 i AIR 1965 Punj 21 
(22) (Pt B) (Pr 7). 

Ait. 226 — Eetrospective effect — Houses and 

Rents — Punjab Requisitioning c*f Immovable 1 ro- 
perty (Temporary Powers) Act (17 of 194/) kas 
Punjab Requisitioning of Immovable Property (Te 
porery Powers) Act (48 of 1948). 

Where the requisitioning order w as . P as . s ^ ° 
December 1947, under the Act of 194/ th 0 
quisitioning order can be challeiged under Art- 
of the Constitution, since the amendment ot tnt 
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Aot of 1948 by Act 10 of 1949 virtually converted 
the order of requisitioning into one under the Act of 
1948. ILR (1951) Puni 438 i 53 Pun L R 391 : AIR 
1952 Pun| 70 (?7) (Pt F) (Pr 12) (DB). 

Art. 520 — Successive applications— Subsequent 

•vents— Change in law. 

Where a previous application under Art. 220 for 
habeas corpus was dismissed by the Rajasthan High 
Couit on the ground that it was not competent to 
revise a sentence passed against the petitioner by the 
Courts of the former Jaipur State which had long 
before become final, and this opinion of the Rajas- 
than High Court has since then been altered on 
account oi the Full Bench decision, and now it was 
considtred competent for the Rajasthan High Court 
to go iato the question of the legality of the sen- 
tence parsed by the Couits of the former Jaipur State, 
in 'spite of the fact that those orders had become 
final long before, the new circumstance which arose 
in the case supports the petitioner in making a 
second application under Art. 220 for the same relief: 
Case law rtf. 1956 Rai L W 20 : ILR (1955) 5 Rai 
•72 i 1955 Cri L J 1390 : AIR 1955 Raj 161 (162) 
(Pt A) (Pr 8) (DB*. 

114. Successive applications. 

See also Notes 105 and 210 and Civil 
P. C. (1908), S. 11. 

(a) Mandamus. 

114. Successive applications. 

See also Notes:l05 and 210 aod Civil 
P. C. (1908), S. 11. 

• —Arts. 32, 19 and 31 — Khorposh grants to 
junior members of the family of Rulers of Native 
States first in the shape of lands but ultimately assum- 
ing share of money allowances payable at regular 
intervals— States merging in Dominion of India— Be- 
fore coming into force of the Constitution, Govern- 
ment by their order slopping the grants— Junior mem- 
bers entering into prolonged correspondence with 
Government insisting upon their rights under the 

rants by the former Rulers -Only in 1957 such mem- 
ers realising that they had no hopes of any revision 
by Government of their policy — Held that every 
periodic deprivation of money allowance would give 
such members a right to approach I he Supreme Couit 
for relief under Art. 32 and it could not be held that 
rights guaranteed by the Constitution could not be 
founded upon in respect of. action which arose before 
the Constitution. Promod Chandra Deb v. State of 
Orissa, (1963) 1 S C J li 1962 Supp (1) SCR 405 i 
AIR 1902 S C 1288 (1295) (Pt A) (Pr 10). 

• Arts. 226 and 32 — Rejection of application 

f under Art. 220— Subsequent application under Art. 32 
for same relief— If lies. See Supreme Court Advocates 
(Practice in High Courts) Act (18 of 195 J > , S. 2. AIR 
1952 S C 369. 


rejected would not be allowed to be reagitated in the 
second petition. AIR 1950 All 100, Ref. 1961 All L J 
606. • 

Art. 220— Successive petitions by different per- 
sons— If birred— Suppression of fact of dismissal of 
prior petition— Effect. 

The petitioner who was a member of a District 
Board filed a petition under Art. 220 praying for the 
issue of a writ of quo warranto commanding the res- 
pondent to show the legal authority under which he 
was holding the post of the Secretary of the Board, 
Prior to this, K one of the unsuccessful applicants 
for the post of the Secretary, had filed a petition 
under Art. 220 also praying for the issue of a writ of 
quo warranto against the respondent. That petition 
was dismissed not on merits but on the ground that A 
could not maintain it. 

Held, that K's petition not having been dismissed 
on merits but on the ground that he could not main- 
tain it, the dismissal of that petition could not be 
urged on the ground of suppression oi the fact of 
prior dismissal as a bar to the entertainment of the 
present petition. A I R 1959 All 589 (592) (Pt A) 
(Pr 6). 

[Overruled on another point in A I R 1904 All 109]. 

—Art. 226— Successive applications. 

Relief claimed io petition under Art. 220 same as 
was claimed in earlier petition — In view of decision 
in earlier petition relief in subsequent petition cannot 
be granted. 1955 All L J 657 : A I R 1956 All 100 
(1C 2) (Pt D) (Pr 8). 

“Art, 226— Certiorari— Procedure- Second appli- 
cation if barred. 

If the former application for the issue of a writ of 
'certiorari' is not refused after hearing it on merits, 
but it is allowed to be withdrawn for want of suffi- 
cient materials to support the application, a second 
application is not bai red. AIR 1953 Cal 297 (299) 
(Pt D) (Pr 10). 

Art. 226 — Successive applications — Maintain- 
ability. 

When an application for prerogative writ has been 
made, argued and refused on the grounds of defects 
in the case, it is not competent for the applicant to 
make a second application for the same writ on 
amended affidavits containing fresh materials. 1957 
M P C 770 i 1957 lab L J 1039 : 1958 M P L J 184 i 
AIR 1958 Madh Pia 82 (82, 83) (Pt C) (Pr 2).- • . 

Art. 226 — Writ for quashing list of successful 
candidates- Ground of attack net taken by petitioner 
in prior writ petition by him — lie cannot raise it in 
subsequent writ petition — Applicant held had no 
cause ol action. See Ibid, Ait. 10 (4). A I R 1963 Mys 



Art. 220— Successive petitions— Maintainability 

— Bar of res judicata not applicable in terms — R. 7 of 
Ch. XXII of Rules of Court applies — Civil P. C. 
(1908), S. 11 — High Court Rules and Orders — 
(Allahabad) Rules of Court (1952). Ch. XXII, R. 7. 

The rule of res judicata, as embodied in S. 11, Civil 
P. C., does not, in term, apply lo the writ petitions 
under Art. 220. The granting of relief on writ peti- 
tions is purely a matter of discretion. The principle 
that discretion should not be exercised in favour of 
entertaining a second writ petition if an application 
on the same facts and points has been rejected, is 
well settled. In the rules of Court that principle has 
been embodied in R. 7 of Ch. XXII, whi;h deals 
with direction, order or writ under Art. 220 of the 
Constitution. 

Held, in the circumstances of the case that the 
ground taken in the previous writ petition which was 


-Art. 220— Successive applications — Principle of 

res judicata — Applicability — (Civil P. C. (1908), 
11 )# 


Even if one were to agree that the provisions of res 
judicata, as incorporated in S. II, Civil P. C. may not 
strictly apply to successive writ applica'ion, the 
K 11 ®™ 1 principle of res judicara. apart from S. 11, 
Civil r. C., can be made applicable to writ applica- 
tions also. 1956 B L J R 727 : 1956 Pat lIUGi AIR 
1959 Pat 182 (186) (Pt E) (Pr 12) (DB). 


Arts. 226 and 227 — Successive applications — 
Maintainability. 

When a petition for a writ is dismissed on the 
ground that it is premature, another petit on can be 
hied when the circumstances which necessitated it 
have come into existence. Apart from the mere ques- 
tion of principle, where the petition was dismissed 
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as withdrawn with approval of the High Court, and 
with at least its implied consent that a fresh petition 
on more or less the same grounds would be entertain- 
ed the petitioner can come to the Court with his 
petition when the anticipated circumstances have 
arisen. The principles contained in O. 23. R. 1, Civil 
P. C., relating to suits cannot be strictly applied to 
applications for the exercise of the Court’s extraordi- 
nary jurisdiction under Arts. 220 and 227 of the 
Constitution. A I R 1950 Punj 157 (158; (Pt A) 
(Prs 9, 10, 11). 

Art. 226 (1- A) — Successive applications for writ 

— Continuing wroDg — What is — Impugned order 
giving rise to continuing cause of action passed by 
authority situate beyond jurisdiction of High Court 
—Writ against, not maintainable prior to addition of 
Sub-Art. il A)— Fresh petition is maintainable when 
jurisdiction of High Court is exteaded by Art. 226 
(l-A) even assuming that it is not retrospective. 

A sale of evacuee property in favour of the peti- 
tioner was cancelled by an order passed by the De- 
puty Chief Settlement Commissioner whose residence 
was beyond the jurisdiction of the High Court and 
the property was ordered to be resold by public 
auction. The oetitioner filed a writ application before 
the Rajasthan High Couit prior to the amendment of 
Art. 220 by addition of cl. (1-A) by the Const.t itiou 
Fifteenth Amendment Act. The question was whe- 
ther a second writ petition could be maintained after 
the coming into force of the Constitution (Fifteenth 
Amendment) Act, 1903, even assuming that it was not 
retrospective in elfect. 

Held, that as the impugned order had not yet been 
implemented, the danger of the encroachment on the 
petitioner’s right to hold the possession of the pro- 
perty still continued and that a continuing cause of 
action had accrued to the petitioner after the im- 
pugned order was passed which entitled him to 
invoke the jurisdiction of the High Court by filing a 
fresh writ to challenge the impugned order alter 
the jurisdiction of the High Court was extended by 
means of Art.' 220 (l- V). 

It the wrongful act causes an injury which is com- 
p’ete, there is no continuing wrong even though the 
damage resulting from the act may continue. If, 
however, a wrongful act is of such a character that 
the injury caused by it itself continues, then Ihe act 
constitutes a continuing wrong. In this connection it 
is necessary to draw a distinction between the injury 
caused by the wrongful act and what may be describ- 
ed as the effect of the said injury. A I R 1959 S C 
793, Foil. I L R (1964) 14 Raj 757 i 1961 Faj L*W 
387 i A I R 1964 Faj 260 (267) (Pt B) (Prs 31, 32) 
(DB). 

Art. 226 — Second application — Withdrawal of 

prayer in first application under misapprehension of 
fact— Scctnd application is maintainable. 

Generally speaking, a second application for a writ 
under Art. 220 will not lie if the first application for 
a similar relief has been dismissed. But where the first 
application has been withdrawn on the ground that 
the materials were insufficient, a second application 
may be made. (1892) 2 Q B 21, Rel. on. 

Similarly where in the previous application the 
prayer was never refused, but was withdrawn by the 
applicant under misapprehension of frets, a second 
application for the relief, upon discovery of the mis- 
take of fact would be maintainable. 1954 Faj L W 
543 : I L R (1954) 4 Faj 743 : A I R 1954 Faj 200 
(202) (Pt A) (Fr 8) (DB). 

114 (a). Mandamus. 

■ Art. 226 — Successive application. 

Where an application for a writ of mandamus is 
once rejected on the ground that no prior demand 


for justice was made, no second application is enter- 
tained in any circumstances, even though, since the 
rejection of the first applicalion, a demand for justice 
may have been made. This rule has been applied by 
English Judges inexorably. (1845) 0 Q B 721 and 
(1892) 2 Q B 21, Rel. on. 


However, this rule is not followed in practice in 
the High Court of Calcutta. I L R (1959) 1 Cal 91 1 
AIR 1958 Cal 219 (226) (Pt E) (Pr 20) (DB). 


115. Suo motu interference. 

— j-Art. 220 -Jurisdiction of High Court— Power of, 
to issue suitable writ suo motu. 

The High Court has jurisdiction under Art. 220 of 
the Constitution to grant the relief as against the 
defendant, even though the matter has not come in 
its writ jurisdiction oa an application under Art. 220, 
and is before the High Court in an appeal from an 
order. 1959 All L J 7U4 « I L R (1959) 2 All 92 : AIR 
1959 All 675 (681) (Pt I) (Pr 27) (DB.. 

Arts. 216 and 227 — Powers of High Court to 

quash orders suo motu — Order awarding compensa- 
tion under S. 11, U. P. Act 26 of 1948 unconstitu- 
tional -Order set aside on review by Land Acquisi- 
tion Officer without jurisdiction Quashing of 

orders. 

The Land Acquisition Officer had passed an order 
under S. 11, U. P. Act 20 of 1948 awarding compensa- 
tion in contravention of the provisions of the Consti- 
tution as it stood amended after the coming into 
force of the Constitution (Fourth Amendment) Act, 
1955. The State Government made an application for 
review' of the order as soon as they become aware of 
the Constitution (Fourth Amendment) Act and then 
followed it up by an application for reference of the 
matter to the Court. There was undoubted delay in 
making the two applications. The Land Acquisition 
Officer though he had no jurisdiction to review his 
previous order, set it aside by another order. Where- 
upon the applicant applied under Art. 220 for quash- 
ing the second order. 

Held/that in the circumstances of the case both the 
orders should be quashed, with the result that the 
Land Acquisition Officer should now proceed to deter- 
mine compensation according to law. The words of 
Art. 220 are wide enough t a authorise the High Court 
to quash an order suo motu. In any case, the High 
Court has power under Ait. 227 of the Constitution 
to set aside that order. 1 L R (1957) 2 All 88 i A I B 
1958 All 154 (155 ) (Pt G) (Pis 17 .18) (DB). 

— Art. S20 -U. P. Panchayat Raj Act (1947), S. 85- 
Power to act suo motu when a revision is found to be 
defective. See U. P. Panchayat Raj Act (20 of 1947), 

S. 85. AIR 1954 All 340. 


— Art 226 — Powers under — Conditions necessary 
ar exercise of. 

It is certainly not the province of the High Court 
a interfere suo motu or at the instance of any person 
whenever there is any disregard or violation of any o 
le provisions of the Constitution. The High Court 
ower under Art. 220 of the Constitution can only 00 
ivoked at the instance of a person who has a per- 
anal grievance against any act of the State in 

lecutive capacity which inflicts a legal injury 

im. The right w’hich is the foundation of a peti i 
nder Art. 220 of the Constitution is a P 0r f> na f l 
idividual right. The nomination of a member to me 

fadras Legislative Council by His Excellency 
'overnor ot Madras in pursuance of Art. 17 . • 

ad (5) of the Constitution of India does not infnng 
le personal right of any elected member eve 
idirect manner so as to entitle him to sm ■ l 

lication for the issue of a writ of certroran o quasn 

le order of His Excellency the Governor. It cann 
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be said that it is incumbeDt on the Court to interfere 
suo motu in the matter and issue a writ of certiorari. 
(1952) 2 Mad L J 071 i AIR 1953 Mad 94 (95, 96) 
(Pt A) (Prs 3, 4, 5) (DB). 

116. Suppression of material facts. 

See Note 11. 

117. Supreme Court, appeal to. 

See Note 10. 

118. Supreme Court, power to issue. 

See Notes 12 and 13. 

119. Suspension of writ jurisdiction. 

See also Notes 12 and 217 and Ibid, 
Arts. 359, 359. 

• — " Art. 226 — Interpretation of Art. 359— Article is 
capable of only one construction — Scope of Ait. 358 
compared with that of Art. 359 — Etfect of Presiden- 
tial Order— Right to move High Court under Art. 220 
falls within mischief of Ait. 359(1) — Nature of pro- 
ceedings that are barred by Presidential Order under 
Art. 359(1) ‘Any Court* in Art. 35^(1) mean any Couit 
of competent jurisdiction— Vires of Defence of India 
Act and Rules on ground of violation of fundamental 
rights in issue in proceedings under S. 491(l)(b), 
Criminal P. C. — Proceedings fall within mischief of 
Art. 359(1), and the Presidential Order — Validity of 
Defence ot India Act and Rules thereunder cannot be 
questioned on ground of violation of fundamental 
rights under Arts. 14, 21 and 22 for period of opera- 
tion of Presidential Order under Art. 359. See ibid, 
Ait. 359. 1964 (1) Cii L J 269» AIR 1964 S C 381. 

• Art. 220 — Applicability — Detention under 

Defence of India Act and Rules — Presidential order 
suspending enforcement of fundamental rights under 
Arts. 14, 21 and 22 during operation of order— Deten- 
tion can be challenged on grounds of infringement of 
rights other than those specified in the order. See 
Ibid, Art. 359(1). 1964 (1) Cri L J 269 i AIR 1964 
S C 381. 

• Arts. 226 (1) 32 (1), 359 (l) — Criminal P. C. 

(1898), S. 491 (1) ib) -Detention under Defence of 
India Act not open to challenge by virtue of Presi- 
dential Order under Art. 359 (1) — Detenu cannot get 
mere declaration that Defence of India Act is in- 
valid. 

What Art. 359(1) purports to do is to empower 
the President to make an Order by which the right 
of the detenu to move the Court to challenge the 
validity of his detention on the ground that any of 
his fundamental rights specified in the Order have 
been contravened, is suspended, and so, it would be 
unreasonable to suggest that what the detenu cannot 
do in order to secure his release, he should be allow- 
ed to do merely for the purpose of obtaining an 
academic declaration that the Defence of India Act 
and the Rules are invalid. A proceeding taken under 
S. 491 (1) (b), Criminal P. C., Jike a petition filed 
under Art. 220 (1) or Art. 32 (1) is intended to obtain 
relief, and the relief in such cases means the order 
for the release oi the detenu. If the detenu is prohi- 
bited from asking for an order of release on the 
ground that the challenge to the validity ot his order 
of detention cannot be made during the pendency of 
the Presidential Order it would not be open to the 
same detenu to claim a mere declaration either under 
S. 491, Criminal P. C. or Art. 220 (l) or Ait. 32 (1) of 
the Constitution. It is not open to the High Court to 
consider the validity ol the impugned Act without 
.relation to the prayer made by the detenu in his peti- 
tion. The proceedings commenced by the detenu by 
means of his petition under S. 491 (1) (b) constitute 
one proceeding and if the sole relief which the de- 


tenu seeks to obtain cannot be claimed by him by 
virtue of the Presidential Order, it would be unreason- 
able to hold that he can claim a different relief, viz., 
a mere declaration. Such a relief is clearly outside 
the purview of the proceedings under S. 491 (1) (b), 
Criminal P. C and Arts. 220 (1) and 32 (1). Makhan 
Singh Tarsikka v. State of Punjab. (1964) 1 Cri L J 
269 i (1964) 2 SCA 663 : AIR 1964 S C 281 (403) 
(Pt F) (Pr 45). 

Ait. 32— President ordering suspension of right 

to]move Court for enforcing rights under Aits. 21 and 
22— Effect of the order— Person detained under R. 30 
of D. I. Rules — Petition to Supreme Court under 
Art. 32 for issue ol writ of habeas corpus— Petitioner 
held had no locus standi to enforce the light Vali- 
dity of Defence of India Ordinance, 1902 challenged 
—Petition not maintainable. See Ibid, Ait. 359 (1). 
1964 (I) Cri L J 132 i AIR 1964 S C 173. 

• Art. 32 — D erson detained under R. 30 of D. I. 

Rules — Repeal of Defence of India, Ordinances — 
Effect of Repeal — Section 8 of General Clauses Act, 
1897— Applies to President's order under Art. 359 (1) 
— Defence has no right to challenge vires of D.I. Act or 
Rules. See Defence oi India Act 1 1902), S. 48. 1964 
(1) Cri L J 132 i AIR 1964 S C 173. 

Arts. 226, 352, 35S and 359 — Proclamation of 

emergency and suspension of fundamental rights — 
High Court’s power to issue writs or direction under 
Art. 226— Ho */ lar affected — Order of detention 
under Defence of India Act — Interference by High 
Court — Defence ot India Act (1962), S. 45— Powers 
ot High Court under Art. 226 not at fected— Defence 
of India Act (1962), S. 45. 

Article 220 confers upon all the High Courts new 
and very wide powers subject alone to the two limi- 
tations of territorial jurisdiction, and the availability 
of the person or authority upon whom the writ issues, 
within such territory. Its power cannot be taken away 
or curtailed by aDy legislation short of an amend- 
ment of the Constitution. Any law which seeks to 
take away and restrict the jurisdiction of the High 
Court under Art. 220 must be held to be void and the 
High Couit will be clearly entitled to exercise its 
poweis under Art. 220 free from the fetters imposed 
diiectly or indirectly. But it does not folio v from this 
that the High Court will issue a writ regardless of the 
scheme of the particular Act and the nature of the 
orders passed thereunder. If the scheme of the Act 
is that the decision of the executive should be final 
and no justiciable right is created, Art. 220 cannot be 
invoked for converting an executive act into a judi- 
cial or quasi-judical act thereby defeating the object 
of the enactment ; AIR 1958 S C 956; AIR 1953 Mad 
392 and AIR 1953 Mad 972, Rel. on. Under Art. 359 
(1) of the Constitution, the President has power to 
suspend the enforcement of any of the rights con- 
ferred by Part Ilf during the Emergency, and for the 
period. In exercise of this power, on 3rd November, 
1902 a Notification was issued by the President 
(G.S.R. 1402) declaring that the right of any person 
to move any Court for the enforcement of the rights 
conferred by Arts. 14, 21 aad 22 of the Constitution 
shall remain suspended for the period of the Emer- 
gency 'if such person has been deprived of any such 
right under the Defence of India Ordinance, 1902, or 
any rule or order made thereunder.’ The Defence of 
I ndia Rules, 1902, were promulgated on 5th November, 
1902. Un ier S. 3 (2j,(15) (i) of the Defence of Irdia 
Act, j 902 the State has power to direct the apprehen- 
sion and detention in custody of any person whom 
the relevant authority suspects, on grounds appearing 
to that authority to be reasonable, of being of hostile, 
origin or having acted, being about to act or oeing 
likely to act in a manner prejudicial to the defence 
ot India and civil defence, the security ol the State. 
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To the extent to which certain Fundamental rights 
ave been suspended by the aforesaid provisions, 
ey cannot be agitated ia Courts. For instance, no 
^ourt could pronounce a legislation, subsequent to 
the Emergency, as in violation of Art. 19 and there- 
tore void. No Court could permit the enforcement of 
rights, by any affected subject, under Arts. 14, 21, 22 
with regard to any state of facts arising after the 
Emergency, and related to the action of authorities 
unrier the Defence of India Ordinance or Act. But, 
subject to these limita f ions the powers of the Courts 

havenot been taken away and Art. 226 of the Con- 
stitution is available to the subject for redress, within 

1 s / S°P e ' a idition to the two factors upon 

which the Co art could nevertheless interfere with 
regard to orders of detention or .orders imposing 
restrictions upon detenus under the Defence of 
india Act, namely, acts outside the statutory powers 
or acts lacking bona fides, the High Court would 
have the power of interference upon principles of 
writ jurisdiction, but within the limits of those prin- 
ciples alone. For instance the High Court could 
interfere, in certiorari, where the order is an error of 
law apparent on the face of the record; it could 

interfere, by the issue of an appropriate writ, where 

a Principle of natural justice has been flagrantly 
violated. But the exercise of writ jurisdiction is 
a 1 ways within the limits of the proper recognition 
ny the High Court of factors relevant to powers dele- 
gated to the executive by the Legislature. Where, for 

instance, the compulsory disclosure of information 

by the State even to Court, might imperial security, 
the High Court will not exercise the writ jurisdiction 
in a mode that necessitates such a disclosure. But, 
where the High Court is satisaed that, on the princi- 
ples ot writ jurisdiction, a particular order has to 
be set aside or a particular direction given to the exe- 
eutive, it will nol hedtate to do so, because, S. 45 (1) 
ot the Defence of India Kct, 1932, cannot override 
the powers of the High Court under Art. 226 of the 

^n^ ,0n ^L LR (l964 > 1 Mad 327 * AIR 1965 Mad 
225 (223, 229, 234, 246) (Pt B) (Prs 4, 7, 23, 24, 66) 
(Lid). 

120. Territorial jurisdiction of High Court. 


TW is two fold limitation on the power of the 
High Court to grant a writ under Art. 220. These 
limitations are firstly that the power is to be exer. 
cised throughout the territories in relation to which 
the High Court exerches jurisdiction, that is to say, 
the writs issued by the High Court cannot run be- 
yond the territories subject to its jurisdiction, and 
secondly, that the person or authority to whom the 

u lg ° 1S em P° wer ed to issue such writs must 

.k‘i W iu ln ttlo;e territories, which clearly implies 

that they must be amenable to its jurisdiction 

either by residence or location within those terri- 
tones. 

Where after the Orissa State Government had re- 
jected the application of the appellant for grant of 
mming lease, the appellant went in review to the 
Central Government under R. 57 of the Mineral Con- 
cession Rules, 1949, and that review petition was 
a so referred, the order of the Central Government is 
clearly not amenable to the jurisdiction of the High 

#.k 0l l r ^u ^‘ ssa under Art. 226, in view of the fact 
that the Central Government is not located within 

E? priori 8s subject to the jurisdiction of the Orissa 
High Court. 

Quite apart from the theoretical question of the 
merger of the State Government's order with the 
Gentral Government's order, the terms of R. 00 makes 
it perfectly clear that whenever the matter is brought 
to the Central Government under R. 59 it is the 
orter of the Central Government which is effective 
and final. In those circumstances the Orissa High 
Court has no jurisdiction to issue a writ undar 
Art. l- 6 as the final order in the case was that of the 
Centra Government which was not situate within 
the territories over which the High Court has juris- 
diction. A(R 1953 SC 210; A I R 1961 SC 532 and 
A I R 1 1956 S C 24*, Rel. on; A I R 1958 S C 60. Expl. 

P' stiD J?- ; AIR 1960 SC 600, Disting. ; I L R 
( J 0) Cut 685, Affirmed. Madan Gopal Rungta v. 

the Government of Orissa. 1962 S C D 
'78 : 28 Cut L T 498 i (1963) 1 S C A 343 : (1962) 

Supp 3 S C R 906 i A I R 1962 S C 1513 (1515, 1510) 
(Pis 4, 6). 


(a) Habeas Corpus. 

See Note 218. 

(b) Authority becoming extinct or functus 

officio. 

(c) Original and appellate authorities, 

duty in different States. 

(d) Person or authority must be within. 

(e) Merger of order in appellate order. 

See also Note 120 (d). 

(f) Residence of applicant. 

(g) Subject-matter. 

(h) Union of India, writ against. 

(i) Authority within jurisdiction acting on 

order of authority outside jurisdiction. 

(j) Effect of amendment by Constitution 
(15th Amendment) Act. 

120. Territorial jurisdiction of High Court. 

• Art. 226 — Territorial jurisdiction of High 
Courts — Two-fold limitation on jurisdiction— Appli- 
cation for grant of mining lease rejected by Orissa 
Government- Review petition also rejected by 
Central Government - Order i ejecting application 
not amenable to jurisdiction of Orissa High Court 

R“ 57, A 59 and 6 60. Miner ‘ ,I Concession Bu '« (M40), 


® ’Art. 220 — Jurisdiction to issue writ of cer- 
tiorari Existence of person or authority. 

The scope of Art. 226 i; firstly that it confers on 
the High Courts power to issue writs and directions, 
and secondly, it defines the limits of that power. 
This latter it does by enacting that it can be exer- 
cised over any person or authority within the terri- 
tories in relation to which it exercises its jurisdiction. 
The emphasis is on the words "within the territory' 1 , 
and their significance is that the jurisdiction to issue 
writ is co-extensive with the territorial jurisdiction 
of the Court. The reference is not to the nature and 
composition of the Court or tribunal but to the area 
within which the power could be exercised. Hari 
Vishnu v. Ahmad Ishaque, 1955 Mad W N 449 i 

1955-1 Mad L J (SC) 157 * 1915 SCJ 207: 1955 
Andb VV R (SC) 157 i 1955 All W R 339: 1955 
SCR 1104 i 1955 Nag L J 1 : 1955 S C A 105: AIK 
1955 S C 233 (241) (Pt E) (Pr 14). 

• Art. 226 — Jurisdiction of Punjab High Court 

to issue writ to Investigation Commission at Delhi 
investigating case of assessees in State of U. P. ““ 
(Taxation of Income (Investig ation Commission) 
Act (33 of 1947), S. 5). AIR 1951 Punj 74, Reversed. 

While Art. 225 of the Constitution preserves to the 
existing High Courts the powers and jurisdictions 
which they had previously. Article 226 confers on 
all tbe High Courts new and very wide powers in 
the matter of issuing writs which they never pos- 
sessed before. There are only two limitations placed 
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apon the exercise of these powers by a High Court 
under Art. 228 of the Constitution; one is that the 
power is to be exercised “throughout the territories 
in relation to which it exercises jurisdiction 11 ! that 
is to say, the writs issued by the Court cannot run 
beyond the territories subject to its jurisdiction- The 
other limitation is that the person or authority to 
whom the High Court is empowered to issue writs 
“must be within those territories’* and this implies 
that they must be amenable to its jurisdiction either 
by residence or location within those territories. It 
is with reference to these two conditions thus men- 
tioned that the jurisdiction of the High Courts to 
issue writs under Art. 228 of the Constitution is to be 
determined. 

The Punjab High Court has jurisdiction to issue 
writ to the Investigation Commission in Delhi in- 
vestigating under S. 5 of the Act 30 of 1947, the 
case of the petitioners, who were the assessees 
within the U. P. State and whose origiaal assessment 
were made by the Income-tax authoritijs of that 
State, even though subsequent proceedings, which 
would have to be taken iu pursuance of the report 
of the Investigation Commission would have to be 
taken by the Income tax authorities in the U. P., 
•and jf a case would have to be stated, it would have 
to be stated to the High Court -at Allahabad. AIR 
1954 S C 210, Rel. on; AIR 1943 P C 164, Expl. and 
Disting. ; AIR 1951 Punj 74, Reversed. Rashid, K.jS. 
v. Income-tax Investigation Commission, 1954 
SC) 284 i 1954 S C A 204 i 1954 S C R 738 t 
(1954) 23 I T R 167 : A I R 1954 S C 207 (209, 210) 
<Pt A) (Prs 2, 3). 

\.rt. 226 — Territorial jurisdiction of High 

Court. See Representation of the People Act (1951), 
S. lie-A. AIR 1958 All 137. 

— 1 — Art. 226 — Jurisdiction and powers of High 
Court — (Administration of Evacuee Property Act 
(1950), S. 27 — Power of Custodian-General), 

Under S. 27, Administration of Evacuee? Property 
Act, the powers of the Custodian-General are very 
wide and for ail practical purposes are indistinguish- 
able from those of an appellate authority under the 
Act. Upon the general principle that the order of a 
Court merges in that of an appellate authority, the 
order ot the Assistant Custodian merges in the order 
of the Additional Custodian and that order in its 
turn merges in the order passed by the Custodian- 
General. Wide as are the powers conterred under 
Art. 228 of the Constitution, a two fold limitation 
is place.l upon the powers of the High Court. In the 
first place, the power is to be exercised 'throughout 
the territories in relation to which it exercises juris- 
diction*. Secondly, the person or authority to whom 
the High Court is empowered to issuo such writs 
must be ‘within those territories'. The office of the 
Custodian-General is located in Mew Delhi where he 
himsell ordinarily resides. The High Court has 
therefore np power to summon the records of any 
case in the custody of the office of the Custodian- 
General or to quash any order made by him. 1954 
All W R (1IC) 135 : 1954 \11 L J 114 : AIR 1954 All 
433 (434) (Prs 7, 8, 9) (DB). 

Art. 226 — Jurisdiction of Calcutta High Court 

over Chandernagore — (Chandernagore (Application 
of Laws) Order, 1950)* 

The High Court at Calcutta has no jurisdiction to 
interfere with a notice of demand of patrol duty issu- 
ed by the appropriate authority in Chandernagore, in 
exercise of its pvwers under Art. 220. 

Under the Chandernagore (Application of Laws) 
Order of 1959 the High Court has been given only a 
limited jurisdiction. The jurisdiction under Art. 220 
which is a very special jurisdiction, does not seem to 


have been extended to Chandernagore. 57 Cal W N 
255 : AIB 1953 Cal 363 (364) (Pr 7). 

—Art. 226 — Art. 32 (2-A) (Jammu and Kashmir) — 
Territorial jurisdiction— Writ against Government — 
Limitations of territorial jurisdiction apply — AIR 
1953 All 477 (FB), Diss. from. AIR 1955 NUC (J & K) 
1550 (DB). 

■ — Art. 226 — Jurisdiction of High Court— Test to 
determine* 

If an authority sought to be bound is permanently 
located or normally carries on its activities else- 
where, the High Court cannot possess jurisdiction 
over it, even though the parties to disease reside 
and the cause of action arises within the High 
Courts’s jurisdiction. On the contrary, if the 
cause of action arises elsewhere and the parties also 
reside outside the jurisdiction of the High Court, 
jurisdiction to bind the authority would be existing 
if the authority is permanently located or is normally 
carrying on its activities within the jurisdiction of 
the High Court. The Tribunal may have become 
functus officio; even then if the record is legally 
within the custody of some one within die jurisdic- 
tion of the High Court, the record can be called up 
and certiorari can issue against the record: If an 
authority employs an agent within the jurisdiction of 
the High Court and the agent acts independently 
under Jaw, though under the general supervision of 
the outside authority, the action of the agent can be 
interfered with by the High Court if it is opposed 
to fundamental rights or is contrary to law or the 
course of natural justice. If a special tribunal situated 
outside die jurisdiction of theStatedeals with an order 
of an inferior tribunal within the jurisdiction of the 
State and the order of theinfeiior tribunal can be 
said to merge in that of the superior tribunal, the 
High Court cannot of necessity deal with the order 
of the inferior tribunal, if ic cannot deil with the 
order of the superior tribunal. Surajma! Ar|undas 
v. State of Madhya Pradesh. 1957 MPC 680 : ILR 
(1957) Madh Pra 507i 1957 M P L J 788: 1957 Jab L J 
1011 i AIR 1958 Madh Pra 103 (112) (Pt C) (Pr 31) 
(FB). 

—Art. 229— Scope of jurisdiction to issue writs. 

The jurisdiction to issue a writ does not depend 
upon the mere location of a tribunal but depends 
upon the subject-matter and the parties to the dis- 
pute in regard to which such a tribunal purports to 
exercise jurisdiction. To put in other words, though 
the tribunal is situated outside the territorial juris- 
diction of the High Court if it purports to exercise 
jurisdiction in regard to the parties or the subject- 
matter which are wi hin the territorial jurisdiction 
of the High Court the tribunal must be deemed to 
have functioned within the jurisdiction of the High 
Court. The jurisdiction conferred by Art. 220 of the 
Constitution is to protect the fundamental and other 
rights of parties within the territorial jurisdiction 
ot the High Court. The Article does not expresslv 
say that the authority or tribunal interfering with 
such rights should reside physically within the terri- 
torial jurisdiction. If a tribunal or au‘hority exer- 
cises jurisdiction within the territories affecting such 
rights it may reasonably be construed that the autho- 
rity or the tribunal functioned within the territorial 
jurisdiction of the High Court and, therefore, is 
amenable to its jurisdiction. Further the labour ap- 
pellate tribunal under the Industrial disputes (Appel- 
late Tribunal) Act (1950) though it has its head- 
quarters at Bombay is an intinerant body func.ioning 
in different part of the country and where in a case 
it functioned during some part of the enquiry at any 
rate within the territorial jurisdiction of the Madras 
High Court the High Court has jurisdiction to issue 
a writ of certiorari against the order of the Labour 
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Appellate Tribunal. ILR(1944) Mad 457, Pel. on. 
1952 Mad \V N 519 : (1952) 1 Lab L J 772 : (1952- 
53) 4 F J R 77 : 1952-2 Mad L J 805 : AIR 1952 
Mad G59 (663) (Pt B) (Pr 3). 

& Arts. 226, 32 — Power of High Court to issue 

writs in matters outside its original jurisdiction. 

The High Court has both the power and jurisdic- 
tion to issue the writs specitied in Art. 226. The 
Madras High C?urt therefore has power to issue 
writs in matters outside its Ordinary Original Juris- 
diction after the commencement of the Constitution. 
AIR 1950 Madh B 60 (FB), Diss. Srinivasa Bhat v. 
State of Madras. 64 Mad L W 82 : (1951) 1 Mad L J 
115 i AIR 1951 Mad 70 (73) (Pt A) (Pr 3) (SB). 


to any cause of action or where the cause of actioo 

arises. There is nothing in the language of Art. 226' 

to suggest that the cause of action has any relevance 

in determining the (urisdiction of the Court to issue 

a writ. On the other hand, the express limitation 

imposed by Art. 220 is that the person or authority 

to whom writ is issued must be within the territorial 
limits of the High Court. 

Hence, the High Court at Patna has no jurisdic- 
tion to issue a writ under Art. 226 of the Constitu- 
tion against the Chief Medical Officer, Eastern Rail- 

fr a ,? , ,^- 0S ,?i )er ‘ naDent o ffi ce is located at Calcutta. 
AIR 1953 SC 210; AIR 1934 8 C 207, Foil. ILR 33 

1 A1B 1955 Pat 79 m, 78J (Pt A) (Prs 3, 5/ 


Art. 226— Jurisdiction of High Court— Limits of. 

Article 220 contemplates, for purposes of jurisdic- 
tion, the following two conditions, viz., that 

(i) the power to issue writs, etc., extends only to the 
territories in relation to which the High Court exer- 
cises jurisdiction ; and 

(li) the writs, etc., can be issued only to the person, 
authority or Government within those territories and 
these are the only two conditions which govern the 
question of the High Court's jurisdiction. 

-ause a tribunal or authority permanently 
located and normally cirning on its activities else- 
where exercises jurisdiction within the territorial 
limits of the High Court so as to affect the rights of 
the parties therein such tribunal or authority cannot 
be regarded as functioning within the territorial limits 
of the High Court and being therefore amenable to 
its jurisdiction under Art. 220. The same limitations 
apply to the case of Government. AIR 1953 S C 
210, Rel. on; AIR 1952 Bom 449 and AIR 1952 Mad 
059, doubte i. I L R ( 1954) Nag 236 : 1954 Nag L J 
478 i AIR 3 954 Nag 161 (163) (Pt A) (Prs 5, 6) (DB). 

“Art. 226 (1) — High Court issuing direction, 
order or writ under Article — High Court acts in 
personam. 

Under article 220 of the Constitution, a High Court 
has power, throughout the territories in relation to 
which it exercises jurisdiction, to issue to any person 
or authority, within those territories directions, 
orders or writs. Clearly, therefore, the person or 
authority to whom a direction, or older or writ can 
be issued must be normally resident within the juris- 
diction of the High Court. A High Court when it 
issues a direction, order or writ under article 220 acts 
in personam. A'R 1952 Punj l and AIR 1952 Punj 9, 
Expin. I L R (1952) Nag 331 i 1954 Nag L J 327 j 
AIR 1952 Nag 301 (301. 302) (Pt A) (Pr 3) iDB). 

' Art. 266— Territorial jurisdiction of High Court. 

It is clear from the language of Art. 22fl that 
there are two limitations imposed upon the jurisdic- 
tion of the High Court in the matter of issuing a 
writ. In the first place, the power of the High 
Court is to be exercised “throughout the territories 
in relation to which it exercises jurisdiction 1 '; 
in other words, the writ issued by the High 
Court cannot run beyond the territorial limits 
of its jurisdiction. In the second place, the person 
or authority to whom the High Cojrt issues the writ 
must be “within those territories”, which means by 
nocessary implication that the person or authority 
must be amenable to the jurisdiction of the High 
Court either by residence or by location within those 
territories. 

The test of the jurisdiction of the High Court under 
Art. 220 is not whether the cause of action has ac- 
crued within the territorial limits of the High Court. 
The language of Art. 220 makes no express reference 


——Art. 226 -Territorial jurisdiction of High Court. 

AIR 1954 Raj 214 and AIR 1954 Raj 189, Dissented 
rrom. 

, ^? r . Purposes of jurisdiction Art. 220 contemplates- 
tee following two conditions, (l) the power to issue 
writs, etc., extends only to the territories in relation 
to which High Court exercises jurisdiction and (2) the 
writs, etc., can be issued only to the person, autho 
rity or Government within those territories. These 
are the only two conditions which govern the ques* 
tion of High Court’s jurisdi.tion. The writs, orders 
or directions caanot travel beyond the territorial 
limits of the High Court’s jurisdiction and the parson> 
authority, or Government to whom they are to be 
issued must reside or be located within the territories 
in relation to which the High Court exercises juiis- 
d.ction. If either of these conditions is not fulfilled, 
the High Court will obviously be left without juris- 
diction to issue such writs, etc. 

Where the office of the revisional authority, i. e » 
Assistant Custodian General who pissed the final 
orders under the Administration of Evacuee Property- 
Act, 1950, in the cases was located at Delhi which 
place was undoubtedly beyond the territorial limits 
of the Pepsu Court, merely because the Assistant 
Custodian-General carryiog on his activities at Delhi 

exercised jurisdiction within the territc rial limits of 

the High Court affecting the rights of the parties 
therein he could not be regarded as functioning 
w Rh in the territorial limits of the Pepsu High Court 
and thus was not amenable to its jurisd ction under 
Art. 220, of the Constitution. Orders of the Assistant 
Custodian-General passed in revision superseded 
those of the local tribunal and those really were the 
orders in dispute before the High Court. It could notr 
be held that where a revision was dismissed the 
Assistant-Custodian General did not confirm the order 
of the local tribunal but merely declined to interfere 
and it was therefore the order of the local tribunal 
which was in dispute and the High Court had juris- 
diction to issue writs: Case-law discussed. AIR 1954 
Raj 214; AfR 1654 Raj 189, Diss. from. I L R (1955) 
Patiala 003 i AIR 1955 Pepsu 91 (93, 94, 95, 90> 
(Prs 10, 14, 15) (DB). 

# 

Art. 220— Jurisdiction of High Court. 

There are two classes of cases .where the respond 
dent, a head of a department, against whom relief 
under Art. 220 is sought, is resident outside the 
jurisdiction of a particular High Court. One where 
the particular order is passed by an officer resident 
or having office within the jurisdiction of the High 
Court, and the superior officer residing outside the 

jui isdiction, only purports to confirm the order and 

to dismiss the appeal or revision made by the person 
affected by the order. The other, where the superior 
officer rending outside the jurisdiction of the High 

Court purports to set aside the order of the subordi- 
nate officer and substitutes his own order for the same* 
This would include also a modification of the order 
passed by the subordinate officer. In the first class oj 
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atses what the petitioner wants is that the order of 
the subordinate officer should be set aside, and he 
only makes the superior officer a party because he 
avails of the remedy provided by the rules of the law 
of approaching the superior officer. Id the second 
olass of cases the prayer of the petitioner would 
directly involve a direction to the superior officer not 
resident within the jurisdiction. 

The petitioner who was the Head Travelling Ticket 
Examiner, on his periodical eye-sight examination, 
was ordered by the Chief Traffic Inspector, Bandikui, 
to rejoin as Head Ticket Collector. The petitioner 
filed an appeal to the D. T. S., Bandikui, T. S. Ajmer, 
C. T. M. Bombay and Gf neral Manager, Bombay. As 
a result of these representations, he was asked to 
appear again before the Chief Medical Officer, 
Bombay. The C. M. O. maintained his earlier opinion, 
and nothing came out of the petitioner's representa- 
tions. 

He then applied urder Art. 228 on the ground that 
it involved reduction in rank without an opportunity 
being given to him to show cause against the reduc- 
tion. Union ol India and the General Manager, 
Western Railway, Bombay were made respondents. 
On objection that the General Manager had his office 
outside the jurisdiction of the High Court of Rajas- 
than . 

Held, that the original order of posting of the 
petitioner as Head Ticket Collector was passed by the 
C. T. I. Bandikui, and it was that order which was 
under question in this petition; it was immaterial I hat 
the petitioner's efforts in setting aside that order right 
up to the General Manager proved fruitless. The 
High Court therefore had jurisdiction to entertain the 
application and that although the C. T. I , Bandikui, 
was not made a party, siace the order h id been 
upheld by the General Manager, and the General 
Manager appeared id thevcase to defend that order, 
the defect was immaterial, AIR 1953 SC 210, Ref. 
ILR (1954) 4 Raj 639 i AIR 1954 Raj 189 (190) 
(Pt A) (Pr 3) (DB). 


120 (a). Habeas corpus. 

See Note 218. 

120 (b). Authority becoming extinct 
or functus officio. 

—Art. 220— Election tribunals. 

An election tribunal appointed by the Election 
Commission ceases to exist on the completion of its 
task. The argument that till the election petition has 
been disposed of in accordance with the law, the 
tribunal continues to exist even though it may 
be dormant cannot be accepted for if that were so the 
tribunal would continue to exist till all remediable 
processes had either been availed of or had become 
barred by time. 

Nor does an order of the High Court vacating the 
order of the tribunal revive the tribunal automati- 
cally. It can be revived or re-appointed only by the 
Election Commission. Therefore it is not permis- 
iible to issue a direction that the tribunal should 
dispose of the election petition in : accordance with 
directions given by the Court while vacating its order 
because there would be no one who could carry out 
the direction. 

Further if any writ is issued by the Court it will 
affect the actions of the Election Commissioner which 
is n >t situated within the territorial jurisdiction of 
the Court and hence not subject to the writ process 
of the Court. If the writ is to be respected the Elec- 
tion Commission would be compelled to follow a 
course of conduct other than the one it would choose. 
If the Election Commission chocses to ignore the 
writ, then the Court will have no authorily to enforce 
It. It would be wrong cot only in principle but also 


against the practice of the Courts to issue such direc- 
tions. 1954 A VI L J 1 : AIR 1954 Ajmer 33 (30, 37> 
(Pt D) (Prs 19,21). 

Art. 226— Jurisdiction of High Court— Order of 

extinct Tribunal— Writ of certiorari to quash. 

The High Court has no power to issue a writ of 
certiorari for quashing the order of a Tribunal which 
has become extinct and the record of the proceedings, 
in which the impugned order was passed, was lodged 
outside the territorial jurisdiction of the High Court. 
But where the order of the Tribunal is absolutely 
null and void, it could be ignored and the authority 
who intended to enforce the order could be restrained 
bythj High Court by appropriate direction from 
enforcing the said order if he were resident vithia 
the territorial jurisdiction of the High Court. AIR 
1950 All 034 and AIR 1958 All 80, Rel. on. 1960 A15 
L J 274 : (I960) I Lab L J 756 : AIR 1960 All 444 
(445) (Pt A) (Prs 5, 7) (DB). 

“ — Art. 220 — Certiorari— Issue of — Tribunal abo- 
lished and its record removed out of jurisdiction — 
Effect — Existence of copy of decision with State 
Government — Effect — Industrial Disputes (Appel- 
late Tribunal) Act (1950), Ss. 9 (9) and 16 — (Indus- 
trial Disputes — U. P. Industrial Disputes Act (28 of 
1948), S. 0(1)). 

Where in proceedings for a wiit of certiorari there 
is a clear assertion that the Labour Appellate Tribu- 
nal of Lu^koow Bench has been abolished and the 
records of the case in which the decision of the 
Appellate Tribunal was given, has gone to Bombay; 
outside the jurisdiction of the High Court, ro writ of 
certiorari can be issued to quash that decision of the 
Labour Appellate Tribunal or the award given by 
the Adjudicator. 

The existence of the copy of the decision of the 
Appellate Tribunal which might have been received 
by the State Government under S. 9 (9) of the Indus- 
trial Disputes (Appellafe Tribunal) Act, 1951 cannot 
be said to be the record in which the decision was 
given and against which alone a writ of certiorari can 
be directed. I L R (1958) 1 All 434 : AIR 1958 All 89 
(83, 84) (Pt B) (Prs 5, 0) (DB). 

Art. 226— Certiorari— Territorial jurisdiction of 

High Court. 

If a tribunal has been abolished or become furctue 
officio but the record is within the territorial Units 
of the High Court, it can obtain it from the person 
who has custody or possession of it, because he being 
within the territorial limits, is subject to its jurisdic- 
tion and bound to comply with its order. A writ of 
certiorari goes to the record and not to the tribunal 
that has prepared it. The High Court cannot issue an 
order to a person outside its territorial jurisdiction 
directing him to submit any record to it. AIR 1955 
S C 233, Foil. I L R (1957) 2 All 511 i 1957 All L 1 
727 , 1957 AH W R (H C) 716 i (1958) 1 Lab L J 
195 : AIR 1957 All 650 (651, 652) (Pt A) (Prs 3. 4 ) 
(DB), 

Art. 226 — Jurisdiction of High Court — Terri. 

tonal jurisdiction — Record of Labour Appellate 
Tribunal at Allahabad sent to Calcutta Bench — 
Third Lucknow Bench taking place of Allahabad 
Bench — Allahabad High Court’s jurisdiction over 
Calcutta Tribunal. 

A writ of certiorari is issued to an officer who is ip 
lawful charge of the record of a case decided by a" 
judicial or quasi-judicial tribunal so that the record 
may be sent for and if it is found that any order has 
been passed which was without jurisdiction or on the- 
face of it erroneous in law, it may be quashed. The 
jurisdiction of the High Court to issue a writ, there 
fore, is to be determined by the residence of the per 
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son in whose lawful custody the record is. The 
custody of an agent will be construed as the custody 
of the principal, and therefore where the record is in 
the custody of an agent who is beyond the jurisdic- 
tion of the Court but the principal is within the 
jurisdiction the principal may be compelled to get 
the record from the agent and the writ can be issued 
concerning any order in that record. 

The Labour Appellate Tribunal exercises jurisdic- 
tion over the whole of India through several benches 
at Calcutta, Bombay and Lucknow. Where a case was 
decided by a former Bench at Allahabad which had 
been abolished and its place had been taken by the 
third Lucknow Bench, but on the abolition of the 
Allahabad Bench the record was sent to Calcutta and 
it was in the lawful custody of the Calcutta Bench. 

Held, that it could not be said that the Calcutta 
Bench held the record as an agent of the Lucknow 
Bench. 1956 All L ] 898 : (1956-57) 11 F J R 359 : 
(1907) ] Lab L J 439: AIR 1957 All 252(254) 
(Prs 9, 10; (DB). 


120 (c). Original and appellate authorities, 

duty in different States. 


• Art. 226 — Jurisdiction of High Court— Order 

of appellate authority dismissing appeal and con- 
firming order under appeal — Appellate authority 
outside jurisdiction of High Court — Writ cannot be 
issued even against original order. 

On principle when once an order of an original 
author t/ is taken in appeal to the appellate autho- 
rity which is located beyond the territorial jurisdic- 
tion of the High Court it is the order of the latter 
authority which is the operative order after the 
appeal is disposed of and as the High Court cacnot 
issue a writ against the appellate authority for want 

of territorial jurisdiction it would not be open to it 
to issue a writ to the Original authority which may 
be within its territorial jurisdiction once the appeal 
is disposed of, though it may be that the appellate 
authority has merely confirmed the order of the origi- 
nal authority and dismissed the appeal. AIR 1960 
Cal I, Reversed; A I R 1962 S C 1513 and A I R 1958 
S C 86, Disting. A I R 1958 S C 246 and AIR 1958 
SC 868, Rel. on. 


When an appeal is made, the appellate authority 
can do one of three things, namely: (i) it may reverse 
the order under appeal, (ii) it may modify that order, 
and (iii) it may merely dismiss th 3 appeal and thus 
confirm the order without any modification. In all 
these three cases after the appellate authority has 
disposed of the appeal, the operative order is the 
order of the appellate authority whether it has re- 
versed the original order or modified it or con- 
firmed it. 

In law, the appellate order of confirmation is quite 
as efficacious as an operative order as an appellate 
order of reversal or modification. In effect, by issuing 
0 writ the original authority setting aside its order, 
the High Court would be interfering with the order 
of the appellate authority which nad confirmed the 
order of the original authority even though it has 
no territorial jurisdiction to issue any writ to the 
appellate authority. 

The principle, viz , that the appellate order is the 
operative order after the appeal is disposed of, is the 
basis of the rule that the decree of the lower Court 
merges in the decree of the appellate Court. On the 
same principle it would not be incorrect to say that 
the order of the original authority is merged in the 
order of the appellate authority whatsoever its deci- 
sion— whether of reversal or modification or mere 
con6rmaiion. Collector of Customs, Calcutta v. East 
India Commercial Co., Ltd , Calcutta, (1963) 1 SC A 
348 i (1963) 2 S C R 563 i (1963) 2 S C J 230 : A I R 

1963 SC 1124 ai26, 1127) (Prs 4 . 5). 


Art. 226 (1- A) (as amended by Constitution 

Fifteenth Amendment Act 1903)— Order of dismissal 
of Government servant passed by Central Govern- 
ment authority situate within jurisdiction of Rajas- 
than High Court — Appeal against order dismissed 
by another authority situate outside Jurisdiction 
— Order of dismissal provides a subsequent cause 
of action ta the appellants —High Caurt has jurisdio- 
tion to entertain the writ application and set aside 
the order passed by the appellate authority although 
it was situate outside its territorial jurisdiction. All 
1964 All 379 (381) (Pt B) (Pr 8). 

Art. 220— Territorial jurisdiction of High Court 

—Order discharging railway servant -Nature of. 

An order discharging a railway employee from 
service, being an administrative order, does not merge 
in the order passed on appeal by the Appellate 
Authority: AIR 1954 All 433, Expl. and disting.; AIR 
1958 S C 80, Rel. on. Where the original authority 
passing the order of removal and the appellate autho- 
rity are situated in different States and ihe employee 
files a writ petition for quashing the order of removal 
and the order of the appella'e authority dismissing 
his appeal against the order in the High Court within 
whose jurisdiction the original authority is situated 
there is no bar to issuing any writ or direction quash- 
ing the order pissed by the original authority which 
is within the jurisdiction of the High Court. The 
inability of the High Court to issue any writ or other 
direction to the appellate authority cannot render the 
remedy granted against the order of his removal in- 
effective. i960 All L J 727 i (1^61) 1 Lab L J 424 J 
A I R 1961 All 338 (340, 341) (Pt C) (Pr 9) (DB). 

“ — Arts. 226 and 311 — Certiorari — Territorial juris- 
diction— Executive orders — Dismissal of Gavernment 
servant confirmed in appeal — D ictrine of merger 
not applicable — Punching authority amenable to 
territorial jurisdiction of High Court while appellate 
authority functioning tnd residing, outside the 
jurisdiction — Original order of dismissal can b§ 
examined — Civil P. C. (1908), S. 90 - Executive 
orders— Appeal — Effect— Doctrine of merger— Ap- 
plicability to executive orders. 

The doctrine of merger is confined to judicial or 
quasi-judicial proceedings but does not extend to 
order of dismissal which is confirmed in appeal. In 
case of a departmental enquiry against a Government 
servant resulting in his dismissal the proceedings 
before the inquiry officer may be quasi-judicial but 
the dismissal order is an executive order. The Gov- 
ernment servant has a right of appeal against it but 

no question of merger of order ot punishing autho- 
rity into that of the appellate authority arises. 
Where, therefore an order of dismissal passed by 
punishing authority functioning within the territorial 
jurisdiction of the High Court is upheld by appel- 
late authority functioning and residing outside the 
jurisdiction of the High Court, a writ petition is 
maintainable against that order because, in order to 
give effective relief to the aggrieved Government • 
servant it is not necessary for High Court to inter- 
fere with appellate order. The original order of dis- 

mi'tsal can be examireh : 1900 All L J 727, AIR Ijbo 
S C 86 and AIR I960 Cal 1, Rel. on. (1962) 1 Lab L 
J 7 i (1961) 3 Fac L R 25 (All). 

—Art. 220— Territorial jurisdiction. 

A High Court cannot issue a writ to an authority 
which has its office outside its jurisdiction. 

Thus where an employee in Central Excise isdi$- 

missed by the Collector and that order has 
confirmed by the Foard of Central Excise, Del In i» 
office of which is outside the jurisdiction or the Jg 
Court, the High Court cannot in a writ petition mea 
under Art. 220 against the Collector, interfere vvitn 
the order of dismissal of the petitioner. A K 
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Ail 433 and AIR 1955 Pepsu 91, Rel. on.; AIR 1954 
Raj 214, Diss. from. 1960 All L J 288: (I960) 1 Fac L K 
477 . (1960) 2 Lab L J 140 : AIR 1960 All 551 (555) 
<Pt B) (Pr 25). 

Art. 226 — Territorial jurisdiction of High Court 

— Authority to whom writ is issued must be within 
jurisdiction — MR 1954 Raj‘145 aad 189 and AIR 1954 
Trav-Co 131 (FB) Diss. from, 

The Board of Revenue (Andhra) which is situated 
in the City of Madras is not within the area of the 
Andhra State, over which the High Court of Andhra 
has jurisdiction. Hence no writ under Art. 220 can 
be issued to it. AIR 1955 Andhra 23; AIR 1953 S C 
210 i AIR 1954 S C207, Foil. 

It is difficult to appreciate the distinction between 
a reversing order and a confirming order of an appel- 
late authority, so far as the exercise of jurisdiction 
under Art. 220 is concerned. Once there is an ap- 
peal to the Board of Revenue the final order is that 
of the Board of Revenue because the appeal destroys 
the finality of the order of the District Collector who 
is in Andhra. If so, the order sought to be quashed 
must be deemed to be that of the Board of Revenue 
which is situated outside the territorial jurisdiction 
of the High Court, and when a writ is sought to be 
issued it makes no difference whether the Order of ' 
the Board of Revenue is merely an affirming one or an 
order of reversal. A I R 1954 Raj 145 and 189; AIR 
1954 Trav-Co 131 (FB), Dissented from. 1953 Andh 
LT (Civil) 117 ; 1955 Andh vV R 175 i AIR 1955 
Andhra 178 (178, 179, 180) (Pt A) (Prs 2, 11, 13). 

Art. 226— Territorial jurisdiction of High Court 

—Order of dismissal bv A. G-, Maharashtra State — 
Appeal against such order to Comptroller and Audi. 
tor-Ceneral of India dismissad — Petition against 
order of dismissal under Art 226— No relief asked 
against Comptroller and Auditor-General of India 
and Union of India though made respondents — Peti- 
tion in the High Court at Bombay held maintain- 
able. 

Held, on facts that though the petitioner, an upper 
division clerk being dismissed by the Accountant- 
General of Maharashtra State had impleaded the 
Comptroller and Auditor-General and the Union of 
India as parties to this petition, the petitioner had 
not asked for any relief against any of them directly. 
So long as an effective order of the disciplinary 
authorit) could be reached by the High Court to give 
relief to petitioner, there was no impediment in the 
High Court in the exercise of its jurisdiction under 
Art. 220 of the Constitution on the m j re fact that 
an appellate order which was not impugned was 
passed by an authority which might not be within 
the territorial jurisdiction of the High Court. The 
petition was entitled to be considered on merits and 
decided. AIR 1902 S C 513, Disting. AIR 1958 S C 
80 and AIR 1958 S C 1030 and Misc. Petn. No 219 of 
1901, D/- 18-3-1902 <Bom) and AIR I960 Cal li^FB) 
and A I R 1902 Madh Pra 112 and AIR 1961 Madh 
Pra 148 and AIR 1954 Raj 214, Rel. on. 65 Bom L R 
65 : ILR (1962) Bom 664 i 1963 Mah L J 205 : (1963) 

1 Lab L J 428: AIR 1903 Bom 121 (130, 131) (Pt a) 
(Prs 37, 42) (DB). 

Art. 228— Jurisdiction of High Court. 

Order of General M imger — Appeal to Railway 
Board — Railway B^ard not within jurisdiction of 
High Court — But Railway Board not considering and 
not^ passing any order on a portion of General Mana- 
ger’s c rder — High Court is competent to deal with 
such portion. 02 Cal W N 921 i \IR 1960 Cal 2o9 
(212) (Pt B) (Pr 3). 

[Held Overruled on another point by AIR 1902 
S C 1704 as interpreted by AIR 1900 S C 1197]. 


■ Art. 226 — Territorial jurisdiction— Order of 

Tribunal situated within territorial -limits of High 
Court, confirmed by Appellate Tribunal situated out- 
side jurisdiction — Writ can issue on Tribunal within 
jurisdiction — Original order exists— (Sea Customs 
Act (1878), Ss. 167 (8), 37, 188 and 189). 

The Calcutta High Court has no jurisdiction to 
issue a writ or order under Art. 220 of the Constitu- 
tion to the Central Board of Revenue, situated out- 
side thd jurisdiction of the High Court. Where the 
Collector of Customs within the j urisdiction of the Cal- 
cutta High Court passes an order under the Sea Customs 
Act, against the petitioner and the order is confirmed 
by the appellate authority, namely the Central Board of 
Revenue, located outside the jurisdiction the original 
order made by the Collector of Customs is the order 
continuing to be operative of its own force after the 
appeal has been dismissed. AIR 1958 S C 80, Foil. 
After the appeal is dismissed and the original order 
is confirmed the Calcutta High Court can give appro- 
priate relief under Art 220 of the Constitution in 
respect of this < riginal order if the merits of the case 
justify. East I adia Commercial, Ltd. v Collector of 
Customs, 64 Cal W N 256 : AIR 1960 Cal I (2. 5, 
0) Prs 4, 14, 15, 16) (SB). 

[Reversed in AIR 1903 S C 1124.] 

~ — Art. 220 -Petition for writ— Territorial juris- 
diction — Appellate authority outside the State — 
Effect. 

The High C^urt at Hyderabad is not competent 
to issue a writ against the Custodian General of the 
Evacuee Property whose office is at Delhi. The fact 
that the original order is of the Custodian at Hydera- 
bad Taud it is merely confirmed by the Custodian 
General does not make any difference in respect of 
the jurisdiction. The e is no difference between the 
case where the order of the local custodian is merely 
confirmed and the case where it is modified by the 
Custodian General. As a matter of principle, when an 
order of a lower Court or au officer is merged in the 
order of the higher tribunal or the superior officer, as 
the case may be, it would be the order of the superior 
Court which will be under consideration and not the 
order of the lower Court. MR 1954 Hyd 33, Rel. on. 
AIR 1954 Raj 214, Diss. from. ILR (1956) Hyd 2^2 : 
AIR 1956 Hyd 04 (64; (Prs 2. 4 ) (DB;. 

— Arts. 226 and 227 — Territorial jurisdiction — 
Order by tribunal within jurisdiction confirmed in 
appeal and revision by tribunals outside jurisdic- 
tion — Principle of merger — Writ quashing lower 
tribunal’s order — Issue of. 

When an order of an inferior tribunal is carried up 
in appeal or revision to a superior tribunal outside 
the High Court’s jurisdiction and the superior tri- 
bunal passes an o»der confirming modifying or 
reversing the order of the inferior tribunal, a writ 
cannot issue from the High Court to the superior 
tribunal, because it is not situated within the terri- 
torial jurisdiction of the Court; in such a case no 
writ can equally issue against the inlerior tribunal 
that is situated within the jurisdiction of the Court. 
The principle of merger applies to the case and the 
order of the inferior tribunal within the jurisdiction 
having become mereged in the orders of the appellate 
and revisional authorities functioning outside the 
State, cannot be quashed as such, under Art. 220 or 
227 of the Constitution. AIR 1955 All 435 (FB) and 
AIR 1955 Nag 148 and AIR 1955 Pepsu 91 and AIR 
1950 S C 240. Rel. on. AIR 1954 Trav-Co 131 (FB) 
Disting. 1958 Ker L J 198 j 1958 Ker L T 130 : ILR 
(1958) Ker 319 i AIR 1958 Ker 35 1 (364, 365) (Pt B) 
(Prs 56, 58) (DB). M ' 

\rt. 226— Territoriil jurisdiction of High Court 

— Original and appellate authorities situated in 
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different States— Order against petitioner for contra- 
vention of R. 151, Central Excise Rules, Oy Assistant 
Collector, Central Excise Jabalpur (M. P ) — Appeal 
by petitioner — Appeal dismissedd and order confir- 
med without any modification by the Collector, 
Central Excise, Nagpur (Maharashtra) — Held there 
was no merger of original order and therefore juris- 
diction of M. P. High Court to issue writ remained 
unaffected. Af R 1961 f Madh Pra 148 and AIR 1958 
S C 1030, Rel. on. 1901 MPC 727 : 1961 Jab L 1 
1185 : I L R (1962) Madh Pra 197 i 1961 M P L I 
ISMi AIR 1962 Madh Pra 112 (114) (Pt B) (Pr 0) 
(DB). 

“Art 226- Order passed by subordinate executive 

officer does not merge in appellate or revisional 
order — Writ petition against sikIi order lies in High 
Court even if revisional authority is outside its juris- 
diction. 

There is no merger of the orders of demand made 
by an Inspector of Central Excises under Rule 9 (2) 
of the Central Excises Rules and of the appellate 
authority under S. 35 (1) in an order made by the 
Central Government iD revision under S. 30. An order 
passed by the Inspector, Central Excises, levying 
excise duty on the appellant Is an administrative or 
executive order and the order passed by the appellate 
authority and the revisional autho? ity are orders of 
administrative authorities exercising at the most 
quasi-judicial functions. The theory of merger of 
orders cannot, therefore, be applied to these orders 
and even if it were to be applied, they would not 
in any way affect the operation of the order of the 
original authority even if affirmed in appeal or revi- 
sion. AIR 1958 S C 80 and AIR 1958 S C 1036, Foil. 

Hence a writ petition under Art. 220 of the Consti- 
tution can lie iu the High Court against the orders of 
the Inspector or the appellate authority when he or 
it functions within its jurisdiction, even if the Central 
Government functions outside the jurisdiction of the 
High Court. 1960 MPC 747 : ILR (I960) Madh Pra 
805 : 1961 Jab L J 59 i 1961 M P L J 195: AIR 1961 
Madh Pra 148 (150, 151, 152) (Prs 4, 5, 8) (DB). 

Art. 220 — Administration of Evacuee Property 

Act ( 1950),* S. 28 — Orders of department tribunals — 
Principle of merger not applicable — No interfering 
order by appellate tribunal — Finality of lower tribu- 
nal’s order not affected— Effect on territori d juris- 
diction of High Court — <ee Administration of Evacuee 
Property Act (1950), S. 28. AIR 1959 Madh Pra 256. 

• Art. 226— Jurisdiction of High Court — Case 

under Mineral Concession Rules - Central Govern- 
ment declining to review order by State Govern- 
ment — Issue of writ to Central Government — 
(Mineral Concession Rules (1949), R. 00). 

An application for a mining lease having been 
dismissed by the State Government, the applicant 
applied to the Central Government for a revision 
of the order under Ch. VI of the Mineral Concession 
Rules. The Central Government rejected the appli- 
cation and the result was communicated to the ap- 
plicant. The applicant having moved a petion under 
Art. 226 for quashing the two orders. 

Held, that a writ could: not be issued to bind the 
Central Government because, (a) the Central Govern- 
ment could not be deemed to be permanently located 
or normally carrying on its business within the 
jurisdiction of the High Court;’ (b) the record of the 
case which the Central Government decided wa: not 
before the High Court and could not be made avail- 
able from any legal custody within the State; (c) the 
order of the State Government must be deemed to 
have merged in that of the Central Government ; 
(d) the order of the State Government could not be 
touched unless the order of the Central Government 


could be brought be r ore the High Court and quashed: 
Surajmal Arjundas v State of Madhya Pradesh, 1957 
M P C 6S0 : r L R (1957) Madh Pra 507 : 1957 M P 
L J 788 t 1957 Jab L I 1011 i AIR 1958 Madh Pra 
103 (115) (Pt A) (Pr 42) (FB). 

^rt. 226 — Writ of mandamus — Jurisdiction to 
issue —Principle of merger of original order in the 
final order — Scope— Joiot Chief Controller of Im- 
ports. Madras passing an order in consultation with 
Chief Controller of Imports, New Delhi— Nature of. 

If the appellant had applied for a writ of certi- 
orari to quash the order of the joint Chief Controller 
of Imports, Madras, the High Court would, ordinarily 
speaking, have no jurisdiction over the matter, as 
such order should be deemed to have been merged in 
the final order of the Chief Controller, New Delhi 
over whom the High Court will have no jurisdiction. 
This principle has been laid down by the Supreme 
Court in AIR 1958 S C 808. This rule will not be 
different even in regard to the application for the 
issue of writ of mandamus. 

There can be little doubt that the decision of a 
judicial or quasi- judicial authority given under the 
direction of, or after consultation with some other 
person, even if that person be a superior authority 
will be invalid as being in violation of the rules of 
natural justice. 

W here the officer entrusted with the duty of deci- 
ding about the issue of licence (as in the instant case) 
did not do so himself but merely carried out the 
directions of his superior, such aD order would 
obviously be void: AIR 1958 SC 007, followed. (1963) 

2 Mad L J 207 i 70 Mad L W 76 : I L R (1963) Mad 
252. 


Art. 220— Jurisdiction — Original authority and 

appellate authority situated in different States — 
Jurisdiction of High Court to issue writ — (£ee Cus- 
toms Act (1878), Ss. 167 (8), 182 and 183). 

The general rule is that when an order of an 
inferior tribunal is carried up in appeal or revision to 
a superior ti ibunal and the superior tribunal passes 
an order confirming, modifying or reversing the order 
of the inferior tribunal and a writ cannot issue from 
the High Court to the superior tribunal because it is 
not situated within the territorial jurisdiction of that 
court, in such a case no writ can equally issue against 
an inferior tribunal though situate within the jurisdic- 
tion of the High Court: AIR 1950 S C 240, Foil. 
When an order of an inferior tribunal is a nullity, the 
order on appeal therefrom cannot be of greater vali- 
dity. 

Thus, where an order of confiscation or penalty 
passed by the Collector of Customs, situated within the 
ten itorial jurisdiction of the Madras High Court, was 
a nullity in that the proceJure dictated by natural jus- 
tice was not follow-ed, the fact that there was an appeal 
to the Central Board of Revenue, which was situated 
outside the territorial jurisdiction of the High Court 
and which refused to interlere, would not prevent the 
High Court from quashing the order of the Collector! 
AIR 1950 SC 240, Disting; (1927) 1 KB 491 and 
(1953) 2 Q B 18. Rel. on. The doctrine of merger can 
have no application where the appeal to the 
Board of Revenue was rejected in limine: A I R ldl . 

P C 00, Rel. on. ILR (1957) Mad 642: 1957 Mad W * 
256 : 70 Mad L VV 328 : (1957) Mad L J (Crl 2W 1 
(1957) 2 Mad L J 41 : AIR 1957 Mad 496 (503, 504) 


Prs 18, 22, 25) (DB). 

220— Territorial jurisdiction -Whether wnj 
3 to Appellate Tribunal having seat ou 

ion -(Quaere). AIR 1955 N U C(Mad) 3896. 

226 -Certiorari— Jurisdiction of Madras Hig* 
issue to Appellate iDdiMtrtal^Tnbun* . 
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•Jurisdiction. See Industrial Disputes (Appellate Tribu- 
nal) Act (48 of 1950), S. 7 (a). AIR 1952 Mad 659. 

Art. 226 -Certiorari— Jurisdiction. 

Where the Labour Appellate Tribunal, whose office 
is located ia the Fort area at Bombay, has passed an 
order in appeal against an order of the Industrial 
Tribunal, Bangalore, the High Court of Mysore can 
issue a writ of certiorari against the Labour Appellate 
Tribunal for quashing its order. ILR (1953) Mya 237 i 
AIR 1953 Mvs 59 (59) (Pt A) (Pr 2) (DB). 

Art. 226 — Order of dismissal passed by Chief 

Commissioner — Confirmation of order by Union 
Government in appeal— -Former order does Lot merge 
in appellate order —Court of Judicial Commissioner 
can issue writ to Chief Commissioner to direct him 
to cancel order of dismissal and refrain from giving 
effect to it. 

Where an order of dismissal from service passed 
against the petitioner- by the Chief Commissioner was 
merely confirmed by the appellate order passed by 
Union Government at Delhi no question of merger of 
the former order in the appellate order arises and 
hence the Judicial Commissioner's Court of Manipur 
has juiisdiction to quash the Chief Commissioner's 
order of dismissal and to command him not to put 
the order into effect. The theory of merger would not 
apply to orders passed in departmental enquiries. No 
doubt, where in an appeal, the order of the subordi- 
nate tribunal is varied or altered or modified the said 
order is no longer in force and the grievance of the 
party concerned would be against the appellate order 
and if the appellate authority is outside the jurisdic- 
tion of the High Court, the High Court cannot enter- 
tain a writ against the appellate authority. But where 
it is a case of dismissal of the appeal aod confirma- 
tion of the order of the subordinate authcrity, the 
appellate order has no special efficiency about it and 
it is the original order of the subordinate authority, 
which is in force, fn such a case if the subordinate 
authority whi:h rpassed the original order is within 
the jurisdiction of the High Court, the High Court 
has certainly the power to issue directions to that 
authority. AiR 1958 SC 86 and AIR 1958 SC 1030, Rel. 
on. Obiter in AIR 1950 S C 240, Not followed. A I R 
1963 Guj 0, Diss. from. AIR 1964 Manipur 46 (51. 
53) (Pt B) (P « 9, 17). 

— —Art. 220 — Territorial jurisdiction — Mines and 
Minerals (Regulation and Development) Act (1957) — 
Mineral Concession Rules (1949), Rr. 60, 23 (l.A) Pro- 
viso, 57 (2), 59 — Application to State Government 
for grant of mining lease not disposed of within statu- 
tory period deemed to be rejected— Review to Central 
Government rejected — Order of Central Government 
is final and cannot be challenged before Orissa High 
Court by writ petition undtr Art. 220 of the C institu- 
tion. The offices of the Government of India being 
located at Delhi are clearly outside the jurisciction of 
the Orissa High Court which cannot quash the order 
of the Central Government however erroneous or ille- 
gal it might be. AIR 1958 M P 103; A I R I960 S C 
5?O0, Rei. on. (i960) 2 O J D 460 : ILR (i960) Cut 


— —Art. 226 — Territorial jurisdiction — Grant of 
mining lease by State of Bihar — Cancellation by 
Union Government on review — Writ Petition 
Maintainability — (Mineral Concession Rules (1949) 

Rr. 59 and 60). 

Where a writ peti:ion was made t o the High Court 

of 1 atna, for quashing the order of the Union Covern- 

m . e j! passed on review agiinst the order of the State 

of Bihar granting a mining lease in favour of the 
petitioner. 

Held, that the petition was not maintainable be- 


cause it was not open to the.High Court to examine 
the validity of the order of the Union Government or 
to grant any writ against it. The order of the State 
Government granting the leaie. and the order of the 
Union Government cancelling that lease were in the 
nature of quasi judicial orders and there was a merger 
of the order of the S v .ate Government in the order of 
the Union Government which was a superior autho- 
rity and which was located outside the territorial 
jurisdiction of the High Court. AIR 1953 SC 210 and 
AIR 1954 S C 207 and AIR 1955 All 435 (FB) and 
and AIR 1955 Nag 148 and AIR 1953 Madh Pra 103, 
Rel. on. AIR 1953 $ C 240 and AIR 1955 All 435(FB) 
and AIR 1955 Nag 148 and AIR 1955 Peosu 91, Dot- 
ting. 1958 Pat L H 399 : 1958 B L J R 820 i I L R 38 
Pat 18 i A I R 1959 Pat 61 (03. 64, 65) (Prs 4, 6, 7) 
(DB). 


• Art. 226 — Territorial jurisdiction of High 

Court — Authority residing outside jurisdiction — 
Issued writ to —Writ cannot be issued — Lower 
authority lunctioning within j urisdiction— Appellate 
or revisional authority functioning outside jurisdic- 
tion —Interference by authority in revision — Inter- 
ference found .illegal — Order in revi ion can be 
ignored and writ issued against lower authority. 


A writ issued by the High Court under Ait. 220 
cannot run beyond the territories subject to the juris- 
diction. The person or authority to whom the High 
Cour: is empowered to issue such a writ must be 
amenable 1o its jurisdiction either by residence or 
location within those territories. This jurisdiction to 
issue a writ does not depend on the place where the 
cause of action accrues. AIR 1953 S C210 and A I R 
1954 S C 207, Rel. on. Where the superior tribunal 
has no jurisdiction to entertain an appeal or revision 
against an order of the inferior authority and its order 
passed on appeal or revision is, therefore, a nullity, 
the order of the inferior tribunal cannot be considered 
to have merged in the ordirof the appellate autho- 
rity, for there can be no merger into nothing AIR 
I960 Raj 177, Pe’. on. In such a case it is open to the 
High Court to look into the order of the appellate 
or revisional authority for the purpose of ascertaining 
whether it is with or without jurisdiction A I R 1950 
S C 240, Rel. on. Parlumal v. Managing Officer 1962 
Raj L W 1 : ILR (1961) U Raj li2l i AIR 1962 Raj 
112 (115, 116, 118) (Pt A) (Prs 8, 10, 17) (FB). 

[Overruled on another point in AIR 1904 S C 1530]. 


-Art. 226 — Territorial Jurisdiction — Merger of 

order of original authority into that of appellate 

authority located outside jurisdiction —Exception — 

— Appellate authority acting without jurisdiction - 

Writ to prohibit original authority from taking 

further activities— High Court has jurisdiction to 
issue. 1 


The doctrine of merger of an order of an inferior 
authority into that of an appellate authority must be 
subject to an exception that when the superior tribu 
nal had no jurisdiction to entertain an appeal or 
revision against an order of the inferior authority and 
Us ordcr was 3 nullity for all purpo es, it cannot be 
said that order of the original authority metged in 
the order of the appellate authority. On this prin- 
ctple it is open to a High Court to look at the order 
oi th 3 appellate authority for the purpose of ascertain- 
ing whether it was with or without (urisdiction and 

if it comes to the conclusion that it had no (urisdic- 
tion to entertain an appeal or revision the High Court 

can ignero that order and issue an appropriate writ 
to the authority within its jurisdiction prohibiting 
i s activities under cover of that order soas to prevent 
the infringement ol the rights ol the citizens and the 
commission of any mischief thereunder (19fi0l in 

Raj 594 , 1960 Raj L W 541 , A I R I960 Rai 177 
(182) (Pt A) (Pr 18) (DB). U " aj 177 
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Arts. 226 and 311- Case arising under Art. 311 — 
Jurisdiction of High Ciurt- Superior officer residing 
outside jurisdiction — If order passed under Art. 311 
by subordinate officer within jurisdiction is confirmed 
in appeal High Court has jurisdiction under Art. 226 
— If he sets aside order and substitutes his own in 
appeal there is no jurisdiction. AIR 1955 N U C (Raj) 
4351 (DB). 

Art. 226 —Territorial jurisdiction— Writ against 

Custodian Genera!, New Delhi - Assistant ( usto- 
dian’s mder — Merging of, in Custodian General’s 
order in revision —Petition against Assistanc Custo- 
dian’s order. 

The Saurashtra High Court has no jurisdiction to 
entertain a writ petition against theCustodian General 
who resides and has his office located at New Delhi, 
outside the territorial jurisdiction ot the Court. Even 
where the revisional authority dismisses the revision 
it does so because it affirms tr e order of the appellate 
authority and in that sense the order is the order of 
the revisional authority. The order is final and it is 
that order which operates. This is true even where 
the revision applicit oa is dismissed in limine. Where 
therefore, the Assistant Custodian's order has been 
confirmed on appeal by the Custodian of Saurashtra 
and the revision application filed against the latter's 
Older has been dismissed by the Custodian-General in 
limine, the order of the Assistant Custodian merges in 
the order of the Custodian-General, and since no 
writ can bsue against the Custodian-General he being 
not amenable to the jurisdiction of the High Court a 
petition against the assistant Custodian is not main- 
tainable and is liable to be dismissed. AIR 1954 Raj 
189 and AIR 1954 Raj 214 Diss. from. AIR 1954 All 
433 and AIR 1955 Kepsu 91, Re! on. AIR 1956 Sau 
47 (49, 50) (Pt B) (Prs 3, 4, 5) (DB), 

•Art. 226 Jurisdiction — Territorial jurisdiction. 

Order dismissing class I servant passed by Chief 
Commissioner, Tripura — On appeal, Central Govern- 
ment (President) modifying that order to one of re- 
moval from service— Writ petition filed before Judi- 
cial Commissioner, Tripura — Central Government 
held was not within territories under jurisdiction of 
Judicial Commissioner’s Court — Appellate power in 
such matter having been retained by the President for 
himself final authority here was Central Government 
and not Chief Commissioner — (General Clauses Act 

io 8 - 9 i 7 c n oil 8 *]’ , AIR 1958 Madh Pra 1° 3 and A I R 

1954 S C 20, Rel on ; A I R 1950 S C 240 and A I R 

19d 0 All 684 and 4 I R 1953 S C210, DistiDg. and 

Expl. AIR 1959 Tripura 7 (8) (Pr 12). 


120 (d). Person or authority must be within. 

Art. 226— Jurisdiction— Territoral jurisdiction 
-Determination of —Ttst — Art. 32 (2 A)— Location or 
feat of Central Government determines jurisdiction. 

Per Majority (Sinha C. J., Kapur, Gajendragadkar. 
Wanchoo and J. C., Shah JJ.) 

It is not permissible to read in Art. 220 the resi- 
dence or location of the person affecled by the order 

passed in order to determine the jurisdiction of the 

High Court. It would be wrong to introduce in 
Art. 220 the concept of the place where the order 
passed has effect in order to determine the jurisdict ion 
of the High Court which can give relief under 
Art. 220. What Art. 220 requires is residence or 
location as a fact and if therefore there is a seat from 
which the Government functions as a fa:t even 
though that seat is not mentioned in the Constitution 
the High Court within whose territories that seat is 
located will be the High Court having jurisdiction 
under Art. 220 so far as the orders of the Government 
as such are concerned. The seat of the Government of 
India is in New Delhi and the Government as such 


is located in New Delhi. Therefore, fhe view taken 
in A I R 1953 S C 210 and A I R 1654 S C 207, that 
there is two-fold limitation on the power ot the High 
Court to issue writs, etc. under Art. 226 namely: fi> 

n e rM°rf \ S k 6 t* ercised ‘throughout the territories 

in relation to whith it exercises jurisdiction,' that ia 
P s n ay ! t ‘ he . writs issued by the Court cannot run 
beyond the territories subject to its jurisdiction and 
(n) the person or authority to whom the High Court 

to issue such wiits must be within 
those territories which clearly implies that they must 
be amenable to its jurisdiction either by -residence 
or location within those territories is the correct one. 

A J R , 195 5 S ,£ 21 °, aad A I R 1954 S C 207, Recon- 
sidered and affirmed : A I R 1953 All 477 (FB), Over- 

ruled. A[R 1943 P C 104, Expl. and Disting. 

• A . t^rson who is a citizen of India and is residing 
in tne State of Kashmir, cannot enforce his funda- 
mental right under Art. 32 (2 A) by filing an applica- 
tion tor an appropriate writ in the High Court of 
Jammu and Kashmir if his right is infringed by an 
order of the Union Government. 

Per Subba Rao J„ (Contra). The Union Govern- 
ment has no constitutional situs in a particular place, 
but it exercises its executive powers in respect of 
matters to which Parliament has power to make laws 
and the power in this regard is exercisable through- 
out India, the Union Government must therefore be 
dee men in law to have functional existence through- 
out India. When by exercise of its powers the Union 
Government makes an order infringing the legal right 
or interest of a person residing within the territories 
in relation to which a particular High Court exercises 
jurisdiction that High Court can issue a writ to the 
Union Government, for in law it must be deemed to 
be 'within' that State aiso. 

Per K. C. Das Gupta J. (Contra). — While the 
Goverrment of India is within the territories of every 
High Court in India the only High Court which has 
jurisdiction to issue a writ or order or directions 
under Art. 220 or Art. 32 (2 A) against it is the one 
within the territories under which the act or omission 
against which relief was sought took place. Khajoor 
Singh v. Union of India, (1961) 2 S C R S2S : (1961) 

2 Andh W R (SC) 46 i (1961) 2 S C J 235 i (1961) 2 
Mad L J (SC) 46 : 1961 Msd L J (Cr) 49S : (1901) I 
S C A 173 : AIR 1961 S C 532 (535, 538 to 540, 547, 
548, 551, 552) (Pt B) (Prs 3, 13, 14, 16, 1 8,40, 

57, 60). 

Ait [226— Jurisdiction of High Court— Income- 

_ _ • • . • • ■ • . /• r • • m r _ . 


tax Invesiigation Commission having its off ice in New 
Delhi appointing authorised otticial to work in Trfl- 
vancore under S. 6of Travancoie Taxation on Income 
(Investigation Commission) Act (l4 of 1124 M E.)““ 
Auth irised official acting contrary to law— Travan- 
core.Cochin High Court - Jurisdiction to issue writ 
against him under Art. 226 — (Contract Act (1872), 
S. 182)— (Principal and agent) — (Tort). 

The jurisdiction under Art. 220 is exercised by the 

High Court when it finds that any person within its 

territories is guilty of doing an act which is not 
authorised by law or is violative of the fundamental 
rights of the citizen. The only conditions of its exer- 
cise of that jurisdiction are firstly that the writs 
cannot run beyond the territories subject to its juris- 
dict on and, secondly, the person or authority to 
whom the High Couit is empo -vered to issue such 
writs must be “within those territories ’ which cleaily 
implies that they must be amenable to its jurisdiction 
by residence or location within those territories. 

The authorised official appointed under S. 0 of the 
Travancore Taxation on Income (Investigation Com- 
mission) Act (14 of 1124, M.E.) by the Indian Income- 
tax Investigation Commission, even though he can be 
called an authorised agent of the Commission, per- 
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forms the various functions assigned to him on his 
own initiative and in the exercise of his iurisdiction. 
If, therefore, he does anything in the discharge of his 
functions as authorised official which is not authoris- 
ed by law or is violative of the fundamental rights of 
the petitioner, he would bo amenable to the jurisdic- 
tion of the High Court under Art. 220. It caDnot be 
contended that as he is acting under the direction of 
the Commission as its authorised agent no writ can 
issue against him because the principal who . directs 
the activities would be liable. 

Hence the Travancore-Cochin High Court has 
Jurisdiction to issue a writ under Art. 220 against the 
authorised official appointed to work in Travancore 
under S. 0 of the Act by the Indian Income-tax 
Investigation Commission having its office at New 
Delhi if the authorised official acts contrary to law in 
the discharge of his duties. A. Thangal KudJu v. 
M. Veukatachalam Petti, 1956 S C 1 323 : (1955) 2 
SCR 1196 i(1956) 29 ITR 349 i 1956 S C A 259 : 
AIR 1956 S C 246 (254, 255, 256) (Pt A) (Prs 28, 29, 
80 , 31). 

• Art. 226 — Jurisdiction of High Court — (Deci- 

sion of High Court reversed). 

The High Court of Madras cannot issue any writ 
under Art. 220 to Election Commission having its 
officers permanently located at New Delhi, AIR 1 943 
P C 104. Distinguished. Election Commission, India 
v. Saka Venkata Rao, 1954 Mad W N 427* »953 SCI 
293i (1953) 1 Mad L J 702 i 66 Mad L W 3:8 i 1953 
S C A 203 i 1953 SCR 1144 i AIR 1953 S C 210 
(212,213,214,215) (Pt B) (Pn 6, 7, 8, 17). 

—Art. 226— Territorial jurisdiction. 

The Secretary. Ministry of Communications, New 
Delhi, is not within the territories subject to the juris- 
diction of the Judicial Commissioner’s Court at Ajmer 
either bv residence or location and is therefore not 
amenable to the jurisdiction of that Court. Hence, 
the Court has no jurisdiction to issue a writ against 
him. AIR 1953 S C 210, ATR 1954 S C 207, Ref. to. 
1955 A M L J 40 i AIR 1955 Ajmer 39 (40) (Ft A) 
(Pr 3). 

Art. 226— Territorial jurisdiction — High Court of 

Allahabad cannot issue writ to Union of India or 
Election Commission, their principal seat of business 
being in New Delhi outside territorial jurisdiction of 
High Court. AIR 1953 S C 210 and AIR 1954 S C207, 
Foil. AIR 1963 All 363 (364) (Pt A) (Pr 5). 

Art 220— Jurisdiction— Origin of case in Meerut 

area — Final order by authority functioning at Luck- 
now— Writ petition before Lucknow Bench— Com- 
petency. See U. P- High Courts ( Amalgamation) Order 
(1948), Cl. 14. AIR 1959 All 722. 

• Art. 226— Mandamus — Order of Custodian 

General, New Delhi, under S. 27, Administration of 
Evacuee Property Act (1950)— Allahabad High Court 
canDot issue writ of mandamus to Custodian of Eva- 
cuee Property. U. P. commanding him to treat that 
order as nullity — (Administration of Evacuee Pro- 
perty Act (1950). S. 27). 

No High Court can issue a writ to an official who 
resides bevond the jurisdic’ion of that Court. Hence 
Allahabad High Court cannot issue a writ of ‘manda- 
mus' to the Custodian of Evacuee Property, U. P., 
commanding him to treat as a nullity an order made 
by the Custodian Central in New Delhi in the exercise 
of his revisional powers under S. 27 of the Adminis- 
tration of Evacuee Property Act, 1950, so long as that 
order is valid and subsistii g order. AIR 1953 S C 210 
and AIR 1954 S C 207. Rel. on. AIR 1954 Trav-Co. 
131, Explained. AIR 1954 Raj 189 and AIR 1954 R a j 
214, Disting. Azmat Uilah v. The Custodian, Evamee 
Property, U. p. Lucknow, ILR (1955) 2 All 65 : 1955 


All L J 521 : 1955 All W R 450 r AIR 1955 All 435 
(436, 437, 438) (Prs 5, 8, 14) (FB). 


Arts. 226 and 132 — Jurisdiction — Allahabad 

High Court canrot quash notification issued by 
Ministry of Food, Government of India, enforceable 
throughout India . — Certificate under Art. 132, 
granted. 

The power under Art. 220 is to be exercised through- 
out the territories in relation to which a High Court 
exercises jurisdiction. The person or authority to 
whom the writ is issued must be amenable to its 
jurisdiction either by location or residence within 
those territories. AIR 1954 S C 207, Foil. 

The Ministry of Food and Agriculture, Government 
of India, cannat be said to have its location within 
the territoiies of U. P. subject to the jurisdiction of 
the Allahabad High Court. From the mere fact that 
the notifications issued by it are to be enforced and 
can be enforced, in all parts of India, it cannot be 
said that it is located within the State of U. P. Con- 
sequently the Allahabad High Cmrt cannot quash 
the notifications issued by the Ministry of Food and 
Agriculture, Government of India, New Delhi. 

It may be possible to hold (though no final opinion 
was expressed on the point) that a writ in the nature 
of a writ of mandamus can be issued to an authority 
within the jurisdiction of the High Court, but a writ 
for quashing a notification issued by a Ministry of tho 
Union Government which is situate at New Delhi can 
be filed only in a Court havir g territorial jurisdiction 
there. AIR 1953 All 477. (FB) ) Ref. 


(There were other difficulties also in granting tho 
petition. (1) Since the notifications applied to tho 
large number of States and there might be difference 
of opinion amongst the various High Courts the 
granting of the petition might lead to confusion. (2) 
Interim stay could not also be granted sirce the peti- 
tion was filed on the last day when the Court was 

about to rise for vacation and no notice could be 
issued on the opposite party. In such circumstances 
granting of interim stay would mean virtually grant- 
ing the petition). 

Since the question involved an important question 
relating to the interpretation of the Constitution, certi- 
ficate under Art. 132 was granted. 1954 All L J 447 5 
AIR 1954 All 720 (727, 728) (Prs 3, 5, 6, 8, 10) (DB). 


>vru of mandamus 


xviiuuuai juris- 


diction. 

Where the order sought to be challenged by a peti- 
**°n for a wiit of mandamus is an order passed at New 
Delhi by the Deputy Secretary to the Government ofi 
India, the High Court of Allahabad has no jurisdic- 
tion to entertain the petition. Civil Misc. Writ Petn 
Np- 1952, D /• 9 10-1953 (All), R e l. on. 1954 
All L J 264 : AIR 1954 All 522 (523) (Pt A) (Pr 2). 

Art. 226— Jurisdiction of High Couit — Nature 

of— Extraordinary original jurisdiction— Territorial 
limits of AnJhra Pradesh High Court — Appellate 
Income-tax Tribunal in Telangana — Writ against — 
If can issue. 

The juri idiction of the High Court under Artide ^20 

may be conveniently described as Extraordinary 

Original jurisdiction as distinguished from the Ordi 
nary Original Civil Jurisdiction of a High Court’ 
Tho High Court of Andhra Pradesh, therefore in 
exercise of its .urisdiction under Art. 220. can issuo 
writs against tribunals situated or persons resident in 
any p*it of the State of Andhra Pradesh. The High 

h°v U THh an iS , 5Ue , a rj* a * a J DS * * 0 A PP el «ate Jncome- 
h K- U k a Sltualed 1D the Telangata arei (Hydera- 
bad) which is now a part of Andhra Pradesh since 
1st November, 1950. (1957) 1 Aodh W R 360 i 1957 
Andh L T 403 i ILR (1957) Andh Pra 229: AIR 1957 
Andh Pra 123 (125) (Pt A) (Prs 3, 4) (DB) 1957 
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Art. 226— Territorial jurisdiction— Authority to 

whom writ to be issued located at Madras— Petition 
tiled in the High CourtTof Andhra -Maintainability 
—Waiver (Civil P. C. (1909), S. 9). 

A petition under Art. 226 filed in the High Court 
of Andhra to call for the records on the file of the 
Commissioner for Workmen’s Compensation of 
Andhra at Madras is not maintainable as Madras is 
outside the territorial jurisdiction of the High Court 
of Andhra. AIR 1933 S C 2L0; AIR 1955 -Andhra 23, 
Foil. 


order of Central Board of Revenue, New Delhi on 

appeal -Rule nisi granted only against Additional 
Collector of Customs. 

Held, that the petition must fail firstly because 
Bombay High Court had no jurisdiction to proceed 
against second respondent and secondly because 
second respondent not being party to rule nisi, relief 
tor setting aside its decision could not be granted in 

(3OT?P. C C) g" L * 163! 1 * 1 R 1960 B “ “ 


The fact that the office is temporarily located at 
Madras does not make any difference, for it is the 
location within its territorial limits that gives jurisdic- 
tion to the High Court and so long as the office is 
located outside the-f err i torial jurisdiction of the High 
Court, it is immaterial whether that location is 
temporary or permanent. AIR 1953 S C 210, Rel. on. 

Further, although the Government represented that 
they were willing to waive the objection as to juris- 
diction it could not be waived and the High Court 
could not exercise its jurisdiction by consent of par- 
ties; for, there is an essential distinction between 
cases where there is a total want of jurisdiction and 
cases where there is merely an irregular exercise or 
assumption of jurisdiction. The latter may be waived 
but the doctrine cinnot be invoked in the former 
case. ILR Jl Mad 26. Rel. on. 1955 Andh L T (civil) 
20 : 1955 Andh W R 122 : AIR 1955 Andhra 175 
<176) (Prs 2, 3, 7, 10). 

Art. 226— Territorial jurisdiction — Jurisdiction 

of Andhra High Court over Andhr* Board of Revenue 
sitting in Madras. 

As the Board of Revenue (Andhra) is not within 
the Andhra State, over which the High Court has 
jurisdiction, no writ under Art. 228 can be issued to 
it. The legal position may lead to many anomalies. 
The Andhra High Court may issue a writ against 
Tribunals subordinate to the Revenue Board, whereas 
the Madras High Court may issue writs against the 
Revenue Board. There may be conflicts in orders and 
jurisdiction. AIR 1953 S C 210, Foil. 

Further the situation of the Revenue Board at 
Madras will lead to the anomaly of one of the institu- 
tions of the Andhra State being.subject to the superin- 
tendence of the High Court of another State. 

It is for the Andhra Government to consider 
whether it is advisable to avoid this anomaly by 
shifting the Bo*rd of Revenue as early as possible 
to a place within the territorial jurisdiction of the 
Andhra High Court. ILR (1954) Andh Pra 54 t 1954 
Andh L T (Civil) 31 : (1954) 2 Mad-L J (Andhr*) 
73 i AIR 1955 Andhra 23 (24) (Prs 3, 4, 5, 6). 

— -Art. 226 —Jurisdiction of High Court to issue 

writ. 

Where the territory in which the silver and gold 
were seized by the ■ Deputy Collector under the Sea 
Customs Act is outside the jurisdiction of the High 
Court, merely because the Deputy Collector has been 
living in Shillong and is a Collector for Shillong 
under the Sea Customs Act, the High Court is not 
competent to issue a writ of certiorari to him. ILR 
(1952) 4 Assam 214 i 50 Cal W N 143 : A I R 1952 
Assam 91 (91, 92) (Prs 2, 3) (DB). 

Art. 226— Jurisdiction of High Court— Writ caD- 

not be issued against authority not residing 'within 
High Court’s jurisdiction. 63 Bom L R 1 j A I R 1961 
Bom 244 (249, 250) (Pt C) (Pr 16 (DB). 

[Overruled on another point in AIR 1988 S C 478]. 

Art. 226— Territorial jurisdiction— Parties — Peti- 
tion challenging validity of order imposing penalty 
under S. 167, item 8, Sea Customs Act, passed by 
Additional Collector of ^Customs, Bombay and also 


—Art. 226 -Territorial jurisdiction of High Court 
Order under S. 5 (4), Cinematograph Act by 
Ministry of Information and Broadcasting, New 
Delhi, served on petitioner in Bombay — Bombay 
High Comt has no jurisdiction to entertain petition 
under Art. 226— (Cinematograph Act (1952), S.~5 
(4)]. 

A director of a company in Bombay was served 
with an order emanating from the Ministry of Infor- 
mation and Broad-casting, New Delhi, and signed by 
the Under-Secretary to the Government of India 
exeicising powers under S. 5 (4) of the Cinemitograph 
Act (1952) on behalf of the Central Government. Tna 
order was served in Bombay and directed thedirector 
that certain parts of a film should be excised from all 
copies of the film. The director filed a petition under 
Art. 226 in the Bombay High Court against the Union 
ot India for an appropriate writ for setting aside the 
said order and restraining the Union of India from 
giving effect to the said order ; 

Held, that the Bombay High Court had no jurisdic- 
tion to entertain the petition. A I R 1953 S C 210 and 
AIR 1954 SC 207, Rel. on. 57 Bom L R 753 : ILB 
(1955) Bom 346 i AIR 1955 Bom 381 (387) (Pt B) 
(Pr 12). 

Art. 226 — Writs by High Court against Slate 

other than its own. 

Obiter : — It may be that the jurisdiction of the 
High Court to issue writs against other Governments 
may be of a more limited character than the jurisdic- 
tion of the High Court to issue writs against the 
Government of the State in w'hich it is situated. It is 
only irom this point of view that the qualification 
introduced by words "in approprirte cases” must be 
understood and construed. 54 Bom L B 6S1 i A I B 
1952 Bom 468 (474, 475) (Pt C) (Pr 11) (DB). 

~ — Arts. 226, 311 — Territorial jurisdiction — Peti- 
tioner, an emploj ee of Durgapur Steel Project under 
Hindustan Steel Limited, dismissed without assign- 
ing any cause — Petition under Art. 226 for violation 
ot Art. 311 and rule of natural juslice — Union of 
India represented by Secretary, Ministry of Iron and 
Steel, New Delhi, Secretary, Hindustan Steel, Li nited 
of Ranchi, anl General Manager, Durgapur Steel 
Project made rrspondents — First two respondents 
being outside jurisdiction of Calcutta High Court, 
petition is not maintainable in Calcutta High Court- 
Fact that third respondent is within jurisdiction does 
not help the petitioner. A1 R 1901 S C 532 Rel. on., 

( 1963) 6 Fac L R*378i (1962) 2 Lab L J 569 i A I B 
1963 Cal 421 (423) (Pt A) (Pr 6). 

Art. 226— Territorial jurisdiction — Writ against 

Election Commission cannot be issued by Calcutta 
High Court. AIR 1953 S C 210, Foil. A I R 1961 CaJ 
289 (293, 29 4) (Pt B) (Pr 4). 

Art. 226 — Calcutta High Court’s jurisdiction to 

issue writ against Director-General of observatories, 
New Delhi, and Goverament of Iodia. 

The Director General of Observatories, New Delhi, 
cannot be said to be carr) ing on his normal aclivi i 
within the State of West Bengal and, as such he wo 
not be amenable to the jurisdiction of the Ca |cu , 

High Court which cannot therefore issue a writ unow 
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Art. 220 against him, nor can it issue such a writ 
against the Government of India. A I P 1953 S C 210 
and Matter No 38 of 1952. D / 29-5.1953 (Cal.), AIR 
1953 All 477 <FB), Not foil. 1 L H (1955) 1 Cal 392 i 
AIR 1953 Cal 707 (769) (Pt A) (Prs 15. 16). 

Art. 226 — Calcutta High Court has no furisdic- 

tion over Chandernagore — Under Chandernagore 
(Application of Law's) Order of 1950, High Court 
has been given only a limited jurisdiction — The 
jurisdiction under Art. 220 which is very special, 
does not seem to have been extended to Chander- 
nagore. 57 Cal W N 255 : AIR 1953 Cal 363 (364) 
<Pi 7). 

— — Art. 226— power to issue writs outside jurisdic- 
tion — Fetrospective effect — Other remedy open — 
States Merger (West Bengal) Order (1949). 

The petitioner was posted as Station Master at 
Diohata which was in the State of Cooch-Behar 
prior to the 1st January 1950 when Cooch-Behar 
was absorbed into the State of West Bengal. In 
January 1949 while ihe petitioner was posted at 
Dinhata Station he was charged with offences of 
serious misconduct involving the offence of forgery. 
Oa the 14th February 1949 tbe petitioner sent a 
reply to the charge sheet. O n the 18th March 1949 
the petitioner was summoned to the office of the 
Deputy Chief Transportation Superintendent, Assam 
Railway who held a departmental enquiry into the 
conduct of the petitioner. By an order datea the 19th 
August 1949 which was communicated to the peti- 
tioner on the 1st of September 1949, the Deputy Chief 
Transportation Superintendent who had his office 
at Pandu in Assam, passed an order at that place 
reverting permanently the petitioner to 'he post of 
Signaller. The petitioner on the 20th October 1949 
preferred an appeal to the Chief Administrative 
Officer of the Assam Railway, and on the 1st Decem- 
ber 1950 he dismissed the appeal. 

Held, that (i) that the High Court at Calcutta 
could not issue any writ to an authority or person 
in Behar in respect of an order passed or action taken 
in Behar. Therefore the High Court had no power 
to issue Writs quashing the orders which were made 
outside the territorial jurisdiction of the Court 
against persons whose obedience could not be en- 
forced by the High Court in case they did not 
condescend to comply with the directions issued by 
the Court. II a person wants to get any redrets 
against persons or authorities outside the jurisdic- 
tion of the High Court, in other words, outside the 
State of West Bengal in respect of action taken or 
order passed outside the said jurisdiction, such per- 
son must approach the proper forum which can 
grant relief in respect of these matters 

(ii) The order of reduction also took effect at a 
place which was outside the State of West Bengal 
at the time when the order of reduction was passed 
i. e., on the 19th August 1949, ’before the Consti- 
tution oame into force, 

(iii) the order of reduction dated the 19th August 
1949 being passed before the Constitution came into 
force the High Court could not in the exercise of 
its jurisdiction under Article 226 interfere with this 
order inasmuch as the Constitution had no retros- 
pective operation. The petitioner could not get com- 
plete relief bv merely getting rid of the appellate 
order. He had also to get rid of the original order 
of reduction which was passed on the 19th August 
1949. Unless it could be shown that the order of 
the 19th August 1949 was an ultra vires order, the 
High Court would not have any jurisdiction to inter- 
fere with that order. 

(iv) It was not a case where the facts were ad- 
mitted and the only question to be decided was a 
•question of law. One of the submissions was that the 
-orders were passed mala fide. This was a question 

[Vol. 4. • Fn.D. 60. 


which could be more conveniently disposed of in a 
suit than in an application under Art. 220. Case law 
discussed. 56 Cal W N 539 : AIR 1952 Cal 757 
(758, 759) (Prs 3, 6, 7, 8) 

® Art. 226 Procedure —Bombay Reorganisation 
Act (1900), Ss. 61, 64, 81, 82 — Civil servant serving 
in Bombay State at Rajkot illegally dismissed in 
violation of Art. 311 (2)- Reorganization of Bombay 
State - Effect of dismissal - Applicability of Ss. 01 
aod 81 of Bombay Reorganisation Act — Rajkot 
forming part of Gujarat, upon reorganisation— Writ 
petition against dismissal— Petition does not lie in 
Gujarat High Court. See Ibid, Art. 311(2). AIR 
1964 Cuj 1 (FB). 








Court. 

A person or an authority against which a writ 
under Art. 220 is sought to be directed must be 
within the territories as a condition of the High 
Court being empowered to issue such a writ Where, 
therefore, several of the respondents against whom 
writs are sought to be issued are residing outside the 
territorial limits of the High Court it has no juris- 
diction to issue writs against them. AIR 1953 S C 
210 : AIR 1954 S C 207 and AIR 1950 S C 2 40 Foil 

ILR (1956) Hyd 658: AIR 1956 Hyd 180 (188) 
(Pt A) (Prs 8,9) (DB). 1 ' 


Art. 226— Territorial jurisdiction — Authority to 
whom writ is issued must be within jurisdiction. 

The residence of the person whose rights were 
affected or accrual of the cause of action or tbe 
injury resulting from act or order complained of 
being within the jurisdiction is not the determining 
factor but the location of the tribunal against whom 
the writ is to be issued. For the remedy by issue of 
a writ is in the nature of action in personam and 
cannot be issued against the authority who is not 
amenable to the jurisdiction of the Ilich Conrf 
AIR 1953 SC 210: AIR *954 SC 20<; aIR 1954 
Hyd 33 and AIR 1954 All 522, Rel. on. ILR 1955 ) 
Hyd 780 : AIR 1955 Hyd 269 (271) <Pt B) (Pr 4) 


Art. 226 -Certiorari — Extra-territorial j ur i S( j; c- 

tion— Exercise of -Not permissible. 

The High Court cannot in proceedings for a writ 
consider the validity or otherwise of on order passed 
bv an authority situated < utside the territorial limits 
of the High Court’s jurisdiction. 

Held, that the High Court at Kerala could not 
consider the validity of the assessment orders passed 
before the Constitution came into force by the 
Incone-tax Officer, Delhi, against a resident of the 
then Travancore- Cochin State in writ proceedings 
1961 Ker L J 948: ILR (-961) Ker 244. 


Art 22b Territorial jurisdiction — Petition 

aeainst Life Insurance Corporation -Forum. 

Held, on facts that there w'as no provision in the 
Life Insurance Corporation Act, 1950, or rules or 
Regulations, authorising a Divisional Manager to 
represent the Corporation in any Court Therefore, 
the Corporation was not represented in the petition* 
Secondly that the Corporation being situate outsi ie 
the territorial jurisdiction of the Court, could not be 
affected by anv writ which might be issued. Civil 
Writ No. 300 of 1958 (Punj) and Civ. Writ No 1134 
of 1958 (Punj). Rel. on. 1960 Ker L T- 59- I960 

251 ,253) (Pr 3)! 960) 1 KCr L R 237 : AIR 19(i0 Kes 


—Art 226 - Jurisdiction - Writ to Tribunal sit. 
ting outside jurisdiction flndustrial Disputes (An 
pcllate Tribunal) Act (1950), Ss. 9 and 16). P 

Writ cannot issue against an order of a subordi 
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nate tribunal within the jurisdiction of the High 
Court when that order has become merged in the 
orders of outside authorities who are not amenable 
to the High Court’s jurisdiction. Where an award 
by the Industrial Tribunal situated within the juris- 
diction of the High Court is confirmed in appeal by 
the Labour Appellate Tribunal situated outside juris- 
diction no writ can issue against the order of the 
Industrial Tribunal. 

The mere sending of a copy of the decision to the 
Industrial Tribunal and to the Covernment by an 
Appellate Tribunal situated outside the jurisdiction 
of the Court will net give jurisdiction to the High 
Court to interfere with the appellate order. 

When the award has been confirmed in toto, S. 16 
has no application. 1958 Ker L T 613: AIR 1959 
Ker 65 (66, t7) (Ft A) (Prs 5, 8, 9) (DB). 

Art. 226— Jurisdiction— Territorial jurisdiction. 

High Court has no jurisdiction to issue a writ 
quashing order of assessment passed by an officer 
who is out of territorial jurisdiction of High Court. 
1957 KerLT 649: 1957 Ker L J 662 i 1 LR (1957) 
Ker 694 i (1057) 32 f T R 582 : AIR 1957 Ker 190 
(191) (Pt A) (Pr 2) (DB). 

Art. 226 — Territorial jurisdiction — Authority 

situated beyond jurisdiction of High Court — No 
certiorari. 

The petitioner was employed as a nurse in the 
Central Railway Hospital, Bina and prayed for a 
writ of certiorari quashiDg an order of the Divisional 
Superintendent, Central Railways, Jhansi, discharg- 
ing her from service. 

Held, that the Divisional Superintendent Jhansi 
was not within the jurisdiction of the High Court 
and consequently no direction of any kind should 
be made by it against him under Ait. 226 of the 
Constitution. 1961 M P L J (Notes) 75. 

—Art. 226 — Jurisdiction — Notice on assessce in 
Raigarh by 1. T. O. in Nagpur under S. 34 (1-A), 1. T. 
Act, 1922, on 5th August 1954 in respect of assess- 
ment years 1941-42 to 1947-48 — M. P. High Court 
cannot issue writ to quash the same — S. 59 (4) States 
Reorganisation Act does not apply. A I R 1953 S C 
210; AIR 1957 Nladh Pra 37, Foil. (1960) 39 I T R 
429:1960 M P C.780 » 1960 Jab L J 1195: 1961 
MPLJ 111. 

Art. 226— Jurisdiction — Authority located per- 
manently beyond jurisdiction of High Court — 
Impugned order at a place within jurisdiction of 
High Court— Issue of writ. 

Petitioner, 3 displaced person, made a claim before 
competent authorities in respect of property left by 
him in Pakistan. Order in his case was passed bv the 
Claims Officer, Bombay. Later, Additional Settle- 
ment Commissioner. New Delhi during his visit to 
Jabalpur took up the matter suo motu in revision and 
modified the order of the Claims Officer. The peti- 
tioner challenged the validity of the order passed by 
the Additional Settlement Commissioner. 

Held, that the Additional Settlement Commissioner 
was an authority located and carrying on its activities 
outside the jurisdiction of the High Court. A writ 
binding on the Additional Settlement Commissioner, 
New Delhi could not be issued by the High Court. 

A I R 1958 Nladh Pra 103 (FB), Foil, i960 M P L J 
(Notes) 212. 

Art. 226 — Jurisdiction of High Court — Office of 

Custodian General local ed outside High Court’s 
jurisdiction — Issue of writ to Custodian General — 
(Administration of Evacuee Property Act (1950), 
S. 28). 

The High Court in the exercise of its powers under 
Art. 226 of the Constitution cannot indirectly reach 


the order of a tribunal whose office is normally 
situated outside the jurisdiction of that Court. 

The eflect of S. 28 of the Evacuee Propeity Act is 
to make the order of the Custodian General para- 
mount, and necessarily the order of the inferior trL 
buoal must be taken to have merged in it. The office* 
ol the Custodian General is located outside the terri- 
tories of the M. P. High Court. It therefore follows, 
that the writ of the M. P. High Court cannot run to 
the Custodian General and the High Court cannot by 
quashing an order of the Deputy Custodian con- 
firmed by the Custodian General reach the same 
result. 58 Bom LR 344. Diss. from. 1957 MPC 
676 : 1957 MPLJ 780 • 1958 Jab L J 56 : A I R 
1958 Nladh Pra 68 (71) (Pt A) (Prs 9, 10) (DB). 


Arts. 226 and 227 — Territorial jurisdiction— Inter- 
State permit issued by Mysore State -Writ petition — 
Territorial jurisdiction of Mysore High Court. See 
Motor Vehicles Act (1939), S. 57(3). AIR 1964 
Mys 26 (DB). 


® Arts. 226, 227 — Territorial jurisdiction — (Re« 
presentation of the People Act (1951), S. 88). 

The main S. 88 and the proviso of the Representa- 
tion of the People Act (1951) have to be read together 
and after they are so read, it is clear that the place 
of the trial must be situate within the State from 
which the election petition arises, and the High Court 
has jurisdiction to entertain petition under Art. 226 
if the Tribunal is situate within the territorial juris- 
diction of the High Court. (1S97) A C 647 ; (1939) 4 
All E R 464, Rel. on. 

The person, authority or Government, to whom the 
writ is issued must be amenable to the High Court's 
jurisdiction either by residence or location within 
those territories. The power is not exercisable if the 
person, authority or Covernment functions, without 
physical location or residence, within the High 
Court’s territorial jurisdiction. A T R 1952 Bom 449; 
A I R 1953 All 477 (FB) ; A 1 R 1952 Mad 659, held 
no longer good law after A I R 1953 S C 210, Hari 
Vishnu v. Ahmed Syed Isak, I LB (1954) Nag 209 : 

A I R 1954 Nag 166 (182, 184) (Pt B) (Prs 76, 89) 

(FB). 

Llleversed on another point in A I R 1955 S C 233.J 


■ Art. 226 (1) — Prime Minister of India not 

residing within jurisdiction of High Court — Issue 
of direction to. 


There is no law which makes the I\ime Minister 
of India directly answerable (as Prime Minister/ 
to the public in regard to the statements he may 
make. He cannot, therefore, be regarded an autho- 
rity who is answeiable also to the public. Since 
he is not answerable to the public he cannot 
regarded as being present everywhere ia India. No 
direction under Art. 228 can therefore be issued to the 
Prime Minister by a High Court within whose juris- 
diction lie does not normally reside. I L R 
N*g 331 : 1954 Nag L I 327 : A I R 1952 Nag 301 
(302) (Pt B) (Prs 6,7) (DB). 


-Art. 226— Territorial jurisdiction of High Court? 
agpur High Court lias no jurisdiction to issue 
t against Labour Appellate Tribunal, Bombay 
lustrial Disputes (Appellate Tribunal) Act [lJjVh 
15 and 16). , 

rticle 226 makes no reference to the cause ot 
on or where it arises but insists that the presence 
the person or authority should be within tne 
itory in relation to which the High Court 

s the jurisdiction conferred by that article. 

■, an authority or tribunal, though casually P ^ 
Ain the territories of the High Court, ca ^ 
l to be functioning there if its permai a 
mal location’ is outside the jurisdiction ot 

Court. 
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Hence the Nagpur High Court has no jurisdiction 
to issue a writ of certiorari or mandamus under 
Art. 220 against Labour Appellate Tribunal, Bombay, 
even if the dispute related to matters which have 
arisen within the jurisdiction of the Nagpur High 
Court. A I R 1953 S C 210, Rel. on ; A I R 1952 Bom 
449 and AIR 1952 Mad 059, held no longer good 
law. I L R (1955) Nag 108 : (1955; 2 Lab L J 220 : 
(1955-56) 8 FJR 67 : A I R 1955 Nag 148 (152, 
153) (Pt A) (Prs 24. 27) (DB). 

Art. 226 — Jurisdiction — Writ against Election 

Commission. 


for a writ has been filed, then to ask the Court to 
issue a writ in respect of such an order is to invite 
the Court to do indirectly what the Court cannot do 
directly. A I R 1955 All 435, Rel. on. 

Hence Patna High Court has no jurisdiction to 
issue a writ for quashing an order of the Controller 
of Crain Shops. Gorakhpur, as he resides outside the 
territorial jurisdiction of the Patna High Court and 
his office is also located outside the territorial juris- 
diction of the Patna High Court. 1955 B L J R 661 : 
I L P 34 Pat 889 : A I R 1955 Pat 515 (516) (Prs 5 
7, 8) (DB). 


Writ against Election Commission directing him to 
include petitioner’s name in electoral roll or directing 
him to prepare new roil — Even if High Court of 
Orissa were to invoke its powers under Art. 220 
(in spite of bar under Art. 329) the writ would be 
ineffective against Commission because Election Com- 
mission cannot be regarded as functioning within 
territorial limits of the High Court. A [ R 1953 S C 
210, Foil. I L R (1953) Cut 659 i A I R 1954 Orissa 
87 i92) (Pt F) (Pr 18) (DB). 

Art. 226 — Parties — Persons holding posts in 

Employment Exchange under Central Government 
—Administration of Exchange transferred to State 
Government — Services terminated and employment 
under State Government on new terms suggested — 
Officers of Central Government not made parties — 
Maintainability of petition. 

i'he petitioners held posts in quasi-permanent capa- 
city in the National Employment Service under the 
(Government of India and were served with notices 
that their services would be terminated and, if they 
weie willing to accept employment they would be 
einplo>ed under the State Government. lathe writ 
petition challenging those notices preliminary objec- 
tion was taken that in the absence of the officers of 
the Government of India in the Ministry of Labour 
and in the absence of the Director General of the Re- 
settlement and Employment no effective writ could 
be issued. The petitioners therefore made an app i- 
cation for adding these authorities as parties to the 
application. 

Held, that >he officers of the Government of India, 
were not amenable to the jurisdiction of the High 
Court by either residence or location, and, as such, 
the writ could not go bevond the territories subject 
to the jurisdiction of the High Court. A I R 1955 S C 
233 and A I R 1950 S C 240, Disting, and Expl. 
(1958) 2 Lab L J 438 i A I R 1957 Pat 555 (557) 
(Pt A) (Pr 4) (DB). 

Art. 226— Territorial jurisdiction of High Court 

—Order of Controller of Grain Shops, Gorakhpur — 
Patna High Court cannot issue writ for quashing 
•uch order. 

There is a two-fold limitation placed on the power 
of tne High Court under Ait. 220 of the Constitution. 
In the first place, the power is to be exercised through- 
out the territories in relation to which the High 
Court exercises jurisdiction, that is to say, the writs 
issued Dy the High Court cannot run beyond the 
territories subject to its jurisdiction. Secondly, the 
person or authority to whom the High Court is 
empowered to issue such writs must be within those 
territories, which clearly implies that they must be 
amenable to its jurisdiction either by residence or 
location within those territories. A I R 1953 S C 210 
Rel. on. ’ 

The real test is what is the real order against which 
the petitioner is coming? What is the real order which 
the petitioner wishes to get rid of ? If that order 
wa; paised by tn authority which is not amenable to 
the jurisdiction of the Court in which the application 


Art. 220 Jurisdiction — Tribunal appointed by 
Central Government functioning within State — Issue 
of writ to— Jurisdiction of State High Court. 

Quaere: Whether the High Ciurt of a State is com- 
petent and has jurisdiction to issue a writ under 
Art. 220 of the Constitution to an industrial tribunal 
functioning within that State, when that authority 
owes its appointment to the Central Government and 
not the State Government. A I R 1952 Cal 103- 1951 

Raj 94, Ref. (1952) I Lab L J 493 i AIR 1952 Pat 56 
(61) (Pt Di (Pr 22) (DB). 

Art. 226— Jurisdiction— Pepsu High Court cannot 

issue directions to authority in Himachal Pradesh — 
(Criminal P. C. (1898), S. 501A). A I R 1955 N U C 
(Pepsu) 3999. 


Art. 220— Territorial jurisdiction. 

Held, that a writ would not issue to the Punjab 
Government as it was not subject to the territorial 
jurisdiction of the Pepsu High Court cor did it reside 
within the jurisdiction of the Pepsu High Court MR 

1953 S C 2l0, Foil. I L R (1954) Patiala 805 : A I R 

1954 Pepsu 174 (179, 180) (Pt F) (Pr 7). 


diction. 

The Pepsu High Court has no jurisdiction to issue 

any writ to the Assistant Custodian-General of Eva 

cuee Property whose office is located at Delhi and 

thus is beyond the territorial jurisdiction of this 
Court. 1 

f he fact that the authorities exercising jurisdiction 
in the matter at the first instance are located within 
the jurisdiction of the High Court and the revisional 
autho'ny, that is, the Assistant Custodian-General a 

Delhi, is located in Punjab State, will not confer 
jurisdiction. A I R 1954 S C 207; A I R 1953 S C 210 

Rel. on. I L R ( 1955) Patiala 138 i A I R 1954 Pencn’ 
15G (158, 159) (Pt A) (Prs 8, 7). 4 Pep U 

^rA ,t ;, 2 A 6 7- Liq ? id |ti 0n of a blDk under o^ers of 

Kerala Hi a h Court-Representative liquidator carry- 
ing out its orders in respect of Delhi branch -No writ 
petition lies against his actions in Punjab High Court 

Pun?L n RIC09 OmPani<S ACt (1949) ' S - 45 - R C«3) 65 




• I 


Tbo petitioner was an employee in the Amritsar 
branch of a commercial Bank having its head office 

V F V\ npUr ’ L UqUlry was held ^ the petitioner's con- 
duct by an Enquiry officer. At the conclusion of the 

inquiry the petitioner was informed that his services 

were terminated. Later he was informed that he *! 

dismissed from service. On representation being mGde 

the Regional Labour Commissioner directed 

inquiry against the petitioner. The petitioner filed a 

writ petition in the Punjab High Court. 

atvsK 'a, rr&L's 

office 226 t0 \ th6 t R f gio £ al Iiabour Commissioner whose 
AIR i960 Punj 360 (362) (Pr 4), R 1 


ion 
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Art. 226— Territoria' juris diet ion of High Court. 

I n the application under Art. 220 the Punjab Univer- 
sity, Solan, was impleaded to be respondent No. 1 and 
reliefs were sought again? t it. 

Held, that as the Punj \b University, Solan, was not 
within the territories in relation to which Punjab 
High Court exercised jurisdiction, the Puniab High 
Covirt was not competent to proceed with the ap- 
plication. AIR 1954 S C 207, Foil. 56 Punj L R 365 : 
A I Pi 1954 Punj 253 (254) (Pr 9) (DB). 

Art. 226 Condition for exercise of jurisdiction— 

Against whom writs can he issued. 

Under Ait. 220 of the Constitution of India the sole 
condition upon \vhi:h the jurisdiction of the Court 
defends is that the person or authority to whom 
orders, directions aid writs are issued is within the 
territories in relation to which the High Court exer- 
cises jurisdiction and the conditions mentioned in 
S. 45 of the SpeciGc Relief Act, 1877, or the charters 
establishing the Supreme Court at Madras and Calcutta 
cannot be read into that Article. 

In exercising jurisdiction under Art. 226 the High 
Court acts in personam and looks to th 3 fulfilment of 
its order to the person of the respondent. Hence the 
meie fact that the acls sought to be restrained under 
Art 226 are to be done by the respondent outside 
the territorial jurisdiction of the High Court cannot 
deprive the High Court of its jurisdiction io issue 
writ under Ait. 220, when the respondent himself is 
within its territorial jurisdiction. Civil Misc. (Writ) 
No. 15 of 1951 D /- 24-5-1951, Rel. on.; AIR 1943 P C 
164; A I R 1947 P C 90 and A I R 1949 P C 307, Ref. 
22 Com Cas (los) 33 : I LR (1952) Puni 11 : AIR 
1952 Punj 9 (12. 13, 23) (Pt A) (hrs 12, 16. 90) (DB). 

Arts. 220, 227— Petition under — Jurisdiction to 

entertain— Constitution ct India, Ait. 225 

Where the petitioner who was an assessee, belonged 
to U. P. and h is assessment wa. under the Commis- 
sioner of Income-tax of that State the mere fact that 
the lccation of the Investigation Commission T in 
Delhi within the jur sdiction of the Punjab High 
Couit or ary order or orders have bet n passed by 
the Commission at Delhi under the Taxation on 
Income (Investigation Ccmmissiou) Act. 1947 would 
not confer juri? diction on the Punjab High Court to 
entertain a petition under Arts. 226 and 227 against 
the orders pissed by the Investigation Commission. 
AIR 1943 P C 104 Rel. on. 53 Punj L P 57 » 1851-20 
I T R 77 i I L F (1951) *>uni 165 : AIR 1951 I unj 74 
(76, 77) (Pt A) (Prs 16. 19) (DB). 

[Reversed in AIR 1954 S C 207.] 

Art 220 — Jurisdiction — Allotment and transfer 

of property bv Regional Settlement Commissioner at 
Ajmer — Appeal not competert — Order set aside a- d 
sale b> auction directed by Chief Settlement Commis- 
sioner at Delhi — Order held without jurisdiction — 
Writ against Regional Settlement Commissioner, Ajmer 
— Rajasthan High Court held had jurisdiction to issue. 
See Displaced Persons (Compensation and Rehabilita- 
tion) Act (1954), S. 10. AIR i960 Raj 177 (DB)- 

Art 226 — Jurisdiction of High Court. 

The Rajasthan High Court has no jurisdiction to 
pass any order against the Custodian General, New 
Delhi and where the order of the Deputy Custodian, 
Ganganagar, has been upheld and confirmed by the 
Custodian General, Ddhi in revision, the applicant 
cannot ask the High Court to issue a writ to the 
Deputy Custodian, Ganganagar as that would not be 
of any help to the applicant. AIR 1956 S C 246, Foil. 
AIR 1954 Raj 214 Held no good law. 1956 Raj L w 
233 i I L R (1956) 6 Raj 939 : A I R 1956 Raj 163 
(163) (Pr 3) (DB). 


— -Art. 226 — Jurisdiction — Decision of Election 
Tribunals. 

The fact that the High Court (Rajasthan) cannot 
issue any writ, direction or order to the Electioa Com- 
mission at new Drihi is no reason why it should not 
be able to interfere with the order of the Election 
Tribunal at Bikaner, if such interference is otherwise 
warranted. If for example this Court were to come to 
the conclusion that the Bikaner Tribunal ex’eeded its 
jurisdiction it can, be rides quashing the decision of 
the tribunal, direct the returning officer, who is with- 
in its jurisdiction not to hold a by-election in pursu. 
ance of the order of the Tribunal. AIR 1953 S C 210, 
Referred. 

The fact that the returning officer is not yet ap- 
pointed has nothiDg to do with the power of the 
High Court to pass appropriate orders in such peti- 
tions if I lie proper parties are before it. 

There is no question in such a case of the High 
Court doing anything indirectly which it cannot do 
directly. 1^54 Raj L W 192 i ILI1 (1953) Kaj 891 : 
AIR 1954 Raj 145 (143, 149) (Pt B) (Pr 8' (DB). 

• - — Art. 226— Extent of jurisdiction of High Court 
to issue writs. 

Where one of the respondents to a petition for the 
issue of a writ under Art 220 is amenable to the 
jurisdiction of the High Court of Travancore by 
reason of his residence and the location of hi* office 
within the State and all the activities complained 
about are ac ivities confined to the State the High 
Court would be competent to entertain an applica- 
tion under Art. 223 even if the other respondent is 
not so amenable to its jurisdiction particularly when 
a writ against the first respondent, if issued, is suffi- 
cient for stopping completely the mischief com- 
plained against. AIR 1953 S C 210 and (1953) 1 W LR 
411, Ref. Thangalk unju Musaliar v. Venkitacbalam 
Potti. 1954 Ker L T 23 : I L R (1933) Trav Co 1145: 

( 1954) 25 T T R 120 AIR 1954 Trav-Co 131 (133) 
(rt A) (Prs 9, 10) (FB>. 


Arts 226. 13 (2)— Jurisdiction — Tripura J. C- * 

Court has jur sdiction to issue w-rit in respect or 
Tripura Act passed by P irliameot — • Writ a gain it 
Administrator in r»spect of enforcement of Tripura 
Laud Revenue and Land Reform* Act (43 of R(60/* 


All laws for Tripura have to be enacted by Pajha- 
nent as Tripura is a Union territory and the State 
:eferied to in Art. 13 (2) so far as Tripura is con- 
cerned is the Government of India. The Tripura 

1. C.'s Court has therefore a light to examine any law 
massed by the State foreaforcem nt in Tripura and 
;ee whether such law takes away or abridges the 
ights conferred by PirtUI of the Constitution. * 
loubt this Court cannot issue any order, direction 
writ to any person or authority or Government 
ire outside the territories in relation to which it exc- 
uses jurisdiction. Rut if a law is to he enforced wi - 
n the territory of Tripura by any person or author 
esidiug or having location within the territory 
Tripu a. this Court can is;ue an order or wn 
iirection to such person or authority it the a 
'ound void under Art. 13 (2) of the C. nstitution. 

Thus as the Act 43 of 1900 (Tripura Land Revenue 
ind Land Reforms Act) is to be enforced T , - n 

nithoritv namely, the administrator, who is 

he territory of Tripura over which this C , 

uris' ic:ion, an order, direction or writ can - ’ t 

gainst the Administrator if it is found that any y 
d the law infringes Part III ^nstitution . . A R 

961 S C 532 and A I R 19ob 3 C 240. Rel. on. A 
963 Trioura i (5, 6) (Ft B) (Prs lo, L4). 


120 (e). Merger of order in appellate oracr. 
See also Note 120 (d\ 

Art. 226— Merger of tribunal’s order into appe 
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late order — Tribunal’s order a nullity— There is no 
merger — Commissioner’s order removing petitioner 
from lervice— Appeal to Preiident rejected — Gujarat 
High Court cannot issue writ against order of Com- 
missioner, his order having merged in the President’s 
order. 

An original order of the inferior authority ceases to 
be an outstanding order once an appeal or revision 
therefrom is dispised of. The same result would 
follow whether the appellate Couft confirms the ori- 

§ inal o der or reverses it or modifies it. AIR 1956 
C 246, boll ; AIR 1956 Raj 163 and AIR 1957 Mad 
496 and 2 Bom HCR 101 and I L R 18 Bom 542 and 
I Lb 19 Bo. ii 258 and AIR 1914 P C 66 and AIR 1953 
Bom 122, Hei. on ; A I R 1958 S C 86, Expl. and 
DistiDg ; AIR 1960 Cal 1 (SB), Explained, commented 
upon and dissented from. 

Where the President as the appellate authority dis- 
missed the appeal of the petitioner (an Income-tax 
Oihcer) from the order of the Commissioner of 
Income-tax, removing hi® from service under R. 13 
(6) of the Central Civil Servi:es (Classification, Con- 
trol and Appeal) Rule 1 , 1957, the Older of dismissal 
passed by the authority of the irst instance, namely 
the Commissioner merges in the order of the Presi- 
dent and that being so, the High Court would have 
no jurisdiction to i sue a writ against the appellate 
autnoritv. The High Court would not issue a writ 
against tne Commissioner though he would be amen- 
able to the jurisdiction of the Court. It w'ould be 
iofructuous to issue a wi it in respect of an order 
which has merged in the order of the appellate 
authority. 

Where, however, the order of the inferior tribunal 
was a nullity such an order would fall out ,ide the 
scope of the rule of merger. The defect must be con- 
cerning either want ot jurisdiction or excess of juris- 
diction or a patent violation of the principles of 
natural justice, such as want of notice or inquiry. It 
is such a defect which would render an order null 
and void and which would take the case out of the 
principle of merger. But where an orcer is passed 
after due notice of charges and after au inquiry-, 
where the delinquent has been given an opportm ity 
to be heard and where he files a detailed statement, 
even if there is some defect in the course ol the pro- 
ceedings there would be 10 question of a nu 1 1 ity . 
(1689) 22 QBD 345 and IV 05 A C 78 and (1937) 
2KB 3U9 aud (1953) 2 Q B 18 and A I R 1957 Mad 
490, Rel. on. 

Held, that there was no breach of R. 15 of the 
C. C. b (C. C. A.) Rules 1957, and that the order of 
the Commissioner was not a oulity. (1962) 3 Guj L R 
856 : (1963) 1 Lab L I 648 : A I R 1963 Cuj 6 (9, 11, 
12, 15) (Prs 15, 17, 19, 26) (DB). 

120 (f). Residence of applicant. 

Art. 220— Jurisdiction of High Court. 

Ordinarily the jurisdiction of the High Court to 
pass an order for the issue of a writ ot mandamus 
under Art 226 is confined to acts to he done or for- 
borne within its territorial limits, irrespective of 
whether the person against whom the order is passed 
resides or carrit s on business within or without those 
limits. The Himachal Pradesh (Legal Proceedings 
and Executive Authority) Order, 1949, covers all 
contingencies arising out ot the location of the Hima- 
chal Pradesh Courts and authorities in Simla, and 
therefore the power with which it invested those 
Courts to pass orders included the power to pass an 
order requiring those autho/ities to do a certain act. 
Hence the Judjcial Commissioner Himachal Pradesh 
will have the juiisdiction to issue the writ to the Pro- 
vincial Transport Authority Himachal Pradesh at 
Simla. A I i- 1951 Him Pra 36 (42,43,44) (Pt D) 
(Prs 17, 19, 22). 


120 (g). Subject-matter. 

Art. 228 — Jurisdiction of Bombay High Court to 

issue writ of Certiorari against order or Labour 
Appellate Tribunal — (Industrial Di'puteS— Appellate 
Tribunal — Writ against) — (Industrial Disputes 
Appellate Tribunal) Act (1950), S. 6). 

Although the High Court of Bombay has got the 
power to issue writs not only within the town and 
island of Bombay but throughout the territory of the 
State that power can only be exercise 1 provided it 
has jurisdiction either in respect of the subject matter 
or in respect of parties. 

Where the subject-matter of the industrial dispute 
and the parties tnereto were not within the jurisdic- 
tion of the Bombay High Court and the Labour 
Tribunal which gave tl e award was also not subject 
to the jurisdiction of that High Court, then simply 
because the Labour Appellate Tribunal, to which 
appeal was preferred from the award, has its olfice 
situated in Bombay cannot give jurisdiction to that 
High Court to issue writ of Certiorari fcgair st the 
order of the Appellate Tribunal. AIR 1943 PC 164, 
Rel on (’52) 54 Bom L h 552 : (1952) 1 I ab L J 176: 
(1452) 53-4 F J R 23^ : T L P (1952) Bom 974: A I R 
1952 Bom 449 (450, 451) (Pr 3) tDB). 

Art 226 — Territorial jurisdiction — To whom 

High Court is authorised to issue writs. 

The petitioners were the original residents of cer- 
tain villages in the Ferozepore disirict. before parti- 
tion these villages formed part of the Lahore district. 
The land which was the subject-matter of the petition 
was in the cultivating possession of the petitioners 
and had been included in the Lahore district. This 
area was, however, located on the Indian side of the 
Sutiaj rivei and the petitioners remained in possession 
thereof in spite of the fact that the villages formed 
part of Pakistan territory. The State ot Punjab 
through the Deputy Commissioner of Ferozepor* hav- 
ing issued notices of ejectment to the petitioners, they 
challenged the validity, of the notices by a petition 
under Art. 229. 

Held, that on the question of jurisdiction the High 
Court had power over the subject-matter as well as 
over the persons concerned in the case A'R 1954 S C 
207, Foil. 61 Punj L R 134 ; A I R 1959 Punj 532 
(533) (Pt A) ,Pr 5). 

Art 220— Certiorari— Issue of writ — Jurisdiction 

of High Court — Order of Director Geneial of Relief 
and Rehabilitation allotting land situate outside its 
jurisdiction 

Under Art. 220 of the Constitution, the High Court 
has no jurisdiction to issue a writ of certiorari against 
the Director-General of Relief and Rehabilitation or 
against the Financial Commissioner merely h» cause of 
the location of their olfice within its juri .diction or 
merely because the order was passed within its juris- 
diction, where the property allotted by the order is 
situate outside the jurisdiction of the High Court. 
The High Court must confine the exercise of its 
powers to persons or authorities within its territorial 
jurisdiction and the order and writs mu>t be confined 
to something to be doue within its jurisdiction. AIR 
1943 P C 104 and AIR 1951 Punj 74, Foil ; AIR 1952 
Punj 1, Not Foil. 54 P mj L R 506 : UR (1953) Punj 
72 : AIR 1952 Puuj 392 (394) 'Pt A) (Pr 7) (DC). 

Art. 226 — Territorial jurisdiction — Property 
concerned situated outside jurisdiction— High Court 
if can issue writ to person or authority within 
jurisdiction — lurisdiciion of Punjab High Court to 
issue writ to Custodian-General of Evacuee Property 
in Delhi regarding property in Bombay. 
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rhe question was whether certain propeity situate 

was evacuee property. The case was heard 
y be Custodian in Eombay and he came to the 
conclusion that the owner was not an evacuee but 
an intending evacuee. The person who had moved 
the Custodian in Bombay appealed to the Custodian- 
■eneral in Delhi, i he Custodian- General thought 
that there were important lacunae in the enquiry 
conducted bv the Custodian in Bombay and in order 
to remove them he ordered that the case would be 
heard in Bombay. The order of the Custodian-Genera! 
was challenged in the Punjab High Court by an 
application for wiits under Art. 226, Constitution of 

Art 1 p rna ™ Singh J.) — Jn plain Eog’ish 

0 t / S?V Stlturi0D * ndia P ro vide^ that the 
High Court shall have power throughout the terri- 

tones in relation to which it exercises jurisdiction, 

o issue to any person or authority within those 

territories writs in the nature of mandamus, prohibit 
tion or certiorari. That being so, the Punjab High 
rt ir jurisdiction to issue the writs of certiorari, 
prohibition and mandamus to the Custodian-General 
Evacuee Property who resides at Delhi. In such 

fuifi'Lir 9?, Urt j 0ts ,n Personam and looks to the 
fulfilment of its order to the person of the respon- 
dent. AIR 1943 P C 164, Expl. and Disting. P 

,o er S , 0D ' J- ~ ll l the case in question a jurisdiction 
adequate to the object in view existed in Bombay 
where the Custodian-General proposed to hole his 

the U n a y rH« where the property was situate, where 

r, !l| P t |j re i ld f d a ? d ,' vhere < h e officials who even- 
tuaHy would deal with the property were function- 

ih/n o re ' nedy for , a "y wr0l 'g^ alleged to he done 
n ,'°" erS W °“ ld be mere adequate aid com- 

plete and their grievance better dealt with bv the 

(Nlfd i° B ?Sl bay than h , ere ‘ Motes of Cases 

(M a d ) p. 135 -mentioned in 12 E R 2°°. Rel 

(DB). IR 1952 Pun ' 1 (3, 4 ' 9> (Pt A) (Prs 13 ’ 18 ' 47 > 
120 (h). Union of India, writ against, 

• Art. 220 — Territorial jurisdiction — Mineral 
Concession Rules (1949), ft. 37 - Mineral lease - 
Granting of- Order of Union Government is final — 

State Government only carrying out order of Union 

CouH-H cau^oPdo" so'" 8 ° f ° fdcr by B " mbay High 

n, A f hp °r der tl ? e Union Government cannot be 
quashed under Ait. 226 by the High C.urt of 

“ y ’ aS “ d " es not zeroise territorial jurisdiction 
over the Union Government. 

The State Government has the power under the 

RnMf f C ° f DCeS ' 10l l Rl l !eSt to grant the mining lease, 
nut it granting such a lease is subject to the orders 

on a review by the Union Government. In fact the 

y ate Government only effectuates the order of the 

Union Government. It carries out that order which 

remams fhe fina! order. Shriram fhunihumva'a v. 

1 be Mate of Bombay, 1961 SCD 964 i (196212 

, S Jp. (I96l) - SCj 553 : A I B 1962 S C 670 
(0/ 1) (prs 9, 12). 

— Arts. 22G and 300 - Territorial jurisdiction of 
High Courts — Writ against Union of India. 

The name ‘Union of India' has been applied to 
combination of the territories which together com- 
prise the Union, and the Union of India, as such, 
cannot be said to be located at any place other than 
where its Government is located tor the purposes of 

A SUi ooo 0r serving up:>n any writ t0 be issued under 

Art* 

As far as Art. 226 is concerned the Government 
there refers not to the legislative or judicial depart 
ments but merely to the exec itive department 

The Courts do not issue writs and injunctions 
which they have no power to enforce. If a writ is 


’ Fpszssr&sr.ss? utsftr 

Com. °“ C "' *’ he “ oolsld ' 

Where, therefore, the order that was sought to be 
quashed purported to have been issued from the 
Government of India, Ministry of Defence, New 
Delhi and was signed by an Assistant Secretary to 
the Government of India, and the directions prayed 
for were commands to be issued to the Union of 
India yesides the prayer to quash the o-der and the 

to ‘ he P etitl f on was the Union of India 

I nrl h n 1 Vu D1Stry ° f Defence - Government of 
i ndia. New Delhi. 

. HeId * that . the Allahabad High Court could not 
issue any writ or direction to the Government or to 
the Union of India. A 1 R 1953 All 477 <FB), held 

o y i° co7 u,ed by A 1 R 1953 s c 210. I L R 

TOrp A V2*-oV R 1955 Ail 468 (469, 470 ' 472) 

(pt A > ( pis 3. 6, 13, 14, 15, 10, 17) (DB). 

7n r u 2 u 2 G i 7 r . T , e " itorial jurisdiction of High Court 
Allahabad High Court cannot issue writ to Union 

of India. AIR 1955 N U C (All) 5818. 

. 220 Territorial jurisdiction — Writ cannot 

be issued by Allahabad High Court to General 
Manager, Northern Railway, New Delhi, whose office 
is in New Delhi. AIR 1955 NUC (All) 27 66 (DB). 

® Art. 220 (1) — “Any Government.” 

The UnioD of India can be said to be within the 

territorial jurisdiction of the Allahabad High Court 

as it has been given authority throughout the length 

and breadth of the country. Maqbulunnissa v. UniOD 

I L R (1953) 2 All 289 : 1953 All L J 148 t 

, 19 ° 3 A ll V I R ^HC) 212 : A I R 1953 All 477 (479) 

(Pt A) (Pr 9) (FB). 

[Overruled in AIR 1961 S C 532.] 

• 

\kt . rt. 220 — Mandamus — Territorial jurisdiction — 
rit against Government of India — Jurisdiction of 
Andhta High Court. 

The jurisdiction to issue a writ is co-extensive with 
the territorial jurisdiction of the High Court and 
the power can be exercised only over any person or 
authority in the territories in relation to which the 
High Court exercises its jurisdiction. Consequently 
the Andhra Pradesh High Court has no jurisdiction 
to issue a writ against the Government of India. ATR 
1955 SC 233, Rel. on. (1962) 2 Andh W R 436 : 
(1965) 53 I T R 840 : A I R 1963 Andh Pra 324 (327) 

(Pt B) (Pr 23). 

— — Arts. 22G and 309 — Income-tax Inspectors’ 
Examination — Rules determining eligibility of per- 
sons tn sit for examination — Exclusion of graduate*; 

— Infringement of rights guaranteed under Art. 19 
(1) (g) — Power of Gove* nment to prescribe rules for 
regu'ating appointments to services — Territorial 
jurisdiction of High Court to issue writ. 

Held, on facts that the rules relating to the selec- 
tion of c indidates to the post of Inspector of In- 
come-tax have been made by the President under the 
Proviso to Art. 309 of the Constitution. The pre- 
scribing of educational qualifications and standards 
for recruitment to the service is comprehended 
within the scope of Art. 309. So long as the qualifi- 
cations prescribed for recruitment of cand’dates are 
within the sc p3 of the power comprehended by 
Art. 'i09, the qualifications prescribed must be the 
same for all citizens seeking admission to th? 
services. 

Rule 6 of the Rules lays down certain basic educa- 
tional qualifications for those who seek to com pe e 
for selection to the post of Income-tax Inspector. 

It may be that the rule-making authority could h ave 
permitted graduates, notwithstanding that they nave 
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passed their examination in Third Class, to appear 
for the examination. But, it is not the funotion of 
Courts of law to substitute their wishes and discre- 
tion for that of the persons to whose judgment the 
matter in question is entrusted by the law. 

The High Court has no jurisdiction to issue a writ 
against the Government of India if what the peti- 
tioners seek is to question the legality and the 
correctness of the elucidations ana clarifications 
issued by them. But this objection cannot be men- 
tioned with regai d to the power of the High Court 
to issue a writ against the respondent who is cer- 
tainly amenable to the jurisdiction of this Court and 
who, in fact, has been vested with the power to 
admit or reject a candidate to the examination. 

A perusal of the Note to Part IX of the Rules shows 
that success in the examination confers no right to 
appointment unle c s Government are satisfied, that 
the candidate is suitable in all respects for aopoint- 
ment. The appointment cannot be claimed as a 
matter of right even if be comes out successful in 
the examination. In order to he entitled to the issue 
of a writ of mandamus, the petitioners mu it at least 
have a clear legal right to the performance by the 
respondent of the particular legal duty sought to be 
-enforced. Judged by this test, the petitioners are 
not entitled to invoke the jurisdiction of the High 
Court under Art. 226 of the Constitution. (1962) 2 
Andh W R 436 t (1965) 58 I T R 840 i A I R 1963 
Andh Pra 324 (327) (Pt C) (Pr 20). 

Art. 226— Territorial jurisdiction — Writ cannot 

issue against Union of India whose office is located 
outside territorial jurisdiction. 

It is not competent for the High Court at Bombay 
to issue a writ compelling the Union of India to re- 
fund the moneys paid and return the securities col- 
lected or received pursuant to the settlement under 
S. 8- A, Taxation on Income (Investigation Commission) 
Act (1947) which has been declared to be ultra vires. 
The jurisdiction of the High Court under Art. 226 is 
to be exercise:! throughout the territories in relation 
to which it exercises jurisdiction, but, it cannot issue 
a writ operative outside that jurisdiction, (i960) 40 
IT R 624 : 62 Bom L Rll : AIR 1960 Bom 353 (361, 
362, 369, 370) (Pt B) (Prs 23, 28, 61, 62) (DR). 

Arts. 226, 256, 246, 248, 253, 3, 53, 51 and 73, 

Sch. VII, List I. Entries 14. 97- Writ against Union 
of India and Secretary, External Affairs— Calcutta 
High Court cannot issue— Arts. 256 and 51 — Exer- 
cise of executive power of State — Limitations — 
Boundary dispute between India and Pakistan 
regarding Berubari Union No. 12 — 4 Radcliffe 
Award* — Agreement between Prime Ministers of 
India and Pakistan— Enforcement of — Directive of 
Central Government to State — Implementation — 
Writ against State — Agreement if Act of State — 
Question of cession of territory, if involved jurisdic- 
tion of Municipal Courts— Arts. 3, 53 and 73— Scope 
of — Adjustment of boundaries between Foreign 
States — Limitations to the exercise of executive 
power — Sanction of Parliament— (Civil P. C. (1908), 
S. 9). 

In 1952, Pakistan claimed the Berubari Union as 
having gone to it under the ‘Radcliffe Award* and 
India claimed it for herself. On September 10, 1958, 
an agreement was arrived at after consideration by 
the two Prime Ministers, and was signed on behalf of 
the Govern uent of Pakistan and on behalf of the 
Government of India. The question that arose to be 
decided in a petition for the issue of mandamus was 
as to whether the procedure adopted by the two 
Prime Ministers in effecting this adjustment of the 
boundaries between the two countries was in accor- 
dance with law, and what exactly were the legal im- 
plications of such action. 


Held, on the question of territorial jurisdiction of 
the Court that in order to erercise jurisdiction against 
the respondents Nos. 1 and 2 (Union of India and the 
Secretary, External Affairs, New Delhi) the person or 
authority concerned must be resident of or per- 
manently located within the State of West Bengal 
and it was not sufficient that their activities outside 
the State affected the rights of persons within the 
State. So far as the Union of India was concerned, it 
was permanently located, at the Capital t he respon- 
dent No. 2 also functioned beyond the Court’s Juris- 
diction Tnat being so, it was clear that the Court 
had no jurisdiction to issue a high prerogative writ 
against either the respondent No. 1 or the despon- 
dent No. 2. AIR 1954 S C207, Rel. on. 

Held, further on the question whether a writ could 
issue upon respondent 3, namely the State of West 
Bengal that according to Art. 256, the State Govern- 
ment is only bound to comply with directions by the 
Government of India so as to ensure compliance with 
the laws made by Parliament. There was as yet no 
law passed by Parliament sanctioning the so-called 
agreement for exchange of territories. This applica- 
tion could not instantly be rejected on the ground 
that the Court had no jurisdiction over the first two 
respondents. 

Held, also that the question of an 'Act of State* 
dots not arise in this case at all. Aid 1931 PC 248 
and AIR 1949 Bom 277, Rel. on. 

At this stage, it could not be said that anything un- 
lawful had been done. Considering this along with 
the fact that writ could not issue against respondents 
1 and 2 on the ground of absence of territorial juris- 
diction. and also against respondent 3, when there 
was nothing to show that the Union Government had 
taken any steps under Art. 250 of the Constitution, 
directing the State of West Bengal to do something 
which it was obliged to do under that article, it was 
not possible to issue a writ in the nature of mandamus 
which could only be issued in the aid of a legal 
right. 63 Ca« W N 485 : ILR (1960) 1 Cal 537 i AIR 
1959 Cal 506 (512 to 519) (Prs 14, 15, 19. 20, 22 25, 
30, 31). 

Art. 226— Territorial jurisdiction of High Court* 

— Writ against Ucion:of India — Jurisdiction. 

The petitioners filed a writ petition under Art. 226 
in the High Court of Calcutta seeking to restrain 
Union ot India from bringing or initiating anv Bill or 
legislation in Parliament for the purposes of uniting 
the two States of West Bengal and Bihar. 

Held, that the person who would initiate the Bill, 
the body which would consider it, all were outside 
the jurisdiction of the High Court. It was but mani- 
fest that thq High Court had no jurisdiction to inter- 
fere iD such a case. AIR 1953 S C 210 and AIR 1954 
S C 210, Rel. on. GO Cal W N 555 : ILR (1937) 3 Cal 
390 : AIR 1956 C*I 378 (384) (Pt H) (Pr 26). 

Art. 226— Application* challenging order of re. 

quisition made on behalf of Union of India — Relied 
against Union of India — If can be granted. 

Where an application under Art. 220 of the Consti- 
tution is made challenging an order of requisition 
made by the Land Acquisition Collector on behalf ol 
the Union of India, notice must be issued to the 
Union of India, but no relief can be granted as against 
it if it is not located within the jurisdiction of the 
Court. 88 Cal L J 172 t 56 Cal VV N 306 i ILR (1951) 
1 Cal 155 : AIR 1952 Cal 16 (18, 19) (Pt D) (Pr 14 ). 

• Art 220— "‘Central Government” — Meaning 

of —Jurisdiction of M. p. High Court. 

In the context of the Indian Constitution ‘Central 
Government' would mean the President acting though 
the Council of Ministers. It cannot bo gainsaid that 
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the Government of India as an authority is perma- 
nently located in and nornally carries on its activi- 
i. es ll°™ N ® w . Delhi. in this sense this authority , 
viz., the Central Government, is situated outsioethe 
lunsd.ctmn of M P High Court Strajmal Arjundas 

a, p ta T t0 .°«o Iad ^ a PradJsh I»57 M PC 680 : 1957 
M P L J 78S • ILR (1957) M»dh.Pra 507 i 1957 Jab 

(Pr34) rB) AIR 19 ° 8 Madfa ' Pia 103 U12) (Ft El 


Art. 226 Writs against Union of India— Judicial 

Commissioner s Court of Manipur has no jurisdiction 

roo h D W I ritS ~ AIR 1963 Tt>Pura 1 and AIR 
49) (Pt AMP;?) 0D ‘ AIR 1904 Manipur 46(48, 

Art. 226 - Jurisdiction — Tripara, J. C.’s Court 
cannot issue writ against Union of India-Union of 
Jnaia cannot be made even a proper party in order 
that writ petition may be heard in its presence— Ad- 
nnnistrator oi Tripura being the agent or representa 
tive of the President in the administration of Tripura 
which is a Union Territory orders or writs can be 
issued by J. C. s Court to him who resides and has 
h^oHice within the territory in relation to which 

J * ^A(n OU u -o eX n r o S:S jurisdiction. ATR 1961 S C 532 

AfR^iQrQ 1 ? 0 * 3 S C i 2l ? and AIR 1951 S C 207, Foil. 
AIR 1903 Tripura 1 (5) (Ft A) (Prs 11, 12). 

120 (i). Authority within jurisdiction acting 
on order of authority outside jurisdiction. 

""Art. 226 Territorial jurisdiction of High Court 
Order passed by authority who is within jurisdic- 
tion hut purporting to act in pursuance of order of 
higher authority situate outside jurisdiction. 

AU 90 fl Pe ni 0 l r® High CoUTt t0 issue a writ under 
Art 226 of the Constitution of India against a person 

who is within toe jurisdiction of the High Court if 

the said person is acting against the provisions of law 

even though the said person while doing the im 

pugned act purports to act under the orders of a 

supenor authontv which is outsi e the jurisdiction 

?L* n h ® 1956 s c 246 ' Hel - °n; A[ R 

li 24 , Dl<lt - LR 1964) I All 397 : AIR 1964 
All 125 ,12/) (Pt D) Pr 7) (DB). 

Ait 226— Jurisdiction — Order of authority out. 

side jurisdic ,on - Rseeution of order within juris- 
diction— Issue of writ 

Collection o' sales tax assessed under Bihar Sales 
Tax Act by CoUector of Mirzapur (U. P. ) as agent of 
State of Bihar- Writ application in AlJahabad High 

Court by assessee for issue of mandamus to Collector 
di ectmg him not to c illect tax on ground that order 
ol Bihar State under Sales Tax Law Validation Act 
vas not valid and that 1 here' ore the Collector had no 
jurisdiction to colie: t illegal tax on behnlf of Bihar 
Mate -Order of Assistant Superintendent, Sales Tax, 
Bihar, in pursuance of which collection was sought 
to be made, not i ull and void — As long as order 
stands, no mandamus can issue to Collector, Mirza- 
pur, who is only acting as agent af Bihar State -Vali- 
dity at order of Asst Super inter --cent, Sales Tax 
Bihar cam ot be tested in absence of State of Bihar 
Md the Assistant Superintendent, Sales Tax, Bihar 
—Since bo h these au-horities are outside jurisdiction 
ot the AHahabad High Court, no writ or direction can 
issue, n them. AIK 196') All 551, Foil. AIR 1960 
All 732 (733) (Pt A) ;Frs 2, 3). 

;Art. 226 — Territorial jurisdiction of High Court 

— Right to apply. 

Held, on facts that the petition must be dismissed 
So far as the order of the U P. Government was 
concerned it had been issued unr er the direction of 
a part) (Government of India) which was beyond the 
jurisdiction of the High Court, and secondly, that 
order did not in any way hit the petitioner’s right 


under the Citizenship Act, 1955. The order of the- 
Superintendent of P ,lice also di 1 not affect Ihe reti. 
tioner s right as it was n at an order of deportation 
and h-nce could not be challenged. AIR 1900 All 

°51 °jj- As the U. P. Government acted not on its 

own authority but according to the directions receiv- 
ed li ora the Government of India, no direction could 

^n SS oi e< i t0 U ' P ‘ Gove ™mert. AIR 1956 S C 
246, Disting AIR I960 All 565 (566, 567) (Prs 4, 7). 

—Art. 226 - Jurisdiction - Record of order with 

officer outside jurisdiction -Agent of Officer within 

jurisdiction Order, if cao be quashed. 

L L • • J • , • r a _ , passed the order is within 

the jurisdiction of the High Court a writ quashing 

the order can be passed by the Court even though the 
record may be in the possession of sone agent resid- 
ing outside the jurisdiction cf the Court. The con- 
verse proposition however, is not true. If the prin- 
cipal happens to reside outside the jurisdiction of (he 
Court, the agent though residing within the jurisdic- 
tion or the Court cannot be directed to get the re- 

cord I *, rorn Principal. The mere existence of a 
certined copy or an authentic copy ot the order in 
possession of somebody within the jurisdiction of the 
. u . would not empower the Court to quash the 

"K a Ofder. I L R (1957) 2 All 246 : AIR 1959 
All 624 (625) (Pt A) (Pr 4). 

' 226 Territorial jurisdiction of High 

Court. 

The jurisdict on of the High Court under Art. 226 
can be exercised wi hin the territories in relation to 
which its ( rdinary jurisdiction extends, and further 
a directior , order or writ under that Article can b* 
issue;. 1 only to a person or authority residing within 
those territories. The mere tact that the official or 
auti ority concerned whose central office is beyond 
tne jurisdiction of the Court has also an office or 
property within the jurisdicsion of the High Court 
will not give it a jurisdiction to issue a direction, 
order or writ against him. 

But where an order of an official or authority who 
is not resident within the jurisdiction of the Court is 
a total nullify and is altogether inoperative theoffi* 
cial who resides within the jurisdiction of the Court 
and who ii tends to put such a null and void order 
into effect may be restrained. AIR 1953 S C 210; 
and A I R 1954 S C 207, Foil, AIR 1955 HI 435 and 
AIR 1955 Ml 515. Dist ILR 1957) 2 A 1 302 : AIR 
1956 All 684 (686, 687) (Pt A) (Prs 7 11) DB). 

' Arts. 226 and 14 — Territorial jurisdiction of 
High Courts — Income-tax officer, Kanpur, initiat- 
ing proceedings against assessees in U P. and S* 34, 
Income-tax Act, in pursuance of directions of Cen- 
tral Government, given under S. 8 (2), Taxation on 
Income (Investiga ion Commission) Act Applica- 
tion tor writs against Central Government ana 
Income Officer, Kanpur — Jurisdiction of Allahabad 
Hik.li Court to issue writs — (Taxation on Income 
(Investigation Commission) Act 30 of 1947), Ss. 5, 3 
(2) )— (Income-tax Act (1922) (as amended in 1954), 

S. 34 ( I- A)). 

On tbo basis of the report submitted by the In- 
vestigation Commission, the Government of India. 
Ministry oi Finance issued an order undvr S. 8 (2) ot 
the Taxation on Income ( Investigation Commission) 

A:t, directing re a'sessment of the petitioners’ firna iu 
U P. and its partners on the escaped income. 

Thereafter Income-tax Officer, Kanpur, issue 
notices to the petitioners under S. 34 of the Income- 
tax act It was not disputed that those notices were 
issued for purposes or initiating proceedings un e 
S 34 in pursuance of the directions oi the Veu r 
Government given under S. 8 (2) of the Act (36 
1947). 
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After the service of those notices, the petitioners 
moved a writ petition in the Allahabad High Court 
and impleaded Income-tax Investigation Commission, 
New Delhi, the Government of India, New Delhi, 
the Central Board of Revenue. NewDe hi a'nd the 
Income-tax Officer, Kanpur. The prayer was for 
various writs against those authorities. Against the 
Income tax Officer, Kanpur, a writ in the nature of 
prohibition was sought prohibiting him from con- 
tinuing further proceedings initiated in pursuance of 
the Central Government order on the ground that the 
subsequent proceedings, which were going to be 
taken by him, would offend Art. 14 of the Constitu- 
tion 

Held, (ii that the Allahabad High Court was not 
competent to issue writs against Income-tax Investi- 
gation Commission, Government of India and entral 
Board of Revenue, as those parties were situated at 
New Delhi which was outside the territorial jurisdic- 
tion of the Allahabad High Court. A I R 1953 S C 
210; A I R 1954 S C 207; A I R 1955 All 435 (FB) 
and AIR 1955 All 408, Rel. on. 

(ii) That so far as Income-tax Officer. Kanpur, was 
concerned the position however, was different. Even 
if it be held tha r the Incoma tax Officer was exercis- 
ing Jurisdieti >n, which had been conferred upon him 
by means of valid prior proceedings the further pro- 
ceedings that were going to be taken by the Income- 
tax Officer if he complied with the law under which 
he was acting, would result in bringing about in- 
equality and thus create a breach of Art. 14 of the 
Constitution. AIR 1955 S C 13, \p plied. 

Consequently, this wa.‘ a fit case where an appro- 
priate writ should be issued to the Income-tax Officer, 
Kanpur, prohibiting him from proceeding further 
with the ca es initiated on the basis of the notices 
issued by him against the petitioners. I l R (1955) 2 
All 600 : (1955) 28 I T R 21 1 : A I R 1955 All 515 
(516. 517, 518) (Pt A) (Prs 4, 6, 7) (DB). 

Art. 226— Territorial jurisdiction. 

Notwithstanding that a principal is not amenable 
to the jurisdiction of a High Court a writ will issue 
to the agent if he seeks to perform anything which 
is illegal or unauthorised bv law, even though he 
purports to nerlorm those duties in obedience to the 
directions of his princi al. Thus, if any of the acts 
of the Officer of Government of India are opposed 
to the statutory provisions, it will be competent for 
the High Court of that State to exercise the jurisdic 
tion under Art. 226 to set right the */rong that might 
follow in the illegal acts ol the authorised officials. 
AIR 1950 S C 240, Foil.; A T R 1953 S C 210 and A r R 
1954 S C 207 and AIR 1958 Andh Pra 717, Disting. 
ATR 1960 Andhra Pra 431 (436) (Pt C) (Pis 22, 25) 
(DB). 

— Art. 226 —Jurisdiction of High Court — Order of 
the General Manager, Central Railway. Bombay, 
communicated to petitioner through the Divisional 
Superintendent, Central Railway. Hyderabad — 
Ardhra Pradesh High Court — Jurisdiction to issue 
writ of certiorari. 

The order of the General Manager Central Rail- 
way, whose office is located in Bombay cannot be 
reviewed by the High Court of Andhra Pradesh on 
the process of certiorari, though that order was 
conmunicaied to the petitioner through the Divi- 
sional Superintendent, Central Railway, Hyderabad, 
on the ground that the General Manager, Central 
Railway, is outside the territorial jurisdiction of this 
Court. AIR 1953 > C 210 and AIR 1954 S C 207 
Rel. on. (1958) 2 Andb W R 257 : 1958 Andh L f 
567 : AIR 1958 Andh Pra 717 (717, 718) (Prs 4. 6) 
(DB). 


Art. 226— Jurisdiction — Territorial jurisdiction 

of High Courts. 

A writ petition on the allegations that -the peti- 
tioner’s case had been discriminated in the matter of 
his pay and promotion was filed before Assam High 
Court against (i) the Gener l Manager, North Eastern 
Railway whose Head office was at Gorakhpur in 
U. P. and (ii) Regional Traffic Superintendent (Per- 
sonnel), N. E. Railway whose office was at Pandu : 

Held, that on the face of it, the High Court of 
As?am could not issue an appropriate writ on the 
General Manager at Gorakhpur ur less the High Court 
found from the facts that he worked through some 
local agent at place within the jurisdiction of the 
High Court, who could be effectively stopped from 
doing a particular thing or could be directed to do a 
particular thing as the writ would command. AIR 
1950 S C 240, Rel. on. A I R 1957 Assam 108 (110) 
(Pt A) (Prs 5, 6) (DB). 

Ait. 226— Territorial jurisdiction of High Court. 

The Joint Chiel Controller of Imports and Exports 
is not an agent of the Chief Controller of I nports 
and Exports. In the matter of the trai sfer of quota 
rights the Joint Chief Controller cannot be regarded 
a; an agent of the Chief Controller because he does 
not exercise any delegated function with respect to 
the transfer ol quota rights. The grant of quotas and 
transfer ol quotas under the rules framed under the 
Imports and Exports (Control) Act, 1947 are matters 
which pertain exclusively to the jurisdiction of the 
Chief Cont oiler. Hence the rule lhat where an 
authority has an agent within the jurisdiction of the 
High Couri it is open to it to issue a writ to that agent 
directing him to disregard the order made by his 
principal does not apply. AIR 1950 S C 240, Dis- 
ting. 63 *om L B 1 ; AIR 1961 Bom 244 (249, 250) 
(Pt D) (Pr 16) iDB . 

[Overruled on another point in AIR 1900 S C 478.] 

Art. 220 —Certiorari or Mandamus — (Contempt 

of Courts Act (1952), S. 1) ). 

An action by way of a writ is an action in personam 
and disobedience of the orders therein is puni< hable 
in con enpt. The provisions of Art. 226 are expressly 
intended to be used against persons or authoi ities 
within the territorial jurisdiction of the High Court 
and the characteristics of the remedy available to a 
litigact by way of a writ further support this view. 
Hence no direction in the nature of a W rit of Certi- 
orari or Mandamus can be issued to the Custodian- 
General of Evacuee Property by the Ilyderaba* High 
Court inasmuch as he resides aDd holds his office in 
territories beyond the jurisdiction of that Court. The 
fact that the Deputy Custodian who initially decided 
thecas* is within the jurisdiction of the Court and 
his obedience could be effectively enforced cannot 
result in any difference. A I R 1953 5 C 210, Foil.; 
AIR 1943 P C 164, Disting. 

Moreover the fact that the petitioner had specifi- 
cally prayed for quashing che order of Custodian 
General, throwiLgout his revision on the pieliminaiy 
ground, is a further point against the issue of a writ, 
because if the order i set aside there should be a 
direction to hear the revision on merits and such a 
direction could not be carried out by aDy authority 
inside the State. I L R (1953) Hyd 616 i A I R 1954 
Hyd 33 v 34) iFr 4) (DB). 


nit. 


icmiunui jurisdiction 


hibition against Collector within jurisdiction of 
High Court, from executing remand notice issued 
by I. T. O. outside jurisdiction — Income-tax Act 
(1922), Ss. 40, 45, Proviso. 


Though the High Court of Kerala has no jurisdic- 
tion to quash the order of assessment of the Income- 
tax Officer Bombay, it has jurisdiction to prohibit the 
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recovery of the same, in pursuance of a demand 
issued under S. 24, T. C. Revenue Recovery Act, by the 
Collector Trich ur, by issue of a writ of prohibition, 
against the Collector and his servants from taking 
any steps for the recovery of the lax, where the 
assessee could not be treated a defaulter under 
Che proviso to S. 45, Income-tax Act. A I R 1954 
Trav Co 131 (FB) and A I R 1956 S C 246 and 
AIR 1957 Ker 190, Rel. on. 1960 Ker L T 942 : 1960 
Wer L] 1120 : ILR (1961) 1 Ker 210 : AIR 1961 Ker 
315 (317) (Pr 13). 

Art. 226 — Jurisdiction — Assessing authority out- 
side territorial jurisdiction of High Court —Enforce- 
ment of assessment through authority within jurisdic- 
tion Assessment order not shown to be ex facie 
devoid of jurisdiction — Assessment order cannot 
be ignored — Relief against enforcement cannot be 
granted. I960 Ker L T 174 , (lQfiO) 11 S T C 170 i 
AIR I960 Ker 287 (2S7) (Pt A) (Pr 2). 

1-0 (j). Effect of amendment by Constitution 

(15th Amendment) Act. 

-—-Art. 226 (1-A) (as amended bv Constitution 
(Fifteenth Amendment) Act, 1963) — Territorial 
jurisdiction of High Court — Effect of amendment — 
VVrit petition filed before amendment — Court exer- 
cising power and issuing the writ after the amended 
Act has come into force — Exercise of its enlarged 
power by the Court would be valid and justified by 
the provisions of law — As amending law relates to 
power of the High Court no question of retrospec- 
ts^ (p S 9) ^ the CaS6 ’ AlR 1964 A11 379 (38l) 

121. Tribunal, writ against. 

See Note 5. 

122. Union of India, writ against. 

See Note 5. 

123. University, writ against. 

See also Note 5. 

—Art. 226— Power of High Court. 

The contention that the final jurisdiction given to 
High Courts and the Supreme Court to determine the 
law of the land does not applj to the cases where 
the law is liaole to be changed by the domestic 
authorities cannot be accepted. Any orler passed, by 
such an authority resulting in affecting the right of a 
person is subject to the supervisory jurisdiction of 
the High Court. A I R 1956 All 603 (610) (Pt I) 
(Pr 29) (DB). 

' ^Arts. 22G, 25,2^ (2) and 30 -Scope— Edu national 
institution run on Christian principles and receiving 
State aid -Power of, to imnose restrictions on practice 
of other religions within College precincts — Refusal 
of Principal to permit Hindu students to celebrate 
Saraswati Puja in College compound — Legality- 
Powers of High Court. See Ibid, Art. 25. AIR 1957 
Cal 524. 

Art. 226 — Scop? — Interference 'with internal 

matters of stitutory bodies like university, when 
proper. 1965 Cur L J 182 (Punj). 

124. Who may apply. 

See Note 6. 

125. Writ of right and writ of discretion. 

See Note 39. 

PART B 

CERTIORARI 
(Notes 12G to 185). 

126. Administrative orders. 

See also Notes 3, 50, 54, 140 and 142. 


• Art. 226 — Certiorari — Writ of — When can 

issue — Conditions for— Writ aeiinst acts of adminii* 
trative tribunals— Administrative and quasi judicia) 
act— Distinction, 

A writ of certiorari can be issued only to quash a 
judicial or a quasi judicial act and not an adminis- 
trative act Before the writ can be issued the follow- 
ing conditions have to be complied with:(l) The 
body of persons must have legal authority ; (2) there 
must be authority to determine questions affecting the 
rights of subjects and (3) the body of persons should 
have a duty to act judicially. A writ ol certiorari cm 
be issued to quash a quasi-judicial act of an admi- 
nistrative tribunal or authority. The question whether 
an act is a judicial act or an administrative one arises 
ordinarily in the context of the proceedings of an 
administrative tribunal or authority. An act emanat- 
ing from an administrative tribunal would not beany 
theless a quasi- judicial act if the aforesaid tests were 
satisfied. The English Judges conceived and deve* 
loped the concept of a quasi. judicial act with a view 
to keep the administrative tribunals and authorities 
within bounds. (1924) I K B 171 and (1931)2 K B 215 
and AIR 1950 S C 222 and (1952) 2 Q B 413, Rel. on. 
If a statute may enjoin or impose a duty on an admi- 
nistrative body to act judicially it is clearly a case ol 
judicial Act. Dwaraka Nath v. I T. Officer, Special 
Circle, D. Ward, Kanpur, (1965) 2 S C A 868 i (1901) 

2 I T J 2 8 : (1965) 2 S C J 290 i (1965) 57 I T B 349i 
(1965) 2 ? C W R 391 : A I R 1966 S C 81 (85, 80) 
(Pi B) (Pr 5). 

• -Art. 226 — Administrative and judicial orders— 
Distinction pointed out. See Companies Act ( 1913), 
S. 202. AIR 1965 S C 507. 

• ~ — Art. 226— Administrative order — Validity— No 
order of Minister can be allowed t 5 stand if obtained 
by fraud. (1956) 1 All E R 341, Rel. on. S. Partap 
Singh v. State of Punjab. (1965) 1 S C A 259 : A I R 
1964 SC 72 (81) (Pt B) (Pr 5). 

© Art 226 — Question whether the jurisdiction 

of the High Court under Art. 220, to quash the order 
of Administrative Tribunals is confined only to 
circumstances under which High Court of Eigland 
can issue a writ of certiorari or is much vider than 
the said power — Question involves substantial ques- 
tion of law as to the interpretation of the Constitution 
— Such question can be heard only by a Bench of five 
Judges. See Ibid, Art. 145. AIR 1963 S C 1626. 

® Arts. 32,226— Administrativeorders— Notope* 

to challenge. 

The orders passed under Ss. 08-F (2) (a) and (b)« 
Motor Vehicles Act flow from the publication of the 
sche ne duly approved and the issue of the order, 
which is not quasi-judicial but administrative, by In 0 
Secretary on behalf of the Regional Transport Autho- 
rity is not open to challenge. Kalyan Singh v. State of 
U. P., (1963) 1 S C J 50 : 1962 Supp (2) SCR 76 : ILR 
(1962) l All 906 : 1962 All L J 523 : A I R 1962 S C 
1183 (1189) (Pt F) (Pr 18). 

® — Art. 226 — Restrictions on right to carry on trade 
— Reasonableness — S. 39, Calcutta Police Act — ' ari- 
dity— Order of Commissioner inder S. 39 is adminis- 
trative and not judicial or quasi-judicial — Absence o 
provision for hearing person applying for licenc 
and for reasons for refusal to grant licence d° e - s n D0 . 
make section unconstitutional. See Ibid, Art. 1J U 

AIR 1961 S C705. 

9 Art. 226— Ultra vires notice or order. 

When aD order or notice emanates from the Sta 0 
Government or any ol its responsible officers oir , 
a person to do something, then, although the 
or notice may eventually transpire to be ultra , . 

and bad in law, it is obviously one wmch pnma tarn 
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compels obedience as a matter of prudence and precau- 
tion. A person placed in such a situation has the right 
to be told definitely by the propar legal authority 
exactly where he stands and what he may or may not 
do. AIR 1952 SC 10, Foil. AIR 1953 Pat 87. Reversed. 
Bengal Immunity Co , Ltd. v State of Bihar. Il.R 34 
Pat 905 : (‘955) 6 ST C 44G: (1955) 2 SCR 603 i 
1955 S C A 1 140 : (1955) 2 M L J tS C) 108 : 1955 
Andhra W R (S C) 422 r (1955) S C J 072 i A I R 
1955 S C 061 (069) (Pt C) (Pr 7). 

Art. 226— Prosecution under Excise Regulation 

(1 of 1915), S. 33 (B)— Notification No E (1) / 5 / 53 & 
R. VV. D /- 7-2-1953— Validity of order if can be ques- 
tioned by application under Art. 220 — See Excise 
Regulation ( l of 1915), S. 33 (b). A I K 1955 NUC 
(Ajmer) 2618. 

Art. 228— Certiorari — Administrative ordeis. See 

Wealth Tax Act (1957), S. 25. AIR 1963 All 488 (DB). 

Art. 226— Certiorari — Administrative orders — 

Power of High Court. 

Ordinarily the High Court does not interfere with 
administrative orders but if the jurisdiction ot a 11 
administrative officer is limited, then the High Court 
can go into the question whether the administrative 
order was within his power or not. Similarly, where 
reasons are required to be recorded when passing cer- 
tain orders by the administrative officer and no reasons 
are recorded, then there is a failure of duty on the 
part of the officer. AIR 1961 All 01 (61,62) (Pt B) 
(Pr 5). 

Art. 226— Administrative orders — Certiorari — 

If can issue. 

A writ of certiorari lies for quashing of orders or 
proceecings of an inferior Court or other persons or 
bodies exercising judicial or quasi-judicial functions. 
Where the orders are administrative orders cancelling 
contracts entere d into by the military department with 
the petitioner the prater for issue of a writ for certio- 
rari is clearly untenable. AIR 1958 SC 1018, Foil . 
AIR 1960 All 72 (78) (Pt E) (Pr 15). 

Art. 226 — Administrative orders —Quashing of. 

Though Administrative orders cannot be quashed 
by a writ of ctrtiorari such ordeis can be quashed by 
ihe Court in exercise of the general powers conferred 
upon it under Art. 220 of the Constitution to issue 
directions and orders. AIR 1952 All 752 and A I R 
1954 All 144. Rel. on. An order passed without juris- 
diction which adversely affects the petitioner ought 
ordinaril) to he set aside. 1958 All L J 567 » 1958 All 
W R (II C) 670 » AIR 1939 All 16 (19) (Pt D) (Pr 28) 
(DB). 

Art. 226— Administrative order — Jurisdiction of 

High Court to interfere. 

Ordinarily the High Court will not interfere in 
administrative actions but where the action taken is 
on the face of it arbitrary or capricious and is with- 
out jurisdiction the powers of the High Court are not 
wanting, I960 All Cr R 302 : 1960 All L J 570 i 1960 
All VV R (HC) 472 t ILR (1959) 2 All 115. 

Art. 228— U. P. Municipalities Act (1910), Ss. 68 

(2), 09— Appointment subject to approval of Govern- 
ment and appointment with permission of Government 
— Distinction— Appointment not approved— Certiorari 
quashing order of Government cannot issue. See 
Municipalities — U. F. Municipalities Act (2 of 1910) 
S. 68 (2). AIR 1958 All 68. 

— — Art. 226— Administrative order— Powers of High 
Court to interfere. See Ibid, Art. 311. ILR (1957) 1 
All 278. 

Art. 226— Certiorari — There must he body of 

persons with power to make determination affecting 
eights of parties. 


High Court will not issue a writ of 'certiorari' 
under Art. 220 of the Constitution when the proceed- 
ings that are sought to be quashed are meiely admini- 
strative or are not intended to determine any of the 
rights of the parties. 

There must be 'authority to determine* and the per - 
sons exercising that authority must be those who have 
a duty to act judicially. 

It is, therefore, not enough to show that a body of 
persons has to hear evidence from one side and the 
other and also submissions of one side and the other 
and to arrive at a conclusion. What is further neces- 
sary to show is that that body of persons has been 
given the power to make an order or a determination 
which affects the rights of one of the parties before 
them, 

Hence, no writ of certiorari can lie against the pro- 
ceedings of a ‘Court of inquiry’ which had been given 
power merely to investigate into a charge against an 
employee and submit its report to the officer concer- 
ned for taking necessary action. ILR (1956) 1 All 022*. 
1955 All L J 375: AIR 1955 All 512 (513, 514) (Pt A) 
(Prs 6, 7, 8, 13) (DB). 

Art. 226— U. P. General Clauses Act (1904), S. 21 

— Judicial or quasi-judicial orders and administrative 
orders — They include orders of Tribunal other than 
regular Courts of justice— Power to modify— Tribunal 
has to act within provisions of law— Modifying orders 
of Subordinate Tribunal — Power must be expressly 
conferred — Administrative and executive orders can 
be modified or revoked under S. 21 — Order of allot- 
ment by Rent Control and Eviction Officer — It is not 
judicial or quasi-judicial order but executive or 
administrative order — Order can be cancelled or 
modified by such officer — (Houses and Rents — 
U. P. (Temporary) Conti ol of Rent and Eviction 
Act (3 of 1947), S. 7)— (Words and Phrases— Judi- 
cial or quasi-judicial order). See U. P. General Clauses 
Act (lof 1904), S. 21. AIR 1955 All 501. 

Art. 226— Order under S. '45 (3), Cr. P. Code 

-[Cr. P. Code (1898), S. 45 (3)]. 

No writ of certiorari can be issued against administ- 
rative or executive orders. 

The criterion for deciding whether an order is a 
judicial order or an administrative one is not whether 
the authority acts under a statute; it is whether it is 
required to act judicially in passing the order or not. 
If it is required to act judicially, the order is 
judicial or quasi-judicial and if it is not, it is 
administrative. The question whether an order 
is a quasi-judicial order or not arises only in 
respect of noD-judicial authorities and cannot arise in 
respect of judicial authorities. In case of judicial 
authorities, their orders can only be either judicial 
or adminitrative and cannot possibly be quasi- judicial. 
Since other authorities are not judicial authorities, 
their orders cannot possibly be judicial if they are to 
be passed judicially : they can be only quasi-judicial. 
A Sub- Divisional Magistrate is a judicial authority and 
therefore, his order would be either judicial or exe- 
cutive. As an order passed bv him under S. 45 (3), 
Cr. P. Code, has been held to be not a judicial order, it 
can only be administrative order. Any interference or 
revision or modification of an administrative order 
by a superior authority is itself an administrative 
ojder. The order of the Sub-Divisional Magistrate is 
administrative, and so also the order of the Additio- 
nal District Magistrate passed in revision. The order 
of the Additional District Magistrate does not become 
judicial merely because it was passed illegally AIR 
1953 All 739 ; (1932) 289 U. S. 200 Rel. on. 1954 All 
W R (HC) 155 : 1954 All L J 198 i 1954 Cr I. ] 879 i 
AIR 1954 All 447 (448) (Pt A) (Prs 2, 3, 4) (DB). 
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-Art. 226 — Administrative and quasi-judicial 
order. ^Per Sapru j.) 

, distinction between an administrative and 
judicial or quasi- judicial act, turns upon the question 
whether the duty oi the authority was to act judi- 
cially or not. Though the decision of the Government 
under S. 40 of the U. P. Municipalities Act as to 
whether a member has or has not acted in such a 
manner as to render him unfit to be a member ot the 
Board is subjective, the process by which it arrives at 
the decision involves a judicial act for, in arriving at 
it Government must not take into consideration any 
factor which is not a judicial factor. In other words, 
it is, on an honest application of its mind to the pros 

and cons of the case, against the municipal commis- 
sioner concerned that it must arrive at its decision. 
It is obvious that in declaring a person unfit to be a 
municipal commissioner, Government is passing an 
order woich would deprive him not only of an otfice 
to which he has been elected by the electorate but 
also automitically disqualify him uuuer S. 40 (2; tor 
a peiiod of four years from seeking election to that 
office. This is a serious thing to do. Obviously there- 
fore, in exeicising it the Government must be 'deemed 
to have acted quasi, judicially. Case law Rel. on. I LB 

(1952) 1 All 8fcU i AIR 1953 All 739 (742, 743) (PtB) 
(Prs 12. 13) (DB). M ' 

Art - 226 - Certiorari or suitable orders— Petition 

for Application is maintainable even against admi 
nistrative orders -Distiict Magistrate requisitioning 
accommodation under S. 3, M. t' (Temporary) Acco- 
mmodation Requisition Act (25 of 1947), does not 
act judicially or quasi-judicially- It he acts against 
law, application under Art. 226 is maintainable ior 
prop, r orders though certiorari is not permissible. 
1952 All L J 163 . 952 R D (11 G) 16*1 : 1952 V\ H 
(II C) 241 : ILR (1953) 1 All 216 i AIR 1952 Ail 836 
(838) (Ft A) (Pr 3) (DB). 

*"“7 Art. 226 Administrative and Judicial act — 
Distinction - Tests to be applied. 

A quasi-judicial act requires that a decision is to be 
given not arbitrarily or ia the mere discretion of an 
authority out acc ruing to the facts and circum- 
stances of the case as determined upon an enquiry 
held by the authority after giving an opportunity to 
the party to be affected of being heard and whenever 
necessary leading evidence in support of his conten- 
tions. V\ he never ihe authority is bound to make a 
dicision in this way it acts judicially or quasi-judi- 

ciall) . The essential difference between an administra- 
tive or executive act on toe one hand and a judicial 

or quasi judicial act on the other is that while in the 
former case, the authority vested with the power to 
give a decision affecting the rights of others, may be 
bound to enter upon an enquiry, he is not bound to 
give a decision as a result of the enquiry, but may 
act in his discretion in utter disregard of the 
result of an enquiry, in the latter case, such authority 
is bound by law to act on the facts and circumstances 
as determined upon the enquiry, in which a person to 
be affected is given full opportunity to place his case 
before the authority even thojgh the decision of such 
authority, whether right or wrong, may be final and 
may not be liab.e to be challenged in a Gourt of law. 

In order to determine whether a body is required 
to act cjuasi judicially, the whole statute has to be 
considered and the decision has to be based upon a 
consideration of all the relevant provisions. When 
the right to be affected is a natural or common law 
right of a person, there is a presumption that an 
authority vested with the power to affect such right 
must act quad-judicially. But this presumption may 
be lebutted by an examination of the provisions of the 
statute. When the right to be affected is a creature oi 
the statute itself, no such presumption arises at all. 


(1952) R D (H C) 229 i ILR (1952) 2 All 783 i 1952 

A L J 342 : AIR 1952 All 63 (69) (Ft B) (Prs 44, 45) 
(DB). 


— mi. Administrative order— Judicial review. 
See Panchayats — Andhra Pradesh Panchayat Sami- 
this and Zilla Parishads Act (35 of 1959), S. 72 (1). 
AIR 1964 Andh Pra 318 (DB). 


* Art. 226 Administrative orders — Order granting 
expansion under S. 8 (3) (d) cf Rice Milling Industry 
(Regulation) Act is administiative and not judicial or 
quasi judicial order— Hence not liable to removal by 
certiorari. (1924) 1 K B 171 and (1931) 2 K B 215 and 
AIR 195° S C 222 and (1928) 1 K B 411 and (1*52) 1 
E R 480, Rel on. (1962) 2 Andb W R 156 : 
(1962) 2 Andh L T 218 r AIB 1952 Andh Pra 363 
(366) (Pt A) (Pr 10). 

. 226— Certiorari —Sanctioning of Budget is an 

important function of a Panchajat Samithi constitute 
ed doc er Andhra Pradesh Panchayat Simithisand 
/•ilia Parishads Act 1959, even though it is not 
expressly mentioned in general powers of Panchayat. 
r allure to perform this function is a dereliction which 
can^oe visited by supersession of the Panchayat undrr 
8. ( 3 of the Act — Such supersessi in being dependent 
upon the subjective satisfaction of the Government, 
an order superseding Panchayat cannot be challenged 
in a petition for a writ of certiorari unless mala dies 
are alleged or proved. See Panchayats — Andhra 

Pradesh Panchayat Samithis and Zilla Parishads Act 
(35 of 1959), S. 18. (1962) 1 An W R 2 12. 

— Art. 226 — Adminisi rative orders — Appointment 
of treasurer under S. 4 of Charitable Endowments 
Act, 1890 — Interference — (Charitable Encowments 
Act (1890), S. 4). 

Section 4 of the Charitable Endowments Act, 1690 
provide?- that the appropriate Government can appoint 
a treasurer, if it thinks fit. If there was a a 1 id appli- 
cation and it the Government thinks it fit to appoint a 
treasurer it is not for the High Gourt to substitute its 
opinions for those of the Government The High 
Court can and will only interfere if it is alleged 
and proved that the Government, in taking the deci- 
sion, have been sw’ayed by extraneous considerations 
or that their action his been m.ila fide. (1958) 2 Andh 

W R 580 : AIR 1958 Andh Pra 773 (7 8) (Pt C) 
(Pr2 ). 


Art. 226 -Judicial or quasi. judicial order. 

W here the Government was the owner of the tanks* 
and it originally passed an order grauiirg a lease of 
the tanks to the petitioner but later on the Govern- 
ment modi Jed its order, it cannot be said that the 
ordeiS passed by the Government are judicial or 
quasi-judicial. 1955 An W R 8’3 : 1955 ALT 820 : 
AIR 1956 Andhra 1:9 (120; (Pt B) (Pr 4) 

Arts. 226 and 311 — Administrative order— 

Po ver of Mate Government to cancel and revise 
orders 


The Government has the absolute right to pass any 
order appointing or dismissii g a mauzjdar who is ,Q 
essence an ag'-nt for collection of the revenue on 
behalf of the State Governrr,e'..t on the basis of certain 

commission. Such an order is administrative in nature, 

and the Government has power to cancel its previous 
order and revise the same when they consider i 
necessary. There is no rule or any statute laying down 

restriction on the free use of this power of the 5 tit 


Government. 

Held on facts (i) that, the power enjoyed by the 
State Government to review its order was within j 
jurisdiction and could not be challenged under Ar - 
cle 226 of the Constitution ; (ii) that th- princip c 
Art. 311 of the Constitution did not apply apart tr 
the fact that there was no question of iismissa 
reduction in rank. Nor w’as there any discrimina 


1053 


CONSTITUTION OF INDIA (1950), Arts. 226 & 32. Note 126 


because selecting a candidate out of a number of 
candidates does not amount to discrimination in tbe 
eye of law; (iii) that the statute or rules did not give 
the aggrieved employee any right to be heard and in 
the circumstances there was no denial of the princi- 
ple of natuial justice. AIR 1959 Assam 118 (119, 120) 
(Prs 4, 5. 6) (DB). 

—Art. 226 — Excise Appellate Authority — Not 
merely Admiaistrative body— Exercises auasi-judicial 
functions in deciding appeals— Powers of High Court 
— See Eastern Bengal and Assam Excise Act (lof 
1910), S. 30. AIR 1957 Assam 182. 

Art. 226— Writ of certiorari — Order cancelling 

license under Cl. 20, Bhopal Cotton Cloth Dealers' 
Licensing Order (18 of 1949) — Certiorari against 
Chief Commissioner passing such order. 

The essential for a writ of certiorari is that the act 
challenged must be a judicial or a quasi-judicial act. 

The necessity of this condition is rot affected by 
the passing of the Constitution of India. 

The Chief Commissioner in passing an order can- 
celling t^e license of a dealer, under Cl. 20 of the 
Bhopal Cotton Cloth Dealers’ Licensing Order (18 of 
1949), does not act judicially or quasi-judicially He 
acts as an Executive or an Administrative authority. 
The Chief Commissioner has absolute and unfettered 
discretion to pass the order under Cl. 20. 1952 Cri 
L J 57 i AIR 1951 Bhopal 5(7) (Pt A) (Prs 10, 11, 
12, 13.) 

—Art. 2 26 — Administrative orders — Grant of 
exemption from application of Minimum Wages 
Act, 1948— Withdrawal of exemption after hearing 
one side only— Natural justice — (Minimum Wages 
Act ( L948), S. 26 (2)). 

The granting of an exemption from the application 
of the Minimum Wages Act, 1948, by a notification 
issued by the appropriate Government under S. 26, 
sub-s. (2) of the Act and the subsequent withdrawal 
of the said exemption by a notification are not quasi- 
judicial acts Out administrative acts. AIR 1950 8 C 
222, Rel. on. Under S. 20, sub-s. (2) of the Act the 
discretion conferred upon the appropriate Govern- 
ment is unlettered discretion. Therefore, it was not 
necessary for the State Government to conform to 
the principle of n Rural justice. 

Where before withdrawing the exemption already 
granted the State Government gave a hearing to a 
representative of the employees but gave no opportu- 
nity to the employees to put thiir views beiore them, 
the notification withdrawing the exemption is arbi- 
trary , illegal and invalid. (i911) A. C. 179, Rel. on. 
61 Bom L R 14S : I L R (1959) Bom 462 i (1959) 1 
Lab L J 570 « AIR 1959 Bom 538 (540, 541, 542) 
(Pt A) (Prs 5, 0, 7)(DB). 

Art 226— Statutory body — Writ to stop imple- 
mentation of administrative step — Calcutta Dock 
Workers (Regulation of Employment) Scheme, 1950 
— Calcutta Dock Labour Board constituted for fur- 
thering objectives of Scheme — Administrative Body 
introducing change in identity cards of registered 
dock workers — Change not prejudicing workers but 
contributing to better working of Scheme — Change 
subsequently ratified by Board resolution — Majority 
of dock workers accepting change — Others refusing 
t y hand over :cards for making changts leading to 
loss of their at:endance and loss of wages — Writ ap- 
plication by some dock workers to get order com- 
manding Board authorities not to compel dock wor- 
kers to submit idei-tity cards for making necessary 
changes therein according to new system, and for 
declaration that withholding wages prior to Board 
resolution was ultra vires — Writ application hell 
not maintainable — (Dock Workers (Regulation of 
Employment) Act (1948), Ss. 4 (1), 19,28, 30) — 


(Calcutta Dock Workers (Regulation of Employment) 
Scheme. 1^50). AIR 1960 Cal 9 (11,12, 13, 14) 
(Prs 9. 10, 11). 

—Art. 226— Certiorari. 

The writ of certiorari can only be issued against 
judicial or quasi judicial decisions. The conclusions 
reached by the Govern nent about the necessity in 
the interests of public policy of a change in the 
conditions of the service of primary school teachers 
are obviously of a iministrative nature and hence the 
prayer for a writ of certiorari against the circular 
putting into effect those conclusions i? unjustified 
and cannot be granted. AIR 1950 S C 222, Rel. on. 
ILR (1953' Hyd 498 : AIR 1953 Hyd 298 (300, 301) 
(Pt A) (Pr 7) iDB). 

Art. 226 -Writ of certiorari when isiued. 

Where the order challenged is ourdy an adminis- 
trative or an executive order the High Court is reluc- 
tant to issue any writ, but if the nature of the 
proceedings is judicial or quasi-judicial, a writ of certi- 
orari will be issued, provided it is a fit case for the 
issue of the same. ILR (1953) Hj d 412 : A I R 1953 
Ilyd 235 (230) (Pt A) (Pr 6) (DB). 

Art. 226— Administrative order passed beyond 

ambit of statutory limits — Order can be quashed by 
certiorari. AIK 1950 Cal 90 and A I R 1956 Assam 
102 and A f R 1953 Cal 333 and A I R )95< Pa j 139 
and AIR 1957 All 359 and A I R 1957 Pat 017 and 
ATR 1947 Bom 108, Rel. on. 1965 hash L J 324: 
AIR I960 J & K 9 (11) (Pt C) (Prs 5, 7) (DB). 

Art. 226 — Administrative orders — Certiorari 

does not lie. 

Certiorari will lie to bodies and persons other than 
Courts stricto sensu. No doubt, the writ of certiorari 
was issued originally to inferior Courts using the 
word 'Court' in its ordinary sense. As statutory 
bodies of various types and deno ninations exercising 
quasi-judicial functions came to be set up, the writ 
was extended to them aho. But the important pre- 
requisite for bringing these statutory bodies within 
the writ jurisdiction is that they mu4 be quasi- 
judicial bodies entrusted with quasi-judicial func- 
tions. If these statutory bodies are entrusted only 
with purely administrative functions to writ of cer- 
tiorari can lie to correct their errors. AIR 1931 
J & K 47 (49) (Pt A) (Pr 2) (DB\ 

Art. 220— Madras Hindu Religious and Charitable 

Endowments Act (19 of 1951), Ss. 29, ICO (i) (p) and 
(x) (ii)— Rules under R. 10 — Power of Commissioner 
to suspend manager— Conditions precedent - Order 
of suspension is purely administrative order — Dis- 
posal of properties _ Commissioner canaot initiate 
proposal —Plea of mala fide — Onus of proof. See 
Madras Hindu Religious and Charitable Endowments 
Act (19 of 1951), S. 29. 1903 Ker L T 480. 

£ Art. 226— Decision of Advocate-General under 

S. 92, Civil P. C. — Nature of — Order neither judicial 
nor quasi-judicial - Not subject to judicial review 
under Art. 220 of the Constitution. See Civil P. C. 
(1908), 8. 92. AIR 1962 Ker 90 (FR). 

Art. 226 — Administrative orders — Authority 

deciding can decide upon report of subordinate 
officers— What is required is consc ous application 
of miud to the records — Madra* Preservation of Pri- 
vate Forests Act (27 of 1949), S. 3 (1) (a). 

The rule that the 'authority, who hears, must 
decide' does not preclude administrative tribunals 
from reasonably delegating some of their functions. 
What is required of such authorities is that they 
must conscientiously apply their mind to the records 
of the case and reach their own conclusions on the 
material so placed. AIR 1901 Kerala 299, Rel. on. 
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Th e deciding authority under S. 3 (1) (a) of the 

Madras Preservation of Private Forests Act, can 

decide the application for sanction to cut iorest 

trees, upon report of the subordinate officer after 

considering the report. 1961 Ker LT 134- 1961 

Ker L ] 469 : A I R 1991 Ker 301 (303) (It C) (Pr 5) 
(la 15). 

Art- ~“9— Certiorari, writ 0 f — Order of appoint, 
ment of Melsanthi in temple by Devaswom Board — 
Order is administrative and cannot be qmshed bv 

?nLn°. r , ari - 1959 Ker L 1 335 • J959 Ker L T <01 : 
1959 Ker L R 362 : AIR 1960 Ker 97 (98) (Pr 3). 

——Art. 226 — Administrative order — Certiorari — 
Determining test is duty to act judicially - Absence 
of two contending parties - Order held adminis.ra- 
hve-Not amenable to certiorari. See Panchavats - 

L T 307 UC layatS ACt <2 ° f 1950) ' S ' 1? - 1960 Ker 

— — Ari. 226— Certiorari — Necessary conditions for — 

Honses and Rent, M . B. Sth.n Niyanlran Vidhao 
(15 ot 19o(J), S. 14). 

A writ of certiorari can only be asked for if two 
conditions are fulfilled Firstly, the decision of the 
authority must be judicial or quasi-judicial, and 
secondly, challenge must be in respect oftheexaess 
or want of jurisdiction of the deciding authority. 

Mere circumstance that a person’s right to^ hold 
property and to give it on rent to anybody or to dis- 

u fif Same in aD r V v ; ay is likel V to b e interfered 
M R opu he v, xercise of bf Power under S. 14 (1) of 
M. B. Sthan Niyantran V idhau by the Collector will 

not make it obligatory upon the latter to hear the 
owner and the prospective allottee and to determine 

rL dl T te ^Vh-n judicially where the law 
does not provide for it. 

No doubt before Subha can exercise his powers 

^h,vK 6m ‘ S ki ° U .£ ht c°i l® vacaDt but where that fact, 
which enables the Subha to act under S. 14 (1) is not 

disputed the exercise of the power becomes an ad- 

rton el r nh Vi aCta i Dd 'Y rito ( cer borari or prohibi- 
tion can be issued, f urther, beiore ordering the use 

tinned ?n ,T^ Sf ? r of the t! “ ee purpofes men- 
tioned in the Section the necessity for such a nurnnse 

must exist and the Subha in exercise of his power 

does e C x°ist R.'m COnclusion ‘ ha ' such a necessity 

m . conung to this conclusion the law 

C2 RT 1 t^ a n iU , d ' Cial approach. AFR 1950 
5® f - ^ “ dh « L J 1955 H C H 1 577 : A I R 

24 25MDB) ‘ ° 4 ' 205) (Pt A) lPrs 20 ' 2 1. 22 


24, 25) (DB). ' 1 1 ‘ rrs “R ** 

i^e A of cert^ar,” ini ' tratiVe ° r ministerial ortler3 ~ 

ti,HiVi tl | 0la ^ i may ,' SSU L e a 8 a *ust a judicial or quasi- 
jud.cal act or order but it does not lie to remove an 

order merely ministerial or to remove or cancel 
I^ C Aiin?K administrative acts. A 1 R 1950 S C 22° 
159. A H 1 SC 440, HeI * on * f 196 ^) M P L J (Notes! 

“Alt. 226 — Certiorari, writ of — Administrative 

° A t S io a - D c a ?'i 0n - s are not amenable to such writ, 
w L r ^ b C 107, loll. 1960 Jab L J 618 i I960 

pJt P 216 3 . 25 * 1960 M P L J 633 ! I L R (I960) Mudh 

7A rt * 226 — Muslim VVakfs Act (1954), S. 55 N) 
•nd (2) Decision of Board is outside purview of 
correction by certiorari. 

The decision of the Board to file or not to file a 
suit its alt, that is, to exercise or not to exercise i 
statutory right given to it by S. 55 (1) of the Act o'rto 
sanction or withhold sanction under S 55 to\ 
another person to tile a suit is not eauivalenf L G 

nfdi°i r OF q Th Si '7 di 7 al deC, ' si0n Meeting the rights 
of parties. The deos.on to peimit another to fate a 


suit is an administrative act and is outside the purview 

of correction by the issue ot a writ of certiorari, air 

|e Kiast ® jjar 

--Art. 226 Administrative Orders — Dutv of 

S," SS f s,,, “ 

It is indeed difficult to find an exact label to 

characterise the function of the Chairman under 

5 ,55 (3) of the States Reorganisation Act in specifying 

the members to be eliminated which would fit it into 

a smgle defined category— semi or quasi-judicial, 

administrative or ministerial —owing to difficulty due 

id great part to its composite character. There are 

competing claims of the several councillors to :be 

retained, and a choice has to be made as between 

them This might not by itself draw to its determina- 

aon the rule of audi alteram partem, but nevertheles; 

: v/ould demand au honest and unbiassed decision. 

t he apt nomenclature would be to describe it as an 

a ministrative duty of a quasi-judicial character and 

^istrative order. (1956-57) 12 Ele 
L R 345 (Mad). 


Art. 226 Court aud administrative tribunal — 
Distinction. 

It is often a very difficult (ask to draw the line, and 

isting iish a Court irom an administrative tribunal 

exercising quasi-judicial functions. Merely because 

ie administrative Pribunals have the trappings of a 

. , the y are n0 ^ Courts in the sense of exercising 
juaicial power. A Tribunal is not necessarily a Court 
in the strict sense because it gives a final decision not 
because it hears witnesses on oath nor because two or 
more contending parties appear before it between 
whom it has to decide, nor because it gives decisions 
which affect the rights of subject, nor because there 
1 an a Ppeal to a Court, nor because it is a body to 
which a matter is referred bv another body. 1931 A C 
2 1 5, Kel. on. 

Cnleis judicial power is vested, a tribunal does not 
become a judicial tribunal or Court, and by the mere 
iact that a tribunal is clothed with some of the judi- 
chd functions it does not attain the status of a Court. 

J ne decisions of Courts are arrived at usually by the 
application of objective standards which are fixed, 
i. 0., in accordance with the principles of procedure 
and the mode of taking evidence in the manner laid 
down by the Evidence Act. No fixed standards are 
laid down in the case of administrative authorities, 
and very often they are not bound to observe the 
judicial procedure, though on the principles of 
natural justice they must confoim to a certain extent 
to the forms of judicial procedure, ft is very often a 
difficult question to decide whether an administrative 
tribunal or authority is acting quasi-ju j/cially nr 
merely discharging its functions in its administrative 
capacity. (1954) 2 M L J 255 1 (1954) 25 I T R 400 1 
67 Mad L YV 523 : I L R (1954) Mad 1236 1 AIR 
1954 Mad S06 (308) (Pt D) (Prs 6, 9) (DB). 

■ Art. 226 — Certiorari and mandamus — Writ to 

quash order of administrative authority ba*ed on 
extraneous consi derations — Petitioner losing his job 
as consequence of that order — Mandamus to Govern- 
ment to consider petitioner’s case in accordance 
with law'. 

Where the administrative authority decides a matter 
by taking into account extraneous consideration, the 
order which the authority purports to pass is an order 
passed without jurisdiction. In such a cise the proper 
order v’ould be to grant a writ of certiorari to quash 
the order of the Government. (1910) 2 K 13 
Rel. on. 
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Where a State Government Circular, while re- 
trenching the staff of a department, violated Art. 10 
of the Constitution and as a consequence of that 
Circular the petitioner lost his job, the proper order 
would be to grant a writ of certiorari to quash the 
order of the Government and also to issue a writ of 
mandamus directing the State Government to consider 
the case of the petitioner in accordance with law. 
I L R 35 Pat 1 : 1956 BUR 458 : AIR 1957 Pat 
617 (633) (Pt Ii) (Pr 55) (DB). 

Art. 226 — Punjab Government Order, dated 0th 

November. 1903 prohibiting production of Gur by 
power crushers in mill supply areas— Order cannot be 
quashed in writ proceedings -Certiorari. AIR 1904 
Punj 307 (311) (Pt C) (Pr 9) (DB). 

Art. 220— Certiorari— Decision under R. 22 of the 

Rules framed under Displaced Persons (Compensation 
and Rehabilitation) Act —Cannot be reopened in writ 
proceedings. AIR 1963 Punj 499 (501) (Pt A) 
(Prs 4, 5). 

— Arts. 226, 32— Administrative orders — Passed in 
accordance with rules not materially affecting rights 
of aggrieved party— Courts not competent to scan the 
wisdom of such orders. I L R (1963) 1 Puni 621 i 
AIR 1963 Punj 345 (353, 354) (Pt C) (Pr 25) (DB). 

Art. 226 — Pepsu Panchayat Raj Act (8 of 2008 

Bk.), S. 123 (2) — Removal of member of Panchayat 
and imposition of disqualification for re-election — 
Order is passed by the Director in exercise of ad- 
ministrative (unction— Decision cannot oe disturbed 
by certiorari for omission to conform to any rule of 
natural justice. 

When the Director of Panchayats acting under 
6. 123 of the Panchayat Raj Act and in the interests of 
the public removes an officer of a Panchayat and dis- 
qualifies t im for future office for a slated period, he 
merely performs an administrative (unction and there 
Is therefore no obligation to act in a judicial or quasi- 
judicial manner. Ilis decision theiefore cannot be 
disturbed by way of ceitiorari merely because he did 
not conform to some rule of natural justice: 1958 
P L R 394 and Civil Writ No. 1194 of 1901 (Punj), 
D /- 10-3-1962, Rel. on; AIR 1959 S C 107, Ref. to. 

There is nothing in S. 123, nor anything in any 
other connected provision of the Act to indicate that 
there is any legal obligation cast on the Director to 
act in a judicial or quasi judicial manner; nor is there 
any hint that the Director should before making his 
decision hear the person concerned. About the nature 
of the decision it is obvious that it is the director 
who is required to be satisfied and his satisfaction 
concerned the undesirability of the person concerned 
to hold office in the interest of the public and there 
is nothing to show that any enquiry in the presence 
of the person concerned is contemplated. The act of 
the director is on the face of it an administrative act 
and it is difficult to import into his decision anything 
in the nature of a judicial or quasi- judicial act. 
1962 Cur L J 397 (Punj). 

—Art. 226 — Confidential report by superior officer 
against subordinate is governed by instructions which 
are purely administrative not having been issued 
under any statute and is not justiciable— Government 
servant— Confidential report. ILR (1965) 15 Ra| 
•64. 


Art. 226 — Executive order distinguished from 

judicial or quasi, judicial order. 

The following four conditions are necessary before 
an order becomes a judicial order— (i) there should 
be a body of persons, (ii) this body of persons should 
have legal authority, (iii) the legal authority should 
be to determine questions affecting rights of subjects 
or citizens and (iv) this body of persons should have 


the duty to act judicially. Three of these conditions 
will be present in most orders of an executive or 
administrative nature. It is only the fourth condition 
which will not be present in the case of executive 
orders, namely, there should be a duty to act judi- 
cially. It is the presence of this condition which 
differentiates an executive order from a judicial or 
quasi-judicial order. ArR 1950 SC 222, Rel. on. 1954 
Cr L J 1672 i ILR (1954) 4 Raj 170 : AIR 1954 Raj 
204 (266, 267) (Pt C) (Pr 6) (DB). 1 


Art. 226 Certiorari — Conditions for issue 

Saurashtra Land Reforms Act (25 of 1951), S. 59 

Rules under, Rr. 105 to 103— Committee appointed 
under R. 105 is not a judicial or quasi-judicial body 
—Nor has it a duty to act judicially. 6 Sau L R 24 » 
AIR 1953 Sau 20 (27, 28) (Prs 5, 6, 7, 8) (DB). 


127. Against whom lies. 

(a) Inferior tribunal must have authority to 
decide. 

See also Note 144. 

(b) New tribunal. 

(c) Company. 

(d) Authority becoming functus officio. 

(e) Merger of order in appellate order. 

127. Against whom lies. 

• Art. 32— Certiorari— Writ of— When cannoj 

lie. 

A writ of certiorari lies wherever a boiy of persons 
having legal authority to determine questions affec- 
ting the rights of subjects and having the duty to act 
judicially acts in excess of its legal authority. The 
writ cannot issue to remove or adjudicate upon the 
order which is of an administrative or ministerial 
nature. It is not, however, predicated that for a writ 
of certiorari or prohibition to issue the duty to -act 
judicially must be expressly or independently imposed 
upon the authority called upon to determine the 
rights of a citizen. Sadhu Singh v. Delhi Admiaistra- 

tion, (1965) 2 S C A 147 i AIR 1966 S C 91 (95, 96) 
(Pt B) (Prs 11, 15). 1 ' 


— o* # luo mkjxj — v u *s* # juuiuiai 

orders 1 e't stated— Scheme proposed by Transport 
Undertaking under S. 08C, Motor Vehicles Act, 193y 
—Hearing by Stite Government under S. 68.D (2) 

— Duty is judicial - Objections to scheme — Hear, 
ing by Secretary in charge of Transport Department 
—Final decision bv Minister in charge— Principles of 
natural justice held vitiated — Scheme framed held 
ultra vire.' the Act— (Natural justice)— (Motor Vehicles 
Act (1939) (as amended by Act 100 of 1950), Chapter 
IV-A) - (Motor Vehicles Rules (1939), Rr. 8, 9 and 
10). AIR 1959 SC 308 (322, 323) (Pt E) (Prs 21, 22). 

Art. 226 — Order of termination of service is 

neither judicial nor quasi-judicial — There is no 

question of summoning record or issuing certiorari 

It is only in case of petition for issue of writ of 
certiorari, that party gets right of summoning records 
(1961) 2 Fac L R 558 , (1961) 2 Lab L J 191 • AIR 
1961 All 284 (285) (Pt B) (Pr 4). 


Art. 226— Certiorari -Judicial or quasi-jndicial 

proceeding. 

The Collector or his subordinates are not taking 

• ny judicial or quasi-judicical proceeding in acting 
under S. 73-D of Employees’ Stale Insurance Act 
And the prayer for the issue of a writ of certiorari 
cannot be granted. ILR (1958) 1 All 109 : AIR 1 Q 57 
All 136 (140, 141) (Pt B) (Pr 26) (DB). 7 

Art. 226— Against whom certiorari lies. 
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A writ of certiorari can issue only to a Court or a 
quasi judicial body. It cannot be issued *n other 
cases where it was an orde of the Honorary Secre- 
tary of the Co o jerative Union, dispensing with the 
services of its employee. (195(3) 1 Lab L J 242 : AIR 
1956 All 43 (46) (Pt E) (Pr 10). 


Art. 22 3 - Cei tiorari Essentials — T wo conditions 
necessary for grant of certiorari — (i) There must be 
triounal acting judicially or quasi judicial !y. There 
must oe dufy cast upon it to act judicially (ii) The 
tribunal must have acted without jurisdiction or must 
have committed ao error of procedure or ary other 
error apparent on face of record. AIR 1955 N U C 
(All) 6040. 


Art. 226— Writ of certiorari. 

Order sought to be quashed must be one partaking 
of the nature of judicial or quasi-judicial order — 
Test to determine whether order is one of quasi- 
judicial nature, laid down —Proceedings by wav of 
Departmental inqjiry, in the matter of disciplinary 
action against railway employee, held to be in nature 
of quasi judicial inquiry. AIR 1950 S C 22; Applied. 
(L924) I K B 171, Rel. on. :TLR (1953) Hyd 155 : AIR 
1953 Hyd 201 (202, 203) (Pc A) (Prs 3, 4, 5) (DB). 

Art. 226— Against whom certiorari lies. 

A writ of certiorari lies only when the impugned 
decision is that of a judicial or quasi judicial autho- 
rity and the said authority acts, without jurisdiction 
or in excess of its jurisdiction. Such a writ is not 
available to correct an executive or administrative 

act. AIR 1950 SC 222 and AIR 1954 SC 440, Foil. 

MBLJ 1955 H C R 569 : AIR 1955 Madh B 173 
(174) (Pt A) (Pr 2) (DB). 


1953 Mad 550, Rel. on. 

The registration of the society under the Societies 
Regis ration Act on y jave to the Sabha the status of 
a legal entity ft did not confer on the Sabha the 
authority to take decisions and determine questions 
aifecting the rights of subjects or impose on the Sabha 

ac * judicially in deciding such question 

KhP P rira 2 7 9 ?'o 1!)63 Jab L J 431, AIR 1983 
Madh Pra 2.0 (272, 273 274) (Prs 5, 6. 12, 14) (DB). 


Art. 226 — Certioiari — Quasi. judicial act — 
Necessity — (Municipalities— Ajmer. Vlerwara Muni- 
cioalities Regulation (6 oi 1925), S. 242). 

Before the High Court will interfere with an order 
in the exercise of its certiorari jurisdiction, such 
order must have been either c f a Court in the eier- 
cise of its judicial functions or of any other lawlul 
body or tribunal which may not be, strictly speaking, 

a j Ur ^l which may have lawful authority 

to decide between a lis or a proposal and an oppo- 
sition, and such Court or tribunal is under a duty, 
which may be express or necessarily implied, to 
decide between the competing rights of the persons 
concerned by m c ans of a judicial approach thereto, 
(hat is by an objective and not a subjective method. 
ILR (1959) 9 Raj 821 ? I960 Raj L W 486 : AIR 
1960 Ra,‘ 25 (31. 32) (Pt A) (Prs 20, 27) (DB). 


• Art. 226— Certiorari — Writ of — Remedy when 
applicable. 

The remedy of writ of certiorari as a rule is only 
applicable where it is sought to review a judicial, as 
distinct from a ministerial, act of an inferior tribunal. 

AIR 1950 Trav-Co 97 (99) (Pt C) (Pr 0) (FB). 


Art. 226 (1) — Certiorari and prohibition —Writ 

if cau be directed by High Court to tribunal which 
is hrauch of High Court. 

A writ of certiorari cannot be directed by the High 
Court to any tribunal which is a branch of the High 
Court for the purpose of quashing its proceedings. A 
writ of prohibition likewise issues to restrain all 
inferior Couits whenever such Courts take cognizance 
of matters outside their jurisdiction. MBLJ 1954 
II C R 138 : UR 1955 M B 69 (69) (Pr 3) (DB). 

Art. 226 — Writ of certiorari, and mandamus 

— Against whom can be issued — Judicial and quasi- 
judicial body — Sahba registeied under Societies 
Registration Act — Object of Sabha, promotion of 
moral,, social intellectual interests ot community and 
promotion of education by establishment of schools 
and colleges— Sabha governed by its rules and Bye- 
laws— Sabha is not judicial or quasi- judicial bodv — 
Certiorari cannot issue ageinst it —Lite members of 
Sabha do not hold public offices — Mandamus also 
cannot issue -Writ of Habeas Corpus, distinguished 
from writs of certiorari and mandamus — Societies 
Registration Act (i860). 

Held, on facts that the Sabha was clearly not a 
body exercising judicial or quasi. judicial functions, 
though no doubt it had fiamed rules, bye laws and 
regulations for the management of its business. No 
writ of certiorari could issue against the respondents. 
Observations of Hida> atullah, C. 1. in L p A 48 of 
1954, dated 28-7-1955 (M B) and (1878) 11 Ch D 553 
and (1S81) 17 Ch D 015 and AIR 1950 S C 222 ani 
AIR 1954 S C 440 : AIR 1955 3 C 2i3 and AIR 1951 
Mad 249. Rel. on. 

The life members of the Sabha did not become 
holders of public offices. That being so, no writ of 
mandamus could be issued to compel the respondents 
to restore to the petitioners their status of life mem 
bers. An order of mandamus no doubt lies to compel 
the restoration of a person to an office or franchise, of 
which he has been wrongfully dispossessed; but the 
office or franchise must be of a public nature. AIR 


127 (a). Inferior tribunal must have 
authority to decide. 

See also Note 144. 

• - — Art. 226— Illegal order -Bihar State Board of 
Religious Trusts calling upon Mabant of private 
religious trust to furnish return of income and 
expenditure under S. 59. Bihar Hindu Religion* 
Trusts Act (I of 1951) — Issue of writ. 

As the Bihar Hindu Religious Trusts Act does not 
apply to private rel igious trust an appropriate writ 
can be issued under Art. 226 of the Constitution 
quashing the order of the Board calling upon the 
Mahant to file a state nenc of income and expenditure 
with regard to the properties of such Trust and also 
prohibiting the Board from interfering with the 
rights of the Mahant in the management of the trust 
and the prop3rties appertaining thereto, unless and 
until the Board has under S 43 obtained the neces- 
sary determination that the trust is a public trust. 
ILR 38 Pat 942, Reversed. Racn Saroop D sji v. 
S. P. Sahi, (1959) Supp (2j S C R 581 : ILR 38 Pat 
661 : (1959) 2 SC A 415 « 1959 B L I R 820 » 19.->9 
Tat L R (SC) 63 : 1959 SC J 1173 : AIR 1959 SC 951- 

Art. 226 — Certiorari. 

The Minister for Excise on whom jurisdiction was 
conferred by notification No. MEX 120/48/ 1, dated 
15th June 1943, was not a mere usurper of office, 
though by reason of the fact that Excise Minister 
was disqualified from acting by reason of the prohi- 
bition contained in S. 246 of the Government ot 
India Act, he acquired no jurisdiction to act in e 
matter. Certiorari therefore mav not be refused on 
the ground that the Minister of Excise was a u £ u ^P. e ^ 
of office. Observations in AIR 1951 Assam 90 he 
to be obiter. ILR <1953) 5 Assam 363: AIR 
Assam 170 (175, 176) (Ft B) (Pr 27) (DB). 

Arts. 226 ,ntl 165 — Civil P C. (190S), S. 92" 

Order of Advocate-General granting or retusi 
sanction under S 92. Civil P. C. - Application ror 
writ of certiorari not maintainable. 
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A writ of certiorari under Ait. 226 of the Consti- 
tution to quash the order of the Advocate- General 
on a sanction application is not maintainable i AIR 
1954 Trav.Co 331, Diss. from; AIR 1955 All 372, 
Rel. on. 

Certiorari will not lie unless the body or tribunal 
whose proceedings are sought to be quashed has 
legal authority to determine questions affecting rights 
of the subject and owes a duty to act judicially The 
Advocate- General is a limb of the Executive qua his 
official capacity. The power to give or withhold 
consent to actions in regard to public nuisance and in 
regard to the public trust under Ss. 91 and 92 of the 
C. P. Code is a statutory power. 

The granting or refusing consent by the Advocate- 
General under S. 92, C. P. Code is not judicial deter- 
mination of any legal lights of the parties to the 
intended action. Ft is impossible to hold that the 
act of the Advocate General permitting two or more 
interested persons to launch a suit against the trust 
or refusing such consent to them can amount to dis- 
charge of a judicial function. 

There is no compelling statutory obligation on the 
part of the Advocate- General to hear witnesses, to 
admit documentary evidence and to hold an enquiry 
before granting or refusirg consent when he is 
moved under S. 92 C P. Code, though adherence to 
judicial forms of procedure is salutary, indeed ad- 
visable, to dispel fear or apprehension of arbitrariness 
in the mind of the aggrieved person i AIR 1930 Mad 
129, Rel. on. 1962 M»d W N 227 t 75 Mad L W 
240 *. ILR (1962) Mad 722: (1962) 2 MLJ 168: 
19*2 M L J (Cr) 449 i AIR 1962 Mad 320 (321. 322, 
823) (Prs 4. 5. 6,7.8. 10. 11). 

•—Arts. 226, 311 — Scope — Railway employee 
ordered to retire— Writ petition -Order is adminis- 
trative— Mandamus and not certiorari is appropriate 
relief. (1958) 2 Lab L J 324 i 1958 Mad W N 623 : 
(1958) 2 Mad L J 517 i 71 Mad L W 864 i AIR 1959 
Mad 88 (8*) (Pt B) (Pr 3) (DB). 


127 (b). New tribunal. 

—Art. 220 — Ceitiorari — Issue of writ— Inferior 
tribunal not in a position to resume proceedings — 
Effect. 

Certiorari will not be granted where, if the order 
were subsequently quashed, the inferior Court could 
not be ordered to resume the proceedings. But this 
principle will not apply where the tribunal has been 
constituted and is functioning. 1959 Ker L J 410 : 
*959 Ker L T 521 » 1959 Ker L R 1107 • ILR 
(1959) Ker 1124 i AIR 1959 Ker 347 (350) (Pt E) 
(Pr 7). 

[Impliedly overruled on another point in AIR 
1963 S C 274]. 

127 (c). Company. 

Art. 226 — Company — Writ against — Writs of 

mandamus and •certiorari cannot be issued against 
company. AIR 19*6 Kutch 9(10) (Pt A) (Pr 8). 

127 (d). Authority becoming functus officio. 

Art. 226 — Parties — Respondents no longer in 

offices — Necessity to implead present incumbents — 
Failure to implead— Issue of writ— If barred. 

The * rit for quashing is directed against a record, 
and as a record can be brought up only through 
human agency, it is issued to the person or authority 
whose decision is to be reviewed. If it is the record 
of the decision »hat has to be removed by certiorari, 
then the fact that the tribunal has bee- me functus 
officio subsequent to the decision could have no 
effect on the jurisdiction of the Court to remove the 
recoid. Where, therefore, the respondents are no 
longer in their respective offices, the fact that the 
present incumbents of these offices have Dot been 
made parties to the application is no valid reason 
why the High Court should not quash the order in 
question if a proper cas« is made out on behalf of 
th& petitioner. AIR 1955 S C 233, Foil. 1956 Pat L R 
261: ILR 35 Pat 312: AIR 1956 Pat 257 (268) (Pt D) 
(Pr 33) (DB). 


—Art. 226 -Grounds for interference — Order with- 
out complying with law — Effect — Order held nullity 
—Certiorari could issue. See Madras Local Boards 
Rules (1920). R 5. AIR 1958 Mad 211. 


Art. 226 -Order urider S. 14 of Manipur Land 

Revenue and Laud Reforms Act (i960) is quasi- 
judicial and not administrative — Application for 
review under S 96 (2) of the Act filed after period 
of limitation— Order passed on it held wa*> in excess 
of jurisdiction and it being quasi-judicial, High Court 
could interfere with it under Art. 220 of the Cons i- 
tution. See Tenancy Laws— Manipur Land Revenue 
and Land Reforms Act (i960), S. 14 (2). AIR 1905 
Manipur 3* 


Art. 226— Certiorari — Assam Land and Revenue 

Regulation (L of I8o0j, S. 147 — Order of S. D. C. — 
Appeals against orders passed by the S. D. C. as well 
as by the Additional Deputy (x>mmi>sioner and the 
Chief Commissioner are quasi-judicial orders and not 
mere administrative orders — No appeal is provided 
to the Deputy Commissioner from order passed by 
S. D. C. — It follows that the Additional Deputy 
Commissioner also cannot have such appellate juris- 
diction Orders in a jpeal bv the Additional Deputy 
Commissioner and the Chief Commissioner in second 
appeal have to be set aside. See Tenancy Laws — 
As .am Land and Revenue Regulation (1 of I860), 
S. 147. AIR 19*2 Manipur 14. 

Art. £20 Judicial order — Authority not having 

legal authority to oetermine questions affecting rights 
of subjects or having duty to act judicially — Cer- 
tiorari or Piohi >itiou cannot issue — 1 hey can issue 
•against judicial or quasi-judicial order only. AIR 
1955 NUC ( Raj) 403 (DB). 

[Vol. 4.] Fn.D. 67. 


127 (e). Merger of order in appellate order. 

Art S26 — Applicab lity — Order of subordinate 

aui hority — Merger in appellate order — Remedy 
against order oft subordinate auihoiiiy — When 
available. 

The basic principle of appeals is that, in the event 
of the subordinate authority being legally competent 
to pass the order, the appellate order, as it were, 
wa.‘hes it out and tak^s its place. In such cases it is 
rot possible for the High Court to g ve relief under 
Art. 220 from the order of the subordinate authority. 
But wlien thf re is a basic want of jurisdiction or in 
other words, if the subordinate authority could not 
have validly made an order to the same effect as the 
appellate one, the latter notwithstanding, the aggriev- 
ed party can seek relief under Art. 220 in the High 
Court from the original order itself I960 M P C 39 : 
1960 M P L 1 261 : I960 Jab L J 241 : (i960) 1 Fao 
L R 218 : (I960) 2 Lab L j 415 i A I R I960 Madk 
Pra 230 (231, 232/ (Pt B) (Pr 8). 

128. Bar to. 

See Note 17. 

129. Bias. 

See also Note 144. 

(a) What amounts to. 

(b) Personal interest or ill will. 

(c) interest oi some of members of tribunal. 

(d) lo be judge in his own cause. 

See also N ite i29 (b). 

(e) Waiver ot objection. 

(f j Justice must not only be done but must 
appear to have been done. 

(g) Evidence of. 
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129. Bias. 

See also Note 144. 

• Art 226 — Natural justice — Cancellation of 

licence— State Government's duty to afford reasonable 
opportunity to iicencee— Doctrine of bias — Applica- 
bility. See Bihar Mica Act (10 of 1948), S. 25 (1) (c) 
2nd Proviso. A I R 1960 S C 468. 

9 Art. 226 — Bar Council Tribunal — Bias attri- 

buted agiinst Chairman of Bar Council Tribunal — 
Interference — Proof of actual prejudice not necessary. 
See Bar Councils Act (1926), S. 11. AIR 1957 S C 
425. 

Art. 226 — Motor Vehicles Act (1939), S. 63 D — 

Proceedings, nature of— Enquiry by Chiei Minister — 
Bias -Tests. See Motor Vehicles Act (1939), S. 68 D. 
A I R 1960 Andh Pra 214. 

Art. 226 — Decision of statutory body — Chal- 
lenge on ground of competency and bias — High 
Court can eutertain it under Art. 226— Pesolution of 
Municipal Corporation not accepting certain tender 
— Decision held in excess of n»wers of Corporation — 
Quashed by writ under Art. 226. 

Held, on facts, that though the Courts cannot enter 
into the merits of a discretion exe rched by a com- 
petent authority, the competence of the authority to 
interfere as well as the question whether the decision 
of that authority was vitiated by bias can always be 
gone into by the High Court. (2) that all public 
powers are subject to the rule of abuse and the eser- 
cise of discretion on irrelevant considerations has 
always been held to be an illegal exercise of the dis- 
cretion a id thertfore justiciable. 1925 A C 338 and 
A I R 1951 Nag 138, Rel. on. (3) that the resolution 
passed by the Corporaticn was in excess of the powers 
conferred on it by the Act and therefore was void, 
that the Courts were always reluctant to attribute 
mala fides to statutory bodies. But if from the facts 
proved the only reasonable inference was that extra- 
neous considerations had entered into the decision of 
the Corporation then it was their duty to say so. Case 
Law Bef. 1962 Mys L 1 (Sup) 162 i ILR (1961) Mys 
859 : A I R 1962 M>s 92 (94, 95, 97, 98) (Pt D) 
(Prs 4, 10, 13. 14) (DB). 

129 (a). What amounts to. 

Arts. 226 and 311 — Departmental inquiry — Bias 

of inquiring officer will viliate — What amounts to 
bias, indicated— Natural justice — Principles of. See 
Ibid, Art. 311. AIR 1960 Assam 141(DB). 

Art. 226 — Bias — If ground for interference by 

writ. 


davit in reply from Chief Minister — Counter. afff- 
i? vlt r Secretary rejected — AHegati ms against 
Chief Minister held unrebutted — Motor Vehicles 
Act (1939) (as amended in 1956). S. 08-C 
W here certain Motor Transport operators challeng- 
ed, by a writ petition, the validity of certain schemes 
framed u D der Chapter IV A of the Motor Vehicles 
Act, 1939 nationalising the motor transport in their 
particular aiea, on the ground that State Road Trans- 
port Corporation had fiamed the schemes not because^ 
of their opinion formed under S. "8-C of the Act but 
on the diiection of the Chief Minister of the State 
and that the Chief Minister was motivated by extra 
neous corn- iderat ions, Lamely, to strike at his political 
opponents who worked either against hirmelf or his 
friends, supporters and relations.* in the elections irt> 
February, 1962, and had devised the schemes in order 
to cause them loss and compass their ruin; and the 
petitioners gave all the reltvant objective facts in 
support of their allegations in their affidavits, but 
there w-as no denial by the Chief Minister, nor an 
atfidvit by aDy person who claimed or could claim to 
know personally about the truth about these allega- 
tions and the counter affidavit tiled by a Secretary of 
the Government formally denying the allegations on 
the instructions of the Chief Minister was rejected as 
hearsay ; 

Held, that the Court was constrained to hold that 
the allegations that the Chief Minister was motivated- 
by bias and personal ill will against the petitioners 
stood unrebulted. C. S. Rowjee v. State of Andhra 

Pradesh, ( 1964) 6 S C R r 30 : ( 1964) 2 AnJh LI 
48 : A I F 1964 S C 962 (970) (Pt B) iPr 22). 

O Art. 226 — Bias — Co operative Societies Act 

(1912), Ss. 17, 43 - Rules under - Rr. 18, 30(3)- 
Defalcation in Co-operative Bank — Application under 
R. 18 for award against member of managing com- 
mittee — Registrar deciding to act as arbitrator — 
Objection on ground of official bias — Not upheld. 

A I R 1950 Ajmer 03, Reversed See Co-operative 
Societies Act (1912) S. 17. AIR 1961 S C 1743. 

9 Art. 226 — Natural justice — Judicial enquiry 

against constable — Presicing officer himself giving 
evidence — The act discloses bias against the constable- 
— Violation of natural justice is present — (Govern- 
ment of India Act (1935), S. ^43) — (Criminal P. C. 
(1898), S. 550) (Police Act (5 of 1801), S. 7 — U P. 
Regulations under) State of U. P. v. Mohammad 
Nooh, 1958 S C I 242 : (958 S C A 73 i ILR (1957^ 

2; All 422 : 1958 Mad L J (Cr) 197 : 1958 SCR 595 r 
A I R 1958 S C 86 (90, 91) (PtA) (Pr 7). 


It is well established that an order of an inferior 
tribunal can be quashed on the ground that it is 
vitiated by bias, 1915 A C 120 6c 1926 A C 580, Rel. 
on. 

“Bias" may bo of three kinds, pecuniary, personal 
and official. Once it is proved that a member of a 
tribunal has a pecuniary interest in the subject matter 
of the decision the order passed bv the tribunal will 
be forthwith quashed. Personal bias may be proved 
by the existence of close relationship between a mem 
ber of the tribunal and one of the parties. In case of 
official bias, there may be evidence of an abnormal 
desire to upold a particular departmental policy. 
Fraud, mala fides, and corruption are extrinsic factors 
which vitiate orders of a tribunal; but they have to 
be pleaded and proved to the hilt. A I R 1952 Cal 65, 
Bel. on. 70 Mad L W 623 : AIR 1957 Mad < 23 (625, 
626) (Pt A) (Prs 9, 10, 11) (DB). 

129 (b). Personal interest or ill-will. 


Art. 226 — Bias — President of Municipal Board 

alleged to be biased against Executive Officer — p n * 
quiry by President after framing charges against 
officer, President alone having power to hold sucn 
enquiry under S 09-A, U. P. Municipalities Act 
Enquiry not vitiated. A I R 1962 All 117 (120, 121; 
(Pt B, (Pr 9). 

Art. 22 6 — Reasonable opportunity —Appointing. 

biased person for en juiry. See Ibid, Art. 311. Alt* 
1957 Andh Pra 414 (DB). 

Art. 226— Certiorari - Bias — Person acting both 

as Judge and prosecutor — Proceedings under 
Customs Act — Customs Authority taking active P 
iL investigation — Disqualiied from acting as Ju g 
in adjudication proceeding which followed. • * 

O O No 87 of 1958 (Cali, Applied. 1^62 i2) Cr' L I 
342 : Alb 1962 Cal 460 (465) (Pt B) (P r s 43, 44, 40/ 
(DB). 


9 Art. 22G - Writ petition - Validity of Schemes Art. 226 -Misconduct bv Government servant 

pnder Ch IV-A of Motor Vehicles Act challenged — Departmental enqu.ry Question of bias — rr 
Al'egitions of mala tides and personal ill-will made ci les — Charge ot casting aspeisions on "eve 
against Chief Minister of the Si ate — Petitioners Minister — Enquiry by Collector - Held tfcat 
aUting .detailed facts in their afiidavits — No alfi- was no bias. 
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In dealing with cases of bias attributed to members 
constituting tribunals, it is necessary to make a dis- 
tinction between pecuniary interest and prejudice so 
attributed it would always be a question of fact to 
be decided in each case. AIR 1957 S C 425, Foil. 

Held on facts that simply because the allegations 
related to alleged aspersions made against the 
Revenue Minister, it could not be said that the Collec- 
tor was biased against the officer in question. 0 962) 
3 Cuj L R 492 1 (1962) 2 Lab L J 507 i AIR 1902 Guj 
197 (199, 200) (Pt B) (Prs 4, 5) (DB). 

Art 226— Natural justice— Bias— Distinction be- 
tween official and personal bias, pointed out. See Motor 
Vehicles Act (1939), S.68-D. AIR 1961 Raj 108 (DB). 

■ Art. 226— Quasi- judicial pjoceedings. 

In quasi-judicial proceeding? the maxim that a 
man shall not be judge in his own cause is very 
difficult to apply. P. M. Bramadathan Nambooripad 
v. Cochin Deveswom Board, 1955 Ker L T 510 : 
ILR (1955) Trav-Co 741 : AIR 1956 Trav-Co 19 (25 
26) (Pt N) (Pr 26) (FB). 

129 (c). Interest of some of members 

of tribunal. 

—Art. 226— Natural Justice— Principles of — Rule 
of bias and exceptions to rule — Disciplinary action 
against employee of Cantonment Board — Whole 
Board investigating charges — It is not open to em- 
ployee to say that one of the members of Board has 
bias against him. A I R 1961 Andh Pra 37 (42,43) 
(Pt B) (Pis 18, 19, 21,22, 23). 

Art. 226— Tribunal— Constitution. 

Irrespective of the possibility or otherwise of 
actual partiality being proved, the constitution of a 
tribunal entrusted with judicial or quasi-judicial 
functions is deemed t) be bad if and when it deals 
with any case in which it can be said that one of the 
members of that body is among the suitors or litigants 
before the body. 11953) 1 Mad L | 533 t 66 Mad 
L W 310 : ILR (1954) Mad 36 i AIR 1953 Mad 709 
(710) (Pt B) (Pr 4) (DB). 

129 (d). To be judge in bis own cause. 

See also Note 129 (b). 

• Art. 226 — Natural justice - Bias — Judge in 

his o^n cause — Principle of — Motor Vehicles Vet 
— Effect of — Chief Minister hearing objections to 
scheme of nationalisation — Princip'e of natural 
justice— If violated— (Constitution of India, Art. 160 
(8) -(Madras Government Business Pules and Secre- 
tariat Instructions, R. 7) — (Road Transport Corpora- 
tions Act (1950) — (Motor Vehicles Act (1939) (as 
amended by Act C of 1956), S. 68-C) 

The principles governing the “doctrine of bias” 
vis-a vis judicial tribunals are : (i) no man shall be a 
judge in his own cause; (ii) justice should not only be 
done but manifestly and undoubtedly seem to be 
done. The said principles are equally applicable to 
authorities, who are empowered to discharge quasi- 
judicial functions. Any person affected by the 
scheme of nationalisation of motor transport is re- 
quired to file objections before the State Government. 

The Act does not authorize the Slate Government to 

act in derogation of the principles of natural justice. 

Under Art. 166 of the Constitution and the Rules 
framed thereunder a Minister in charge of a depart- 
ment is primarily responsible for the disposal of the 
business. Whatever may be the policy of the Gov- 
ernment in the matter of nationalisation of bus 
transport, it cannot be said that the Chief Minister 
initiated under S. 68 C of the Act the scheme in 
question. Consequently, in the absence of any proof 
that the Chief Minister has expressed his bias for the 
scheme in his public speeches (as alleged), it cannot 
be said that by hearing the objections to the scheme 


the Chief Minister violated the principles of natural 
justice by being a judge in his own cause. Cullapalii 
Negeswararao v. State of Andhra Pradesh, (1960) 
SCJ 53 i (1960) 1 ArdhWR(SC) 13 : (1900)1 
Mad L I (SC) 13 : (1960) 1 S C R 580 * A I P 1959 
SC 1376 (1378, 1379, 1380, 1381, 1382) (Pt A) 
(Prs 0, 8, 9). 

Art. 226 — Certiorari — Ground — Personal in- 
terest of judge making order— Effect. 

Held, whether the sub-inspector was actually pre- 
judiced or not, by the Superintendent himself trying 
the case it was not a matter on which the High Court 
would express its opinion in the proceedings under 
Art. 226 initiated for quashing the order of the 
Superintendent. 1956 All W R (HC) 325 » 1950 ill 
L I 447 i (1956) 2 Lab L J 140 i 1956 Cri L J 1147 . 
AIR 1956 All 578 (580) (Pt B) (Pr 5). 

— Art. 226- Bias — Principle that a man should not 
be judge in his own cause — Scope indicated — Doe' 
not cecessarily apply to statutory author ities dis 
charging purely administrative functions — Board of 
appointments under Mysore University Act. does not 
discharge quasi-judicial but administrative functions 
in making selection of candidate — No question of 
bias arises — Only question of mala fides in making 
selection is relevant. (1963) 2 Mys L J 383: \TR liifi 4 
Mys 159 (108, 169) (Pt G) (Prs 28, 29, 30 (DB). 

" Art. 226 — Bias — Personal interest of Judge 

Proof of Mas - Eias aHe K ed against Commissioner 

appointed under Public Servants (Inquiries) Act 

(Public Servants (inquiries) Act (1850). S. 21). 

It is the basic principle of jurisprudence that no 
one is allowed to be a judge in his own cause. Thrc 
rule applies not >nlv in thecse of Courts of justice 
but also in the case of admini trative tribunals who 
are required to act judicially. A consequence of the 
rule is that the etst pecuniary interest in the subject 
nutter of the litigation will disqualify any person 
from acting as a judge. But there is sharp distinction 
between a case of pecuniary interest and a case of 
non-pecuniary interest. In the case of pecuniary 
interest, the smallest interest in the subject-matter 
of the enquiry would result in the disqualification of 
the judge as a matter of course. But if the internt 
alleged is any other kind of interest, it must be 
shown by the petitioner that the interest is substan 

tial so as .to make it highly probable that the judge 
has a real bias. A mere possibility of bias is Ton 
enough to disqualify the judge. Cjsedaw Ref a in 

1955 P«t 131 (132. 133) (Pt A) (Pr 4) (DB). 115 • 

- Art. 22 6 - Certiorari— Sales tax— Assessee tarred 

on Ma.da according to circular issued by Excise 
and Taxation Commiss oner — Revision h«f p • 6 
and Taxation Commissioner not f f 

- Petition for writ - High Court qualhed oX Tor 
payment of tax — Commissioner held could not 

interpret meaning of maida he having himself issued 
the circular. See Sales Tax - Punjab Sales T,! i I 
(46 of 1948), S. 5. AIR 1954 Pu, j 2*4 (DB). T ACt 

129 (e). Waiver of objection. 

- Art. 226 — Natural Justice— Industrial Dispute— 
Domestic enquiry - Allegations by employee against 
oiheer of company holding enquiry again*., 

Likelihood of bias in enquiry oC^um d-“ f“ 
patent from record of enquiry - Non raising of 

tion , of bias in written statement is immaterial-iron' 

duct of enquiry is unfair. 1965 Ker L llisn • lore 
Ker L R 20 (1906) 12 F c L R 13 | , /{qif, 0 

L J 498 : AIR 1,66 Ker 167 168; (Pt A (Pr 4). 1 ^ 

' 129 (f) * Iustice must not only be done but 
must appear to have been done. 

® ^ r * s * 32 and 226 — Natural justice— Bias. 

It is a fundamental principle ol natural justi -e that 
inthecaseof quasl-judicial p.oceeding, ^authorities 
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empowered to decide the dispute between opposing 
parties must be one without bias towards one side or 
other in the dispute. It is also a matter of fundamental 
importance that a person interested in one party or 
the other should not, even formally, take part in the 
proceedings though in fact he does not influence the 
mind of the person, who finally decides the case. 
This is on the principle that justice should not on'y 
be dote, but should manifestly and undoubtedly be 
seen to be done. (1854) 5 HL C 72 (89; (1924) 1 
K B 250 (258) and (192/) 2KB 475, Rel. on. Gulla- 
palli Nageswara Rao v. Andhra Pradesh Road Trans- 
port Corpn., (1959) 2 Mad L 1 ,SC) 15G : (1959) 2 
Andh W R(SC) 156. 1959 SCJ 967: 1958 Andh 
L T 1014 : (1959) 1 SCR (Sup) 319s A I R 1959 S C 
308 (326,327) (Pt H) (Pr 30). 


real likelihood of bias. Moreover, before a party can 
be allowed to raise any argument based on bias, 
whether re^l or fancied, it .should first ol all pr aw 

2 f j’f' U j 1 f ss ' ' her efore, the factum ofbiH 
is established, foundation fo, the plea itself does not 

exist and any superstructure of arguments raised in 

this connection cannot stand and must fall Thu* 
where the charge of bias is made in the affidavit of 

L i P ,r t,t l°. n u er and denied b y counter-affi iavit filed on 
behalf of the opposite parties as well as by the trial 

Ju ge it is a case of oath against oath, writ proceed- 
ings are not suited to do a thing which would 

condemn a person unheard. That would be a violation 

ot a principle of natural justice. AIR 1956 All 711 
(718, 719) (Pt C) (Prs 13, 15) (DB). 11 


“7 Art. 226 — Bias — When is a disqualification for 
disciplinary authority — Proposed enhancement of 
penalty -Show cause notice served on Sub Inspector 
—Plain and surprise expressed at leniency of sentence 
already imposed — Mind .of the Revising tribunal 
held biased. See Ibid, Art. 311. (’62) 66 Cal W N 
54 . 


Art. 220 — Certiorari — Bias -Collector’s order 

under Tre mire-trove Vet — Likelihood of prejudice 
or bias— (Treasure-trove Act (1878), S. 7). 

Where there is a real likelihood of an operative 
prejudice, although unconsc ous, in che mind of the 
Collector when he holds the inquiry under S. 7, 
Treasure-trove Act, and the proceedings taken and 
the order pissed by him do not remove die suspicion 
that this bias may have affected hi» mind in exercising 
his discretionary power in summonii g witnesses and 
in closing the petitioner’s case, this is by itself 
enough in the interests of justice to oblige the H'gh 
Couit to grant the order of certiorari, bueh a likeli- 
hood ot prejuoice or bias is by it- elf sufficient for 
quashing the order. (1910) 2 IR 271, Rel. on. AIR 
1950 Pun j 235 (238) (Pt C) (Pr 8 ). 

[Reversed in AIR 1900 Punj 82.] 

Art. 226 — Quasi-judicial proceedings— Person 

himself a witness in case - He cannot tike upon him- 
self duty of final arbiter of matter in controversy. 

It is a fundamental principle of natural justice that 
a person who is himself a witness in the case, and 
the facts to be determined are in his personal know- 
ledge, should not take upon himself the duty of a 
final arbiter of the matter in controversy. Justice 
should nut only be done, but manifestly and un- 
doubtedly be seen to be done. AIR 1959 S C 308, 
Rel. on. 

Observations j Rule 74 of the Rules under the Motor 
Vehicles Act has laid down the authority for hearing 
appeals against the orders of the District Magistrate 
as registering authority, but omits to prescribe the 
appellate authority w hen action, has bet n taken 
by ary officer empowered under R. 67 of the Rules. 
This licuna in the Rule has remained because it was 
not brought up to date sfter S. 33 of the Act was 
amended in 1950 with the insertion of sub- ■>. (1) (b) 
therein. The lacuna needs to be rectified by a proper 
amendment of R. 74. I L R (196 c ) 15 Raj 1 00 : 1965 
Rfcj W 49 i AIR 1965 Raj 149 (151, 152) (Pt C) 
(Prs 7,9). 

129 (g). Evidence of. 

• Art, 226 - Motor Vehicles Act (1939), S. 03 D 

— Approval of scheme — btate Governmei.t to act 
judicially - Charge of bias — should he supported by 
reliable evidence See Motor Vehicles Act (1939), 
S. 08 D. A I Jh 1960 S C 1073. * 7 

Art. 226— Bias— Proof of— Oath against oath not 

sufficient. 

It is incumbent upon a party to show that there is a 


/irr. ot certiorari-Bias-Suspioion 

not sufficient F 

It is well settled that there mus* be a real likelihood 
of bias and not mere suspicion of bias before proceed- 
ings can be quashed on the ground that the person 
conducting he proceed ngs is disqualified by interest 
Case law referred. [ L R 34 Pat 254 : A I R 1955 Pat 
345 (349) (Pt B) (Pr 11) (DB). 


Vrt. 226— Certiorari— Bias. 


The Court has certainly the authority to say that 1 
particular witness is not telling the truth and it is a 
matter of discretion whether it should in such a ca?e 
permit the pleader to cross-examine the witness. It is 
highly far-fetched to argue that this circumstance 
necessarily lea is to the conclusion that the Court has 
a »>used outlook. AIR 1954 Pat 550 (553) (Pt A) (Pr 3) 

1 L/15) . 


— Art 226 —Bias or prejudice— Tribunal- Evidence 
of rejection ot several requests — (Evidence Act 
(1872). S. 14). 

An effective showing of bias and prejudice cannot 

be made out on the basis of unfavourable rulings 
only. 

1 hus where in an inquiry against a public servant, 
the Commissioner rejects several requests of the publio 
servant wiicb he considered to be unreasonable 
giving satisfactory reasons in support of his decisions, 
no charge of bias or prejudice can be made Pgainst 
the Commissiu ner. II R 1956) Punj 236 1 AIR 195fl 
Punj 58 (63) (Pt E) (Pr 9) (DB). 

Art 226— Bias of Advocate-General in exercising 

powers under S 92, Civil P. C. 

From the nature of a particular decision it may 
not always be possible to know that the decision Is 
the result of actual bias. A'l that can be made out is 
that the position of the Juige in relation to the 
pauies between whom he had to adjudicate, was such 
that it could be reasonably inf j r *ed that he could not 
ded with the mattei dispassionately with an rp 60 ' 
impartial and unbiased mind. Mere possibility 0 ! 
suspicion of bia ; would Dot be a sufficient gr >und to 
justify an or lei setting aside the decision on the ground 
that it is viti 8 tfd by bias. There must be real and 

sub tmtial grounds to sustain the suspicion of bias 
as being legitimate and reasonable. ..or* 

When the sanction petition under S. 92 Civil P. 
was pending consideration by the Advcx ate-Generali 
the manag ng trustee had engaged him as his counsel 
for filing an a opeal filed for and on oehalf of the 
trust in q lestion and the respondents were persons 
unconnected with and luvirg no interest in th -« trust. 
The dispute in vol ved in that u opeal was one bttweoo 
the tru't on the one hand, and the stranger. respon- 
dents on the other. , . if 

Held, f h it since the appeal had been filed on bena 
of the trust for protecting its interests, it was obvio 

tha* the persons v\ ho had applied for sanction as \ve 

as the managing trustee and the other members 01 


1061 


CONSTITUTION OF INDIA (1950). Arts. 226 & 32, Note 130 


managing board had the same interest in that litiga- 
tion. Since there was no conflict of interest between 
these parties in the matter of that appeal, it cannot be 
said that by accepting the engagement from the 
managing trustee for filing that appeal, the \dvocate- 
General had placed himself in a position having any 
bias or partiality in favour of the managing trustee 
as against the persons applying for sanction. It is no 
goo 1 contending that ethers might view the conduct 
of the Advocate-General with suspicion and attribute 
bias to his orier. Any such suspicion has only to be 
ignored as unreasonable and baseless suspicion by 
perversely minded persons. Case-law discussed. 

ILR (1954) Irav-Co 309 : AIR 1954 Trav Co 331 
(3*5, 346, 347) (Pt E) (Prs 31, 33) (DB). 

[Overruled on another point in AIR 1962 Ker 90 
FB]. 

130* Board of film censors. 

——Art. 226 -Cinematograph Act (1918), S. 7— Board 
acts in judicial or quasi judicial manner. See Cine- 
matograph Act (1918), S. 7. AIR 1952 Cal 653. 

131. Co-operative Societies Act, order under. 

Art. 226 -Quasi judicial acts— Madras Co-opera- 
tive Societies Act (8 of 1932), S. 43 — Functions of 
Registrar under $. 43 are of a quasi judicial nature — 
Writ of ceitiorari refused to be issued. A I R 1951 
Mad 1003 ; W. P. Nos. 1383 and 1384 of 1958, D/- 
30-3-1960 Andh Pra, Rel. on. (1964) 2 Andh L T 94: 
AIR 1965 Andh Pra 69 (75, 76, 77) (Pt A) (Prs 22, 23). 

Art. 226 — Proceedings under S. 51, Madras Co- 
operative Societies Act — Writ of certiorari to quash 
— (Madras Co-operative Societies Act (6 of 1932), 
S. 51). 

A worked as an honorary secretary of certain co- 
operative urban bank from 3-12-1942 to 19-2-1944. 
Under the then bj e laws he was entitled to certain 
percentage in profits as his honorarium. The bye-law 
was subsequently amended but the Bank, by resolu- 
tion of its general body, sanctioned the amount of 
remuneration according to that bye-law and paid it 
to A on 31-10- 1945. The Deputy Registrar, however, 
beiDg of the view that the old bye-law could not be 
enforced in 1945, ordered the Bank to recover the 
payment from A on which the Pank started the pro- 
ceedings under S. 51, Madras Co-operative Societies 
Act, against A. A applied for a writ to quash to pro- 
ceedings. 

Held, that the payment made to the petitioner in 
1945 cannot be recovered in 1953 by resort to the 
provisions of S. 51. 

(2) That it would be a misnomer to call the order of 
the Deputy Registrar an advice which was tendered 
to the Board ot Directors of the bank by him. It was 
a quasi-judicial order which was capable of being 
called in question and quashed by the issue of a writ 
of certiorari, 

(3) That there was no dispute between the Bank 
and the petitioner A which could be referred to arbi- 
tration under S. 51. 

(4) That A was entitled to an order quashing the 
order of the Deputy Registrar and the proceedings 
under S. 51 pending before the arbitrator as beyond 
their jurisdiction. 

(5) That this case exemplified an abuse of statutory 
powers to correct which Art. 226 of the Constitution 
has been designed. 1954 Mad W N G86 : A I R 1955 
Mad 41 ,43) (Prs 7, 9, 10, 11). 

Arts. 226 and 19 (1) (c)— Resolutions by General 

Body of Co-operative Society — Communication by 
Registrar that resolutions were ultra vires — Commu- 
nication held departmental — No writ of certiorari 
can issue— Directions under Art. 226 also held could 
not issue — No infringement of fundamental right 


under Art. 19 (1) (c) — No appeal held lay under 
S. 12 of Madras Co operative Societies Act— (Madras 
Co-operative Societies Act (6 of 1932), Ss. 51 and 12). 

A Cooperative Society registered under Madras 
Co-operative Societies Act (6 of 1932), at a meeting 
of a General Body passed certain resolutions. The 
Secretary of the Society had doubts regarding the 
validity of the resolutions. So he wrote to the Deputy 
Registrar communicating the resolutions and asked 
whether they were valid, considering certain bye-laws 
of the Society. The Deputy Registrar replied that the 
resolutions were invalid and gave his reasons. The 
communications were marked “confi lential". Certain 
members of the Society applied to the High court 
for a writ of certiorari under Art. 220 or directions 
quashing the “Order" of the Deputy Registrar. 


Held, (i) that the order in question not being one 
under S 51 was not the proceeding of any judicial 
or quasi-judicial tribunal but purely a departmental 
communication and was therefore, notone liable to 
be quashed by a writ of certiorari. 

(ii) The communication did not prohibit the forma- 
tion of any association The rules and byelaws of 
the association were binding on its members and so 
long as they were in force all the members were 
bound to act in accordance therewith, and it was no 
infringement of their right to form an association 
under Art. 19 (1) (c) to require that members of an 
association should act in conformity with the rules 
of that association. If the majority of the member 
were dissatisfied with those rules, their only remedy 
was to get them amended in accordance with law 
and not to break them. 


(iii) The members could not be said to be aggrieved 
by the order if in pursuance of the directions con- 
tained therein the Secretary did anythirg which 
infrirged the rights of the members, then it would 
be open to them to move in the mat'er and claim 
such appropriate reliefs as they might be entitled to 
in proceedings properly taken in that behalf. At this 
st8ge, there was only an expression of opinion by the 
Registrar that the resolution was ultra vires and on 
that the petitioners were not entitled to any directions 
under Art. 220 of the Constitution. 

(iv) The resolutions were not amendments to bye- 
laws and no appeal lay against the order under S. 12 
of the Madras Co-operative Societies Act. 1953 Mad 
W N 674 : 66 Mad L W 905 i (1*953) 2 Mad L J 584i 
A I R 1954 Mad 34$ (349, 350) (Prs 1, 4, 5, 6). 


• Art. 226 — Scope — (Civil P C. (1908), S. 9- 

Madras Co-operative Societies Act (6 of 1932), Ss. 43, 
51)— A I R 1951 Mad 352 and W. P. Nos. 317 and 
318 of 1951 (Mad), Overruled. 

A dispute relating to election is undoubtedly a dis- 
pute concerning or relating to the business of the 
society. Further, the activity of the members as- 
sembled in a meeting is a corporate activity of the 
society. 

Where, therefore, the general body of the Bank 
elected the director! from its members under its bye- 
laws but the election was impugned under S. 51 by 
one of them and the Deputy Registrar acting under 
S. 43 passed the order setting aside the election. 


Held, that the adjudication was within the juris- 
diction of the Deputy Registrar and the same could 
not be questioned in writ proceedings. Ca c e-law 
reviewed. Madhava Rao v. Surya Rao, ]95H Mad 
VV N 515 t (1953) 2 Mad L 1 340 i 66 Mad L W 82 1 s 
I L R (1953) Mad 1047 : A I R 1954 Mad 103 (108, 
109. 112) (Pt F) (Prs 16, 26) (FB). 


— Art. 226-Quasi-judicial orders— A ward-Settine 
aMde-Order of Registrar under Rajasthan Co-opera- 
tive Societies Acc 4 of 1953 is quasi judicial. See 
Rajasthan (Jo-operative Societies Act (4 of 1953 ^ 
S. 62. ILR (1958) 8 Raj 1063. *' 
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132. Costs. 

See Note 31. 


133. Court of \\ ards Act, order under. 

Arts. 226, 15 and 19 ( 1 ) *f)— Certiorari— Assump- 
tion ot superintendence of the estate of a female 

R. r ° p / r 1 \ efc ^ “ 1 ; p - Court of Wards Act (4 of 1912), 
a. 8 ( 1 ) (b) - Discretionary on the ground only of 
sex Unreasonable restriction of freedom to hold 
proper ty — Arts. 15 and 19 ( 1 ) (f) of the Constitution 
offended— Void. 

A declaration under S. 8 (1) (b) of the U. P. Court 
of Wards Act 4 of 1912. was a quasi-judicial act and. 
as such, it is possible for the High Court to issue a 

n R l£-^°,?nrJ^ ri r? PeCt ° f if ' (A 1 R 1952 A!l 0 3; 

A I R 19o2 All 99, Foil ; A I R 1959 S C 222, Dist.). 

\Jt e , Ct !V ? (l) (b) ° f th ? , Act 4 of 1912 (U. P.) cannot 
. lfa6d as . a reas 0 u ab!e classification ; it classifies 
female proprietors in au unreasonable manner and 
p aces them in a more disadvantageous position than 
he male proprietor, who cannot be declared to be 
dk qualified without enquiry and that too only on the 
ve grounds under S. 8 (1) (d) ; it makes a discrimina- 
tion on the gr 0unc l only of sex. It is therefore void 

A D I R 190i AH 0 7«. e R5 nsHtUti0n * A ' R 1952 S C 71; 

( fl M f D the Constitu f'°n is also infringed 

tL frtill <b) ^ P - ACt (4 ° { I912) ' aS * Ninels 

tne irtedom relatmg to property unreasonably on the 

r> Vi* 1952 Al ‘ L I 293 ! 19 52 AH \V R 

< 1953 » 1 AI1 29 : A I R 1952 All 
(DB) '' 7 b ’ <49) (Pts A - BJ (Prs 9. 10, H, 13 , i 6 , 

-—Art. 22G — Power to issue a writ of certiorari— 
nnHf.W° f P 0 W i er by tl,e Governni eiit in issuing a 
” c ‘ lf loia." l " lder S - 8 of the U ' t - Court o f Wards 

When the Government of the U. P. exercises its 

CoMrt r 'of 0 \\ ma ^ e a decl u aiati0 ' 1 under S. 8 of the (J. P. 

a , ds A l 1 the ca P acit y in which it acts is 

the H Bh IC r n , S °t ,tS ao:io t DS are °P en to review by 
A n r? n ^ ya WIlt °f certiorari. A I R 1952 

tpf ifTSfc ! 1 AU s A All 
.~“ Ar ‘- 228-F.iIu r e to follow procedure under Ihe 

A« (4?f U 19I°2)I 8 * AC ‘ “ U> P - C ° Url ° f W8rds 

Under the U. P Court of Wards Act, the State 
Government and the Court of Wards a. e bodies of 

Ho r n? DS u VeS . ted W u th legal autho,i| y to determine ques. 
tions aiiectiDg the rights of other persons. Where a 

notification was published in the otlicial Gazette 
declanng the applicant and the persons alleged to 
be his, co-sharers ‘ to be incapable of managing the 
estate under S. 8 (l;(d), since the right to be affected 
is a natural or common law right of the applicant, 
there would be a presumption that the Government 
must act quasi.judicially. But apart irom that, there 
is an express provision in the U. P. Court of Wards 
Act under S. 8,2; which makes it the dut> of the 
Government to act quasi.judicially. If in making the 
declaration, the Government furnished a detailed 
statement of the grounds, but did not give the appli- 
cant an adequate opportunity of showing cause why 
such a declaration should not be made and all that 
the Government did was to ask for a mere representa- 
tion from the applicant within a certain time the 
local Government fails to follow the procedure laid 
down by law and it exceeds its jurisdiction in 
making the declaration. The Cotut would quash the 
declaration made by the local Government I I R 

(1952) 2 All 783 , 1952 R D <11 C) 229 , 1952 All T i 

342 : AIR 1952 All Ci3 (67, 69, 7U) (Pt 4) ipf* Jo 
47, 80, 52) (DB). ’ U * A) (Prs 32, 46, 


~ n Ar r 22 n U ’ P* Court of Ward* Act (4 of 1912). 
a. II- Finality— Effect. * 

Provisions of S. 1 L do not bar the High Court from 
issuing a writ, direction or order under Art. 220 if it 
bnds that the Government has contravened the provi- 
sions ot statute which empowered it to act in in- 
iTingement of the rights ol a citizen. ILR (1952)2 
All 783 1952 All L j 342 r 1952 R D (HC) 229 , AIR 
1952 All 63 (70) (Pt C) (Pr 49) (DB). ^ 

— Art. 2 26-Co urts of Wards Act (2 of 1903), Ss. 12 

Superintendence of property assumed 
under S. 5(2)(d) — Evidence, sufficiency ot— Compet- 
ence of High Court to examine evidence and express 
an opinion on the adequacy or otherwise of material. 

P i n n, i£5 382 : A 1 R 1954 Pu °i 247 (250) (Pt B) 

v* r 1U) (L/U;« 

[Overruled on another point in AIR 1903 Punj 9.1 


_ Af^V^26 Judicial or quasi-judicial order — 

Punjab Court of Wards Act (2 of 1903), S. 5 ( 2) (d). 

If there is any judicial or quasi-judicial order which 

lias been passed and which is illegal, the High Court 
would certainly call for the record and quash that 

tT- a i ^ cas ?_ caRs fora writ of prohibition 
the High Gouit would abo issue that. Ihereisno 

provision in the Punjab Court of Wards Actor in 
the rules requiring any detailed statement of grounds 
^ action is proposed to betaken to be fur- 

nished to the proposed ward or to give him an oppor- 
tunity tor showing cause why superintendence should 
not be assumed. It cannot be said that this is a judi- 
cial or a quasi-judicial act which the Government 
has to perform. No certiorari would, therefore, lie; 
nor can a writ of mandamus lie when nothing has 
bfen shown as to what duty the Government was 
bound to perform which has not been performed by 
1 A t -^ 5 tp dVV N 883 (PC); 54 Cal W N 893 (PC); 1948 
A C 8 . , Foil. 55 Punj L R 279 : I L R (1953) Pud/ 

*£■ AIR 1953 Fu “J 30 (31, 33) (Pt A) (Prs 6 , 19,23) 
(DB). 

[Overruled on another point in AIR 1903 Punj 9.] 

134. Courts. 

See also Note 171. 

• Art. 226— Returning officer deciding on validity 
of nomination paper under S. 30 ( 2 ), Representation of 
the People Act is not “Court” — Constitution of India, 
Arts. 220 and 227 — Court and tribunal) —Distinction 
between, pointed out. See Criminal P. C. (1898), S. 195. 
AIR 1956 SC 153. 


“ Art. 226 — Special Tribunal and Court— Distinc- 
tion. 

That there is a real distinction between a tribunal 
and a Court cannot be disputed, though it may often 
he fine and sometimes difficult to define. 60 Mad L W 
287 : (19531 1 Mad L J 542 i 19*3 Mad W N 200 » 
AIR 1954 Mad 340 (343) (Pt D) (Pr 7). 

135. Custodian ol evacuee property. 

Art. 226 — Mandamus — Wrong assumption of 


jurisdiction — Administration of Evacuee property 
Act (1950), S. 48(1) — Notice under — Wrong assump- 
tion of jurisdiction to issue — Mandamus directing 
Custodian not to act under notice — (Administration 
of Evacuee Property Act (1950), S. 48(1)* 

The condition precedent for the issue ot notice 
under S. 48 is that there must be a sum due under 
the Act to the Custodian. It does not give power to 
the Custodian himself to treat any amount as due to 
him and thereby assume jurisdiction to issue notice 
under a. 48. There being no provision in the * 
empowering the Custodian to treat a person in posses- 
sion of evacuee propel ty claiming rights adverse 
the evacuee as tenant and to fix rent, any amount hx 
by him as rent cannot be regarded as a sum cue 
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the Custodian under the provisions of the Act and 
-consequently a notice issued for payment and for 
realisation of the amount as arrears of land revenue 
binder S. 48(1) is without jurisdiction, and the High 
Court can issue a writ of mandamus directing him 
mot to act against the law and under a notice which 
•is issued without jurisdiction. 1957 All W R (HC) 8 i 
1957 All L J 41. 

Art. 220 -Scope of — Declaring certain property 

as evacuee property — Decision has to be made under 
Administration of Evacuee Property Act, by Tribunal 
— Act provides for elaborate inquiry — Relief under 
Art. 220 cannot be granted to declare that certain pro- 
perty belonged to applicant anl to restrain Assis- 
tant Custodian from taking possession and selling 
iruits of groves — Writ petition lies only where 
Tribunal acts without jurhdiction or in excess of it 
<or in failure of it or when order is on face of it illegal 
or grossly improper — (Administration -of Evacuee 
Property Act (1950). S. 7) 1954 All L J 545 : 1954 All 
W R (HC) 552 : A I R 1955 All 97 (97. 98) (Prs 1, 
2) (DB). 

Art. 220 -Certiorari — Issue of writ — Order of 

Cnstodian-General under Evacuee Property Act- 
Erroneous. 

The High Court will not grant the application for 
a writ of certiorari where there is nothing in the 
-orders of the Additional Cu<todian or the Custodian- 
Oeneral to show that they have acted without juris- 
diction or in excess of it or failed to exercise the 
gurisdiction vested in them or that there has been a 
violation of the principles of natural justice. A I R 
1952 S C 179 and A I R 1952 S C 319, Foil. 1952 All 
L ] 703 1 1955 All L W 17 i 1952 All W R (HC) 150 i 
AIR 1953 All 117 (118) (Pr 4) (DB). 

— Art. 220— Potent lack of jurisdiction — Assets 
<of Company, whether evacuee property — Adminis- 
tration of Evacuee Property Act (1950). S. 2 if). 

It cannot be said that because under the Companies 
Act, a shareholder has always been held to have no 
•existing right of ownership in the assets of the com- 
pany, it would necessarily lead to the conclusion that 
a shareholder has no right or interest of any kind, 
and in any capacity, in the assets of the conpany. It 
■cannot, theiefore, be said on this ground that there is 
a patent want of jurisdiction in the Custodian to treat 
the assets of the Company as evacuee property in 
proceedings against the shareholders, and it cannot 
therefore be said that an application under Art. 220 
of the Constitution would not justify a dismissal with- 
out consideration on merits in spite of the suppres- 
sions, misrepresentations and misleading statements 
•in the application. Case law referred. Asiatic Engineer- 
ing Co v. Achhru Ram, I L R (1952) 2 All 838 : 195 1 
R D (HC) 241 : 1951 All L J 576 1 A I R 1951 All 740 
(765) (Pt C) (Pr 46) (FB). 

g Art. 220 — Patent lack of jurisdiction — Com- 

pany whether evacuee— Administration of Evacuee 

Property Act (1950), S. 2(d) (f). ' 

The definition of the word ‘evacuee’ can include 
the case of an incorporated company and it is not a 
case of patent lack of jurisdiction in the Custodian 
treating the Company as an evacuee. Asiatic Engineer- 
ing Co. v. Achhru Ram. I L R (1952) 2 All 838i <951 
R D (HC) 241 i 19 5 L All L J 576 i AIR 1951 All 746 
<766) (Pt D) (Pr 48) (FB). 

Art. 226— Scope of power under— Order decla. 

ring property as evacuee property reversed under 
writ of certiorari — Proceedings for declaration re. 
started on basis of tew title— Issue of writ— (Ad- 
ministration of Evacuee Property Act (1950), S. 7) — 
< Civil P. C. (1908), S. 11). 

The provisions of Art. 220 of the Constitution can 


be utilized only in those rare cases where the subor- 
dinate tribunals or bodies act wholly without or in 
excess of jurisdiction or where they refuse to exercise 
jurisdiction possessed by them. The jurisdiction to 
issue writs does not enable High Courts to convert 
themselves into Courts of Appeal and to examine for 
themselves the correctness of the decisions impugned 
on questions of fact or question of law or to decide 
afresh as to what view should have been taken of the 
points at issue between the parties by those who are 
made responsible by the legislature to decide the 
dispute. The jurisdiction conferred by Art. 220 is not 
an alternative mode of redress to the normal process 
of litigation. The powers exercised under it are only 
intended to meet those extraordinary cases, where but 
for the exercise of those powers grave and serious 
injustice would be occasioned to the applicants on 
account of the disregard of either the fundamental 
rights or of the jurisdiction conferred by law on 
judicial or other tribunals or of the principles of 
natural justice or where the orders are otherwise ultra 
vires. 

Where an order declaring a certain property as 
evacuee properly on the basis of adverse possession 
of the evacuee is reversed bv the High Court under 
writ of certiorari the order of the High Court cannot 
operate to debar the Custodian from issuing a further 
notice to the applicant to show cause why the pro- 
perty should not be deemed (o be evacuee property 
on the basis of the new title discovered later. Juris- 
diction to make further declaration is not taken away 
and a writ cannot be issued against the subsequent 
order of the Custodian. Nor is there any legal basis 
for the applicability of the doctrine of res judicata in 
such a case. ILR (1954) Hyd 111 : AIR 1954 Hyd 
167 (168) (Pr 2) (DB). 

Art. 226 — Administration of Evacuee Property 

Act (31 of 1950), Ss. 8 and 9 (2)— Claim by mortgagee 
— Jurisdiction to decide — Administration of Evacuee 
Property (Central) Rules (1949), S. 8 (2) (Civil P. C. 
(1908i, S. 9). See Administration of Evacuee Property 
Act (1950), S 8. AIR 1958 J & K 51. 

Art. 226 — Administration of Evacuee Property 

Act (1950), S. 12 — Administration of Evacuee Pro- 
perty (Central) Rules (1950), R. 14 (4)— Custodian 
enhancing rent of room without complying with 

R. 14 (4) — His act is not purely administrative but is 
judicial— Certiorari will lie. 

Rule 14 of the Administration of Evacuee Property 
(Ceitral) Rules, 1950, dealing with cancellation or 
variation of lease by the Custodian is to be taken sub- 
ject to the provision of S. 12. The act of the Custo- 
dian in pursuance of such power cannot be said to be 
purely administrative but is quasi-judicial and the 
High Court has, therefore, po*er to control that 
power by a writ of certiorari. 

Held, in the instant case that as ihe act of the Cus- 
todian in affecting variation of rent prejudicially 
affected the right of the petitioner a writ of certiorari 

could lie. (AIR 1955 Bom 440, 538) and ( AIR 1952 
Pepsu 12 Rel. on. Madh BLR 1956 Civ 803 : AIR 
1957 Madh B 4 (5. 6, 7) (Pt C) (Prs 20, 25, 33) (DB). 

Art. 220 -Order of Custodian is of quasi-judicial 

character — Order can be corrected by High Court by 
writ of certiorari. See Administration of Evacuee Pro- 
perty Act (1950), S. 7 (1). AIR 1954 Madh B 173 
(DB). 

— Art. 226 — Order under Evacuee Property Act — 
High Court's power to challenge validity of order. 
See Administration of Evacuee Property Act (1950), 

S. 43. AIR 1954 Madh B 173 (DB). 

Art. 226 — Administration of Evacuee Property 

(Central) Rules 1950, R. 14 (4)— Cancellation of allot- 
ment without notice, validity — (Administration of 
Evacuee Property Act (1950), S. 2). See Administra- 
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tion of Evacuee Property (Central) Rules, 1950, R. 14 
(4). AIR 1953 Pepsu L19. 

— Art. 226 — Administration of Evacuee Property 
Act (1950) S. 52 — Notifications under, dated 3-7*1950 
and 9-5-1954 issued by Government of India Ministry 
of Rehabilitation— Applicability — Held conditions in 
the notifications were not complied with. See Ad- 
ministration of Evacuee Property Act (1950), S. 52. 
(1962 64 Pun L R 1116. 

Arts. 226 and 227 — Administration of Evacuee 

Property Act (31 of 1950), Ss. 6 and 40— Power of 
Custodian to issue instructions — Refusal to confirm 
sale — Assistai t Custodian actiD^ according to Custo- 
dian's instruction— Legality of order — Interference 
by High Court. See Administration of Evacuee Pro- 
perty Act (1950), S. 6. AIR 1959 Punj 222. 

Art. 226 — Administration of Evacuee Property 

Act (1950), S 20 (2) — Review under S. 20 (2) — Its 
nature— See Admimstra v ion of Evacuet Property Act 

(1950), S. 26 (2). AIR 1958 Punj 63. 

Art. 220 —Applicability— Administration of Eva- 
cuee Property Act, S. 12— Order under S. 12— Notice — 
Applicability of principle of natural justice— Failure 
to give notice not resulting in injustice— Issue of 
writ. See Administration of Evacuee Properly Act 
(1950), S. 12. AIR 1957 Punj 155 (DB). 

—Art. 226 -Powers of High Court. See Adminrtra- 
tion of Evacuee Property Act (1950), S. 58. AIR 1955 
Raj 63 (DB). 

A*t 220— Jurisdiction of High Court. 

The original order was passed by the Naib Tahsil- 
dar, Pali, purporting to ac: as Assistant Custodian of 
Evacuee Property for that area. That order was taken 
in appeal to the Custodian of Evacuee Property, 
Rajasthan, and was modified. This order of the 
Custodian wis taken in revision to the Custo- 
dian-General. The revi.'ion was dismissed and the 
order of the Custodian, Rajasthan, stood as it was. In 
the proceedings under Art. 2.0, the contention was 
that the office of the Custodian-General of Indii was 
In Delhi beyond the jurisdiction of this Court, and as 
the matter was taken in revision to the Custodian- 
General, it was not open to the High Court to pass 
any order under Article 220: 

HeM, that the order really in dispute before the 
Hijh Court was not the order of the Custodian- 
General, but the order of the Custodian, Rajasthan. 
As that order was passed by a person within the 
territories over which the High Court had jurisdic- 
tion, and related to Pali which was also within th 3 
jurisdiction of the High Court, the High Court could 
issue a writ against the Custod ian of Evacuee Pro- 
perty, Rajasthan, and the Assistant Custodian of Eva- 
cuee Property, Pill, though not to the Custodian- 
General whose office was located in Delhi. The matter 
would ha/e been different if the Custodian General 
had in any manner modified the order of the Custo- 
dian Rajasthan, for in that case the order in disp ite 
would have been the order of the Custodian General. 
AIR 1953 SC 210, Disting. 1955 Rai L W 95 : ILR 
(1954) 4 Rtj 526 : AIR 1954 Raj 214 (216) (Pt C) 
(Prs 8. 9, 10) (DB). 

Art. 226 — Administration of Evacuee Property 

Act (31 of i950)— Person suspected of having looted 
evacuee propeity — Order by Deputy Custodian to re- 
cover price from such person — Validity. See Adminis- 
tration of Evacuee Property Act (1950). AIR 1953 Rai 

71. 

Art. 226 — Writ of certiorari or prohibition — 

Issue of, to inferi )r Court- Person actiug on behalf 
of Deputy Custodian, evacuee property — Writ, if 
can be issued against him- Rajasthan (Administration 


of Evacuee Property) Ordinance (14 of 1949), Si.# 

and 7 

A writ of certiorari or prohibition can be issued 
only against an inferior Court which expression 
includes the bodies created by the acts of the legis. 
lature. It can only be issued against such bodies if a 
duty has been cast upon them of exercising, after 
hearing evidence, judicial functions in the sense that 
they have to decide on evidence between a proposal 
and opposition. Where a person is neither a Custo- 
dian nor an Additional Deputy or Assistant Custo- 
dian simply because he has been acting on behalf ofi 
the Deputy Custodian under an alleged authority 
which is not warranted by law, it cannot be said that 
he has been acting as an inferior Court because law 
has cast no duty upon him to decide the questions 
under the Ordinance in a judicial or quasi judicial 
manner. Consequently neither a writ of certiorari nor 
a writ of prohibition can be directed against such 
person when he purports to have acteo under Ss. 6 
and 7 of the Ordinance. 1950 Raj L W 186 i A I R 

1950 Raj 58 (61, 62) (Prs 18, 23). 

Art 226 — Administration of Evacuee Property 

Act (1950), S. 12 (1) — Order termina'ing tenancy 
without giving opportunity to tenant to snow cause 
— Validity — Administration of Evacuee Property 
(Contrcl) Rules, ( 1950 », R. 14 (4)- Retrospective effect 
of -Interpretation of Statutes) — See Administration 
of Evacuee Property Act (1950), S. 12 (1). AIR 1953 
Sau 20. 

Art 220— Administrative Order— Writ* if cm be 

issued in respect of administrative act of Custodian 
of evacuee property. 

Where the custodian of evacuee property takes 
possession of certain property it is purely an adminis- 
trative or executive Act and so a writ of certiorari 
canLOt issue to him In respect of such an act. A I B 

1951 Sau 73 (74, 75, 76) (Pt A) (Prs 3, 4, 5) iDB). 

136. Domestic tribunal. 

See Note 42. 


137. Effect of order under. 


—Art. 226— Certiorari — Effect of writ. 

A writ of certiorari has the effect of removing th e 
order from the way of a party. When the order 
passed by the subordinate tribunal is quashed it h 
removed from the way of a party enforcing his rights. 
It cannot in the absence of any direction to the con- 
trary in the order passed by the Court prohibit the 
tribunal or authority to proceed further in the matte? 
according to law. ILR (1958) 1 All 577 i AIR 1958 
All 532 (535) (Pt A) (Pr 8). 

Art. 226 — Certiorari — Finality of order pa ue<3 

— Test. 


The test for determining the finality of an order 
vhat is the effect of the order on the suit or origina 
proceeding in which it is made, if its effect is to P u 
n end to the suit or original proceeding, so far as 
he Court or tribunal be! ore which the original pro- 

eedmg is pending is concerned, then the order is 
inal order. The finality of an order under Art. 22 

oust be determined on the test whether the or 
jompletely and finally disposed of the petition un 
Vrt. 226. W here in a proceeding under Art. 220 
•ffect of the order was to quash the decision oi 
Election Tribunal on the quesiion of the eliec 
ibsence of aD affidavit as required by the pr<w , 
o Section 83 (1) of the Representation of the reopi 
Vet on the allegations of corrupt practices , 
ained in the election petition, and the r i lcr ht 

lad then to decide the matter again in the i g 

»f the said order, the order passed by thi e 
>)urt under Art. 226, issuing a writ of * , 

luashing the determination of the Election * 

s a final order and cannot be likened to an 
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remand made by an appellate Court. AIR 1652 S C 
12, Foil. AIR 1904 Mad 194, Rel. on. 1964 Jab L J 
*49 i 1964 M P L J 893 • AIR 1965 Madh Pra 15 (19. 
80) (Pt E) (Pra 13. 14) (DB). 

138* Election authorities, against. 

See also Note 44. 

• —Arts 226 and 329 (b) — Meaning of ‘election’ 
in Art 329 (b)— Bar to writs— Power subject to other 
provisions of C institution — Writ against Election 
Tribunal 

The word ‘election’ in Art. 329 (b) is used in a 
comprehensive sense as including the entiie process 
of election commencing with ihe issue of a noti- 
fication ai-d terminating with the declaration of elec- 
tion of a candidate Aa application under Art. 220 
challenging the validity of any of the acts forming 
part oi that process will be barred. These ate ins- 
tances of original proceedings calling in question an 
election and will be within the prohibition enacted 
in Art. 329 (b). But when once proceedings have 
been instituted in accordance with Art. 329 (b) by 
presentation of an election petition, the requirements 
of that article are fully satisfied. Thereafter when 
the election petition is in due course heard by a 
Tribunal and decided, whether its decision is open to 
attack, and if so. where and to what extent, must be 
determined by the general law applicable to decisions 
of Tribunals. And as they are subject to the super- 
visory jurisdiction of the High Couits under Art. 220, 
a writ of certiorari under that article will be compe- 
tent against decisions of the election Tribunals also. 
Aid 1952 S C 04, Foil. ; A I R 1954 S C 520 Rel. on. 
Hari Vishnu *v. Ahmad Ishaque, 1955 Mid W N 
449 j 1955 Nag L J 1 : (1955) 1 Mad L J (SC) 157 : 
1955 S C J 217 i 1 1955) Andh W R (SC) 157 i 1955 
All W R 339 : 1955 ■> C R 1104 i 1955 S C A 105 i 
AIR 1955 S C 2 13 (238. 239) (Pt C) (Pr 6). 

• Art 226 — Writ ef certiorari for quashing — 

Nature of such writ — Election Tribunal becoming 
•functus oificio’ — Writ of certiorari can still be 
(tsued. 

The High Courts have power under Art. 220 to 
issue writs of certiorari for quashing the decisions of 
Election Tribunals notwithstanding that they become 
‘functus officio' after pronouncing the decisions. The 
writ of certiorari for quashing is directed against a 
record, and as a record can be brought up only 
through human agency it is issued to the person or 
authority whose decision is to be reviewed. As it is 
the record of the decision that has to be removed by 
certiorari, the tact that the tribunal has become 
'functus officio' subsequent to the decision can have 
no effect on the jurisdiction of the Court to remove 
the record. 

Under S. 103 of the Representation of the People 
Act, 1951 the Tribunal is directed to send the records 
of the case after the order is pronounced either to the 
relative District Judge or to the Chief Judge of the 
Court of Small Causes and there is no legal impedi- 
ment to a wiit being issued to those officers to trans- 
mit the rec >rd to tho High Court. The power to issue 
a writ under Art. 220 to a person as distinct from an 
authority is sufficiently comprehensive to take in any 
person, who has the custody of the record, and the 
officers memioued in S. 103 of the Act would be per- 
sons who would be amenable to the jurisdiction of 
the High Court under the article. Civil Appeal No 
42 of i952 (SC), Ex pi. ; (1921) 2 A C 570. Dieting! 
Hari Vishnu v. Ahmad Ishaque, 1955 Mad W N 449: 
1955 Nag L J 1 : (1955) 1 Mad L J (SC) 157 : 1955 
S C J 207 : (1955) Andh W R (SC) 157 : 1955 All 
W R 339 : 1955 SCR 1104 : 1955 S C A 105 • AIR 

S C 233 (240, 241, 242, 243) (Pt D) (Prj 11, 
Ay/# 


—Art. 220- Migration— Proof — A opting for ser- 
vice under Pakistan Government in 1947 and leaving 
for Pakistan, leaving wife in India— A returning to 
India in 1953 on Pakistani Passport and applying for 
Indian citizenship— Deletion of A’s name from elec- 
toral roll by Electoral Authorities on finding that 
A migrated to Pakistan and never became citizen of 
India — Held, there was sufficient proof of A’s migra- 
tion to Pakistan and therefoie order of Electoral 
authorities could not be interfered with, under Art. 
220 — S. 9 (2), Citizenship Act, did not preclude tribu- 
nals from recording such finding. See Ibid, Art. 7. 
1965 (1) Cri L J 22 : AIR 1965 Cal 1 (DB). 

— Art. 220 — Election case — Order of Election 
Tribunal striking oif matter frcm election petition 
anH refusine to amend it -Iuterferanr e — (Elections 
— Representation of the People Act (1931), S. 92). 

Under the Representation of the People Act (1951), 
as amended in 1950 the Election Tribunal does not 
now possess the power to order better particulars. It 
can only either consider an application for amend- 
ment if one was made or refuse to try a matter which 
does not raise piecise issue. Where the Election 
Tribun ll orders certain matter to be struck off from 
the Election petition as being vague and refuses a 
prayer for amendment for supplying better parti- 
culars, the order whether right or wrong is within 
jurisdiction and cannot be the subject of a writ, un- 
less th*-re is an error of law apparent on the face of 
the recoid or there has been a violation of the princi- 
ples of natural justice or the case otherwise warrants 
interference on well-settled principles. A I R 1958 
Madh Pra 108, Rel. on. 1958 MPLJ 485:1958 
M P C 389 : 1958 Jab L J 479 : A I R 1958 Madh Pra 
313 (314) (Pr 4) (DB). 

139. Error on face of record. 

(a) Mere error, no ground for interference. 

(b) Error must be apparent from Judgment 
or order* 

(c) Must be an obvious point not requiring 
elaborate argument. 

(d) Proof. 

(e) Speaking orders. 

(f) Non-speaking orders. 

(g) Error shauld rot be mere clerical, acci- 
dental or formal, 

(h) Error apparent on face of record — Illus- 
trative cases. 

(i) No error apparent on face of record — Illus- 

trative cases. 


139. Error on face of record. 

• “"Art. 220 — Certiorari, writ of — When can be 
issued— Madras Shops and Establishments Act (3G 
of 1947), S. 5 1— Decision of Labour Commissioner 
about question of status though made final can be 

quashed by writ if there is error apparent on face of 
recorda 


n wrn or cernorari can be issued when the order of 
the inferior tribunal is shown to suffer from an error 
which is apparent on the face of the record. It is not 
correct to say that unle>s an error of jurisdiction ia 
established, or fraud proved, no writ of certiorari can 
be issued. Observations of Mukherjea J. in AIR 195? 

S S/i 79 at p L ‘ 18 }’ E,pl - AI R 1958 8 C 398, Foil. 

Where, therefore, the Commissioner for Labour 
who is empowered to deal with questions referred to 
in S. 51 ol the Madras Shops and Establishments Act 
has given ia decision that the appellant was a person 
employed and he was not in a position of manage- 
ment and if the Commissioner’s order is shown to 
suffer from the infirmity of an error of law apparent 
on face of the record, the High Court would be 
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justified in issuing a writ notwithstanding the fact that 
S. 5 1 of the Act purports to make the Commissioner's 
order final. T. Prem Sagar v. M/s Standard Vacuum 
Oil Co., Madras. (1964) 5 SCR 1030 i (1964) 1 Lab 
L J 47 : (1964-65) 20 F J R 1 , (1964) 8 Fac L R 247: 
AIR 1965 S C 111 (115, 116) (Pt A) (Prs 14, 15). 

• — Art. 226 — Error apparent on the face of the 
(record. 

Writ of certiorari can be issued not only in cases 
of illegal exercise of jurisdiction but also to correct 
errors of law apparent on the face of the record. 
Eriors of fact though they may be apparent on the 
face of the record, cannot be corrected. Though it 
cannot be easy to lay down an unfailing test of 
geoeral application it is usually not diSiclut to 
decide whether the impugned error of law is ap* 
parent on the face of the record or not. (1952) 1 
K B 338 and A I R 1958 S C 398 and A I R 1955 S C 
233, Rel. on. Shri Ambica Mills Co., Ltd. v. S. Bi 
Bhatt. ( 1961 ) 3 S C R 220 i (1961) 2 Fac L R 205 . 
63 Bom L R 496 : (1961 62) 20 F J R 161 : (1961) 1 
Lab L J 1 : (1961) 1 S C A 419 : (1961) 1 S C J 64 3i 
<1961) 1 Mad L J (S C) 198 : (1961) 1 Andh W N 
(S C) 198 i AIR 1961 S C 970 (973) (Pt A) (Pr 8 ). 

Art. 226— Quasi-judicial proceedings— In examin- 
ing the correctness of the findings of a tribunal in 
quasi judicial pioceedings the High Court can, in the 
interest of justice lake notice o) any error vhichis 
manifest. AIR 1960 All 304 (317) (Pt I) (Pr 61). 

Art. 226 — Error apparent on face of record — 
Effect. 

It i? open to the High Court to quash the decision 
of an inferior tribunal if it is erroneous in law on the 
face of th« record. AIR 1956 All 603 (606) (Pt C) 
(Pr 13) (DB). 

Art. 226 — Error apparent on face of record — 

Meaning of. 

No exhaustive definition can be given to the words 
‘“error apparent on the face of the record". A 
superior Court or Tribunal will have to examine an 
order itself and decide whether the order, in the cir- 
cumstances of that particular case, can be regarded as 
erroneous on the face of the record or a mere error of 
law. A I R 1955 S C 233, Foil. A I.R 1956 All 603 
<607) (Pt D) (Pr J 5) (DB). 

Art. 226 — Error apparent on face of record — 

Utility of decisions under O. 47. R. 1 , Civil P. C., in 
deciding question under Art. 226, Constitution of 
India* 

It is not a safe guide to rely upon the cases inter- 
preting the words error apparent on the face of the 
rocord' in O. 47, R. 1, Civil P. C., in order to deter- 
mine the scope cf these words in connection with the 
power of the High Court to issue a writ of certiorari 
under Art 226 of the Constitution. AIR 1950 All 603 
(607) (Pt E) (Pr 15) (DB). 

Art. 226 — lurisdiction — Error of law on face of 

record of Subordinate Court must be there — Second 
condition is that body must be under statutory duty 
to act judicially — Cane Coin mis iiODer, acting under 
U. P. Sugar Factories Control Act (I of 1938), Rules 
under Act, R. 23, has duty to act judicially. AIR 
1955 N U C (All) 3596. 

Art. 226 — Powers of High Court under — Writs 

when issued stated -Order of Labour Appellate Tri- 
bunal where question involved is pure question of 
law not obviously incorrect or unjustified —No error 
apparent on face of record — Order held would not 
be interfered with. AIR 1955 N U C (All) 1157. 

• “ Art. 226 — Tribunal hiving jurisdiction to 
decide question, wrongly deciding it — No writ can 
issue— Proper remedy. 


The High Court in exercise of its writ jurisdiction 
cannot convert itself into a Court of appeal for the 
purpose of judging the correctness or incorrectness 
of a decision of a Tribunal which, admittedly was 
rightly seized of the matter : and had jurisdiction to 
give a decision therein. 

Merely because a decision may be incorrect on the 
ground that the inferior Court wrongly interpreted 
some provisions of law, or has wrongly applied some 
provision of law, which was not applicable in arriv- 
ing at its decision, it cannot be said that that Court 
has exercised jurisdiction not vested in it, or has 
committed an error apparent on the face of the.record 
or proceeding which justify interference by issue of 
a writ of certiorari. 

An incorrect decision whether on a question of fact 
or on a question of law, by a Court or tribunal in 
proper exercise of jurisdiction vested in it is rot con- 
templated by the words, ‘error on the face of the 
record or proceedings’ used by their Lordships of 
the Supreme Court in the cases of A.I R i952 $ C 179 
and AIR 1952 S C 182. ouch an error would be 
merely a wrong decision on a question of law which 
can be re-examined only by a Court of appeal and 
not in proceedings for issue of a writ under Art. 220 
of the Constitution. 


The Industrial Court (Sugar), Lucknow, had juris- 
diction to decide the question whether the members 
of the staff of the petitioners-companies at Calcutta 
were or were not workmen for purposes of the orders 
of the Government, directing payment of bonus by 
the petitioner companies to their workmen. In order 
to decide this question, ►be Industrial Court had to 
refer to the provisions of the U. P. Sugar Factories 
Control Act, 1938, and the rules framed thereunder. 
The Industrial Court (Lucknow) held that Calcutta 

workers were not workers. 

Held, that even if the Court committed an error in 
interpreting those provisions and came to a wrong 
conclusion, the decision by the Industrial Court could 
not be held to be one without jurisdiction or in 
excess of it and could not consequently be challenged 
by issue of a Writ under Ait. 220, of the Constitu- 
tion : Case law Ref. 

Held that the appropriate remedy for the petitioners 
if any, could be by way of an application for a 
special leave to appeal to the Supreme Court against 
the decision of the Industrial Court (Sugar), Lucknow 
in case they wanted to seek redress against a decision 
which they contend was incorrect. Deoria Sugar 
Mills v. Govt, of U. P. 1954 All L J 259 : 1054 All 
W R (H C) 305 i AIR 1954 All 497 (499, 500) 
(Prs 6 , 7) (FB). 


-Art. 226— Certiorari — Error on face of record. 

ven when there is no error of jurisdiction or of 
?edure, a certiorari may issue when there is ® a d i - 
error on the face of ;the proceedings as when tn 
ision is based on clear ignorance or disregard o 
provisions of law. But this is subject to the lmn- 
>n that the Court granting a certiorari acts not i 
ppellate but only in a supervisory capacity an 
» not substitute its own views for those or t 
rior tribunal. 1955 Andh W R 419 i 1955 Andft 
(Civ) 372 i ILR (1956) Andh 369 i A I R l y5/ 
h Pra 903 (907) (Pt D) (Pr 15) (DB). 

Art. 226 — Error on face of record — Points not 
2 d before tribunal. 

it is not suggested that the Tribunal acted wi 
Jurisdiction or with mala tides, a wri c 
' only if there is an error on the face ottn 
But there cannot be obviously an err . 
ceof the record in regard to questio > j 

never raised before the , t , n ^ unaI iQ 1 (19 / 10571 2 
-ii) 469 : ILR (1956) Andh Pra 591 1 (1907 j 
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Andh W R 196 t 4IR 1957 Andh Pra 882 (884) 
(Pt A) tPr 4) (DB). 


Art. 226— Error on face of record. 

Where an error of law apparent on the face of the 
record is committed by a tribunal in the exercise of 
its jurisdiction, the High Court can interfere under 
Art. 228. It is true that there are difficulties in defin- 
ing exactly what an error apparent on I he face of the 
record is and it must be left to be judicially decided 
on the facts of each case. The tribunal is said to 
have committed an error of law apparent on the face 
of the record if it ignores fundamental principles of 
law such as that the proof should not be in conflict 
with pleadings and also overlooks clear admissions 
which destroy the case for a party. A I R 1955 S C 
223; Rel. on. AIR 1955 NUC (Andh) 5846. 


Art. 226 —Certiorari — Error on face of record — 

Certiorari may issue — Error of jurisdiction or proce- 
dure need not be there— But Court granting writ acts 
in supervisory and not in appellate capacity. AIR 
1955 Andh Pra (N U C) 3624 (DB). 


Art. 226— Certiorari — Writ not to issue unless 

there is manifest error of law— Obiter. 

Obiter:— The High Court cannot issue a writ of cer- 
tiorari unless there is some manifest error of law and 
it can issue such a writ against an order of a judicial, 
or a quaii-judicial tribunal. ILR (1962) 14 Assam 
231. 


— -Art. 226 — "Certiorari/ 1 — Grounds for issue of 
writ — Misconstruction of section or overlooking of 
provision — When a ground for issue of writ of 
certiorari. 

Ordinarily the writ of certiorari would be issued to 
correct the decisions of an inferior tribunal when 
such decisions are either given in excess of jurisdic- 
tion or in the irregular exercise of jurisdiction or 
when in the exercise of such jurisdiction canons cf 
natural justice are disregarded. But the High Court 
has also the jurisdiction to issue a writ of certiorari 
even to correct an error of law on the face of the 
record. If a section of a statute is misconstrued or if 
a provision of law is over looked or not applied and 
that appears from the judgment of the lower Couit 
itself, then the superior Court would interfere by a 
writ of certiorari. A I R 1952 Rom 235. Rel. on. 

The writ of certiorari is intended in fact to cure 
manifest defects in an order made by the Tribunal. 
59 Bom L R 287 : ILR (1957) Bom 459 i AIR 1957 
Bom 182 (185) (Pt E) (Pr 16) (DB). 

Art. 226 -Certiorari and prohibition, writs of — 

New point. 

In a proceeding for a writ of certiorari and prohi- 
bition, the error of law must appear on the face of 
the record and must also be made a specific ground 
of attack in the petition. (1961) 3 Fac L R 334 • ILR 
(1961) 1 Cal £99 : (1901) 1 Lab L J 720 : (196*1-62) 

20 F J R 309 : AIR 1961 Cal 160 (163) (Pt B) (Pr 9) 
(DB). 


Art* 226 — Certiorari — Error of law. 

The supervision by the High Court through t 
issue of a writ of certiorari goes to two points; one 
the area of the inferior jurisdiction and the qual 
cations and conditions of its exercise; the other is t 
observance of the law in the course of its exerci 

Hence, a writ of certiorari can be issued even if 1 

error at which it is directed is an error of law co 
mitted in the > course of the exercise of jurisdictic 
but error of law which can be corrected by a w 
ot certiorari muse be an error on the face or t 
surface of the record. (1922) 2 A C 128 and tW 
1 K B 711 and (1878, 4 A C 80, Foil. (1958) 33 I T 


86 6 : (1957.58) 12 F J R 324 : A I R 1957 Cal 514 
(519) (Pt C) (Pt 19) (DB). 

—-Art. 226 —Certiorari— Error on face of record. 

An error that can be corrected by a writ of certio- 
rari must be an error apparent on the face of the 
record. And in order that the error may appear on the 
face of an order, the order has got to be what has been 
described as a ‘speaking order', that is to say, an 
order which gives the reasons for it. In this respect 
the record must contain at least the document which 
initiates the proceedings; the pleadings, if any; and 
the ad judication; but not the evidence, nor the rea- 
sons. unless the tribunal chooses to incorporate them. 
When the error alleged is not an error oi jurisdiction, 
but only an erior ot law it is not permissible to call 
for other records and seek the basis of the error there. 
(1952) 1 KB 338, Rel. on. (1958) 33 I T R 860 i 
(1957-58) 12FJR 324, AIR 195 7 Cal 514 (519, 520) 
(Pt D) (Prs 20,21) (DB). 

-Arts. 226 and 32 (2- A) — Error must be apparent 
on face of record — Writ proceedings — Nature of, 
stated (Constitution of Jammu and Kashmir, S* 103). 

Before a writ of certiorari is issued it must be shown 
that the authority which passed the order acted 
without jurisdiction. An error of Jaw or any other 
technical error cannot be said to be an error appa- 
rent on the face of the rec *rd to attract the extra- 
ordinary writ jurisdiction of the High Court to over- 
set the order. The writ of certiorari is not meant to 
take the place of an appeal where the statute does not 
confer a right of appeal .AIR 1952 S C 319 and 
AIR 1958 b C 398, Rel. on. AIR I960 J & K 43 (44) 
(Pi B; (Prs 7, 9), 

TT .^ rt * 226— Grounds of certiorari— Want of juris- 
diction and errors apparent on face of record — Dis. 
tinction between — Broceedmgs under Minimum 
Wages Act — Application lor amendment filed 2 1/2 
years after original petition for claim— Court allow- 

. n without satisfying itself as to suffi- 

ciency ot cause for delay — Error uf law apparent on 
face of iccord High Court could interfere and 
quash it-Minimum Wages Act (1948), S. 20 (2). 

Certiorari can be issued not only in cases of want 
of jurisdiction or illegal exercise of jurisdiction but 
also to correct errors of law apparent on the face of 
the record. The expression "want of jurisdiction” 
includes questions of fraud, bias of the members of 
the I ribunal, breach of any principle of natural 
justice and matters akin thereto. Errors of fact, 
though apparent on the face of the record, cannot be 
corrected. The vital distinction between the two 
main grounds, namely, want of jurisdiction and error 
otlaw apparent on the face of the recoid, is that 
where it is said that the tribunal or inferior Court 
has gone wrong in law while acting within its juris- 
diction, the jurisdiction of the High Court is only to 
interfere if it is seen that the error is apparent on the 
face of the record, that is, the error is self-evident 
and it does not require any elaborate eiamiaation of 
the record to discover the error, whereas if certiorari 
is moved for want of Jurisdiction the High Court is 
entitled to look at affidavit evidence to see whether 
or not there was jurisdiction. When there is a speak- 
ing order by the Tribunal or the inferior Court and 
reasons which led to its decision are given the High 
tx>urt will consider the question whether the reasons 
given are right in law, and if they are wrong in law 
will quash the decision. 6 * 

In the proceedings under Minimum Wages Act, an 

application for amendment was filed about 21/2 
years after the filing of the original claim petition. 
Thougn the Court had jurisdiction to entertain the 

application for amendment under S. 20 (2) of that 
Act, the order of the Court allowing the amendment 
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did not disclose any sufficient cause for the applicant 
not making the application within time. 

Held, that there was an error of law apparent on 
the face of the record and the High Court could 
interfere and quash the order. 1962 Ker L T 618 : 
(1963) 1 Lab L J 196 i ILR (1961) 2 l er 637. 

Art. 226 Jurisdiction of High Court under — 
Natuieand extent of. 

The High Court is not to be appellate Court in 
exercise of the powers under Art. 22fl, and, if there is 
no error if law apparent on the face of the record, 
the decision of the lower tribunal cannot be vjcated 
by writ of certiorari. AIR 1900 S C 1 108, Rel. on. 
1961 Ker L J 1107 i 1961 Ker L T 792 : I L R (1962) 
1 Ker 585. 


—— Art. L26 Stage carriage permit — tyrant on dis 
tmct grounds — Some grounds valid— Order will no 
be quashed in writ jurisdiction— Motor Vehicles Ac 
(1939), S 57. 


Where the order granting stage carriage permits to 
an applicant is based on grounds which are distinct 
and separable and one of them is indisputably valid, 
the High Court would not be justified in interfering in 
writ juriidiction merely because the other ground is 
opposed to lav being a misdirection in law or being 
a result of assumption of jurisdiction in excess of inhi- 
bition of S. 57 (4) of the Motor Vehicles Act It is not 
every error of law wh.c h will be rectiSed by the High 
Court in exercise of it' jurisdiction under Art. 220 of 
the Constitution. In orJer to justify interference in 
writ jurisdiction the error of law must be apparent 
on the face of the record and must have directly led 
to the re: ult or caused it. If the result can be justiSed 
as a distinct ground, it would be proper for the High 
Court to point out and correct the error of law in its 
judgment for the guidance of the statutory body but 
it will not be proper to make that a basis for inter- 
ference by quashing ihe order. (1904) 1 Mad L J 13 It 
AIR 1964 Mad 465 (466, 408) (Prs 2, 3, 9) (DB). 


■ Art. 226 Writ cannot be availed of to inter- 
fere with errors of facts sjmpliciter. 

Per Ramchandra Iyer, C. J. and Jagadnan, J.:— A 
writ would lie to set right errors of law, manifest on 
the record, and to correct errors of jurisdiction to 
keep the subordinate tribunals within the bounds of 
the authority. It cannot be availed of to interfere with 
errors of fact simpliciter. However wide the language 
of the constitutional provision, the controlling or 
supervisory jurisdiction in Art 220 or Art. 227 is not 
species of appellate power. The High Court would 
not go into the question whether the variation of a 
route was properly granted or not by the Transport 
Authority having regard to the interests of the public. 
S. V. Natesa Mudaliar, Proprietor. S. I. N. S. Trans- 
ports, Kancheepuram, v. ari Dhanapal Bus Service 
Private, Ltd., Kancheepuram, ILR (1964) 1 Mad 288: 
(1964) 2 Mad L J 23 i AIR 1964 Mad 136 (139; (Pt A) 
(Pr 3) (FB). 


Art. 220 — Power to issue writ of certiorari — 

Error on face of record. 

A writ of certiorari lies not merely when a Tribunal 
acts in excess of jurisdiction but also when the Tri- 
bunal commits an error ol law patent on th 3 face of 
the record ; in other words, the High Court is able 
by virtue of the writ to see that the inferior tribunals 
keep within their jurisdiction and also to see that the 
inferior tribunals observe the law in the course of 
exercise of that jurisdiction. AIR 1954 Pat 238, Ref. 
AIR 1955 Manipur 30 (37) (Pt F) (Pr 23). 

Art. 220 -Certiorari — When can be granted — 

Error apparent on the face of the record. 

Where it can be shown that an inferior tribunal has 
come to its decision by taking into account matters 


which it ought never to have taken in account and 
aie virtually extraneous to what they have to decide 
that is a ground for granting certiorari. AIR 1959 Ca) 
L Rel. on; (195°) 2 All E R 4; AIR 1957 S C 232, 
Dist.; (1940) 4 aII E R 132, Applied. 


In the present case which arises out of a proceed- 
ings under S. 398 of the Orissa Municipal Act 1950, 
^ 11 port of the Municipal Engineer, 

which was outside the records of the caj-e, clearly 
appears to have operated on the mind of the Revenue 
Divisional Commissioner, who remanded the case for 
fresh decision, without giving Ihe persons concerned 
an opportunity for explanation as required by S. 398 
(2) and hence the order offended against principles of 
natural justice. 


The Municipal Engineer’s reoort undoubtedly con* 
lained evidence both as to measurement and other 
essential facts for determination of the issue before 
the Munic/pal authority. It was Dot a mere expression 
of opinion. Consequently the Commisioner erred in 
relying upon the same wi ! hout giving the persons 
concerned an opportunity of being heard regarding 
the same and the order passed by him was clearly 
beyond the extent of his powers in view of the 
express provisions of S. 398 (2) of the Orissa Munici- 
pal Act. There was thus an error appirent on the 
face of the record and hence the order must be set 

aside. (1963) 5 Orissa J D 97. 


Art. 226— Jurisdiction under, is limited to errors 

of law apparent o i face of record. 1965 B L J R 947. 


Art. 226— Error apparent on face of record. 

What is an error apparent on the face of the record 
is a question that has to be decided on the facts of 
each case. An error in the decision may be amenable 
to a writ of certiorari if it is a manifest error appuent 
on the face of the proceeding, e. g., wt en it is based 
on clear ignorance or disregard of the provisions of 

law. AIR 1955 S C 233 Foil. 

Where the Additional Commissioner ignored the 
provisions of Bihar Act (3 of 1947) in determining 
the nature of the tenancy. 

Held, that the error of the Additional Commis- 
sioner was so manifest and clear that it was an error 
which spoke for itself and was, therefore, amenable 
to a writ of certiorari. AIR 1955 Pat 496, Rel. on. 
1956 Pat L R 136 i 1956 B L J R 706 * I L R 35 Pat 
390 : AIR 1956 Pat 305 (308) (Pt B) (Prs 14, 15) 
(DB). 


■ Art. *220 — Error apparent on face of record 
Interference by writ. 

The High Court does not sit in appea 1 against the 
decision of the inferior Couit or Tribunal while 
dealing with the matter on an application for issue o* 
a writ under Art. 220 of the Constitution and a deci- 
sion wrong either in fact or in law will not ordinarily 
be interfered with by the High Court on such appli- 
cation. Different consideration may, however, aris 0 

where the decision is wrong on the very face of it, 
that is to say, where the order sought to be quashed 
is a speaking order. An error in the decision or 
determination itself may he amenable to 3 0 

certiorari if it is a manifest error apparent on the face 
of the proceeding. ILR 35 Pat 292 • (1958) 1 Lab 
84 i 1956 R L J R 270 i (1956-57) 10 F J R 255 * AIR 
1956 P*t 294 (299) (Pt F) (Pr 13) (DB). 

Art. 226 — Writ of certiorari — Nature and 

scope of. 

A writ of certiorari is a remedy of a very speda 
character. The doctrine of certiorari is that the £ 
Court exercises control over inferior tribunals by is 
of writ. Tbe control is exercised by meai s of a powti 
to quash the determination of the tribunal wnic 
the face of it contravenes the law. 
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The scope of a writ of certiorari is very wide. A 
writ of certiorari lies not merely when the tribunal 
acts in excess of Jurisdiction but also when the tribu- 
nal commits ao error of law pateit on the face of the 
record; in other words, the High Court is able by 
virtue of the Writ to see that the inferior tribunals 
keep within their Jurisdiction and also to see that 
the inferior tribunals observe the law in the course of 
exercise of that jurisdiction. A writ in the nature of 
certiorari-under Ait. 226 could thereforebe.gran’ed for 
an error of law apparent on the face of the decision 
of an inferior tribunal. (1922) 2 A C 128 and (1951) l 
K B 711, Rel. on 1954 B L I R 148 : aIR 1954 Fat 
238(240) (Pt B) (Prs 6, 7) (DB). 

— Art. 226 — Error apparent on face of record — 
Error of fact and error of law, 

The very words 'an error apparent on the face of 
record’ clearly show that the error must be such 
which can be detected or noticed without much 
difficulty. 

An error of fact apparent on the fa^e of record 
would not Justify interference by the High Court 
under Art. 220 : AIR 1958 S C 398, Rel. on. A finding 
based on no evidence or in disiegard of evidence or 
on inadmissible evidence or on assumption of facts 
with >ut en juiry is an error of law. Similarly, a 
refusal to draw any inference from proved facts one 
way or the other or the drawing of an inference 
which cannot be drawn from, and is not warranted 
by the facts is an error of law 63 Pun L R 327i AIR 
1961 Punj 275 (277, 278) (Pt D) (Prs 9, 10, 11) (DB). 

— Art. 226 — Apparent error of law — Industrial 
tribunal — Dwision on question whether strike was 
Justified— It is not a mere question of fact but a mix id 
question of law an i fact -If there is apparent error 
of law in Judgment of Industrial Tribunal, High 
Court will interfere— (Industrial Disputes Act (1947), 
St. 22,24). (I95".59j 15 F J R 96: 1958-2 Lab L I 
628 i II R (1958) 8 Raj 866 i AIR 1958 Raj 202 (Pt A) 
<Pr 7) (DB). 

Art. 226— Writ of certiorari— Error apparent on 

the face ol the record — Phrase explained — (Motor 
■Vehicles Act (1939), S. 64). 

The error of law envisaged should be so patent 
that a bare perusal of the judgment and the record 
on which it is based would show that there was 
error. Where two views are however possible or where 
the decision as to whether there is error of law can 
only be arrived at after long arguments such error 
cannot be called error of law apparent on the record. 
Only tho<e errors of law. which are patent on the 
dace of the record can f orm the basis of interference 
in certiorari. AIR 1952 Bom 235 and AIR 1953 Bom 
133, Rel. on. 

Inconsistency in the argument of the Appellate 
Authority constituted under the Motor Vehicles Act 
with respect to various points which it decided can- 
not be called an error ol law appirent on the face 
oi the record. If R (1952) 3 Raj 931 : 1954 Raj L W 
649 : AIR 1955 R-j 19 (24 to 26) (Pt E) (Prs 13, 10) 
(DB). 

139 (a). Mere error, no ground for 

interference. 


Art. 226 — Error of law apparent on face of 
record. 

One of the grounds on which the Jurisdiction of the 
High Court on certiorari may be involved, is an error of 
law apparent on the face of the record and not every 
error either of law or tact, which can bo correted by 
a superior Court, in exercise of its statu ory pr wers 
as a ^our' oi appeal or revision. Nagenda Nath Bora 
v Commissioner oi Hills Division and \ppeals, Assam 
36 Mv> L ) 389 « 1 1958) SC A 572 , 1958 SCJ 798 «‘ 
19S8 SCR »240 , UK 1958 S C 39d (412, 413) (Pt E) 
(Prs 24, 25. 20, 27, 28). 1 ' 


Art. 220— Certiorari— Writ of— Conditions for 
issue of writ — Mere wrong decision is no ground 
—Administration of Evacuee Property Act (1950), 
S. 24. 

A writ of certiorari cannot be granted to quash 
the decision of an inferior Court within its juris- 
diction on the ground that the decision is wrorg. 
It must be shown before such a writ is issued that 
the authority which passed the order acted without 
jurisdiction or in excess of it oj in violation of the 
principles of Daiuial justice. Once it is held that 
the Court has jurisdiction but while exercising it, 
it made a mistake, the wronged party can only take 
the course prescribed by law for setiing matters 
right inasmuch as a Court has jurisdiction to decide 
rightly as well as wrongly. The Custodian General 
has been constituted an appellate Court under S. 24 
of the Administration of Evacuee Property Act in 
words of the widest amplitude and the Legislature 
has not limited his jurisdiction by providing that 
such exercise will depend on the existence of any 

E articular state of facts. Ordinarily, a Court of appeil 
as inherent jurisdiction to determine any points 
raised before it in the nature of preliminary issues 
by the paities. Thus whether an appeal is compe- 
tent, whether a party has locus standi to prefer 
it, whe her the appeal in substance is from one or 
another order and whether it has been preferred in 
proper form and within the time prescribed are all 
matters for the decision of the appellate Court so 
constituted. Even if it decides these questions wrong- 
ly a writ cannot be issued against it for quashing 
the order. (1888) 21 QBD 313, Applied. Ebrahim 
Abooiakar v. Custodian General of Evacuee Property 
New Delhi, 1952 ■iCR 69G i 90 C»l L | 133 : (1952) 
SCA 501 : ILR (19531 Punj 17 il952 SC/ 483 : 1952 

Mad WN 502 i AIR 1952 S C 319 (322, 3231 (Pt B) 
(Pr 14). 

Art. 226 — U. P. Industrial Disputes Act (20 of 

1947)— Petitioner challenging power of State Govern- 
ment to withdraw a reference and to make fresh 
reference — Same objection was rejected by Labour 
Court ho ding view that S. 0-G ol U. P. Industrial 
Disputes Act (1947), empowers Government to do so 
—Petitioner neither challenging that decision nor 
alleging that the withdrawal bnd references were 
not as contemplated by S. 0-G of U. P. Act — 
Determination of objection involves not merely pure 
question of law but also question of fact — Petitioner 
cannot be permitted to challenge action of Govern- 
ment Petitioner also failed, on material on record 

^ S“ ow *7 «"<>* of law apparent on Lee of award 
holding Mite Government competent to withdraw 
and make reference: AIR 1958 SC 1018, Distin- 

156 Uli). (1964) 1 LabLJ 601 ! 0964) 8 FacLB 

—Art. 220— Error on face of record— What is not. 

Where on a question agitated in the writ proceed- 
ings two opinions are possible or the conclusion can 
be arrived at by a iODg and involved process of rea- 
soning it cannot amount to a self-evident error or an 
error patent on the record. (1903) 2 ITJ 107 (All). 

Art. 220— Error on the face of record. 

Certiorari will not issue to correct a mere error of 
law or fact. The distinction between a mere error 
and an error apparent on the face of the record has 
not been defim d, but the decision must be left to be 
determine! judicially on the facts of each case • atr 

1955 S C 233 and AIR 195H All 603, Foil AIR 1959 
All 440 (450, 451) (Pt G) (Pr 31). 1959 


. . 226 Certiorari — When issued— Want of 

jurisdiction— Not necessary. 

A wrii of certiorari not only lies in cases where 
there is want of jurisdiction or excess of jurisdiction 
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but even on the ground that the order passed by a 
subordinate Court is erroneous on the face of it. AIR 
1955 S C 233, Rel. on. AIR 1956 All 89 (92) (Pt Cj 

(Fr 8 ). 

—Art. 226 — Certiorari. 


An incorrect decision of a Court on a controversial 
point of law which is within its competence to de- 
cide cannot be said to be an error of law apparent 
on the face of the record. An error even if il is 
found to be such after argument as to the incorrect 
application of any law or as to its incorrect inter- 
pretation is not the type of error, apparent on the 
face of the record which can be considered a ground 
for exercising the powers of issuing a writ of cer- 
tiorari. 1954 AH L T 152 : 1954 All W R (II C) 256 i 
AIR 1954 All 454 (454) (Pt A) (Pr 1). 

Art. 226 — Writ against Election Tribunal — 

Findings of fact arrived at by Election Tribunal — 
Cannot be challenged by petitioner — Writ of cer- 
tiorari can only be issued to correct error of law 
patent on fa'*© of record. (1961) 2 Andh W R 124 • 
1961 Andh L T f.86 : ]LR (1962) Andh Pra 292 I 
ATR 1962 Andh Pra 113 (119, 120) (Pt C) (Pr 17) 
(DB)* 

7 226 — Writ of certiorari when should be 

issued. 

It is now well settled that a writ of certiorari 
should be issued onlv to correct an error of law 
which is apparent on the face of the record. Even 

if a Tribunal commits an error of law, that cannot 

be a ground for interference under Art 226, unless 
it i* one which appears o n the face of the record 
(1960) 2 Lab L J 470 (Andh Pra). 

Art. 226 — Writ of certiorari-Error on face of 

record. 


7 Art. 226-Finding of fact -Industrial disput 
Jurisdictional fact - Interference. 

The finding of the Industrial Tribunal that all 
workmen wor dDg in a particular place are the work- 
men of the- company, one of the dispufants to 
the dispute is a finding of fact. Tbe High 
L.ou:t has no power under Art. 220 of the Con- 
shtution to quash bv a writ of certiorari an error 
ot fact even though the error may be apparent 
on the face of the record. In the exercise of its 
supervisory jurisdiction, the High Court cannot coc- 

wn c n A°c£ , Cour ' of a D P eaI * ^ fR 1 958 S C 398 ; 
ATR 19o7 SC 804 ; MR 1955 S C 233, Rel. on. The 

remedy of certmrari is not designed to raise issues of 

fact to be determined de novo by the superior Court. 

I he Court will interfere if there is no evidence to 

|l 1 S P ?on the ; decisi0D * A[R 1957 s c 264 • (1951) 1 All 
E R 482, Rel. on ; AIR 1958 Cal 278, Disting. (1P60) 

o ’ M96f) 1 Fnc L R 384 : ILF (1961) 

( 19G0 * 61) 18 F T R 412 : 64 Cal W N 950 t 

27MDB) 1 ° 315 (319, 32°, 3 2i) (Pt E) (Prs21,24, 

Art. 226 Error — When ground for interference. 

Simply because there is an error in the award of an 
Industrial Tribunal, that is not sufficient for asking for 
reliei by way of a writ petition. There must be an 
e^ror apparent on the face of the proceedings. 62 Cal 
W N24S: H958) 2 Lab L J 198 : (1958) I1FJR 
145 : AIR 1958 Cal 208 (213) (Pt G) (Pr 17). 

[Overruled on another point in AIR 1958 S C 1018], 

Art. 220— Judicial or quasi.fudicial order— Settle- 
ment of Government khas land — Order of collector 
set aside by Board of revenue — Jurisdiction of Board 
~ Extent of — Interference under Art. 226— (Bengal 
qo' Revenue Regulation (Reg, II of 1793), Rr. 36, 


In order that an error of law may form a ground 
for correction by the High Court, such error must 

j 0 0 ^ m _ regard to errors of 

fact it is now settled that it cannot form a ground 

for interference. (1959) 1 Lab L J 235 (Andh Pra). 

Art. 226— Certiorari— Error on face of record— 

Meaning. 

The jurisdiction of the High Court may he in- 
voked only if it is an error of law apparent on the 

face of the record. Wh<re th=5 errors cannot be said 

to be errors of hw apparent on the face of the 
record, hut they are merely errors in appreciation of 
documentary evidence or affidavits, errors in draw- 
ing inferences or omission to draw inferences, there 
is no case for the exercise of jurisdiction under Art 
220 of the Constitution. (1961) 43 I T R 562 : ILR 
(I960) 12 Ass^m 104 i (I960) i Assam L R 35 x AIR 
I960 Assam 162 (166) (Pt B) (Pr 9) (DB). 

—-Arts. 226 and 227— Interference with question 

or fact —Error apparent on face of record. 

The High Court will not concern itself under Art 
220 with questions of fact decided by any tribunal* 
subordinate to it. But where there is an apparant error 
of law on the face cf the record it can be corrected 
by a writ of certiorari AIR 1954 S C 440 Pel on 
ILR D955) 7 Assam 71 , AIR 1955 Assam 148 M51 
152) (Pt B) (Pr 12) (DB). (151f 

— Art 22fi-Ce,tiorari -Industrial Dispute relating 
to interpretation of a p-e viou< a ^ard - Previous award 
capable of two interpretations— Tiibunal giving effect 
to or e of the interpretations in its own awar I, reject 
ing other -Hel 1, that it cannot be said to havecom 
mitted an error apparent on the face of the record' 
which was liable to be cured byawiit of certiorari 
(1963) 7 Fac L R 52 , (1964) I Lab L J 139 (Cafif 


The Bengal Land Revenue Regulation of 1793 tas 
undoubtedly statutory force and the rules in the 
Regulation clearly establish that the Members »f the 
Board of Revenue have the power of superintendence 
in matters of settlement of lands. 

Where, therefore, a member of the Board of 
Revenue, in exercise of the power of superintendence, 
sets aside an order of a collector making a settlement 
of Government khas land in favour of certain person, 
he has absolute jurisdiction in the matter* and the fact 
that he has come to an erroneous conclusion, will not 
justify the LJigh Court in interfering with It under 
Art. 226 of the Constitution. If it could be said that 
in making that order he had committed any error or 
law which was apparent on the face of the record, 
then it might be that a writ of certiorari would lie to 
quash such an order, as he was exercising judicial or 
quasi judicial functions. (’57) 61 Ctl W N 301. 

Arts. 226 and 227 — Jurisdiction of High Court—* 

Interference with finding of fact — (Criminal P» C. 
(1898), S. 145). 

The question whether a particular document is 
genuine or not is a pure question of fact and a finding 
arrived at on that question which is necessary 
deciding a proceeding under S. 145, Criminal P* ^ 
can be challenged only in a separate suit as provided 
bv S. 145. The extraordinary jurisdiction of the HiR 
Court is not to be exercised for interfering with find- 
ings of fact. 

Held, that as the tribunal has acted within its juris- 
diction and there were no errors apparent on the face 
of the record it was not fit case for interference under 

Art. 226 or 227 of the. Constitution MR 1 5 
398 Foil 1958 Ker L J 1195 : 1958 Ker L T lOM- 
1958 Mnd L J (CD 9*5 : ILR (1959) Ker 70 s W™ 
Cri L J 1082 i AIR 1959 Ker 275 (276) (Pt A) (Pr 4) 

( DB ). 

-""Art. 226 — Error apparent on record. 
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A decision of the lower tribunal may be a right 
decision or a wrong decision on facts. But in writ pro- 
ceedings under Art. 220, the High Court is not sitting 
as an appellate authority reviewing the factual consi- 
deratioi s that may have weighed with that officer in 
coming to the particular tactual conclusion. The 
Court has only to see whether the order evidences any 
error apparent on the '.face of the record or is one 
passed without jurisdiction. It is a patent error 
which can be corrected by a certiorari but not a 
mere wrong decision. A 1 R 1954 S C 440, Rel. on. 
1958 Ker L J 198: 1958 Ker L T 130 : ILB (1958) 
Ker 3 19 : A I R 1958 Ker 357 (306) (Pt C) (Prs 64, 
65; (DB). 


Arts. 926 and 227 
Error on face of record 
will not interfere. 


Powers of High Court — 
High Court when will or 


The High Court in exercise of ils jurisdiclion 
under Article 220 or 227 will not interfere with find, 
ings of fact even though they might have proceeded 
on erroneous appreciation of oral or documentary 
evidence or inferences drawn therefrom. It will 
also not interfere with what might be called mere 
formal or technical errors of law. However it will 
interfere with the decision of an inferior tribunal if, 
in ieaching it, it has exceeded its jurisdiction or has 
failed to proceed in accoidance with the essential 
requirement of law which it is called upon to ad- 
minister and that such an error has gone to the root 
of the matter 1962 vl P L J 123 : 1962 Jab L J 380: 
ILR (1961) Madh Pra 947 : AIR 1962 Mudh Pra 12 
(15) (Pt B) (Pr 20) (DB). 

Art. 228— Certiorari — Writ issued only in cases 

of g*ave error and not to Cjrrect errors of faet or 
mere technical errors. 

Held, that a writ of certiorari might not be issued 
to correct errors of fact or mere formal or technical 
errors even though of law. It might be issued only 
in grave cases where the error ot law was apparent 
on the face of the record and had resulted in mani- 
fest injustice. There would be no case for exercise 
of the jurisdiction under Art. 220, if the errors were 
meiely errors in appreciating documentary evidence 
or affidavits or errors in drawing inference or omis- 
sion to draw inferences. A I R 1952 S C 192; AIR 
1950 S C 463 and AIR 1958 SC 398 and AIR 1900 S C 
1108, Rel. on ; A I R 1957 Cal 038 (042), Foil. 1962 
M P L J (Notes) 106. 

Art. 226-Certiorari— Issue of — Grounds — No 

error of law —No writ issued — (Madras Shops and 
Establishments Act (36 of 1947), Ss. 51, 4 (1) (a). 

Whether a person is in a position of management or 
not is mostly a question of fact, Even if it is a mixed 

? [uest on of law and fact it would be more a question of 
act than a question of law. A person employed may 
be in a position of management. But on such a question 
the Commissioner of Labour and the Additional Com- 
missioner for Workmen's Compensation are entitled 
to come to their own findings and merel> because the 
view of the High Court happens to differ from theirs, 
High Court would not be justified in quashing their 
orders. Further, if there is no errc r of law in their 
decision, and the most that can be said is that the 
lower Tribunals have taken a view of the facts different 
from that which the High Court is disposed to take 
that will not justify interference. (1959) 2 Lab Li 
771 : AIR I960 Mad 288 (293, 294) ipt D) (Prs 
24,26). 7 |r " 

[Reversed on another point in AIR I960 Mad 425.] 
— —Art 226— Error apparent on face of record — 

Tribunal takii g oneof two possible views -(Tenancy 

Laws —Bombay Tenaicy and Agricultural Lands 
Act (67 of 1948). S. 34 (2 A) (1) ). “ DaS 


3071 

The mere fact that two views are possible on a 
question of law does not make the decision of a 
Tribunal with jurisdiction bad on the face of the 
record. Only that error will be corrected by the 
High Court which is clearly apparfnt on the face of 
the record and which dors not become apparent only 
by a process of examination or argument. Where, 
therefore it cannot be said that S. 34 (2 A) Cl. (1). 
Bombay Tenancy and Agricultural Lands Act, 1948^ 
is not capable of being understood in the manner 
in which it has been understood by the Board of 
Revenue.it cannot be said that the Board of Revenue 
has committed an error apparent on the face of the 
reccrd. A I R 1953 Bom 133, Rel. on. (1959) Mys 
L J 270 (DB). 

Arts. 226 and 227 — Error apparent on face of 

record — Revenue case — Decision erroneous is not 
ground for interference. AIR 1955 N U C (Nac> 
1428 (DB). 

Art. 226— Powers of High Court to issue writs— 

Formal errors. 

It is not every error that calls for correction in writ 

proceedings. The formal or technical errors, even 

though of law, will not be sufficient to attract the 
extraordinary jurisdiction. 

Ileld, that in the matter of the revision under 
R. 54 of the Mineral Concession ;Rules of I960 the 
Government of India had jurisdiction to decide the 
matter °f priority under S. 11 of the Mines and 
Minerals (Regulation and Development) Act 1957 
and if an erroneous view was taken of the principle* 
of 'first come, -first serve’ embodied in that section 
and in the Mineral Concession Rules, it was not such 
a patent error which would call for interference of 
the High Court. A I R 1958 S C 398, Rel. on 67 
ip UD .Jj® 841 : A I R 1904 Punj 432 (434, 435) iPt B) 

Art 226— Certiorari — Error apparent on face of 
rccord-T wo views possible in the matter— Ore er of 
subor iinate Tribunal taking one view cannot be 
quashed on the ground of error apparfnt on far* of 
record. AIR I960 S C 137, Rel. on ILB (1964) i p 

?p"b] ;r IUB "* l, l’“ Punj 105* (log. 


Art. 226 Error apparent on face of record 
Two views on meaning of “wages” possible - pj« 
cular meaning of "wages” taken by tribunal, held 
did not c institute error on face of record Sep In 
dustrial . Disputes Act (1947), S. 2 (rr). (>63) 65 Pun 

Art. 226 — Error of fact. 

f A -re mistake of fact though apparent on the 

face of the record can by do mean* afford a cool 
ground for quashmg an order of an inferior 

m” »d:' 226 01 ,h ' c ” a i r ms Sc 

„t i: as sL d .r,sx,^ * hs 

completed transaction of exchange was aflnding of 

fact of departmental officers. 63 Pun L R ‘m? g ATo 
1901 Punj 366 (367, 36S) (Pt A) ( pf 6) (DB)? ™ 

’Art. 226— Prayer for writ against Revenue Roc,rrI 
on the ground that there was conflict on the noinl 

between various High Coirts and that therefore , hi 

view taken by Revenue Board was wrong VVn> *n 

not be allowed — The error of Z R g a U wi, J 
cannot be said to be patent one — VY^er© 6 ?]™ R° 3r j 

accepts one of the two views, it doe not com B ° ard 
error. 1956 Raj L VV 341. commit any 

; Alt * 226 — Error of law — (Saurashtra T d 

forms Act (25 of 1951), Ss. 3 antf 65) Land * e “ 

The Revenue Tribunal’s view that S a nf 

Saurashtra Land Reforms Act does not abrogate the 



1072 


CONSTITUTION OF INDIA (1950), Arts. 226 & 32. Note 139 (a) 


rights acquired under the Gharkhed Ordinance (41 
of 1949) is Dot wholly impossible of acceptance. If 
the view is erroneous it is merely an error of law 
and does not amount to a conscious violation of law 
or a manifest error and the High Court has no 
Jurisdiction to correct it under Art. 220. Case law 
discussed. 6 Sau L R 272 : A I R 1953 Sau 195 (190, 
197) (Pt A) (Prs 4, 0) (DB). 

Art. 220 — Error apparent on face of record — 

Chief Inspector of Factories granting licence to 
owner of factory and not to lessee thereof — O'der, 
if liable to be quashed — (Factories Act (1948), 

S. 0 (1) — Pules under — Trayancore Cochin Rules! 
Rr. 4, 5 and 7), 

Held, on facts that the reliance by the Chief 
Inspector in his order on the views of the higher 
authorities on the law bearing on the matter was not 
a defect at all and as such the order was not liable 
to be quashed. A I R 1952 S C 10, Foil. (1957) 2 
Lab L J 501 (Trav.Co). 

Art. 228 — Error apparent on face of record — 

Other remedy open (Cochin Income tax \ct (6 of 
1117), (as amended in 1122), Ss. 3 (9), 5(3' (iii), 
(vii)) — (Income tax Act (1922), Ss 6(c). 4 (3) (ii), 
(vii) - Income Donations and mass stipends). 

The High Court will interfere cnly if the Income- 
tax Authorities had no jurisdiction to assess the peti- 
tioner to income-tax or if they acted illegally in the 
exercise of their jurisdiction or if there is an error 
aoparent on the face of the record in their orders. 
The question whether the petitioner has other effec- 
tive renedy will also be taken it to consideration. 
But the existence of an alternative remedy is not by 
itself a ground for the High Court to refuse to 
exercise the jurisdiction vested in it under Art. 220 of 
the Constitution. 

Under the Income tax Act, the Income tax Officer 
has full jurisdiction to decide whether a person is 
liable to be assessed to income tax in respect of 
particular items of receipt. If the decision is wroug 
the remedy of the party is to appeal to higher autho- 
rities Under the Indian Income-tax Act, donations 
received by a person for putting up a charitable 
institution and use for that purpose will not be 
regarded as his income and assessed to income-tax. 
They are obviously of the nature of gifts and aie 
capital receipts They do not come within the 
meaning of the word ‘income’ as understood in the 
ordinary language. Assuming however that tbe dona, 
{ions are of the nature of ‘income’ and not capital 
receipt, they clearly come within S. 5 (3) (vii) Cochin 
Income-tax Act, which exempts receipts, which are of 
a casual and non-recurring nature, from liability to 
assessment. The mere fact that the receipts have 
recurred in some years is not sufficient to characterise 
them as recuriing receipts. There must be a claim 
or right in the assessee to expect its recurrence. A 
voluntary gift depending entirely upon the goodwill 
of the donor dors not cease to be of a casual and 
non-recurri' g nature by reason merely of *he fact 
that the gift is repeated. In no sense can Mass 
stipend be said to be a donation made to the 
Monastery Such donations whether received by 
jeligious or charitable institutions or by any other 
body or individual, were not liable to bt taxed under 
the Cochin Inc'me-tix Act (1117), before it was 
amendtd in 1L22 and they are n t taxable income 
under the Indian Income tax Act. The amendment 
of the Cochin Act in U22 had not the effect of 
making donations of this kind taiable income. What 
was exempted under Cl. (iii) of S. 5 (3) *as ‘any in- 
come of a relig ous or charitable institution derived 
from voluntar> contributions and ap^li^»ble solely 
to religious or charitrble purposes.* The Income-tax 
authorities proceeded on the basis that what was 


exempted under the clause was voluntary confrib*. 
tions while what was really exempted was "income 
derived from’* voluntary col tiibutione; Donations 
and Mass stipends will come within the ambit of 
Cl. (iii) only if they are 'income* derived from volun- 
tary contributions. 


neia, mat me orders ot the Income tax Authorities 
in this case were the result of an error apparent on 
the face of the record. They did not decide the 
one question they were called upon to decide, viz., 
whether the donations received by the Monastery for 
the construction of the college and Mass stipends 
were ‘income’ at all. Failure to decide this question 
which went to the very root of the matter was not 
only an error apparent on the face of the record but 
also amounted to an illegal exercise of jurisdiction 
by the Income-tax authorities which by itself was a 
sufficient ground for interference by the High Court 
in the exeraise of its supervisory jurisdiction. (1957) 
30 l T R 451 i I L R (1950) Trav Co 930 : 1950 Ker 

o J oAa irl 1956 Trav.Co 240 (243, 244, 245, 

™ S ™ 49 \ 250, 2ol< 2 * 2 ' 253 J (Prs e > 13, 14, 25, 20, 
29, 30. 32, 3d, 35,30. 37, 38, 39) (DB). 


“ — Ar . t v 220 . ~ Writ of certiorari — Erroneous deci- 
sion within jurisdiction. 

A decision within jurisdiction, however erroneous 
may be, will not be an error apparent on the face 
ot the record so as to attract the jurisdiction of the 
High Court in certiorari. 1953 Ker L T 310 i A I B 
19o3 Trav Co 380 .387) (Pt A) (Pr 5). ' 


139 (b). Error must be apparent from 
judgment or order. 

* Art. 228— Writ of certiorari -Issue of— Error 

apparent on face of record — What is — Statutory 
provision taoahle of two constructions — Error not 

apparent Question depends on tacts and circum- 
stances of each case. 

An error of law which can be corrected by a writ 
of certiorari must be one which is apparent on the 
face of the record. Thus where it is manifest or clear 
that the conclusion of law recorded by an inferior 
Court or Tribunal is based on an obvious mis- 
interpretation of the relevant statutory provision, or 
sometimis in ignorance of it, or may be, even in 
disregird of it, or is expressly founded on reasons 
which are wrong in law, the said conclusion can be 
corrected by a writ of certiorari. In all these cases, 
the inpugned conclusion should be so pi inly in- 
consistent with the relevant sta'utorv provision that 
no difficulty is experienced by the High Court in 
holding t h it the said error cf law is apparent on the 
face of the record. 

If a statut >ry provision is reason ab'y capable of 
two constructions and one construction has been 
adopted by the inferior Court or Tribunal, its conclu- 
sion may not necessaril) or always be open to correc- 
tion by a writ of ceriora.i. 

However, it is neither possible nor desirable to 
attempt either to define or to describe adequately all 
cases of errors which can be appropriately described 
as errors of law apparent on the face of the record. 
Whether or not an impugned error is an error of law 
and an error of law which is apparent on the face of 
the record , must always depend upon the facts and 
circumstinces of each case aad upan the nature and 
scope of the legil provision alleged to have been mis- 
construed or con ravened, ^yed Yak- ob /. K. S. 

Ra lhak.ishntn. (1964)5 SCft 64 i AIR 1964 S C 
477,480) Pt C) (Pr 8). 

• Art. 226 —Certiorari to correct error of law. 

A writ of certi rraii can be issued to correcr an error 
of la v. But it is essential that it should be something 
more than a mere errori it must be one whiah must be 
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manifest on the face of the record. (1952) 1 KB 338; 
AIR 1952 S C 192; AIR 1954 S C 440; Rel. on. Hari 
Vishnu v. \htnad Ishaque, 1955 Mad W iN 449; (1955) 
1 Mad L J (S C) 157 : 1955 S C J 287 : 1955 Andh 
WR (SC) 157 i 1955 *11 WR 339:1955 SCR 
1104 : 1955 Nag L J 1 i 1955 S C A 105 : AIR 1955 
S C 233 (244) (Pt J) (Pr 23). 

Art. 220 — Certiorari— Error apparent on face of 

record — Order'pissed by Government without juris- 
diction- Order resulting in manifest injustice— Error 
apparent on face of record will be deemed to be in 
the order— Order can be quashed by issue of writ. 
AIR 1905 All 436 (438) (Pt B) (Pr 21). 

Art. 226— Certiorari — Error apparent on face of 

record. 

Where the conclusion of the Tribunal is based on 
an obvious misinterpretation of the relevant statutory 
provision or if it is expressly based on the reasons 
which are wrong in law, the High Court is justified iu 
correcting the error by issuing a writ of certiorari. 
AIR 1904 S C 477, Rel. on. (1965) 11 Fac LR 395 
4 Ail)* 

— trt. 226 -Certiorari —Issue of — Error apparent 
on face of record. 

A writ of certiorari will issue to correct an error 
of law only if it is manifest or apparent on the face 
of the record. A writ will not issue if it is a mere 
error of law, and certainly not if the error relates to a 

finding of fact. AIR 1960 All 304 (313) (Pt G) 
(Pr 38). 

Art. 228 — Error on face of record — Industrial 

dispute elerred to Adjudicator— Award — Quashing 
of — (Industrial Disputes Act (1947), S. 15). 

A Compmy engaged workmen after obtaining their 
signatures on the prescribed forms. Under these 
special agreements the employment of these work- 
men was of a temporary character. They could he 
discharged without notice. Id November and Decem- 
ber, 1 953. sufficient raw material was not available. 
So the Company discharged the temporary workers. 

He’d, (1) that the Company was entitle! to dis- 
charge the temporary workmen on finding that there 
was do work for them, dince the discharge of the 
workmen was in accordance with the special ag»ee- 
ment, the Adjudicator could not award any compi nsa- 
tiontothem. 

(2) that the mistake committed by the Adjudicator 
could be seen upon a perusal of his award and the 
special agre ment in the prescribed form. This was 
aD error apparent on the face of the record and, 
therefore, this was a fit ca*e for quashing the award 
by issuing a writ in the nature of certiorari. AIR 1959 
All 639 (643) (Pt E) (Pr 35). 

Art. 220— Certiorari- Error on face of record. 

Where the High Court comes to the conclusion that 
the decision of the Board of Revenue as regards the 
retrospective effect of the Explan ttion added to S. 20, 
U. P. Zimiudari Abolition and Land Reforms Act, by 
the Amcnoing Act (20 of 1954), is manifestly 
erroneous, the High Court can interfere with that 
decision under Art 226 of the Constitution AIR 1955 
SC 233; AIR 1955 All 131 and AIR 1955 All 557, 
Rel. on. 1955 \11 L J 883 i 1956 All W R (H C) 18 i 
AIR 1956 All 177 (178) (Pt A) (Pr 3). 

Art. 226 -Certi jrari - Error on face of record — 

What is Interpretation of expression 'at the elec- 
lion" in R. 43. under Cantonments Act —(Canton- 
ments Act ( 1924), S. 3 L-Ru'es under-R. 43). 

An error c<nn it be said to be apparent on the face 
of the record if it is not self evident and if it required 
an examination or argumeut to establish it. 

Held, on facts I hat Election Tribunal did not 
commit any manifest error in interpreting the words 

[Vol. 4 ] Fn.D. 08. 


‘candidate at the election’ in R. 43 of the Rules under 
the Cantonments Act as ircluding a candidate whose 
nomination paper was rejected AIR 1950 All 89 (92, 
94) (Pt D) (Prs 9, 16). 

Art. 226 — Error apparent on face of record — 

Failure to notice presumption and burden of proof — 
Effect— Tenancy Laws — Madras Estates (Abolition 
and Conversion into Ryotwari) Act (20 of 1948) (as 
amended by Act 27 of 1957/, Ss. 2 (7), 9 (7)— Madras 
Estates Land Act (1 of 1908) (as amended by Act 2 
of 1945), S. 3 (2) (d). 

Where the decision is vitiated by either lack of 
jurisdiction or a manifest error of law, it is open to 
the High Court in exercise of its jurisdiction under 
Art. 220 of the Constitution to quash the order. A 
writ of certiorari can therefore be issued to correct 
an error of law, provided it is one that is manifest 
and patent on the face of the record. AIR 1954 S C 
440; AIR 1955 S C 233; AIR 1957 S C 894. Foil. 

Where the Estates Abolition Tribunal, has mis- 
apprehended the clear terms of the definition of an 
estate UEder S. 3 (2) (d) of the Madras Act (1 of 1908) 
as amended by Act (2 of 1945) and of S. 2 (7) of the 
Madras Act (20 of 1948) as amended by Act (27 of 
1957) and has also failed to notice the burden of 
proof resting on the landlord and did Dot invoke the 
presumption under S. 9 (7) of Act (20 of 1948), these 
circumstances constitute an error patent on the face of 
the record so as to justify interference under Art 226. 
(1960) 1 Andh W R 229. 

Art. 220 — Writ of certiorari — Error of law 

apparent on face of record — What is — Inference of 
fact based on no evidence on record— Amounts to 
erior of law. 

The High Court can interfere under Ait 220 in the 
case of manifest error of law and not with manifest 
error oi fact. Even a finding of fact if based on no 
evidence will be regarded as an error of law. AIR 
1965 Assam 87 (88, 89) (Pt C) (Pr 4) (DB). 

—Art. 226 — Error apparent on face of record — 
Powers of High Court to review decision. 

The powers of review enjoyed by the High Court 
are very limited powers and when a decision i> chal- 
lenged on the ground tha. there is an error apparent 
on the faca of the record the error coi templated is 
an error so manifest, so clear, that no C)urt would 
permit such an error to remain on the record. 

The High Court cannot extend its jurisdiction on a 
review application. Questions of jurisdiction must 
not be determined from the point of view* of the 
merits of the particular case which is being argued 
before a Court. Whether a Court has or has not juris- 
diction does not dt-peid upon how strong or how 
meritorious the case of a party is, and however meri- 
torious the case may be, the High Court is helpless 
and unable to give him relief because the points 
? ought to be urged are points vhich cannot be urged 
on a review application. 60 Bom LR 1354 i 1LR 
(1959) Bom 334 . AIR 1959 Bom 408 (466, 467, 468) 
(Prs 1, 5). 

Art. 226— Certiorari— Error on face of record _ 

EsseLtials. 

The High Court has power to issue a writ of certi- 
orari against a Tribunal to correct an error apparent 
on the face of the record. But the error must le so 
obvious that wheD attention is invited to it, no elabo- 
rate argument is needed to support the contention 
that the conclusion is erroneous. 59 Bom L R 209 i 
(1956-57) 12 F JR 251 i (1957) 2 Lah L I 194 i ILR 
(1458) Bom 8 : AIR 1957 Bom 111 (116) (Pt E) 
(Pr 12) (DB). 

Art. 226 — Interference by writ — Absence of 

jurisdiction apparent on face of record. 
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No tribunal and no officer can confer jurisdiction 
or authority or competence upon itself or himself by 
misconstruing a section. If the section has been 
wrongly construed, it would be a clear case of ab- 
sence of jurisdiction apparent on the face of the re- 
cord because the Court has got to look at the section 
and to decide whether the officer construing the sec- 
tion was in the right or in the wrong. 58 Bom L R 
184 * (1956) 29 I T R 856 : TLR(1956 Bom 374 : AIR 
1956 Bom 530 (535) (Pt E) (Pr 13) DB). 

[Reversed on another point in AIR 1903 S C 1350]. 

—Art. 226 — Error Apparent on face of record — 
Two views of law possible. 

The mere fact that two views are possible on a 
question of law does not make the decision of a Tri- 
bunal with jurisdiction bad on the ground that it has 
erred in law and the error is apparent on the face of 
the record. Only that error will be corrected b> the 
High Court which is clearly apparent on the face of 
the record and which does not become appareit only 
bv a process of examination or argument. (19*2 53) 4 
F J R 571 : (1953) 2 Lab L J 178 i 51 Bom L R 922 : 
ILR (1953) Bom 191 i AIR 1953 Bom 133 (137) 
(Pt E) (Pr 8) (DB). 

Art. 226— Certiorari— Error of law— If ground — 

Income-Tax cases— Interference. 

Errors of law are considered to be amenable to 
correction bv the writ, if such errors appear on the 
face of the record. Mistakes in the observance of the 
law in tho course of the exercise of jurisdiction are 
not outside the scope of a writ of certiorari. There- 
fore, the mere fact t h at the Income tax Officer had 
jurisdiction to deal with the question of the asses see’s 
liability will not by itself exclude the issue of the 
writ. In order, that an error of law may be corrected 
by certiorari, it has to be an error apparent on the 
face of the record. The order, alleged to be vitiated 
by the error, must be a speaking order, that is to say, 
an order giving its reasons for the view taken therein 
and such reasons being manifestly wrong. 

Held, that the order in question under S. 18 (7) of 
the Income-tax Act was a spe «ki jy order and that 
irrespective of the consideration whether there vs as 
an error in the finding of the Income-tax Officer or 
not it could not be said - that as a matter of piocedure 
that the writ of certiorari could not be available 
against it on the ground that it was n >t a speaking 
order. [LB (1900) 1 Cal 49 : (1959) 36 I T R 365 : 
AIR 1959 Cal 131 ( 139, 140) (Pt E) (Pr« 31, 32) iDB). 


Art. 226— Certiorari, writ of — Error on face of 

record. 

An error of law can be corrected if the error is 
patent on the face of the record. If a point of taw is 
dependent on disputed questions of fact then if the 
facts are not patent, the error in law cannot be cor- 
icctcd 

Where on the face of the record, it is found that 
the Income-ax Officer did make an error of law in 
construing certain provisions of the Income-tax Act, 
It should be set right by a writ of certiorari. (1956) 
30 I T R 525 AIR 1956 Cal 450 (453) (Pt D) (Pr 6). 


9 Art. 226— Error on face of record— Investiga- 

tion of facts. 

In order to enable the High Court to act under 
Ait. 220 of the Constitution, the error of law must 
appear on the face of the order. The error must be a 
patent error, lying on the lace of the order and cap- 
able of being seen without being shown by a decision. 

It is not permissible under Art. 226 of the Constitu- 
tions and on an application for a writ to make any 
investigation and either embark on a discovery of 
facts tor itself or su xstitute its decision, for that of 
the authority complained of, even though the point 


involved may be an error of law; correction or removal 
of such errors by means of a writ is possible only, il 
the error appears on the face of the order. Abindra. 
Kumar Maity v. A. K. Mazumdar 60 Cal W N 299 : 
AIR 1956 Cal 273 (275) (Pt C) (Prs 11, 12) (FB). 

- — Arts. 226, 227— Certiorari— Error of law— Error 
apparent on face of record. 

Before an error of law can be rectified by an issue 
of the writ of certiorari, it must be an error which'is* 
apparent on the face of the record and self evident 
AIR T 00 S C 137, Rel. on ; AIR 1955 S C 233 Dist- 
iog. AIR 1901 Him Pra 2 (6) (Pt C) (Prs 13, 15, 16). 

— Art. 226— Certiorari— Error apparent on face off 
record— Impugned order set aside. 

A finding that a point was proved on the ground 
that there was an admission is an error apparent on. 
the face of the record when the record only shows a 
denial of that point by the party who is said to have 
admitted it. An or ier based on such a finding must be 
set aside. ILR (1953) Ilyd 116 : AIR 1953 Hyd 5 & 
(57) (Pr 1) (OB). 

Art. 226 — Error apparent on face of record— 

Errors of the kind which might be corrected by a 
Court of appeal are not necessarily errors which 
would be amenable to correction by a writ of certi- 
orari. AIR 1955 S C 233, Foil. AIR 1960 J & K 125 
(128) (Pt F) (Pr 13), 


Art. 220— Error of law apparent on face of record 

—Award of Industrial Tribunal. 

Exercise of jurisdiction under Art. 226 is not ex- 
cluded where an award of the Industrial Tribunal is* 
tainted with error of law apparent on the face of the 
record. AIR 1953 3 C 437, Expl. 1960 Ker L 1 798 : 

1960 Ker LT 760 j ( 1960-61) 18 F J R 337: AIR 

1961 Ker 44 ( 49 ) (Pt B) ,Pr 9) (DB). 


Arts. 2 26, 227— Certiorari when can be issued— 

'Error on the iacc of record'— What is. 

A writ if certiorari can be used to correct errors o£ 
law which appear on the face of the record even if 
they do not go to jurisdiction. The error of law, how- 
ever, must be self-evident. AIR 1901 SC 970; AIR 
1955 S C 233, Bel. on. 1963 Jab L J 795. 

Art. 226 — Error of law apparent on face of 

rcccord — Certiorari can issue. \ I R 1958 S C 398- 
Foil. 1960 M P L J 221 : I L F. 1959) Madh Pra 734i 
i960 M P C 180: I960 Jab L J 228: AIR I960 Madh 
Fra 217 (220) (Pt A) (Pr 6) (DB). 

Art. 220— Error apparent on face of record — 

What is, indicated. (1903) Mad L J 76 : 70 Mad L W 
278 : 19^3 Mad W N 303 : ILR 1963 Mad 752 3 
AIR 1963 Mad 399 (401) (Pt B) (Pr 9) (DB). 


Art. 226— Error on face of record. 

Where a tribunal commits a patent error in respect 
of propositioi s of law and its conclusion has been 
reached on the basis of such erroneous premises 
which go to the root of the matter the case is one 
not merely of an erroneous decision but of error on 
the face of the record which attracts the jurisdiction 
of the High Court under Art. 220 of the Constitution. 
68 Mad LW 783 i (1956) 1 Mad LJ 82: ILR (1956) 
Mad 867 : AIR 1956 Mad 72 (79) (Pt F) (Pr 23) (DB). 


Art. 226-Order without complying with statu- 
tory requirements — Validity - Error of law apparent 
on lace of decisions - Setting aside by High Court. 
See Assam Land and Revenue Regulation. AIR 195o? 


lipur 18. 

Art. 226— Error apparent on face of record- 
er-must be quashed. See Industrial Dis P^ e f_4°, L ‘ 
17, , S. 33 (2) (b). Proviso. AIR 1965 M>s 295 (DB). 
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——Art. 226— Certiorari— (Civil P. C. (1908), S. 9— 
Special Tribunal). 

Erroneous decisions of inferior tribunal— Error ap- 
parent on face of record— High Court has jurisdic- 
tion to quash order though subject-matter was one 
which was within jurisdiction of tribunal. AIR 1952 
S C 179, Expl. 1953 Nag L J 279 : I L R (1953) Nag 
126 i AIR 1953 Nag 148 (150) (Pt A) (Pr 7) (DB). 

Art. 226— Writ— Certiorari - Jurisdiction— Error 

on face of record is treated as error of jurisdiction. 

Errors apparent on the face of the proceedings are 
always treated as errors of jurisdiction for the pur- 
poses of quashing by issuing a writ of certiorari. 

Where a tribunal especially created by the statute 
in question has slated on the face of its order the 
grounds on which the order had been made and in 
law those grounds were not such as to warrant the 
decision arrived at by it, certiorari will issue in the 
High Court to quash the order. (1951) 1 All E R 268 : 
M. P. No. 37 of 1950, D/- 3-10-1950 and A M 1949 
Mad 535, Foil. 1951 Nag L I (Notes) 104 : 1951 Nag 
L J 566 1 1 L R (1951) Nag 769 i AIR 1952 Nag 4 (6) 
(Pt B) (Pr 12) (DB). 

[Overruled in AIR 1953 Nag 89 (FB).] 

Art, 220— Error apparent on face of record — 

Other remedy open— Certiorari -(Sales Tax— Orissa 

Sales Tax Act (14 of 1947), S. 12(3)). 

Errors apparent on the face of the record are 
always treated as errors of jurisdiction for purposes 
of quashing and for issuing a v/rit of certiorari. In 
such a case the objection that there is another remedy 
open to the petitioner by way of appeal under the 
provisions of law cannot stand. 

Held, on facts that the assessment was based upon 
mere guesswork. As the error was apparent on the 
face of the order it w*«s iot necessary for the assessees 
to go in appeal irrder the Sales Tax Act before invok- 
ing the jurisdiction of the High Court 24 Cut L T 
377 * (1958 9 S T C 648 i A I R 1959 Orissa 79 (80, 
81) (Pr 4a) (DB). 

Art. 226— Frror on face of record —Departmental 

enquiry — Findings based on no evidence may be 
quashed. See Ibid, Art 311(2). I L R (1959) Cut 425. 

[Reversed in AIR 1963 S C 404.] 

Art. 226 — Order erroneous on face of it can be 

interfered with. 

An order which is erroneous on its face because of 
a misapprehension of the law on the jubject is cap- 
able of being interfered with by a writ of certiorari. 
AIR 1952 Nag 4, Rel. on 1952 Nae L J 426 : I L R 
(1953) Nag 178 ; AIR 1953 Nag 16 (17, 18) (Pt B) 
(Pr 9) (DB). 

Art 226 —Certiorari — Error apparent on face of 

record — Order of Tribunal passed on conjectures 
ignoring material evidence — Constitutes error of law 
apparent on face of record— Order liable to be quash 
ea — Displaced Persons (Claims) Supplementary Act 
(19541, S. 5(1) (b). 19G3CurLJ 163 : I L R (1963) 1 
Punj* 374 i 65 Pun L R 429. 

$ 

Art. 226 -Certiorari — Error apparent on face of 

record High Court can interfere. (1962-63) 23 F J R 
412 : (1963) 2 Lab L J 29 (Punj). 

Art 220 -Certiorari— Issue of writ— Jurisdictian 

of High Court— Limits. 

The jurisdiction of the High Court to issue a writ 
of certiorari is a limited jurisdiction. The High Court 
has power to issue such a writ when an error of law 
is palent on the face of the record. I L R ( 1951 ) 1 Ra| 
815 : 1952 Raj L W 154 : A I R 1952 Raj 162 (163, 
164) (Pt A) (Prs 5, 6) (DB). 


Art. 226 — Certiorari — Issue of writ — Error 

patent on face of record— Jaipur Rent Control Order, 
S. 6(2). 

The High Court can issue a writ of certiorari 
quashing an order of the Collector under S. 6(2) of 
the Jaipur Rent Control Order, 1947, where an error 
is patent on the face of the record. 1952 Raj L W 
117 i I L R (1951) 1 Raj 724. 

139 (c). Must be an obvious point not 
requiring elaborate argument. 

• Art. 220— Error apparent on face of record. 

An error which has to be established by a long 
drawn process of reasoning on pointc where there 
may conceivably be two opinions can hardly be said 
to be an error apparent on the face of the record. 
Where an alleged error is far from self-evident and 
if it can be established, it has to be established, by 
lengthy and complicated arguments, such an error 
cannot be cured by a writ of certiorari. 

Held, that the alleged error in the judgment of the 
Bombay Revenue Tribunal, namely, that an order for 
possession should Lot be made unless a previous 
notice required by S. 14 of the Bombay Tenancy and 
Agricultural Lands Act, 1948, had been given, was 
not an error apparent on the face of the record so as 
to be capable of being corrected by a wri: of certi- 
orari. AIR 1955 S C 233, Rel. on; AIR 1953 Bom 207, 
Reversed. Satyanara> an Laxininara* aD Hegdev Malli- 
karjun Bhavanappa Tirumale, 1961 Andh l T l : 62 
Bom L R 146 : ( I960) 1 S C R 890 : 196" S C J 1065 : 
A I R 1960 SC 137 (141, 142) (Pt A) (Pr 17). 

% — Art. 226— When does error become apparent 
on face of record. 

When does an error cease to be mere error, and 
become an error apparent on the face of the record? 
The test that no error can be said to be apparent on 
the face of the record if it is not self-evident and 
if it requires an examination or argument to establish 
it, may afiord a satisfactory basis for decision in the 
majority of cases. But there must be cases in which 
even this test might break down, because judicial 
opinions also differ, and an error that might be consi- 
dered by one judge as self-evident may rot be so 
considered by another. The fact is that what is an 
error apparent on tbe face of the record cannot be 
defined precisely or exhaustively, there being an ele- 
ment of in iefiniteu^ss inherent in its very nature, and 
it must he left to be determined judicially on the facts 
of each case. AIR 1953 Bom 133, Ref. IIjri Vishnu v. 
Ahmad Lhaque, 1955 Mad W N 449 i (1955) 1 Mad 
L J (SC) 157 : 1955 S C J 267 i (1955) Andh WR (SCI 
157 : 1955 All W R 339 , 1955 SCR 1104 i 1955 
Ntg L I 1 : 1955 S C A i05i AIR 1955 S C 233 ( 244 ) 
(Pt K)(Pr 23). 

Art 226 — - Writ of certiorari — Error on face of 

record— Charge under R. 4(1) (b) of U P. Discipli- 
nary Proceedings (Administrative Tribunal) Rules, 
1947 — Failure to discharge duties properl) — Tribu- 
nal's finding against the delinquent Guilt or iuno- 
cenoe of the accused could be established only upon 
elaborate argument and interpretation of statutory 
provisions— TriburaTs finding did not suffer from an 
error apparent on the face of the record— Writ could 
not issue— Single Judge's decision, Reversed-(U. P. 
Disciplinary Proceedings ( \dministrative Tribunal) 
Rules, 1947. R 4 (1) (b). AIR 1955 S C 233 and AIR 
1960 S C 137, Foil. ILR (1963) 1 All 432 (DB). 

Arts 226 snd 227 — Error apparent on face of 

record. 

Where an alleged error committed by an inferior 
tribunal is far from self-evident and, it has to be 
established by lengthy and complicated arguments, 
such an error cannot be regarded as an error apparent 
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on the face of the record, and cannot be cured by a 
writ of certiorari according to the rules governing 
the powers of a superior Couit to issue such a writ. 
1961 Nag LJ (Notes) 37. 

‘—Art. 226 — Error apparent on face of record. 

Obiter: No error could be said to appear on the 
face of the record if it required an examination or 
argument to establish it. (1956) 2 Lab L J 328 : 60 
Cal W N 602 : A I R 1957 Cal 560 (569) (Pt E) (Pr 
32) (DB). 

Art. 226— Error apparent on face of record— An 

error which has to be established by a long drawn 
process of reasoning on points where there may con- 
ceivably be two opinions can hardly be said to be an 
error apparent on the face of the record. AIR 1960 

SC 137, Foil. AIR 1960 J & K 125 (125) (Pt G) 
(Pr 14). 

Art. 226— Certiorari— Interference can only be 

with error apparent on face of record. 

Only these errors of law which are patent on the 
face of the record can form the basis of interference 
in certiorari. The error of law envisaged should be 
so patent that a bare perusal of the judgment and the 
record on which it is based would show that there 
was aD error, Where two views are possible or 
where the decision as to whether there is an error 
of law can only be arrived at after long argument, 
such error cannot be called an error of la w appar- 
ent on the record. AIR 1952 Rom 235, Pel. on. 1961 
Ker L J 6G9 : 1961 ter L T 553. 

Art. 226 — Error on face of record— What is — 

Statement of wrong law — Effect — (Civil P. C. 
(190S), O. 41, R. 22, S. 141) _(IIou?es and Rents — 
C P» and Berar l etting of Houses and Rent Control 
Order (1949), Cl. 21). 

An error of law apparent on the face of the record 
exists where a tribunal or Court states a proposition 
oi law which is fundamental to the decision of the 
case and which, oo examining it as a proposition of 
law, one can say is erroneous. If there is a general 
error in the application of the law, add the chain of 
reasoning has to be examined to find out the error, 
then there is not an error on the face of the record. 

Where in an appeal by a tenant under Cl 21 of the 
C. P. and Berar Rent Control Order, 1949, the Addi- 
tional Deputy Commissioner stated it as a proposition 
of law that unless an appeal was filed by the res- 
pondents before him, they were not entitled to 
sustain the or ier on any ground which had been 
decided against them before the Rent Controller, 
it is an erroneous proposition of law, and as it was 
fundamental to the decision of the appeal before 
him, it can be described as an error of law apparent 
on the face of the record. Writ is competent. 1958 
MPC 234 : 1958 Jab L J 285 i 1958 M P L J 438 i 
AIR 1958 Madh Pra 221 (223) (Pt C) (Prs 7, S, 9) 
(DB). 

Ait. 226 — “Error apparent on face of the 

record.” 

An error which has to be established by long 
drawn process of reasoning on paints where there 
may conceivably be two opinions cannot be : aid to 
he an error apparent on the face of the record. AIR 
1961 Manipur 28 (30) (Pt B) (Pr 1 >, 

Art. 226 — Certiorari — Error of law' apparent on 

face of record — To consider question, court cannot 
travel outside record of case. (1965) 2 Mys L J 187 

(DB . 

Art. 226 — Error apparent on face of record. 

No error could be said to be apparent on the face 
of the record if it wis not self evident and if it 
required an examination or argument to establish it. 


AIR 1953 Bom 133, Foil. 30 1 Mys :L J 97 i (1958) 2 
Lab L J 613 : ILR (1957) Mys 388 i A I R 1958 Mys 
85 (89) (Pt C) (Pr 24) (DB). 

—Art. 226— Mistake or error apparent on face of 
record must be one of inadvertence and not of judg- 
ment — Existence of error apparent on face of record— 
Review rejected — High Court will interfere in writ 
jurisdiction. See Civil P. C. (1903), O. 47, R. 1. AIR 
IS 65 Orissa 49. 

—Art. 226— Error apparent on face of record can- 
not be determined with reference to extraneous 
facts. 

The error apparent on the face of the record can- 
not be determined with reference to new and ex- 
trinsic facts transpiring in the writ petition or other- 
wise. (1965) 1 Lab L J 349 (Orissa). 

Arts. 226, 227 — Scope — Error apparent on the 

face of the record — Controversy requiring adjudica- 
tion ol facts — Not within the scope of jurisdiction 
conferred on Courts by Arts 226 and 227 of the 
Constitution. ILR (1965) 2 Punj 266. 

Art. 226 — Error apparent on the face of the 

record— Error requiring lengthy aod elaborate argu 
merits for its establishment— Not an error apparent on 
the face of the record so as to justify interference 
under Art. 226. A I R 1960 S C 137, Foil 65 Pun 
L R 990 j ILR (1964) 1 Punj 177 i AIR 1964 Punj 
138(141) (Pc B) (Pr 9). 

Art. 226 — Error apparent on face of record— 

What is. 

It is well settled that even if two views can be 
taken but the view adopted is a possible one, 
the High Court will not interfere under Art 228 if 
after long and eleborate arguments it comes to the 
conclusion that the view which has not been ac- 
cepted was the correct view, as that will not cons- 
titute an error apparent. 65 Pun L R 33 : A I R 
1963 Punj 158 (162, 163) (Pt C) (Pr 13). 

Arts. 226 and 227 — Certiorari — Error when 

apparent on face of record, indicated - Error not ap. 
parent on face of record— Interference not desirable 
— Powers of High Court under Art 2 27 and Civil 
P. C. (1908), S. 115, stated (1961-62) 20 F J R 270 * 
(1961) 2 Lab L'J 615 (Punj;. 

Art. 226 -Certiorari -Error apparent on theface 

of record — what is indicated — High Court cannot de- 
termine such error bv examining evidence in the 
ease. A l R 1958 S C 298: A I R 1952 B >m 235; A 1 R 
1955 Raj 19, Fel on. A I R 1953 Raj 84, Dist. 1961 
Raj L W 42 : I L R (I960; 10 Raj 1638. 

Art 226 - Error apparent on face of record. 

An error of law apparent on the face of the record 
means that the Court should be able to find out the 
error without long arguments of a balanced nature 
on either side. No great citation of authorities should 
be necessary to discover the error and the Court 
should be able to say after a careful perusal of the 
wordf of the law that there is an error of law in its 
application. 195S Raj LW 12 1 : I L R (1958) 8 Raj 

137. , „ r 

139 (d). Proof. 

Art. 226— Grounds of interference— Duty of ap- 
plicant. 

The Inccme-tax Officer is entitled to proceed to issue 
notice for reassessment proceedings under S. 34 (1) 

(a) of the Income-tax Act in all cases where he 
believes that the income of the assessee has escaped 
assessmen: by reason of failuie to disclose truly or 
fullv material facts. When a person applies under 
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Art. 220 challenging the validity of the notice issued 
under S. 34 of the Income-tax Act, the burden under- 
taken by the petitioner must be to prove the total 
absence of jurisdiction of the Income-tax Officer to 
proceed under S. 34 of the Act and this absence of 
jurisdiction must be apparent on the face of the re- 
cord. For that purpose it is absolutely necessary 
for the peiitioner to prove that the Iccome-tax Officer 
did not have any reason to believe that the assessee 
bad failed to disclose fully and truly ell material 
facts, and that accordingly the Income-tax Officer 
was not entitled to proceed under S. 34 (I) (a). On 
a mere allegation in the petition that reasons have 
not been recorded by the Income-tax Officer and that 
the Commissioner was not satisfied, the Court is Dot 
bound to go into the evidence and insist that the 
Iccome-tax Officer is bound to produce before it the 
reasons recorded by him and the Commissioner’s 
satisfaction in respect thereof. (1960) 39 I T R 182 : 
62 Bom LB 823 » AI R 1961 Bom 5 (8,9) (Pt A) 
(Prs 13, 14, 18). 

139 (e). Speaking orders. 

Art. 226 — Error apparent on face of record — 

Incorrect interpretation of statute — Order passed 
by Chancellor of .University— Writ of certiorari— 

(Allahabad University Act (3 of 1921), S* 42). 

An erroneous interpretation of the provisions of a 
statute may be considered by the superior Court as 
an ‘‘error apparent on the lace of the record.” It is 
the duty of (he High Cmrtto finally determine the 
law of the land. It is for the superior Court to exa- 
mine the decision of an inferior tribunal and see if 
the law has been correctly followed by the inferior 
tribunal. If it finds on the face of the order, which 
is a speaking order, that it had not observed the law 
as determii ei by the superior tribunal inasmuch as 
it has he d contrary to that law, it can quash the 
Older oi the inferior tribunal. 

Hence, in the case of a decision given by the 
Chancellor of a University it is open to the High 
Court to examine the order of the Chancellor which 
is a M spe A king order"’, to consider the interpretation 
which he places on the statute and the reasons there- 
for which he gives and, on finding that he misinter- 
reted the relevant provisions of the statute, to quash 
is order in the exercise of its power of ceitioraii. 

AIR 1955 S C 233, A I R 1955 S C 425, A 1 R 1955 
All 557, Rel.on. A I R 1956 Alt 603 (0C4, 605, 607, 
608) (Pt F) Pis 1, 6, 15, 16, 20) (DB). 

Art. 226 — Certiorari — Error on face of record — 

Power of Superior Court to disturb decision of in 
ferior Court oo question of jurisdiction — Board of 
Revenue erroneously entertaining and allowing re- 
vision uoder S. 275, U. P. Tenancy Act — Decision 
wl ether can be quashed by writ of certiorari under 
Ait. 220— (Tenancy Laws — U« P* Tenant y Act (17 
of 1939), S. 275). 

The power of the High Court to issue a writ of 
certiorari is not confined to the grounds where the 
subordinate Court has acted without jurisdiction or 
in excess of its jurisdiction but also on the ground 
that there is an error of law apparent on the face of 
the record. 

If a certain order passed by the subordinate tri- 
bunal gives the reasons for the decision, that is to 
say, it Is a speaking order as it is termed by English 
Courfs, then it is open to the High Court, in the exer- 
cise cf its power under Art. 220 of the Constitution, 
to scrutinise the reasoning of the subordinate tribunal 
so far as can be clone without going outside the order 
itself, examine it and if the Court finds that the rea- 
sons are mar.ife>tly wrong on a question of law and 
the conclusions arrived at by the Courts below are 


apparently erroneous, then it is open to the High 
Court to exercise its jurisdiction under Art. 220 cl 
the Constitution and quash such a decision. AIR 
1955 S C 233, Rel. on. AIR 1955 All 131, Pef. 

The question whether a matter is to be decided by 
a subordinate Court as an issue in the case and as 
such relating only to the exercise of its jurisdiction 
or it is a matter on which the jurisdiction itself de- 
pends and is collateral to the exercise of the jurisdic- 
tion is a question which can be determined on the 
language of the section under which the Court has 
been constituted or has been given the power to 
entertain and decide a matter. 

Under S. 275, U. P. Tenancy Act the Board of 
Revenue can only interfere with an order passed by 
the subordinate Court if the grounds enumerated in 
Cls. (a) to (c) of the said section exist. It is a condi- 
tional jurisdiction exercisable by the Board of l e- 
venue. Any decision by the Board of Hevenue as 
to the existence or non-existeDce of conditions men- 
tioned in the section is not a decision on any issue 
in the caie which the Board had to decide. 

It is a decisioa with regard to the existence or 
non existence of the conditions on which its jurisdic- 
tion depended and any decision by the Board, whe- 
ther explicit or by implication, on this point can be 
looked into by the High Court in the exercise cf its 
w’rit jurisdiciion and if the Court is of opinion that 
the Board of Revenue has exceeded its power of 
itterference with the order oi the Assistant Collector, 
on grounds not permissible under S. 275 then uch 
a deciion can be interfered with by the His^h Court. 
Case-law, Ref. I L R (1955) 2 \I1 724 : 1955 All L J 
570 : 1955 All W R (H C) 494 : A I R 1955 All 557 
(560.561, 562) (Pt B)(Prs II, 17) (DB). 

226 — Speaking order — What is — Mere 
brevity of order-if ground ior interference. 

Where the main case put forward by the petitioner 
as to the ii justice of holding him vicariously res- 
ponsible wa*, as a matter of tacL consid. r* d by the 
Collector and reasons were given for the decision it 
cannot be said that the order is not aspeik ng one 
merely because it is orief. Brevity of the order does 
not mean that it is necessarily bad any more than 
prolixity makes for soundness. AIR 1931 Audh Pra 

350 (353) (Pt A) iPr 15). 

Art. 220— Certiorari — When cun issue- Manifest 

error of la jv— A ssam Excise Rules— Tender for excise 
shop — Rejection of, for omission to mention certain 
facts in form — Issue of certiorari — (Assam Excise 
Rules. R. 205). 

Manifest error of law is a ground on which the 
High Court can issue a writ o* certiorari in the exer- 
cise of its powers under Art. 220. If on the examina- 
tion of the order itself which is a speaking order, it 
appears to the High Court that an erroneous view 
has been taken by the interior tribunal on the ques- 
tion of law, High Court will certainly inter ere with 
such an order, in the exercise of its power under 
Ait. 220. 

Where the Appellate Authority under the provi- 
sions of the Assam Excise Rules rejects a tender 
hol ding that an omission to mention some of the tacts 
which could be mentioned under Column 10 is a 
failure to comply with the mandatory provn ion, it 
commits a manifest error of law and its order is 
liable to be quashed. I L R (195S) 10 *ssam 407 : 
A I R 1959 Assam 64 (64, 65, 60) (Pr 2) (DB). 

Art. 226— Certiorari— Error of law apparent on 

face of record — (Houses and Rents — Truvancore- 
Cochin Buildings (Lease and Rent Central) Order 
(1950,, Ss 2 (I) and 4). 

An error of law apparent on the face of the record 
is a sufficient ground for interference under Art. 220. 
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The record must contain at least the document which 
initiates the proceedings, the pleadings it any, and 
the adjudication, but not the evidence, nor the reasons, 
unless the Tribunal chooses to incorporate them. If 
the Tribunal does state its reasons, and those reasons 
are wrong in law, certiorari lies to quash the decision. 

Where an order says that a transaction is a lease 
and not a rent arrangement or that lease caDnot come 
within the purview of the Rent Control Order, the 
order is vitiated by an error of law apparent on the 
face of the record and, being a qua^i-judicial order, 
it is subject to correction by a writ of certiorari. 1957 
Ker L J 380 i 1957 Ker L T 411 » A I R 1957 Ker 
109 (111, 112) (Pt F) (Prs 7, 8, 9, 11). 

Art. 22G— Certiorari — Issue of writ — Speaking 

order* 

An order which is a speaking order and erroneous 
on its face because of a misapprehension of the law 
on the subject is capable of being interfered with by 
a writ oi certioiari. I Lit (1953) Nag 178 i 1952 
Nag L 3 42G : A I R 1953 Nag 16 (17) (Pt B) (Pr 9) 
(DB). 

—Art. 226 — Certiorari — When to issue — Error 
apparent on face of record- ‘Speaking order’— Order 
of Commissioner under S. 18-B of Bihar Act (3 of 
1947)— Interference. 

A writ of ceniorari lies not merely when the 
inferior tribunal acts in excess of jurisdiction, but 
also when the tribunal commits an error of law 
patent on the face of the record. It is also well 
settled that what is an error apparent on the face of 
the record that is what is “speaking order” calling 
for an interference, is a question that has to be decided 
on the facts of each case “Speaking Older” is one 
v/hich, on mere perusal, springs to one's mind as 
being erroneous and docs not require a careful and 
elaborate argument to establish that there has been 
an error of law. 

Where the Controller as well as the Collector 
under the Bihar Buildings (Lease, Rent and Eviction) 
Control Act considered the irregular deposit of the 
rent with the Collector to the credit of the landlord 
as amounting to non-payment of rent and they fur- 
ther found tnat the personal requirement of the house 
by the landlord had been made out but the Commis- 
sioner in revision under S. 18-B of the Act reversed 
their findings, and came to the conclusion, on the 
materials on the record that there had been no non- 
payment of rent and the plea oi personal requirement 
was not bona fide: 

Held, that the Commissioner was perfectly entitled 
In law in coming to his own conclusion and finding 
on the materidl before him, and that no manifest 
error apparent on the face of the record had been 
shown to call for interference. A l R 1957 Pat 57 
(59/ (Pr 8/ (DB). 

Art. 22G— Speaking order —Certiorari when can 

be granted —Finding as to sub letting, if conclusive 
— (Houses and Rents— Bihar Buildings (Lease, Bent 
and Eviction) Control Act (3 of 1947), S. li (1) (a) ). 

When a tribunal makes a speaking order and the 
reasons given in that order in support of the deci- 
sion are bad in law, certiurari can be granted. But 
certiorari is only available to quash a decision for 
error of law if the error aopears on the face of the 
record. (1951) 1 K B 711, Foil. 

It is really for the tribunals under the Bihar 
Buildings (Lease Bent and Eviction) Control Act to 
determine whether in fact there was subletting or 
not, and a finding arrived at by those tribunals must 
be taken as conclusive, unless some defects appear on 
the face of the record. AIR 1951 S C 115 and (1874) 
5PC 417, Foil. 1956 BL JR 217: AIR 1955 Pat 
516 (517, 518) (Pt A) (Prs 2, 3) (DB). 


Art. 226 — Error apparent on face of record—* 

Certiorari to be granted. 

A writ of certiorari can be issued to correct an 
error of law which is manifest on the face of the 
record. Certiorari is not a remedy which can be 
granted only where an inferior tribunal has acted 
without or in excess of its jurisdiction, but it can also 
be granted when the decision of the inferior tribunal, 
where the latter has embodied the reasons for its 
order, has made a' speaking order”, and those reasons 
are bad in law. I L R (1959) 9 Raj 821 : 1960 Ra| 
L W 486 : A I R 1960 Raj 25 (41) (Pt G) (Prs 69, 71) 
(DB). 

Art. 22G— Error on face of record— Interference 

— Power of High Court. 

While exercisirg its jurisdiction under Art. 226 of 
the Constitution the High Court does not function 
as a Court of Appeal. It is only when the order of 
the inferior tribunal or body is a speaking order and 
there is an error of law on the face of the record that 
the Superior Court has power to quash it by certiorari 
writ. AIR 1952 Cal 789, Rel. on. AIR 1956 Tripura 
35 (40) (Pt D) (Pr 18). 

139 (f). Non. speaking orders. 

Art. 226 — Duty of applicant — Government 

passing order ‘in interests of justice’ — High Court 
will not interfere— (Houses and Rents— U P. Tempo- 
rary Control of Rent and Eviction Act (3 of 1947), 
S. 7 (F) ). 

Where on a representation made by a landlord 
under S. 7 (F), U. P. Temporary Control of Rent and 
Eviction Act, the State Government passes an order 
'in the interests of justice' the order is a non-speaking 
order. It is not open to the High Court, in pro- 
ceedings under Art. 226 and without any furrher 
enquiry, to go behind, the language of an inscrutable 
or non speaking order. It is for the petitioner, in 
proceedings under Art. 220, to make out a prima 
facie aase which will enable the Court to ask the 
respondent to show cause against it. AIR 1959 All 
737 (738,739) (Pr 5). 

Art. 226— Writ of certiorari -Error apparent on 

face of record — Income-tax Act (1922), S. 41 (1). 
Proviso — Failure to quote section or set out reasons 
in order of assessment — This is not error apparent 
on face of record. 

The failure of the Income-tax Officer to indicate 
the reason for applying the maximum rate of tax is 
not such an error apparent on the face of the record 
as to justify an order quashiDg it by the issue of the 
writ of certiorari. The contention that there is an 
error of law apparent on the face of the record, in the 
failure of the Income tax Officer to quote the provi- 
sions of the Income-tax Act aid set out the reasons 
in the order made cannot be accepted. For that can 
by ro means be treated as an error of law apparent 
on the face of the record. (’65) 69 Cal \V N 984. 

Art. 226 -Certiorari— Error apparent on the face 

of the record— Court required to go bevond order of 
tribunal to determine alleged errors —Errors cannot 
he held to be apparent on face of record Sea 
Customs Act (1878), S. 30. 

Where the order of the Assistant Collector of 
Appraisement was attacked on the ground that provi- 
sions of S. 30, Sea Customs Act had not b?en followed 
in that no mention was to be found in the order 
about the wholesale cash piice or the trade discount, 
nor was there any determination as to the wholesale 
cash price less trade discount for which goods of 
the like kind and quality are sold or are capable of 
being sold at the time and place of importation : 


1079 


CONSTITUTION OF INDIA (1950). Arts. 220 & 32, Note 139 (g) 


Held, that in order to sustain these objections 
before the High Court the petit ; oner would have to 
take the Court to the calculations and computations 
made by the Assistant Collector of Appraisement 
which did not appear on the face of the order and, 
therefore, it could not be said that there was an error 
on the face of the proceedings. AIR 1961 Cal 195 
(198) (Pt D) (Pr 6). 

139 (g). Error should not be mere 
clerical, accidental or formal. 

—Art. 226— Error of law or jurisdiction. 

The question of adverse possession is a question of 
law based on facts; and if arrived at erroneously, 
without proper materials, would render an order or 
decision void in law. Errors apparent on the face of 
the proceedings are always treated as errors of 
jurisdiction for the purpose of quashing by issuing a 
writ of certiorari. The error apparent should not, 
however, be a mere accidental or formal error which 
•could be set right by amendment, it must be a sub- 
stantial error and one which goes to the root of the 
matter. Where the conclusion which is made the 
basis of assuming jurisdiction is erroneous and void 
in law, (there being no material in law to justify the 
conclusion) the order must be held to be ultra vires 
and is liable to be quashed by a writ of certiorari. 

AIR 1949 Mad 535, Rel. on. ILR (1951) 11yd 788 i 
AIR 1951 Hyd 137 (138) (Pt B) (Pr 4). 

139 (b). Error apparent on face of 
record— Illustrative cases. 

• Art. 226— Error of law apparent ou the face of 

the record - Direction under S* 43- A, Motor Vehi- 
cles Act — Disobedience — Relevant consideration in 
•the matter of granting stage carriage permit not 
taken into account under manifest error of law — • 
There is error of law apparent on face of record. 

A I R 1959 S C 694 and A I R 1959 S C 896 and 
Civil appeal No. 198 of 1962, D /- 17-9-1962 (SC) and 
Civil Appeal No. 213 of I960, D/- 10*10-1960 (SC), 
Disting K. M. Shmmugam, Proprietor, K. M.S. Trans- 
port, Madras State v. S. R. V. S. (P.) Ltd., (1964) 1 
S C A 428 : (1964) 2 S C J 120 : (1964) 2 Andh W R 
(Sq 13 : (1964) 2 Mad L J (SC) 13 : (1964) 1 S C R 
809 : AIR 1963 S C 1626 (1629, 1630, 1631) (Pt B) 
x'Prs 7, 8, 9). 

• Art, 226-Certiorari— Error apparent on face of 

record — Industrial dispute— Dismissal of employee— 
Question whether'.enq iiry was heid by management 
before dismissal —Perverse findings by Labour Com- 
missioner and Industrial Court that no enquiry was 
held— There is error apparent ou face of record 
Good ground for High Court to corrcct^thut error 
under Art* 226. Special Civil Appln* No. 59 of 1959, 
D/- 17-10-1959 (Bom\ Reversed. Provincial Transport 
Service v. State Industrial Court, Nagpur, 11963) 
S S C R 650: (1962) 2 Lab L J 360 j (1962-63) 23 
Fir 1 02* (1962) 5 Fac L R 294: 65 Bom L R 2b8j 
(1903) 7 Fac L R 152 i (1963) 2 S C J 412: AIR 1963 
SC 114(117) (Pt C) (Pr 9). 

H Art. 226 — Representation of the People Act 

(1951), S. LOU (2) (c) — Wrong decision of Election 
Tribunal — Jurisdiction— Error on face of record — 
Ali 1954 Nag 166, Reversed.: 

In maintaining the election of the successful candi- 
date on the basis of 301 votes which were liable to be 
rejected under R. 47 (L) (c) the Tribunal commits an 
error. But tins error is not one of jurisdiction. Because 
the Tribunal has juiisdiction to decide whether on a 
construction of section 100 (2) (c) it can go into the 
fact of breach of R. 23, and if it committs an error, 
It is an error in the exercise of its jurisdiction and not 


in the assump'ion thereof. But the error is manifest 
on the face oi the record, and calls for interference 
in certiorari. AIR 1954 Nag It 6 Reversed. Hari Vishnu 
v. Ahmad Ishaque, 1955 Mad W N 449 i (1955) 1 
Mad L ] (SC) 157 i 1955 ? C J 267 i (L955) Andh 
W R (SC) 157: 1955 All W R 339 i 1955 S C R 1 104t 
1955 Nag L J 1 i 1955 S C A 105 : AIR 1955 SC 233 
(249) (Pt V) (Pr 38). 

Art. 228— MistaVe apparent on face of record — 

Ejectment suit dismissed on merits — Additional Com- 
missioner in appeal setting aside judgmert and send- 
ing back casefor de novotrial after making landholder 
party to suit— Further appeal to Board of Revenue 
summarily rejected — Appellate Courts by not going 
into merits held committed mistakes apparent on face 
of record — Tenancy Laws — U. P. Tenancy Act (17 of 
1939), S. 180— Civil P. C. (1908), S. 99. 1965 All L J 
884. 

—Art. 226 — Income-tax Act (1922), S. 34 (1) (a) — 
Notice by Income tax Officer under S. 34 (1) (a) — 
Notice in contravention of principle of law laid in a 
High Court decision — Held, that there was patent 
error of law causing failure of justice and hence 
ordercould be set a c ide in writ jurisdic f ion. AIR 1961 
SC 372, Rel. oa. (1965) 1 I T J 114 : (1965) 57 I T R 
583 (All). 

Art. 226- U. P. Consolidition of Holdings Act 

(5 of 1954), Ss. 38 (2) and 12— Error apparent on 

face of record— Only one view possible on interpre- 
tation of scheme under Act— View preferred by revi- 
sional authority untenable in law — There is error 
apparent on face of record and High Court will 

quash it— 1902 A L J 888, Disting. 1965 All W R 
(HC) 279 i 1965 All LJ 790. 

Art. 226— Error apparent on face of record — 

Error of law— Finding of fact in the face of con- 
trary evidence in existence — It is error apparent on 
fa :e of record. AIR 1964 All 228 (229) (Pt A) 
(Pr 3). 

— Art. 226— Patent error of law— U. P. Industriil 
Disputes Rules (1949), R. 42. 

Where there is a patent error of law in the reason 
given by the Industrial Tribunal while holding 
R. 42 (1) of the U. P. Industrial Disputes Rules to bo 
mandatory, the reason given being that the word 
‘•shall’* has been used in the main clausa and in the 
sub-clauses of this rule and further by its wrong 
interpretation of R. 42,. the tribunal has failed to 
administer the law which it was bound to do, the 
High Court will interfere under Art. 220 of the Con- 
stitution and the fact that the construction presented 
some difficulty does not make any difference. A I R 
1962 Mad 327, Pel. on. (1964) 1 Lab L J 730 i (1964) 
8 Fac L R 1 (Ail). 

— Art. 226 — U. P. Large Land Holdings Tax Act 
(31 of 1957), Ss. 2 (16), 4, Expl. 1 — Scope and appli- 
cability of S. 4 — Clubbing of property- Circumst- 
ances necessary for — Family Deity, Sarbarkar and 
guardian of minor Sarbarkar, no family— Constitution 
of India, Art. 220— Eiror apparent on the lace of the 
record.' See U. P. Large Land Holdings Tax Act (31 
of 1957), S. 2 (10). 1962 All W R (H C) 57. 

Art. 226 — Error apparent on face of record — 

Appeal under S. 35, Central Excises and Salt Act, dis- 
missed by Deputy Collector — No reasonable opport- 
unity given to appellant to challenge order appealed 
against —Deputy Collector not applying his mind to 
various pleas raised in grounds of appeal — Order is 
defective — High Court can under Art. 220 rectify 
error v/hich is apparent on lace of record — Central 
Excises and Salt Act (L944), S. 35. 1960 Cri L J 867 i 
AIR 1960 All 402 (404. 405) (Pt B) (Prs 11, 12. 17). 

Art. 226— Finding of fact. 

A finding of fact reached on the bisis of additional 
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evidence which ought not to have been admitted 
would justify interference on the grouud that an error 
of law had been committed. AIR 1951 S C 193, Foil. 
AIR 1960 All 304 (317) (Pt J) (Pr 61). 

Art* 226 — Rules under U. P. Municipalities Act, 
S. 153 -Municipal Account Code, R. 132, Item No. 17 

— Scope of — Sewing machines when exempt from 
Octroi duty - Order holding all machines exempt 
from tax— Error apparent on laca of record — Order 
quashed by writ :of certiorari. See Municipalities — 
U. P. Municipalities Act (2 of 1916), S. 153. 1960 All 
L J 833. 

— Art. 226— Error on face of record — Representa- 
tion of the People Act, 1951, S. 117 — Rules regarding 
deposit and Government Treasury Receipts -Duty of 
Court to look into — Ignorance and disregard of rules 
is error on face of record — Cer iorari can issue — 
Issue of. See Representation of the People Act (1951). 
S. 117. AIR 1960 All 113 (DB). 

— Art. 22G — Certiorari — When can issue— Dis- 
regard of provisions of S. 3, Income-tax Act — Error 
apparent on face ot record — Certiorari to qua? h 
assessment order— (Income-tax Act (192 2), S. 3). 

Certiorari will be issued for correcting errors of 
jurisdiction. Where the Income tax Officer charges 
tax on the income in the hands of the association 
after it has been charged in the hands of the indivi- 
dual members of the association, the officer totally 
disregards the effect of the provisions of 5. 3,:Ircome- 
tax Act, so that he commits a manifest error apparent 
on the face of the record and certiorari can issue to 
quash the second assessment. A I R 1953 Punj 55, 
Disting. A I R 1954 S C 44 0 and A I R 1955 3 C 233, 
Rel or . IIR (1958) 2 All 805 : (1959) 37 I T R 107 : 
AIR 1959 All 456 (459) (Pt E) (Pr 5) (DB'. 

—Art. 226 — Error cp, parent od face of record, 

An order which is not in conformity with what is 
provided in an Act and an order passed on a wrong 
view of the law as interpreted by the High Court 
suffer from an apparent error of law and can be 
interfered with under Art. 226 1 L 1< (1959) 2 All 

403 i 1959 All W R (H C) 691 i 1959 All L J 897. 

Art. 226— Certiorari — Grounds for issue (f writ 

—Error of law.’ 

A writ or certiorari can issue not only on the ground 
of jurisdiction but also on the grouud of manifest 
erro, of law; an ' a decision based on no evidence 
can be treated to be a manifest error. If on the face 
of the record it is apparent that the trial Court has 
come to a decision on no evidence it will be a manifest 
error of law amenable to a v rit of certiorari by the 
Court. TER (195#) 1 All 5 77: AIR 1958 All 532 
(539) (Pt E) (Pr 15). 

Art. 226 — Powers of High Court — Power to 

quash orders— Error of law. 

It is true that the High Court in exercise of it? 
powers ur er Art. 226 of the Constitution does rot 
sit as a Court of appeal but where the decisions of 
the Appeal Officer and the Commissioner have been 
arrived at in disregard of the provisions of S. 147 (1) 
(c), U. P. Municipalities Act and are manifestly 
erroneous the orders will be quashed under Art. 226. 

I L R (1957) 2 All 224 i AIR 1958 All 21) (214) 
(Pt D) (Pr 16). 

——Art. 226 — Certiorari — Order of Chancellor of 
University that petitioner was not entilled to be 
member of Executive Council — Order on face of it 
erroneous in law. Se? Allahabad University Act (3 of 
1921), S. 42. AIR 1955 All 131. 

Ait. 226 — Error on face of record— Tribunal act- 
ing in flagrant disregard of rules of procedure or 
against principles of natural justice — Error can be 


corrected by certiorari. AIR 1955 N U C (All) 4170 
(DB). 

Art. 226— Error apparent on face of record. 

Before S sold his six plots to B a lease was executed 
in favour of N whose name therefore came to be 
recorded in khatauni as a tenant in 1942. WhdnE 
sued to eject N uncer S. 180, U. P. Tenancy Act and 
N’s second appeal was pending before the Board of 
Revenue, N applied under Rr. 4 and 5 of the Rules 
framed under the U. P. Act, 1 of 195L. Meanwhile 
the Board refected N’s secoi d appeal holding that N 
though recorded as an occupant in the year J350F,. 
was not correctly so recorded because he was not ia 
possession for seven days in that year from 23-0 1949' 
to 30-0-1949. It also held thatN could not be deemed 
to have acquired the rights of an Adhivasi under 
S. 20 and was, therefore, liable to be ejected. On 
application under Art. 220 

Held that (i) CIs. (b) (i) and (b) (ii) of S. 20 do not 
require th 3 proof of actual possession in the year 
1356F. What they require merely is the entry of a 
person's name as an occupant in the Khasra or 
Khatauni of 1350F. 

In view of Expl. If and III to S. 20 unless the entry 
of the year 1350F had been corrected or ordered to 
be corrected before 1-7- 1952, it would beDkeniobe 
correct and although an occupant means a person in 
possession, S. 20 requires rot the fact of a p< rson 
being an occupant but the fact of his being recorded' 
as an occupant. 

Hence the right of an Adhivad had accrued to N 
and the appeal before the Boi rd cf 1 ever ue and the 
suit itself, in which the appeal w*s pending, were 
liabie to be stayed under h. 4 and then to be abated 
under R. 5. 

(ii» T here w r as a clear error of law on the face of 
the judgment cf the Board of Revenue, and the order 
must be quashed, .19 “5 A L 1 (Rev) 95, Dissented from. 
AIR 1955 N U C (All) 3552 (DB). 

- ^rt. 220 — Error must be apparent on face of 

record— Election disputes— Municipal election— E ec- 

tion petition— Application for amendment— Discretion 
ofTii’ounal — Refusal to amend on groun t that if 
amendment were not allovvtd, petili >n would be dis- 
miss d and it allowed it would depiis-e opposite party 
or righto accrued to him — There is error of law 
apparent on face of record — High Court can issue 
wri of certiorari —(Mur icieali'ies— U. P. Municipali- 
ties Act (2 of 1916), 8s. 20 and 23). (Civil I .C. (*K)8) 

O. 6, R. 17) — Electian disputes — Mm icipal election) 
(Election). AIR 1955 N U C (All) 3542. 

Art. 226 — Madras Village Panchayats Act (10 o£ 

1950), S. 112 — 6ules for decision cf Election Disputes 
Rr. 11, 12 — scope — Elect i on challenged on grouud of 
corrupt practice — Securing votes :h rough bribery or 
improper inducement alleged— Offence under S 171B 
cl I. P. C. — Connection bstwem the offeree and 
the candidate or hi. agent must he established 
Burden of proot — No finding given by the Tribunal 
about the existence of such counection-l'fect— 
Setting asi ie of the elecli ms, without such definite 
finding, is an eiror apparent on the face of the record 
— Certi rari issued. See Panchayats — Madras \ illage 
Panchayats Act (10 of 1950), S. 112. (19G2) 2 Andt 
L T 230. 

Art 226 —Certiorari — Error apparent on face of 

record — Award of industrial Tribunal dealing sepa- 
rately with different claims— Award vitiated by error 
on face of record as regards one such n atter but not 
as to others — Award may be set aside partially. 
(1959) 2 Lab L J 704. AIR 1960 Andh Pra 485 (486/' 

(Pt A) (Pr 3). 

Art. 226 — Ceitiorari — Error apparent on face of 

record — Meanirg — Award of Industrial Tribune.) 
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holding that no balance for payment of bonus was 
available — Tribunal enumerating several beads of 
deductions from gross profit to find out surplus— 
Principles on which depreciation and rehabilitation 
are allowed not lully appreciated bv Tr.bunal— Held, 
there was error apparent on face of record. (1959) 2 
Lab L J 704 : A I R 1960 Andh Pra 485 (486, 487) 
(Pt B) iPr 6). 

Art. 226 - Civil P. C. (1908), 0.47. R. 1 (1) — 

•‘Error apparent on face of record” — Fail are to give 
proper efftci to decision cited before Court or Tribu- 
nal is error on face of record — Further, if the Tribu- 
nal has the necessary jurisdiction and if in the exercise 
of that jurisdiction it has to decide for itself whether 
there is such an error as calls for its exercise, then 
the High Court will not in the exercise of its jurisdic- 
tian under Art. 226, which is not that of an appel 
lata Court, decide whether there is such an error or 
not. See Civil P. C. (1908), O. 47, R. 1 (l). A I R 1960 
Andh Pra 17. 

Art. 226-Certiorari — Error apparent on face of 

record. 

Where the labour Appellate Tribunal remands the 
case to the Industrial Tribunal to decide an issue 
whether the interim relief should be continued to be 
paid to the workers 1 either wholly or in part and 
the Tribunal does not consider the question whether 
the workers were entitled to the continuance at least 
of a part ol the interim relief, there is an error appa- 
rent on the face of record and the writ of certiorari 
will issue. (1960-2) Lab L J 394 ( Andh Pra). 

— Arts 226 and 311— Scope — Rules of procedure 
relating to disciplinary enquiries of Dis'rict Board 
aud yfunicipai employees “Contravention of — \\ hat 
amounts to. 

Held, on facts that the petitioner was placed under 
Giade f. His probition was declared to have been 
completed .*atisfactoi ily anl he was also given certain 
increments. The effect of what is. now alleged to be 
the re-fixation ol s* niority is undoubtedly demotion 
of the petitioner from Grade I to Grade II. The 
demotion of the petitioner, consequent upon the 
order, will operate a.i a ‘reduction in rank’. The post 
he was holding as a teacher in Grade I was a substan 
five port. The order of the Director as affirmed by 
the Government is one of a re Juction ia rank of the 
petitioner and ha3 been made in contravention of the 
procsdure prescribed. It is an error of law apparent 
on the face of che recori The wr t of certiorari 
shall be issued. AIR 1959 Mad 1, Distiag.; A I R 
1958 S C 36, Applied. (I960) 2 Andh W R 218 i 
(I960) 2 Lab L J 387. 

Art, 226 -Error apparent on face of record -Mis. 

taken view of Jaw — ^Madr^s Htrsditary Village 
Offices Act (3 of 1895), S. 10 (2) ). 

Where the Collec'or has on a mistaken view of the 
qualiacations necessary for the appointment of a de- 
puty under S. 10 (5) ot Madras Act (3 of i 895), relus- 
®d to uphold the order of appointment made by the 
Divisional Officer, there is an error apparent on the 
face of tne record and the exercise of the revisiotal 
powers bv the Collector are not a proper exercise of 
the jurisdiction vested in him and his order can be 
quashel by certiorari. 1958 Andh L T 847 i (1951) 2 
Andh W R 692. 

Art 226 - Notification under —Necessary elements 
—Absence of — Notification was vitiated bv an error 
of law appirent on the face of the record — Minimum 
Wages Act (1948), S. 4 ( I ). A I R 1957 Andh Pra 5G5. 

Art. 226 — Error apparent on face of record — 
Meaning of — Departmental action — Necessary docu- 
ment not referred to— Effect. 


It cannot be defined precisely ©^exhaustively as to 
what is an error apparent on the face of the record. 
Havicg regard to the element of indefiniteness in- 
herent in its very nature, it must be left to be deter- 
mined judicially on the facts of each case. 

Thus where a grain purchase Tahsildar who was 
directed to check the stock in a certain mill sent his 
report without withholding any necessary informa- 
tion from his superior officers and had also suggested 
therein that an action should be taken against the 
miller, but this report was not filed in the criminal 
proceedings against the miller and no reference to it was 
even made in the judgment of *he Tribunal in the de- 
partmental action against the Tahsildar. 

Held, thafc the omission was an error apparent on 
the face of the record which attracted the provisions 
of Art. 226 vitiating the judgment of Tribunal. AIR 
1955 S C 233 and A 1 R 1953 Bom 133 and A I R 1956 
Cal 273, Bel. on. (1957) 2 Lab L J 238: A I R 1956 
Andh 203 (206) (Pt B) (Fr 13). 

Art. 226 — Error on face of record — Election 

Commissioner ignoring Fundamental Principles of 
Law — High Court can interfere under Article. A I R 
1955 N UC (Andhra) 5S46. 

Art. 226— Certiorari— Error on face of record. 

Even when there is no error of jurisdiction or of 
procedure, a certiorari may issue when there is a 
manifest error on the face of the proceedings, as 
when the decision is based on clear ignorance or dis- 
regard of the provisions of lav. But this is subject to 
the limitation that the Court granting a certiorari act; 
not in an appellate but only in a supervisory capacity 
and does not substitute its own views for those of the 
inferior tribunal. A I R 1955 NUC (Andhra) 3624 
(DB). 

Art. 226— Certiorari — Error on face of record — 

Finding based on no evidence — Held, there was. 
manifest error of law committed in passing that order. 
A l R 1958 S CS98 and '1922) 2 A C 128. Expl. and 
Disting.; A 1 R 1958 All 532 and A I R 1953 All 641 
ar d (1952) 2 All E R 100 ( 101), Rel. on. 

Held, also that (he two parts of the order were not 
severable and so the entire order must be set aside. 
A 1 R 1957 S C 628, Applied, i960 Cri L J J307 r 
1LR (i960) 12 Assam 271 : A I R i960 Assam 150 
(158) (Pt B) (Pr 19) (DB). 

Art. 220-Rule is mandatory — Breach of rule — 

Error apparent on face of record— Writ ( f certi >rari. 
See Representation of the People Act (1951), S. 100' 
(2) (c). A 1 R 1955 Assam 163 (DB). 

Arts. 2:76 and 227 -High Court’s power of inter- 
ference — Application under S. 15, Payment of 
Wages Ad made beyond limitation — Coudonation 
of delay — Authority postponing decision on such 
question till consid eration of claim on merits — 
Amounts to flagrant disregard of rules of procedure 
— Patent error of jurisdiction Order quashed. 
ILB (1963) Bom 856:1963 Mah L 1 361 i 65 
Born L R 401 - (1963) 7 Fac L R 156 i (1963) 2 Lab 
L J 257 : A I R 1964 Bom S9 (93, 94) (Pt B) (Prs 17, 
18) (DB). 

— Art. 226 — Review under S. 15 (3), M. P. Aboli- 
tion of Proprietary Rights (Estates, Mahals, Alienated 
Lands) Act, I of J951 — Finding of Reviewing Officer 
not supported by evidence on record — Error is one 
apparent on the face of the record — Hence order set 
aside and case sent back for fresh decision after due 
inquir). 1960 Nag L J 282 i 62 Bom L R 617 i ILR 
(1960; Bom 644. 

Art. 226— Error on face of record— Held, on facts 

that the order of the Income-tax Commissioner 
rejecting the plea that the order of the I T. O. was 
without jurisdiction was erroneous in law and that it 

was an error apparent on the face ol the record. See 
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Income-tax Act:(1922), S. 18-A (6). (1959) 30 ITR 538 
(Bom). 

Art. 226— Error apparent on face of record— 

Corrupt or illegal practice affecting result of election 
— Finding not Based on evidence— Setting aside elec- 
tion on wrong inference— Effect. See Panchayats — 
C. P. and Ber&r Panchayats Act (1 of 1947), S. 144 (2) 
(ii). 1959 Nag L J (Notes) 67. 

Art. 226— Error apparent on face of record. 

Agreement of sale of certain survey numbers between 
A and B on 17-12- 1948— A registered sale deed in pur- 
suance of agreement by A in favour of B-on 20-4-1949 
—Sale in contravention of S. 64 (3), Bombay Tenancy 
anc) Agricultural Lands Act — Revenue Tribunal 
holding, on construcition of S. 89 (2) of the Act that 
the saie was net saved— Held that there was no error 
apparent on face of record — At most it could he said 
that there was wrong interpretation put by officer 
upon S. 89 (2)— But this did not entitle High Court 
to interfere under Art. 226 or Art. 227. Sea Tenancy 
Laws— Bombay Tenancy and Agricultural Lands . t ct 
(67 of 1948), S. 64 (3). AIR 1954 Bom 511 (DB). 

Art. 226— Tenancy Laws — Bombay Tenancy and 

Agricultural Lands Act (1948), Ss. 14 (1) (a) (1) and 
29(2) — Notice of termination of tenancy— Failure of 
tenant to pay rent— It is not incumbent on landlord 
to give notice of termination of tenancy — Tribunal 
trying to import its own idea of what was right and 
proper and imposing condition on landlord to 
maintain application under S. 29 which Snds no place 
in the Act — Tribunal was not only in error but 
order was manifestly wrong in as much ’as Tribunal 
acted in conscious violation of the Act. See Tenancy 
Laws — Bombay Tenancy and Agricultural Lands Act 
(67 of 1948), S. 14 (1) (a) (1). AIR 1953 Bom 207. 

Art. 228— Industrial Disputes Act (1947), S. 2 

(s) — Certiorari — Error apparent on face of record — 
Tribunal finding that Ss. 25-F and 25-FFF are not 
applicable to workers concerned without uny finding 
whether they were ‘workmen’ within S. 2 (a) of 
Industrial Disputes Act— Error is apparent on face of 
record— Held, award must be quashed — Industrial 
Disputes Act (1947), S. 2 (s). (1963) 2 Lab L J 340: 
(1964) 9 Fac L F 56 (Cal). 

—Art . 226— Error apparent on the face of the 
rocord— Industrial award — Tribunal inisoppreciating 
facts and law — Award can be quashed — Industrial 
dispute — Award when can be quashed in writ pro- 
ceedings. 

Mere want of appreciation of evidence would not 
be sufficient to quash the award. There must bo an 
error apparent on the face of the record if it is to be 
quashed. Where the entire approach of the tribunal 
has been based on a raL-appreciation of the facts^aad 
of the law the award cannot stand. 68 Cal \V N 730: 
(1964) £ Lab L J 347. 

--•Art. 226— Certiorari, Writ of — Error apparent 
on faceo! record— AdministrativeTribunal- Discipli- 
nary procedure -Natural justice — Fair hearing -Bias 
— Calcutta Dnck Labour Board — Disciplinary pro. 
ccedirgs against registered dock workers for acts of 
indiscipline or misconduct— Proof — Termination of 
service solely ou basis of their preventive detention 
for alleged complicity in riotous and disorderly 
behaviour is against rules ot natural justice and 
illegal — Dock Workers (Regulation ot Employment) 
Act (1948), S. 4 (1)- Calcutta Dock Workers (Regu- 
lation of Employment) Scheme ( 1956), CIs. 45 (5) 
and (6)— Natural Justice — Administrative Tribunal. 

Held, *that, however eminently constituted the 
Advisory Board might have been, it was an outside 
authority. The scheme under which the Adminis- 
trative Body is charged with the duty of giving its 


decisions on complaints of indiscipline or misconduct* 
directs a fair hearing to be given which roust conform 
to rules of natural justice. Natural justice dispenses 
with technicalities but abhors a decision based on 
suspicion. 

Preventive detention alone cannot justify orders of 
termination of employ ment. Even an Administrative 
Body, untrammelled by technical rules of evidence or 
procedure, cannot be permitted to act entirely on 
extraneous material provided by the opinion of an 
, outside authority. 

The Authorities of the Dock Labour Board pro- 
ceeded wholly on the footing that the workers' 
continued detention on the recommendation of the 
Advisory Board was proof enough of their complicity 
in charges of violent activity, establishing misconduct 
or indiscipline on their part. This was an error on 
the face of the record which would justify inter- 
ference by a writ of certiorari. AIR 1955 S C 2-33, 
Rel. on. AIR 1962 Cal 411 (415, 416, 417) (Pt B) 
(Prs 23, 24, 26, 27, 29) (DB). 

Arts. £26 and 265 — Error apparent on face of 

record— Assessment of tax made on wrong basis— 
Writ will issue- (1961) 42 I T R 2S8 i 65 Cai W N 
706 : AIR 1961 Cal 649 (652) (Pt D) (Pr 9). 

Art. 226 - Error on face of record — Question of 

fact— Interference— Decision of lower Court in dis- 
regard of well settled principles. 

The question as to whether there is sufficient cause 
or not for condoning the delay under 9. 15 (2) of the 
Payment of Wages Act is a mixed one of fact and law. 
Whether there was a sufficient cause or not is certainly 
dependent on facts, but once the facts have been 
related, the question as to whether they constitute 
'sufficient cause' within the second provisotosub-s. (2) 
of 8. 15 must be a question of law. If the lower Court 
decides thequestion in disregard of the above princi- 
ples its decision is vitiated by errors of Jaw on the face 
of the record. AIR 1960 S C 260 and AIR 1954 Bom 
537 , Foil. (1961.62) 20 FJR 380 : (1961) 2 Lab L J 
297i (1961) 3 Fac L R 334 : AIR i960 Cel 603 (608, 
609) (Pt F) (Pr 11). 

Art. 226— Error on face of record — Managerial 

enquiry by employer into conduct of employees — 
Reference under 9. 10, Industrial Disputes Act — 
Tribunal approaching case in wrong manner, ignoring 
principles laid down for the purpose— There is error 
on face of proceedings — Piinciples laid down with 
reference to Ss. 33 and 33 A, Industrial Disputes Act, 
are applicable to case of reference under S. 10— 
(,'ndustriil Disputes Act (I of 1947), Ss. 10, J 5, 33 and 
33-A)— (Industrial Disputes (Appellate Tribunal) Act 
(1950), Ss. 22 and 23) (AIR 1959 S C 529, followed). 
(1960; 1 Fac L R 229 : 64 Cal W N 304 ILR (I960) 

2 Cal 889: (1960-61) IS F I R 157 i (1&60) 2 Lab L-J 
175 . AIR I960 Cal 249 (252, 256, 257) (Ft A).(Prs 7, 
21,22). 

Ait. 226 - Error apparent on face of record 

Refusal to grant permit unde’* Motor Vehicles Act, on 
extraneous consideration — Order refusing to grant 
permit quashed bv issue of certiorari. See Motor 
Vehi :les Act (1939), S. 47 (1) (a). A I K 1959 Cal 447 
(DB). 

Art. 226— Error apparent on face of record — 

Tonf i* citiou or vessel by Collector of Customs under 
S. 167 (15- A)— Writ of certiorari. 

Whore the Additional Collector of Customs passed 
an order ot confiscation of a vessel under S. 167 
(12-A', Sea Customs Act, and payment ol fine in lies 
thereof without taking into consideration certain 
factors such as a knowledge or intention of the owner 
which were certainly material in imposing the penalty 
of conSscation, the error is one on the face of the 
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(mpugned order, and the High Court will issue a 
writ of certiorari quashing the order of tbe Additional 
Collector of Customs only in respect of the confisca- 
tion of the ship and payment of a fine in lieu thereof 
and direct that the matter may be re-considered 
in accordance with law. ILR ( I960) 1 Cal 182 i 1959 
Cri L J 439 : 63 Cal W N 986 : AIR 1959 Cal 237 
(243) (Pt D) (Pr 34). 

-—Art. 226— Error on face of record— Industrial 
Tribunal erroneously rejecting entire proceedings 
before enquiring officer— Effect. 

Where the Industrial Tribunal as a result of 
erroneous decision in law that the enquiry held by 
the General Manager into certain charges against 
certain workmen was against principles of natural 
Justice, rejects the entire proceedings before the 
enquiring officer including the charge-sheet and the 
evidence given before him, the error vitiates the 
whole award. It is not only an error on the face of 
the award but it goes to the root of the very substance 
of the decision. (1959) 1 Lib L J 605 (Cal). 

Art. 226— Error apparent on face of record — 
Dismissal of workman — Award refusing to rein- 
•tate -Order of reinstatement on second reference — 
Legality — (Industrial Disputes Act (1947), S. 2 (k)). 

A discharged workman raised an industrial dispute 
which was refered to tribunal. The tribunal held 
that the dismissal was proper and the workman was 
not entitled to re-in statement. A second reference was 
made at the instance of the same workman on the 
allegation that he was not re-employed in spite of an 
assurance given by the company to re-employ him 
after the award and that it constituted a fresh dispute. 
The tribunal ordered his re-instatement on the ground 
that he was not given an opportunity of defending 
himself in the previous hearing and was prejudiced. 

Held, that the order of reinstatement was bad on 
the face of the record. When the order of dismissal 
was upheld by the Industrial Court, the workman 
could no longer be considered as a workman of the 
Company. Therefore, such a dispute could not possi- 
bly be called an industrial dispute. AIR 1958 Cal 456 
(458) (Pt D) (Pr 3). 

— -Art. 228— Industrial Tribunal —Order of — Mani- 
fest error apparent on face of proceedings — Inter- 
ference. See Industrial Disputes Act (1947), S. 33-A. 
AIR 1958 Cal 273. 

Art. 226 -Certiorari — Error apparent on face of 

record — Election disputes — Wrong rejection of 
nomination paper of candidate l or election of Muni- 
cipal corporation — (Municipalities — Hyderabad 
Municipal Corporation Act (2 of 1958), Ss. 22 (I) (h), 
22 (b) (i) ). 

Where the nomination paper of a candidate for 
election to the councillorship of Hyderabad Muni;i- 
pal Corporation is rejected by the election authorities 
on the ground that he had taken on lease malgies 
belonging to the Municipal Corporation and was thus 
disqualified under S. 22 (1) (h) of the Hydarabad 
Municipal Corporation Act (2 of 1950) from being 
elected as a councillor, the rejection of the nomina- 
tion paper -on the ground on which the order pro- 
ceeds is clearly wrong, as the case ciearly falls within 
the exceptions given in S. 22 (b) (i) of the Act. The 
error on which they are based is so patent and mani- 
fest that issue of writ is justified. ILR (1956) Hyd 
324 i AIR 1957 Hyd 27 (28, 29) (Pt F) (Pr 4) (DB). 

“ Art. 226— Houses and Rents — Hyderabad Rent 
Control Order (1353 b), Cl. 8 — Order of eviction 
oased on personal knowledge and without due regard 
to interests of parlies — Writ of certiorari held lay — 
Lrror apparent on face of record. See Houses and 


Rents — Hyderabad Rent Control Order (1353-F), 
S. 8. AIR 1953 Hyd 66. 

Art. 226— Error apparent on face of record — 

Allotment bv Provincial Rehabilitation Officer — 
Revision under Cabinet Order No. 578-C of 1954. 

R. 17 — Cancellation of allotment without hearing 
allottee is error in law apparent on face of record— 
J. and K. Land Revenue Act (12 of 1990), S. 15, 
Proviso. 1963 Kash L J 17 i AIR 1903 J & K 54 (54, 
55) (Prs 2. 4). 

Art. 226 — Error apparent on face of record — 

Election Tribunal misimerpreting challan and provi- 
sions of law, commits cleir error of law apparent on 
face of record in exercise of its jurisdiction and by 
virtue of error it fails to exercise jurisdiction vested 
in it by law See Constitution of Jammu and Kashmir, 

S. 103. AIR 1958 J and K 54 (DB). 

Art. 228— State Transpoit Appellate Authority 

basing his decision on applications for grant of permit 
under S. 47, Motor Vehicles Act on considerations 
extraneous to matter in issue — This amounts to gross 
enor apparent on face of the record— Certiorari will 
issue. A 1 R 1959 Vlad 492 and A I R 1950 Madh B 
231 ani AIR 1950 Cal 490, Relied on. i960 Ker L T 
1058 : 1960 Ker L J 1214 : ILR (1960) Ker 1408 t 
AIR 1961 Ker 77 (83, 84) (Pt D) (Prs 24,25, 28) (DB). 

Art. 220 — Assessee doing business within munici- 
pal area and also outside-Basis for assessment of 
profession tax — Orders of assessment based on income 
estimated by Commissioner not supportable— Error 
apparent on face of record — Order quashed. See 
Taxation and Finance Rules (1114), S. 18 (2). 1901 
Ker L T 127. 

Art. 226 — Error of law— Judgment -of Appellate 

Authority under Motor Vehicles Act— Interference- 
Motor Vehicles Act (1939), S. 13. 

The power under Art. 220 is available only on 
limited grounds. One is error of jurisdiction, i. e„ 
where the authority, whose order is challenged, acts 
without or in excess of jurisdiction. The next is 
where the error of law be apparent on the face of the 
record, and the last is where the order is made in 
violation of fundamental principles of Daturai justice. 

Held, that the order by the Appellate Tribunal 
under the Motor Vehicles Act was vitiated not only 
on the technical grounds of making a judgment that 
has been reversed, part of the fresh judgment but 
also on the ground that in disposing of the appeal it 
had not considered, as it was directed to do afresh by 
the High Court the entire case of the appellant before 
it and that case covered both why the permit should 
not be given to the appellant and why it should be 
given to the respondent, and the Tribunal in deciding 
the appeal dealt only with the former, without weigh- 
ing what part of the earlier order could stand con- 
sistently with the conclusions reached in the later. 
After all a pirty having the statutory right of appeal 
was ectitled to claim lrvm the authority vested with 
the appellate jurisdiction a fair and comprehensive 
adjudication of his grievances and not piece-meal 
decisions, that were contradictory. Such an approach 
amounted to substantial error of law which could be 
corrected in exercise of powers under Art. 220. I960 
Ker L J 1266 : 1960 Ker L T 1243. 

Art. 226 — Error of law — Interference with — 
Order of Government under Cl. 16 of T. C. Rent 
Control Order — Disregard of law — Quashing of 
order _ (Houses *nd Rents — 1 ravancore-Cochin 
Buildings (Lease and Rent Control) Order (1950). 
Cl. 16). 

The High Court has jurisdiction to interfere with 
an error of law provided it exhibits a clear ignorance 
or disregard of law. Thus, where an order of the 
Government under Cl. 10 of the T. C. Rent Control 
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Order shows that the interpretation placed upon it by 
the Government is rot warranted by law, the High 
Court has jurisdiction to quash the ordei. 1958 Ker 
L T 710 : 1958 Ker L J 994. # 

|Art. 216 — Error apparent on face of record — 

Claim ft r exemption on basis of succession— Evi- 
dence ot succession not sufficient— Omission to give 
relief — Not an error apparent on face of record — 
Income-tax Act (1922', S 25 (4) and(5)— Travancore 
Income-tax Act (23 of 1121), S. 35 (4) ard (5,). 
(1958) 33 11 Bill: ‘.1957 Ker L J 212 t :1957 Ker 
L T 247 : AIR 1957 Ker 25 (27) (Pr 10; (DB). 

Art. 226— Powers of High Court — Industrial 

dispute— Interim relief— Prima facie case not made out 
— Error on face of record — Inter! erence— Certiorari. 

See Industrial Disputes Act (1947), S. 15. 1957 Ker 
L J 301. 

Art. 226— Tax levied under repealed Act — Con- 

tinuance — Held, illegality was apparent on the face 
of record and therefore the Court should interfere un- 
der Art. 226 See General Clauses Act (1897), S. 6 (c). 
AIR 1954 Kutch 50. 

■*— Art. 226 — Error apparent on face *f record — 
Fegioual Irarsp rc Authority and Appellate Autho- 
rity under Motor Vehicles Act (1939;* — Functions 
of. 

The Regional Transport Authoritv and the Appel- 
late Authority under the Motor Vehicles *ct are 
administrative bodies exercising quasi- judicial func- 
tions in matters of grar.tirg permits. They are statu- 
tory bodies and ha/e, in considering the questions of 
granting permits to act accordii g to the provisions 
of the Motor Vehicles Act. An error on the lace of 
the proceeding ha*' be -11 recognized as one ot the 
grounds lor the issue of a writ of certiorari. If a 
judicial or quasi judicial tribunal acts on material 
which is rot on record or acts on assumption con- 
trary to the fact 1 - on record, its order is liable to bo 
set aside by a writ ot certiorari. If the Appellate 
Authority proceeded on the assumption that the fa ts 
on record support them, and there is no foundation 
lor this assumption it must be held tha> in assunvng 
these facts there was an error apparent on the face 
ot the recur 1. AIR 1952 S C 192, Foil. Madh BLR 
1956 Civil 25 i . 1956 Madh B I. J 855: AIR 195(3 
Mtdh B 231 (233) (Pt A) (Prs 18, 19, 29, 21, 24) 
(DB). 

Art. 22G — Error of law apparent cn face of 

rec md. 

If the taxing authorities have misconstrued the 
agreements, on the ha is of which they made the 
assessment, then there is clearly an .error of law 
apparent on the face of the record. It is well settled 
that the question of the legal e'fect of words arc! 
expressions used in a document is a q leslion ol law. 
(1964) 15 STC 554 1 196 1 J ib L J 329 1 19(34 MPLJ 

390. 

Art. 226 — Error apparent on face of record — 

(Municipalities —Madhya Bharat Municipalities Act 
(1 of 19545 8. 20*) - Supersession ot Municipality— 
Interference. 

Where the order of supersession of a municipality 
under S. 208, Madhya Bharat Municipalities Act is 
found based on charges majority of which are un- 
related to the Municipal Count il and also shows 
absence of application of its mind to relevant matters 
referred to in S. 208 of the Act, it sho dd be hHd 
that there is an error apparent on the lace of the 
record and the order ought to fall as a whole. 1958 
M P C 655 1 1960 MPLJ 559 » AIR 1958 Madh pra 
397 (406) (Pt H) (Prs 79, 81) (DB). 


Art. 226— Certioraii— Error apparent on face of 

record — Absence of employer ia conciliation pro- 
ceedings — Questions still open in pstit it ion under 
Art. 220. (1905-60) 29 F J R 214 : AIR 1900 Mad 87 
(88) (Pt B) (Fr 7). 

Art. 220 — Error patent on face of record — 

Allegation that dispute is individual and backed by 
union— No finding by Labour Court that case was 
sponsored by substantial number of workers— Deci- 
sion of Labour Court is vitiated on that ground— 
Error is error patent on face of record. See Indus- 
trial Disputes Act ( 1947). S. 2 (k). ( 1905) 1 Lab L J 
95 (Mad). 

Art. 220 — Election petition — Representation to 

Head Clerk is proper — Dismissal by Election 
Commissioner held error apparent on face of record 
and quashed. See Pancbavats — Madras Panchayats 
Act (35 of 1958), S. 178 (2) (ii). (1903) 2 Mad LJ 
381. 

— -Art.220— Sea Customs Act (1878), S. 108— Confis- 
Citiou of boat — Order passed without taking note of 
mitigating circumstances such as the fictors having 
a bearing on knowledge or intention of offender in 
contravening provisions of Act — Defect amounts to 
an error apparent on the face of record and the High 
Court has jurisdiction to quash the order on that 
g o md. See Sea Costoms Act (1878), S. 1C8. AIR 1902 
Mud 309. 

Art. 220 — Labour Court misconstruing provi- 
sions as regards retrenchment and holding termi- 
nation of services of woiking ournalist to be not re- 
trenchment— It amounts to error uf Jaw apparent on 
face of the record — High Court has jurisdiction to 
q :a-h the order. See Industrial Disputes Act ,1947), 

8. 2 ( 00 ). AIR 1962 Mad Mad 327 ( OB). 

G — Art. 226 — Error apparent on face of record 
— Order of quasi- judicial trib maJ based on irrele- 
vant, ext; an ecus and illegal matte r - Qua* hing of — 

Or icr hv btate Transport Appellate IribunH based 
cn illegal order by r Government — Quashing of. 

Held, on facts that (i) the order passed by the 
Government was bad because though purputiogto 
be one under 5 . 43 A (2) of the Motor Vehicles 
Act it compelled a quasi judicial authority like the 
Regional Transport Authority to dispose of a case 
in a particular way i. e , it induced the authority to 
come to a particular decision in a given case. AIR 
1959 S C 694, Bel on. 

(ii) The order of the Stite Transport Appellate 
Tribunal was vitiated by a manifest error cf la v in 
that it net only took into account an irrelevant and 
extraneous matter in coming to a decision but also 
something whi h was neither legal nor valid and 
was liable to be quashed. W. A. No 35 of 1955- 
(Mad) and AIR 1920 P C 219, Rel. on. Swami Motor 
Pran^port (Private) L:d. v. Raman & Raman (P.), 

Ltd , (1961) 2 Mul LI 127 j ILR (1961) Mad 110 r 
Al H 1901 Mad ISO (184, 185) (Pt C) (Prs 9, 12, 13, 

14, 15, 17) (FB). 

Art. 226 — Error apparent on face of record — 

Orders can be quashed by writs of certiorari. 

The question whether an employee fell within 
the ambit of S- 4(i)(a) of the Madras Shops and 
Establishments Act 30 of 1947, is a question of law 
to be decided on proved facts, or at least a question 
of mixed fact and law. 195S A C 14, Rel. on. 

Where the Commissioner of Labour approaching, 
the question from an erroneous point of view based 
on a wrong construction of 5. 4(1) (a) held that a 
certain emplo) ee did not fall within 1 he scope ol 
that provision, there is an error manifest on the 
face of the Labour Commissioner’s order and where 


CONSTITUTION OF INDIA (1950). Arts. 226 & 32. Note 139 (h) 1085 


as a result of such error, the Addl. Commissioner for 
Workmen’s Compensation'entertains an appeal under 
S. 41 (2) of the Act, the High Court has the power 
to issue writ or certiorari to quash their orders. 
AIR I960 Mad 288, Reversed. 73 Mad L W 410 i 
(1960) 2 Lab L J 108 : ILR (1960) Mad 573 : 1960 
Mad W N 440 i (1960-61) 19 F J R 18 i 1900 M L J 
<Cr) 824: (1961) 1 MLJ 3: AIR 1960 Mad 425 
(430) (Pt B) (Pr 12) (DB). 

[Reversed in AIR 1905 S C 111]. 

Art. 226— Executive Orders— Certiorari to quash 

such orders -Error of law— Effect. 

The provisions regarding finality of the Jecisions 
of the Executive Officers have always oeen under- 
stood to refer to the proceedings before the officer. 
Such a provision cannot take awav the jurisdictton 
of the High Court under Art. 220 of the Constitution 
t j quash a decision of the District Forest Officer if 
it is based on a manifest error of law or the decision 
has the effect of the officer exercising a jurisdiction 
which is not vested in him. 

If the District Forest Officer conducting the sale 
of the right to quarry minerals, was of the opinion 
that ;the probable amount for which the sale would 
1)9 concluded is likelv to exceed Rj. 1000 then he 
can insist on the bidder producing sales-tax clearance 
certificate even at the commencement of the auction. 
The construction placed by the officer on condition 
3 (f) of the sale that even after deposit of the earnest 
money and at the stage when the bid exceeds the 
sum of Ri. 1,000 th a officer can ask for the siles-tax 
clearance certificate from the bidders is a mat i fest 
error and the decision has to be quashed (I960) l 
M L J 434 : "3 Mad L W 191 i ILR (i960) Mad 
500. 

Art. 226 — Madras Estates Land (Reduction of 

Rent) Act (1947), S. 3 - Burden of proof — Order of 
the Estate Abolition Tribunal upholding the Noti- 
fication issued by Govern nent under the Act, by 
wroDgly placing onus quashed as it was a funda- 
mental error on face of record— (Evidence Act (1872), 
Ss. 101,104). See Tenancy Laws — Madras Estates 
Land (Reduction of Rent) Act (30 of 1947), S 3. 
AIR 1954 Mad 104 

Art. 226— Error apparent on face or record. 

Appeal agaimt award of Industrial Tribunal pre- 
sented on 25-2-1*54 — B-fore that date another 
worker dismissed without permission of Appella'e 
Tribunal — Tribunal, holding that there was contra- 
vention of S 22 since appeil was pending on the 
date of dis nissal— Decision held wis bad for error 
of jurisdiction apparent on face ol record, and liable 
to )e set aside ( -957) l Mad L f (Cr; 7>9 : 70 Mad 
L W 940 : (1957) 2 Lab L J 680 : (1957) 2 Mad L J 
557 . 1957 Mad W N 694. 

Art 226 — Certiorari, writ of — Error on face of 

record — Majority of the Estates Abolition Tribunal 
decided on no real evidence - Error is one ap parent 
on face of record Error *an be rectified in proceed- 
ings under Art. 220 -(Madras Estates L md Act (l of 
1908), S. 3 (2) (d)). Aid 1955 N U C (Mad) 4333. 

\rt 226— Award by Industrial Tribunal — Begis- 
tered lease deed — Interpretatio i by eference to antece- 
dent negotiation - Error apparent on face of record. 
5ee Transfer of Property Act (1882), S. 8. (1954) 2 
M L J 447 i GI Mad L W 669 : AIR 1954 Mad 1045. 

, Art. 220 Writ of certiorari — Error apparent on 
lace of record -(Mtdras Hereditary Village Otf ices 
Act (3 of 1895), S. 14). 

Where the Board of Revenue in an appeal against 
an order in a suit under S. 14 of the Madras Here- 


ditary Village Offices Act wrongly assumed that S. 5 
of the Limitation Act applied and therefore the 
delay in filing the suit could be excused. 

Held, lhat the judgment of the Board was vitiated 
by an error apparent on the face of the record and as 
such was liable to be quashed. (1953) 2 Mad L J 
644 : 66 Mad L W 700 : A I R 1953 Mad 972 (973) 
(Pt B) (Prs 2, 3). 

Art. 226— Error apparent on face of record — 

Manipur Land Revenue and Land Reforms Act 
(I960), S. 90 (2) — Application for review long after 
limitation — Fact of delay net noticed by Court — 
Held that there was error apparent on face of record. 
See Manipur Land Revenue and Land Reforms Act, 
S. 90(2). AIH 1905 Manipur 3. 

—7-Arts 226 and 311 (2) — Departmental inquiry— 
Principles of natural justice sacrificed — Error 
apparent on faced record — Writ petition -Main- 
tainability. 

An order in departmental inquiry in which the 

principles of natural justice have been sacrificed can 

be called in question by means of a writ petition. If 
the petitioner was a Jailor or held the substantive 
post of Jailor at the time when the departmental 
iLquiry was made, the inquiry should have been 
made by the Inspector General of Prisons and not by 
the Chief Commissioner, Manipur and this error 
was apparent on the face of the record. Thedis- 
missal without notice on tha wrong assumption ot a 
collateral fact is in violation of Art. 311 (2). AIR 
1950 Manipur 34 (39) (Pt H) (Pr 17J. 

Art- 226 -Mysore Police Manual (Vol. 1), B. 181(1) 

and (4)— Mysore Police Act (5 of 1908), S.iiT— Supdt. 
of Police dismissing constable from service after due 
enquiry— In appeal, Dy. Commissioner setting aside 
order of dismissal — several months after, Inspector 
General of Police, purporting to act under R. 181 
calling up records of case of consfabla and after 
giving him opportunity to make his submissions, 
setting aside orJer of D/. Commissioner and re- 
storing that of Supdt. of Polioe — LG P. neither 
saying that findings of Dy. Commissioner were un- 
supported by evidence nor giving any reason for his 
preference of prosecution evidence to that of defence 
— f. C P. appearing to be of view that constable had 
to prove that he was not guilty and prosecution 
need not prove that constable was guilty — Held, 

I. C P. had lost sight of even elementary principles 
of juri .prudence in assessing merits of case — That 
apart neither R. 181 (1) authorised I C. P to revise 
order of Dy. Commissioner, who was not his sub- 
ordinate nor R. 181(4) empowered him to reverse 
order of acquittal into order of conviction— Order of 
I G. P. not only suffered from error of law apparent 
on face ol record but same was also without Juris- 
diction. (19G5) 2 Mys L J 319: (1966) 2 Lab L J 
493 (DB). 

Art 226 — M/sore Land Revenue Code (4 of 

1888) Ss. 03 (1) and 03 (2) — P constructing building 
without permission under S. 03 (2) — Dy. Commis- 
sioner passing ordor of e/iction of P on ground that 
building was not farm house and construction was 
illegal without prior permission under S 03(2) — 
Appeal — Divisional Commi.sioner dismissing appeal 
on irrelevant grounds— Appeal — Revenue Appellate 
Tribunal di missing appeal on ground that (i P had 
made no application for permission under S. 03 (2) 
as contended (ii)builcing was not farm house and 
(iii) building shou d not have been constructed, as 
land under it was required for public purpose — 
Petition under Art. 227 challeng ng legalitv of order 
of R. T. A — Held though findings of R. T A. con- 
tained in (i) and (ii) were conclusive, being findings 
of fact, that would not disp >se of case until it was 
found whether case of P fell under S. 03 (1)-S. 63(2) 
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was exception to S. 63 (1) and could be invoked only 
when S. 63 (l) was not applicable — Burden of prov- 
ing that construction was illegal was on him who 
asserted it - S. 63 (1) contemplated not only farm 
house but also dwelling house for agriculturist and 
P’s case fell in S. 63 (l) as there was prima facie 
round to believe that he was agriculturist and 
uilding was put up as dwelling house for him — 

R. T. A was not required to arrive at finding men- 
tioned in (iii) as land was neither notified under S. 4, 
Land Acquisition Act (1894) nor P was asked to 
remove construction on that ground — Order of 
Divl. Commissioner was clear proof of dangers 
inherent in entrusting executive officers with quasi- 
judicial powers — Dy. Commissioner had also not 
correctly understood scope of S. 63 (l) — All three 
orders therefore suffered from errors of law apparent 
on face of record and must be quashed. (1965) 2 Mys 
L J 321 : (1965) 4 Law Rep 86 (DB). 

—Art. 226 — Error apparent on the face of record 
— Motor Vehicles Act (1939), S 47— Grant of permit 
on basis of prevh us proceedings — No fresh con- 
sideration of necessity of additional permits — Order 
granting permits contains an error apparent on the 
face of the record. See Motor Vehicles Act (1939), 

S. 47. AIR 1964 Mys 2S8 (DB). 

Art. 226 —Certiorari — Error apparent on face of 

record — Motor Vehicles Act 1939) S. 57 (2) — Ap- 
plication under — Death of applicant — Applicant’s 
wife as legal representative not allowed to prosecute 
application - There is a clear mistake on the face 
of the record attributable to an error of law— Refusal 
of permit on that basis justifies exercise of jurisdic- 
tion under \rt. 226 19(3 Mys L J (Sup) 180 : AIR 

1963 Mys 278 (287, 288, 289, 290) (Pt D) (Prs 29, 30) 
(DB). 

Art 226 -Writ of certiorari —Mistake apparent 

on face of the record. 

Apart from questions of jurisdiction, a writ of certi- 
orari can als") be issued where a Tribunal has com- 
mitted mistakes apparent on the face or the record or 
committed flagrant violation of law. AIR 1950 S C 
222; AIR 1951 SC 115 ; AIR 1952 SC 192 ; AIR 
1953 S C 58 and AIR 1953 Mys 8, Rel. on. 

The Election Tribunal decl tred the election of the 
petitioner to be void on the ground that there was an 
implied contract for the supply of goods between the 
petitioner and the Government of Mysore at the time 
when he filed his nomination paper, which disquali- 
fied him for member hip to the Mysore Legislative 
Assembly under S. 7 (d), Representation of the Peo- 
ple Act. The petitioner applied under Art. 226 for 
the issue of a writ of certiorari for quashing the pro- 
ceedings of the Election Tribunal. The admitted faers 
before the Tribunal were that there was no subsisting 
contract between the petitioner and the Government 
of Mysore at the time of filing his nomination paper 
and that the alleged contract had already come to an 
end. The Tribunal however considered the question 
of the existence of an implied contract not alleged in 
the pleadings and not specifically put into issue and 
then gave a finding which was dead against the ad- 
mitted facts The Tribunal inferred an implied con- 
tract from the mere fact that the Grm of which the 
petitioner was a partner had supplied certain goods 
to the Government of Mysore after the filing of the 
nomination paper. 

Held that the order of the Election Tribunal based 
on the finding that there was an implied contract, 
was aoth an error apparent on tae face of the record 
and a flagrant error of law. The consideration of al- 
legations not definitely pleaded and not specifically put 
into issue and a finding thereon was besides an excessive 
exercise of jurisdiction. The order of the Election 


Tribunal had resulted in grave and manifest injustice 
to the petitioner and therefore the proceedings should 
be quashed. 34 Mys L J 80 : ILR (1954) Mys 33 ; 
AIR 1954 Mys 111 (113, 114) (Pt B) (Prs 12, 16, 17) 

(DB). 

Art. 226— Error on face of record. 

For a tribunal to proceed on the view that ad/erse 
possession asserted by a licensee commenced prior to 
the death of the licensor is to commit a palpable 
error of law apparent on the face of the record within 
the meaning of the decision in AIR 1954 S C 440, 
Foil. 1956 Nag L J 73 : ILR (1955) Nag 842 : AIR 
1956 Nag 11 (12, 15, 16) (Pt D) (Prs 6, 24, 41) (DB). 

— Art 226— Error apparent — Writ of certiorari can 
be issued not only in case of illegal exercise of juris- 
diction but also to correct error of law apparent on 
the record — Where the tribunal completely overlooks 
the explanation to a provision of law, it is an error on 
the face of the record. (’63) 29 Cut L T 322. 

— —Art. 226 — Error on face of record — Industrial 
Tribunal — Non-compliance with S 25- G, Industrial 
Disputes Act — (Industrial Disputes Act (1947,; 
S. 25- G). 

One of the grounds on which the jurisdiction of 
the High Court on writ petitions may be invoked is 
an error of law apparent on the face of record. AIR 
1958 S C G9S, Foil. 

Where an Industrial Tribunal does not proceed in 
accordance with the essential requirements, of the 
law as contained in S. 25-G of the Industrial Disputes 
Act which it is meant to administer and his conclu- 
sions are on the face of the rt cord contrary to his 
fin lin is on facts, his finding with regard to the pro- 
cedure for retrenchment is palpably wrong on the 
face of the record acd his award is liable to be set 

aside. ILR (i960) Cut 424 i AT* 1960 Orissi 205 
(215. 216) (Pt D) (Prs 22, 23) (DB). 

—Art. 226 — Error on face of record — Order under 
S. 3, Orissa Estates Abolition Act (l of 1952)— On 
face of record or on admitted facts property not 
falling within definition of estate— High Court can 
quash order— (Tenancy Law's— Orissa Estates Aboli- 
tion Act (I of 1952), S 3). ILR (1956) Cut 335 : 22 
Cut L T 444 : AIR 1956 Orissa 214 (215) (Pt C) (Pr 3) 
(DB). 

Arts, 226 and 227 — Error apparent r on face of 

record. 

Where the Board of Revenue in revision set aside 
the order passed by the Deputy Commissioner prior 
to the remand of the case by Excise Commissioner: 

Held, that the decision of the Board of Revenue 
was patently erroneous and illegal inasmuch as it 
overlooked the fact that the order of Dep tv Com- 
missioner passed before the remand had already been 
set aside and his subsequent order though identica. 
in effect with the earlier order was a fresh order and 
the Board ought to have considered the validity or 
this order. 1961 Pat L R 22 : 1961 B L J R 550. 

Art. 226 — ‘Error apparent on face of record’ — 

Issue of writ — (Panchayats — Bihar Penchayat Raj 
Act (7 of 1948). S. 56). 

Where the Full Bench of a Cram Panchayat per- 
mitted one of the accused himself, who W'as a panch, 
to sit on the Full Bench while hearing an appeal 
from his owo conviction : 

Held, that it was a flagrant breach of law, e. g., 

S. 56, Bihar Panchayat Raj Act. The error committed 
by the Full Bench of the Gram Panchayat was an 
error apparent on the face of the record and had to 
be corrected. AIR 1955 S C 233. Foil. 1958 Cri L l 
69 : AIR 1958 Pat 7 (7, 8) (Pr 4) (DB). 
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——Art. 220— Certiorari, writ of— Error apparent on 
face of record— Writ will issue. 

It is now well settled that a writ of certiorari will 
Issue iD respect of an error of law which is apparent 
on the face of the record. 

Hence, where the order of the Commissioner dis- 
missing landlord s application under S. 11(3). Bihar 
Act (3 of 1947) is based on an erroneous finding of 
fact which is apparent on the face of the record and 
is also based on a manifestly wrong interpretation of 
the expression “his own occupation" in S. 11 (3) (a), 
the order will be quashed by a writ of certiorari. AIR 
1955 S C 233; (1951) 1 K B 711; (1952) 1 K B 338, 
Bel. on. 1955 B L I R 654 i ILR 34 Pat 870 : AIR 
1955 Pat 490 (498, 499) (Ft B) (Prs 7, 10, 11) (DB). 

Art. 226 — Writ of certiorari -Powers of High 

Court. 

Where the Commissioner committed a parent error 
of law in misconstruing the Keraynama executed by 
one B in favour of the mortgagee and as a result of 
this manifest error, the Commissioner reached the 
finding that there was relationship of landlord and 
tenant between the parties and he had jurisdiction to 
pass an order of eviction against the mortgagees a 
writ in the nature of certiorari should be issued 
quashing the order of the Commissioner. ATR 1951 
Pat 529, Distinguished. 1955 B L J R 55 i AIR 1955 
Pat 357 (359, 360) (Pt A) (Prs 11, 13) (DB). 

—Art. 226 -Certiorari— Error apparent on face of 
record- Wantof jurisdiction— (Tenancy Laws- Bihar 
Privileged Persons Homestead Tenancy Act (4 of 
1948), Ss. G (1) and 8). 

Application under S. 6 (P of Bihar Act (4 of 1948) 
for assessment of f air rent in respect of land pertain- 
ing to plots Nos. 1, 2 and 3 — Collector finding plot 
No. 1 not homestead of applicants aD 1, therefore, 
outside scope of Act — Applicants being found in pos- 
session of plots Nos. 2 ana 3 as their homestead, order 
assessing fair rent in respect of these two plots 
passed — Meanwhile landlord claiming to be in pos- 
session of plot No. 1 obtaining confirmation of posses- 
sion and also recovery of plots 2 and 3 through 
decree of civil Court in title suit — Proceedings by 
applicants under the Act for being restored to posses- 
sion over thethree plots-Order ot Collector directing 
landlord to put applicants in possession of these 
three plots : 

Held, that Collector had committed error apparent 
on face of record because in passing the order for 
restoration ho had assumed that in passing the pre- 
vious order for assessmeit, plot No. 1 was treated as 
homestead of the applicants. Order for restoration in 
respect of this plot was. therefore, without jurisdic- 
tion and should be quashed by writ in the nature of 
certiorari. AIR 1954 Pat 334 (336) (Pt B) (Prs 8, 9) 


Art. 226 -Sale of evacuee property confirmed 1 
Custodian — Effect of Ss. 40 and 41 of Act 31 of 19f 

KKn me ii d< ij u; “ Betrospecjtivity of Act 31 . 
lyou—Held, High Court could grant a writ of cerl 

orari tor quashing the order ot the Custodian as 1 

had committed a serious error of law which was a 

0D p he face of record. See Administration < 

AIR 195/pat P 2^ (DB)^ (2? ° f ^ S ' 38 (1 

777™.* ? 2 °T W J lt P etitlon ~ Err or apparent on fa< 
Hi d f E ect , 0n t0 Panchayat Samiti— Returnii 

permlttln J? correction of clerical error 

Ss » ( ‘ ,AS 


—-Arts. 220 and 14— Displaced Persons (Com pen na- 
tion and Rehabilitation) dules (1955) (as amended in 
I960), Rr. 25, 34 B and 34 C — Proceedings under 
R. 34 B are quasi-iudicial- Right of displaced person 
to acquire by allotment land to which Chapter V-A 
applies— Necessity to give opportunity to show cause 
against valuation — Opportunity not given — Orders 
are vitiated by errors apparent on their face— Natural 
justice — Civil Writ No. 405 D of 1957, dated 10th 
December, 1958 (Punj.) and Civil Writ No 313-D of 
1959, dated 28th December, 1900 (Punj.) and Civil 
Writ No. 118 of 1900, dated 2nd November, 1904 
(Punj.), Overruled; Civil Writ No. 085 of 1900 dated 
25th April, 1901 (Punj.), Foil. 1965 Cur L J 055 : 67 
Punj L R 1072 i A I R 1965 Punj 484 (485, 489. 490) 
(Prs 1. 20.21, 22, 26) (DB). 

— Art. 226 — Error apparent on the face of the- 
record— Election petition —Refusal of votes alleged— 
'Materially affected the result of the election’— Find- 
ing as to— Basis of — Finding not stating how refusal 
to vote affected the result — Cannot be sustained — 
There is error apparent on the face of the record— 
Finding set aside under powers conferred by Art. 220 
of the Constitution See Panchayats— Punjab Gram 
Panchayat Act (1953), S. 13-0(1) (d). 1965 Cur L » 
772 i 07 Pun L R 1211. 


Art. 32— Retrospective operation of S. 15(2) of 

Delhi Land Reforms Act (1954) (as amended)— Collec- 
tor dismissing appeal in view of S. 15(2) — Revision 
alter coming into force of amendment— Revision Court 
has power under S. 187 to make such order as it 
thought fit, or power to review any order made by it— 
Glaring mistake of law 'patent on record should be 
rectified. See Tenancy Laws — Delhi Land Reforms 
Act (L954), S. 15(2/ (as amended by Act 4 of 1959) 
(’65) 67 Punj L R 612 1 


an 




o - tMuwuuiu wages ACC (11 or 194oL 

Ss. 20, 21 and 2(i) — ‘'Employee” does not include 
an ex emjl >vee - Finding of the Authority under 
the Act tbit the application by ex- employees could 
be mai ita’ned under Ss. 20 and 21 is vitiated by an 
err >r of law apparent on face of record - Hence 
m ist he set aside — Words and Mhrases - ‘Employee” 
(1965.66) 28 F J R 472 (1966) 1 Lab L J 674 : I L R 
(1965) 2 Punj 837 (DB). 




„ um wages miles (lyoOV 

Rr. ^4 (1) and lo Appointed authority al lo .viDg over- 
time charges to employees of Municipal Committee 
on basis of calculating normal working hours at 
8 hours in a day — Held, there is an error of law ap- 
parent on face of record and hence order must be set 

D Si o5/T/ V °5 mal w ? r Jf i , n 8 da y is of 9 hours under 
R. 24(1) and not of 8 hours as the case is covered 

under R. 25<2) — Rule 25(1) has no application as the 

Committee is not governed b> provision of Factories 

Act though ih employees are iD a schedule 1 em nlov- 

ment. ( 1965- 66) 28 F J R 472 : (1966) 1 Lab L J e 74 » 

ILR (1965 2 Punj 837 (DB). J 9 

Art. 226 Error of law apparent on face of 
record - East Punjab Holdings t Consolidation and 
Prevention of b ragmentation) Act (50 of 1 ^ 4 *). s>. 21 
and 42 — Scheme for consolidation providing that 
any correction of khasra girdawari thereafter would 
not affect major portion of a right holder - Correc- 
tion of khasra girdwari by collusion after repartition 
-Application under S. 42-Oroer allowing changes 
on basis of such correction being in contention of 
scheme has to be quashed as being erroneous in law 
and resulting in prejudice. 1965 Cur L j 807 : 68 Pun 


i j iTT: , exenange ot lac 

already allotted— No limitation— Application rejecte 
as time barred -Error apparent on face of record. Si 

a lf P nQ^ 1 Q rS i°Q DS i£°r m ^ 9QS . ati0n and Rehabilitate 
Act (1954), S. J9. 1965 Cur L J 817 (Punj) (DB). 
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—Art. 226— Error apparent on the face of record — 
Writ challenging election petition accepted by Pres- 
cribtd Authority under Gram Panchayat Act— Allega- 
tion of impersonation and consequent polling of illegal 
votes in favour of returned candidate — Evidence — 
Burden of proof — Barden of proving impersonation 
on person alleging the same — Prescribed authority 
adopting incorrect approach in reviewing evidence — 
There is an error apparent on face of record— Conse- 
quently finding arrived at on such illegal approach 
cannot be sustained. 1965 Cur L J 815 (Punj). 

Art 226— Error patent on record — Articles capa- 
ble of being used a« component parts o! manure 
mills and rice mills — Confiscation — There is error 
patent on record — (Sea Customs Act (1878), S 19 — 
imports and Exports Act (1947), S. 3). 

Where articles are capable of being used as com- 
ponent parts of manure mills as well as rice mills, if 
the articles can be used as component parts of manure 
mills not of the banned type, they can be legitimately 
imported on the basis of the import licenc' because it 
is nowhere laid down that the importedarticlesshould 
only be capable of being u<ed in the manure mills 
and not in any other machinery such as rice mills. 
Where such articles are confiscated, there is an error 
patent on the record. 1965 Pun L R (Supp) 132. 

Art. 226— Displaced Persors -(Compeii >ation and 

Rehabilitation) Act (1954), Ss. 19 and 40 — Displaced 
Persons (Compensation and Rehabilitation) Rules, 
1955, R 102 (d)— Cancellation of erroneous allotment 
—Power of Maragiag Otficer and Chief Settlement 
Commissioner — Failure to exercise such power— Con- 
stitutes error, apparent on face of record. See Dis- 
placed Persons (Compensation and Rehabilitation) 
Act (1954), S. 19. 65 Pun L R 59. 

Art 226 - Error of law on face of record — Matter 

involving correct interpretation of R. 7 (g) of Punjab 
Municipal Election Rules, 1952 — Rule not capable of 
two interpretations— Error of law being apparent on 
face of record, High Court should interfere. I L it 
(1962) 1 Punj 176. 

Art. 226 — Error apparent on face of record — 

Industrial disputes— Bonus - Calculation of available 
surplus for distiibution of bonus — Full Bench 
formula — Duty of Labour Court to apply — Partner- 
ship concern — Deduction on account of income-tax 
must be made irrespective of whether income tax is 
actually piyableor not — Award not indicating any 
deduction — There is error appirent on face of record. 
(1962-63) 22 F J R 179 (Punj). 

Art. 226— Error of law on the face of the record 

— Board of Trustees of a newspaper . assing resolu- 
tion appoin ing committee for enquiry into conduct of 
employee, to enable them to take disciplinary action 
against him — Enquiry committee framing charges — 

— Employee putting ia written statements conteUing 
all charges— No objection taken as to the jurisdiction 
of the committee to enquire on any of the charges, on 
ground that they were beyond the scope of the resolu- 
tion of the Trustees —Report submitted to Trustees — 
Trustees adopting repor: and terminating services of 
the employee - Industiial dispute raised — Award of 
Industiial Tribunal in favour of employee — Writ 
petition by Board of Trustees -Employee cannot raise 
the contention that the Enquiry Committee appoii ted 
by Board of Trustees acted beyond the scope of 
resolution appointing it by enquiring into some of 
the charges — Industrial Tiibunal held committed 
serious mistake of la v in grossly misrea Ung the 
resolution of the Boarl of Trustees and holding that 
the Enquiry Committee had no power to enquire into 
certain charges. ILK 11961) 2 Punt 701 : (1962) l 
Lab L J 520 i 1961 Cur L J 22 : (1961-62) 21 F J R 
93 : AIR 1961 Punj 515 (517, 518) (Pt A) (Pr 6). 


Art. 220 — Error apparent on face of record— 

East Punjab Holdings (Consolidation and Prevention 
of Fragmentation) Act (50 of 1948), Ss. 42 and 21). 

The respondent was given under the scheme a larger 
area of inferior land in lieu of his land of superior 
quality. The matter having come before the Director 
of Consolidation of Holdings, the parties including 
the petitioners were heard and ihe Director in his 
order ULder S. 42 stated that the -respondent could 
not have agreed willingly to accept area of inferior 
quality. 

Held, (i)that the order of the Director was of a 
quad- judicial nature and could be challenged by 
certiorari. AIR 1958 Punj 302, Expl. and Disting. 

(ii) that the finding that the respondent had not 
agreed willinsly to accept the are* of inferior quality 
was an error apparent on the face of the record and 
that the order will be quashed. I L R (1958) Punj 
1026 : AIR 1958 Punj 305 (207, 308, 309) (Prs 4, 8, 
11, 13, 14). 

Art. 226 — Error apparent on face of record — 

Application by company under S. 33, Industrial 
Disputes Act — Application dismissed on ground 
that Standing Orders were not binding on workman 
— (Industrial Disputes Act (1947), S. 33)— (Industrial 
Employment (Standing Orders) Act (1946), S 5). 

Where a petition of a company under S 33 of the 
Industrial Disputes Act is dismissed on the ground 
that the Standing Or: ers are not binding on the work- 
man concerned as he was employed by the company 
before the Standing Orders came into force, the d»ci- 
sion of the Tribunal goes to th° root of the validity 
of all auiheuti :ate i Standing Orders so fir as their 
applicability to workmen in employ ment before the 
date of authentication is concerned. The matter affects 
the basic principles underlying the Act and it is an 
error apparent on the face of it. The High Court will, 
therefore, exercise its discretion under Ait. 220 in 
f ivour of the company an i q lash the order of the 
Tribunal. (1957-58) 13 F J R 429 i (1958) 2 Lab L J 

243 (Punj). 

-Art 226 — AdminLtration of Evacuee Property 

Act (1950) S. 27— Scope of power under — Power if 
abiiJgen by executive instructions — Defiance of such 
instructions — Error apparent on face of record- 
interference by High Court See Administration of 
Evacuee Property Act (1950), S. 27. AIR 1957 Punj 
206. 

— Art. 226— Error of hw — Permanent lease jointly 
in favour of two sons - One of them surieadering in 
favour of Other and migrating to Pakistan - Father 
and the other son not migrating — Fights under sur- 
render — Surrendered share taken ovei as evacuee 
p overty — Error apparent on face of record. See T. P. 

Act <1*82), S. 11. i L R (1957) Punj 1146 i AIR 1957 
Punj 197. 

Art- 226 — Error on face of record — Additional 

Settlement Commissioner wrongly rejecting claim on 
giound that it was not maie — Order liable to be 
qua >hed (D splaced Persons (Claims) Supplementary 
Ordinance (1954), S, 51). 59 Punj L R 14 J : AIR 1957 
Punj 24 (25) (Pt A) (Pr 5). 

Art. 226— Certiorari— Error apparent on face of 

record - Collector’s order under Tre ^ure-tro/e Act 
— ^Treasure-trove Act (187S). Ss. 11, 12 and 15). 

Sections 11 and 12 come into operation only when 
the property is declared ownerless under S. 9. 
Section 15 becomes operative only when a claimant 
other than the finder files a suit in a civil C°urc and 
obtains a decision Where no claimant has obtained a 
decision from ? civil Court it must be held that the 
order of the Collector holding that the treasure 
recovered belonged to a certain person or that it was 
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cecovered from the land belonging to that person is 
vitiated by errors apparent on the face of the record. 
AIR 1950 Pun) 235 (237) (Pt B) (Pr 6). 

Reversed on another point in AIR 1900 Punj 82 
< DB).] 

Art. 226 — Purchaser of property becoming eva" 

cuee— Suit challenging validity of sale— Civil Court's 
jurisdiction to entertain suit — Compromise decree — 
Repudiation of — Cuitodian holding decree to be 
nullity — Error apparent od face of order — Grant of 
certiorari, See Administraion of E/acuee Property 
Act (1950), S. 40. AIR 1956 Punj 163. 

Art. 226— Certiorari —nrror apparent on face of 

record — First appellate Court entertainiag appeal 
hough barred by limitation — Second appellate 
Court not entertaining plea of limitation on ground 
<.h»t plea was not raided io first appeal — There is 
error on face of record and certiorari will issue. 

1964 Raj L W 517: 1 LR (1964) 14 Raj 990: AIR 1965 
Raj 38 (40) (Pt B) (Pr 7) (DB). 

Art. 226 -Court giving incorrect interpretation to 

O. 2, R. 2, Civil P. C. and dismissing suit on ground 
that it was barred under that ru’e — Error apparent 
on face of record— Held, that Cou*t failed to exercise 
jurisdiction in not deciding suit oa merits and writ 

application could be allowed. 1964 Raj L W 55 : 
ILR (1964) 14 Raj 208 : A I R 196 4 Rij 114 ( 118) 
CPt D) (Pr 14) (DB). 

Art. 226— Certiorari — Error apparent on face of 

record — Qu isi judicial proceedings — Proceedings 
-under S. 32 of Rajasthan Act 0 of 1952 for determi- 
nation of compensation payable to expropriated Jagir- 
dar — Jagir Commissioner, in deciding compensation 
claims has to act in quasi judicial manner— Neither 

Evidence Act nor Civil P. C. applies — Board of 
Revenue disallowing claim by erroneously holding 
that it was not proved according to S. 34 of Evidence 
Act which was attracted — Certiorari can issue — 
Rajasthan Land Reforms and Resumption of Jagirs 
Act (0 of 1952), Ss. 39 and 32. A I R 1957 Ra| 39 and 
A I R 1900 Raj 25, Rel. on. Evidence Act (1872), Ss. 1, 
34 and 114. ILR (1964) 14 Rij 90 : 196 4 Raj L W 
83. 

• — Art. 226 — Error on face of record — Revenue 
Board relying on previous Full Bench decision of 
Board even though it was quashed by High Court, as 
being without jurisdiction — It is error on face of re- 
cord. Prem Ballabh Shebait v. Board of Revenue, 
Rajasthan, 196 1 Raj LW 178: ILR (196)) 10 Raj 
1808 : AIR 1961 Rij 85 (87) (Pt A) (Pr 7) (FB). 

Art. 226 — Error apparent on face of record — 

Applicati >n for permit under Motor Vehicles Act- 
Regional Transport Authority inviting fresh applica- 
tions— Order is not OD6 of refusal to grant permit— No 
appeal lies— Appellate Authority entertaining appeal 
acts without jurisdiction — There is error patent on 
the very face oi the record —Interference by certiorari 
is called for. See Motor Vehicles Act (1939), S. 04 (a). 
AIR 1960 Raj 105 (DB). 

Art 22G— Error on the face of the record— S. 13, 

Rajasthan Panchayat Act prescribing standard of 
literacy for candidates to Sarpinchship is not vague 
—Simple Qualification of reading and writing Hindi 
is intended— II idcI i includes dialects also — Standard 
of literacy applied higher than prescribed — It is an 
error on face of record —Certiorari justiied. See 
Panchayats — Rajasthan Panchayat Act (21 of 1953), 
S. 13(1). ILR (I960) 10 Raj 1600. 

— —Art. 226 —Error on face of record— SUy-in-s’rike 
without notice — Industrial Tribunal not considering 
this aspect in deciding justifiability of steike — Error 
apparent on face of record — Interference by High 
Court under Art. 226. See Industrial Disputes Act 
(1947), S. 22. A I R 193S Raj 202 (DB). 

[Vol. 4.] Fn. D. 69. 


Art. 226 — Error of law apparent on face of re- 
cord— Director of Local Bodies not considering whe- 
ther notice has been served under S. 164 (1) (a), 
Rajasthan Town Municipalities Act — Tender of 
notice —Effect — (Muoicipilities -Rajasthan Town 
Municipalities Act (23 of 1951), Ss. 164 (1) (a), (d) 
and 12 (5) )• 

Where, the Director of Local Bodies, acting under 
S. 12 (5) holds that the peon did not follow the pro- 
cedure under S 104 (1) (d) withoit considering whe- 
ther the notice had been served as provided by S. 104 
(1) (a), he commits an error of law which is apparent 
on the face of the record. 1957 Raj L W 500 : ILR 
(1957) 7 Raj 993 : AIR 1958 Rij 91 (92) (Pt B) (Pr 7) 
(DB). 

Art. 226 —Panchayat— Rajasthan Panchayat Elec- 
tions Rules (1954) R. 20— Setting aside of election — 
Grounds for— Power of Collector — Collector setting 
selling aside elections on ground that they were not 
held in a state of peacefulness— Reason held did not 
come under R. 20, nimely misconduct, corrupt 
practice or such irregularity as infl lenced the result 
of election — Error was of law patent on record. See 
Panchayats — Rajasthan Panchayat Elections Rules 
(1954), R. 20. AIR 1958 Raj 84. 

Art. 226 — Error apparent on face of record — 

There is nothing in S. 7, Rajasthan Biddings (Lease 
and Rent Control) Ordinance, 1948, which exonerates 
the landlord from giving DOtice, before applying 
under S. 7 (2) to Controller for eviction of tenant— 
When the District M igistrate and the Rent Controller 
held that no notice was necessary as provided in the 
coniract or in any law for the time being in force, they 
commit an error of law appirent on the face of the 
record See II *uses and Pen's — United States of 
Rajasthan Buildings (Lease and Rent Control) Ordi- 
nance (22 of 1943), S. 7. ILR (1958) 8 Rij 137. 

Art 226 — Error on face of record — Revenue 

B card dismissing suit relying on previous rulings 
and without interpreting provisions of law— (Tenancy 
Laws — Rajasthan Revenue Courts (Procedure and 
Juri?diction) Act (1 of 1951), Sch. I, Group B, 
Items 10 and 12 . 

Where the Board of Revenue has committed an 
err >r in construing Items Nos. 10 and 12, Group B of 
Schedule I of the Rajasthan Revenue Courts (Proce- 
dure and Jurisdiction) Act by relying on it; previous 
decisions and on examining those decisions it turns 
out that they instead of being any authority for the 
proposition laid down by the Board in the case as a 
initter of fact, supported the petitioner, the error is 
one apparent on the face of the record : A I R 1955 
S C 233, Foil. 1958 Raj L W 590 

Art. 226 __ Error apparent on the face of the 

record — Interference by High Court under Art. 220 
(Tenancy Laws — Rajisthan (Protection of Tenants) 
Ordinance (9 of 1949), S. 7) -Wron? application under 
S. 7 of Raj islhan (Protection of Tenants) Ordinance 
1949 — High Court will interfere. AIR 1955 NUC 
(Raj) 1627. 

— Art. 226 — Order dismissing appeal as incom- 
petent - Ordcrof Custodian-Gei erij incorrectowing 
to application of a provision cf law net applicable — 
Error apparent on face of the record — Powers of 
High Court to interfere. 

The petitioner applied under Art. 220 against the 
order dismissing his appeal as not maintainable and 
barred by time. Junagadh Administration of Eva- 
cuee Property Act (12 of 194S) was in force at the 
time of the pu cha«e by the petitioner— Subsequently 
after the handing over of powers to Central Govern- 
ment. Saurashtra Ordinance 7 of 1948 was enforced 
which was later amended making ineffectual a tran- 
saction made after 20-1-1949 it unconfirmed by Cus- 
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todian. This was the law applicable to the former 
territory of Junagadh. The Custodian General applied 
the provisions of 1948 Ore inance and held the sale 
of 1948 was not confirmed within 2 months and the 
ftpplicat on under 1949 Ordinance was barred. 

Held: There is more than an error of law in the 
decision of the Custod an-General. If the order is 
allowed to stand the petitioner will be wrongfully 
deprived of his property under Ordinance 8 of 1948 
which was inapplicable and which did not rpnder 
the transaction ineffective. The propriety of the order 
is not in question but the correcting of an apparent 
error on the face of record which made him exceed 
his jurisdiction. 

The jurisdiction of the High Court is not affected 
by S. 40 of the 1950 Act ^31 of 1950) barring the 
jurisdiction of Courts where the Custodian General 
applied a law which did not apply to the transaction. 

He should be directed to rehear the appeal. AIR 
1952 Sau 123 (123, 124) (Pr 4) (DB). 

Art. 22G- Interference —Grounds — Error appa. 

rent on the face of the record— (Houses and Rents— 
Travancore Cochin Buildings (Lease and Rent Con- 
trol) Ordtr (1950). 

Where eviction of tenant is sought -on the sole 
ground of default in payment of rent and Bent Con 
troller had found on evidence that the tenant tendered 
the rent but the landlord refused it and that point 
was decisive but the Appellate authority did not give 
a finding on the question whether there was tender 
and refusal the absence of finding on the question so 
crucial is a manifest error appaient on the face of the 
proceedings. The appellate order is liable to be 
quashed. I95b Ker L T 392 : I L R (1955) Trav Co 
572 i A I R 1957 Trav-Co 177 (179) (ft A) (Pr 9) 
(DB). 

Art. 226 — Certriorari — Error apparent on the 

face of the record— (Municipalities— Cochin Munici- 
pal Act (18 of 1113), S. 115 — Pules under, R. 18 

(l)(c).) 

Sub. cl. (a) of sub-r. (1) of R. 18 refers to the assess- 
ment to income-tax under S. 10, Cochin Income tax 
Act as the basis for levying tax on professions in a 
ca.' e to which sub- r (1) applies. In the case of a resi- 
dent assessee tax is leviable on his income not merely 
in respect of the busioess transacted by him within a 
municipality or within anywhere in the Stite but also 
in respect of business transacted outside in so far as 
the income proportionate to the quantum of the con- 
tribution to the business made within the State That 
is to sav business tramacted outside the State by a 
resident assessee is not altogether and in all cases 
immune from assessment to income-tax though the 
Cochin Income-tax Act has no extra-territorial 
operation. 

It follows that if the assessee doe» business within 
a municipality as also outside a municipality whe- 
ther within or without the limits of the State the first 
sub-iule of R 18 will not apply. Sub r. (2) will apply 
to cases where the Company or person transacts busi- 
ness partly inside the municipality and partly outside 
such area, whether the area outside be- within or 
without the limits of the State. 

Where the assessee compjny does business within 
the area of the Eruakulam Municipality as also in 
other places outside the State though they have no 
business in any other place in the State outside the 
area of the Ernakulam Municipality the Company’s 
ea?e comes within the • application of sub r. (2) of 
R 18 and the proper basis of assessment to profes- 
sional tax is the percentage of the turnover as pres- 
cribed by the Government in cl (b) of sub-r. (1). The 
only basis of the assessment of the company to pro- 
fessional tax being the percentage of their turnover as 


prescribed by the Government the orders of assessment 
to professional tax based on the income estimated by 
the Commissioner cannot be supported. This being an 
error apparent on the faceoi the record and the order 
made being speaking order admits of judicial review 
and is liable to be quashed in ceitiorari. AIR 1955 
S C 233, F oil. AIR 1955 Trav-Co 121 (124) (Ft A) 
(Pr 4) (DB). ' 

—Art. 226— Error apparent On record — Mistake 
patent on face of labour award— Ceitiorari— Issue of 
mandamus. 

V\ here the Industrial Tiibunal applies model stand- 
ing orders in the case of dismissal of employees in 
an establishment engaging less than 100 workers and 
the case is not approached from a correct aDgle, it is 
a case where there is an obvious mistake patent on 
the face of the record and it is well established that 
in such a case a writ of certiorari can issue to quash 
the order, and mandamus can issue directing the Court 
to proceed according to law, and make a further 
investigation. AIR 1959 Tripura 8 (10, 11) (Pt E) 
(Pr 13). 

“Art. 220 — Land not in personal cultivation of 
Jagirdar — Order of allotment— Error of law apparent 
on face cf it— Writ of certiorari— Jurisdiction to issue 
—See Tenancy Laws— Vindhya Pradesh Abolition of 
Jagirs and Land Reforms Act (11 of 1952), S. 22. ADR 
1956 Vin Pra 12. 

Art. 226— Election petition — Amendment— Setting 

aside of election — Decision erronenous on face of it- 
See Representation of the People Act (1951), S. 83 (3)- 
AIR 19S4 Vio Pra 44. 

139 (i). No error apparent on face of record 

— Illustrative cases. 

• — Art. 120 —Error apparent on face of record — 
Whit is — No general test can be laid down. 

It is inexpedient to lay down any general test to 
determine which eirorsof law can be described as 
errors appan nt on face of record. AIR 1904 S C 477, 

Rel. on. Where the Labour Commissioner after 
enumeratirg the proper tests applied them after 
considering the entire material on record and came to 
his conclusion about status of the appellant, it cannot 
be said that his order is vitiated by an error apparent 
on face of record. AIR 1960 Mad 425, Reversed. 

T. Piem Sagar v. M/s. Standard Vacuum Oil Co. 
Madras, (1964) 5 S C R 1030 : (1964) 1 Lab L J 47 i 
(1964-65)26 F J R 1 i (1164)8FacLR 247 i AIR 
1965 SC 111 (113) (Pt B) (Pr 5). 

• Art. 226— Certiorari — Error apparent on face 

of record — Error in appreciation of documentary 
evidence or in drawing inferences— Effect of. 

A finding based on no evidence is an error of law 
apparent on record but errors in appreciation of 
documentary evidence or errors in drawing inferences 
cannot be said to be errors cf law, and can be cor- 
rected onlv by a Court sitting as a Court of appeal 
and not under Art. 220. 

Wht re the Deputy Custodian- General took into, 
accountall the reports, proposals and orders appearing 
on the rec >rd which he was entitled to do and came 
to the conclusion that an order of cancellation of 
allotment must have been passed on a certain date 
though such order did not appear on the record it 
could not be held that this conclusion of fact was based 
on no evidence oron no relevant evidence. There was nc 

error of law apparent on the face of the record which 
would justify interference by the High Court under 
Art. 220. A I R 1958 S C 398 and AIR 1955 S C 233, 

Rel. cn. Kaushalya Devi v. Bachittar Singh, A I fi 

1960 S C 1168 (1171, 1171) (Pr 8). 
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•—Art. 226— Error on face of record — Regional 
Transfer Authority granting permit to appellant 
applying G. O. issued under §. 43-A, Motor Vehicles 
Act Madras Amendment) — On appeal Central Road 
Traffic Board setting aside order and granting permit 
to respondent following another order issued under 
same section — Held that orders made and directions 
issued under S. 43-A covered only administrative 
field and direction issued thereunder was not law 
regulating.rights of parties— Nature of order discussed 
—Order held did not disclose error on face of record. 
See Motor Vehicles Act (1939) ‘.(As Amended by 
Motor Vehicles (Madras Amendment) Act (20 of 1948), 
S. 43-A. (1959)2 Andh WR 236 i (1959) 2 MLJ 
(S C) 230 ? 1959 M L J (Cr) 844 : 1959 S C J 1150 i 
AIR 1959 S C 694. 

• -““Art. 226 — Deputy Custodian General in revi- 
sion, cancelling allotment — No error on face 
of record — No certiorari* See Administration of 
Evacuee Property Act (1950), S. 27. AIR 1957 SC 

804. 


• Art. 226— Certiorari— Decision of election tri- 

bunal — Error apparent on face of record — [Repre- 
lentation of People Act (1951). S. 100 t2) (c) ]. 


A petition for declaring the election of the suc- 
cessful candidate void and holding the petitioner 
elected was presented and the allegation made was 
that but for the corrupt practices of the successful 
candidate the petitioner would have secured the 
majority votes, the difference between him and the 
successful candidate being only thirty four votes. 
He further alleged that the irregularity in commenc- 
ing polling at one of the centres half an hour later 
than the due time bad materially affected ths results 
because many people who had come at the proper 
time and out ot whom many would probably have 
voted for the petitioner had returned without voting. 
There was evidence to show that some voters went 
away without voting because the polling did not 
coonmence at the scheduled time but there was no 
positive evidence as to the number of persons who 
had gone away without voting and it was also not 
possible to have any evidence as to how many of 
such persons would have voted for the petitioner. 
Tne Tribunal declared the petitioner elected on the 
specific finding that but for the corrupt practices of 
the successful candidate the petitioner would have 
got the majority of votes. It however discussed the 
matter relating to the date of commencement of 
polling only in connection with the question as to 
whether there was violation of any statutory rule or 
order in the holding of election which would entitle 
it to declare the election of the successful candidate 
void under S. 100 (2) (c) of the Act. 


Held, that if the T ribunal had on the basis of the fact 
relating to late commencement of polling alone de 
clared the petitioner to be the duly elected cacdidat 
holding that He could have secured more votes thai 
the successful candidate obviously that would havi 
been an error apparent on the face of the record, a 
such conclusion would rest merely on a surmise anc 
nothing else. But as the Tribunal declared the peti 

L 0f l er u t0 r bedu,y e * ecte( ^ u P° n the specific find in* 
that, but for the corrupt practices of tie successfu 

candidate ihe petitioner would have got mdorih 

ot the votes it cannot be said that by the discussion o 

tne question relating to late commencement there wa: 

any error apparent on the face of the record which 

would entitle the High Court to interefere by a writ o 

certiorari. The tribunal was entitled to conside: 

tne question whether there was aDy violation of th< 
tatutory rules and orders which would entitle it tc 
declare the election of the successful candidate voic 

Ac/lQM 100 ,!^ the Re P resen tation of People 
Act, 1U51 and in doing so to take into consideratior 


the circumstances and probabilities of the case. 
Basappa v. T. Nagappa, 1955 SCR 250 i 1954 
S C J 695 1 1 L R (1954) Mys 235 : 1954 S C A 620 : 
67 Mad L VV 613 i A I R 1954 S C 440 (446) (Pt E) 
(Pr 21). 

• Art. 226— Certiorari, writ of — Error apparent 

on face of record— Two views possible in interpreting 
panchayat election law- Election Tribunal adopting 
one view -Order of authority in question cannot be 
said to suffer from error apparent on face of record, 
to warrant interference under Art. 220. Per N. U. 
Beg J., (in the dissenting judgment) AIR 1955 SC 
233 and AIR 1900 S C 137 and AIR 1900 SC 1108 and 
A I d 1957 S C 804, Rel. or, Budha Pitai v. Sub-Divi- 
sional Officer Malikabad, Lucknow, 1905 All L I 
123 : 1 L R (1965) 1 All 662 : 1965 U) Cri L J 30 0 : 
A I R 1965 All 382 (398) (Pt C) (Pr 71) (FB). 

Art. 226 -Certiorari — Eviction suit by landlord 

with permission from District Magistrate pending— 
Tenant gratuitously informing Rent Control Autho- 
rity of its intention to vacate accommodation in near 
future and suggesting allotment be made in favour 
of its nominee— Without hearing landlord, Authoiity 
passing allotment order under S. 7 (2), U. P. (Tem- 
porary ) Control of Rent and Eviction Act — Order is 
imprudent and improper — Yet passing imprudent 
order is not manifest error of law — Certiorari does 
not lie. 19G4 All W R (H C) 650 : 1964 All Lj 


—Ait. 226 — Powers 0 f High Court to interfere 
with tmdiog of quasi-judicial authority — Finding 
under S. 28 (1) (c) of the Income-tax Act that peti- 
tioner had concealed particulars of his income. 

The finding that can be interfered with by the 
High Court must be a finding suffering from a mani- 
fest error apparent on the face of the record of the 
proceedings which were before the quasi./udicial 
authority which passed the impugned order Where 
the question that has to be decided is whether on 
the facts, which were before the Income-tax Officer 
there was enough material to record the finding 
under S. 28 (I) (c) of the income-tax Act that the 
petitioner had concealed particulars of his income 
this is a question of fact which requires a detailed* 
examination and therefore the High Court cannot go 
into the question when exercising its jurisdiction 
under Art. 220 of the Constitution. (1960) 39 I T R 
617 (All). 1 ; ° 1 1 " 


* • /Tnoox T.' — ; , w ‘ W / f jut-ume-iax 

Act (1922), applies to order of assessment and does 
not affect validity of prior proceedings — Finding bv 
Income-tax Officer that S. 28 (1) (c) applies to the 
case - Finding cannot be interfered with under 
Art. 220 of the Constitution except on ground of 
error apparent on the face of record. See Income 
tax Act (1922), S. 34 (3). (1960) 39 ITR 617 (All). 

Arts. 226 and 227 — Error of law apparent on 
face of record — (Administration of Evacuee Pro 
perty Act (1950), S. 50 (2) ). ™ 

c M he I e j 0n . th ® ?, uesti ° n as t0 thfl applicability of 
b 50 Administration of Evacuee Propert) Act the 

Civil Judge took an erroneous view, but that was not 
the sole basis for deciding that the Assistant Custo- 
dian should not be impleaded in the suit, for he 
gave two other reasons, namely that the Custodian 
was not a necesssary party and that the plaintiffs 
were not vgreeablei 

Held, that the order read as a whole did not dis 

closea patent error of law and so no interference undei 

A**- 226 and 227 of the Constitution was possible 

1958 All L J 550 , 1958 All W R ,HC) 658 - A T P 

1959 All 574 (570) (Pt E) (Pr 18). ' “ ' A I B 

- Art. 228 - Error of law or jurisdiction — Objec- 
tion under S. 12, U. P. Consolidation of Holding 


1032 


CONSTITUTION OF INDIA (1950). Arts. 226 & 32, Note 139 (i) 


Act, not presented by authorised agent — Deputy 
Director recommending case for consideration of 
objection— There is no error of law or jurisdiction. 
See Civil P. C. (1908), O. 4, R. 1. AIR 1959 All 487 
(DB). 

Art. 226— Writ of certiorari — When is.'ued — 

(U. P- Panchayat Raj Act (26 of 1947), S. 110-Rules 
under —R. 95) 

The defect of not explaining the complaint to th 3 
accused incompliance with R 95 is one of proce- 
dure and not jurisdiction, and cannot justify the 
issue of certiorari. AIR 1953 All 531, Ref. 

Further, if a Panchayaii Adalat having jurisdiction 
over the subject matter and the accused does not 
follow the correct procedure, that would be no 
ground for setting aside an order, which was within 
its jurisdiction to pass, by certiorari. That would 
not be an error on the face of the record and no cer- 
tiorarican issue. (1952)1 All E R 122, Ref. 1953 
All L J 586 : 1954 Cri L J 282 : A I R 1954 All 159 
(160) (Pt C) (Pr 3). 

Art. 226 — Ceitiorari, writ of — Error apparent on 

face of record — Labour Court — Management seeking 
to adduce evidence after conclusion of enquiry — 
Labour Court refusing to receive evidence at that 
stage and to re open case— No error of law apparent 
cn face of record — Nor view opposed to principles 
of natural justice. (1960) 1 Lab L J 761 (Andh-Pra). 

Art. 226 — Error apparent on face of record — 

Evidence on record for tribunal to arrive at conclu- 
sion that the change was brought home to the peti- 
tioner— There is no error on face of record, to justify 
interference. (1959) 2 Lab L J 261 (Andh-Pra). 

- — Art. 226 — Error on face of record — Enquiry 
under S 20. Madras Estates (Abolition and Conver- 
sion into Ryotwari) Act — Some evidence omitted — 
Effect — Issue o! writ. 

Where in an inquiry under S. 20, the Revenue 
Board had considered the entire material placed be- 
fore it and had come to the conclusion whi:h it did, 
the mere fact that some pieces of evidence bad been 
omitted or some circumstances had not been adverted 
to by the Board cannot be said to be an error appa- 
rent od the free of I he record. In such a case a peti- 
tion under Art. 226 is misconceived. (1958) 1 Andh 
W P 459 : I L R (1958) Andh Pra 289 : A I R 1958 
Andh-Pra 522 (528) (Pt C) (Pr 13) (DB). 

Art. 228 — Error on face of record — Municipal 

election petition. 

The question that under S. 49 (2) (g) of the District 
Municiplities Act a firm is a different legal entity 
from the persons constituting it and therefore the 
arrears dne by the firm cannot disqualify any of the 
partners from standing for a Municipal election is a 
difficult question. A wrong decision on the said 
question cannot be said to be an error apparent on 
the face of the record. The point that the Commis- 
sioner declared the one out of {he two candidates as 
duly elected without considering the crucial ques- 
tion whether the votes cast in favour of the other 
were thrown away is an error apparent on the face 
of the record. 1 L R (195G) Andh-Pra 684 j 1956 
Andhra W R 1026 : A 1 R 1957 Andh Pra 65S (660) 
(Pt A) (Pr 7)(DB). 

Art. 226 — Nature and scope of High Court's 

power — Judgment of Election Commissioner — No 
error apparent on face of judgment High — Court will 
refuse to issue writ of certiorari. A I R 1955 N U C 
(Aodh Pra) 4178. 

Art. 226 — Power of High Court — Assessmeit 

under S 11, Bengal Finance (Sales Tax) Act —Suffi- 
ciency of materials before Commercial Tax Officer- 


Question cannot be determined by High Court- 
No error of law apparent on face of record — (Sales 
Tax — Bengal Finance (Sales Tax) Act (6 of 1941), 
S- 11). (’57) 61 Cal W N .763 : A I R 1958 Cal 171 
(175) (Pt Bf (Pr 8). 

Art 226 — J. and K. Land Revenue Act (12 of 

1996) (1939 A.D.), S. 15 — Financial Commissioner 
remanding case for fresh appointment of Headman 
holding that the appointment was rot in accordance 
with spirit of Lumberdari Rules and instructions con- 
veyed to Revenue Officers — Order held was in proper 
exercise of powers vested in him under law — No 
error apparent on face of record — High Court has 
no power to interfere in writ proceedings. AIR 
1955 SC 238 ; AIR 1957 S C 804 ; K L R 1958 
S C 398 ; AIR 1960 S C 137 : AIR 1963 S C 114, 
Rel. on. 1965 Kash L J 47 : A I R 1965 J & K 85 
(86,87,88) (Ft A) (Frs 12,20,21). 

Art 226 — Error apparent on face of record— 

Error in drawing inferences from documentary evi- 
dence or in appreciation thereof — Error cannot be 
said to be error apparent on face of record. See 
Constitution of Jammu and Kashmir, S. 103. 1965 (2) 
Cri L J 212 : A I R 1965 J & K 75. 

- — Art. 226 — Error apparent on face of record— 
Election Commissioner authorising Assistant Election 
Commissioner to receive election petitions in his 
absence— Order not signed by Election Commissioner 
—Order published in Government Gazette— Draft of 
order put up before tribunal signed by Election Com- 
missioner— Election Commissioner himself appearing 
before tribunal and stating that he had passed the 
order — Statute not in terms requiring such order to 
be signed— Order held not invalid because it was not 
signed — Even if it was required to be signed, there 
was no error of law apparent on face of record — No 
interference by writ. A I R 1961 J & K 16 (20) (Pt E) . 
(Pr 21) (DB). 

Art. 226 — Certiorari — Administrative instruc- 
tions — Brtach of — Infringement of administrative 
instructions for assignment of marks for grant of 
stage carriage permit— No error of law — No inter- 
ference under Art. 226— Motor Vehicles Act (1939), 

S. 43. AIR 1959 SC 896, Rel. on. 1962 Ker L J 
493 : 1962 Ker L T 49. 

Art. 226— Certiorari — Issue of— Error of law on 

face of record — (Administration of Evacuee Pro- 
perty Act (1950), Ss. 28, 2(d) (i) ). 

Where on the facts established, the tribunal’s 
finding about migration could not be said to be with- 
out jurisdiction, in excess of it or in violation of the 
principles of natural justice, no writ can be issued to 
quash it under Art. 226. 

Where a person leaves India for Pakistan on a 
temporary permit issued on 26-S-1949, valid upto 
25-8-1950 and he does not come back this is a valid 
ground for declaring him an evacuee under S. 2 (d) (i) 
of the Act. The order is covered by the latter portion 
of the section. Since the High Court does not sit in 
judgment on the impugned order as an appellate 
authority, and there is no error of jurisdiction or any 
error apparent on the face of the record, no writ 
could be issued to quash it. 1959 M P L J 3<7i 
1959 Jab L J 348 i 1959 M P C 384 : A I R 1959 
Madh Pra 256 (259) (Pt B) (Prs 13, 14) (DB). 

.\rt. 226 — Error apparent on the face of the 

record — Contention that a particular G. O. having 
been superseded by another G. O. during pendenev 
of appeal before State Transport Appellate Tribunal, 
the authority should have followed the later G. O.— 
Held, that since the Transport Authority had applied 
the earlier G. O. the appellate authority, which had 
to see whether the Transport Authority had acted 
within jurisdiction, and in accord mce with law, had 


1098 


CONSTITUTION OF INDIA (1950), Arts. 220 & 32, Note 139 (i) 


necessarily to apply the earlier G. O. anl there was 
thus no error apparent on the face of the record. See 
Motor Vehicles Act (1939), S. 43A. (1964) 1 Mad 

L J 92. 

Art. 226 — Certiorari — Error apparent on face 

of record — Selection of applicants for stage car- 
riage permit on the basis of marking system — 
Appraisal of evidence by tribuail for satisfaction 
regarding applicart's experience — No error of law 
involved * Motor Vehicles Act (1939), S. 64. AIR 
1963 Mad 292 (294) (Ft B) (Fr 11). 

Art. 226 — Error apparent on reccrd — Madras 

Hindu Religious and Charitable Endowments Act 
(19 of 1951), S 67 — Certif icat 9 in derogation of 
record - If could be quashed. 

It is of course open to the Deputy Commissioner 
acting under S. 87 of the Madras Hindu Religious 
and Charitable Endowments Act to construe the 
documents placed before him to decide whether any 
party is entitled to be in possession of the temple 
properties. And merely because the construction put 
by him is erroneous the High Court would not inter- 
fere under Art. 220 of the Constitution. Where it 
appears to be manifestly erroneous it w>uld amount 
to an error apparent on the face of the record and 
can be quashed by the Court under Art. 220 of the 
Constitution. (1958) 2 Mad L J 555 : 1959 Mad 
W N 42. 

Art. 226 — Ctrticrari — Exercise of discretion by 

CeLtral Road Trafiic Board — Reduction of numbt r 
of permits issued to person — No apparent err t r on 
face of cider — Interference with discretion exer- 
cised— Motor Vehicles Act (1939), S 64. 

Where the Central Road Tralfic Board in the exer- 
cise of it* discretion reduces the number of bus 
permits issued to a person the High Court, in the 
absence of error apparent on the face of the order, 
cannot interfeie with the discretion exercised even 
if the grounds given in support of the order are such 
as would not have appealed to it, if it were consi- 
dering the matter for the first time. 1952 Mad W N 
738 : 65 Mad L W 839 : 1952-2 Mad L J 361 : I L R 
(1953) Mad 367 : A I R 1953 Mad 1 .2) (Pt A) (fr 5) 
(DB). 

Art. 226 — Error apparent on face of record — 

Order of dismissal supported bv materials on record 

— No errer apparent on face of record — Master and 
servant— Government servant — Dismissal. (1965) 1 
Lab L J 349 (Orissa). 

Art. 226— Error apparent on face of record — No 

clear finding by lower Courts of fact that tenant was 
dispossessed on certain date- Revision Court holding 
that landlord was not in possession on the parlicul&r 
date — No errer apparent on face of record — High 
Court will not interfere — Orissa Tenants Reliefs 
Act (5 of 1955), Ss 4 (3) and 9 (1) (d). I L R (1964) 
Cut 425 : SO Cut L T 569. 

Art. 226 — Writ of certiorari — Issue of — Error 

apparent on face of record — Chancellor refusing to 
allow certain life members to participate in senate 
meeting — Writ application by them against refusal 

— Members participating as per High Court's interim 
order — Question whether High Court’s final order 
refusing grant of writ could relate back to make 
participation illegal — Question b’ing debatable, 
Chancellor’s view on question is not error apparent, 
AIR 1904 S C 477 anl A I R 1952 S C 319 and (1953) 
1 All E R 601, Ref. AIR 1966 Pat 47 (50) (Pt B) 
(Pr 14) (DB). 

“ — Art. 216 — Orders passed by Additional Deputy 
CommisBioner or by Deputy Commissioner in appe al 
are intra vires and are within their competence and 
power and they are not vitiated by any error of law 


— No interference by High Court. See Tenancy 
Laws — Bihar Land Reforms Act (30 of 1950), S. 2, 
Cl.(i). 1963 B L J R 921. 

Art. 226 — Certiorari — High Court's powers — 

Election Tribunal — Findings by — Interference — 
Panchayats — Bihar Pancbayat Raj Act (Bihar Act 
7 of 1948). S 84-B and Bihar Panchayat Election 
Rules, 1959. R. 82(1). 

The election of the petitioner as a Mukhiya of a 
ram panchayat was set aside by the Election Tri- 
unal on a finding that he was guilty of corrupt 
practice at the previous election and therefore he was 
disqualified for election as a Mukhiya under S. 79 (1) 
of Bihar Act 7 of 1948 at the subsequent re-election 
and as such his election was void under P. 82 (1). 
He thereupon hied a petition under Arts. 220 and 
227 of the Constitution for hsuance of a writ cf 
cettiorari : 

Held, that the finding of tbe Election Tribunal 
was based on relevant evidence and if in the appre- 
ciation of the evidence, the Elec ti vn Tribunal com- 
mitted any errer it could not be called an error of 
law apparent on the face of the record w’hich would 
justify interference by High Court under Art. 220 
of the Constitution. The Election Tribunal had un- 
doubted jurisdiction to deal with the matter under 

R. 82 (1) of 1959 Pules n-ad with S. 84-B of the 
Bihar Panchayat Faj Act, 1947 and he did not exceed 
the jurisdiction or fail to deal with the matter in 
accordance with the essential requirements of law 
which he was required to administr r. The order of 
the Election Tribunal was then fore correct and 
could not be interfered with (Principles laid down 
in A I R 1958 S C 398 and A I R 1900 S C 1168 with 
regard to High Court’s power to interfere on a writ of 
certiorari re-stated and applied.) 1961 B L J R 86. 

Aits. 226 and 227 — Error of Jaw — Orcer of 

Assistant Collector of Central Excises giving reasons 
for not allowing entire claim on account of storage 
losses under R. 49 of Central Excise Rules (1944) 

— Collector agreeing with his decision but not 
giving elaborate reasons — Interference by High 
Court. 

An Assistant Collector of Central Excises gave 
reasons for not allowing the entire claim on account 
of storage losses made by the licensee under R. 49 of 
Cental Excise Rules (1944). He made an order 
demanding duty under R. 100 of the Central Excise 
Rules (1944). 

In appeal the Collector passed an order under 

S. 35, Central Excises and Salt Act (1944) without 
giving elaborate reasons for agreeing with the con- 
clusions of the Assistant Collector. 

Held, that in a case of judgment of atfirmance it 
was not necessary to repeat the reasons in the decision 
which the Assistant Collector came to. In such cir- 
cumstances, it could not be said that the Collector 
committed any error of law apparent on the face of 
the record so as to entitle the High Court to interfere 
with his order I L R 36 Pat 1 i A I R 1957 Pat 650 
(653 654) (Pt C) (Pr 23) (DB). 

Art. 226 — Grounds for interference — Error of 

law or fact — (Houses and Rents — Bihar Buildings 
(Lease, Rent and Eviction) Control Act (3 of 1957), 
S. 11). 

The question of non-pa>ment of rent, or the ques- 
tion of subletting, are mixed questions of fact and 
law, and therefore, even if the Rent Control autho- 
rities have committed aDv error of law, or error of 

fact in arriving at their finding, the High Court will 
not interfere on an application under Art. 220 un- 
less the petitioner is able to show further that such 
an error of law, or of fact, is apparent on the face 
of the record. 1956 B L J R 658 : ILR 35 Pat 894 i 
Aik 1957 Pat 206 l 209) iPt E) (Prs 29, 30, 31) (DB). 
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r Order passed on review by Custodian 

ot Evacuee Property on an order by his predecessor 

Absence of fresh material or absence of mistake or 
error on face of record - Writ of certiorari. See Ad- 
ministrahon of Evacuee Property Act (1950), S. 20 i2) 

mm at 630 : 1953 B L J R 494 : A I R 1934 Pat 43 


.. Ajts. 220 and 286 (1), Explanation (a) — Cer. 

(B j bar Sales Tax Act ^ 19 of 1947), Ss. 13 

2 (g), Second Proviso). 


The Commissioner has jurisdiction under S. 13 to 

make assessment. In fa Jt the section imposes on him 
the duty to make assessment of the Sales Tax. 
Iherelore, if the assessment is made under the 
machinery of the Sales Tax Act, the assessment is 
manifestly made in exercise of the Commissioner’s 
jurisdiction. And the circumstances that the Com. 
missioner has relied upon an ultra vires provision, 
e- g.» S. 2 (g), Second Proviso of the Act in making 
the assessment will not invalidate the assessment 
like an order of Court lacking jurisdiction. For, 
assuming though not affirming that the Second Pro 

y, 1S0 . 2 (g) is in conflict with the Constitution, 

the inference does not by ary means follow that the 
assessment made by the Commissioner is void and 
without jurisdiction. If the Commissioner had relied 
upon an ultia vires provision of the Sales Tax Act 
in making the assessment such reliance is not an 
ex:ess of jurisdiction but a mistake of law made in 
the course of exercise of jurisdiction. AIR 1947 P C 

78 and AIR 1948 P C 102, Full. 

Held, further that the petitioner has a complete 
and equally efficacious alternative lemedy by way 
of appeal and revision to the authorities constituted 
under the machinery of the Sales Tax Act (Ss. 24 
and 25 of the Act). AIR 1952 S C 192, Rel.on. 

Obiter i When an error of law is apparent in the 
race of the record notwithstanding the tribunal had 
not acted without or in excess of its jurisdiction a 
writ of certiorari under Art. 220 is available only 

!tr,rT e orc ^ er of the tribunal was speaking order. 
<*52) 1 T L R 161, Expl, 19 S3 B L J R 45 : 32 Pat 
36 i AIR 1953 Pat 7S (79, 80) (Prs 5, 6) (DB). 


Art 226 - Certiorari — Error apparent on face of 
record - What is — Erroneous interpretation as to 
compulation of time for filing nomination papers 
under R. 4 of All India Bar Council (First Constitu- 
tion) Rules, 1901 — Error not apparent on face of 
record. ILR (1963) 2 Puuj 571 : AIR 1963 Puoj 378 
(382) (Pt U) (Pr 12). 


issue requires evidence to be led, then it is t ques- 
tion lor determination in each case as to how hr 
it is desirable or proper to isolate that is sue from 

those on the merits. The Court has in each case to 

determine which would be the better course to 

ad ^pt; to decide the orehminary point first or to 

aecide all the issues at the jame time alter recording 
the entire evidence. 

Where the preliminary issue is decided first, the 
aggrieved party cun assail the decision in the High 
Court under Arts. 220 and 227. But the party is not 
deprived of this opportunity even if the preliminary 
objection is decided along with the merits. An 
aggrieved party can, if permittei by law come to 
the High Court evea after the final determination of 
the disputes and he can attack the award on the 
ground that the preliminary issue being wrongly 
decided, the award is vitiated. (1962-63) 23 F / R 
204 (Punj). 

. Art - 226 — Certiorari — Writ of — When to bi 
issued. 

Where an order passed under S. 33 of the Displac- 
ed ^Persons ^Compensation and Rehabilitation) Act 
(1934) by the Central Government confirming the 
order in r.vidon passed by the Deputy Chief Settle- 
ment -/Ommissianer is sought to be quashed the 
petitioner, in order to succeed, must show that 
there is a manifest error of law ia the order passed. 

It would mt be appropriate for the High Court to 
embark on an enquiry or investigation into ques- 
tions of fact on which it would be necessary to ad- 
judicite before coming to a conclusion that there 
is an error on face of the record which alone would 
give jurisdiction to the High Court to interfere in 
certiorari proceedings. Even if the powers under 
S. 33 are regarded as quasi-judicial, the omission of 
the Central Governmenc to have heard the case 
without notice to the petitioner is not a defect which 
would jus if y interference of the High Court in a 
writ of certiorari as a detailed ‘speaking oider’ is 
not required under S 33. Neither the req lirement 
of natural justice nor the phraseology of S. 33 justi- 
fies the inference that it was incumbent on the Cen- 
tral Government to hear the petitioner before passing 
a final order, and the order cannot be quashed under 
Art. 226 on that ground. AIR 1957 S C 048 and 
AIR 1951 Mad 270, Rel.on. AIR 1961 Punj 387 
(389, 390) (Pt A) (Prs 7, 11. 12). 

Art. 226 — Error apparent on record— (Motor 
Vehicles Act (1939). S. 47 (1), Proviso). 


“ Art. 226 — Certiorari — Error apparent on face of 
record — Concurrent findings of facts by rribunds — 
Misconstruction of documents bv Tribunal alleged 
—Interference not permissible. (’62) 64 Pun L R 155. 

“ "Arts. 226 and 227 — (nduitrial disputes— Pre- 
liminary hsue -Decision of preliminary issue along 
with merits —Labour Court hus jurisdiction to order 
—No interference — Industrial Disputes — Decision 
of preliminary issue along with merits — Labour 
Court, if can order— Industrial Disputes Act (1947), 
S. 11. 

In an industrial dispute, where a preliminary issue 
is involved, the Labour Court instead of deciding 
the preliminary issue can pass an order that it would 
be more proper and feasible that the issue be decided 
when the entire evidence of the parties including 
that relating to the merits is also recorded. The 

order is witnin the Labour Court’s jurisdiction, and 
there is no such glariig mistake of law apparent on 
the face of the rec >rd which would justify inter- 
ference on the extraordinary side of the High Court. 

It is true that generally speaking, a preliminary 
issue which involves only a question of law should 
be decided in the first instance, but if a preliminary 


W here two co-operative societies applying for 
grant of permit are equally efficient and equally 
qualified choice of one of them by the authority even 
if without any cogent reason could not ae quashed 
in proceedings under Art. 220 as it could not be 
said that it was an error apparent on the record. Pre- 
ference of one over another in such circumstances 
cannot be interfered with by issue of a writ cf 
certiorari. 61 Pur j LR 647: I L R (1959) Punj 
1644 : AIR 1959 Punj 473 (475) (Pt E) (Pr 14). 

Art. 220— Error on face of record— (Administra- 
tion of Evacuee Property Act (1950), S. 27). 

A writ of certiorari is issued primarily with the 
object of securing an inspection of the record of the 
proceedings of an inferior tribunal in order that 
the High Court may determine from the face of the 
record whether the inferior tribunal has acted with- 
out or in excess of jurisdiction or has not proceeded 
according to the essential requirements of the law. 

Where the order passed by the Deputy Custodian- 
General of evacuee propert) in erercise of his powers 
under S. 27, Administration of Eva .-uee Property 
Act, complies with the essential requirements of law 
then a mere failure on his part to give effect to aa 
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Art. 226— Writ of certiorari against presiding 
officer of a meeting discharging only administrative 


executive instruction of Government cinnot be deem- 
ed to be an error on the face:of the record. The 
error on the face of the record which justifies the 
issue of an order of certiorari must be an error of 
law. 59 Puni L R 272 : ILR (1957) Puni 1521 : AIR 
1958 Punj 168 (170) (Pt C) (Prs 8, 9) (DB). 

Art. 22 6 -Question of fact— Decision on question 

whether strike was justified is a mixed question of 
fact and law —No interference by High Court und*r 
Art. 220 unless there is an apparent error of law in 
the judgment of the Tribunal— Industrial Disputes 
Act (1947), Ss 22 and 24 11958-59) l5FJR93i 

<1958) 2 Lab L ] 62S s ILR (1958) 8 Raj 860 t AIR 
1958 Raj 202 (204) [Pt A) (Pr 7) DB). 

—Art. 226 (1)— Revenue Courts not exceeding their 
(urisdiction or failing to exercise jurisdiction vested 
in them— No error of law patent on face of record 
committed by them— High Court will not issue writ 
of certiorari. 1953 Raj L W 411 1 ILR ( 1953) 3 Raj 
199 i AIR 1953 Raj 155 (157, 158) (Pt C) (Pr 16) 
<DB). 

—“Art. 226 — Assesssment to incime-tax — Grounds 
not discussed — Error apparent on record— (Travan- 
core Income-tax Act (23 ol 1121), Ss. 3, 4 and 9) — 
(Income-tax Act (1922), S. 23). 

If the law of Income tax enjoins upon the officer to 
write a judgment giving not merely the conclusion 
but the grounds therefor, it may be contended that 
the absence of those grounds is a defect. But theje 
is no provision of law under which the assessing 
officer is bound to discuss the pros and cons on the 
question of taxability or otherwise of a particular 
fund. In the absence of any such provision, the 
omission of the officer to support his conclusion by 
a discussion of the grounds, though materials sup- 
porting his conclusion are mentioned, is not a defect 
in the order of assessment such as to regird it as 
containing an error apparent on the face ol the re- 
cord which would be a ground for the interference 
of the High Court in certiorari. ILR (1953) Trav- 
Co 173 : A I R 1953 Trav Co 299 (297, 298) (Pt A) 
<Pr 4). 

140. Executive and ministerial orders. 

See also Note 120. 

• —Art. 220— Executive orders— Writ against — 
No writ of certiorari to be granted— (Motor Vehi- 
cles Act (1939), S 43- Order under -Madras Gov- 
ernment Order No. 1298, dated 28-4-1956). 

Section 43-A of the Motor Vehicles Act has been 
enacted to enable the S:ate Government to issue ad- 
ministrative or exeeutive orders or directions. Reading 
the Government Order of the Madras Go ernm-nt 
under S. 43-A (l), issued on 28-4-1950 as a whole, by 
this Order the State Government has issued executive 
instructions for the guidance of the transport autho- 
rities; and the said instruction! are not in the nature 
of statutory rules having the force of law. As the 
Government Order contains merely executive or 
administrative directions, their breach, even if 
patent, would not justify the issue of a writ of 
certiorari. C. A. No. 783 of 1957, dated 0 2 1958 
(SC), Rel. on R. Abdulla Rowther v. State Transport. 
Appellate Tribunal, Madras, AIR 1959 SC 896 (899, 
901) (Prs 11, 16, 17). 

Art. 220— Order in respect of entry in character- 

roll of Government servant — Jurisdiction of High 
Court to quash order. See Ibid, Art. 311. AIR 1954 
Ajmer 22. 

Art. 226— Interference in ministerial acts— Can- 
cellation of existing permit foi purpose of giving 
effect to approved scheme. See Motor Vehicles Act 
41939), S. 68-F (2). AIR 1962 All 551 (DB). 


function, 

Where the presiding officer of a meeting of a Munici- 
pal Council who had no right of voting or speaking 
merely forwarded to the Government the minutes ol 
the meeting together with a copy of the no-confidence 
motion ana the result of the voting: 

Held, that in so doing he did not perform any 
judicial or quasi.judicial fuuction but merely acted 
in a ministerial or administrative capacity. 1956 Andh 
W R 627 1 AIR 1957 Andh Pra 891 (894) (Pt B) 
(Pr- 8) (DB). 

Art- 226— Writs— Power of High Court to issue 

when to be exercised — English and American deci- 
sions -Reference to. 

Ordinarily in issuing writs contemplated by Art. 220 
of the Constitution of the various kinds specified 
therein the same rule of interpretation should be 
applied, but even so, the distinctions which flow from 
the nature and character of the writs themselves and 
which must, in consequence regulate and govern the 
issue of these writs, have to be borne in mind. 
Art. 220 does not define the scope or character of the 
various writs to which it refers and for that purpose, 
one has to examine the English and American prece- 
dents in order to determine whether in given circum- 
stances, a paiticular writ is justified. ILR (1935) 7 
Assam 159 t AIR 1955 Assam 163 (167,168, 169) 
(Pt C) (Pr 13) (DB). 

Art. 226 — Procedure of executive bodies — 

(Houses and Rents— Bombay Land Requisition Act 
(33 ol 1948), S. 6;. 

The State Government has to make an enquiry 
before making an order under S. 0 (4) (a), Bombay 
Land Requisition Act that the premises specified in 
the order has become vacant by a certain date. If in 
fact no inquiry is held the declaration would be 
vitiated but where an inquiry in fact has been held 
the Government are the iole judges as to the nature, 
extent and scope of the enquiry. The words “inquiry 
shall be such as it deems fit" clearly negative the 
suggestion that the inquiry is of a judicial na ure and 
the principles of natural justice shall not necessarily 
apply thereto.. 

But at the same time the Government cannot in the 
exercise of that Discretion pretend to hold an en juiry 
whilst in fact holding none and where the facts of the 
case justify the interference th at such was the posi- 
tion the declaration made as a result of such inquiry 
may be vitiated. AIR 1951 Bom 131, Pel on. 1925 
A C 578, Ref. 57 Bam L R 748 i AIR 1955 Bam 433 
(433,434 (Pt A) (Prs 3, 5). 

Art 226 — Executive order — Writ of certiorari 

cannot be issued. 

Rule 9 of Citizenship Rules (1950) requires Collector 
to satisfy himself on eeveral matters mentioned in 
the rule, before registering person under S. 5 (L) (a) 
of Citizenship Act — He may inform himself in 
any manner he ithinks fit— He is not r< quired to 
make inquiries in case he rejects application under 
S 5 (1) (a)— Even if he is satisfied that all conditions 
of R. 9 are satisfied, he may still refuse the certificate 
ol citizenship— His action is executive ani political 
act— Su iject to orders of Central Government his 
orders are final and are not amenable to writ of 
certiorari AIR 1965 Cal 160 (161) (Pt A) (Pr 2) 
(DB). 

Art. 220 — Nature of jurisdiction. 

In dealing with Art. 220 of the Constitution the 
Courts in India still think consciously and unconsci- 
ously in terms of high prerogative writs. Art. 220 is 
a plain constitutional right and an inexpensive 
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efficacious and quick constitutional remedy given by 
the Constitution of India to her High Courts. Natu- 
rally in England with i he Crown as the fountain 
head of justice, the high prerogative writs like 
Habeas Cojpus, Mandamus, Prohibition, Certiorari or 
Quo Warranto depend on the course of favour of the 
Crown and it is in that light that tt e British Courts 
administer such a high prerogative*. The concept 
of constitutional jurisprudence will be dangerous to 
adopt here in the Indian Constitution. Aiticle 220 
provides that the High Court shall have power to 
issue these writs. The discretion which the High 
Court may have in granting or refusing such writ is 
as much a discretion as a solemn obligation cast by 
the Constitution upon it. AIR 1964 Cal 340 (343) 
(Pt D) (Pr 2L). 

—Art. 226 — Ministerial act — Collector acting under 
Act ministerially — No certiorari or mandamus can 
issue. See Debt Laws — Kerala Agriculturists Debt 
Relief Act (31 of 1958), Rules under, R. 3. 1960 Ker 
LT 146. 

—Art. 226— Plea of de ftclo authority— If avail- 
able. 

Even assuming the.doctrine of de facto authority 
can be applied to proceedings, under Art. 226, as the 
only safeguard whict is asked for on its basis is aa 
immunity against a collateral attack on the acts of the 
Authority concerned, there is no scope for the ap- 
plication of the doctrine to the proceecicgs under 
Art. 220 for certiorari where they directly raise the 
question of the validity of the order of the Authority. 
1959 Kei L J 410 s 1959 Ker L T 521 : 1959 Ker 
L R 1107 . ILR (1959) Ker 1124 : AIR 1959 Ker 347 
(349) (Pt C) (Pr 5). 

• Art. 226 — Travancore Fublic Safety Measures 

Ordinance (5 of 1125), S. 19 — Order cannot be im- 
peached on ground that opinion was not based on 
proper grounds. See Public Safety — Travarcore Pub- 
lic Safety Measures Ordinance (5 of 1125), S. 19. 
1930 Ker L T 675 (FB). 

-—-Art. 226 — Certiorari writ of— If can be issued 
against a ministerial act. 

A writ may lie against the judicial acts of the 
Govt. i. e , acts done by a competent authority upon 
consideration of facts and circumstances and impos- 
ing liability or affecting the rights of other*. In such 
acts the authority has a discretion after considering 
all the facts whether to proceed fu; ther or net. But no 
writ will lieagainst a ministerial act which merely car- 
ries into < ffect orders already made. The person do'ng 
the act has no discretion in the matter. It is this 
absence of discretion which distinguishes a minis- 
terial from a judicial act. AIR 1951 Kutch 73 (74) 
(Pt B) (Pr 10). 

• Art. 226— C. P. and Berar Revocation of Land 

Revenne Exemption Act (37 of 1948), Ss. 3, 5— Re- 
sumption of maufi grant under S. 3- No obligation to 
pay compensation— Grant of pension or money under 
S. 5 is discretionary — Proceeding under S. 5. is not 
qua? i-judicial— No certiorari. Govindrao Krishnarao 
Bhuskute v. State of Marh Pra., 1959 M P L J 639 : 
1959 Jab L I 407 r 1959 M P C 421* AIR 1959 Madh 
Pra 339 (341, 342) (Prs 9, 13, 16, 17) (FB). 

[Reversed in AIR 1905 S C 1222], 

— Art. 226 — Certiorari — Proceedings of Magistrate 
under S. 176, Criminal Procedure Code — No writ 
to quash will issue. ILR (1959) Mad 12 i (1959) 1 
Mad L J 71 : 1959 M L I (Cr) 71 > 1959 Cr L J 850 i 
1958 Mad \V N G65 i AIR 1959 Mad 294 (312, 316) 
(Pt B' (Prs 35, 55) (DB). 

Art. 226— ‘Certiorari’— Interference with electo- 
ral process — Municipalities— Madras Diitrict Muni- 
cipalities Act (5 of 1920), Ss. 7 and 43). 


Interference with electoral process is not warranted 
by Art. 220 — Redistribution of wards is a matter 
purely within ambit of executive power— Matter is 
not justiciable and cannot be brought up for writ of 
‘certiorari* before High Court. (1940) 328 U S 549; 
(1950) 339 U S 276 and W. P. No. 568 of 1952 (Mad), 
Rel. od. (1953) 1 M L J 252 : AIR 1953 Mad 510 
(513) (Pt E) (Pr 14). 

Art. 226— Award directing reinstatement but not 

determining speciGc sum as payable on account of 
back wages— Amount payable left to the discretion of 
employer— State Government or its delegate has do 
jurisdiction to determine amount of back wages while 
issuing certiGcate for its recovery under S. 33-C (i) — 
Quashing of certificate. See Industrial Disputes Act 
(1947), S. 33-C (i). AIR 1963 Mys 250 (DB). 

Art. 226— Certiorari — Jurisdiction to issue wrih 

—If exercisable in case of acts of "Courts’* only- 

judicial act of inferior tribunal or body Writ- 

Issue of. 

The writ of certiorari does net issue to correct 
purely executive or ministerial acts, but, on the other 
hand, its application is not narrowly limited to 
inferior “Courts’’ ia the strictest sense. If the act done 
by an inferior tribunal or body is a juridicil act as 
distinguished ^rom a ministerial act, an application- 
for certiorari will lie and a writ will issue if the act 
is beyoni the powers of the tribunal or body making, 
it. ILR (1944) Mad 347 (PC), Ref. ILR (1951) Mys 99*- 
AJR 1951 Mys 66 (67) (Pt D) (Pr 2) (DB). 

Art. 226— Interference under. 

Procedure prescribed by Registrar under R. 14 (4/ 
of the Rules framed under S. 43 of the Co-operative 
Societies Act (1912), being with jurisdiction — High 
Court cannot interfere under Art. 226. ILR (1954) 
Nag 76 : 1954 Nag L J 91 : AIR 1954 Nag 203 (204> 
(Pt D) (Pr 8) (DB). 

— -Art. 226 — Government order— Quashing of, by 
wiit of certiorari. 

A writ of certiorari can only be issued to a Tudgo 
or other officer of an inferior Couit and consequently 
where an order is made by the Government in exer- 
cise of the executive .authority which the law vests ic 
it it is not competent for the High Court to quash 
the order by a writ of certiorari. AIR 1950 S C 163, 
Disting. ILR (1952) Patiala 110 : AIR 1952 Pepsu 69 
(73) (Pt C) (Pr 14). 

Art. 226— Defence of India Rules (1902', R. 125 

(2)— Punjab Government Order D/. 6. 11-1963 prohi- 
biting production of Gur by power crushers in mil* 
supply areas— Validity — Proclamation of emergency 
in operation when order passed— Art. 19 (1) (g) can- 
not be invoked to invalidate Order — Constitution o.' 

India, Art. 19(1) Ig), 226,352 and 358. See Defence 
of India Rules (1962) R. 125 (2). AIR 1964 Pun j 207. 

—Art. 226— Displaced Persons (Compensation and 
Rehabilitation) Rules (1955), Rr. 87 and 90-Scope- 
Rule contemplates a sale in favour of non- evacuees 
by a method other than by public auction when there 
is general or 5 pecial order — Scheme for disposal oT* 
rural evacuee property — Nature of — Private sale in 
favour of local occupant in pursuance of scheme 
Chief Settlement Commissioner has no power tc 
cancel such sale and ordtr fresh sale by public auc- 
tion— Such order did not confer jurisdiction to dis- 
turb the rights of petitioner in property and petitioner 
cannot be denied his legitimate right to invoke extra- 
ordinary jurisdiction of High Court. See Display <i 
Persons (Compensation and Rehabilitation) Act (1954), 

S. 20. AIR 1964 Paj 260 (DB). 

Art. 226— Rajasthan Appeals and Petitions (Dis- 
continuance) Ordinance (1949), Ss. 4 (1), 3 — Law in 
force in covenanting State — Statement of Powers- 
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(Bikaner), Appendix A, Head 1, Item 1; Head 2, 
Item 17— Re-opening of jagir succession in Bikaner— 
Case pending till merger of Bikaner State in Rajas- 
than— Power of State of Rajasthan to pass orders — 
This was not judicial or quasi-judicial matter but was 
purely executive matter— Personal healing by Raj- 
pramukh held was not necessary. See Rajasthan 
Appeals aid Petitions (Discontinuance) Ordinance 
(40 of 1949), S- 4 (1). AIR 1958 Raj 12. 

—"■Art. 226 — Fixation of minimum wages — Nature 
of Act— Interference with under Arts. 220 and 227. 
See Minimum Wages Act (1948), S 5 »2). AIR 1955 
Trav-Co 97 (DB). 

141. Futile or unnecessary writ* 

See Note 53. 

142. Government, against. 

See also Note 54. 

• Art. 226— Bombay Land Requisition Ordinance 

(5 of 1947), S. 3 — Provincial Government — Writ of 
ceitiorari. if lies against — Constitution of India, Arts. 
139and 226— Government ol India Act (1935), Ss. 176 
and 306(1). 

Per Mahajan and Mukherjea JJ. — A writ of ceitior- 
ari falls within the expression "sue” used in S. 170 of 
the Government of India Act and the remedy there- 
fore is within the express terms of the i tatute. Fur- 
ther, immunity from suits given by S. 300 (1) of the 
Government of India Act is given to the Governor 
and not to the Provincial Government, though the 
Governor may be one of the componen* parts of the 
Provincial Government. A writ of certiorari, there- 
fore lies against the Provincial Government in res- 
pect of its decision under S. 3 of the Ordinance. Pro- 
vince of Bombay v- Khushal Das S. Advani, 1950 
Mad W N 802 : (1950) 2 Mad L J 703 i 1950 S C J 
451 : tG Cal L J 330 i 1950 S C R 621 : 53 Bom L R 
li AIR 1950 S C 222 (236, 246, 248, 249) (Pt C) 
(P« 51, 106,114,124). 

0 

Art 226 — Administrative order — Government 

appointed ad hoc committee for selection of Text 
Books — Government informed petitioners that their 
books had been selected, subject to their executing 
agieement with Government but cancelled this 
order, even before agreemeot was concluded— Held 
that »h is being purely administrative order, without 
involving infraction of vested right of petitioner, 
Government cannot be rendered answerable in 
Courts. (1965) 2 Andh W R 383 i A I R 1965 Andh 
Pra 425 (431) (Pt B) (Pr 10). 

—Arts 226 and 14 — Rules under S. 20, Trav. 
Abkari Act have force of law — Rules are not in- 
consistent with S. 14 of Act — Power to accept or 
reject bid not given to Government— Order of Gov- 
ernment directing resale violates Art. 14 of Consti- 
tution-Order is liable to be quashed — (Travancore 
Abkari Act (4 of 1073), Ss. 14 and 20). See Ibid, 
Art. 14. AIR I960 Ker 164. 

— —Art. 226 — Applicability — Motor Vehicles* — 
Direction to extend existing route — Direction res- 
tricting number of buses that could ply on extended 
route— Government if exceeds jurisdiction— Writ of 
ceitiorari or mandamus if can issue against Govern- 
ment. See Motor Vehicles Act (1939), S. 43- A (2). 
AIR 1957 Mad 536. 

“ Art. 226 — Bombay Municipal Boroughs Act (18 
of 1925), S. 219 (1) — Order of supersession — 
Necessity to furnish reasons for — Failure- Effect 
— Order held without jurisdiction and liable to be 
quashed — Power of High Court to examine basis cf 
oraer. See Municipalities — Bombay Municipal 
Boroughs Act (18 of 1925), S. 219 (1). (1964) 1 
Mys L J 147. 


Art. 226— Illegal order— Occupancy right ac- 
quired by continuous possession for above 12 years 
—Settlement with another person— Interference. 

Where the petitioner’s case was that he had taken 
oral raiyati settlement of the entire plot of land from 
the sixteen annas proprietors in 1928 and had ac- 
quired occupancy right by continuous possession for 
more than 12 years since then, and thera was no 
counter. affidavit on behalf of the State Government, 
the petitioner's claim must be taken as correct and 
the State Government cannot make the settlement of 
fishery rights of the plot with another person. Any 
such settlement can be quashed by a writ of cer- 
tiorari in favour of the petitioner and mandamus can 
be issued against the State Government. 1960 B L J R 

15 (1>. 

“ — “Art. 226 — Bihar Hindu Religious Trusts Act 
(1951), S. 59 — Calling of accounts by State, from a- 
trustee of a private trust, whether legal- Certiorari— 
Issue of. (*54) ILR 33 Pat 942. 

[Reversed in AIR 1959 S C 957]. 

Art. 226 — (Municipalities— Travancore District 

Municipalities Act (1110), S. 323) — Rules under, 
P. 40(i) — Quistion of interpretation of rules — 
Jurisdiction of Government — Government deciding, 
thit question of interpretation of Rulas does not 
arise— No certiorari— See Municipalities— Travancore 
District Mur.icipalities Act (23 of 1110), S. 323. AIR 
1953 Trav-Co 386. 

143. Government servant, order of dismissal 

or reduction in rank. 

See also Ibid, Arts. 310 and 311. 

• Arts. 226 and 311 —Certiorari — Writ agaimf: 

Government Quasi- judicial orders— Order of dis- 
missal cf public servant — High Court can enquire 
whether the order is based on no evidence — 
Mali fide exercise of power need not be shown 
to prove that the order is based on no evidence. 
L. P. A. No. 27- D of 1959, dated 2nd August 
1900 .Punj), Affirmed. Union of India v. II. C. Gcel, 
(1964) 1 S C W R 28 : 66 Pun L R 305 : (1964) 9 
Fac L R 161 : 1963 Cur L J (SC) 153: (1963-64) 25 
F J R 159 : (1964) 1 Lab L J 38 : AIR 1964 S C 364 
(369) (It B) (Prs 20,22). 

Art. 226 — Reduction of rank of Government 

employee — Reduced pay during suspension; — Juri:- 
diction of High Court. See Ibid, Art. 3ll. AIR 1954 
Ajmer 22. 

Art 226 — Certiorari — Finding of a Domestic 

Tribunal though iecommendatory and not a final 
order, could be quashed in a suitable case. (U. P. 
Disciplinary Proceedings (Administrative Tribunal; 
Rules, 1947). AIR 1950 S C 188, Foil.; (1937) A C 
898 and 1 1924) I K B 171. Ref.; (1921) 2 A C 570 and 
(1925)3 CL R.518, Not foil. ILR (1963") 1 All 432 
(DB). 

Arts. 226, 311— Government servant — Expiry of 

period of probation— Effect — Petitioner appointed to 
a substantive post in clear vacancy — Termination of 
service treating him as probationary officer for alleged 
misconduct during period after probation Held, that 
whether he was confirmed or not, a lien on his post 
ripened in his favour on expiry of the period of 
probation and that Art. 311 applied— R. 55(3) of 
Civil Services (Classification, Control and Appeal* 
Rules and R. 23 of U. P. Civil Services (Executive 
Branch) Rules held not applicable to t he case. I L R 
(1959) 1 All 226. 

[Overruled in AIR 1901 All 450 (FB).] 

Art. 226 — Writ of certiorari — Petition for 

quashing order of Superintendent of Police removing 
petitioner from service- Petitioner can urge tha • 
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there was no proper authority given under para. 479 
(f) of the Police Regulations. 

In a petition under Art. 220 for a writ of certiorari 
quashing the order oi the Superintendent of Police 
rem >ving the petitioner from service it is open to the 
petitioner to urge that there was no proper authoiity 
given to «he Deputy Superintendent of Police under 
para. 479 (f; of the Police Regulations. The failure 
to raLe that point before the Deputy Inspector Gene- 
ral or the Superintendent of Police is no bar to the 
applicant to raise the question of the power of the 
Deputy Superintendent of Police to h >ld enquiry, in 
a petition under Art. 226 Constitution of India. 1955 
All L J 748 i AIR 1956 All 172 (175; (Pt B) Pr 8). 

—Art. 226 — Administrative order — Order of Gov- 
ernment under Madras Hereditary Village Offices Act, 
reinstating respondent as Acting Village Munsif — 
Order causing -summary ouster of petitioner from 
office of Village Munsif — Petitioner Dot given oppor- 
tunity to make his representations — ’Action is admi- 
nistrate e action' and does not mean that authority has 
not to observe ordinary rules of fairplav — Held, order 
could not be upheld. AIR 1950 S C 107 and (1904) 
A C 40, Rel on (1965) 1 Andh L T 2b3 : A I R 1966 
Andh Tra 11 (13, 14) (Pt B, (Pr 7). 

Art, 22G — Administrative orders — Conditions of 

service ot Government servants -Can be regulated, by 
admiuistrat ve orders -Time scale given to appellant 
under misconception— On discovery of error order 
Sxing pay and deoriving him of benefits under pre- 
vious scale parsed - Held, the administrative order 
was valid and binding on appellant — No remedy 
tanker Art. 226. See Ibid, Art. 309. AIR 1963 Cal 563 
(DB . 

Art. 226 — Certiorari - Issue of writ — Depart- 
mental proceedings under Bengal Subordinate Servi- 
ces (Disci jline and Appeal) Pules, 1936. 

Proceeding by way of depirtmental enquiry as 
contemplated by the Rengil Subordinate S-rvicrS 
(Discipline ind \ppeal) Rules, 1930. do partake of 
the character of quasi-judicial proceedings ar,d an 
order made in such proceedings cun be interfered 
with by a writ of certiorari, 55 C W N 605 : ILR 
(1952) 2 Cal 254 : AIR 1953 Cal 316 (318) (Pt A) 
(Pr 24). 

Arts. 226 and 311 — Order of reversion of civil 

servant is administrative. 

An order of reversion of a civil servant (terminating 
a'-temporary or officiating occupancy) is so pdpably 
of an administrative Lature that no v rit of certiorari 
or mandamus can lie to quash it (1892)2 QB21, 
Foil. [Distinction between quasi judicial and admi- 
nistrative orders pointed out.] 

A dismissal, removal or reduction in rank of a civil 
.servant adumbrated in Article 311 is purely an admi- 
nistrative act for the reason that there is nothing in 
the language ot Article 311 to suggest that in issuing 
such an order the authority is obliged to act judi- 
cially. No doubt, Art. 311 (2) prescribes a no bee ; 
but sub- Art. (3) of Art. 311 dispenses with the 
notice, if, for some reason to be recorded, it is nGt 
reasonably practicable to give to that person the 
notice or an opportunity to show cause. This very 
(Fact makes it clear tha* the act is an administra- 
tis act. A I R 1945 F C 47, AIR 1948 P C 10L, A I R 
1952 M B 105, Rel on ; MR 1952 Raj 17, Ref. I L R 
(1952; Hyd 9 76 i AIR 1953 Hyd 98 (98, 99) (Pt B) 
(Pr 3; (DB). 

Art. 226 — Natural justice — Dismissal of employee 

without following provisions of Art. 311— Quashitg 
of order of dismissal. 

Held, on facts that the respondent was not a body 
corporate so as to be able to possess a separate entity. 


The State Government owned the undertaking though 
the business continued under its original name. 
The petitioner held permanent civil post under the 
State Government when the undertaking was taken 
over and the order of dismissal was in flagrant dis- 
regard of the provisions of Art. 3 Li (2) of the Consti- 
tution ; AIR 1957 Pat 10, Dist. Aid 1958 Mys 23, 
Foil. 1959 MPLJ (Notes) 55. 

Art 226— Powers of High Court — “Suspension 11 

with retrospective effect when civil servant was on 
duty —Petition for quashing order, if one for enforc- 
ing claim for money. See Ibid, Art. 311. AIR 1958 
Madh Pra 4i (DB). 

Art. 226 — Administrative order— Order of re- 
moval passed by Administrator — Interference. See 
Territorial Councils Act (1950), S. 22 (2). AIR 1960 
Manipur 25. 

Arts. 226, 311 and 309 — Appointmeat of Civil 

servant to permanent poston probation — Effect — 
Expiry of probationary period — Civil servant does 
not continue as probationer but becomes permanent 
employee — Subsequent order extending probationary 
period or discharging servant held invalid and 
q lashed — (Mysore Civd Service Rules (1958)). See 
Ibid, Art. 311. AIR 1960 Mys 65 (DB). 

Art. 226— Government servant -Irregularities in 

promoting him — Reduction in rank — Art. oil dees 
not apply— Departmental aod administrative order— 
No writ under Art. 226. See Ibid, Art. 311. AIR 1956 
Orissa 113. 

Arts. 220, 311 -Order dismissing public servant 

—Application f >r writ *‘of certiorari -Scope of en- 
quiry under. 

In a petition for a writ in the nature of certiorari 
under Art 220 of the Constitution against an order of 
dismissal of a Government servant the High Court is 
not concerned with the merits or otherwise of the 
di missal ILR (1956) Cut 29 : AIR 1956 Orissa 99 
(102/ (Pt A) (Pr 9) (DB). 

Arts. 226 310, 31 1— Reduction in rank— Art. 311 

(2) has to be followed - Procedure not followed — 
High Court can interfere under Art. 220. See Ibid, 
Art. 310. AIR 1952 Orissa 255 (DB). 

Arts. 226, 311 — Removal proceedings. 

Even if the la* declares tha* a public servant may 
be removed at the will and caprice of the appointing 
power but at the same time requires that his services 
should not be terminated unless he has been afforded 
a reasonable opportunity of being heard, the proceed- 
ing would be executive or ministerial in character. As 
an officer conducting a removal proceeding under 
Art. 311 of the Constitution is not acting in a judicial 
or quasi-judicial capacity, the orders passed by him 
cannot he reviewed on certiorari. 58 Puni L R 512 : 
ILR (1957) Punj 198: MR 1957 Punj 42 (44,45) 

(Pt C) (Prs 15, 19, 20) (DB). 

(Overruled on another point in AIR 1958 S C 30*] 

Art. 226 -Certiorari- Executive Orders — Deci- 
sion to retire public servant — No writ can issue. 

Where there has been no enquiry and the Govern- 
ment had only arrived at a decision in their exercise 
of the option granted by the Covenant between the 
Kathiawar States before formation of S k ate of Saura- 
s htra regarding absorption of civil servantsi that the 
applicant should not be absorbed but be given com- 
pensation the order is only an execu'ive order, and an 
applica’.ion for v rit of certiorari does Dot lie Wnt,°l 
certiorari lies only to revise Orders of. a J« idicial 
or quad judicial triounal or authority. AIR 19o3 Hya 
201 Distirg. 0 San L R 534 i AIR 1954 Sau 90 (91) 

(Pt B) (Pr 5) (DB). 
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Aits* 228 and 311 — Certiorari — Wrongful dis 
missal or termination of service- Proper writ— Writ 
to compel reinstatement to post. 


The proper writ in a case of wrongful dismissal or 
termination of service is a writ of certiorari, and the 
scope of certiorari is limited to the quashing of the 
impugned order, and that is why no writ to compel 
reinstatement to a post is issueo. No such right is 
available to the petitioner, under the Fundamental 
Rights guaranteed iD Part HI of the Constitution. AIR 
1959 Tripura 27 (29; (Pt B) (Prs 13. 14). 


144. Grounds. 

See also Note 89. 

(a) Authority acting without jurisdiction* 
See also Note 148. 

(b) Fundamental error. 

(c) Orders contrary to law. 

(d) Errors on face of record. 

See also Note 139. 

(e) Absence of reasons for decision. 

(f) Bias and mala fides. 

See also Note 129. 

(g) No ground. 

144. Grounds. 

See also Note 69. 

“-Art. 228— U. P. Panchayat Raj Act (1947), S. 49 
—Contravention of— Effect — There is no power given 
ander the Act to cure the irregularity which is one 
affectiag jurisdiction of Pancbayati Adalat — Writ of 
certiorari will issue — See Panchayats— U. P. Pancha- 
yat Raj Act {26 of 1947), S. 4y. AIR 1953 All 118. 

— — Ait. 226 — Writ of certiorari — Jurisdiction of 
High Court — Nature of — High Court, when could 
interfere. 

In a pelition under Art. 220 of the Constitution it is 
not open for the High Court to review a case as if it 
were a Court of appeal and it is not within the com- 
pass of jurisdiction of the High Court to interfere 
with errors of facts even if they should exist. The 
objections that the High Court can normally enter- 
tain in an application for the issue of a writ of 
certiorari are: (i) that the impugned order is vitia’ed 
by error of excess of jurisdiction; (2) that there was 
an error of law apparetton the face of the record 
and (3) thit in the procedure adopted in passing the 
impugned order or proceeding there had been a 
violation of principles of natural justice. A I R 1958 
S C 398 and A I R 1955 S C 233, Ref. (1962) 2 Andh 
W R 410. 


Art. 226 — Writ of certiorari — Conditions for 
issue of. 

Before a writ of certiorari can go, it has to be esta- 
blished thit the authority concerned had no jurisdic- 
tion to act or acted in excess of jurisdiction, or that 
there was violation of natural justice or that there was 
°* law apparent on the faca of the record. AIR 
1955 S C 233 and A I R 1954 S C 440 and A I R 1952 
S C 192 and AIR 1958 S C 398, Rel. on. 

/ Held, that Ihe order of confiscation was not made 
In excess of or without jurisdiction, that as the ap- 
pellant was given a personal hearing by the officer 
oetore imported goods were confiscated there was no 
violation of the rules of natural justice and that the 
arguments based on a laborious research of the 
schedule and app#ndices of the Import Tiade Con- 
trol Policy demonstrated that there was no error ap- 

‘^ 8 face of the record - AIR 1963 Cal 20 
(34, 35) (Pt C) (Prs 42. 44) (DB). 


Art. 226— Certiorari— When to issue. 

Certiorari shall issue to correct errors of jurisdic- 
tion, that is to say, absence, excess or failure to exer- 
cise and also when in the exercise of undoubted 
Jurisdiction, there has been illegality. It shall also 
issue to correct an error in the decision or determina- 
tion it$elf, if it is an error manifest on the face of the 
proceedings. The jurisdiction in certiorari is, how- 
ever, not appellate but only supervisory. By its exer- 
cise, only a patent error can be corrected. The legis- 
lature in constitutir g a tribunal may vest such tribunal 
itself with a jurisdiction which includes the jurisdic- 
tion to determine whether the preliminary state of 
facts on which its jurisdiction to proceed further 
depends exists. In such a case, the rule that a tribunal 
cannot give itself jurisdiction bv a wrong decision as 
to the existence of the preliminary facts does not 
apply and accordingly certiorari shall not go to cor- 
rect such a decision. In th3 case of an appellate 
tribunal, the jurisdiction to decide whether an appeal 
to it lies or not is such jurisdiction. (1956) 2 Lab L J 
328: 60 Cal W N 602: AIR 1957 Cal 560 (565) (Pt B) 
(Prs 16, 17) (DB). 

Art. 226— Writ of certiorari. 

Writ of certiorari is granted if it is sh*>wn that a 
tribunal or body or officer has acted wholly without 
jurisdiction or in excess of it or has acted in violation 
of the principles of nalural justice or committed an 
error apparent on the face of the record and such act, 
or omission, or error has resulted in manifest injustice. 

I L R (1953) Hyd 311 : A I R 1953 Hyd 222 (224) 
(Pt C) (Pr 8) (DB). 

Art. 228— Writ of certiorari— Writ when may be 

issued -(Natural justice). 

In A I R 1954 S C 440 (444) the Supreme Court 
almost limited the scope of certiorari to the two heads 
which were recognized in (1922)2 A C 128. But a 
more elaborate discussion of the matter is to be found 
in A I R 1955 S C 233 where more than those two 
heads are mentioned. Even in the former case it is 
stated that the two heads which the Privy Council 
laid do-vn in (1922) 2 A C 128 'normally' cover the 
exercise of certiorari in most cases. The word ‘nor- 
mally’ denotes that there may be other occasions on 
which certiorari may issue. And one such occasion 
for the exercise of the high prerogative writ of certi- 
orari in England (as also in India) is where the prin- 
ciples of natural justice have rot been followed. 
19 56 Nag L J 66 i A I R 1956 Nag 235 (237) (Pt B) 
(Prs 8. 9) (DB). 

[Reversed on another point in AIR 1957 S C 232.] 

\rt. 226 — Nature and scope of High Court's 

power. 

Per Sinha, C. J. and Hidayatullah, J.:— The essen- 
tial feature of a writ of certiorari is not appellate 
jurisdiction and the High Court will not. in the exer- 
cise of its functions under Art. 220 of the Constitu- 
tion construe evidence and reopen findings of fact. 
Interferense can ordinarily be if a question of juris- 
diction is invoked or where the inferior tribunal has 
not observed the law in the course of the exercise of 
its jurisdiction. AIR 1954 S C 440, Foil. I L R (1955) 
Nag 842 : 1950 Nag L J 73 i AIR 1956 Nag 11 (12- 
13. 14) (Pt A) (Prs 5, 14) (DB). 

Arts. 220, 227- Jurisdiction under, when can be 

invoked -Tribunal actir g without jurisdiction, viola- 
tion of principles of n Rural justice, or manifest in- 
justice. necessary. 1964 Cur L J 311 : AIR 1964 Punl 
455 (456) (Pt Cj (Pr 8) (DB). 

Art. 226— Certiorari— Grounds. 

The Court is slow to interfere with the findings of 
tribunals when their decisions are liable to be cor- 
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rected by appellate authorities. It is only where a 
statutory tribunal is called upon to decide or inter- 
pret questions of law from which no appeal or revi- 
sion is provided, that the High Court in the exercise 
of its inherent powers would quaih the proceedings 
if the order of a tribunal discloses, or ‘speaks’ of, an 
error of law. The aid of the Court can only be in- 
voked where it is required to keep the Tribunal within 
the bounds of its authority or there is a manifest 
error of law in its proceedings and ;not when the 
matter agitated by the petitioner, is pre-eminently 
one of fact on which there may be differences of 
opinion. AIR 1958 S C 398, Rel.on. 63 Punj L R 606 1 
AIR 1961 Punj 476 (477) (Pis 3. 4). 

Art. 226— Writ petition— When High Court will 
interfere. 

It must be shown, before a writ is issued, that the 
authority which passed the order acted without juris- 
diction or in excess of it or in violation of the prin- 
ciples of natural justice. A palpable and gross error 
of law apparent on the face of the record may also 
justify interference but there must in addition be 
manifest or grave injustice. AIR 1952 S C 319 and 
AIR 1952 S C 192, Rel. on. AIR 1960 Punj 58 (61 , 62) 
(Pt F) (Pr 5). 

• Art. 226— Certiorari— When can issue. 

A writ of certiorari lies when the inferior Court or 
tribunal has exceeded its jurisdiction or when such 
Court or tiibunal has proceeded illegally and no 
appeal lies. It can be issued only to restrain the exer- 
cise of judicial functions as distinguished from minis- 
terial and executive acts. It can be issued to Courts 
and to officers, boards and tribunals who possess 
judicial or quasi-judicial powers, and to ministerial 
bodies when they usurp judicial functions. 

It cannot extend to the questioning or annulling of 
acts which are ministerial, executive or legislative. It 
is the nature of the act sought to be restrained and 
not the general character of the tribunal or officer 
proceeded against which determine the propriety of 
this writ. 58 Puni L R 512 : ILR (1957) Punj 198: 
AIR 1957 Punj 42 (43) (Pt A) (Pr 6) (DB). 

[Overruled on another point in A I R 1958 S C 36.] 

•—Art. 226 (1)— Certiorari. 

In determining an application for a writ of certio- 
rari it is not the function of the High Court to sit in 
appeal on the judgments of the tribunals in the cases 
which those tribunals have jurisdiction to decide. 
What it has to see before issuing a wiit of certiorari 
is (1) if the tribunal has acted wholly without juris- 
diction or in excess of it, or (2) it has failed to exer- 
cise jurisdiction vested in it or (3) it has acted in 
violation of the principles of natural justice, or (4) 
whether there is a patent error of law on the face of 
the record which has resulted in manifest injustice or 
(5) the determination of the tribunal is mala fide. 

1953 Raj L W 460 : ILR (1953) 3 Rij 208 : A I R 

1954 Raj 30 (32) (Pt A) (Pr 8) (DB). 

144 (a). Authority acting without jurisdiction. 

See also Note 148. 

• Art. 32 —East Punjab Holdings (Consolidation 

and Prevention of Fragmentation) Act (Punj. Act 50 
of 1948), Ss. 42. 41 and 21 (4)— Power of revision of 
State Government under S. 42 — Power to hear 
appeal given to State Government under S. 21 (4) — 
Such powers delegated to officer — Order made by 
such officer cannot be revised by State Government 
under S. <2 — Its order is nullity which can be set 
aside under Art. 32. 

Per Majority : Where the State Govern ment has, 
under S. 41 (1) of the East Punjab Holdings (Consoli- 
dation and Prevention of Fragmentation) Act, 1948, 


delegated its power given under S. 21 (4) to hear 
appeals to an officer, an order passed by such officer 
is an order passed by the State Government itself and 
not an 'order passed by any officer under this Act’ 
within the meaning of S. 42. The State Government, 
therefore, is not entitled under S. 42 to call for and 
examine the record of the case disposed of by the offi- 
cer acting as delegate. An order passed by the State 
Government undtr S. 42 in such a case is a nullity 
and deserves to be set aside under Art. 32 of the 
Constitution of India. AIR 1959 Purj. 157, Over- 
ruled. 

Per Kapur and Hidayatullah, JJ. (Conti a) : The 
power of the State Government under S. 42 is distinct 
from the powers under S. 21 (4) and is in the nature 
of ievision. This gives an overall contiol to the 
State Government to see that the appellate orders 
passed by its officers under S. 21 (4) are legal and are 
proper. Roop Chand v. State of Purjab, (1963) Supp 
11) S CR 539 : 65 Punj L R 57 6 : AIR 1963 S C 1503 
(1505,1506.1508, 1509, 1510, 1511) (Pt A) (Frs 9, 
10, 11,21, 30, 31). 

• Art. 32 — Quasi- judicial authoiity actiDg with- 

out jurisdiction by deciding collateral fact wrongly — 
Petition under Art. 32 is competent. AIR 1962 S C 
1021, Distinguished. State Trade Corporation of 
India, Ltd. v. State of Mysore, (1963) 1 S C R 61 : 
(1963) 3 S C R 792 i (1963) 2 S C J 131 i (1963) 14 
S T C 168 i AIR 1963 S C 548 (550) (Pt B) (Jr 12). 

Art. 226— Certiorari — Want or exc( ss of jurisdic- 
tion or manifest error of law are only grounds for 
issue of certiorari — Improper findings of fact by 
iuferior tribunal is no ground for interference. 1964 
All W R (HC) 666 : 1964 All L J 1054 : A I R 1965 
All 366 (367) (Pt B) (Fr 4) (DB). 

Art. 226 — Administrative order — Writ of certio- 
rari — Order of Commissioner condoning delay in 
filing revision under U. P. (Temp.) Control of Rent 
and Eviction Act is without jurisdiction — It is 
amenable to writ jurisdiction irrespective of whether 
it is administrative or quasi- judicial. 1965 All L 
211 . 


Art. 226 — Grounds of certiorari — Jurisdiction — 

Error of law or jurisdiction, however gross, not suffi- 
cient— Manifest injustice as a result must be shown- 

(1963) 47 I T R 501 (All). 


Art. 226— Relief under— When open. 


In order to entitle a petitioner to obtain relief in a 
writ petition it is not sufficient that there has been an 
error of law or that there is want of jurisdiction. It 
has to he shown in addition tha« there has been mani- 
fest injustice. AIR I960 All 93, Rtl. on. (1962) 4 
Fac L R 163 : (1962) 1 Lab L J 662 (All). 


Art. 226— Erroneous decision resulting in refuse. 

o exercise jurisdiction properly vested — Question of 
urisdiction is involved — Issue of writ ot certiorari 
juashing the wrong orders — Error manifest and appar- 
ent on the face of the recoid — U. P. Tenancy Act (1/ 
>f 1D39), S. 1S0-U. P. Agricultural Tenants (Acqui- 
ition of Privileges) Act (10 of 1949), Ss. 0 and 7-C-. 
^ I R 1949 P. C. 239, Rel. on. 1962 All W R (HC, 
599 : 1962 All L J 596. 


Art. 226 — Motor Vehicles Act (1939), S. 47 — 

Grant of permit under S. 47 on extraneous considera- 
tions — Amounts to illegal exercise of jurisdiction — 
Order can be quashed under Art. 220. See Motor' 
Vehicles Act (1939), S. 47. 1962 All L J 269. 


Art. 226— Error in exercise of jurisdiction— W rit 

is not issued. as matter of right. 

No one can, as a matter of right, claim a writ of the 
nature of Art. 220. High Court can in suitable cases- 
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refuse to issue a writ even when the subordinate 
authorities had committed some error in the exercise 
of jurisdiction. What is necessary is that some mani- 
fest injustice must be caused to the parson. AIR 1901 
All 169 (172,173) (Pt D) (Pr 16). 

—Art. 226— U. P. Disciplinary Pro aeedings (Admi- 
nistrative Tribunil) Rules 0947), R. 4 (1)— Matter not 
covered by rules — Reference and report by tribunal 
are without jurisdiction and are liable to be quashed. 
See U. P. Disciplinary Proceedings (Administrative 
Tribunal) Rules (1947), R. 4 (t). 1 I R 1960 All 754. 

— Art. 226 — Criminal P. C. (189S), S. 476— Appli- 
cability — Tribunal hearing election petition under 
Panchayat Raj Act — Not a criminal or Civil Court — 
Action under S. 470 is without jurisdiction and is 
liable to be quashed. See Criminal P. C. (1898), 
S. 470 AIR 1960 All 561. 

Ait. 223— Certiorari— Issue of writ of — Refusal 

to person of permission by District Magistrate to 
hold cattle market on his own land— I his is un- 
warranted interference with person’s right to use his 
own land — Order qua <hed. See Ibid, Art. 19 (1) (I). 
1960 All Cr R 358 : I960 All L J 761. 

Art. 226 — Industrial dispute — Application for 

permission to dismiss employee— Refusal — Failure 
to exercise jurisdiction. 

The conciliation officer was approached by the 
employer for permission to dismiss an employee. 
The application was made on two grounds namely of 
negligence in discharge of work and of insub- 
ordination and disobedience to lawful orders. On 
the first ground he found that the mistakes were bona 
fide bscauje the employee was nev although the 
mistakes had been repeated in a matter which did 
not require any skill. As regards the second ground 
he held that they were not important because they were 
subsequent to the charge-sneet relating to the first 
item and therefore were merely subsidiary to that 
charge. He therefore refused the necessary permis- 
sion. 

Held, that on both the matters his conclusions 
were not warranted by the facts and hence in refusing 
the permission he had failed to exercise a jurisdic- 
tion which he should have eiercised. AIR 1959 All 
406(407) (Pt B) (Pr 7). 

Art. 226 -Certi irari— Writ to quash order of 

suspension pissed against municipal employee. 

Where an order of suspension passed against 'a 
rnunicipil employee was sought to be quashed in a 
petition for a writ of certiorari and there was no 
material in the affidavits filed in the case to show that 
the petitioner was prima facie guilty of serious 
offence or that his conduct was so reprehensible as to 
disentitle him to get any relief from the Court or that 
there were good grounds for suspending him: 

Held, that if an order was without jurisdiction it 
must be quashed by a writ of certiorari and the mere 
fact that a similar .order might later on be passed 
after legalising the proceedings should not stand in 
the way of the Court quashing that order : (1787) 100 
E R 90. Disting. 1958 AH L J 891 : (1959) 1 Lab L J 
460 i AIR 1959 All 230 (232, 233) (Pt C) (Pr8). 

Art. 226 -Who can. apply — (U. P. Land Reforms 

Supplementary) Act (29 of 1952), S. 4). 

The enquiry under Act (31 of 1952) affects the 
rights of parties. A person found to be in cultivatory 
possession ;n the year 1359 Fasli gets certain specified 
lights of tenancy even though these rights are liable 
to be questioned in separate proceedings. Hence an 
order by the Sub-Divisional Magistrate reviewing 
previous order and holding that an enquiry shall be 
done on an application under S. 4 of Act (31 of 1952) 
can be challenged by means of a writ petition. 


Further if the Sub-Divisior al Officer had no Jurisdic- 
tion to review the previous order his order setting 
aside that order :is clearly vitiated and the enquiry 
which he is holding as a result of quashiDg the 
previous order is also being held without jurisdiction. 
It calls for the exercise of juiisdiction of the High 
Court to issue writs of certiorari and prohibition 
under Art. *226. 1956 A W R (HC) 29 : 1956 All L J 
13 i AIR 1957 All 67 (68, 69) (Pt A) (Prs 9, 10) 
(DB). 

—Art. 226— Rules framed under Madras Elementary 
Education Act, 1920 — Withdrawal of recognition 
under Rr. 14 and 20 to 2 3-B— Nature of order of the 
order -withdrawing recognition— Order is without 
jurisdiction— Order liable to be quashed. See Madras 
Elementary Education Act (8 of 1920), S. 50. ( 1962) 1 
Andh W R 263. 

Art. 226— Industrial Disputes Act (1947), Ss. 10 

(1) (c) and 2 (k)— Power of Government to make 
reference— Jurisdiction of Tribunal— Easis for— Dis- 
pute by individual worker when can be referred — 
Dispute in instant case held was not industrial dispute 
— Reference invalid — Subsequent proceedings were 
therefore without jurisdiction and illegal — (Words 
and .Phrases —‘Industrial dispute’). See Industrial 
Disputes Act (1947), S. 10 (1) (c). AIR 1957 Assam 
111 . 

Art. 226 —Administrative order— Order passed 

without jurisdiction— Order will be set aside. 

The High Court is competent to test the validity of 
an administrative order in order to give relief to the 
petitioner; and if it is held that the order was incom- 
petent and passed without jurisdiction by a public body 
or an individual purporting to'actrunder the authority 
of law, then the High Courtis entitled to interfere and 
set. aside such an order. ILR (1956) 8 Assam 511 i 
AIR 1956 Assam 162 (161) (Pt D) (Pr 5) (DB). 

Art. 226 — Settlement of ganja shop in Assam by 

Extra Assistant Commissioner on recommendation of 
Advisory Board constituted by himself— Validity- 
Settlement Officer has no authority to make the settle- 
ment or to nominate an Advisory Council — Order is 
without jurisdiction. See Eastern Bengal and Assam 
Excise Act (1 of 1910), S. 8. AIR 1955 N U C (Assam) 
1778. 

Art. 226 —Assam Municipal Act (1923), S. 89 — 

Effect of • non-compliance — Review application under 
S. 88— Sub committee required by S, 89 not constitu- 
ted— Town committee itself deciding matter in Special 
meeting— S. 89 is not directory in na l ure — Non-com- 
pliance with it affects jurisdiction— Town committee 
in disposing of review petitions actei in excess of its 
jurisdiction. See Municipalities — Assam Municipal 
Act (1923), S. 89. A I R 1953 Assam 132. 

Art. 226 —General Clauses Act (10 of 1897), S 9 — 

Scope - Order granting time to tenant to deposit rent 
by particular da'e — Failure to deposit — Permission to 
eject tenant granted on that date — Order is without 
jurisdiction— Rent controller should have waited 
till the erpiry of that day, v, ithin iv/hich the rent 
could be deposited— Order should be set aside— 
(C. P. and Bsrar Ceneral.Clauses Act (1 of 1914), S. 8). 
See General Clauses Act (1897), S. 9. AIR 1957 Bom 
154« 

Art. 226 —Set Cost )mi Act ( IS 78) , S. 30 — Real 

value of imported good ?— Ascertainment of — Value 
aserttained by Customs Officer under S. 30 without 
any basis or evidence— It is illegal and without 
jurisdiction— It is liable to be reviewed {by way of 
certiorari. 
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The correctness of the decision of a Customs Officer 
on the real value of imported goods is not open to 
review. But when the valuation under S. 30 (b) is 
arrived at, without any finding as to importation and 
the cost of the imported goods at which goods of the 
like kind and quality could be delivered at the place 
of importation the decision is illegal and without 
jurisdiction. In such a case the decision is liable to 
reviewed by the High Court by way of certiorari. 
AIR 1961 Cal 636, Rel. on. , (19G3) 1 Cri L J 749 i 
AIR 19G3 Cal 331 (335) (Pt C) (Pr 18). 

Art. 220 — Interference — Grounds — Inferior 

authority considering matters extraneous to issue — 
Certiorari. 

Certiorari and mandamus will lie if the inferior 
authority has taken into consideration matters Gutside 
the ambit of its jurisdiction and beyond the matters 
which it was entitled to consider in arriving at its 

decision. 02 Cal VV N 342 : ILR (ISGO) 1 Cal S3 : 
(1958) 2 lab LJ 705 i AIR 1959 Cal 1 (7) (Pt C) 
(Pr 25) (DB). 

Art. 220— Jurisdiction — Wrong assumption by 

Industrial Tribunal -Interference. 

If the firm of solicitors cannot be said to carry on 
an industiy, then the Industrial Tribunal has no 
jurisdiction over them to determine a dispute between 
them and their employees. If the tribunal has claimed 
jurisdiction, then this assumption of jurisdiction 
whether by the legal process of construction of, 
statute or by the determination of what is known as 
“jurisdictional fact," can be supervised under 
certiorari jurisdiction of the High Court under 
Art. 226 ILR (1959) 2 Cal 211 : 02 Ctl W N 484 i 
(1958) 2 Lab L J 183: (1958) 14 F J R 480 : AIR 1958 
Cal 405 (4 00) (Pt A)(Pr 3). 

—Art. 220- Interference— Order without jurisdic- 
tion — Interference — Objection under S. 9, Public 
Demands Recovery Act— Hearing by person having 
no powers— Effect. 

• If a party has availed himself of the ordinary 
remedies provided for by a special Act, he cannot 
thereafter turn round and begin once again from the 
bottom by challenging the original order under 
Art.»226 of the Constitution If however in the pro- 
ceedings under the special Act there is found to be 
an initial lack of jurisdiction the position is different 
and the High Court can interfere. Where the objec- 
tion filed by the petitioner under S. 9 of the Public 
Demands Recoverv Act was considered by a person 
who was not a Certificate Officer, he is to be consi- 
dered not a judicial body or tribunal. In such a 
case the application under Art. 226 must succeed. 

AIR 1957 Cal 430 (431) (Pt B) (Prs 3, 4). 

—Art. 226- Jurisdiction —Absence of— Industrial 
Tribunal proceeding to decide dispute which was 
not industrial dispute under Industrial Disputes Act 
— Writ of prohibition or certiorari upon Tribunal — 
Writ of mandamus upon Government — (lad ust rial 
Disputes Act (1947), Ss. 7 and 10). 

Where a dispute which was not an industrial dis- 
pute was referred to an Industrial Tribunal by the 
Government under S. 10, Industrial Disputes Act and 
the Industrial Tribunal fcas no jurisdiction to try 
such a dispute under the Act aid yet the Trihunal 
was proceeding with the matter and the petitioner 
files his objection to the jurisdiction before the Tri 
bunal there is no difficulty in issuing a writ in the 
nature of prohibition or certiorari upon the tribunal. 
Nor is there any difficulty in issuing a writ in the 
nature of mandamus upon tne Government. It is true 
that there must be a demand for justice and its denial 
before entertaining an application for a writ in the 
nature of mandamus. But where it would be futile 


to make such a demand, it would not be a bar to 
relief. AIR 1952 S C 16 Rel. on. ILR (1957) 3 Gal 
484 : 60 Cal W N 856 :( 1957) l Lab L J 505 i (1950. 
58) 12 F I R 309 : A I R 1956 Cal 545 (549, 550) 
(Pt D) (Pr 20). 

Art* 226 — Scope — West Bengal Ford Grains 

(Intensive Procurement) Order, 1952, Para. 5* 

The granting of a right of appeal under Para 5 of 
W. Bengal Food Grains Older means that the producer 
must be given an opportunity to show that the 
estimate of the Director regarding surplus yield i 9 
wrong and consequently the amount of grain that the 
producer has been asked to deliver as based on that 
estimate, is also wrong. Where a large number cf 
appeals were decided all together ignoring many of 
the points raised by individual producers, the Court 
below must be held to have failed to exercise jurisdic- 
tion and to dispose of the casts properly. The High 
Court can intervene in such cases and can quash the 
orders by a writ of certiorari and issue a writ of 
mandamus directing the tribunal to decide the cases 
according to law. 57 Cal W N 798 : A I R 1954 Cal 
97 (97, 98) (Pt B) (Prs 3,4). 

■ Art. 228 — Indus ral Disputes (Apoellafe Tribu- 
nal) Act (48 cf 1950), S. 12 (1) - Order for costs 
against stranger to proceeding — When can be made 
— Oidtr against stranger without jurisdiction — 
Bemedy is by application under Art. 226, Constitution 
of India, and not by appeal under S. 12 — Civil P. C. 
(1908), S. 35 — (Industrial Disputes Act (1947), S. 11 
(7)). See Industrial Disputes (Appellate Tribunal) 
Act (1950), S. 11 (7). AIR 1953 Cal 37. 

Art. 226 — Application fora writ setting aside the 

order of the Civil Judge (Senior Division) transferr- 
ing the election petition to the Joint Civil Judge 
(Junior Division) for disposal according to law. 
There was only one Court in Mehsana and that of the 
Civil Judge (Senior Division) who has jurisdiction to 
dispose of all proceedings of a civil Dature. A Civil 
Judge (Junior Division) was posted by the High Court 
only for purpose of assisting him in the disposal of 
matters filed in the Court of Civil Judge (Senior Divi- 
sion). A civil Judge (Junior Division) so posted as a 
joint judge at a place where theie is no Court of 
civil Judge (Junior Division) has no independent 
Court where proceeding can be filed. The Civil Judge 
(Senior Division) before whom the election petition 
was filed is a persona designata and he cannot trans- 
fer that petition to the joint judge. Writ gianted and 
order set aside. (1962) 3 Guj L R 803. 

Art. 226— Issue of writ of certiorari. 

Under Art. 226 a writ of -certiorari can be issued 
when the person or the Tribunal acts in eicess of 
jurisdiction or fails to exercise jurisdiction which is 
conferred upon it or in the exercise of its jurisdiction 
contravenes principle! of natural justice. ILR (1953; 
Hvd 412 i A I R 1953 Hyd 235 (237) (Pt D) (Fr 10) 
(DB). 

Art. 226 —Certiorari — W b en issued. 

The Issue of writ of certiorari which is discretion- 
ary in nature may be granted when the Court below 
has rtfused to exercise jurisdiction or there is an 
absence of jurisdiction. The fact of want ot jurisdic- 
tion may arise from the nature of the sublet matter 
or fro a the absence of some essential preliminary 
proceedings. Mere formal or accidental e-rors on the 
face of the proceedings do not afford grounds tor 
ce-tiorari and where the proceedings are regular upon 
their face and the Court has jurisdiction the superior 
Court will not grant the writ of certiorari on the 
ground tfc at the Court below has merely misconceived a 
point of law nor will it hear evidence impeaching tne 
decision on the facts, but where there was no evi- 
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4ence proper to be considered in support of the point 
that would be a ground for issue of writ of certiorari. 

The fact that a medical certificate was not sub- 
stantiated by oral evidence can at the most be said to 
be a material irregularity in the exercise of jurisdic- 
tion in not taking evidence and is not a sufficient 
ground for interference by way of certiorari proceed- 
ings : AIR 1930 Mad 909, Rel. on. 1LR (1953) Hyd 
191 : AIR 1953 Hyd 209 (211) (Pt C) llr 6). 

— Art. 220— Writ of certiorari is justified when 
there is failure to exercise jurisdiction. AIR 1951 Bom 
853, Rel. on. ILR (1952) Hyd 791 i A I R 1953 Hyd 
79 (85, t6) (Pt D) (Pr 27) (DB). 

[Reversed on another point in AIR 1950 S C 319.] 

—Art. 226— Certiorari— Writ of— Order of Custo- 
dian of Evacuee Property —Power of High Court to 
Interfere— Administration of Evacuee property Act 
1950, S. 7. 

Where the foundation of jurisdiction for the Custo- 
dian to declare certain property as the property of 
the evacuee is that the evacuee was in adverse posses- 
sion and the conclusion that the evacuee was in 
adveise possession is void in law, there being no 
material in law to justify that conclusion, the order 
Is ultra vires. The High Court can interfere in such 
case and quash the order of the Custodian by issuing 
• writ of certiorari. A I R I95i Mad 870 ; A I R 1951 
Simla 171 and A I R 1949 Mai 535, Ril. on. ILR 
(1951) Hyd 788 i A I R 1951 Hyd 137 (138) (Pt A) 
CP rs 6, 7) (DB). 


—Art. 226—Certiorari — Writ of, to quash decision 
of appellate authority under Hyderabad Rent Con- 
trol Order - Civil P. C. (190$) S. 115. 

Where the decision of the Appellate Authority 
nnder the Hyderabad Rent Control Order, about the 
application of the doctrine of res judicata is incorrect 
then the High Court can, in exercise of its extraordi- 
nary powers quash his decision on the ground that 
he has failed to exercise jurisdiction vested in him. 

[Power to issue ‘.writ compared with power con- 
tained in S. 015, Hyderabad Civil P. C. (correspond- 
ing to S. 115, Indian Civil P. C.)]. I L R (1951) Hyd 
11* i AIR 1950 Hyd 59 (01) (Pt A) (Pr 10) (DB). 


—Art. 226—Certiorari — Writ of — Decision as to 
refusal to exercise jurisdiction under Civil P. C., 
S. 115— Value ot — Precedents. 

Any decision on S. 015 (b), Hyderabad Civil P. C. 
(corresponding to S. 115, Indian Civil P. C.) may be 
taken as an authority for holding what amounts to 
Improper refusal of exercise of jurisdiction for pur- 
pose of exercising power to i;sue writ of certiorari. 
ILR (1951) Hyd 112 : AIR 1950 Hyd 59 (61) (Pt C) 
(Pr 10) (DB). 

Art. 226— Travancore City Muniripal Act (4 of 

1110), S 91 ( 1) — Charges of irregularities against 
corporation officer — Order of acquittal passed by 
Mayor after enquiry —Subsequent direction by Gov- 
ernment to revive disciplinary action — Order taking 
action on same charges, held in excess of authority 
and quashed. See Municipalities — Travancore City 

Municipal Act (4 of 1110), S. 91 (1). ILR (I860) 
Ker 5 19. 


—“Art. 220 — Error apparent on face of record — 
Order under Motor Vehicles Act in appeal decided 
which had becon e infructu jus— Liable to be quashed 
as beirg without jurisdiction. 1950 Madh B L J 187 * 

M.dh BLR 1956 Civil 33 : A I R 1956 Madh B 175 
(170) (Pt B) (Pr 4) (DB) 

——Art. 22G -Applicability— Action proposed to be 
taken in excess of statutory authority— Interference 
(Central Civil Services (Safeguarding of National 
Security) Rules (1953), Rr. 3 and 4 (a) ). 


The High Court has undoubtedly power to inter- 
fere where the provision under which the action wa3 
intended to be taken was ultra vires the State Legis- 
lature But even where the limits of a valid statutory 
provision are contravened, there is as much Jack of 
authority in the action proposed as where I he statute 
itself is void. AIR 1954 S C 403, Rel. on. 1957 Nag 
L J 75 : 1957 M P L J (Nag) 115. 

Art. 226 — Certiorari — Writ— Issue of— Failure to 

exercise jurisdiction — (Tenancy Laws — Madras 
Estates (Abolition and Conversion into Ryotwari) Act 
(26 of 1948), S. 12 (a) — (Tenancy Laws — Madras 
Estates Land Act (1 of 1908), S. 3 (10) (a) ). 

Where the Tribunal misconceived the scope of S. 3 
(10) (a) of the Madras Estates Land Act and S. 12 (a) 
of Madras Act (20 of 1948), when it in effect applied 
the test of cultivation in the past as the only and con- 
clusive test, in determining whether the land in ques- 
tion was private land and therefore refused to grant 
patta uncer S. 12 (a): 

Held that it really amounted to a failure to exer~ 
cise jurisdiction to decide the issue before it alter 
taking into account all the relevant factors and that 
the order of the Tribunal had, therefore, to be set 
aside by the issue of a writ of certiorari. 69 Mad L W 
859 » ILR (1957) Mad 436 i 1956 Mad W N 911 i 
(1956)2 MLJ 595: AIR 1958 Mad 74 (78) (Pt B) 
(Pr 25) (DB). 

-—Art. 226— Certiorari— Writ -Grounds of-Ordex 

without jurisdiction — Setting aside. 

Where the order which is impugned is one passed 
without jurisdiction and is complained of by a party 
as prejudicial to his interests and this complaint is 
not frivolous or without substance it is the duty of 
the High Court to set aside that order under Art. 226 
of the Constitution 70 Mad L W 489 i (1957) 1 Mad 
L J 244 t 1957 Mad W N 383. 


Art. 226 — Certiorari — Rejection of appeal 

amounting to refusal to exercise jurisdiction — (Motox 
Vehicles Act (1939), Ss. 64 and 64-A). 

Applications for the renewal of a permit and for 
the issue of a permit, are in effect applications for the 
grant of a permit. Where on that route only one per- 
mit could be granted the granting of the application 

for nnewal would automatically meaD the refusal of 
a permit to the other. The appeal by the other would 
therefore be perfectly competent as an appeal against 
the order of the Regional Transport Authority, refus- 
ing to grant a permit. The Central Road Traffic Board 
errs in presuming that it was not open to them in the 
appeal to consider the merits of the order granting 
renewal of the permit. The filing of the appeal by 
the :appellant sets at large the order of the Regional 
Transport Authority granting the renewal. There- 
fore, the Central Road Traffic Board wrongly rejected 
the appeal as incompetent and thus refused to exer 
cise a jurisdiction which they had and the Govern- 
ment committed an error which related to jurisdic- 
tion in confirming that order. 1955 Mad W N 464 a 
(1955) 2 M L J 130 i 68 Mad L W 391 : ILR ( 1956) 
Mad 24 i AIR 1955 Mad 3*6 (3S7) (Prs 2, 3) (DB). 

• 1 226 -0£der under S. 10 (5), Madras Here- 

ditary Village Offices Act by District Collector ap- 
pointing a eeputy to a post registeied in name o$ 
minor — Board of Revenue has no jurisdiction to 
interfere - Order set aside by Board ofRtvenue- 
Quashing of See Madras Hereditary Village Offices 
Act (3 of 1885), S. 10 (5). AIR 1955 Mad 305 (FB). 

—Art. 226— Certiorari — Failure to exercise juris- 
diction — (Madras Pawnbrokers Act (23 of 
S. 22-Rules under -Rule 15). 

What has to be considered by the Commissioner oS 
Police under R. 15 of the Rules framed under S. 22 of 
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the Madras Act (22 of 1943) in granting a licence to 
conduct the business in auction sale of pledges is the 
auctioneer’s suitability, such as reliability, character 
and other nutters and not the suitability of the place 
where the auction is held. Ilsnce where the Commis- 
sioner of Police inquires into the suitability of the 
building for conducting the auction he fails to exer- 
cise a jurisdiction vested in him by law, and his order 
refusing approval on ground of unsuitability of build- 
ing can be quashed. 

The application for licence was remanded to the 
Commissioner of Police for reconsideration. 1954 Mad 
W N 45S : (1954) 1 Mad L J 557 i AIR 1954 Mad 
736 (73S) (Pr 9). 

Art. 226 — Writ of certionri —Power to issue 

when to be exercised. 

Whenever any body of persons having legal autho- 
rity to determine questions affecting the rights of 
subject and having the duty to act judicially act ia 
excess of their legal authority, they are subject )o the 
controlling jurisdiction of the High Court exercised 
in issuing writs under Art 226 ; (1924) 1 K B 17 1 ; 
(1931) 2 K B 215 and AIR 1950 S C 222, Foil. G 4 Mad 
L W SS2 : 1951-2 Mid L Jour 411 : 1951 Mad W N 
S32 : 1952 Cri L J GIG s AIR 1932 Mad 27G (277) 
(Pt A) (Pr 2). 

Art. 22G — Motor Vehicles Act (1939), S. 64 — 

Powers of appellate authority— Order of appellate 
authority without jurisdiction — Order upheld by 
Government in revision— Writ of certiorari held c*uld 
be issued as fundamental principles of jurisprudence 
were violated. See Motor Vehicles Act (1939), S. 64. 
AIR 1952 Mad 39. 

— — Art. 226 —Order without jurisdiction— Power of 
High Court to quash. See Ibid, Art. 311. AIR 1965 
Manipur 46. 

— Art. 226 — Assam Land and Revenue Regulation 
(l of 1856), Ss. 50, 51, 52, 53, 5 1, 120, 129, 124, 123, 
125, 127— Powers of Sub-Deputy Collector- He can- 
not act under Ss. 50 to 54 and S. 126 (1)— Exercise of 
Jurisdiction not vested— Order quashed. See Tenancy 
Laws — Assam Land and Revenue Regulation (T of 
1880’, S. 50. AIR 1962 Manipur 14. 

Art. 226— Rules for recruitment— Rules by Mysore 
Government published under Notification No. G. A. D 
114 S. R R. 61, dated 27-12-1962— Rules 8 (2), 4- 
Constitution of State Level Recruitment Committee 
—Word ‘may’ in R. 3 (2 (iy) means ‘shall* — Non- 
compliance witli R. 3 (2) (iv) — Committee is not pro- 
perly constituted — Order of recruitment made by 
such committee is invalid and can beqiashed under 
Art. 220. See [hid, Art. S09. (1965) 2 Mys L J 160 : 
AIR 1966 Mys 36 (DB). 

- — Art. 226 —Rectification of mistake apparent from 
the record — Record contemp’ated by S. 01, Estate 
Duty Act is record relating to assessment of estate 
luty aLd not any other record —Order of asses'ment 
vO estate duty fixing valuation of estate at certain figure 
—Enhancement o? valuation after three years on 
basis of valuation in probate proceedings — Held, not 
justified either by S. 61 or S. 59. Writ of certiorari 
issued to quash the or6er. See Estate Duty Act (1953), 
S. 61. AIR 1964 Mys 202 (DB). 

Art. 22G — Mysore Land Revenue Code (4 of 

1886), S 233 — Rules under R. 95— Sale of property 
by Revenue Inspector— Value of property more than 
Us. 200— Exercise of wrong jurisdiction — Interference. 
See My; ore Land Revenue Code (4 of 1880), S. 233. 
<1963) 1 Mys L J 301. 

Art. 226 —Refusal to exercise jurisdiction vested 

by law — Order liable to be quashed. See Houses 6c 
Rents — C. P. and Berar Letting of Houses Control 
Order, Cl. 13 1951 Nig J, J (Notes) 105 (DB). 


Art. 226— Certiorari — Jurisdiction — Failure to 

consider question of limitation— There is assumption 
of jurisdiction not vested — See under Houses and 
Rents — C. P. 6c Berar Letting of Houses and Rent 
Control Order, Cl. 25 ( 1 ). 1951 Nag L J (Notes) 101 
(DB). 

Art. 226 — Industrial Disputes Act (1947), Ss. 2 

(k) and 10 (1) — Definition of ‘Industrial dispute' 
contemplates existing industry — Bona fide closure of 
business — Subsequent reference under *S. 10 (l) is 
illegal— Reference quashed. See Industrial Disputes 
Act (1947), S. 2 (k). AIR i960 Pat 288. 

Arts. 226 and 227 — Reference of dispute to 

Industrial Tribunal —Dispute not industrial dispute 
— Jurisdiction of Tribunal to adjudicate — (Industrial 
Disputes Act (1947), S. 10). 

Government can only make a reference if in its 
opinion any iudustrial dispute exists or is appre- 
hended. The pre requisite of the jurisdiction is the 
existence of industrial dispute within the meaning of 
the T Industrial Disputes Act, 1947. If there was no 
industrial dispute as contemplated by that Act, the 
Government of India has no jurisdiction to mike 
any reference and a fortiori the Tribunal does not 
derive any jurisdiction to entertain and dispose of 
the reference. AIR 1957 Assam 111. Rel. on ( 1959) 

2 Lab L J 639 : (1939.60) 16 F J R 25 : 1959 B L J B 
172. 

Art. 226— Right to apply — Bihar Sales Tax Act 

(19 of 19 47), S. 14- A, Pro /iso— As amended by Bihar 
Finance Act (4 of 1955; — Order of forfeiture direct- 
ing petitioner to depout into Government Treasury 
amount of sale; tax illegally recovered by him from 
his- customers held invalid as proviso to S. 14 A was 
uocomtitutional — Order quashed by a writ of cer- 
tiorari. 1956 BLJR 502 i (1956) 7 STC 609: 

If- 56 Pat L R 371 i I L R 35 Pat 757 t A I R 1957 Pat 
1(4) (Pi B) (Pr 10) (DB). 

Art. 2 26 —Certiorari - Issue of writ against Cess 

Deputy Collector — Bengal Cess Act (9 of 1880), 

S. 72. 

Where the petitioners wrote to the Cars Deputy 
Collector explaining that the mines and the quarries 
belonged to a Corporation and the petitioners were 
only contractors, and, therefore, not liable to submit 
a return of toe annuil net profits under S. 72, but 
in sp'te of this letter the Cess Deputy Collector 
served a notice under S. 72 upon the petitioners 
h olding out a threat that if the petitioners did not 
supply the return within the time given, thev would 
he liable to a penalty of Rs. 5 J for every day after 
the expiry of the time until the relurn was furnished. 

Mel i, that there lnd been a virtu’l determination 
by the Cess Deputy Collector as to the existence of 

the collateral fact and therefore the petitioners were 

entitled to the grant of a writ of certiorari. 1950 
B L 1 R 223 : A I R 1956 Pat 100 (104) (Pc B) (Pr 8) 
(DB). 

Art. 226 -Bengal Ferries Act (l of 1885), S, . 9 — 

Lease of tolls of ferries by public auction Power 
of District Board to debar intending bidder to bid 
at the auction — Right of bidder so prevented to 
claim relief under Art. 226 of the Constitution. 

Where powers exercisable by the Magistrate of a 
District under the Bengal Ferries Act hive^been con- 
ferred upou the District Board under S. 35 and the 
Chairman decides to lease the tolls of I he ferries, 

S 9 or for the matter of that, any provision of the 
Bengal Ferries Act, does not confer any power upon 
the District Board to debar any person from bidding 
at the auction. It is open to the Chairman of the 
District Board to refuse to accept the highest bid, 
of course for sufficient reason to be recorded in 

writing. 
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In such a case he may either accept any bid how- 
ever low it may be, or may withdraw the tolls from 
auction and manage the ferries khas. He has, how- 
ever, no authority to determine, before the auction 
is held, the suitability or otherwise of the intending 
bidders and to select those who, in his judgment, 
are fit. howsoever sound and justifiable his decision 
may be. Whe e the Chairman debars an intending 
bidder (the petitioner) from making any bid, the 
Chairman violat s the provisions oi S. 9 and alters 
the manner prescribed by the statute for conducting 
the auction. AIR 1954 S C 592, Rel. on. 

The action of the Chairman in preferring the other 
prospective bidders to the petitioner ran counter to 
the provisions of S. 9 and was, therefore, arbitrary 
and without Jurisdiction. 

The discretion vested in the Chairman to refuse to 
accept any bid after the auction is held, does not 
ei ti le him to anticipate the results of the auction and 
to prevent persons who, in his wisdom, we.e not 
desirable from bidding at all. 

It follows that the petitioner is clearly clothed 
with a right to bid at the auction for the settlement 
of the tolls of the disputed ferries— a right which, 
by virtue of his conforming to the terms of the 
noti ication of the auction is his personal right under 
toe Act, as distinguished from the general right as a 
member of the public and is thus entitled to a writ 
under Art. 220 of the Constitution to enforce the 
performance of a duly imjoosed by the statute on 
the Chairman so that he may not exceed his powers. 

It is undeniable that no writ can legally issue 
against the person whose bid has been accepted as 
the auction for the settlement of the tolls of the 
disputed ferri s, but when the impugned order cf 
the Chairman is set aside, all actions and proceedings 
taken subsequently in consequence of the said illegal 
order must automatically fall with it or the position 
will be simply anomalous and the writ will be in 
effectual. 

In this view, the settlement with such a bidder 
being clearly without jurisdiction mu t be set aside. 
A I R 1953 Pat 370, Foil. A I R 1955 PA 483 (484, 
4S5.48G) (Prs 3, 4, 5, 6) (DB). 

Art. 226— Certiorari -When can be issued— Gram 

cutchery assuming jurisdiction to try case and pass, 
ing orders — Order is without jurisdiction — High 
Court will interfere — (Bihar Pancha) at Raj Act (7 of 

1948), S. 02). A I R 1954 Pat 194 (195) tPt B) (Pr 4) 
(DB). 

Art. 220 -Right of Badli workman to permanent 

post — Requirements — Must have worked for 240 
days in twelve calendar months — Ss. 25-B and 25-C 
of Industrial Disputes Act held not applicable — 
Direction to employer to absorb Badli workmen on 
permanent posts held without jurisdiction. See In- 
dustrial Dispute. AIR 1S02 Punj 553. 


Art 22G — Writ of certiorari — Failure to eier. 
cise jurisdiction by lower appellate Tribunal which 
it has — Writ can be issued — (Motor Vehicles Ac 

(1939), S. 61). 

Where by declining to go into the merits of tin 
case the Appellate Tribunal of the State Transpor 
Authority fails to exercise jurisdiction in a caw 
where it certainly has that, a writ of certiorari wil 
be issued by the High Caurt for correcting errors o 
jurisdictioa, as where an inferior Caurt or Tribuna 
exerc * se the jurisdiction it possesses. A I I 

i 9 w «H i , 41 ;A> 1 R r 1955 S C 233 ’ Rel ‘ 0n * 195 ^ Ita 

~Art. 226 Jurisdiction — Failure to exercise — 
Revenue Courts failing to exercise jurisdiction vestec 

pifecHonby High Court. See Ci /il P. C 
<1908), S. 11. AIR 1957 Raj 281 (DB). 

iVol. 4 ] Fn. D. 70. 


Art. 226 — Duty of Custodian to give notice 

under S. 7, Administration of Evacuee Property Ac: 
—Object of notice — Defective notice — Subsequent 
proceedings are without jurisdiction and are liable 
to be set aside. See Administration of Evacjee Pro- 
perty Ordinance (27 of 1949), S.7. A I R 1952 Rai 
162 . 


Art. 226 — Executive heads wrongly usurping 

appellate authority and passing orders — Writ of 
certicrari can issue to quash the < rderj — (Munici- 
palities— Jodhpur Municipal Act (1943), S. 27). 

Where a person without authority sets himself as a 
judicial tribunal and decides some matter a writ of 
certiorari will not be granted by the High Court to set 
aside such a person’s order because the order has no 
force and effect in law and it is unnecessary to set it 
aside. But the position, is somewhat different in cases 
where the unauthorised persons who have usurped 
the jurisdiction to set aside the orcer ol the Officer in 
charge of the elections are the Additional Commissio- 
ner and the Minister in charge to whom the Othcer in 
charge of the elections is certainly subordinate on the 
executive sice. It is possible for the Officer in charge 
of the elections to think that he is bound by the 
orders of the superior authorities who have purported 
to act as appellate authorities, in such a case, there- 
fore, writ of certiorari can be issued under Art. 226 
1952 Rtj L W 199 i ILR (1952) 2 Raj IS : AIR 1952 
Raj 104 (106) (Pt D) (fr 14) (D3). 


Art. 220— Certiorari, writ of against Board of 

Revenue —Board of Revenue Ordinance (22 of J 94 Q) 
S. 13 (2)— Rules under R. 6 — \ r alidity. 

A second appeal was filed before the Board of 
Revenue. It was set fjr hearing before a sirgle 
member, Board of Revenue, who after hearing the 
parties parsed judgmentas follows: “For these reasons 
as given above, I would, subject to the concurrence 
of my learned collegue, allow the appeal". The file 
of the case was passed on to the other member of the 

Board of Pevenue who by his order agreed with the 

first member. The second member recorded his 
opinion concurring with the opinion of the first mem- 
ber without hearing the parties or giving notice of 
hearing to them. 

Held that the Board of Revenue had acted in excess 
of the jurisdiction coofeired upon it. Rules or general 
or Special order of the Government could only be 
those consistent with the provisions of the Ordinance 
Rule 0 purported to authorize two members to hear a 
case without forming a bench. This rule was c mtrarv 
to the provisions of Sub s. (I, of S. 13 which provi 
ded only tw'° modes of hearing, either by a member 

of the Board sitting singly, or by a bench of the Board 
consisting of two or more membeis, and was there 
foie, invalid. Further, R. 6 even as it stood did not sav 
that the second member could express his opinion 
without giving a notice of hearing to the parties or 
heariog them should they appear and wish to be 
heard, and the procedure tdo^ted was not authorized 
even according to the Rules as they were. The Fai is 
than Board of Revenue was a body having two func- 
tions one of which was administrative ai.d executive 
and the ether judicial. The ma ter that came before 
the Board was disposed of in the exercise of its iudi 
cial function. Hence a writ of certiorari could be 
issued. Case law discussed. 1951 Raj L W 47K . n n 
(1951) 1 Ra? 512, AIR 1952 Raj 46 (47 48 49 sm 
(Frj 6. S. 10, 11, 19. 23) (D3) ' 5U) 

Art. 226— Issue of writ of certiorari. 

Where any body of persons having legal authority 

to determine questions affecting the rights of subjects 

and haviDg the duty to act judicially, acts in ere.ss 
of its legal authority, a writ of certiorari may issue 
AIR 1950 S C 222; AIR 1953 Raj 71 ; A'R jgK s “”2- 
Rel. on. AIR 1955 Sau 33 (35) (Pt C) (Pr 6) (DB) 3 ’ 


lire 
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Art. 226— Sarrashtra Land Reforms Act (1951), 

Ss. 32. 13 18, 4 0— W it of certiorari against order of 
Revenue Tiibural lies only when it is without juris- 
diction or when theTe is manifest error on record — 
( Constiti tion of Tr.dia, Ait. 226 — Certiorari). See 
Tenancy I av. ,c - Snmshtra Land Reforms Act (25 of 
1951 \ 5. 12. AIR 1955 NUC (Sau) 4695. 

Art. 226— Civil P. C. (1908), S. 151— No inherent 

power to review apart from sta'ute except to correc t 
its cwn mistake — Refusal of application for stage 
carriage permit in Transport authority— Order con- 
firmed by Government in appeal —Review application 
allowed on ground that certain mistakes were com- 
mitted — Order on review held void for want of juris- 
diction — '.Motor Vehicles Act (1939), S. 64) — See 
Civil P. C. 0908), S. 151. AIR 1955 N U C (Trav-Co) 
3468. 

C Krt. 226 — Board's jurisdiction — Decision of 

Board beyond its competence — Decision quashed by 
certicrari. SeeT.C. Hindu Pelig ous Institution Act 
(15 of 1920), S. 28 (3). AIR 1954 Trav-Co 470 (FB). 

@ Art. 226 — Scope — (Incoiuc-tax Act (1922), 

S. 1). 

The Income-‘ax laws do not form a self-contained 
Cnee affording the aggrieved assessee adequate reme- 
dies including a reference to the High Court, and the 
High Court has jurisdiction under Art. 226 if the 
action complained about is founded on a flagrant 
assumption of a non-existent jurisdiction. (1252) 2 
K R 478, Ref A.N. l.ek>hmara Shenov v. Income- 
tax Officer, UR ( 1 953) 1 rav-Cn 1232 : 1953 Kcr L T 
725 j AIR 19" 4 7 rav-Co 137 (138) (I t A) (I r 6) (F6). 

Art. 226— Travai core.Ccchin Shops ard Fsta- 

blishments Act (9 of 1125), S. 41— Jurisdiction under — 
Labour Commissiom r assi mir g jurisdiction not availa- 
ble under A ct— Order liable to be quashed by certio- 
rari— See Travancore Coc hin Shops and Establish- 
ments Act (9 of 1125), S. 41. AIR 1953 T rav-Co 325. 

Art. 226 — Order of reference under S. 10, Indust- 
rial Disputes Aft clearly showing nature of dispute to 
be individual — Orcer is ultra vires — Proceedings 
quashed — >>ee Industrial Disputes Act (19*7), S. 2 (k). 
AIR 1952 Trav-Co 2 .9 (DB). 

144 (b). Fundamental error. 

— Art. 226 — Application under R. 6, U. P. (Tempo- 
rary) Control of Rent and Eviction Rules (1949)— Rent 
Control officer must consider application before pass- 
ing allotment orde r- Failure to consider application 
before passing order of allotment — Allotment order is 
liable to be quashed. See Houses and Rents— U. P. 
(Temporary) Contiol of Pent and Eviction Act (3 of 
1947), 8.7. 1965 All L J 1030. 

Art. 226 — Grounds fer interference — Powers of 

Court — Sufi iciency of evidence— If c an f e gor.c into. 

While hearing a wiit petition it is not open to the 
Court to meticulously scrutinise the evidence of the 
parties and to substitute its own findings for the 
findings of tact arrived at by the lower tribunal. 
Nor is it the function of the Court at the 
stage to go into the question of sufficiency or insutfi- 
ciency of evidence. A Court would not issue a writ of 
certiorari unless it finds that the tribum 1 whose pro- 
ceedings are impugned had committed a manifest 
error of law or procedure appart nt! on the face of the 
record or had acted in complete disregard of some 
principle of natural justice or had exceeded the pres- 
cribed bounds of jurisdiction. AIR 1956 All 715 (717, 
718) (Pt B) (I r 12) (DB). 

Art. 226 — Certiorari— When can be issued. 

It is now well established that if an order impug- 
aed by an application for a writ is vitiated by a patent 
illegality, such as a manifestly wrong view of the law 


ct reliance upon materials procured without obser- 
ve nee oi the procedure 1 laws applicable, such an 
order can he quashed bv a writ of certiorari. AIR 
1957 Cal 447 (448) (i t B) (Fr 8) (DB). 

-Art. 226— Interference — Grounds— Forfeiture of 

remission earned by prisoner —Punishment not based 
on pioper ev deuce— Amounts to miscarriage of Justice 
and order is liable to be quashed. See Prisons Act 
(1894b 8. 46. 1957 Cri L j 75S : AIR 1957 Madh Pro 
48 (DB). 

Art. 226— Minimum Wages Act (1948‘, S. 20 (2)> 

Second Proviso ~2u dition of delay— Sufficient cause 
— Order condoning delay held vitiated by errors of Jaw 
and juri diction— Order quashed. See Minimum Wages 
Ac t (1948), S. 20 (2), Second Proviso. AIR 1965 Mid 
292. 

Art. 226 — Exercise of jurisdiction under — 

Grounds lor industrial di pute relating to retrench, 
ment— Fundamental errors committed by Tribunal- 
High Court can interfere. 

Where the industrial tribunal substituted its owd 
nncing upon the justification fer retrenchment, parti- 
cularly as influenced cr governed by the turn of 
events subse quent to the decision of the management, 
and had also permitted evidence on material not 
g’ rmane to the issue and which ought to have been 
excluded : 

Held, that there was both a fundamental error in 
the c: iterion of the tribunal, and a failure to exclude 
extraneous and improper considerations. In the cir- 
cumstances, the Hijjh C(<uit had ample jurisdiction 
to interfere by the issue of the appropriate writ. 

A I R I960 S C 188, Pel. on. 75 Mad L W 25 : (1961- 
62) 21 F J R 412 : 1962 Mad W N 41 : (1962) 4 Fac 
L R 346 : (1962) 1 Mad L J 240 : I L R (1962) Med 
554 : (1962) 2 I ab L J 99 : A I R 1962 Mad 226 ^227) 

(Ft A) (Pr 4) (DR). 

— ^Art. 226 —Contravention of any compelling pro. 
visicn <f Constitution — Interference is called for. 
(1954) 1 Mad L) 244 : A I R 1954 Mad 587 (591) 

(Pt D) (Pr 6). 

Art. 226— Order of tribunal manifestly erroneous 

and on u ^representation cf statutory provisions of 
Mysore \ illage Offices Act-Order held was liable to 
be quashed. 1 L R (I960) Mjs 1177. 

rts. 226 8nd 31 1 — Certiorari — Jurisdiction of 

High C;,i rt to issue— Nature of —If order of discipli- 
nary authority is based on no evidence, ctriiorari 
will lie, without further proof cf mala tides — But if 
based on any evidence ji .nsdiction cannot be invoked 
to question its adequacy. (LR (1965) Cut 147: 
(1965) 1 Lab L J 510 : (1965) 7 O J D 136. 

Art. 226 — Election petition allowed on ground 

not mentioned in S. 100— Representation of the People 
Act. Decision is in excess of jurisdiction ana is 
amenable to writ jurisdiction. See Representation of 
the People Act (1951), S. 100. AIR 1954 \ inch 
Fra 44. 

144 (c). Orders coulrary to law. 

Art. 226 — Cerlir ran— Issue of — Order wrong in 

Jaw hut rendering substantial justice between prriies 
— High Court will not interfere. 1904 All L J 240 
and 1963 All L I 909. Foil. 1965 All L J 945 : 1965 
All W R (H C) 70S : A I R I960 All 156 (157, 158) 

(Pt B) (Pr 2). 

Art. 226 — Sales Tax Offictr affixing notioe of 

assessment on defunct business, knowingly that firm 
hid ceased to exist and, passing ex parte assessment 
order — Subsequently adding petitioner’s name in 
assessment order and notice of demand — Procedure 
adopted by him was curious one and incomplete 
disregard of provisions cf law — Hence assessment 
order and notice cf demand must be quashed by writ 
of certiorari. (1965) 10 S T C 146 (All). 
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—Art. 226 — Certicrari, writ of — Proceeding'? for 
liquidation of decretal debt before Collector — U. P. 
Act 1 of 1951, coming into force during pendency 
and proprhtary rights of J. D. vesting in State 
Government — Remedy under U. P. Acts, 25 of 1934 
and 1 of 1951, for directing Compensation Officer to 
place compensation money at disposal of Collector, 
not availed of — Compensation bonds delivered to 
J. D.— Proceedings started by creditor before Collec- 
tor to stop payment cf compensation bonds and to 
attach properties of J. D.— Order by Board of Revent e 
in revision undf r inherent powers directing Collector 
to take such action — Writ to quash order of Board 
of Revenue. See Civil P. C. (1908), S. 151. A I R 1964 
All 203. 

[Reversed in A I R 1900 All 109.] 

Art. 226 — Income-tax Act (1922), S. 46 (2) — 

Recovery of tax— Attachment of property — Objections 
to, must be comidered by Collector — Summery dis- 
missal of objections — Order is erroneous and can be 
quashed. See Income-fax Act (1922), S. 40 i2). (1963) 
47 I T R 527 ( All). 

- — Art. 226 — Motor Vehicles Act (1939), S. 47- 
Scope -Interest of the public generally— Meaning of 
—Residence alone is no criterion for grant or refusal 
of permit — That the husband of applicant was a poli- 
tical suilerer being main ground for grant of permit — 
Tribunal’s order held illegal and quashed. See 
Motor Vehicles Act (1939), S. 47. 1962 All L J 269. 

““■"Art. 226 — Jurisdiction — Order by subordirate 
tribunal illegal acd without jurisdiction — Power of 
Court to interfere. See Assam Lcca! Self-Government 
Act, S. 89. A I R 1955 A ss« m 97 (DB). 

— ; — Art. 226 — Order unwarranted by law — Order 
directing stoppage of game of ‘IlousiV played in a 
member's registered Social Club — Order htld un- 
warranted and illegal and must be quashed— (Public 
Gambling Act (1867), S. 5). AIR 1955 Assam 84 
(85, 86) (Prs 3, 4) (DB). 


~ — Art. 226—Issue of writ of certiorari — Cancella- 
tion of permit by Appellate Tribunal without hearing 
parlies affected— (Motor Vehicles Act (1939), S. 64). 

If an inferior Tribunal vested with power to exer- 
cise judicial or quasi-judicial functions, adopts a 
procedure which is contrary to principles of natural 
justice, its order may be quashed by a writ of certio- 
rari. A I R 1952 S C 179, Rel. on ; AIR 1952 Mad 
39, Ref. 

Under the Motor Vehicles Act, 1939, the State 
Transport Authority has a judicial function to per- 
form. It is a quasi-judicial body, and in the exercise 
of its appellate function, a judicial approach is con- 
templated. The fact that S. 04 of the Act does not 
expressly require that a person to whom a permit has 
been granted should he heard if his permit is to be 
cancelled, does not affect the obligation to observe 
principles of natural justice in proceedings before it. 
The Tribunal therefore exceeds its jurisdiction by 
cancelling a person’s permit and granting it to another 
person in his absence and without giving him any 
hearing and the order is liable to be quashed. I L R 

1953) 5 Assam 163 : A I R 1953 Assam 157 (15$) 
(Pr 7) (DB). 


Art. 226— Grounds for interference— Order with- 
out complying with law - Effect- Order held nullity 
Lertiorari could issue— See Madras Local Boards 
Rules (1920), R. 5. AIR 1U5S Mad 211. 


r""“ Art. 226 — Right to apply under — Older direct. 

mg not to exercise right — Legality — (Master aud 
lervint). 

The view that any authority can issue an order that 
a given person shall not exercise the right conferred 
upon him by the Constitution to move the Court 


under Art. 220 is not acceptable since such an order 
is not a lawful order. The disobedience of such an 
order cinnot be viewed as disobedience of any lawful 
order. 


A was the Headmaster of a school maintained by 
the Corporation of Madras. His pay was reduced 
and he was also re/erted on certain charges. When 

he applied to the Commissioner of the Corporation 
for permission to mo 'e the High Court under Art 
226, the Commissioner called upon him to withdraw 
that application. A offered to withdraw if he was 
accorded an interview by the Commissioner. That 
was done but A did rot withdraw his application. 
Thereupon fresh charge for disobedience was put 
against A and he was suspended aod later on removal 
from the seivice. On appeal to the Standing Com- 
mittee A was reinstated in service but his pay wjj 
reduced still further : 


Held, that the Commissioner had no legal autho- 
rity to direct A to withdraw the applicition. Even if 
A had undertaken that he would withdraw and sub- 
sequently failed or even refused to withdraw the 
Commissioner had n*> authority to countermand his 
exercise of the rights of the petitioner under Art. 220. 
Since the basis oi (he whole disciplinary enquiry wu 
an unlawful order issued by the Commissioner, the 
erf ire proceedings taken by the Commissioner and 
subsequently by the Standing Committee were with- 
out jurisdiction. (1955) 1 Ma i L J 464 : 1955 Mid 

^ N 173: (1 955) 1 Lab L J 395 : aIR 1955 Mari 
308 (38.) (PrJ 6 , 7). 

Art. 226 — Certiorari — Orders of State Govt 


— — vryyi, 

violating Art. 15 (1) held unconstitutional .and ultra 
vires and liable to be quashed by issue of certiorari 
See Ibid, Art. 15 (1). AIR 1934 Pat 393 (DB). 






r 


The writ of certiorari applias to judicial or quasi- 
judicial acts but under Art. 220 an order contrary to 
express law can be quashed. ILR (1954) Patiala fl79 • 
AIR 1955 Pepsu 20 (22, 21) (Pt B) (Pr 11). ^ 

“ Art. 226— Punjab Alienation of Land Act (1900), 
S* 3 A Jurisdiction of Deputy Commissioner and 
Civil Court — High Court has jurisdiction under Art 
220 to quash orders pis«-ed by judicial or quasi jadil 
cial bodies which are contrary to law. (Civil P. C. 
(1908), S. 9). See Punjab Alienation of Land Act 
(13 of 1900), S. 3A. AIR 1954 Punj 139. 


Art. 226 Bikaner State Village Pancbavat Act 
(3 of 1928), S. 42 — Older of remand by Nazim — 
Order is invalid — All that it can do is either 
to cancel jurisdiction of Panchayat or quish pro- 
ceedings befoie it or oancel order or decree of Pan- 
chayat in case already decided, leaving parties to 
approach proper court. See Bikaner State Village 
Panchsyat Act (3 of 1928), S. 42. AIR 1935 N U C 
(Raj) 5405. 


Ari. 226-Duty of appellate court — Dismissal ofi 
appeal for default without perusing record— Order is 
without jurisdiction and can be quashed by writ of 
certiorari. See Houses and Rents-Jaipur Rent Con- 
trol Order (1917), S. 12 (2). AIR 1952 Raj 180 (DB). 


144 (d). Error* on face of record. 

See also Note 139. 


*ns. zzu and 227 — Certiorari— 


r . . ^ , nrror or law - 

Interference - Powers of High Court-Proceedinr* 

under S. 12, Madras Estates (Abolition and Conver- 
sion into Ryotwari) Act - Conclusion of Tribunal 
juUihed on the evidence on record -O/der not inter 

*4 ~J :rror ,nust be 0 PP a rent on face of re- 
cord - Tenancy I aws - Madras Estates (Abolition 
and Conversion into Ryutwari) Act (26 of 1948) 
S*. 11, 12. AIR 1958 S C 398; A I R 1954 S C 215.’ 
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AIR I960 S C 137 and A I R 1955 S C 425, Rel. od. 
{1963) 1 Andh L T 290. 

Art. 226— Certiorari or irandamus — Conditions 

/or issuance of writy. 

Unless there is a manifest injustice or ^he error 
apparent on the face of the ie cord is equally mani- 
rest, Courts will not exercise their wri: jurisdiction. 
The remedy b\ way ol a writ of certiorari or manda- 
mus is of a very sp cial character. Writ of certiorari 
\v ill only be issued if the conditions for it> issuance 

listed. A I R 1955 S C 233 ; AIR 1954 S C 440 ; 
AIR 1958 S C 398, Rel. o i. AIR I960 Mad 425 and 
AIR 1990 S C 879, Disting. (1961) 2 Leb L J 526 : 
1561 Andh L T 873. 

Art. 226 — Nature and scope of High Court’s 

power — Writ of certiorari against Election Tri- 
bunal. 

Tqs jurisdiction of the High Court under Art. 
223 however excessive it may be, is not so wide 
or large as to enable the High Court to convert 
itself into a Court ol appeal and examine for itself 
the correctness ol the decision impugned and decide 
what is the proper view to be taken or the order 
,to be made. When after a reading of the judgment 
oi the Election Commissioner and on a consideration 
of the arguments advanced the High Court is not 
satisfied tha^ there is any manifest error apparent on 
the face of the order made by the Election Commis- 
sioner or that the conclusion reached by the Elec- 
tion Commissioner is one which no judicial mind 
can reasonably reach, it will refuse tois;uea *rit 
oi certiorari. AIR 1954 S C 440, Ref. AIR 1955 
>» U C ( \ndbra) 417S. 

Art. 226 — Powers of High Court— Certiorari- 

Order of Appellate Board under S. 64, Motor Vehi. 
eles Act— Interference. 

The High Court will n't issue a writ of certiorari 
gnashing the order of the Appellate Board under 
3. 64, Motor Vehicles Act, unless it is clear from 
Ibe order itself that the Board has either exceeded 
the limits of its jurisdiction or has committed any 
manifest error of law in the exercise of its jurisdic- 
tion. The ambit of its appellate powers is very wide 
and if the Appellate Board has adopted cf rtain princi- 
ples in preferring one applicant to the other, the 
High Court even though it may hold a different 
new from the Appellate Board, will not quash the 
ojder. ILR (I960) 12 Assam 225 i (I960) 1 Assim 
U7i AIR 1961 Assam 20 (29) (Pt B. (Prs 5, 0) 
'£)B). 

Arts. 32 and 226 — Jammu and Kashmir Consti- 
tution, S. 103 — Conviction for contempt — Order 
manifestly illegal — Case is fit one for issue of writ 
tc set aside order 1957 Cri L J 1400 i A I R 1957 
J & K 52 (52) (Pr 3). 

— — A/t. 226 — Interference — Grounds— A ward of 
industrial tribunal -No apparent jurisdictional defect 
— No interference under Art. 226 See Industrial 
Disputes Act (1947), S. 10. A r R 1958 Ker 135 (DB). 

Art. 226— Certijrari, when can issue. 

Apart from questions of jurisdiction, a writ of 
;ejhorari can also be issued where a Tribunal has 
remitted mistakes apparent on the -face of the 
record or committed (1 (grant violation of law. AIR 
1 52 S C 192, Rel. on. Indian and English case law 
rejened. ILR (1954) Mys 47: AIR 1954 Mys 102 
‘308) IPt D) (Pr 12) (DB). 

Art. 226 — Writ of certiorari — When can be 

^scEed. 

A writ of certiorari cannot be granted to quash a 
decision of an inferior Court acting within its juris- 


diction, on the ground that the decision is wrong. 
]t is not open to the High Court to canvass the 
reasoning of the impugned decision, unless it can 
be shown that the authority which passed that order 
acted without jurisdiction, or in excess of it, or in 
violation of the principles of natural justice. AIR 
1952 S C319, Rel. on. 

The correct rule is that there must be an error 
apparent on the face of the record or of the order 
impugned; or that the error should be admitted in 
the face ol the Court; and the error must be an error 
of law which affects the jurisdiction of the tribunal. 
The mere fact that two vie^s are possible on a 
question of Let would not ba sufficient to hold that 
the order of the tribunal is bad and to justify the 
issue of a writ of certiorari to quash that order. 
Case law referred. ILR (1953) Cut 6S2 : AIR 1954 
Orissa 67 [ 6 $, 69 , 70) (Pt D) (Prs 7, 10) (DB). 

■ Art. 226 -Industrial Disputes Act (1947), S. JO-A 

—Award of compensation for loss caused by strike 

Arbitrators not considering dominant purpose of 
Trade L'n’ons combining to strike — Award must be 
qua c hed —Tort — Conspiracy. See Industrial Disputes 
Act c 1947), $. 10 A. AIR 1963 Pat 170. 

Art. 226 — Interference — Grounds — Permanent 

permit granted to State Ro:d Transport Corporat on 
in violation of S. 5 7 (2) of the Motor Vehicles Act- 
Held, that there was only technical violation of 
S. 57 (2) and that was a mere irregularity causing no 
prejudice to petitioner under Art. 226 who was not 
displaced operator but Mukia of Gram Panchayat— 
Hence High Court was not justified in exercising its 
jurisdiction under Art. 220 for cancellation of the 
permanent permit AIR 1900 SC 350, Dist.; AM 
1959 SC 1370, Foil. 196 L BLJR IS: AIR I960 
Pat 575 (5Si, 582) (Pt G> (Pr 11) (DB). 

144 (e). Absence cf reasons for decision. 

— -\rt. 226 — Affirming order of Government in 
revision, not giving reasons —Order cannot be quash- 
ed on this ground. See Municipalities — Hyderabad 
Municipal Corporations Act, 1955 (2 of 1950), S. 679. 
AIR 1961 Andh Pra 4S9. 

Art. 226 — Jurisdiction — Order failing to give 

reasons— Effect. 

When judicial 'orders are pa sed,they must disclose 
on their face that the mind of the authority was 
directed to the facts and law bearing on the case 
and was properly applied. It is therefore necessary 
that the order of a tribunal exercising judicial func- 
tions should ex facie show reasons not only for 
setting aside the orders of the subordinate tribunals 
but also for conSiming the same. 1955 Andh L I 
(Civ) S 31 : 1956 Andh W JR 652 i AIR 1957 Andhra 
739 (742) (Pt B) (Prs 13. 14). 

Arl. 22G -Arms Act (1878), S. 18 (a) - Order 

cancelling licence not disclosing any reasons \ a ! " 
dity — Order is without jurisdiction because it does 
not disclose reasons or that it was necessary for 
security of public peace and must be quashed. See 
Arms Act, S. IS (a). AIR 195 5 Nl T C (Andhra) 44 8. 

Art. 226 -Jurist iclion -Order cancelling Arms 

licence without stating reason? Legality — Inter- 
ference. See Arus Act, S. IS (a'. AIR 1955 Assam 
IS 3 (DB). 

Art. 226 — Other remedy available — I iferior 

Court wrjngly deciding fact? which are c editions 
precedent to exercise of jurisdiction — OrJer com- 
plained of not giviug reasons - Person responsible 
lor order filing affidavit - Speaking order -Power 
of Court to quash 

A writ of certiorari will be granted ex debit o 
justitiae to quash proceedings which the Court na 


im 


CONSTITUTION OF INDIA (1950), Arts. 220 & 32. Note 144 v 'e) 


power to quash, where the application is by an 
aggrieved party and tfce existence of an alternative 
remedy cannot stand in the way of the writ being 
issued, where the objection to jurisdiction is apparent 
on the face of the proceedings. 

If the inferior Court has decided wrongly facts 
which are conditions precedent to the exercise of 
jurisdiction such decision may be questioned and 
the superior Court has power to quash it by cer- 
tiorari. 

Where the orders complained of do not set out 
the reasons therefor and the person responsible for 
makirg the orders has set forth the reasons in the 
affidavit filed by him in Court, the affidavit has the 
effect of making those orders “Speaking orders" and 
hence the High Court has power to quash the orders 
by writ of certiorari. IIR (1052) 2 Cal 412 i 56 
Cal W N 73 : SS Cal L J 137 i AIR 1952 Cal 112 
(116) (Pt F) (Fr 33). 

- — Art. 226 — Suspension or carcellation of Arms 
license— Recording of reasons must be by Authority 
— It must appear from order that it was passed for 
security of public peace— Conditions are mandatory 
—Conditions not complied with — Order is without 
jurisdiction and must be quashed. ILR (1965) Cuj 
571. 

Art. 226 — Cancellation of licence under S. 18, 

Arms Act, 1873 — No reasons given — Order is with- 
out jurisdiction. See Arms Act (1878), S. 18. ]954 
Cri L J 1530 i AIR 1954 Pepsu 150. 

144 (f). Bias and mala f ides. 

See also Note 129. 

Art. 226 — Administrative orders —Quashing of 

— Grounds. 

An administrative order can be quashed by the High 
Court under Art. 228 of ihe Constitution provided it 
is without jurisdiction or is arbitrary and mala fide. 
If the order is based on considerations which are 
outside the ambit of the law which empowers an 
authority to pass that order, such an ordei is clearly 
without jurisdiction. If an order is based on ques- 
tions of fact without giving sufficient opportunity to 
the party affected to meet those allegations, such an 
order is in violation of the principles of natural 
justice and can be quashed by the. High Crurt under 
Art. 226 1957 Ml L I 257 i 1957 All W R (II C) 
390 : AIR 1957 All S59 (361) (Pt A) (Fr 5). 

[Overruled in AIR 1904 All 7 (FB'.j 

A rt. 226 — Grant of license for country spirit 

shop — Bus — Proof of — Authorities free to choose 
under law— No question of discrimination can Prise 
— Crounds of certiorari — (Evidence Act (1872), 
S. 101-Bad faith)— (Bengal Excise Act (5 of 1909)! 
Ss. 37(c), 45). u 

A, B, C and D were licensees of country spirit 
shops at pieces O, P, Q and R respectively. D s 
license was cancelled during currency of licensing 
period. B was appointed by A. D. M. licensee of 
shop at R suh ject to condition that he would sur- » 
render his license for shop at P and in the vacancy 
caused, C was ap jointed licensee for shop at P. A, B 
and C had been in trade for a long time. For shop 
at *, brother of B was appointed licensee. Appeal 
arid revision by A against these appointments failed. 
In writ by A, the question of bias and the non- 
observance of executive instructions were at issues. 

Held (i) that mail (ides, by no means, had been 
established. I here was, therefore, no reasonable 
apprehension of bias having vitiated the decision of 
authorities. Whether in a given case bad faith has 
been proved, is always a question of fact. It is true 
that it is not always possible nor even necessary to 


establish affirmatively facts from which an in escapa- 
ble conclusion of bad faith may be reached. All tii£ 
the law requires is that there should be circum- 
stances proved from which a reasonable likelihood 
of bias can be inferred and if such proof is available 
then the decision of the authority concerned is liable 
to be set aside. AIR I960 S C 408 and AIR 1959 S C 
308, Cons. 

(ii) that there being competition between two persons 
A and B having the same or nearly the same reoerd, 
it was always open to the authority concerned to 
make its own choice. No question of discri ninatioc 
can properly arise when the authorities are free, 
under the law, to choose between one old licensee 
and aLOther for purposes of promotion. 

^And (iii) that the order of A D.M. under Ss. 37 (c\ 
45 of Bengal Excise Act. was a very full and com- 
prehensive order which took into account the riv^I 
claims of the respective candidates for selection es 
licensee for shop at R. An order liable to be tested 
under Art. 220, unless is a “speaking order, " would 
not be liable to certiorari. For a writ of certiorari 
to go, there has to be one or another of severe! 
conditions present which would justify interference 
by this Court. It must be shown that the order in 
question was made without jurisdiction or that the 
authority makirg it exceeded its jurisdiction; it has 
to be shown that the rules of natural justice have 
be»n violated or it has to be shown that the orde/ 
suffers from some error apparent on the face cf t':e 
record. It is not enough tbat there should he some 
error vitiating the order. It is necessary thet the 
error must be an error of law patent on the face of 
the order itself. AIR 1958 SC 398, App. 1964 CaJ 
L J 78. 

144 (g). No ground. 

• “ — Art. 226 — Jurisdiction— Meaning of— Decision 
of judicial or quasi-judicial authority — Issue oi 
certiorari against order — \\ hen lies— Quasi judkria) 
authority haying jurisdiction to decide a matter- 
jurisdiction is not lost by coming to a wrong deci- 
sion, whether the error is in law or in fact— Question 
whether tribunal has jurisdiction depends not on 
truth or falsehood of facts into which it has tc 
enquire or upon the correctness of the finding upon 
these facts, but upon their nature and it is determin- 
able, at the commencement and not at the conclusion 
of the inquiry. See Civil P. C. (L908), S 9. AIR 1962 
S C 1621. 


* —Art. 226 — Income-tax Act (L£22) -S. 34 ( IQ — 
Previous ass» ssment under Mysore Income-tax Act — 
Failure of assessee to disclose material facts ic respect 
of eutry in accounts of next year — Notice of ie assess- 
ment — Validity — Effect of S. 13 (1), Finance Act, 
1950 — Notice held Within jurisdiction and no writ 
issued. See Income-tax Act (1922), S. 34 (l). aIR 196 ( 
SC 1149. 

• Mf. 226 -Certiorari — Election tribunal —Power 

of election tribunal to allow amendment under 0.6, 
B. 17 , C. P. Code — Held in allowing general amend- 
ment contemplated by O. 0, R. 17, Civil P. C., the 
tribunal had not acted without jurisdiction so as to 
warrant issue of a writ of certiorari. See Representa- 
tion of the People Act (1951), S. S3 X 3). aIR 1 951 S C 
440. 


Art. 220- Power of Election tribunal to consider 
objection to election laised in writfen statemenis- 

i, r u havir g jurisdiction to decide questions- 
1 1 ign Court cannot intei fere e /en if decision is wrona 
See Fcpre'entation of the People Act (1951), S. 60*. 
AIR 1954 Ajmer 33. 


Art. 226 Certiorari Issue of- Petitioners not in 
cu.tivatory possession, treated as khudkasht owners 
by Settlement Officer - Deputy Director also finding 
petitioners not to be in cultivatory pDssessiou of laud 
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*nd correcting error of law committed ‘by Settlement 
Officer — Mere mistake by Deputy Director in saying 
that there was no evidence while setting aside Settle- 
ment Officer's order will not entitle petitioner to writ 
of certiorari. Decision in Civil Misc. Writ No. 2305 
of 1964, D /- 17-9- 1964 (All), Affirmed. 1965 All W R 
m C) 125 1 1965 AH L 7 313 : AIR 1966 All 173 
*178, 174) (Ft B) (Prl) (D B). 

■“•Ait. 226 — U* P» Consolidation of Holdings A:t, 
1953 (5 of 1954), S. 4S — Director exercising power 
of revision under S. 4S in excess of power vested — 
Order proper and equitable cot resulting in inju. t>ce 
to petitioner — Held, older should not be set aside 
under article. 

A revision against the order of a Settlement Officer 
(Consolidation) was allowed by the Director of Con- 
solidation under S. 48 of Coi solidation of Holdings 
Act. Though the Director acted in excess of the juris- 
diction vested in him under S. 48 ; it was found that 
the order was proper, equitable and just acd no mani- 
fest injustice had resulted to the petitioner] 

Held, that it was net a fit case where the High 
Court should exorcise its equitable jurisdiction of 
Jflsaing a writ under Art. 226 for the purpose of 
setting aside the equitab’e order and restoring a 
position which was not lair to the parties. AIR 1952 
SC 192, Foil. 

The writ jurisdiction of the High Court is an equit- 
able jurisdiction which is to be exercised in the 
Interest of justice and not merely for the purpose of 
enforcing the technicalities of law. 1904 All WR 
<HC» 155 :19G4 All L J 240. 

Art. 22e — Transfer of pending election petition 

2rom one judicial officer to another— No provision in 
Rules for transfer — Transferee Officer should hear 
petition de novo— Failure to try de novo — ‘Certiorari 
will not issue when no prejudice is caused thereby. 
See Municipalities— U. P. Town Areas Act (2 of 1914). 
1969 All LJ 441. 

Art. 226— Interference — Grounds -Order under 

Motor Vehicles Act— Issue of writ — -Case held not fit 
for writ under Art. 226. Set Motor Vehicles Act 
(1939), S. 4-A. AIR 1957 Andh Pra 383 (DB). 

"“Art. 226— Settlement holder— Settlement Pules— 
Development Pate Scheme— Allotment — Non-payment 
of premium— Eviction of allottees is proper and justi- 
fied — No excess of jurisdiction or illegal exercise of 
iurisdiction— Cannot be challenged by a writ petition 
—See Assam Local Fevenue Regulation (1 ot 1856), 
6. 3 (b). AIR 1955 NUC (Assam) 2810.’ 

Arts. 226 and 286 — Certiorari when can issue — 

Sales whether in course of export out of India — 
Decision of Sales Tax Officer— Issue of writ. 

Certiorari can issue either if the Sales Tax Officer 
sets without jurisdiction or there is an error apparent 
on the face of the record. Even if the Sales Tax 
Officer decides wrODg’y the question whether the sales 
took place in the course of export out ol India, that 
would not be deciiion'wilhout jurisdiction acd there 
uin be no error apparent on the face of the record 
when the sole point on which there is said to he an 
error was Dot raised before the Sales Tax Officer. 

(1953) 10 ST C 68 (Cal). 

Art. 226— Departmental er quiry— Charge sheet 

wo?ded in language of S. 5 • (l ) (d). Prevention of 
Corruption Act — Objection to jurisdiction — Main- 
tainability — (Central Civil Services (Classification, 
Control and Appeal) Rules (1957), R 15) — (Preven- 
tion of Corruption Aet(1947), S. 5 (1) (d))— (Criminal 
Law Amendment Act (1952), S.7). 

Where the official was being proceeded again.' t 
department ally under R. 15 of the Central Civil 
Services (Classification, Control and Appeal) Rules 


1957 but the wording of the charge-sheet in the pro. 
p:>sed departmental inquiry had followed the language 
of S. 5 (1) (<J) of the Prevention of Corruption Act 
only to sho w clearly what the allegations against the 
official were, it canoot be said departmental proceed- 
ings were without jurisdiction and liable to be 
quashed, was untenable. Under -the circumstances 
there is no ground for interference with the depart- 
mental enquiry in the exercise of the High Court’s 
extraordinary powers under Art. 220 of the Constitu- 
tion. AIR 1959 Him Pra 12 ( 13, 14) (Prs 1, 3, 7, 11). 

Art. 32 (2-A)*— Certiorari — Crjurd? for— Refusal 
to adjourn healing— No ground to interfere — (Con. 
stitulion of Jammu and Kashmir, S. 103 — (Civil P. 
Code (1908), O. 17, R. 1). 

W here, in a telegram for adjournment of a hearing 
no ground at all was indicated, nor was any referred 
to in the petition filed; the refusal to -adjourn cannot 
be said to be unjustified. Matters like this are not 
properly within the sphere of writ jurisdiction, unless 
it be for the purpose of showing that there has been a 
failure of natural justice.’ 

Where the procedure adopted by the Custodian 
General did not amount to a denial of natural justice, 
nor was there any defect of jurisdiction or violation 
of the principles of natural justice or any error of law 
manifest on the face of the recoid to justify interfer- 
ence in certiorari, the quashing of the Custodian 
General's order was likely to result in injustice to 
respondents. 

Held, that there was no reasoD for interfering with 
the order of the Custodian General. AIR 1959 J & K 
123 (125) (Pt Cj (Prs 0,9). 

— -Art. 2 26 — Certiorari — Lower tribunal's order 
valid though passed on erroneous reasons — Writ 
cannot be granted — (J & K. Constitution (1950), 

S. 103). AIR 1959 J & K 17 (IS, 19; (Pr 7). 

Art. 226 — Administrative directions— Errors cf 

fact and not of law— No writ will issue. 

The order cf the Government of Madras in the 
Home Department G. O. Ms. No. 1298, dated 28-4. 
1950 embodies mere administrative directions and the 
mistakes made in the allocation of marks even if 
they are established, will not attract jurisdiction of 
the High Court under Art. 22 0 of the Constitution. 
The mistakes alleged, even if they are established, 
will amount only to errors of fact. Only errors of 
law apparent on the face of the record are amenable 
to correction under Art. 220 of the Constitution; and 
errors of fact, however patent on the face of the 
record, cannot be so corrected. 1903 Cur L T 78 
and Civil Appeal No. 198 of 1902 D/- 17-9-1952 
(SC) and AIR 1901 S C 970, Rcl on. 1963 KerLJ 
239 : (1963) 1 Ker L R 266 i 1963 Ker L T 609 : AIR 
1963 Ker 357 (35S) (Prs 4, 5) (DB). 

—-Art. 226 — Interference — Grounds— State Trans- 
port Authority interfering with order of Regional 
Transport Authority in matter of permit Inter- 
ference in writ proceedings — (Motor \ ehicles Act 
(1939), S. 64- A). 

In order to satisfy itself whether the order of the 
Regional Tran>p w rt Authority was legal, regular or 
proper, the State Transport Authority under S. H-A 
of the Motor Vehicles Act, 1939, was not deciding 
the existence of a collateral fact but the issue itself 
as to the legality, regularity or the propriety of the 
order. 

By enacting S. 64- A, Motor Vehicles Act, the Legis- 
lature clearly intended that the State 3 ransport 
Authority should have the powers to intervene if it 
was satisfied that the order in question passed by the 
Regional Transport Authority in the matter of grant- 
ing permit, if it was satisfied that the order in qaes- 
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$ion was either illegal, irreg'ilar or improper. It 
would not be open to a Court exercising the power 
of certiorari to intervene merely because it might be 
of the opinion that the view taken by the State Trans- 
port Authority was erroneous. AIR 1950 S C 403, 
Foil. 1958 Ker L J 4)7 : 1958 Ker L T 410 : 1958 
Mad L J (Cr) 518 : A I R 1958 Ker 341 (344) (Pt B) 
(Prs 11. 12). 

Arts. 226 and 227— Jurisdiction of High Court. 

When the Tribunal ha? jurisdiction to come to the 
conclusion and pass the order and there is no lack 
of evidence to support the conclusion reached by the 
Tribunal, the jurisdiction of the High Court under 
Art. 220 of the Constitution is not attracted. The 
invocation of Ait. 227 as well do as not widen the 
circumstances in which a writ of ceitiorari will issue. 
1957 Ker L J 1091: 1957 Ker L T 1271 : ( 1958) 1 Lab 
L J 47 i I L R (19581 Ker 376 : A I R 1938 Ker 192 
(193, 194) (Prs 6. 8) (DB). 

Art. 226— Duty of applicint. 

A party by his conduct can disentitle himself to 
relief under Art. 220 of the Constitution. 

Held, that the petitioner by not raising the ques- 
tion of jurisdiction before the Agricultural Income- 
tax Officer so conducted himself as to preclude him- 
self from getting relief even on the assumption that 
the assessment conceded was made without jurisdic- 
tion. 1958 Ker L J 783 i 19 *8 Ker L T 95S. 

Art. 226— Certiorari if can be issued t ^ quash 

erroneous decision of inferior tiihunal within its 
Jurisdiction— (Civil P. C. (1908), S. 9). 

A writ of ceitiorari cionot be granted to quash the 
decision of the inferior Court within its jurisdiction 
-on the ground that the decision is wrong. 

If a certain state of iacts has to exist before an 
inferior Tribunal has jurisdiction to do certain 
things, the Tribunal must, to enable itself to obtain 
jurisdiction, find that those facts exist. The Tri- 
bunal cannot give itself j rcisdiction by a wrong deci- 
sion on them and the superior Court may by means 
of proceedings for certiorari inquire into the correct- 
ness of the decision. The decision as to those facts 
is collateral became, though the existence of jurisdic- 
tion depends thereon, it is not the main question 
which the Tribunal has to decide. If on the other 
hand tae Tribunal is given jurisdiction to determine 
certain (acts and those facts form a part of the very 
issue which the Tribunal has to decide and the Act 
constituting tho Tribunal gives it the power to come 
to a final decision on that matter then the decision 
of the Tribunal cannot be treated as one going to its 
jurisdiction and cannot, therefore, be questioned in 
any Court. AIR 1952 S C 179, 192 and 319, Bel. oi 
ILR (1954) MB 76 : A I R 1953 Madh-B 197 (202, 
203) (Pt D) (Pr 14) (DB). 

Art. 226— Jurisdiction — Scope of interference 

regarding acts of tribunal. 

While a tribunal cannot act without jurisdiction or 
refuse to exercise a jurisdiction, acts performed by it 
with jurisdiction cannot be the subject of a writ, 
unless there is an error of law apparent on the face 
of the record or there has been a violation of the 
principles of natural justice or the case otherwise 
warrants interference on well settled principles. 
W hen a tribunal decides mitteis rightly as well as 
wrongly but with jurisdiction, the rtnred) in such 
cases can only be an appeal wheie one lies and 
not Art. 220 of the Constitution which does not 
confer appellate jurisdiction on High Courts. 1959 
M r L J (Notes) 4. 

' Art. 226 — Certiorari — Impugned order of the 
lower Court challenged on the ground of jurisdiction 

Objection not taken before that authority — Objec- 


tion cannot ba permitted in proceedings to obtain 
writ o‘ certiorari either on the ground of acqui- 
escence or from tha stand piint of certiorari. ILR 
(1964) 2 Mad 74 7 : 78 Mad L W 241 ; (1965) 1 Mad 
L J 594 . AIR 1965 Vlad 32 1 (321) (Pt D) (Pr 4). 

Art. 228— Certiorari — Nature of proceedings — 

Hi}h Court cannot interfere with quantum of 
punishment imposed by competent authority. 

The High Court in a petition for cer v iorari, does 
not exercise an appellate jurisdiction and it cannot, 
therefore, interfere with the quantum of punishment 
decided by a competent authority. 70 Mad L W 
36 i (1933) 1 Mad L I 225 : 1963 Mad W N 275 i 
AIR 1983 Mad 205 (207) (Pt E) (Pr 9). 

Art. 226 — Private institution recognized and 

aided by the Government— Termination of the ser- 
vices of the emplo) ee by the institution — Fights of 
parties governed only by the contract of service, 
express or implied — Conditions imposed bv the ad- 
ministrative rules framed under the Madras Ele- 
mentary Education Act (S of 1920) for continuance 
of recognition and aid — Cannot be invoked for re- 
dr ss of employee’s rights — Writ under Art. 226 of 
the Constitution will not Fsue. (1962/ 1 Mad L f 
269 : 75 Mad L W 267 i A I R 1962 Mad 387 (389) 
(Prs 7, 8, 10). 

Art. 226 — Industrial D'sputes — Dismissal of 

workman — Power of Industrial Tribunal to interfere 
and give appropriate relief — Termination of service 
for misconduct after proper enquiry- No suggestion 
that conclusion was perverse or vitiated by improper 
motive — Award of Labour Court direct irg reinstate- 
ment held was without jurisdiction. (1960*61) 19 
F j R 268 : (1961) 1 Mad L J 318 : (I960) 1 Lab L J 

4S1 : AIR 1961 Mad 85 (S0, 87) (Prs 4, 5). 

Art. 220 — Order of tribunal under S. 20 (3), 

Minimum Wages Act — Requirement of second pro- 
viso to 8. 20 (2) not satisfied before admitting applica- 
tion— Susb‘.antial justice done between parties — Writ 
of certiorari to set aside order will not issue — (Mini- 
mum Wages Act (1948), S. 20 (2) and (3)). (1955-50) 

S F J R 234 : 6S Mad L W 402 : 1955-1 Mad L J 

534 : A I R 1955 Mad 569 (571) (Pt C) (Pr 13). 

Art. 226 — Writ of certiorari -Erroneous deci- 
sion — (Madras Shops and Establishments Act (36 of 
1947), S. 41.) 

The jurisdiction of a Court over a subject-matter 
does not depend upon whether its conclusions are 
correct or not; the Court has jurisdiction to decide 
wrong as well as right. Where therefore the subject- 
matter of the appeal is clearly within the exclusive 
jurisdiction of the Commissioner under S. 41 (2) of 
the Madras Act 30 of 1947 and there is no question 
of any irregularity, no writ of certiorari can be issued 
merely because the order is erroneous on the merits. 
AIR 1952 S C 179, Foil. Case Law referred. 

Though the Court of appeal in England has held 
that certiorari will lie to quash the decision of a 
statutory tribunal on the ground of an error of law 
apparent on the face of the record and though it 
could be said oi the or ler of the Commissioner that 
it is based on a misdirection which is an error of law, 
the High Court has no jurisdiction to Interfere with it 
under \ rt. 220 in view of the Supreme Court’s deci- 
sion in A I R 1952 S C 179. 1952-1 E R 122 Ref. 
1953 Mad W N 7 44 : (1953) 2 Mad L J 639 : 66 Mad 
L W 1038 : AIR 1954 Mad 377 (3S!) (Pt F) (Pr 11). 

Art. 226 — Grounds for issue — Supersession of 

Pancha>at Board — Local Foards Act (14 of 1920), 

S. 45- A (1)— Directions from Government to Inspec- 
tor in regard to matters already delegated to tim — 
Validity of the Inspector's orders of supersession. 
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The Inspector of Municipal Councils and Local 
Boards io whom the powers of the Government under 
S. 45- A had been delegated issued an order supersed- 
ing a Pauc^ayat Board under S. 45-A (1) of the Act. 
Before the issue of proceedings the Government had 
communicated their view to the Inspector in unequi- 
vocal terms that there was sufficient reason for such 
supersession and even ment ? oned a particular indivi- 
dual as the Special Officer to be appointed. The order 
of supersession was attacked on the grounds (i) that 
the Inspector was not given an oppo r tunity to form 
his own individual opinion on the material available 
and iii) that the: Inspector did not make any inquiry 
as regards the charges. 

Held, (I) Though ordinarily not only the inter- 
ference from Government would be deprecated, but 
an order passed after such interference would have 
beea quashed, as it appeared from the file that 
though official orders had not been actually passed 
by the Insp ctor, he himself proposed to take steps 
for supersession, the mere fact that the Government 
set its seal of approval wruld not render the order 
invalid. I urther, the Government was entrustel 
with the duty of supervision over Local Boards and 
though they cannot dictate to the Inspector what 
ultimately he should do, they certainly could initiate 
proceedings by moving the Inspector to take action. 

(2) Though it was irregular to name the officer 
even before the Board was superseded, it would not 
vitiate the action of the Inspector. 

(3) There must be something ex facie in the order 
passed by officers with statutory powers, to show that 
there are reasons for the order and the conclusion is 
based on materials before them. But merely because 
the order could have been more full, is not a ground 
for interference by way of issuing a writ, especially 
when an explanation was called for acd submitted by 
the Board and presumably considered by the Inspec- 
tor. (1951) L Mad L J 2S5: AIR 1951 Mad 775 
(777) (Pt C) (Pr S) (DB). 

Art. 226 -Certiorari — Order determining fair rent 
~ Interference by High Court - Writ of certiorari - 
Application for — That the order is wrong is no 
ground for interference. See Houses and Bents — 
Madras Buildings (Lease and Rent Control) Act, 1946 
(15 of 1946), S. 4. A I R 1950 Mad 555 (DB). 

~*Arts. 226 and 227. — Order of Revenue Court 
refusing to declare petitioner as occupancy tenant — 
Interference— (Tenancy Laws — C. P. Tenancy Act 
(1 of 1920), 5. 41). 

A writ of certiorari does not issue on the ground 
that there was no evidence in support of the finding, 

Court has misdirected itself in considering 
the evidence. Absence of evidence does not vacate 
the jurisdicti >n of the Court. (1922) 2 A C 128, Rel. 
on. 1955 Nag L J 732 : ILR (1955) Nag 741 : A I R 
1956 Nag 65 (65, 66) (Pt A) ( Prs 3, 4) (DB). 

Art. 226 — Board of Revenue — Jurisdiction— Do- 
mestic mattrr — Order not g:>ing beyond powers con- 
ferred — No interference. See Judicial Precedents. 

A I R 1954 Nag 191 (DB). 

Arts. 226 and 227 — Juri ;dic!ion — Appeal allowed 

on ground tenable — Order is not withe tit ju.* isdict ion 
— Motor Vehicles Act, S. 64. 

The appeal to the S. T. \. raised grounds that 
were not tenaale and also those on which the appeal 
was tenable. The appeal was allowed on giound that 
was tenable. 

Held, that the appellate order was not without 
jurisdiction. 1952 Nag L J (Notes) 29 (DB). 

Art. 226— Certiorari— Writ of— Grounds. 

If a question of law is specifically referred to an 
aibitiator for decision and he decides it, a Court of 


law will not interfere with the award even if the 
Court itself would have taken a different view on the 
point of law had it been placed before it. 1923 A C 
395 and A I R 1949 P C 334, Rel. on. Where the 
interpretation of a specific provision in an award was 
referred to the Industrial Tribunal for adjudication, 
the decision of the Tribunal on that point cannot be 
set aside merely because the Court would have come 
to a different conclusion. AIR 1937 Pat 471 (474) 
(Pt B) (Pr 5) (DB). 1 ' 

. Art. 226 — Order for eviction of tenant Execu- 

tion — Executing Court deciding that it has jurisdic- 
tion to execute order — Decision affirmed in appeal — 
Order of appellate Court even if wrong is not without 
jurisdiction — Writ of certiorari cannot be issued — 
(Civil P. C. (1908), S. 9.-. ILR 31 Pat 708 i 1953 
B L J R 132 : AIR 1953 Pat 61 (62, 63) (Pt B) (Pr 5). 

-——Art. 226 — Pepsu Holdings (Consolidation and 
Prevention of Fragmentation) Act 5 of 2007 BK.), 
Ss. 20, 35, 41 — Illegal order of Settlement officer — 
(Constitution of India, Art. 220— Certiorari — Irregular 
assumption of juri diction) — Held, that the order of 
Settlement Officer ought not to be set aside under 
Ait. 226 on the only ground that only a revision was 
permissible and do appeal lay under the Act against 
the order of the Settlement officer. See Pepsu Hold- 
ings (Consolidation and Prevention of Fragmentation)' 
Act (5 of 2007 BK.), S. 20. AIR 1955 N U C (Pepsu) 
6024. 

— ^Art. 220 — Writ of certiorari— Issue of-Orderof 
review by Custodian of evacuee property — Adminis- 
tration of Evacuee Property Act (1950), S. 26. 

Where the review proceedings were started by the 
very Cus k odian who had made the original order and 
consequently it could not be said that the review 
proceedings were without jurisdiction, the taking of 
additional evidence, even if it was not legal, could 
Dot vitiate the proceedings, nor could it be said that 
the final order of review was without jurisdiction. 
There is, therefore, no justification for issuing a writ 
of certiorari quashing the order of the Custodian. 3 
Pepsu L R 347 : AIR 1952 Pepsu S2 (84) (Pt C) (Pr 5) 
(DB). 

Art. 226— Certiorari— Government servant trans- 
ferred to distant place— Place not suitable on grounds 
of ill-health of near relatives of servant — Servant 
appealing to higher authorities to change place of 
transfer but without success— Servant tendering resig- 
nation with one month’s pay —Authorities not accept- 
ing resignation and threatening servant with proceed- 
ings under Defence of India Rules (1962) — Transfer 
order challenged on grounds of mala rides— Held, on 
facts that there was no sufficient material to grant 
relief claimed — Duties of Government and Public 
servants in democr tic set up fully explained. AIR 
1965 Punj 455 (456, 457) (Prs S, 9, 10). 

Art. 226 — Punjab Security of Land Tenures 

Ac: (10 of 1953), Ss 9 (I) (i), 24 and 84 — :P.mjab 
Security of Land Tenures Supplementary Rules 
(1956), rt. 13 — Application for reservation and re- 
settlement of land — Procedure to be followed — 
Misdescription of nomenclature by authorities — No 
ground for writ of certiorari. See Tenancy Laws— 
Punjab Security of Land Tenures Act (10 of 1953)> 

S. 9(l)(i). !965 Cur L J 420 (Punj).- 

Aits. 226, 227 — Assessment proceedings — As- 

sessee a coal agent — Assessment years for 1949-50 
to 1955 56 — Writ petition for quashing assessment 
orders and for refund if payment of Sales. tax— Main- 
tainability — E. P. General Sales Tax Act (46 <>f 
1948), S. 7. 

One company A had been doing business of procur- 
ing coal and coke as del credre agents. From 1953, 
they also started runnirg a small coal and coke depot- 
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Under S. 7 of E. P. General Sales Tax Act they got 
themselves registered as “dealer' . The assessments 
were completed and tax for years 1949 50 to 1955-50 
was finally paid. A did net dispute that he was 
“dealer". On 22-3-1959 the Deputy Secretary to the 
Government of Punjab informed that c?al agents 
were not covered by the term “dealer". A filed ap- 
plication for refund of the payment of sales tar, 
which was filed. In State of Bombay v. Messrs. Ratilal 
Vadtial and Brothers, AIR 1901 S C 1100, Supreme 
Court held that coal agents were not covered by the 
term dealer. A filed writ application on 15.10-1902 
for issue of certiorari to quash the assessment orders 
and for issue of writ of mandamus to refund the pay- 
ment of Sales tar. 

Held, (1) that by the decision of the Supreme Court* 
all the previous assessments made by the Assessing 
Authority, which had become final under the Act, 
did not become without jurisdiction. There was no 
error of Jaw in the assessment order?. 

(2) that High Court would not quash the assess- 
ment orders after so much delay in proceedings under 
Art. 220 of the Constitution for the simple reason that 
on the record it was not possible to determine as to 
how much amount of sales tar was recovered from 
them as coal agents during the relevant years. 

(3) that A was not entitled to the issue of mandamus 
for refund of the payment of Sales tar as there were 
disputed questions of fact and limitation. A I R 1904 
S C 1000 and A I R 1905 S C 1740, Rel. on. (’05) 67 
Pun L R 1185. 

— Art. 226 — Ceitioiari - No absence of jurisdiction 

— Wiit petition also aftir delay of ten years- Certi- 
orari would not lie. 

The Municipal Committee revised the assessment c f 
the rental value of the petitioner's property on the 
basis of S. 3(1) (c) of the Punjab Municipal Act (3 of 
1911) as applicable to Delhi. The petitioner applied 
after a period of 10 years under Art. 220 of Constitu- 
tion of India for a writ of certiorari to quash the said 
assessment alleging that the revision ought to have 
been made on the basis of S. 3(1) (b) and not 
S. 31)(c). 

Held, a legal error was not the same thiDg as an 
error of jurisdiction. The committre had the juried ic- 
tion under S. 07 of the Act to revise the assessment. 
In revising that assejsment, it might or might not 
have committed the legal error. Bat it it had com. 
mitted a legal error, the remedy was by way of an 
appeal or Oy a writ of certiorari. When the remedy 
of appeal was pursued without success, the pe l itioner 
should have moved the High Court. When the peti- 
tioner prayed for writ of certiorari after a delay of 
ten years, the prayer must be rejected. 67 Punj L R 
1027 i I L R (1965; 2 Punj 164. 

- — \rt 226 — Power to issue writ under— When exer- 
cised— No manifest infustice- Impugned order subs' ac- 
tually just and proper— Tnt‘rference by writ not called 
for. AIR 1964 Punj 15 (20) (Pt C) (Prs 17, IS). 

\rts. 226 and 227 — Certiorari — Grounds on 

which writ can >:e issued, stated — Mistake not 
apparent on face of record — Errors in appreciation 
of documentary evidence — Writ cannot be issued. 
A I R 1958 S C 398, Rel. on (1902-63) 23 F J R 
419 « (1963) 2 l ab L J 17 : 1962 Cur L I I: AIR 
1901 Punj 569 (570) (Pt A) (Pr 7). 

(Reversed on another point in AIR 1904 Putj 313 ] 

• —Art. 226- Jurisdiction of High Court — Order 
issuing permits by State Transport Commissioner — 
Absence of inala fides — Interference. 

If the order granting permits is free from mala fides, 
the fact that the pro:edure adopted in implementing 
the said order was rather curious or even unfair would 


not be of much relevancy for the purposes of decid- 
ing tbi« cise. It is therefore impossible to find that 
the action of the State Transport Commifsioner in 
granting the impugned permits was mala fide or that 
the said order is liable to be quashed on the ground. 
Ambala Ex-servicemen Transport Co-operative Society, 
Ltd. v State of Punjab, 60 Punj L R 515': ILR (1958) 
Punj 1590 i AIR 1959 Punj 1 (8) (Pt E) (Pr 27) (FB). 

Art. 226 — Issue of writ— Grounds — Civil Court 

vacating order of stay — No mala fides or error on 
face-issue of writ. 

Where on the facts alleged in the writ petition, it 
cannot be said that the Judge of a civil Court who 
vacated certain order of stay was acting mala fides or 
the exercise of his discretion was arbitrary, or that it 
was an order which on the face of it was erroneous, 
there is do case for the issuing of any writ urder 
Art. 220. A I R 1952 Bom 235 and A I R 1952 Cal 72 
and A ( R 1951 Bom 400, Dlsting. 59 Punj L R 480 : 
AIR 1957 Punj 76 (76, 77) (Pr 10) (DB). 

—Art*. 226 and 227 — (Administration of Evacuee 
Property Act (1950), S, 27) — (Admini tration of Eva- 
cuee Property (Central) Rules (1950), P. 31) — Object 
of R. 31— Hearing petitions which are more than sixty 
days cld is not beyond jurisdiction of Custodian 
General — Custodian General extending time — High 
Court will not interfere. AIR 1955 N U C (Punj) 
4016. 

Art. 226 —Wrong decision on merits given in 

proper eiercise of jurisdiction- Writ of certiorari or 
prohibition, if can be issued. 

A writ of certiorari will not be granted to quash the 
decision of an authority with its jurisdiction on the 
ground that the decision is wrong. Indeed it must be 
shown before a writ of certiorari is issued that the 
authority which passed the order has acted without 
jurisdiction or in excess of it. 

A wrong decision on the merits of proceedings 
given in the proper exercise of jurisdiction is not the 
subject matter of writs of certiorari or prohibition. 
AIK 1952 Punj 1 (5) (Pt C) (Pr 22) (DB). 

Art. 226 — Question of jurisdiction — (Civil P. C. 

(1908), S. 9). 

The question that as the original defendant bad 
died leaving other sons and they were not brought 
on the record, the whole suit abated and the Revenue 
Court should not have passed a decree against the ap- 
plicant alone is not a question of jurisdiction at all. 
This is a matter which incidei tally arises in suits, 
and the Court having jurisdiction to try the suit can 
also decide this question. If the question is wrongly 
decided it cannot be a ground for a writ of certiorari 
unless it can be said that there has been a patent mis- 
take of law apparent on the face of the record. 1954 
Rai L W 3*5 iILR (1954) 4 Raj 1 i AIR 1954 Raj 
236 (237; (Pt B) (Pr 9) (DB). 

-Art 226-Certiorari- Order passed by authority 

having jurisdiction and not acting in excess of 
power— Writ cannot issue even if order is erro. 
neous. 

An order though the decision in it is erroneous' 
cannot be interfered with by a writ of Certiorari when 

the authority who passed the order had jurisdiction 

to decide the question and bad not acted in excess of 
his powers. 

In Saurashtra where the rent from the cultivators 
is collected by the Government and paid to the former 
talukdars, the Collector has jurisdiction, when a dis- 
pute arises, to fix the rent assessing the same on a 
measurement of the land and also to revise his 
original order when he finds that the procedure 
adopted and the measurements taken accordingly 
work out inequitably to one of the parties. lUs juris- 
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diction to revise the order will not be taken away 
pom him, either by the fact that the measurements 
aave already been taken or that the survey numbers 
measured were selected by the parties themselves who 
inad agreed in the order itself to be bound by those 
measurements. Therefore if the Collector decides, on 
a dispute arising as to the quantum of rent based on 
the ground of the correctness of the norm adopted, 
dec joes that a fresh measurement is necessary, his 
decision cannot be interfered with by a writ of certio- 
rari, even if it be a wrong decision, Decause in decid- 
ing so the Collector neither acts without jurisdiction 
"'°r ^ excess of his powers. (1953) 6 Sau L R 1 : AIR 
1953 Sau 28 (30) c Prs 3, 4) (DB). 

'7 Art. 220— Certiorari — Writ — Issue of — Grounds — 
Erroneous decision by Rent Controller — Decision, 
uowever, not without jurisdiction — High Court will 
not interfere. See Travancore Cochin Buildings, (Lease 
and Rent Control) Order, 1950, S. 9 (3) (a) (iii). A I R 
1952 Trav-Co 125. 

145. Income-tax Act, orders under. 

° “Art 226 — Income-tax Act (1922). S. 33 A (2) 

Revisional jurisdiction of Commissioner — Orders 

passed are judicial and not administrative — Certio- 

rari lies. A I R 1957 Cal 319 and (1980) 40 I T R 200 

\Andh I ra) and A I R 1964 Cal 399, Overruled, 

O warka Nath v. I -T. Officer. Soecial Circle, D Ward, 

ivaopur, (19(55) 2 S C A 888: (1965) 2 I T J 21S : 

(1965) 2 S C J 29G: (1965) 57 I T R 31) i (1965) 2 

SOW R 391 : A I R 1906 S C Si (S3 87) (Pi C) 
u?rs 8, 7). 

• —Ar . 226 — Scope — S 49. E, Income-tax Act — 
Sect'on is subject to S,\ 228 and 229 of Companies 
Act (1918) — Income tax Officer applying S. 49-E of 
the Income-tax Act (1922 — High Court can exercise 
its jurisdiction under Art. 220 of the Constitution. 
See Income-tax Act (1922), S. 49 E. (1965) 2 SC I 
248 i AIR 1966 S C 35. 

® AH* 22 3 — Applicability — Assessment under 
S. 23 (5) (b), Incom c -tax Act without jurisdiction — 
Writ to s«t aside. Se^ Income-tax Act (1922), X. 23 (5) 
(b). AIR 1959 S C 1207. 
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TZb and 227 - Income-tax Act (1922), 
S..33 A— Order under S. 33- A correcting error com- 
mitted by I. T. O. Order being an administrative 
or,.er will not be interfered wi h merely because 
party had not been heard. AIR 1964 Assam 136 
(137, 138) (Pt Bj (Pr 5) (DB). 

[Not good law in view of AIR 1900 S C 81 -Ed.] 


® Art. 226 — Search and seizure under S. 37 (2), 
Income-tax Act, in excess of powers conferred — Exe- 
cutive action is ultra vires and illegal — Can be set 
aside under Art. 220 See Income-tax Act (1922), 
b. 37 (2). All 1964 Assam 1 (FB). 

~ Art. 226— High Court has power of superinten- 
dence over arbitrators functioning under S 10-A, 
Industrial Disputes Act — Arbitrator acts as quasi- 
judicial body— His orders can be corrected by writ 
of certiorari provided there is an error of law appa- 
rent on the face of the record. See Industrial Dis- 
putes Act (1947), S. 10- LAIR 1962 B )m 274 (DB). 


Art 226 — Writ of certio/ari —Income-tar Act 
( 1^22), S. 3 3- A - Exercise of power by Commissioner 
u ider — Jt is in his administrative capacity — No writ 
can be issued. 

The power to be exercised by the Commissioner 
under S. 33- \ is Only in his administrative capacity. 
Ttie Hign Court, therefore, has no jurisdiction to 
Tsue a writ of certiorari for quashing the order 
passed by the Commissioner under S. 33 A AIR 
1948 P C 102 ; AIR 1959 Andh Pea 508, Foil. 1962 
Nag L J 296 : 64 Bom L R 20 1 : ILF (1962) Bom 29 i 
(1962) 48 I T R 1023. 


Aft, 225 — Writ of certiorari — Commissioner of 

Income tax revising case under S. S3 A of income- 
tax Act, 1922 — He acts in administrative capacity — 
No writ of certiorari lie; against his order passed 
under S. 33-A — Income-tax Art (1961), S. 264. 
A I R 1948 P C 102, Foil. (1954) I I T J 101 : 68 
Cal W N 84 i (1964) 53 I T R 717 i A I R 1964 
Cal 399 (409) (Pr 25) (DB). 

[Overruled in UR 1960 S C 81.] 


0 Art. 225 — Proceedings under S. 34 ( 1- A) 

Income-tax Act, are judicial or quasi. judicial -Princi- 
ples of natural justice cannot be invoked for holding 
section void. See Ibid, Art. 14 AIR I960 All 19 (FB). 

Art. 228 — Advance tax deposited in Lahore 

before 1947 -On partition assessee coming to India - 
Assessment f or subsequent > ears -Assessee claimirg 
adjustment or refund - Duty of I. T. Authority to 
refund— Omiss'on — High Court has power to direct 
Authority to set off. See Income-tax Act (1922) 
S 12- A. (1950) 29 ITR 60 ( All). 

—Art. 226— Administrative orders — Income-tax 
Act (11 of 1922), S. 33- A — Order under is adminis- 
trative and is not subject to removal on ce»tiora i - 
Income-tax Act (ll of 1922), Ss. 30 , 31, 33-A, 43 
and 33- B — Powers of Income tax Officer to refuse 
time for payment of tax pending disposal of 
appeal Income-tax Act. Ss. 29 and 46 (1)— Demand 
notice issued under S. 29 quantifying penalty levi- 
able under S. 46 (1) — Contents of— Civil Procedure 
Code (5 of 190S), O 29, It. 2 -Service of demand 

notice — Affixture to door of business premises — 
Propriety. (1560) 2 Anri}, W R 398 : (I960) 40 ITR 
200 : ILR (1961) 1 Andb Pra 32 

[Overruled in AIR 1968 S C 81.] 

® Art. 226 — Income-tax Act (1922) S. 33-A (1) — 

Com missioner’s power of revision — Nature of— Order 
dismissing revision petition — It is an administrative 
order— No interference under Art. 226 of Constitution. 
See Income-tax Act (1922), S. 33-A (1). A I R 1939 
Andh Pra 50S. 


-Art. 22 5— Income-tax Act (1922), S. 33 A— Orjcr 

of Commissioner under — Application for certiorari 
is not open against such order — Doctrine of natural 
justice, if attracted. 

Section 33 A prohibits the Commissioner to make 
any prej idicial order. For the making of prejudicial 
orders, there is now a separate provision, namely, 
S. 33B. The very refusal b) the Commissioner to 
interfere with the order of the subordinate authority 
does not amount to a 'prejudicial ordsr*. The require- 
ment of a reasonable opportunity of being heard has 
also been taken away by the legislature by the amend- 
ment in 1941 leaving it to the Commissioner to “make 
sujh inquiry to be made ... as he thinks fit." If that 
be so, certiorari would not be available on the grouad 
that a hearing has been denied and the rules of natu- 
ral justice have been violated because such expres- 
sions imply a determination on subj ictive satisfaction. 

A I R 1950 S C 153 and (1962) 44 ITR 870 (Cal), 
Re), on. 

The order contemplated by S. 33A (2) is an admi- 
nistrative order of a discretionary nature and the doc. 
triDe of natural justice cannot be imported because 
there is no obligation to hear, either expressly or 
impliedly . Hence, even though the Commissioner 
did not hear the petitioner, the petitioner cannot have 
any relief in application under Art. 226 on that 

ground. A I R 1959 SC 10. and AIR 1958 S C 153, 
Rel. on. (1963) 55 I T R 87 (Cal). 

[Not good law in view of AIR 1906 S C SI— Ed.] 

Arts. 226 and 265— Certionri — Invalid order of 

assessment — Failure of tax- payer to point out infir- 
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unities to Revenue Authorities in time— No ground to 
refuse wril— (Income-tax Act (1922) S. 24-B). (’62j 66 
Cal W N 474. 

;ArU 226- Certiorari — Notice of demand to pay 

tax issued by Income-tax Department — Wri: cannot 
be issued. (1957.^8) 12 F J R 324 : (1958; 83 I T R 
866 : A I R 1957 Cal 514 (520) (Pt E) (Pr 22) (DB). 

Art. 226— Certiorari - Jurisdiction under— When 

exercised — Decision of facts condition precedent to 
Jurisdiction — Wrong decision— Superior Court will 
interfere — WrOEg order under S. 18 (7), Income-tax 
Act— Order quashed— ( [ ucome- tax Act ( 1922), S. 18 (7 ).) 
AIR 1955 N U C (Cal) 5917. 

Art. 226 — Proceedings ’inder S. 34, Income-tax 

Act— Proceedings dropped -Proceedings again taken 
up -Quashing of— See facome-tax Act (1922). S 34. 
AIR 1955 Mys 103 (DB). 

—Art. 226 — Income tar Act (1922), S. 5— Income- 
tax authority— Jurisdiction and powers of— These are 
quasi-judicial tribunals. See Income-tax Act (1922), 
S. 5. AIR 1957 Punj 312. 

Art. 226 — Proceedings under S. 45, Income-tax 

Act — Nature of — Assessment proceedings are quasi- 
judicial - Order extending time for payment of tax is 
administrative — Wiit of certiorari — lisue of See 
Income-tax Act (1922), S. 45. AIR 1958 Punj 164. 

Art. 226 -Extension of time to pay tax — Powers 

of Commissioner— Interference by High Court — Con 
cept of continuing jurisdiction — See Income tax Act 
(1922), S. 33A. AIR 1956 Punj 164. 

146. Industrial disputes, orders in respect of. 

H Art. 228 — Industrial d spute — Finding by 

Labour Court that management's action amounted to 
victimisation — Interference under Art. 220. See 
Industrial Dispute. AIR 1964 S C 806. 

• Art. 226 — Administrative orders -Notifica'ion 

under S. 10 (1), Industrial Disputes Act, 1947, 
found invalid — Proper writ— Maodamus and not 
certiorari. 

In maklDg a reference under S. 10 (1), Industrial 
Disputes Act, 1947, the appropriate Government is 

doing an administrative act and the fact that it has to 
form an opinion as to the factual existence of an 
industrial dispute as a preliminary step to the dis 
charge of its function does not make it any the less 
administrative- in character. That beiDg so it would 
be more appropriate to issue a writ of mandamus 
against the Slate Government ii respect cf a notifica 
tion issued by it under S. 10 (1). which is found to be 
invalid and ultra vires, than issuing a writ of certi- 
orari against the State Governm nt quashing the im • 
pugned notification : A I R 1953 Cal 53, Rel. on. State 
of Bihar v. D. N. Ganguly, (1958-59) 15 F J R 118 : 

< 1958) 2 Lab L J 634 i 19^8 S C A 1C82 : 1959 Mad 
L J (Cr) 323 i (1959) 1 M L I (S C) PS : 1959 S C j 
533 : (1959) 1 Aodh WR (=? C) 178 j ILR 37 Pat 
1524 : 1959 SCR 119i i AIR 1958 S C 1018 (1026) 
(Pt B) (Pr 23). 

® “7 Art. 226 — Scope — Industrial Tribunal ceasing 
f .o exist Writ against award of — Power to issue — 
(Industrial Disputes Act ,1947). S. 7). 

Under S. r, Industrial Disputes Act, it canDOt be 
said that the Government must be deemed to have 
brought into being not an ad hoc Tribunal to adjudi- 
cate upon the particular disputes referred to it but a 
permanent Tribunal though functioning intermittently. 
Where the 1 ribunal has ceased to exist and its cnem- 
,u S are * u seauently engaged in the performance of 
•>lher official duties, the Tribunal cannot be said to 
continue in a sort of suspended animation and hence 
4 wn * °* certiorari cannot be issued for quashing its 


awird. The Lloyds Bank, Ltd. v. The Lloyds Bank’s 
Indian Staff Association (Calcutta Branches), AIR 
1953 SC 741 (747) (Pt B) (Pr 3). 

• Art. 226 —Industrial Disputes Act (1947), S. 10 

—Dismissal whether wrongful is a question for Tri- 
bunal -No interference by High Court under Arts. 226 
and 227 of the Constitution unless there is grave mis- 
cirrlage of justice or flagrant violation of law. See 
Industrial Disputes Act ( 1947 S. 10. AIR 1953 S C 
5S# 

Art. 226 — Administrative orders — Certiorari- 

Issue of, for quashing — Notification under S. 3 of 
U. P. Act (28 of 1947) - (Industrial Disputes — U. P. 
Industrial Disputes Act (28 of 1947), S. 3). 

A notification issued by the Government of the 
State of Uttar Pradesh in exercise of its administra- 
tive and executive power conferred on it by S. 3 of 
the U. P. Industrial Disputes Act, 1947, does not in- 
corporate in it any decision or determination by any 
judicial or quasi, judicial authority. No writ of certi- 
orari can be issued for quashing i uch a notification. 
ILR (195-8)1 All 434: AIR 1958 All 80 (84) (Pt C) 
(Pr 7) (DB). 

—Art. 226 -Invalid order— Wbat is — U. P. Indus- 
trial Disputes Act (2S of 1947), S. 3 — Ingredients of 
order passed under S. 3 published in part— Validity 
of order. 

Normally when an order is passed (e.g., one under 
S 3, U. P. Industrial Disputes Act, 19*i7) the whole 
of the order must be contained in one single docu- 
ment. But if there happens to be an occasion where 
parts cf ihe ingredients of that order have already 
been notified it would be wrong to hold that the 
order becomes invalid because these parts are not re- 
produced in the subsequent order and the persons 
concerned are informed of these pirts of the order by 
making a reference to the earlier notification. AIR 
1956 All G89 (697, 69S) (Ft II) (Pr 13) (DB). 

7 — Art. 223 — Disru'e concerning leave rules in 
S anding Orders — Reference of, by State Government 
to Industrial Tribunal —Validity — Pow 'ers of Tribu- 
nal— Scope and fxtent — Power of High Court to 
interfere with award, under Art. 220 ol Constitution 

See Industrial Emplo\ment (Standing Orders) Act 
(1940,. AIR 1956 All 5)7. 

“ — Art. 223— Certiorari against Regional Concilia- 
tion Board. 

W here the Regional Conciliation Board acts in dis- 
regard of S. 3 (b> of the U. P. Industrial Disputes 
Aci, namely, that a Government O der, under that 
provision can direct the obsei vance of terms and con- 
ditions of employment in the future and not in the 
past and an order of the Board is passed in these cir - 
cumstances, it can be quashed by a writ of ceitiorari. 
AfR 195 4 S C 440, Foil. (If 55) 2 Lab L ] 31 i ILR 
(1958) 1 AH 216: AIR 1955 All 578 (5Sj) (Pt D) 
(Pr 12) (D3y. 

— Art. 226— Withdrawal of reference of industrial 
dispute by Government — Order should be in writing 
iving reasons — Reasons are not justiciable by High 
ourt - (Industrial Disputes Act (1947), S. 10). AIR 
1955 NUC (All) 3554. 

Art. 223 — U. P. Industrial Disputes Act (194"), 

S. 3 (b), (d) and Proviso 2 —Applicability and scope— 
tCl. (2) of Proviso to S. 3 applies tc all orders under 
Cl. (b) - Order under S. 3 (b)-Question can still be 
referred to Industrial Tribunal —Labour Appellate 
Tribunal treating cl. (b) as binding upen it, refusing 
to apply its own mind to question raised before it — 
Appellate Tribunal held failed to t xercise jurisdic- 
tion on erroneous view of law — It is error apparent 
on face cf judgment — Certiorari can issue. See U. P. 
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Industrial Disputes Act (28 of 1947), S. 3 (b) (d) and 
Provisos. AIR 1955 N U C (All) 3296. 

Art. 220 — Industrial Disputes Act (1947), S. 2 (k) 

— Industrial dispute — What is— Held on facts that 
there was clearly an industriil dispute and reference 
for adjudication under S. 3 being valid, the proceed- 
ings could not be interfered with under Art. 220. See 
Industrial Disputes Act (1947), S. 2 (k). AIR 1955 
N U C (All) 26C4. 

Art. 226 — U. P. Industrial Disputes Act (1947b 

S. 3 — Reference under— It is in discretion of Adjudi- 
cator to go into certain dispute tgain after lapse of 
long period— High Court will not express any view 
on the matter in application under Art. 223. See U. P. 
Industrial Disputes Act (28 of 1947), S. 3. AIR 1955 
N U C (All) 2664. 

—Art. 226— Writ against Industrial Tribunal— U. P. 
Government Order No. U 080 (LL) XXXVI.B-257 
(LL) 1954, D /- 8-9-1934 construction, effect and 
validity of considered. See U. P. Industrial Disputes 
Act (28 of 1947), S. 3. A IR 1955 NUC (All) 1752. 

Art. 226 — U. P. Industrial .Disputes Act (1949\ 

S. 0 (1) - G. O. No 3092 (T. P.) XVIII 28 ( T. D .7 
1951, D /- 28-0-1951— Powers of Adjudicator and Tri- 
bunal — Powers are not resiiicted with respect to 
matters which would be taken into consideration by 
them in ccming to conclusion on question iefe T red 
about the justifiability of retrenchment- Jurisdiction 
held not exceeded. See U P Indus f rial Disputes Act 
(28 of 1949), S. 0 (1). AIR 1953 All 624 (026, 627) 
(Pt A) (Prs 6, S, 12) (DB). 

— Art. 229 —Administrative order — Government of 
Madras declining to make re f erence of labour dispu’e 
—Power of Andhra Government, its successor, to 
make reference after consideration of subsequent 
events — Interference. See Industrial Disputes Act 
(1947), S. 10 (J). AIR 195 S Andh Tra 276. 

• Art. 226 — Powers of Indusfrial Tribunal and 

Labour Court — Termination of service of workmen 
under Standing Orders — Termination punitive- In- 
quiry necessary— Dispute referred to Industrial Tribu- 
nal — It has power to see whether termination is justi 
fied — High Court’s power of interference with order 
cf Tribunal. See Industrial Disputes Act (1947), S. 10. 
AIR 1963 As? am 108 FB). 

Art. 226— Award of I ndusf rial Tribunal - Issue 

of writs. 

An Industrial Tribunal is a judicial body, and writs 
of certiorari and prohibition can be granted under 
Art. 220 of the Constitution in matters arising oul of 
an award passed under the Industrial Disputes Act. 
AIR 1950 S C 138, Ref. to. 3 F J R 195 : HR (1951) 
3 Assam 147 i AIR 1951 Assam 96(98) (Pt C) (Pr 13) 
(DB). 

-—Art. 226— lurisdiction of High Court lo entertain 
writ petition for quashing reference to Indus' rial 
Tribunal _ I Indust r'al Disputes Act ( 1 9 4 T ) S. 15 ( 1 » 
Power of tribunal to examine validity ot reference ) 

The Tribunal to whom an industrial dispute is 
referred for adjudication carrot enter into the ques- 
tion if the reference is valid or oherwise, but is 
bound to deal with it as it stands. At any rate the 
language of S. 15 (1) does not seem to permit the 
Tribunal to go behind the validity of the reference 
and examine it for that consideration. AIR 1955 Mad 
89, Bel. on; AIR 1953 Mad 33, Dist ; AIR 1952 Punj 
134 and AIR 1952 All 992, Ref. to. 

Hence the High Court has jurisdiction to entertain 
a petition under Art. 220 of the Cons itution of India 
for the issue of a writ of certiorari for quashing a 
relerence to an Industiial Tribunal, when the peti- 
tioner challenges the validity cf the referecce on the 


ground that the matter referred to related to a closure 
and not an illegal lock-out and further alleges that 
the order of the Government compelling the peti- 
tioner’s factory to run is invalid and is also liable to 
be quashed. AIR 1954 Bfcopil 17 (19, 19) (Pt A) 
(Prs 12, 16). 

Art. 226- Certiorari— Writ of— Industrial Tri- 
bunal-Award on question of bonus— Tribunal going 
wrong in its calculations on question of rehabilita- 
tion charges- Principles laid dr wn by Supreme Court 
relating to distribution of available surplus not con- 
sidered —Aw ard of bonus held .was defective and 
must be set aside. 64 Cal W N 979 : ( I960) 2 Lab L J 
508: (1960) I Fac L R 425. 


"■—Art. 226 — Arbitration award under S. 10-A of 
Industrial Disputes Act— Writ of certiorari can issue 
a£ainst such aw ard. 


A writ of certiorari can issue against an arbitration 
award passed by an arbitrator to whom a reference 
has been made by agreement of parties under S. 10-A 
of the Industrial Disputes Act. The view of the 
Supreme Court in Civil Appeals Nos. 182, 183 and 
204 of 1902, dated 18-10-02 is that an arbitrator func- 
tioning under S. 10-A can be considered to be, at least 
in a loose sense, as a statutory arbitrator and that 
therefore in an appropriate case a writ may lie against 
his award. In (1901) 1 Lab L I 81 (Ker) ard 1962 Ker 
L i 805 holding that the arbitrator functioning under 
S. 10-A stands on the same footing as that of a private 
arbitrator and hence a writ would not lie against him 
can no longer be acceptei as good )a v. (196J) 1 Lab 
L J 81 (Ker) and 1902 Ker L J 805 held overruled by 
AIR 1963 S C 874. (1963) I Ker L R 517 : (1964) 1 
Lab L J 102 i ILR (1963) 2 Ker 132 : AIR 1963 Ker 
324 (329, 330) (Frs 45, 46, 47). 

/ rt. 226— Administrative act — Issue of certificate 

under S. 33 (c), Industrial Disputes Act, affecting 
fundamental rights of citizens— It is open to High 
Court to interfere though act mav be administrative. 
19^9 Ker LR 1195: 1959 Kn- L J 1267 : 1959 Kjr 
L T 1208: (1960) 1 Lab L J 319 : AIR i960 Ker 220 
(222) (Pt F) (Fr 14). 


Art. 226— Administrative act -Order of reference 


under S. 10 1 1), Industrial Disputes Act— No certi- 
orari. AIR 1957 SC 532 and AIR 1953 SC 53 and AIR 
1958 SC 1018 Bel. on. 1959 Ker L J 1449 : 1960 Ker 
L T 90 : (1960) 1 1 ab L J 323 : ILR (I960) Ker 22i: 
AIR 1960 Ker 190 (192, 193; (Pt A) (Fr 6) (DB). 

Art. 226— Applicability-Termination of service 

of employee under standing ordeis on ground o 
superannuation — Application by emplojee to Latour 
Court challenging such order-So previous applica- 
tion to employer as required bv proviso to b. 31 W 
read with R. 34-Labour C urt has no jurisdiction to 
entertain applicati au-Order of termination set aside 
by Labour 'Court- Revisiona! junsd.etiou of Indu- 
strial Cou.t -Order of. Labour Court confirmed by 
Industrial Court-Order i; patently -nor aeo- us. bee 
M P Industrial Relations Act (27 of I960., b. J L (3). 
AIR 1964 Madh 1 ra 150 DB). 

Art. 226— Certiorari — Jurisdiction Registered 

establishment - Employes discharged- Dispute re- 
garding reinstatement aid payment of retrenchment 
compensation— Reference under S. 10 (IX Industrial 
Disputes Act— Maintainable— hcope >f Ss. oS and cl 
of Establishments Act- Opinion expressed by Tribu- 
nal on merits after declining to en'ertain reference- 
No legal adjudication. See Industrial Disputes Act 
(1947) S. 10 (I). AIR 1964 Madh Fra 20 (DB). 


\ r ts. 226 and 227— Certiorari— Adjudication by 

Industrial Tribunal-Error made at the instance and 
in favour of petitioner -Writ will not be -granted^ 

Where in an industrial dispute relating to fixation 
of fair wages aad provision for gratuity scheme, tnc 
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petitioner had induced the adjudicator to adopt the 
industry-cum region basis for determining the paying 
capacity and taken a chance of a decision in its favour 
on that basis, it cannot be permitted to question that 
basis after the decision has gone against it By its 
conduct, it has clearly precluded itself from chal- 
lenging it* AIR 1992 SC 670, Rel on. 

A writ of certiorari will save in most exceptional 
cases not be granted to the party at whose instance or 
in whose favour the error was made. It is a discre 
tioaary remedy which will not be granted as a matter 
of course. AIR 1957 SC 227; AIR 1954 SC 207, Rel. 
on. 1962 MPLl 132 i 1962 Jib L J 249 i 1962 
M P C 105 i (1962-331 22 F J R 339 : (1963) 1 Lab 
L J 606 i ILR (1963) Nladh Pra 56 i AIR 1962 Madh 
Pra 172 (175) tPt Bj (Pr 9) (Dfl). 

Arts. 226 and 227 — Adjudication by Industrial 

Tribunal — Dispute relating to fixation of fair wages 
and provision for gratuity scheme —View taken by 
the tribunal on paying capacity of industry not 
impossible on evidence recorded —High Court cannot 
deal with the matter as a Co irt of appeal and sub- 
stitu'e its own judgment. AIR 1954 S J 440. Rel. on. 
(1963) 1 Lab L J 0 )6 : ILR (1963) Madh Pra 50 : 
(1962-93) 22 F J R 339 : 1962 M P L J 132 : 1962 
Jab L J 240 i 1962 M PC 165 : AIR 1902 Madh Pra 
172 (175) (Pt C) (Pr 10) (DB). 

Art. 226— Certiorari, writ of — Industrial Tri- 
bunal, decision of -Certiorari to quash. 

Generally speaking, a writ of certiorari would be 
issued only in the event of a flagrant violation of law 
and consequent graze miscarriage of justice. This 
principle applies particularly to industrial tribunals 
which exercise functions relating to welfare and 
industrial harmony. 

Held, that there was no irregularity andccnsr- 
quent miscarriage of justice in the instant case AIR 
1949 F2 111 and AIR 1953 SC 53; 1 M L J 212, Rel. 
on. (i960) 1 Fac L R 449 i AIR I960 Madh Fra 358 
(361) (Pt D) (Pr IS) (DB . 

Art. 226— Industrial Disputes Act (1947), Ss. 10, 

2 (k) and 2 (s) -Reference of industrial dispute for 
adjudica.iou of Tribunal — Tribunal has jurisdiction 
to decide whether .industrial dispute exists— Wrong 
decision can be corrected under Art. 226 -See Indus- 
trial Disputes Act (1947), S 10. AIR i960 Mad 82. 

Art. 226 -Industrial Disputes- A ward— Bonus- 

Agreement between employer and workers — Con- 
struction — Terms free from ambiguity — Evidence 
bv emplo>er to explain or contradict leims not 
allowed — Employer h. Id not prejudiced -No inter- 
ference with award under Art 226— Evidence Act 
(1872), S. 93 — Deed — Construction — (Industrial Dis- 
pute). (1960) 1 Lab L J 62S (Mad) 

-Art. 226 -Certioriri — Decision of Conciliation 

Officer under Industrial Disputes Act — Conciliation 
officer does not act judicially or quasi judicially — 
No inter! tren ^ by writ. (1959) 1 Lab L ] 520 i 
(1959 60) 16 F J R l()(j (Mad) : 72 Mad L W 38G i 
(1959) 2 Mid L J 17 3 » 1959 Mad L I (Cr)627 : ILR 
(1959) Mad 891 iA I R 1939 Mad 441 (4i4)(Pt B) 
(Prs 10, 12). 

Art. 220 — Industria' Disputes Act (1947), S. 2 

( rf ) — V ages — Fixation of — Financial capicity of 
employer — Opportunity to place material ou record 
to sustiin it* claim — Denial of — i lading regirding 
capacity to pay increased remuneration vitiated — 
Statutory bodies — Duties of - Industrial Tribunal. 
See Industrial Disputes Act (1947), S. 2 (rr). AIR 
1959 Mad 212. 

Art. 226 — Reference to Industrial Tribunal — 
Issue of writ of cerliorjri or prohibition — Question 
as to ‘workmen’ — Jurisdiction to decide -(Industrial 
Disputes Act ( 1947), S. 10 ( 1) (c) ). 

A reference of an industrial dispute to an Industrial 
T nbunal under S. 10 (1) (c) of the Industrial Disputes 


Act, 1947 being administrative in i l s scope, is outside 
the purview of correction by the issue of a writ of 
certiorari. Since an industrial dis aute has been refer- 
red and the Industrial 'Tribunal has jurisdiction to 
take up the enquiry there can be no writ of prohibi- 
tion issued at this s age. 

The question whether the workers are really 
“Work men” *s defined by the In lus trial Disputes 
Act, 194 / , may ba viewed as a jurisdictional issue but 
it is still for the Industrial Tribunal to decide that 
question in I he first instance; ( 1958-5 )) 15 F J R 88 i 
(1958) 2 Mai L J 611 : 1958 Mai L J (Cr) 976 1 1958 
Mad W N 719 : Alft 195) Mid 292 (292) (Pr 1). 

' r ‘- 226 — Administrative order _ Order under 
S. 10 o l the Indjstr.al Deputes Act. 

An order of reference under S. 10 of the Industrial 
Dispites Act, 19 47, is administrative in its nature and 
an ex cutive act by itself cannot be quashed by a writ 
of certiorari; but if by virtue of such an administra- 
tive act a quasi judicial tribunal like the Industrial 
Tribunal is vested with jurisdiction to proceed with 
an adjudication which certainly will be proper sub 
ject matter of a writ of certiorari at a later stage then 
it would be open to the High Court, under the powers 
conferred on it by Art. 226 of the Constitution, to 
issue a writ in the niture of a writ of prohibition 
prohibiting the quasi judicial tribunal from proceed- 

I??*'? 1 * , 0 en 9 dir y 71 Mad L W 549 : 1958 Mad 

W N 456 : (1958) 2 Mad L J 266 :( 1953-59) 14 F I R 

1 rl S J, VLc J J Cri) 719 :ILR ( Mad 9S /: 
AIR x9dS Mad 578 (579) (Pt A) (Pr 3) (DB). 

Art. 226— Certiorari -Issue of —Industrial Tribu- 
nal pu ising erroneous order -Power of High Court to 
interfere— (Industrial Disputes Act (1947), S. 33 (2).) 

rhe Industrial Tribunal is a creation of a statute 
which has vested it with limited jurisdiction. Where 
such Tribunal transgresses the limits of its jurisdic- 
tion and passes an order which it had no jurisdiction 

P ?i SS V th /S aggrieved part y has a ri 8 ht 1° approach 

i l C3Urt to se t aside that order under Art. 220 
ot the Constitution. 

Where the Industrial Tribunal passes an erroneous 
order by wrongly construing S. 33(2) of the Industrial 
Disputes Act, the order would be either an order 
which the T ribunal had no jurisdiction to pass or 
one in regard to which it assumed jurisdiction by 
reason of an error apparent on the face of the record 
namely, by an erroneous construct a of the statute. 
Viewed in this light the jurisdiction of the High 
Court to issue the writ of certiorari in su>h a case 
would be beyond cjuestioa. (1958) T Lab L J 300 : 71 
Mad .L W 88: ly5S Mad W N 29 r (1957-5S) 13 
F J R 356 : (1958; 1 Mad L J 164 , 1958 Mad L ) (Cr) 

JS/lK B) a5 S 2Sj! ad 37 ‘‘ :A ' n 195S Mad 433 (440 ' 

— -Arl. 226 — Jurisdiction - Order of High Court 
Judge acting a? Industrial Tribunal -Power of High 
Lour to interfere by writ. s 

The High Court under Art. 220 has jurisdiction to 

issue a wn: of cer iorari and to call for the records 

of an order pissed by a Judge of the High Court when 
tha Judge was acting i a his cap icity as the Industrial 
Triounal. AIR 1955 Mad 1 (FB), Foil ; 1956 RPC 
323, Rel. on. 1958 Mad W N 2d : I L (19581 Mad 

374 : (1957-58) 12 FJR 356:71 Mad L W 88 

(195'> 1 Lfb L J 300 1 (1958.1 1 Mad L J 164 • I95S 
(Pr 2)) ^ J 1 A f R T95S Mad 413 (441) (Pt C) 

vf*oi 
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cannot be challenged by an application for the 
issue of a writ of cer iorari, because in making the 
cr ier of reference, the Government is only doing a 
ministenal or administrative act. 70 M L VV 258 i 
1957 Mad W N 26S : (1957-58) 12 F J R 389 : AIR 
1957 Mad 700 (701) (Fr 1). 

Art. 226— Administrative orders— Orders making 

reference uncer S. 10 (1) (c). Industrial Disputes 
Act is administrative— No correction hv certiorari or 
issue of writ of prohibition fo Industrial Tritunel — 
(Industrial Disputes Act (1947), S. 10 (l)(c)). (1958- 
59) 14 F J R 4L7 : 1957 Mad W N 519: (1957) 2 
Mad L I 357 j (1957) Mad L J (Cr) 519 : 19S7 Ker 
L T 963 : (1955) 1 Lab L J 62 : AIR 1957 Mad 015 
(616) (Pr 2). 

Art. 226 — reference under S. 10 (1) (c) of Act 

14 of 1947 — Validity challenged — Proper writ to 
issue— (Industrial Disputes Act (1947), S. 10 (l) (c) ). 

Though a writ of certiorari cannot be issued to set 
aside an administrative act cf the Government the 
validity cf a reference under S. 10(1) (c) of the Indus- 
trial disputes Act can be canvassed and decided if the 
relief asked for is the issue cf a writ of prohibition 
to restrain the Industrial Tribunal from taking cogniz- 
ance of a dispute as it is the jurisdiction ot the 
Industrial Tribunal that is questioned in such pro- 
ceedings. A I R 1946 Mad 113 Rel. on. (195^-56) 9 
F J R 160: (1956) 1 Lab L J 498 : AIR 1956 Med 
115 (118, 123) (Pt B) (Frs 9, 34). 

Art. 226— Administrative act— Certiorari —Writ 

of, arainst order ot reference under S. 10(1) (c). 
Industrial Disputes Act — (Industrial Disputes Act 
(1947), S. 10 (l) (c) ). 

A reference under S. 10 (1) (c), Industrial Disputes 
Act, 1947, constitutes an administrative act of the 
Government to correct which no writ of certiorari 
can issue: AIR 1953 S G 53, Rel. on. 1955 Mad W N 
897 : ( 1955-56) 9 F J R 125 : (1956) 1 Lab L J 221 : 
(1956) 1 M L J 2S0 i AIR 1956 Mad 113 (114) (Pt A) 
(Pr 4). 

—Art. 226— Industrial tribunal— Award of — Inter- 
ference by High Court. 

If the Tribunal has jurisdiction to give its award a 
retrospective operation, then the validity of the award 
cannot be questioned in a petition for the issue of a 
writ of certiorari on the ground that the provisions 
of the said award tre m t heir very nature are ircapable 
of being given such a retrospective effect. 36 Mys 
L J 97 : (1958) 2 Lab L J 613 i ILR (1957) Mys 3S3 : 
AIR 1958 M> s 85 (69) (Pt B) (Fr 24) (DB). 

Art. 226 — Certiorari — Jurisdiction to issue — 

Declaration by Registrar under S. 28, Mysore Labour 
Act— Nature of act- If judicial cr quasi-judicial act 
—Writ— Issue of. 

To support an application claiming a writ of cer- 
tiorari under Art 226 of the Constitution of India 
the applicant has to show that the act complained of 
constitutes a judicial or quasi judicial act, and not a 
ministerial one and further that it was done without 
or in excess of jurisdiction. 

A declaration under S. 28 of the Mysore 
Labour Act, by the Registrar to the effect that an 
announcement by an employer to close for a ceitain 
date some department of work carried on in the 
employer’s factory and dispense with the services of 
the employees in those branches was a lock-out 
and illegal for want of notice, is not a judicial or a 
quasi-judicial act. It is a discretionary one having 
but a recommendatory or a moral force, which does 
not by itself create a liability or impose any penalty. 
It is therefore not a case in which a writ of certio-ari 

can issue. 30 My*LJ S2 i I L R (1951) Mys 105 i 
AIR 1954 Mys 141 (141,142) (Pt A) (Frs 1, 3, 6) 
(DB). 


Art. 226 — Industrial Disputes Act (1947), Ss. 15, 

19 — L'ecisiou of Tribunal — Interference by Court — 
When open. 

Generally the necessary prerequisites for Court’s 
interference to set right decisions arrived at by Tri- 
bunal who:e conclusions on quejtions of fact are 
6nai can be clarified under the following categories, 
nameK — 

(i) where the Tribunal acts in excess of the Juris- 
diction conferred upon it under the statute or re- 
gulation creating it or where it ostensibly fails to 
exercise a patent jurisdiction; 

(ii) where there is an apparent error on the face o3 
the decision; and 

(iii) where the tribunal has erroneously applied 
well-accepted principles of jurisprudence. 

It is only when trrors of this nature exist, that 
interference is called for. (1964) 1 Lab L J 187 : 

I L R (1964) Cut 805. 

Art. 226 -Arbitrators whose jurisdiction is based 

on S. 10- A, Industrial Disputes Act are not private 
arbitrators but statutorv arbitrators — Hence writ of 
certiorari will lie against their awards. (1925) 1 
K B 641 and (1953) l Q B 704, Rel. on. (1963-65) 
25 F I R 395 : I L R 42 Pat 819 : 1962 B L J R 660 : 
(1962) 2 Lab L J 420 : AIR 1963 Pat 170 (177) (Pt E) 
(Pr 16) (DB). 


Art. 226 — Application for permission to remove 

employee — Charge against employee not covered by 
Standirg Orders — Rejection of permission — Decision 
could nat he disturbed in writ proceedings. See 
Industrial Disputes Act (1947), S. 33. (’64) 66 Punj 
L R 447. 

— Art. 226— Certiorari — Quasi-judicial decision — 
Industiial Disputes Act (1947), S. 10-A — Reference 
under — Decision of Arbitrator is quasi judicial deci- 
sion and not purely administrative determination — 
Reasons cot given — Awird liable to be quashed under 
Art. 220. AIR 1963 S C 874, Foil. (19641 1 Lab L J 
89 f (1963-64) 25 FJR 276 » ILR (1963) 2 Pun) 
S4 : 1963 Cur L j 232 « A I R 1963 'Punj 472 (474, 
477, 478) (Pt A) (Frs 4, 11, 16, 17) (DB). 

Art. 226— Dismissal for misconduct after inquiry 

by the management— Interference with order of dis- 
missal by Industrial Tribunal — Extent of jurisdiction 
of the Tribunal — In cases of dismissal for misconduct 
the Tribunal does not act as a Court of appeal ADd 
substitute its own judgment for that of the manage- 
ment — Tribunal has to see if termination of service 
is justified— It can only interfere when there is 
victimisation, or unfair labour practice or violation 
of principle of natural justice or baseless or perverse 
Gnding. (1961-62) 21 F J R 241 i (1962) 1 Lab L J 
555 (Punj). 

Art. 226 — Industrial Disputes Act (194, ), S. 10 

— Nature of act done in making reference — Adminis- 
trative Act — No interference — Constitution or 
Art. 220); See Industrial Disputes Act (194,), b. 10. 
AIR 1959 Punj 663. 

Art. 226 — Interference— Grounds — Application 

by employer under S. 33, Industrial Dispu.es Act, 
lor permission to dismiss or discharge workman — 
Complaint by workman under S. 33- A Outy or 
Tribunal pointed out — Tribunal dismissing applica- 
tion of the employer, without examining whether 
employer has made out a piima facie case tor the 
dismissal of the workman, on graund that the em- 
ployer had committed breaoh of the conditions laid 
down in proviso to S. 33 (2) (b)-There is failure on 
part of Tribunal to exercise jurisdiction — Tribunal 
commits error of law and its order is liable to be 
*et aside by issue of writ of oertiorari. See Indus- 
trial Disputes Act (1947), S. 33(1). ILR (1959) 9 
Raj 1302. 

Art* 226 — Administrative Order — (Industrial 

Disputes Aet (1947), S. 12 (5)). 
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A reference under S. 12 (5) of the Industrial Dis- 
putes Act would be an administrative act a foitioii. 
Where there is a dispute which is ur questionably 
industrial, aod in the opinion of the Government 
there was a case for reference to a tribunal its 
correctness caDnot be canvas ed in a Court cf law. 
AIR 1950 S C 222, Foil. ( L JR (1953) Trav-Co 1 IS » 
AIR 1953 Trav-Co 2S6 (291) (pt C) (Tr 10). 

147. Judicial decision. 

See also Note 120. 

(a) Elements of. 

(b) Judicial power, meaning of. 

147. Judicial decision. 

See also Note 120. 

• Art. 226 — Judicial tribunal — Deoartmental 

enquiry under Police Act — Officer conducting in- 
quiry, acts in judicial capacity — (Police Act (1861), 
S.7). Bose J. TheSta’eof U.P. v. Mohammad Nooh, 
1958 S C 1 242 f * ILR (1957) 2 All 422 : 1958 S C A 
73 » 1958 M L J (Cr) 197 : 1958 SCR 595 : AIR 
1958 S C 86 (90, 97) (Pt D, (Pr 24). 

• — Art. 226 — Certiorari — Writ of — Death of 
Nawab -Appointment of Special Commission by 
Nizam to enquire into question of succession to bis 
estate — Special Commission whether judicial body — 
(Hyderabfd Atiyat Enquiries Act (10 of 1952). 

Under the Atiyat Law as prevailed in Hyderabad 
State whenever a jagirdar died his mi rcessors had 
to appear before a special Court viz., the Atiyat 
Court, which er quired into the question cf (he suc- 
cession to the otute of the jagirdar and submitted 
its recommendations to II. E. H. the Nizam. The 
Nizam was the final authority • to sanction or not lo 
sancl ion the succession in favour of any particular 
individual. With regard to succession relating to 
high noblemen st> led as U narai Uzzam' , the Nizam 
could constitute a Special Commission instead of 
directing the case to be enquired into by the ordi- 
nary Atiyat Court. The Special Commission so con- 
stituted is a judicial bodv whose orders are subject 
to the Certiorari Jurisdiction of the High Court 
under Art. 220 cf the Constitution. The fact that 
although it is a judicial body exercising judicial 
functions its decisions are not final but are only 
in the nature of recommendations subject to the 
confirmation of the Nizam does not make the Special 
Commission lo cease to be a judicial body. The 
law in such a case is that because a proceeding is 
subject to the confirmation and approval of ano- 
ther authority the proceeding does not cease to be 
a judicial proceeding. (1920J App Cas 580; AIR 
1950 S C 222; A I R 1950 S C 459, Rel. on. Ahmed- 
Un-Nissa v. State, AIR J953 Hyd 21 (22, 23) (Pt A) 
iPrs 4, 5, 6) (FB). 

Art. 226 — Erroneous order — Quashing of — 

(Panchaj »ts — Vindhya Pradejh Giaru panchayit 
Ordinance (XXIV of 1949), Cl. 14). 

Tare J. — Where the Collector wrongly removes 
the Sarpanch of Gram Panchayat from his r Ifice, and 
the Sarpanch fdes a wnr petition to get the order 
quashed, the fact that the tenure of office ol the peti- 
tioner has meanwhile expired , is no reason why the 
wrorg order should not be quashed. It is not desir- 
able that the order ol the Collector should be allow- 
ed to remain on record, which would be in deroga- 
tion of the petitioner's reputation for all time to 
come. 1959 Jab L J 441 : 195.9 M P L J 815 i 1959 
M P C 492 i A I R 1959 Madh Ira 407 (410) (Pt C) 
(Pr 16) (DB). 

— Art. 226— Suit under S. 14, Madras Hereditary 
Village Offices Act— Order — Appeal to Revenue Board 
— Order of Revenue Hoard is judicial act liable to be 
quashed in appropriate oases— (Madras Hereditary 
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Village Offices Act (3 of 1895), S. 14). (1953) 2 M L J 
644 68 Mad L W 700 : AIR 1953 Mad 972 (974) 
(Pt E) (Pr 8). 

Art 220— Houses and Rents— Madras Buildings 

(Lease and Rent) Crntrol Act (1949). S. 13 — Ore er 
under is not a judicial act. See Houses and Rents — 
Madras Buildings (Lease and Rent) Control Act (35 
of 1949). AIR 1953 Mad 351. 

Art 226 -Judicial order— [Sales Tax— C. P. and 

Berar Sales Tax (21 of 1947), S. 8- A (5)J. 

On 24th December, 1951, the petitioner made an 
application to the Commissioner for a declaration 
that it was not a dealer and was not liable to registra- 
tion. By an order, dated the7th Januaiy, 1952. passed 
under S. 19 of the Sales Tax Act, the Commissioner 
held that on the facts stated by the applicant it was 
clear that the petitioner did not carry on the business 
of selling or supplying goods and was more than an 
intermediary between the seller or the supplier on the 
one hand, and the buyers on the other, and received 
re nuneration for its service as intermediary. The Com- 
missioner characterised it as a broker and he'd that a 
broker is not a dealer. On 29th January, 1952, the peti- 
tioner ma le an application to the Sales- tax Officer, 
for cancellation of the registration certificate. After 
recording evidence the Siles-tax Officer submitted tha 
report dated L3th March, 1952, to the Sales tax Com- 
missioner. The Officer held that the assessee was not 
liable to registration and to payment of the tax on the 
transactions made by the seller company and that 
the tax on such sales was to be paid by the seller 
company. The Commissioner did not accept this 
recommendation. He was of the view that the peti- 
tioner was a commission agent inasmuch as it was 
required to pay the price if the buyer did not pay it 
and that such a commission agent was covered by the 
definition of buyer iD S. 2 (c) of the Sales-tax Act. By 
the impugned order he directed the Sales-tax Officer 
to proceed with the case. 

Held, that the decision of the Commissioner was 
certainly a judicial order under S 8- A (5) of the Sales- 
tax Act and the communication to the Sales-tax Officer 
could be quashed by a writ of 1 certiorari. 1952 Nag 
L J 440, Dist. ( L R (1954) Nag 355 : 1954 Nag L J 
277 ; AIK 1954 Nag 148 (150) (Pt B) (Pr 8) (DB). 

41 Art* 226 — Words and Phrases — “Judicial”— 

Rent Controlleractirg UDderC. P.and Berar Letting of 
Houses and Rent Control Order (1949) is a legal 
tribunal and not merely an erecutive officer — (Houses 
and Rents— C. P. and Berar Letting of Houses and 
Rent Control Order 1949, Cl<. 13 and 21). Bhailal v. 
Additional Deputy Commr , Akola. 1952 Nag L J 1 i 
ILR (1952) Nag 943 t AIR 1953 Nag S9 (92, 93, 94) 
(Ft A) (Prs 13, 15, 20, 22) (FB). 

Art. 226— Jurisdiction — Order by tribunal exer- 
cising judicial functions— If subject to writ— The 
Chairman, Provincial Transport Authority is not a 
Court as ordinarily understood. But when he. passes an 
order in appeal after hearing the parties and after 
deciding between a propo>al and an opposition a 
writ of certiorari lies against the order inasmuch a 3 

the order is judicial. 16 Cut L T 201 : AIR 1951 
Orissa 81 (84) (Pr S) (DB). 

Arts. 226 and 227 — Fcope — Function of Advo- 

cate-Cencral uuder $. 92, Civil P- C -Nature of — 
Judicial or ftd minis! rative — Order r^f us in K permission 
to sue— Interference under Arts. 226 and 227. 

The functions of the Advocate-General under 
S. 92, Civil P. C., are judicial in nature and not 
administrative or executive. 24 Cal 418 and AIR 1954 
Tiav-Co 331. Rel. on. 104 Pun Re 1910, AIR 1955 Raj 
100 and AIR 1955 All 372, dissented from. Where it 
is nobody’s case that the A ivocate General has not 
acted within the scope of his jurisdiction under 
S. 92, Civil P. C. and do question of jurisdiction is 
involved and there is no apparent error on the face 
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of the record in so far as the orders of the Advocate- 
Genera! are concerned, and there is no case ol either 
pave miscarriage of justice or flagrant violation of law 
by the Advocate-General in withholding his consent, 
interference is not possible either under Art 227 or by 
a writ of certiorari under Art. 220. The jurisdiction i> 
vested in the Advocate-General alone and the High 
Court has no power to either order him to give 
consent for the institution of the suit or to itself give 
such consent for .that puroose. AIR 1954 Trav-Co 
Co 331, Rel on ILR (193G> Patiala 162 i AIR 1936 
Pepsu 65 (GS, 69) (Pra 10a, 12). 

* — Art. 226 -Con'titut on of Mewar (1947), Art. IS 
(2 1 — Judicial and quasi judicia tribunals — Comm's- 
sioners appointed under Mewar Proceedings of the 
Special Commission Validating Act (17 of 194 f). 

The Commissioners appointed or deemed to have 
been appointed uncer Act No. 17 of„1944, constitute 
a judicial tribunal, fn any case, the tribunal was a 
quasi-judic.al tribunal, and the High Court having 
powers to issue writs had authority to interfere. The 
restriction on the Civil Courts uncer S. 4 of Act 17 
of 1944 to question the validity of tae orders of the 
Commissioners does not prohibit the High Court 
from correcting the errors of the Commissioners by 
issue of proper writs or orders of directions. Lakshmi 
Lai v Bhagwat LMngh Mehta, 1951 Raj L W 4S4 j 
ILR (1951) 1 Raj 570 : AIR 1952 Raj 22 (FB). 

Art. 226— Ceriiorarl— Administrative or judicial 

order. 

The petitioner, a public servant, applied to the 
State Government for correcting his age in the service 
book. The Government rejected the application. 

Held, that the order was the result ol an enquiry as 
to the correct age of the petitioner. The decision wa> 
one based on evidence -taken by the Government 
relating to the age of the petitioner. The proceedings 
were ot the nature of a judicial enquiry. The petition 
under Art. 220 was therefore maintainable. ILR 
<1956) Trav-Ci S79 : 1956 Ker •: T 906 : AIR 1957 
Trav-Co 12 4 (12S) (Pt A) (Pi 9) (DB). 

147 (a). Elements of. 

• Ar'. 226— Judicial decision —Authority acting 

judicially —How determined. 

Whether an Authority, like the Board of Revenue 
acts judicially is to be gathered from the ex Dress 
provisions of the Act in the first instance. Where 
however, the provisions of the Act are silent, the duty 
to act judicially may be inferred from the provisions 
of the statute or may be gathered from the cumulative 
effect of the nature of the rights affected, the manner 
of the disposal provided, the objective criterion to be 
adopted, the phraseology used and other indicia 
afforded by the statute. ATR 1902 SC 1 110, Foil. 
Board of Revenue, U. P. v. Sardarni Vidyawati, 1962 
S C D 767 : ( 1963) 1 Andh L T 12S : ( 1963) 1 S C 1 
324 « I L R (1963) 1 All I : (1962, Supp 3 S C R 50 t 
1962 All 1. 1 691 : 1962 All W R (II C) 594 : A l R 
19G2 S C 1217 (1220) (Pt B (Pr 5). 

® — Art. 226— Tests o* judicial Tribunal. 

A true judicial decision presupposes an existing 
dispute b tween two or more parties and then involves 
four requisites : — ( 1) The presentation (not neces- 
sarily or illy) cf their case by the parties to the 
dispute (2^ If the dispute between them is a q lestion 
of tact, the ascertainment of the fact by means of 
evidence adduced by the parties to the dispute and 
olten widi the ass’stance of argument by or on behalf 
of the parties on the evidence; (3) if the dispute 
between them is a question of law, the submission of 
legal argument by the parties; and (4) A decision 
v hlch disposes of the whole matter by a finding upon 
the facts in dispute and application of the law 
of the land to the facts so found including where 


(1950), Arts. 226 & 32, Note 147 


A 0 n? 1 . r n-n a o r o i , I l?o lip011 any disputed question of law 
AIR 19o0 S C 188: (1937) 2 K. B. 309, Foil. Maqbool 

Husain v. State of Bombay, 1953 S C A 641 : 195<l 

Mad W N G4S i 1953 S C J 456 : (1953) 2 M L 1 

ld-o'c 1 ^ 5 ™ Cri L J 1432 : 1953 A11 W R (lap) 84 1 
19o3 SCR 730 i 56 Bona LR 13 : A I R 1953 S C 
325 (329) (Pt B)(Pr 13). " 5 0 

— AC.- 226-Judicial and administrative orJeri- 
Distiuctmn -Former can by its determinate impose 
liability or at feet rights -Authority has alio a duty 
to act judicially. 

One of the essential elements of a judicial or quasi 
judicial order as distinguished from an administrative 

or ministerial order is that the former has power by 
its determination to impose liability or affect rights. 
Another distinction between the two classes of cases 
is that in cases of acts that are amenable to writ of 
certiorari or prohibition the authority concerned is 
not only legally empowered to determine questions 

affecting the lights of subjects but is also laid under 

a duty to act judicially. (1950) 2 MajJ L J 701 : 1950 
h C J 4 d 1 : AIR 1950 S C 222 and Aid ]959 S C 890, 
0n -, l^ ur 2a Gita V'idyalaya v State of (J. P. 
®%i A I *r. 1 329 : 1902 AI1 w B (H c ) 243 : ILR 

( i 9(,2 c l in° 737:AIH 1902 Ali 187 (192; (Pt E; 
(Prs IS, 19,21) (FB). 

—Art. 22 G — Notice to landlord under U. P. Land 
Utilisation Act, 1948 — Essentials of — Landlord not 
served with proper notice — Ex parte order of allot- 
ment against landlord — Order held without jurisdic- 

S ,a ' hed - See U. P. Land Utilisation Act (5 of 
1948), S. o. 1952 AH L J 380 : AIR 1952 Ali S22 
(DBj. 


Art. 226 — Judicial decisions — Reasons for — 
Necessity. 

It is necessary that the order of a tribunal exercising 
judicial functions should ex facie show reasons not 
eiily for setting aside the orders of the subordinate 
tribunal but also for confirming the same. (1955) 
Andh L T (Cri) S31 : 1956 Andh W R 652 i A I R 
1957 Andh Pra 739 (742) (Pt B) (Frs 13, 14). 

- Art. 226 — Powers of High Court — Arms Act — 
Granting author ty giving reasons for refusing licence 

High Court if can examine reasoas. See Arms 
Act ( IS7 S;, S. 17. 195S Cri L J 1014: AIR 195S 
Cal 470. 

Art. 226 — Writ of certiorari and mandamus— 
Essential conditions for issue of — Quasrj'udicial and 
administrative acts— Distinction -Order of Collector 
under S 42, Bengal Excise Act, cancelling excise 
licence a jd appellate order of Excise Commissioner 
cofirming same — Js sue of writs against orders — 
(Bengal Excise Act (5 of 1409), Ss. 42 and S). 

A Collec'.or cancelling an excise licence under 
S 42, Bengal Excise A:t (5 of 1909) for violation 
of its terms ac(s in a purely administrative capacity. 
Neither the Act nor the rules thereunder require him 
to hold any quasi-judicial investigation into the 
matter. He is not required to give any notice to the 
licen ce before cancelling the licence and the mere 
lact tint in a parlicular case such a notice was given 
and the licensee was allo wed an op po (unity to cros.'- 
examine the witnesses is immaterial for tin purposes 
of determining the nature of his act. He Ins to decide 
whether there is any violation of the teims and when 
there is he has a discretion to cancel the licence 
where the licencee himself admits the violations and 
the Collector thinks that on tiese grounds alone the 
licence should be cancelled it is not for the Court to 
interfere. 

The Excise Commissioner who hears an appeal 
fr>m the order of the Collector cancelling the licence 
however does not act administratively. It cannot be 
said that because the original order is an administra- 
tive one the appeal agaiDst it may not be quasi-judi- 
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<oUl. The appeal under the rules framed under the 
3engal Excise Act requires a judicial approach and 
therefore ii a quasi-judicial proceeding. The Commis- 
sioner should in hearirg the appeal follow the prin- 
ciples of natural justice since there is no oarticular 
procedure prescribed and when he hears the excise 
officer who is in the position of the accuser behind 
the back of the licencee and eonfiims the order of 
the Collector without giving an opportunity to the 
licensee or meeting any particular statement the 
officer might have made, he fails to follow those 
principles of natural justice. 

Still the High C)urt would not cancel the order 
And direct a retr al of the case when even after 
excluding the evidence of the exciss officers which 
relates to one of the items of violation only, the same 
result would follow at the retrial on the admitted 
violations of other terms of the licence. In such a 
case the writs would be useless. A 1 R 1952 Cal SOS 
(81 1 to S15) (Prs 13. IS, 19, 20, 2L, 22, 23, 24, 25). 

Art. 226— Judicial or quasi-judicial order. 

To constitute a judicial or quisi-judicial order, it 
must be necessary that the Tribunal should have to 
weigh the pros and cons before it can come to a con- 
clusion. It would aho have to consider facts and 
circumstances hearing upon the subject. If the deter- 
mination or decision of the authority results in 
binding the subject so as to affect his right or impose 
a liability upon him, and if the exercise of the power 
by the authority is made dependent by the Legis- 
lature upon a contingency or a condition, which 
condition or contingency is an objective fact to be 
established and not left to the opinion of the autho- 
rity, then, the Court will come to the conclusion that 
there Is a duty upon the authority not only to decide 
.and determine but to decide and determine judicially. 

I L R (1953) Hvd 412 i A I R 1953 Hyd 235 (236) 
(Pt B) (Pr 6) (DB). 

Art. 226 — M. P. Abolition of Proprietary Rights 

(Estates, Mahals and Alienated Lands) Act (1 of 195 L), 
Ss. 91 (1), 3 (2), 34 — Rules under — Rules published 
under Notification No. 777 VXX VIII dated 27-10-1951 
— Nature of —Orders und & — Appeal — Rules cannot 
be treated as executive instructions — They are sta u- 
<tory rules — In implementing these rules, Revenue 
Officers have to act on judicial principles — Their 
orders are capable of beiDg examined by way of 
appeal under S. 34 of (he Act. 1957 Nag L J 134 : 
1957 M P C 192 : 1957 M P L J 206 : 1957 Jab L J 
392 i I L R (1957) Madh Pra 25 : A I R 1957 Madh 
Pra 43 (44) (Prs 6, 7. 8) (DB;. 

Art. 226— Requirements— Appeal — Duty of Court 

to hear both parties before deciding appeal —Failure 
to give opportunity — Effect. >ee Electricity Act 
(1910), S. 36 (3). 1958 M P L J (Notes) 12. 

Art; 226 — Certiorari — Jurisdiction of Court — 

Presence of offending officer before Court — Neces- 
sity —Judicial and quasi-iudicial Tribunals — Enquiry 
by — Form and procedure. 

The true scope of the writ of certiorari is to merely 
demolish the offending order. Hence in such ca<es 
the presence of the otfender before the Court is not 
necessary. 

The person proceeded against must be given a fair 
and reasonable opportunity to defend him self. The 
person charged with the duly of holdi g the eLquiry 
must di-charge that duty without bias and ceitaudy 
without vindictiveness. He must conduct himself 
objectively and dispassionately not merely duiing the 
procedural stage of the enquiry, but also in dealing 
with the evidence and the material on record when 
drawing up the final order. A fur. her requirement is 
that the conclusion must be read on the evidence and 
not on matters outside the record. Where enquiry is 
judicial there is ytt another requirement which 
should be complied with, namely, that it is not 

LVol. 4.] Fn.D. 71. 
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sufficient that justice is done, but that justice should 
be manifestly appear to be done. (1959) Mad L J 
(Cri) 433 : (1959) 2 Mad L J 15. 

-Art. 226— Special tribunal — Administrative and 

judicial —Test to decide. 

When a question is raised as to whether aD autho- 
rity constituted under a special statute is an adminis- 
trative body or a tribunal discharging the functions 
of a judicial chaiacter or a Court, the answer to it 
must depend on the nature cf the powers conferred 
on the authorities bv the provisions of the statute. 
66 Mad L W 287 : (1953) 1 Mad L J 542 : 1953 Mad 
W N 200 : A I R 1954 Mad 340 (342) (Pt B) (Pr 3). 

Art. 226- Judicial order — Interference — Order 

de-reser\iug part cf village grazing ground and for 
settlement thereof to local landless people issued 
under Notification —Order held was judicial order as it 
sought to m tintdin rights of parties within political 
community by means of physical force of the Mate — 
Order held infringed the fundamental rights of par- 
ties who had acquired easement rights of pas'urage— 
Writ could therefore be issued to quash the same. 
AIR 1957 Manipur 18 (21) ,Pt D) (Pr 14). 

Art* 226— Speaking order — Order passed under 
S. 33 of Displaced Persons (C. and R.) Act, not re- 
quired to he speaking order — Order giving reasons 
for conclusions — High Court is competent under 
Art. 226 to go into entire record including grounds 
of revision to see if order is open to apparent legal 
infirmity. 

An order on revision passed under S. 33, Displaced 
Persons (C. ar.d R.) Act by Central Government autho- 
rises need not give reasoi s in support of the conclu- 
sions and in that view, the law does not require the 
ordor to be a speaking order, but if reasons are given, 
then it would be open to the High Court under Art. 
226, Constitution of India to see that the conclusions 
and the reasons in support thereof are not tainted with 
an apparent legal infirmity exposing them to challenge 
in writ pro ceedings, and for this purpose, it would be 
open to the High Court to look at the entire relevent 
recoul including the grout ds of revision. 67 Pun L R 
178 : AIR 1965 Punj 225 (230) (Pt A) (Pr 14) (DB). 

— Arts. 226 and 227— Judicial proceedings— Proper 
notice to parlies— Necessity —Rules of natural justice 
— Du»y of Courts and tribunals to follow — (Natural 
justice). 

A judicial decision, reached when there is no notice 
or when there is improper notice in material respects 
is without jurisdiction and deserves to be quashed. 
Such an order clearly viola'es the fundamental and 
basic rules of natural justice The tribunal must give 
the parties an opportunity of being heard and of sub- 
mit ing their case and their views. In order effectively 
to di. charge this obligation, it is mandatory that the 
Tribunal concerned must also conscientiously satisfy 
itself that such notice has in fact been duly served. 
The High Jourt must, in view of the Preamble of our 
Constitution be jealous in clucking breaches of rules 
which are designed to ensure mstice. 61 Pun LB 
529 : A I R 1966 Punj 41 (41, 42) (Pt A) (Fr l). 

— — Art. 226 — Judicial order —Requisites of — Custo- 
dian or Evacuee Property can tiling allotment acts 
judicially - (Administration of Evacuee proptr.y *ct 
(1950) S 26 (t) ). 

J he requisites of a judicial decision or act may be 
stated thus ; if m) a competent authority, not being a 
Court in the ordinary sense (b) has power to give a 
binding and authoritative decision, (c) after hearing 
evidence and opposition and upon consideration ot 
f cts and circumstances, and (d imno.sii g liability or 
a fleeting the lights of the parties, there is a duty to 
act judicially. 

The expression ‘judicial approach’ postulates (a' that 
the authority in arriving at the decision or taking 
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action must be bound to act fairlv and justly and (b) 
that it does so on basis to which objective test can be 
applied, limited by the consideration of the facts and 
circumstances of the case and the evidence led by the 
parties and the application of the law. 

As the Cu$todi 2 n of Evacue Property has to decide 
the question of cancellation of allotment while acting 
under S. 20 (1) of the Administration of Evacuee 
Property Act with a judicial approach, it follows that 
his decision or act in so doiDg is a judicial decision 
or act and not an administrative or executive decision 
or act. A I B 1952 S C 10 : 1951 S C J 003 Dbtix g 
ILR (l Q 57) Pud j 1629 i AIR ]95S Punj e3 (68 69 
70, 71) (Pt E) (Prs 16, 18. 19, 21) (D 1 ). 

Art. 226-Certiorari —Setting aside of judgment 

—Power of High Court. 

If there is no evidence, which term evidently means 
“legally admissible evidence”, the judgment can be set 
aside on a writ of certiorari. AiR 1954 > C 440 i 1954 
SC 1 695, Foil. ILR ( 1 957) 7 Raj 34 : AIR 1957 Raj 
189 (200. 201) (Pt G) (Pr 30) (DB). 

Art. 226 —Certiorari, writ of conditions for issue 

— Duty to act judicially, meaning of — Saurashtra 
Land Reforms Act (25 of 1951). S. 59 —Rules under, 
Fr. 105 to 108 —Committee appointed under R 105 
is not a judicial or quasi-judicial body — Nor has it a 
duty to act judicially — No writ can be issued. 

Whentver any body of penons (1) having legal 
authoiity (2) to determine questions affecting rights 
of subjects aad (3) having the dut> to act judicially 
(4) act in excess of their legal authority a writ of 
certiorari may issue. But it is essential that all these 
conditions must be satisfied before such a writ can he 
issued. A'R 1950 S C 222, Rel. on. 

The test to see whether a body of persons have 
a duty to act judicially is that the law itself must 
provide that in rtachingthe decision the authority 
making the order must approach the subject in a 
judicial manner, and further that the recognised prin- 
ciples of approach, which appear to mean the mles 
of natural justice, must be requned to be followed bv 
the statute itself. AIR 1951 Bom 131 Foil. 

A committee appointed under R. 105 of the rules 
framed ui der S. 5vr of the Saureshtra Land Reforms 
Act (25 of 1951), cannot be held to be a judicial or 
auasi-judicially body charged with makiug certain 
decisions so as to bind the parties. It is onl> a recom- 
mendatory body and it has no powers to decide the 
issue for itself nor upon such decision to nass orders 
as is clear from Rr. 107 and 108. 

R. 107 merely says that the Committee may after 
making such inquiry as it deems fit determine whether 
the person should be included as girasdar. Hence 
even assuming that the Committee is a judicial or 
quasi-judicial body no dutv has been cast on it by 
R. 107 to act judicially and the enquiry contemplated 
is not a judicial enquiry. Consequently, no writ of 
certioiari can be issued against the order of such 
Committee dismissing the applicant’s claim to be 
declared as girasdar without giviDg him a hearing. 

Moreover, no useful purpose will be served even if 
a writ is issued, because after all the committee can 
only recommend to the Government which may or 
may not <mcepr it. 1951-6 'an L R 24 : AIR 1953 Sau 
86 (27, 28) (Prs5. 6,7.8) (DB). 


tions and is used in contrast with what are pnrel* 
ministerial acts. The second essential feature of a 
writ of certmnri is < hat the control which is ererci- 
sed through it oyer judicial or quasi- judicial tribunals 
or bodies is not in an appellate but supervisory capa- 
city. in granting a writ of certiorari the luperijr 

u Ur L d .u eS J DOtrevieworrewe ’8 hfh e evidence upon 
which the determination oi the inferior tribunal pur- 

ports to be based It demolishes the order which-it 

considers to be without jurisdiction or palpably erro- 

neous but does not substitute its own views for those’ 
ot the inferior tribunal. 

The supervision of the superior Court exercised 
through writs of certiorari gn es on two points. One 
is the- area of inferior jurisdiction and the qualifiea- 
tions and conditions of its exercise ; the other is the 
observance of law in the course of its exercise. These- 
two heads normally cover all the grounds on which 
a writ of certiorari could be demanded. 

Certiorari may and is generally granted when a 
court has acted without or in excess of its jurisdic- 
tion. The want of jurisdiction may arise from the- 

Uf if ° subject-matter of the proceeding or from 
the absence of some preliminary proceeding or the- 
Court itself may not be legally constituted or suffer 
irom certain disability by reason of extraneous cir- 
cumstances. When the jurisdiction of the Court 
depends u pin the exis-ence of some collateral fact* 
it is well settled that the Court cannot by a wrong 1 . 

decision of the fact give it jurisdiction which it would 
not otherwise possess. 

A tribunal may be competent to enter upon an 
enquiry but in making the enquiry it may act in flag- 
rant disregard of the rules of procedure or where no 
particular procedure is presented, it may violate the 
principles of natural jusiice A writ of certiorari may 
be available in such cases. An error in the decision or 
determination itself may also be amenable to a writ of 
certiorari but it must be a manifest enor apparent on 
the face of the proceedings, e. g., when it is based on 
clear ignorance or disregard of the provisions of law. 

In other words, it is a patent error which can be cor- 
rected by certiorari but not, ,a mere wrong decision* 
Basappa v. T N-agoppa, l"s5 S C R 250 : 1954 S C I 
695: 1954 SC A 620 i 0*/ Mad LW 613 i ILR 
(1954) Mys 235 : A I R 1954 SC 440 (444) (Pt B? 
(7.8,9,10). 

Arts. 226 and. 227— Special Assistant Agent exer- 
cising powers under Agency Tracts Interest and Land 
Transfer Act eicrcises judicial functions — (Madrasi 
Agency Tracts Interest and Land Tranfer Act (1 of 
1917), ». 4 (2). 18 Cut L T 267 : ILR ( 1952> Cut 615 : 

AIR 1953 Orissa 238 (239) (Pt B) Pr 6) (DB) 

■ Art. 226 — Person with "judicial experience” 

within meaning of S. 44 (2) (as amended) of Motor 
Vehicles Act — Experience at Bar or as presiding: 
officer of quasi- judicial tribunal is not "judicial ex- 
perience”. See Motor Vehicles Act (1939 as amended 
bv Act J00 of 1950), S. 44(2). AIR i960 Raj 105- 
(DB). 

148. Jurisdiction. 

See also Note 1 44. 

(a) Fower of superior Court to disturb deci- 
sion of infera r Court or Tribunal on ques- 
tion of jurisdiction. 


147 (b). Judicial power, meaning of. 

B Art. 226— ( ertiorari— Essential features, effect 

and conditions under which writ is issued. 

One of the fundamental principles in iegard to the 
issuing of a writ of certioiari is, that the writ can be 
availed of only to remove or adjudicate on the 
validity of judicial acts. The expression 'judicial 
acts' includes the exercise of quasi-judicial func- 
tions by administrative bedies or other autho- 
rities or persons obliged to exercise such func- 


14S. Jurisdiction.* 

See also Note 144. 

0 Art. 220 — Writ of certiorari — When can be 

issued. 

A writ of certiorari can be issued for correcting 
errors of jurisdiciion committed by inferior Courts or 
tribunals : these are cases where orders are passed by 
inferioi Courts or tribunals without jurisdiction, or 
are in excess of it, or as a result of failure to exercise 
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Jurisdiction. A writ can, similarly, be issued where in 
exercise of juris diction conferred on it, the Court or 
Tribuntl acts illegally or improperly, as for instance, 
it decides a question without giving an opportunity 
to be heard to the party afftcted bv the order, or 
where the procedure adopted in dealing with the 
dispute is opposed to principles of natural justice. 
Syed Yakoob v K. 8 Radhakrishnan, (1964) 5 SC R 
64 : A I R 1964 S C 477 (479, 480. (Pt A) (Pr 7). 

• Art. 226 — Jurisdiction of High Court — Bihar 

Private Irrigation Works Act f (5 of *922), S. 11 - 
Demand made from landlords under S. 11— Conten- 
tion raided by landlords that demand is invalid hy 
reason of non-ob r ervance of S. 5-A -Demand made 
after commencement ot Constitution — Held, High 
Court had jurisdiction to quash demand. 

Demands were issued agaiost the landlords under 
S. II of the Bihar Private Irrigation Works Act, 1922, 
and were sought to be recovered as arrears of public 
demand* under S. 12. Those demands had their 
origin in or were ultimately based upon an order 
passed by the Collector under 5. 5-A. The argument 
which the landlords presented to the High Court was 
that the demands were illegal and not justified by 
law, because they had ultimate)) to be based upon 
orders (under S. 5-A) which were without jurisdic- 
tion and theref »re void. 

Held, (I) that the High Court had jurisdiction 
under Art. 226 to direct that these demands be quash- 
ed and should not be enforced, (2) that as the several 
demands which were quashed were made after the 
Constitution, the High Court could exercise the juris- 
diction that was for the first .time conferred on it by 
Art. 2/6 ot the Constitution. Collector of Monghyr 
v. Keshav Prasad Goenka, 1962 B L J R ^ 63 i (1962) 
2SC A 708; (1963) 1 SCR 98 : ILR 42 Pat 112 : 
A I R 1962 S C 1694 (1702, 1703) (Pt E) (Prs 18, 19). 

• \rt. 32 — Jurisdiction — Meaning of, stated — 

Decbion of judicial or quasi-judicial authoritv -Issue 
of certiorari against order — When lies. See Civil 

P. C. (190b), S. 9. AIR 1962 S C 1621. 

• Art. 220 — Error in exercise of jurisdiction — 

Interpretation and application of relevant items in 
Tariff Schedule by Customs Authorities for assessing 
duty even if grossly erroneous is an error in exercise 
of jurisdiction— They cannot make order beyond their 
jurisdiction. A. V. Venkateswaran, Collector of Cus- 
toms, Bombay v. Ramehand Sobhraj Wadhwani, 
(1962) 1 S C J 170 : (1962) l Mad L J (SC) 83 , (196S) 
1 Andh W R DC/ 83 i 64 Bom L P 386 : ('962) 1 
S C P 753 r (1961) 2 S C A 622 : AIR 1961 S C 1506 
(1510, 1511) (Pt D) (Prs 11, 15). 

• Art. 22G - Income-tax assessment — Alleged 

irregularity or illogicality - Issue ot writ. 

Where the ground taken against an assessment 
order is that the course taken by the Income-t«x 
Officer in making orders of fresh assessment under 
S. 34 is irregular and illogical and therefoie it should 
be corrected, it relates to the merits of the order and 
does not raise any question of jurisdiction under 
Art. 220. Y. Nara\ana Chetty v. Income-tax Officer, 
Nellore 1959 S C J 250 . (1959) 35 1TR 38S : (1959) 
1 Andh W R (SC) 109 : (1959) 1 Mad L J (SC) 109 : 

1958 Cal L 1 320 : (1959) Supp (1) S C R 189 : A I R 

1959 S C 213 (219) (Pt C) (Pr 12). 

• — Art. 226 — Certiorari is generally granted when 
Court has acted without or in excess of jurisdiction - 
Want of jurisdiction may arise from the nature of the 
subject-matter or from the absence of some prelimi- 
nary proceedings or the Court itself may not bo 
legally constituted or suffer from certain disability by 
reason of extraneous circumstances. Basappa, T. C. 
v. T. Nagappa, 1954 S C A 620 i 67 Mad L W 613 : 


1954 SS C J 695 * ILR (1954) Mys 235 : 1955 SCR 
250 * 10 Ele L R 14 : AIR 1954 S C 440 (444) (Pt B) 
(Prs 7, 10). 

• Art. 226 — Writ to quash decision of inferior 

Court. 

A writ cannot be granted to quash the decision of 
an inferior Court within the jurisdiction of the High 
Court on the ground that the decision is wrong. It 
must be shown before such a wri: is issued that the 
authority which passed the order acted without 
jurisdiction or in excess of it or in violation of the 
principles of natural justice Once it is held that the 
Court has juri.' diction but while exercising it, it made 
a mistake, the wronged party can only tjke the course 
prescribed by law for setting matters right inasmuch 
as a Court has jurisdiction to decide rightly a.* well 
as wrongly. Ebrahim Aboobakar v. Custodian-Gene- 
ral, Evacuee Property, New Delhi, TLF (1953) Punj 
17 : 1952 S C A 501 » 1952 Mad W N 502 * 1952 
S C j 4S3 : 1952 8 C B 696 : 90 Cal L J 133 : A I R 
1952 S C 319 (322) (Pt Bj (Pr 13). 

• Art 226— Power of High Court under — Writ 

of certiorari— When can be issued. 

An inferior tribunal vested with powers to exercise 
judicial or quas -judicial functions might have come 
to an erroneous conclusion, but wheie the conclu- 
sion is in respect of a matter which lies entirely 
within the jurisdiction of the tribunal and it dees 
not relate to anything collateral, an erroneous deci- 
sion upon which might affect its jurisdiction, and 
where records of the case do not disclose any error 
apparent on the face of the proceeding or any irregu- 
larity in the piocedure adopted by the tribunal 
which goes contrary to the principles of natural 
justice, thtre are absolutely no grounds which would 
justify a superior v.ourt in issuii g a writ of certiorari 
for removal of an oicer or proceeding of such tribu- 
nal. In such a case High Court cannot exercise the 
powers ot an appellate Court and correct what it 
considered to be ,n error in the decision of the 
tribunal. The position might have be* n different if 
it had omitted to decide a matter which it was 
bound to decide and in such cases a mandamus 
might legitimately issue commandir.g the authority 
to determine questions which it left undecided but no 
certiorari i> available to quash a decision passed with 
jurisdiction by an inferior tribunal on the mere 
ground that such decision is erroneous. 1911 AC 
179, Re I. od., Parry and Co Ltd Dare House Madras 
v. Commercial Employees Association Madras 90 Cal 
L I 7 : (1952) S C A 299 , 1952 SCR 519 : 65 Mad 
I W 491 : 1952 Mad W N 429 : 1952 S C 1 275 • 
1952-1 Mad L J 813 : A 1 R 195 2 S C 179 (V 9, ISO 
181) (Pt a) (Prs 4, 11). ’ 

Art. 226-Certiorari— Order passed under S °9 

Defence of India Act (1962)— Court can decide whe- 
ther oroer falls w»tinn ambit of section — If not 
certiorari can be issued. A I R 1965 All 236 (239) 
(PtBhPrlT). 1 ' 
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in respect to it. 

Jurisdiction of State Government to entertain appli- 
cation under S. 7-F ol U. P. (Temporary) Control of 
Pent and Eviction Act and pass order though it 
can be questioned in proceedings under S 7-B can 
be challenged in writ petition, since decision’ de- 
pended on consideration of Act and not coutrover- 
sial question ol lact. See JIou c es and R^i,N U P 

(Temporary) Control of Rent and Eviction Act (8 of 
1947). S. 7-F. AIR 1964 All 395. * 

—Art. 22G - Question of Jurisdiction-Powers of 

High Court— Scope of. 
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If a question goes to the root of a case in deter- 
mining the jurisdiction of the Court to deal with it, 
it is always competent for the supervisory Court, 
like the High Court, acting in exercis ? of its juris- 
diction under Art. 220 of the Constitution to examine 
and see whether the inferior Court does or does 
not possess lurisdiction and, for that purpose to 
determine what is the correct interpretation cf the 
law applicable. AIR 1904 All 383 (389, 390) (Pt D) 
(Pr 7) (DB). 

Art. 226— Writ of certiorari — U. P. Consolidation 

of Holdings Act (5 of 1954), S. 48— Jurisdiction of 
Director of Consolidation under— Limited to circum- 
stances specified in the section — Order by quasi- 
judicial authority without jurisdiction— Quashed by 
issue of certiorari. See Tenancy Laws— U. P. Con- 
solidation of Holdings Act (5 of 1954), S. 48. I L R 
(1962) 2 All 359. 

Art. 226 — Court will not go normally behind 

finding of fact unless jurisdiction to pass orders de- 
pends upon it. 1961 All VV R ( HC) 86 i 1961 All 
L J 36. 

Art. 226 — U. P. Industrial Disputes Act (28 of 

1947 ), Ss 3. 6A, 8 — U. P. Govt. Notification No. 
U 464 (LL) Y X XXVI B 257 (LL) 1954 D /. 14.7- 
1?54, Cls. 3, 11 — Individual dispute espoused by 
wholly foreign trade union— Not industrial dispute — 
Reference of such dispute to Adjudicator is without 
jurisdiction— Power of High Court t> interfere under 
Art. 220 and quash order of reference — See U. P. 
Industrial Disputes Act (28 of 1947), S. 3. AIR 1960 
All 734. 

Art. 226 — Certiorari — Issue of -Order of tribu- 
nal having no jurisdiction— Effect of. 

If any judicial or quasi judicial Tribunal exercises 
jurisdiction and the conferment of that jurisdiction 
is ab initio void, there is no necessity for issue of any 
writ of certiorari to quash the decision of the Tribu- 
nal ard the Court would be competent to issue ap- 
propriate directions and orders completely ignoring 
the effect of that decision AIR 1950 A)1 084,Rel. 
on. I L R (1958) 1 All 434 i AIR 1958 All 80 (85) 
(Pt D) (Pr 7) (DB). 

Art. 226 — Certiorari — Power to quash by cer- 
tiorari f rder of inferior tribunal on ground that it is 
on face of it erroneous in law. 

The purpose of inserting Art. 220 in the Constitu- 
tion was ‘ apparently to place all the High Courts in 
this Country In somewhat the same position as 
the Courts of King’s Bench in England. In 
England, if the record of the pioceedings of an 
inferior tribunal discloses on examination an error 
of law the proceedings can be quashed by a writ 
of certiorari and the Supreme Court in *AIR 1954 
8 C 440 has declared such to be the law in India, 
and his not taken the view that the English rule is 
to be applied in India subject to certain modifications 
or limitations. There can, therefore, be no doubt 
that in the exercise of the jurisdiction to issue a writ 
of certiorari the Court does not, and has no power to, 
substitute its own views for those of the inferior 
tribunal, nor has it power to quash a decision because 
it thinks it wrong unless the error is ar* error of 1 iw 
and is apparent on the face of the record. A ' R 1954 
S C 440 explained and foMowed; AIR 1954 AM 497 
(FB) not followed; AIR 1952 S C 179: 1952 S C J 275: 
(1952) 1 M L I 8'3. held cinnot be reconciled with 
AIR 1954 S C 440. Case-law discussed. 1955 Ml L 
I 244 : I L R (1955) 1 All 698 i AIR 1955 All 131 
0 34, 135) (Pt B) (Frs 9, 10). 

Art. 220— Rules under U. P. Sugarcane Fictories 

Control Act, Rule 23 — Jurisdiction of Ca>.e Com- 
missioner arises, only when there is agreement under 
S. 18 (2) ia form No. 12 Appendix III, Schedule to 


Act— It is agreement written and signed— Oral agree- 
ment —Cane Commissioner exercisiong jurisdiction— 
Decision will be quashed under Art. 226— Sae U. P. 
Sugarcane Factories Control Act (1 of 1938), S. 18 (2). 
AIR 1955 NUC (All) 3596. 

Art. 226 — Certiorari — U. P. Land Revenae Act 

(1901), S. 145. 

Remission of land reverue allowed by mistake over 
a number of years — Government is entitled to re- 
cover the same in one lump sum— Failure to obtain 
certificate under S- 145, U. P. Land Revenue Act, 
though a defect iD procedure which affected jurisdic- 
tion of the Go/ernment to recover the same High 
Court refused to issue a writ of certicrari because the 
cefect did not affect the equities and justice of the 
claim of the Government and did not interfere with 
the fundamental rights of the petitioner. The hard- 
ship which might result to petitioner as a result ofl 
recovering amount in a lump sum held was not a 
matter which the High Court could consider in the 
writ petition. 1953 All W R (H C) 475 i 1953 All L 
J 513 : AIR 1954 All 4 (5) (t rs 4, 5, 6) (DB). 

— -Arts# 226 and 136 — Labour Appellate Tribunal 
deciding that there is no question of law — Writ 
application is not main' ainabie -(Industrial Disputes 
Labour ( Appellate) Tribunal A:t (1950), 5. 7)— (C. P. 
Code (1908), S. 9). 

Before a writ of cer'iorari can be granted to quash 
the decision of an interior Court within its jurisdio- 
tion, the applicant must show that the authority 
which passed the order acted without Jurisdiction .or 
In excess of it or in violation of the principles ol 
natur.l justice. Once it has been established that 
the Court had jurisdiction but, while exercising it, 
made a mistake, the wronged party cannot ask the 
High Court to set matters right as a Court having 
jurisdiction can decide rightly as also wrongly. 

Where the question before the Labour Appellate 
Tribunal is not whether the strikes were legal or 
illegal or whether the employers had acted legally 
or illegally in dismissing the employees but whether 
the appeal preferred by the employers wa< a com- 
petent one, the Labour Appellate Tribunal has to 
decide the question, not as a collateral and:extrinsio 
issue but as a direct and intrinsic issue, whethei the 
appeal raised any substantial question of law or not. 
Its decision of this question, right or wrong, does not 
give the High Court writ jurisdiction under Art. 226 
of the Constitution. AIR 1953 A 1 260, AIR 1952 
S C 319, Relied on. 

The applicants have another remedy open to them 
namely, that of preferring an application for special 
leave to appeal against the judgment of the Labour 
Appellate Tribural to the Supreme Court. 1953 All 
L J 4S8 i I L R (1954) 1 All 198 : AIR 1953 All 531 
(532, 533) (Prs 5, 7) (DB). 

Art. 226— Industrial Disputes Act (14 of 1947), 

8 10 — “Refer the dispute” — Notification not refer- 
ring to names of individuals whose disputes had to 
be considered by Tribunal but left the specific cases 
to be cited bv employees — It is duty of Tribunal to 
determine whether persons whose names were cited 
were workmen or not — If it held that particular in- 
dividual was not a workman, it meant that his case 
was not referred — Such determination was of fact 
which was itself subject matter of dispute referred 
for adjudication -Decision ol such matter is exercise 
of jurisdiction and cannot be challenged by certiorari. 
Even wrong determination would not amount to 
exercise of jurisdiction not vested. AIR 1953 All 260 
(261,262) 'Prs 4, 4a) (DB). 

Art. *326— Cognizance of case taken by aPanchayat 

Bench of five panchas -Decision by three is without 
jurisdiction— Order quashed. See U. P. Panchayat Raj 
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Act (20 of 1947), S. 49. 1952 Cri L J 940 i AIR 1952 
AH 510 (DB). 

— Art. 220— Certiorari —Writ of— Registration Act 
(1908), Ss. 08(2), 74, 7 (2)— Joint Sub-Registrar func- 
tioning as District Registrar, refusing to register 
document without bolding enquiry as required by 
S 74 — District Registrar directing J >int Sub-Regis- 
trar to hold enquiry — No injustice caused to piities 
by order of District Register — High Court will 
refuse to quash order though passed without juris- 
diction, under Art. 220, C onstitution — Registration 
Act (1908), ?s. 68(2), 74,7(2). 

Where the Joint Sub Registrar, who was function- 
ing as District Registrar under S. "4, by reason of the 
delegation of powers under S. 7 (2), refused to >egister a 
document without holding an enquiry as required by 
S. 74, and the District Registrar on a petition uuder 
S.73. purporting to act under S f 8 (2), diverted the Joint 
Sub-Regis'rar to perform the functions which he was 
bound to do under S. 74, the High Court will refuse 
to quash the order of the District Registrar by a writ 
of certiorari even assuming that the District Registrar 
had acted without jurisdiction in issuing the direc- 
tion. It is rot everv error of law that would induce 
the High Court to exercise its extraordinary jurisdic- 
tion but only in cases where there is failure of justice. 
(1903) 2 Andh W R 235. 

* — Art. 220 — Certiorari — Jurisdiction of revising 
authority — Sale of property for recovery of arrears 
held and completed on 20-8-1950 — Defaulter filing 
registered security bond after expiry of time allowed 
by Collector on 9 10- 1950 - No application to Collec 
tor to set aside confirmation of sale— Revenue Minister 
in revision has no jurisdiction to set aside confirma- 
tion o' sale. See Hyderabad Land Revenue Act (8 of 
1317-F), S. 100-BU,. (1903) 2 Andh L l 392. 

Art. 220 — Jurisdiction - Order of Indus rial Tri- 
bunal confirmed by Labour Appellate Tribunal — 
Writ petition against order of Industrial Tribunal — 
Maintainability — (Industrial Disputes (Appellate 
Tribunal) Act (19&0), S. 9(2|). 

Where a person applying under Art. 220 of the 
Constitution can successfully cemonstrato that the 
order of the original tribunal is void for want of 
jurisdiction, the fact that that order has been con- 
firmed by an appellate .authority does not detract 
from the power of the High Court to invalidate it. 

Thus whereon rejection of appeal summarily under 
S. 9(2) of the In lust rial Disoules (Appellate Tribunal) 
Act the Labour Appellate Tribunal was not in exist- 
ence and the writ petition was directed against the 
order of the ludustiial Tribunal instead of against 
the order of the Lab aur Appellate Tribunal, on the 
ground that it was void for want of jurisdiction! 

Held, that the writ petition was naintainable. AIR 
1957 S C 444, Bel. on. (1958) 1 Lab L J 17 i I L R 
(1958) Andh Fra 183. 

■ — Art. 220 — Civil P. C. (1908), S. 9-Matters dealt 
with by special Tribunal — Minimum Wages Act 
(1948), Ss. 20 15, 22, 24, v5 — Notification fixing mini- 
mum wages and making them payable to unskilled 
labour in tea industry— Order un ler S. 20 by Autho- 
rity directing payment, in interpreting notification, to 
all unskilled labour including sub-normal workers — 
Suit by employers questioning correctness of decision 
of Authority - Whether barred — Jurisdiction of 
Autho.ity to interpret notification and decide whe- 
ther it applies to particular class of workmen —Ambit 
and scope— Jurisdiction whether exclusive. See Civil 
P. C. (19u8), S. 9. AIR 1903 Assam 02 (FB). 

Art. 226 — High Court when can interfere with 
administrative order. 

The High Court has power to interfere even with 
an administrative order in exercise of its powers under 


Art. 220 if the said order be passed without or in 
excess of his jurisdiction by a public officer or there 
is malice in fact or law. 

Where the Deputy Commissioner in erercise of his 
powers under Sch. 4, R. 1 of the Assam Municipal Act 
fixed a cerlain date for holding of the first meeting of 
the newly elected members of the board knowing 
fully that certain election petitions were pending in 
respect of certain merab?rs but subsequently post- 
poned the meeting till the decision of the election 
petitions, the order of postponement even if adminis- 
trative is in excess of his jurisdiction an 1 is liable to 
be quashed The Assam Municipal Act undoubtedly 
gives him a discretion to vary the date for the meet- 
ing. when considered necessary but not to obliterate 
or drop it or postpone the meeting sine die to suit 
certain purpose for which there is no legal sanction. 
r L R (1953) 5 Assam 212: A I R 1954 Assam 30 (87, 
88) (Pt B (Prj 9, 10, 13, 14) (DBj. 

Art 22G -( As c am) High Court Rules and Orders, 

1950 Chap V-A, R. 2 — Application under Constitu- 
tion of India, Art. 220 — Hearing by single Judge — 
Jurisdiction — Remedy if o»der is without jurisdiction. 
See High Court Rules and Orders — (Assam) High 
Court Rules and Ordeis (1950), Chap. V-A, R. 2. AIR 
1953 Assam 02. 

Art. 920 - Turisdietion of High Court — Bombay 

land Requisition Net, 1948. S 0i4) and proviso — 
Order of requisition — Decision that premises are 
vacant - Interference by certiorari — Jurisdiction of 
High Court. 

An order ot requisition bv Ihe Government under 
S. 0(4)(a ) of the Bombay Land Requisition Act, as 
well as the declaration under the proviso is a quasi- 
judicial act and a writ of certiorari will no doubt 
issue if the Government act in excess of their jurisdic- 
tion. But the jurisdiction exercised by the High Court 
in issuing the high prerogative writ of certiorari is a 
limited jurisdic tion. The Court is neither a Court of 
appeal nor a Court of revision and has no power to 
correct either findings of fact or even errors of law. 
Its sole function is to correct persons or tribunals 
exercising judicial or quasi-judicial functions when 
they assume jurisdiction which they do not possess 
or when they refuse to exercise jurisdiction which is 
vested in them by law, or when in exercise of their 
jurisdiction ♦hey violate principles of natural justice. 
Under S. 0(4) and the proviso, jurisdiction has been 
conferred upon the Government to decide and deter- 
mine the question of vacancy, and the jurisdiction to 
di termine that question is cot made conditional upon 
the finding of any collateral or extraneous fact. A 
distinction has to be borne in mind, i . e . , the distinc- 
tion between a collateral fact and the actual matter 
to be deci led by a tribund 1. 

The legal aspect of vacancy is not a matter colla- 
teral to the actual matter which the Government has 
to decide, but it is a part of the very issue and if the 
issue is erroneously decided, rhe superior Court has 
no jurisdiction or right to interfere with the decision 
cf the inferior Court. There is again a distinction 
between a wrong assumption of jurisdiction and the 
wrong exercise of it. However wrong the exercise of 
jurisdiction raav be by a lower Court, it does not 
empower the High Court to correct by a writ of 
certiorari. 

It is only when the jurisdiction is wrongly assumed 
or is assumed whin it do-.s not exist that (he power of 
the superior Court comes into play. When the Co /em- 
inent determines the question of vacancy, it de;er- 
mines it as a Judge, and si long as its jurisdiction to 
do .‘O cannot Ire challenged, its decision, however 
erroneous, cannot equally oe challenged. T here is 
consequently no power in the High Court to interfere 
by a writ of certiorari with any decision of Govern- 
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ment arrived at under the proviso to S. 6(4) of the 
Act with regard to the existence of a vacancy even 
though such decision may be erroneous in law. If the 
declaration is mala fide, the subiectcin always chal- 
lenge such decision. 51 Bom L R 997, Dissented; 51 
Bom L R 418, Ref 53 Bom L R 94: I L R (1951) Bom 
701 i AIR 1951 Bora 303 (304 to 307) (Pts A, B, C) 
(Prs 3, 4, 5, 10) (DB). 

Art. 226 — Certiorari, writ of — Jurisdiction to 

issue when not exercised— (Certiorari). 

The jurisdiction that the High Court exercises 
when it issues the high prerogative writ of certiorari 
is a limited jurisdiction. Thus, when any Court has 
been empowered to determine certain question and 
jurisdiction has been conferred upon it to determine 
those questions then the determination by the Court 
of those questions, however erroneous in fact or in 
law, cannot call into question the jurisdiction of the 
High Court under its high prerogative of issuing a 
writ of certiorari. To this principle there are two 
exceptions: the first is that the superior Court will 
interfere when an error of law is oaten 1* on the face 
of record; and the second is that the determination is 
arrived at mala tide in which case it will not be a 
determination at all and fraud or mala tides will 
vitiate any decision however arrived at. I L R (1951) 
Bom 701 ; UR 1951 Bom 303 (305, 306, 307) (PtB) 
(Prs 4, 5, 10) (DB).- 

— Art. 223 -Under Art. 226, the High Court inter- 
feres if there is a plain excess of jurisdiction; where 
the question of jurisdiction turns upon the disputed 
questions of fact the Court generally declines to inter- 
fere. AIR 1963 Cal 275 (27 3) (Pt A) (Pr 4). 

Art 226 — Certiorari— -Inherent lack of jurisdic- 
tion— Failure to object to jurisdiction will not clothe 
tribunal with jurisdiction — Certiorari can be issued 
to correct such lack of jurisdiction. I L R 9 All 191 
(P C) and I L F 11 Mad 26 (P C) and AIR 1954 S C 
340. Foil.; AIR 1958 Cal 208 and AIR 1954 Bom 202 
and AIR 1957 SC 425 and ATR *957 S C 397, 
Disting. (1961) 2 Lnb LJ 36,(1961.62) 21 FJR 
247 : (1961) 2 Fic L R 407 : 65 Cal W N 47S : AIR 
1961 Cal 227 (229)(Pt C) (Pr 14). 


(1944), R. 9 (2), order under— Order made with juris, 
diction but stating wrong part of section — Court will 
not interfere un ess party is prejudiced— AIR 1957 
S C 227 and AIR 1958 S C 232, Foil. I L R (1965) 
Gui 40 i (1965) 6 Guj L R 137 AIR 1965 Guj 215 
(225) (Pt C) (Pr 17) (DB)., 


Art. 226 — Patent lack of jurisdiction — Writ of 
certiorari can be issued. 

Where there is patent lack of jurisdiction, or where 
there is a case of clear absence o! jurisdiction, a writ 
of certiorari can issue, though not of right nor as a 
matter of course, but almost as a matter of course. 
AIR 1957 S C 227; AIR 1960 S C 407, Disting. (1961) 
2 Guj LR 299. 


-““Art. 228— Conferment of jurisdiction. 

Jurisdiction is not conferred on grounds of natural 
justice. It has to be specifically conferred bv statute 
and more so in the case of administrative bodies exer- 
cising judicial or quasi-judicial functions. Such 
bodies have to keep themselves strictly within the 
four corners of jurisdiction that is specifically con- 
ferred upon them, otherwise their orders become null 
and void. The fact that an officer has tokeep law and 
order does not confer any jurisdiction to decide ques- 
tions of title to property. ILR (1953) Hyd 412: 
AIR 1953 Hyd 235 (237) (Pt E) (Pr 10) (DB). 

Art. 226 — Administrative bodies— Orders with- 
out jurisdiction— Null and void. 


Jurisdiction is not conferred on grounds of natural 
justice. Jurisdiction has to be specifically conferred 
by statute and more so in the case of administrative 
bodies exercising judicial or quasi-judicial functions. 
Such bodies have to keep themselves strictly within 
the four corners of jurisdiction specifically conferred 
upon them; otherwise their orders become null and 

void I L R (1952) Hyd 791 i AIR 1953 Hyd 79 (SS) 
(Pt I) (Pr 49) (DB). 

[Reversed on another point in AIR 1950 S C 319.] 

• Art. 220— Certiorari jurisdiction invoked under 

Art. 226 — Usurpation or excess of jurisdiction of 
inferior tribunal should be proved. 


Art. 220- Certiorari — When can issue —(Indus. 

trial Disputes (Appellate Tribunal) Act (1950), S. 7). 

In regard to cases where the jurisdiction of a tribu- 
nal depends upon the existence of some preliminary 
fact of a collateral character, that is, collateral tc the 
actual matter which the tribunal has to try a distinc- 
tion has been made between cases where the Legisla- 
ture has merely laid down the condition that if the 
preliminary fact exists, the tribunal shall have juris- 
diction and cases where while laying down thecondi- 
tion, the Legislature has made it clear that it intends 
the very same tribunal to have jurisdiction to decide 
whether the preliminary fact exists or not. 

Held, that the question whether the apoeal before 
Industrial Appellate Tribunal involved a substantive 
question of law and was therefore maintainable was 
within the Appellate Tribunal's jurisdiction, as an 
appellite Court to decide and, therefore, no certiorari 
coidd issue against its decision. (1956) 2 Lab L J 
328 : 60 Cal W N 602 , AIR 1957 Cal 560 (560, 50S, 
569) (Pt C) (Prs 21, 26, 28) (DB). 

Art. 226— Certiorari — When to issue.’ 

If the fact in question is not collateral, hut a part 
of the very issue which the inferior tribunal has to 
enquire into, a n order will not be granted, although 
the inferi >r tribunal mavhave arrived at an erroneous 
conclusion with regard to it. (19561 2 Lab L I 329 : 

60 Cal W N 002 i AIR 1957 Cal 560 (569) (Pt D) 
(Pr 30) (D B). 

Art. 226 — Certiorari — Central Excise Rules 


In order to invoke the certiorari jurisdiction under 
Art. 226 of the Constitution, the petitioner has to 
show that there has been a usurpation of jurisdiction 
or that there has been an excess of jurisdiction on the 
part of a judicial body. Excess of or want of jurisdic- 
tion arises where it has no authority to entertain an 
enquiry. The issue of a writ is not to reopen or 
vacate the judgment of an inferior tribunal as is done 
in the case of an appeal. The exercise of the writ is 
regulated and limited by fixed principles. The High 
Court merely determines the validity or invalidity oi 
the record of such inferior tribunal and confirms or 
reverse; in whole or in put accordingly. An mea-i n- 

Nissa Begum v. State, AIR 1953 Hyd 21 (23) (Pt B) 
(Pr 7) (FB). 

Art. 226 — Certiorari— Jurisdiction of High Court 

— Order by Revenue Minister without ;jui iscliCtioD 
and not authorised by Laud Revenue Act— Can- 
cellation of patta to jagir lands held by pattadar tor 
over 31) years-Obiectious to. by rival party rejected 
several times and matter closed by Government 
officer— Writ to quash order of Miuistcr. 

Where a dispute as to certain jagir lands held by a 
pattadar under a patta granted by the Naib ot the 
jagirdar is oue purely between two private parties, 
and so iar as the Government is concerned it has no 
claim for anything due to insufficient assessment 
having been levied from the pattadar holding the 
lands for over 30 years, the dispute should properly 
be decided by a Court of law under judicial process. 
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ft is not within the province of the Revenue depart- 
ment or the Revenue Minister to decide such private 
claims and to cancel a patta granted over 30 years ago 
on the objection of a private party when such objec- 
tion raised on several prior occasions had been turned 
down and rejected by the superior revenue officers 
and the Revenue Department and even by the Presi- 
dent of Council and the proceedings had been closed. 

It the Revenue Minister passes an order cancelling 
the patta it is not a mere ministerial act as it affects 
rights ol property of the pattadar and a judicial 
approach to the question is by Collector. Even in 
cases of administrative and executive orders, acting in 
excess of legal authority would vitiate the decision. 
Where the Minister bad no jurisdiction under the 
Land Revenue Act to act in the way he did, to decide 
the matter, when there was no legal evidence or other 
material in support of the decision aud there was no 
judicial inquiry, the High Court will issue a writ of 
certiorari to quash his order ami direct that the patta 
and possession of the original pattadar who has been 
holding for over 30 years should not be interfered 
with in pursuance of the Minister’s order. 43 Cal 
W N 706;' AIR 1950 S C 222; AIR 1949 Mad 535, Ref. 
ILK (1951) Hyd $45 i AIR 1952 Hyd 10 (13, 14, 15) 
(Ft A) (Prs 15. 10, 17, IS, lSa, 19) (DB). 

Art. 220 (I) — Certicrari — Writ of — Object of — 

Unwarranted usurpation of jurisdiction bv Eccle- 
siastical Department in Hyderabad — Power of High 
Court to issue writ. 

The obj ct ot a writ of certiorari is to correct 
excess ot jurisdiction. Phis power is exercised by 
:he High Court by virtue of its extraordinary juris- 
diction where the act complained of is a judicial 
or quasi-judicial act. Where there is an adequate 
.remedy, a writ of certiorari will not lie and that 
remedy, should be such whi.’h should be equally 
beneficial and speedy and not merely one which at 
some lurther lime will bring relief. A writ of cer- 
tiorari is invoked before a trial is completed to 
secure a fairer trial than can be obtained before an 
Inferior Court or to prevent an excess of jurisdiction 
after trial; it is in ibet to quash an order which has 
been made without jurisdiction or in defiance of the 
rules of natural justice. 

But a writ ol prohibition is issued to prevent the 
commission of a future act and not to undo an act 
already performed. An application for such a writ 
cannot lie to restrain an inferior tribunal after its 
judgment has been executed. Where the Court has 
nothing further to do in pursuance of its order the 
question of restraining the action of the Court does 
not arise. This would be the position oven if the 
order was void. 

Per Siddiqi J. — The powers of the Hyderabad 
High Cour' in this respect are similar to those of 
>he Indian High Courts. 

Where the Director of Ecclesiastical Department 
in Hyderabad has no right to eject the tenant of 
endowed property without applying to a Court of 
law, a writ can be issued to the Director, restraining 
lim from taking possession directly of the premises. 
But no writ can bo issued in respect of that pait of 
the endowed pioperty ol which tht Department has 
already taken possession before the petitioner moved 
ihe High Court. ILR (1951) Hyd 149: AIR. 1950 
Hvcl 5 (10, 12, 13, 14) (ft A) (Prs 18, 24, 31. 32) 
(DU). 

Art. 220 — M. B. Pnnohayat Act (58 of 19(9), 

S. 20 — Grounds for certicrari — Authority having 
jurisdiction deciding wrongly— No certiorari. 

Where the Legislature entrusts the authority 
wi h jurisdiction to determine whether the preli- 
minary state of fads exists, no certiorari can lie even 
ef the decision be wrong, the reason being that the 


jurisdiction having been conferred the authority has 
power to decide both rightly or wrongly. Thus, 
S. 20 of the Panchayat Vidhan confers jurisdiction 
oq the Governmen 1 : to decide whether aay Paachayat 
B^ard has abused its powers or neglected its duty; 
consequently in the proper exercise of its juri diction 
if it decides wrongly the High Court cannot interfere 
by way of certiorari proceedings. (1888 21 Q B D 

313 and MR 1950 S C 222, Rel. on. AIR 1955 Madh 
B 173 (175) (Pt D) (Fr 0) (DB). 

Art. 220 —Certiorari, when can issue. 

A writ of certiorari can be issued to quash the 
order of an inferior tribunal or a quasi judicial 
authority if it goes beyond the jurisdiction, or to 
ensure observance of the rules of natural justice. 
1957 M PC 291 : 1957 Jab LI 509 i AIR 1958 
Madh Pra U (12) (Pt B) (Pr 9) (DB). 

Art. 226 —Industrial Disputes Act (19 47), S. 33(2) 

(as amended by Act 36 of i950) — Object ol — Grant 
of approval to action v aken bv emp’oyer — furisdic- 
tion of Tribunal— Nature of— Tribunal pissing order 
in excess of jurisdiction — Power of High Court to 
interfere under \rt. 226 rf Constitution — Industrial 
Disputes (Appellate Tribunal) Act (1950), S. 22. See 
Industrial Disputes Act (1947), S. 33 1 2) (as amended 
by Act 30 of 1950). AIR 1901 Mad 302. 

A ,rt. 220 — Error of law— Iward given by Indus- 
trial Tribunal based on no evidence — Setting aside 
of — (Industrial Disputes (Appellate Tribunal) Act 

(1950), $.9(7) ). 

The insufficiency of data is certainly not enough 

to rever*e the finding of the Appellate Tribunal. But 

where there is really no evidence on which the 
Appellate Tribunal could rest its decision, the sub- 
stituted award given b* the Appellate Tribunal 
directing the reinstatement of workers is without 
jurisdiction and it is liable to be set asile under 
Art. 220. 1957 Mad W N 445: (1957) 2 Mad L J 
135 . 70 Mad L W S 20 : (1957-58) 13 F J R 202 : 

( 1958) 1 Lab L J 69 : AIR 1957 Mad 683 (CS9, G90) 
(Pt D) (Prs 10, 12). 

Art. 22G — Powers of High Court — Question 

whether industrial establishment is of a seasonal 
character when arises — Orier of Government decla- 
ring petitioner’! mill not of seasonal character vhea 
no such question arose —Validity — Interference. See 
Industrial Disputes Act (1947), S. 25 A. AIR 1357 
Mad 410 (DB). 

Art. 220 -Certiorari— Jurisdiction. 

Where the order of the Deputy Commissioner under 
S. 57 (b) of ♦he Madras Hindu Religious and Chari- 
table Endowments Act (19 of 1951) is set aside as 
one passed by a Tribunal wholly devoid of juris- 
diction, the order of the Commissioner, which con- 
firmed that order in appeal would have no basis by 

itself. . . 

Hence the fact that under Art. 220, the petitioners 

applying for a writ of certiorari ask in form only 
for setting aside the order of the Deputy Commis- 
sioner and do not p*ay for seating aside the order of 
the Commissioner is not a bar to the exercise ot the 
jurisdiction vested in the High Court un ler Art. 220 
of the Constitution. TL.R 1957) Mad 631 : 1955 
Mad W N $65 : 03 Mad L w 777 , ( 1955) 2 Mad L J 
012 : AIK 1956 Mad 146 (149) (Pt B) (Pr 20). 

\rt. 226 —Scope of inquiry — Finding on juris- 
dictional issue— Power to examine. 

'The correctness of a finding on a jurisdictional 
issue is open to examination afresh, if necessary, in 
proce°dings under Art. 220 of the Constitution. 
(1956) 2 Mad L J 234. 
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—Art. 226 — Certiorari — Tenancy Laws —Madras 
Estates (Abolition and Conversion into Ryotwari) Act 
(1948), S. 67 - Rules relating to procedure for being 
followed by Tribunals appointe 1 under S. 8 of Act 

— Validity— Orders passed by two membeis sitting 
as Tribunal is without jurisdiction. See Tenancy 
Laws — Madras Estates (Abolition and Conversion 
into R\otwari) Act (20 of 1948), S. 67. AIR 1953 
Mad 129. 

Art. 226— Application for review under S. 96.(2), 

Manipur Land Revenue and Laid Reforms Act (1900) 
filed after period of limitation — Order passed on it 
held was’ in excess of jurisdiction and it being quasi- 
judicial High Court could interfere with it under 
Art. 220. bee Tenancy Laws — Manipur Land Re- 
venue and Land Reforms Act (33 of I960), S. 14 (2). 
AIR 1905 Manipur 3. 

Art. 220- Writ of certiorari— Object of— Object 

is to secure proper exercise ot jurisdiction. 

One of the objects intended to be secured*by a 
writ of certiorari is that the jurisdiction of the in- 
ferior tribunal should be properly exercised. This 
is also the English law. The superior Courts in 
India can make an order or issue a writ in the 
nature of a certiorari iD all appropriate cases and in 
appropriate manner so long as they keep to the 
broad aid fundamental principles i hat regulate the 
exercise of jurisdiction in tbe matter of granting 
such writs in English law. A i R 1L54 S C 44Q, 
Rel. on. (1965) l Lab L 1 357 : (1965.66) 27 F J R 
418: AIR 19 J5 Mys 121 (123, 124) (Pt B) Ur 4) 
(DB). 

• A rt. 220 — Jurisdiction — Fail ure to exercise — 

Interference — See Sales Tax — Mysore Sales Tax Act 
(25 of 1957), S. 40. AIR 1959 Mys 201 (DB). 

—Art 220 — Certiorari. 

All questions of jurisdiction have to be decided in 
limiDe and the High Court cannot enter into the 
merits of a controversy even to reject a contention of 
the petitioner without its own jurisdiction to do so 
being clear a: d manifest. AIR 1930 P C 227, Rel. on. 
ILB (1953) Nag ' 72 : 1953 Nag L 1 458 i AIR 1953 
Nag 357 (358) (Pt A) (Pr 21) (DB). ' 

Art. 220- Jurisdiction— Civil P. C. (1908), S. 9. 

A Civil Judge may be vested with the jurisdiction 

of both kinds, namely, civil and criminal. But when 

two jurisdictions are so distir ct they cannot he exer- 
cised evrn simultar eously, much less can criminal 
jurisdiction be exercised in relation to a civil matter, 
or civil jurisdiction in relation to a criminal matter. 
Therefore, an order *hich ought to have been made 

in exeicise of civil jurisdiction, at appella'e stgge, if 

made in exercise of criminal jurisdiction, is made 
wholly without jurisdiction ? nd can he set aside by 
the High Couit under Art. 220. 1953 Nag L I 237 • 

1953 Cri L J 1090 i ILR (1953) Nag 020 : AIR 1953 
Nag 213 (214) (Pt D) (Pr 0) (DB). 

A rt 220- Certiorari — Proceedings of authorities 

exceeding jurisdiction. See Arms Act (P'76), S 18 

1954 Cri L J 951 : AIR 1954 Pat 299 (DB). 

— Art. 220 — Administration of Evacuee Property 

Act (I95U), S. 40- Jurisdiction of Civil Court— S 40 

must be construed to mean that the jurisdiction of 
a civil or revenue Court is ousted even if the Custo- 
dian has wrongly decided that any property is an 
evacuee property under tho Act — Custodian has 
exclusive jurisdiction — The error does not go to 
the root of the jurisdiction. See Administration of 
Evacuee Property .Act (IV 50), S. 40. AIR 1953 Pat 
112 . 

——Art. 220 — Cancellation of proprietary rights by 
Chief Settlement Officer for non-payment of mort- 


gage money — Validity of — Departmental order — 
Interference under Art. 220 when authority exceeds 
jurisdiction. See Displaced Persons (Compensatioa 
and Rehabilitation) Act (1954), S. 24. (’04) 00 Pun 
L R 770. 

" — Art. 220— Industrial Disputes Act (1947), S. 15- 
Award in excess of worker’s demand — Validity- 
Question of jurisdiction depending on facts— CannoL 
be raised in petition under Art. 220. See Industrial 
Disputes Act (j 947). S. 15. AIR i960 Punj 76. 

Art. 220— Certiorari— Jurisdiction-Order of re- 
moval from service entirely without jurisdiction- 
Dtlay in attacking order in appeal or under Art. 228 
not a sufficient ground for refusal to interfere -Dis- 
tinction between inherent want of jurisdiction and 
irregular exercise of it. 

Whera a Court or a tribunal passes an order which 

is entnely bejond its inherent jurisdiction to pa's, 

then such an order is a nullity and has no effect iD 
Jaw. 

Where the order of removal passed by the Inspec* 
tor-General of Police was entirely without any statu- 
te y authority and patently illegal, mere delay in 
attacking (hat order would not be sufficient ground 
for the High Court to refuse to interfere in the exer- 

^ S r rt °o Certioran » urisc iiclion. ILR (1959) 9 Raj 654 : 
1959 Raj L W 523 : AIR i960 Raj 50 (59, 60) ,Pt C) 
(Frs 10, 11, 12) (DB). ’ M ' 

——•Art. 22u— Order without jurisdiction — Waiver of 
objection to jurisdiction — Effect -Absence of juris., 
diction — Effect of con sen*. — Consent to obey order 
maoe without jurisdiction — Right to challenge later— 
Other remedies -Plea inconsistent— Maintainability. 

It is a fundamental rule of law that the judgment 
ot a Court without jurisdiction is a nullity and con- 
sent cannot give jurisdiction where there is Done. (13 
Jnd App 134 (PC) and 14 Jnd App 100, V PC), Foil.) 

W here in the written statement it was stated tho 
petitioner had exhausted all other remedies it cannot 
oe urged that other remedy under the Evacuee Pro- 
perty Act by way of revision made to Custodian- 
general exists. 1 he remedy by revision where the 
jurisdiction of Custodian is denied, cannot be taken 
became the Custodian-general also would have no 
jurisdiction in the matter. It is not an adequate 
remedy. 

The consent of the petitioners to give possession 
was not free consent in the circumstances and the 
High Court will not refuse to grant the patition. On 
the ground the petitioner's action in taking time and 
then challenging it by the writ petition may amount 
to fraud otherwise. 1952 Raj L W 489 * ILR (1952) 2 
Pa i 415 : AIR 1952 Raj 1S4 (1ST) (Pt C) (frs 7. b, 9) 
(DB). 

Art. 226— Jurisdiction— Fundamental principles 

— See V’. P. Cram Panchayat Oidinance (1949), S..49. 

AIR 1956 Vin Pra 6. 

Arts. 226, 227 — Exercise of jurisdiction under. 

Where a subordinate tribunal acts without jurisdic- 
tion the illegality should he corrected b- the High 
Court, if it has caused prejudice, even though to a 
single individual. On the other hand, a discretion 
will iot be interfered with unless the subordinate 
tribunal has committed a serious mistake, or has 
caused a grievance of public importance. 

Thus, a direction of the nature of certiorari (and of 
prohibition if the proceed i. gs are still pending/ 
should be given where the tiiounal acts altogether 
without jurisdiction. Where, having jurisdiction, it 
acts mala fide or with bias, or commits a gross error 
of discretion, leading to a general grievance and 
grave consequence, then a direction under Art. 227 
should be given In the former case the test is whe- 
ther the statutory jurisdiction has been exceeded; in 
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the latter it is the seriousness of the mistake, and the 
gravity and the generality of the unwelcome const* 
quence. (1951) 1 K B 711, Ref. AIR 1953 Vin Lra 41 
(42, 43) (Pt D) (Pr* 9, 10). 

14S (a). Power of superior Court to disturb 

decision of inferior CouTt or Tribunal 
on question of jurisdiction. 

• Art. 226 — Jurisdiction — Power of superior 

Court to disturb decision of inferior Couit or Tribu- 
nal on question of jurisdiction. 

There may be cases where the jurisdiction of an 
Inferior tribunal may depend upon the fulfilment of 
some condition precedent or upon the existence of 
some paiticular fact. Such a fact is collateral to the 
actual matter which the inferior tribunal has to try, 
and the determination of whether it exists or not is 
logically and in sequence prior to the determination 
of the actual question which the inferior tribunal 
has to try. In such a case, in certiorari proceedings 
a Court can enquire into the correctness of the deci- 
sion of the inferior tribunal as to the collateral fact 
and may reverse that decision if it appears to it on 
the materials before it to be erroneous. There may be 
tributals, however, which, by virtue of legislation 
constituting them, have the power to determine finally 
the preliminary facts on which the further exercise 
of their jurisdiction depends. vVith respect to them, 
in such cases, their decision even if wrong on facts 
or law cannot be corrected by a writ of certiorari. 
Raman 6c Raman, Ltd. v. State of Madras, 1956 
Med W N 441 i 1956 S C J 368 : (1956) I Mad L J 
(SC) 169 : 1556 S C A 526 : 1956 Aodh W R (SC) 
169 i 1956 SCR 256 : AIR 1956 5 C 463 (400, 467) 
(Pt A) (pr 9). 

Art. 226 — Stay of proceedings for recovery of 
fax — Order directing recovery of tax in spiie of stay 
order — Jf void and without jurisdiction — Civil P. C. 
(DOS), O. 41, R. 5 — U. P. A^ricutural Income Tax 
Act ,1949,, 5. 32 (2). 

All that a stay order does is to paralyse the power 
of the officer against whom it is directed and to re- 
slrain him from using those powers. It those powers 
are used in sp.te of that order of restraint, in appro 
priate cases such orders may have to he vacated and 
in a case of worst type it may even be possible to 
hold that the action taken in eiercbing the po vers 
may amount to contempt of the Court w hich issued 
the stay order. The exercise of power is not without 
jurisdiction even after knowledge of the stay order 
has been conveyed to the officer exercising the power, 
much le<s so before the information is conveyed to 
him. A I R 1927 All 401, Foil 

Where, therefore, an order for recovery of the tax 

was passed before the stay order was received, it was 

held to be a pro ier order and further proceedings in 

pursuance of that order were not barred. I960 All 

W R (HC) 4 12 : i960 All L J 542 : ILu (I960) 2 All 
ol2. 

- — Art. 226 — Certiorari — Jurisdiction — Power of 

iuperior Court to disturb decision of inferior Couit 
or Tribunal. 

H the fact he collateral, to the actual matter which 
the lower Court has to try, that Court cannot, by a 
wrong decision with regard to it, give itself jurisdic- 
non whic h it would not otherwise possess. The lower 

Court must, indeed, decide as to the collateral fact, 
in the first instance but the superior Court may upon 
application for the issue of a writ of certiorari 
inquire into the correctness of the decision, and may 
quash the proceedings in the lower Court if such 
decision is erroneous or at any rate if there is no 
evidence to support it. On the other hand, if the 
uct in question be not collateral but a part of the 


very issue which the lower Court has to inquire into, 
certiorari will not be granted. (1950-57) 12 F J R 
251 i (1957) 2 Lab L J 194 » 59 Bom L R 209 i ILR 
(1958) Bom SiAIR 1957 Bom 111 (116) (Pt D) 
(Pr 10) (DB). 

Art. 226 -Error of law — Question of jurisdiction 

— Whether adjudicator, who is a creature of statute- 
had power to interfere with order of dismissal passed 
by employer, is a qqestion of jurisdiction and ques- 
tion of jurisdiction is undoubtedly one of law — 
Even if the industrial tribunal wrongly held that it 
had jurisdiction, its view held could not be said to 
be manifestly wrong and no certiorari will issue See 
Industrial Disputes Appellate Tribunal) Act (1950), 
S. 7. AIR 1957 All 650 (DB). 

Art. 226 — Jurisdiction of High Court — Decision 

of Industrial ^onrt under Bombay Industrial Rela« 
tions Act (1947) — Jurisdiction of Indus! rial Court — 
Extent of — Limits to — Inteiterence ty High Court 
by issue of writ. 

The Industrial Court is a Court of limited jurisdic- 
tion, it is a creature cf statute and its jurisdiction is 
stricth controlled by the Bombay Industrial Rela- 
tions Act which brings it into exisience, and if the 
1 ribunal acts in excess of the jurisdiction conferred 
upon it by the Statute the I Iigh Court can al ways 
correct the Court by an app opriate writ. When 
there is a co’lateral fact upon the determir ation of 
which the jurisdiction of the Tribunal arises, if the 
1 ribunal deci es the collateral fact erroneously, and 
assumes jurisdiction the superior Court can always 
conect the decision of the inferior Tribunal. It must 
be a fact which it is necessary to decide in order to 
assume jurisdiction in other words, the jurisdiction 
of the Tribunal must be conditional upon the exis- 
tence of that fact. On the other hand, there are rele- 
vant facts or facts in is^ue to determine which the 
Court his been cr u ated. Express jurisdiction has been, 
conferred upon the Court to decide and determine 
those facts and as far as the determination of those 
facts is concerned, the decision of the Court is final 
and however erroneous its cecision may be in fact or 
in law', the superior Court will not interfere with 
that decision. The existence of an indu>trial dispute 
is the very foundation of the jurisdiction of the Indus- 
' rial Court to decide certain matters. If there be no 
industrial dispute, it has no jurisdiction. In order to 
di feimine whe’her the dispute is an industrial dis- 
pute, that Court has to find whether there is any 
relationship of employer and employee, between the 
parties to the dispute; and it cannot assume to itself 
jurisdiction to decide the question by erroneously 
finding that the relationship of employer and em- 
ployee did exist. It is unquestionable that the High 
Court has ample jurisdiction to consider whether 
such a finding of th6 Industrial Tribunal is right or 
not. 53 Bom L R 94 Ref. 53 Rom l. R 263 : a I R 
1931 Bom 6S (69, 70) (Ft A) (Pr 2) (DB). 

Art. 226 - Income-Tax Act (1922), S.34 — (as 

amended by Income-tax and Business Profits Tar 
(Amendment) Act (194*)) -Re assessment under sec- 
tion— Condi ion precedent which gives jurisdiction to 
Income lax OUicer — Wrong decision as to existence 
of conditi ms precedent — Remedy. See Income-tar 
Act (1922), 5. 34. AIR 1952 Cal 6j6. 

Art. 226 — Wrong decision o n fact— Condition 

precedent to jurisdiction — War Injuries Ordinance 

(1941), S. 4 — Workmen's Compensation Act (1923), 

15 ). 

If the inferior Court has decided wrongly facts 
which are conditions precedent to the exercise of 
jurisdiction such decision may be questioned and the 
Superior Court has, power to quash it by certiorari 
1 he fact whether injury was War Injury or not is a 
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question on which the jurisdiction of the Commis- 
sioner to deal with the cases of the deceased workmen 
depends. If the Commissioner is wrong in his finding 
that the injury was not a War Injury the High Court 
has jurisdiction to interfere with the finding. (1838) 
21 QBD 318 and (1951) 1 All E B 195, Rel. od. 
88 Cal L J 137 : ILR ( 1952) 2 C.l 412 : 50 Cal W N 
73 : AIR 1952 Cal 112 (110) (Pt E)(Pr 32). 


Arts. 220 and 227— Scope of inquiry — Retros- 
pective operation. 

In a proper case, upon certiorari, the correctness of 
the decision as to a collateral fact may be enquired 
into with a view to ascertaining whether the lower 
•Court or tribunal has by a wrong decision with regard 
to it given itself jurisdiction which it did not possess. 
Articles 220 anc 227 of the Constitution have no 
retrospective operation and the transactions which 
are past and closed and the rights and liabilities 
which have accrued and vested would remain un- 
affected. 1959 MPLJ (Notes) 133. 


Arts 22G and 227 — Finding of fact— Powers of 

High Court - Jurisdiction based on existence of 
certain tacts — Finding can be reviewed under 
Art 227 — (Tenancy Laws-C. P. Tenancy Act (1 of 
1926), S. 40). 

No tribunal of inferior jurisdiction can by its own 
decision finally decide on the question of the existence 
or extent of such jurisdiction; such question is always 
subject ?o review by the High Court, which does not 
peimit the inferior tribunal either to usurp a jurisdic- 
tion which it does not possess, or to refuse to exercise 
a jurisdiction which it has and ought to exercise. 
Where the jurisdiction of the Board of Revenue 
depended on the finding whether the applicant was a 
sub-tenant on the date of the application under S. 40, 
C P. Tenancy Act and 1 he finding of the Board that 
tie was such a sub-tenant was challenged by a peti- 
tion under Art. 220; 

Held, that though High Court cannot interfere with 
a finding of fact of the character, which was funda- 
mental to jurisdiction, under Art. 220, the Court had 
ample power under Art. 227 to rectify a defect of this 
character. It being an error of jurisdiction on the 
face of the record, had to be corrected (1^10) 2 KB 

S59, Rel. on. 195S MPC 340 : 195S M P L J 452 » 
195S Jab L J 549 i AIR 1958 Madh Pra 36S (369, 
.370) (Pt A) (Pra 5, 7, 9) (DB). 


— —Art. 226 — Jurisdiction — Question of Issue of 
<writ — Decision under S. 41 ot Madras Act (36 ot 
1947) — Extent of finality. 

All Tribunals acquire jurisdiction to act only when 
certain facts exist. Initially the responsibility ot deci- 
ding whether those facts exist would rest on the tribu- 
nals themselves. The enactments setting up the ri- 
bunals may lay down that the decisions of the 
Tribunals themselves whether on the facts proved 
they have jurisdiction or not shall be final and con- 
clusive. On the other hand the statutes may not attach 
any such finality on this point. It has been held that 
though a writ of certiorari can issue in the latter c.ass 
of cases such a writ cannot issue in the former mass 

of cases. 

Sections 41 and 51 ot the Madras Shops and Estab- 
lishments Act have not the result of placing the deci- 
sion of the Commissioner of Labour in the former 
citecorv of leases *and therefore a writ can issue. 

U95 g 9) 2 L*b L J 771: AIR 1900 Mad 2S8 (293) 
(Pt C) (Prs 23, 24). 

[Reversed in AIR I960 Mad 425.] 

Art. 220 — Question of jurisdiction — Findings 

■whether labourers were workmen and disputes were 
industrial disputes are on jurisdictional issue — 
Correctness of decision of Appellate Tribunal can be 


questioned in writ proceedings. See Industrial Dis- 
putes Act (1947), S. 2 (ki and (s). AIR 1957 Mad 032. 

—Art. 226— Jurisdictional issue— Question whether 
certain employees were workmen — High Court’s 
power to examine decision of tribunal under Article 
— (Industrial Disputes Act (1947), S. 2 (s)). 

The question whether certain categories of emplo- 
yees are workmeo as defined by the Industrial Disputes 
Act is what can be called a jurisdictional issue which 
it is within the competence of the statutory tribunals 
to decide. The coirectness of the finding of the statu- 
tory tribunal on such a jurisdictional issue is open to 
examination by the High Court in proceedings upder 
Art 226 for the issue of a writ of certiorari. 1954) 2 
Mad L J 155, Approved. 69 Mad L W 923 i AIR 
1957 Mad 00 (01) (Pt A) (Pr 5). 


Art 226 -Jurisdiction tl issue — Wrong decision 

by Tribunal to give it jurisdiction. 

Where the jurisdiction of a statutory Tribunal 

depends on the correct determination of a jurisdic- 
tional issue, the Tribunal cannot give itself jurisdic- 
tion by deciding that issue wrongly, unless that 
jurisdiction also is specifically conferred by the 
statute which created the Tribunal. 69 Mad L W 923: 
AIR 1957 Mad 60 (04) (Pt D) (Pr 15). 

Art. 226— Finding of fact -Interference-Indus- 
trial Tribunal deciding wrongly jurisdictional issue 
- Writ against Tribunal— Issue of. 

A statutory body like an Iniustrial Tribunal cannot 
give itself jurisdiction by deciding wrongly a juris- 
dictional issue. But where the findings of fact arrived 
at by the tribun il are correct on the material placed 
before it and the petitioner has himself to blame lor 
his failure to place before the Tribunal the evidence 
which he had in his possession all along to prove nis 

contentions, the findings of fac: did not cill tor any 

revision by the High Court in a writ petition nieti L a 
the instance of the petitioner, even if that were oer - 

sible (1950) 10 F J R 467 : (1956) 2 Mad L J 225 « 
(1950) 2 Lab L J 23S : AIR 1950 Mad 030 (637, 633, 

639) (Pt P) (Pr* 4. 0). 

Art. 226— Jurisdiction. 

A statutory authority cannot give itself jurisdiction 
by deciding wrongly a jurisdictional issue, n ?*,. c ®. 
statutory authority decline to exercise a junsdic 
bv an erroneous decision on a question ot up 
which depends the presence or absence of jurisdic- 

tion. Therefore, the correctness of the decision 
jurisdictional issues is open to challenge m proceea- 

ings under Ait, 220. (1950) 2 L.b L J 497 , 09 M.d 
L W 779. 

Art. 220 - Issue of writ against Income-tax 

Officer giving notice under S. 34 (1) : j • 
(Income-tax Act (1922), S. 34 ( D) -(Special Tribunal) 

—(Civil P. C- (190S), S 9). . , 

thJ^omSa^wb^SSt^c^cgeTgaL 
nroceed further to do something more. All points 

arising out of and affecting the assessment, ■ whether 

they be points of fact or law, mu>t be raised befor . 
Inc? adjudicated upon, by those tribunals and no writs 
can be issued against those tribunals except when their 

proceedings ate vitiated by total want of jurisdiction 

or the defect of jurisdiction is apparent on recoid. 

(18S8) 21 0 B D 313. Rel on. Case law discussed. 

' Whether the attack on the proceedings under 3. 3 

of the Act is due to the want of preliminani condi- 

tions or conditions precedent or to the bar of time, 
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illegality due to the matter being res judicata, or due 
to the provisi >n being ultra vires or the amendmnet 
being prospective, they are all questions of law and 
do not affect the jurisdiction of the Income-tax Officer. 
AIR 1953 Punj 55, Foil. ILR (19^3) Patiala 451 : 
AIR 1953 Pepsu 88 (95, 90) (Pt E) (Pr* 25.27) (DB). 

Art. 220 — Quasi- iudicial tribunal — Order of — 

Issue of writ - (Industrial Disputes Act (1947). 
S. 15 (1) ). 

The jurisdiction of every judicial or quasi-judicial 
tribunal is derived from and limited by the statute or 
other instrument by which it has been credited, and 
overy judicial or quasi-judicial tribunal has power 
to determine the boandaries of its own jurisdiction. 
Indeed it has been said that every such tribunal 
should of its own motion, consider the question of its 
iurisdiction over any matter brought before it even 
though it is not raised by the parties. Nor is there 
any ?ubstance in the contention that the language of 
S. 15 (1) of the Industrial Disputes Act does not 
permit the Tribunal to question the validity of a 
Teference made to it by tb* State Government. 00 
Funi L R 425 : (1958-59) 15 F J R 49 t (1959) 1 Lab 
L J 274 : ILR (19581 Punj 20G1 : A I R 1959 Punj 75 
(SO) (Pt G) tPr 18) (DB). 

.Art. 220 — Jurisdiction of High Court — Pro- 
ceedings of statutory bodies — Jurisdiction to ques- 
tion. 

When the legislature establishes a tribunal or body 
with limited jurisdiction, they also have to consider 
whatever jurisdiction they givetiam whether there 
•shall be any appeal from their decision. It would 
be an erroneous application of the formula to say 
that the tribunal cannot give them jurisdiction by 
wrongfully deciding certain f cts to exist, because 
the lcgislatuie gave them jurisdic.ion to determine 
all the facts, including the existence of the preli- 
minary facts on which the fuilher exercise of their 
/urisdiction depends, and il they were given jurisdic- 
tion so to decide, without any appeal being given, 
there is no appeal from such exercise of their juris- 
diction. ILR (1958) Puni 8.54 » A I R 195S Puuj 490 
>(494, 495) (Pt B) (Pr 5) (DB). 

Art. 220— Certiorari — When lies — Application 

under S. 0. Rajasthan belief of Agricultural Indebted- 
ness Act (28 of 1957) — Applicant whether agricul- 
turist or not is collator il fact on which jurisdiction 
■of Debt Relief Court depends — Collateral fact if 
wrongly decided, certiorari would lie — High Court 
has jurisdiction to see whether collateral fact is pro- 
parly decided. A I R 1954 S C 440, Rel. on. 1905 
Raj L W 149, TLR(1S05) 15 Raj 272 , A I R 1905 
Raj 1S4 (187, 188) (Ft A) (Prs 10, 11, 13) (DR). 

Art. 220— Wrong assumption of jurisdiction. 

Where a Revenue Court and the Board of Revenue 
give themselves jurisdiction by a patently wrong 
decision on a question of collateral fact on which 
their jurisdiction depends, the High Court ha« juris- 
diction to interfere on a writ ol certiorari. 21 O B D 
313, Ref.: 1953 Raj L W 291 , ILR (1952)2 Raj'S52 : 
AIR 1953 Raj 84 (84) (Pt II) (Pr 5) (DB). 

Art. 226 — Industrial Tribunal — jurisdiction. 

The question whether a person is a “workman" 
within thi definition of the Industrial Disputes Act 
is a fact collateral to the assumption of jurisdiction 
by the Industrial Tribunal. The Tribunal cannot 
by a wrong decision with regard to it give jurisdic- 
tion which it would not otherwise possess. It is 
competent for the H gh Court on a writ of certiorari 
*o call for and examine the decision of the Industrial 
Tribunal. AIR 1951 S C 115. Rel. on; 0 Sau L R 227, 
Ref. AIR 1955 Sau 33 (35) (Pt B) (Pr 5) (DB). 


149. Labour Relation Board. 

• — Art*. 220 and 32— Wage Boards -Character of 
functions performed — Whether legiila five, judicial 
or administrative - Decisions of Wage Boards— How 
far can be attacked on grounds ol violation of princi- 
p es of natural justice— (Natural justice). 

It is impossible to state :hat the functions per- 
formed by the Wage Boards are necessarily of 
legislative character. It is no doubt true that their 
determinations bind not only the employers and the 
employees in the present, but they also operate when 
acc p:ed by the appropriate Government or authori- 
ties and notified in accordance with law, to hind the 
future employers and employees in the industry. If 
that were the only consideration the functions per- 
formed by these Wage Boards would be invested with 
a legislative character. This is:however not all, and 
regard must be had to the provisions of the statutes 
constitutingthe Wage Boards. If on a consideration of 
all the relevant provisions of the statutes bringing 
the Wage Boards into existence, it appears that the 
powers and procedure exercised by them are assi- 
milated to those of Industrial Tribunals or their ad- 
judications are subject to judicial review at the hands 
of higher Tribunals exercising judicial or quasi. judi- 
cial functions, it cannot be predicated that these Wage 
Boards are exercising legislative functions. 

Even if on the construction of the relevant provi- 
sions of the statute the Gourt cocrns to the conclusion 
that the functions performed by a particular Wage 
Bwdarenot of a legislative character, there is no 
doubt that these Wage B>ards are not exercising 
purely judicial functions. They are not Courts in the 
strict seine of the term and the functions which they 
perform may at best be quasi-judicial in character. 
The fact that they are administrative agencies set up 
for the purpose of fixation of wages do not neces- 
sarily invest their functions with an administrative 
character and in spite of their being administrative 
bodies they can nevertheless be exercising quasi- 
judicial functions if certain concitioas are fulfilled. 

VA h jtever be the character of the functions per- 
formei b, the Wage Boards whether they be legisla- 
tive or quasi-judicial if proper safeguards are adopted 
e g. provision for judicial review or the adopting of 
the procedure as in the case of the recommendations 
of :he Wage Councils in the United Kingdom, or the 
report? of the advisory committeea which come to be 
considered by the Administrator under the Fair 
Labour Standards Act of 1938 in the United States 
of America, no objection could ever be urged against 
the determination? of the vVage Boards thus arrived 
at on the score of the principles of natural justice 
having been violated. Press Trust cf India v. Union 
of India, (1958-59) 14 F J R 211 : 195S S C A 952 i 
1958 SCJ 1113: AIR 1958 S C 578 (012, 014) 
(Ft D) (Prs 110, 117, US, 123). 

Art. 220 —Employees’ Provident Funds Act (1952) 

Ss. 16(1) and 1(3) — Temporary closure of factory 
and restartiog by lessee _ Act applies — High Court 
cannot quash pending prosecutiors or restrain any 
other action under Act. See Employees* Provident 
Funds Act (1952), S. 10 (1). AIR 1905 All 373 (DB). 

— Arts. 220, 227 — Minimum Wages Act (1948), 
S. 20 Order under— II gh Court can interfere— (Civil 
P. C. (19088 S U5). See Minimum V\ ages Act (1948), 
S. 20. AIR 1900 Assam 123* 

Art. 220 — Administrative order ultra vires — 

Issue of writ —(Minimum Wages Act (1948), S. 5). 

1 hough the fixation of minimum rates of wages in 
respect of any scheduled employment by the appro- 
priate Government is an administrative act which is 
final, and is not subject to the judicial review on the 
question of the quantum of the wages fixed, if the 
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fixation by the Government is ultra vires their powers 
under the Act admits of being so declared and cor- 
rected by the High Court under Art. 220. AIR 1955 
Trav.-Co., 97 Rel. on. 1959 Ker L J 830 .• 1959 Ker 
LT 904: (1959) 2 Lab L J 610 : 1 L R (1959) Ker 
941 : A I R I960 Ker 67 (69) (Pt B) (Pr 12) (D3). 

150. Land acquisition proceedings. 

Art. 226— Administrative order — Interference — 

Order awarding compensation — Land Acquisition 
Officer setting it aside— Issue of writ. See U. P. Land 
Acquisition (Rehabilitation of Refugees) Act (20 of 
1948), S. 11. AIR 1958 All 154 (DB). 

—Art. 226— Jurisdiction of Court — Power of High 
Court to issue wiit of certiorari where there is no 
statutory bar to exercise powers under Art. 220— Court 
is not precluded from issuing writ of certiorari to 
Government where it comes to conclusion that noti- 
fication under S. 0, Land Acquisition Act should not 
be made as purpose of acquisition cannot possibly 
be useful to public— After the Constitution came into 
force, no legislature has authority to take awav a 
power conferred on the Courts by the Constitution. 
See Land Acquisition Act (1894), 8. 0. AIR 1954 All 
700. 

Art 226 — Conclusiveness of declaration of S. 0(1) 

of Land Acquisition Act, 1891 — S. 5A not complied 
with — Declaration not conclusive — Declaration 
quashed u ider Art 220. See Land Acquisition Act 
(1894), S. 5A. AIR 1952 Ail 752 (DB). 

Art. 226— Land Acquisition Act (1894), Ss. 0(1), 

6 (3) — Land acquisition proceedings challenged — 
Only question for consideration is whether it is 
requirred for public purpose — Once declaration is 
made by Govt to that effect, that is conclusive evi- 
dence under S. 0 (3) of the Act end cannot be chal- 
leng- d in a civil Court — Validity — Proof of public 
purpose— See Land Acquisition Act (1894), S. 0 (1). 
aIR 1960 Andh Pra 343. 

—Ait. 226— Land acquisition— Public purpose — 
Power of Court to go into question. See Land Acqui- 
sition Act (1894), S. 0. AIR 1954 Assam 81 (D3). 

Art. 220 — Quasi-judicial’ proceeding— Enquiry 

conducted under S. 5-A of Land Acquisition Act — 
Proceecing is administrative and 'cot quasi-judicial. 
ArR 1903 Guj 50, Foil. (1963) 4 Guj L R 405 : AIR 
1963 Guj 80 (83) (Pt B) (Pr 5) (DB). 

Art. 226— Quasi-judicial order— Order of autho- 
rity when is qmsi-judicial Test — Laud Acquisition 
Act (1894), S. B and S. 5- A — Government functioning 
under bs 6 and 5. A — Absence of lis in inquiry — 
Subje:tive satisl action ot Govt. — Government acts in 
its administrative and not in quasi-judicial capacity. 

The material consideration for determining whe- 
ther a particular act of a .statutory body is a 
quasi.judicial act or mere administrative act is whe- 
ther the statutory authority has the duty to act 
judicially. Where there is a lis between tv o parties 
and the statutory authority is an outside authority 
empowered to decide the lis, there would be 
prim* facie, a duty on the statutory authority to act 
judicially. Where there are not two parties apait 
from the statutory authority and the contest is 
between the statutory authority proposing to do the 
act and the subject opposing it, in such a case the 
terms of the Statute u ust be examined in order to 
determine whether in any particular case a duty to 
act juaicially is cast on the statutory authority. In 
res 3ect ot this lath r case there is a general principle, 
namely, that where the language of a statute indicates 
with sufficient clearness that the personal satisfaction 
of the statutory authority on certain matters about 
which he has to form an opinion founds his jurisdic- 
tion to do a certain act or to make a certain order, 


the function should be regarded as an administrative 
function as opposed to a quasi-judicial function and 
in the absence of proof of oad faith, the Court would 
have no jurisdiction to interfere with the act or order 
of the statutory authority. 

Applying this test it is clear that the act of the 
Government in issuing the notification under S. 0 for 
acquisition of land is an administntive act and not a 
quasi judicial act. AIR 1945 Mad 394 (FB) and AIR 
1919 PC 155, Rel. or. 

The function entrusted to the Government under 
S. 0 being thus an administrative function, the in- 
quiry under S. 0-A which is but a step in the process 
leading up to the exercise of such administrative 
function would ordinarily in the absence of other 
factors, be an administrative inquiry. In the in- 
quiry under S. 5-A, there are no two contesting par- 
ties as between whom the Government must come- 
to a determination. The Government in exercising 
its statutory function cannot be regarded as a quasi- 
litigant vis-a vis the objectors. The present case, 
therefore, falls within the principle in Robinson’s 
case. (1947) 1 All E R 851 and Franklin’s case, (1948) 
AC 87 and does not fall within the principle in 
Errington’s case, (1934) All E R 154 and Johnson's 
case, (1947) 2 All E R 395. The Government is 
therefore not under any duty to act judicially in 
considering the ob'ections. (1903) 4 Guj L R 326 : 
AIR 1963 Guj 50 (63, 64, 67, GS, 74) (Pt H) (Prs 14, 
15,16,21, 23, 28) (DB). 


- — Arts. 226 and 31 (2) — Statutory right of State to 
abridge right of ownership — Conditions for exercise 
of right must be strictly fulrilled— Proceedings for 
acquisition neither in conformity with provisions or 
Hyderabad Sanitary Powers A’in nor in accordance 
with Land Acquisition Act— Proceedings are invalid 
— Court will direct issue of writs of certiorari and 
prohibition — (Hyderabad Sanitary Powers A’in (5 of 
1352F), S. 150) — Land Acquisition Act (1894‘, Ss. 0 
and 50)— (Hyderabad Land Acquisition Act, Ss o 
and 35). See Ibid, Art. 31 (2). AIR 1955 Hyd 203 
(DB). 

Art. 32 (2- A) (J. 6c K.) — Who can apply— Land 

acquisition proceedings in disregard of provisions o^ 
Land Acquisition Act— Case involves invasion or 
fundamental rights of owner under Arts. 19 and 31- 
Petition by owner under Art. 32 (2- A) for writ to 
quash proceedings — Maintainable. AIR 1962 J & K 
19 (20) (Pt B) (Pr 4). 

Art. 226— Scope— Land acquisition— Declaration 

by Government that land is required for P u bbo 
purpose — If justiciable. See Ibid, Art. 31. AIR i960 
Ker 321. 


•Art. 226 — Administrative orders — Land acquisi- 
ion proceedings —Find order for acquisition pavset 
vithout giving notice of objections to Covernmen 
department requiring land— Interference^ See am. 
Acquisition Act (1894), S. 5-A. AIR 19 o 9 Ker 34^ 

DB). 

Art. 226-Land proposed to lie acquired-Suffi- 

:ient particulars not given in notifications Acquisi- 
ion proceedings are void — Notifications quashed, 
lee Land Acquisition Act (1894), 5. 4. AIR Idol Madh 
} ra 140 (DB). 


Art. 220 - Certiorari — Issue of— Acquisition of 

property for public purposes — Provisions of Land 
Acquisition Act net followed— Action held without: 
jurisdiction — AT it of certiorari granted. See Ibid, 
Art. 31. AIR I960 Manipur 20. 

Art. 226 — Land Acquisition Act (1894), S. IS — 

Refusal to make reference— Remedy is under Art ^20- 
See Land Acquisition Act (1894), S. 18. AIR 1961 
Orissa 39. 
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Art. 226 —Opinion of Government that land was 

waste and arable— Opinion can be questioned in writ 
proceedings if it is based on no evidence. See Land 
Acquisition Act (1894;, S. 4. L965 B L J R 272. 

Art. 226— Land Acquisition Act (1894) S. 30 — 

There must be dispute as regards apportionment of 
compensation— Finding as to existence of dispute — 
Writ of certiorari. See Land Acquisition Act (1894), 
S. 30. AIR 1961 Pat 150. 

151. Legislature, against. 

See also Note 5. 

Art. 226— Passage of Bill in Legislature — High 

Courts have no power to interlere. See Ibid, Art. 194. 
AIR 1965 Andh Pra 306. 

152. Licensing authority, against. 

Art. 226— Where the District Magistrate has not 

recorded his reasons for his refusal to renew licence 
under Arms Act there is no breach of any manda- 
tory provision of any law and no interference under 
Art. 226 is called for. See Arms Act ( 1878), S. 18 (a). 
1955 Cri L J 10l9 i AIR 1955 Ajmer 32. 

Art. 229 — Refusal to renew licence of arms dealer 

—Order passed without giving petitioner opportunity 
of being heard — Order is vitiated firstly because 
refusal was quasi-judicial act and secondly because it 
affected his right to carry on trade. See Arms Act 
(1959), S. 15 (3). 1965 All L J 590. 

Art. 226 — Procedure of executive bodies — 

Cinematograph Act (1918), S. 5 (3) — Ordor of State 
Government granting license is executive — No 
opportunity to hear given to parties— Lffect— [Cine- 
matograph Act (1918), S. 5 (3).J 

There is no provision anywhere in the Cinemato- 
graph Act making it incumbent on the State Govern- 
ment to hear persons who want licenses far running 
cinema houses. Where the State Government grants 
a license under S 5 (3) to one of the applicants it is 
not necessary lor the State Government to issue 
notices to the parties and to give them an opporunity 
of placing their cases before it. The order is in the 
nature of an executive order and it is neither a judicial 
nor a quasi-judicial order. 

Hence the order cannot be challenged by the peti- 
tioners on the ground that no opportunity was 
given to them to place their case before the State 
Government. 

Held, on facts that both the parties had full opport- 
unity of placing their cases before the Cinemt Magis- 
trate and it was not necessary that subsequent opport- 
unities also should have been given to the parties at 
every stage of the proceedings. ILR (1955) 2 All 37 i 
AIR 1955 All 82 (85, S0) (Pt E) (Pr S). 

•“—Art. 220— Order cancel ling excise licence— Nature 
of — Not judicial or quasi judicial order. See U. P. 
Excise Act ^4 of 1910), S. 35 (1) (a). AIR 1955 NUC 
(All) 2054. 

Art. 220 - (J. P. Cement Control Order (1953), 
Cl. 5 — Order refusing renewal of license on ground 
of contravention of Cl. 4— App’ication under Art. 220 

At time cl hearing, Cement Control Order lepealed 
and replaced by order of 1955 — Bights of petitioner 
governed by 1955 Order — No relief held could be 
g^an^ed under 1955 Order — Order refusing to renew 
license held was invalid and should be quashed. 
AIR 1955 NUC (All) 1740. 

Arts. 226, 19 (I) (g) — Power to interfere with 
admioistrave orders — Refusal to renew license in 
f orm R-l under U P. Controlled Cottoi Cloth and 
Yarn Dealers Licensing Order, 19 IS. on grounds 
irrelevant to the considerati »n of application for 
renewal — Order of refusal quashed and direction to 


consider application on merits issued— [U. P. Con- 
trolled Cctton Cloth and Yarn Dealers’ Licensing 
Order (1948), Cl. 11]. 

A person has bv virtue of Art. 19 (1) (g) of the Con- 
stitution the fundamental right to carry on his trade 
or business subject to such reasonable restrictions as 
may be imposed under Art. 19 (0). He is therefore, 
prima facie, entitled to a licence under U. P. Controlled 
Cloth and Yarn Dealers' Licensing Order 1948 and 
the granting of it cannot therefore appropriately be 
described as a privilege. 

-- Held, on the facts as gathered from the affidavit, 
the counter-affidavit and the affidavit in rejoinder, 
that the order of the District Magistrate refusing to 
renew the license granted to the petitioner by Form 
B I under the U. P. Controlled Cotton Cloth and 
Yarn Dealers' Licensing ^Order, 1948 • was not bona 
6de inasmuch as it was based on irrelevant con- 
siderations, namely, that the petitioner had in he 
past daied to approach the High Court against the 
order of the District Magistrate and obtain a stay 
order against him. (The order of refusal was quashed 
and directions to consider the application for renewal 
on merits were issued.) 

Ordinarily the High Court does not interfere with 
administrative orders; but where i here are reasons to 
think that the order h a j been influenced by extraneous 
consideration the High Court has irrespective of the 
question whether the order can be classed as falling 
within the category of certiorari or not, ample autho- 
rity uoder Art. 220 of the Constitution to interlere 
with it by a proper order or direction. The words of 
Art. 220 of the Constitution are wide enough to cover 
an order of that description. AIR 1952 All 830; AIR 
19:2 All 01 ; A I R 1951 Nag 33 ; A I R 1950 S C 103, 
Rel. on. 

The fact that the Licensing Authority has under 
Cl 11 of the Order, to record his reasons when he 
refuses to renew a licence is not, in tho absence of 
any specification of the grounds on which a renewal 
may be refused or indeed of any other limitation on 
his powers in this respect, a sufficient indication that 
he has to act judicially. Therefore the act of the 
Licensing Authority in refusing to renew the peti- 
tioner s licence was an administrative act and accord- 
ingly tho High Court :could not interfere with such 
order bv a writ in the nature of certiorari. AIR 1950 
S. C. 222, Rel. on. 

But the High Court has power under Art. 220 of 
the Constitution to issue directions and orders, as well 
as writs for any purpose ; and in exercise of that 
power it can direct that an administrative order be 
quashed. ILR (1954) 2 All 453 : 1953 All W R (HC) 
723 i A l K 1954 All .144 (145. UC, 147, 149, 150) 
(Pt A) (Frs 1,3,5, 15, 16,22) (DB). 

Art. 226— Arms Rules (1951) — Rr. 41 (1) (a). 41 

(1) (b) —Validity —Application for licence to Col- 
lector — reference to State Government — Does not 
constitute delegation of power or deprivation of 
right of appeal —(Arms Act (1878), S. 17.) 

Rule 41 being one made under an Act must be 
deemed to form an integral part of the statute itself. 
Where such rules themselves in terms vest the licenc- 
ing authority with a discretion to reier an application 
for the orders of the Government, it cannot be said that 
such a referen:e is void of legal authority or illegal as 
constituting a delegation of a power wiiich should 
not be de.eguted. 

Further the rhjht o! appeal in cases of this kind is 
the creature of a statutory provision and where the 
rules do not provide such an appeal there Is no sub- 
stance in the contention that th j party is deprived of 
a right of appeal by such a reference. See Arms Rules 
(1951), K. 41 (1) (a). AIR I960 Andh Pra 384. 
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Art. 226 — Mandamus — When can issue — Auc- 
tion sale ot liquor shop — Infringement of executive 
instructions— It affects validity ot order. 

At an auction sale of liquor shop the Government 
accepted the highest bid and granted a licence in 
favour of the highest bidder. The petitioner whose 
bid was lower, applied under Art. 220 for directing 
the Government to hold a fresh auction on ground 
that there was a breach of Notification of the Revenue 
Department, dated 12th July 1957 : 

Held, that (i) the Notification issued by the Govern- 
ment was merely in the nature of executive instiuc- 
tions not intended t“ have the force of statutory rules. 
In law that would rot affect the legality of the order 
made by the Auctioning Authority, (ii) Before the 
petitioner can succee i in claiming a writ of manda- 
mus he must be able to show that tha respondent has 
refused or neglected to pertorm a duty imposed on 
him by the statute. Even though the decision is 
erroneous when the proceedings have been conducted 
with fairness and impartiality, the H-gh Court cannot 
tDd will not interfere tiii) Further the petitioner had 
no legal right to have his tender accepted by th« Au ?- 
tioning Authority aod therefore he could not complain 
ot a^v infringement of his legal rights. 1958 Andh 
L T 696, 

Art. 22 6 — Cinematograph Act (1898), S. 5 — 

Notice under S. 5 not issued - Writ of certiorari. 

Section 5 (8) does not provide for any notice being 
issued to any of the parties. The order passed by the 
State Government under S. 5 is an executive or admi- 
nistrative order and is not a judicial or quasi judicial 
order. Before issuing a licence to another owner of a 
cinema theatre there B no obligation on the part of 
the State Government to issue notice to the petitioner 
(himself ownerof another such theatre) and the order 
of the Government is not liable to be quashed by a 
writ of certiorari on the ground of want of notice to 
the petitioner, A T R 1955 Ml 82 and (1951) A C 00, 
Rel. on. 19^6 Andh W R 46. 

Art. 220 — Certiorari — Order cancelling license 

under S. 18 (a), Arms Act, not disclosing any reasons 
— Validitv. See Arms Act (1878), S. 18 (a). AIR 1955 
Andh 168. 

Art. 226 — Settlement of country spirit shops — 

Decisions of Deputy Commissi >ner and Board of 
Revenue are quasi-judicial —Writ can be iss'*»d under 
Art. 220. AIR 1965 Assam 87 (88) (tt A) (Pr 3) 
(DB). 

Ait. 226— Administrative orders — Interference — 

Scope— Order cancelling licence — Failure to record 
reasons — Order though administrative in nature is 
liable to be quashed under Ait. 226 of the Constitu- 
tion. See \rms Act (1878), S. IS (a). 1961^2) Cri 
L J 195 (Assam). 

—Art. 226— Quasi-judicial orders— Eastern Bengal 
and Assam Excises Act (1 of 1910), S. 36 (2) — Rules 
under, R. 2 18- 

Direction under R. 218 by State Governmert fixing 
period of settlement in respect of certain country 
liquor shops — Order of Commissioner of Hills Divi- 
sion and Appeals affirming or interfering with selec- 
tion made b Deputy C immissioner — Order of Com- 
missioner is quasi judicial— Order cannot be set aside 
under Art. 220 >n the ground that as direction by 
State Government has not been published in official 
gazette as required under S. 75, it could not be read 
as part of R- 218 — It was open to Government to 
regularize matter bv publishing direction in Gazette 
subsequently. ILR (1900) 12 Assam 453 i AIR I960 
Assam 218 (223, 224) (It E) (Prs 10, 17) (DB). 

• Art. 226 — Administrative order — Assam 

Settlement of Fisheries Rules, R. 8 — Powers of 


Commissioner under R. 8 — Administrative or 
judicial. 

Per Mehrotra J. — The power exercised hy the 
Commissioner under R. 8 of the Rules is an adminis- 
trative power an < the High Court will be reluctant 
to interfere with the administrative order in the 
exercise of jts powers under Act. 220 of the Consti- 
tution. Harinath Das v State of Assam, ILR (1958) 
10 Assam 44 : AIR 1958 Assam 70 (73) (Pt B) (Pr 5) 
(SB). 

Art. 226 — Certiorari — Order refusing to renew 

arms licence — (Indian Arms Rules (1951), R. 41) — 
(Arms Act (1878), S. 18). 

The effect of R. 41 of the Indian Arms Rules is 
that the grant or renewal of licences by the Deputy 
Commissioner may be controlled by the executive 
authorities, viz , the State Government, to which the 
Deputy Commissioner is subordinate. The State 
Government has the power to direct the Deputy 
Commissioner not to renew the licences if it thought 
that it was a desirable course to adopt and the 
adequacy of the reason which persuaded the State 
Government to take this action is not for the High 
Court to go into in the proceedings under Art. 220. 

The order is w>thin the jurisdiction of the State 
Government, and also not contrary to law and it is 
not liable to interference in the exercise of the extra- 
ordinary jurisdiction of the High Court under 
Art. 220. Where the validity of the relevant rales 
are not challenged on the ground that they do not 
provide for an appeal , wnen the order is passed by 
the State Government the petitioner has no ground 
for complaint against the order as the S'ate Govern- 
ment had the authority and the jurisdiction to direct 
the Deputy Commissioner to refuse renewal of the 
licences. (1950) 26 Com Gas 39: ILR (1955) 7 
Assam 424 : 19 >5 Cri L J 1558 : A I R 1955 Assam 
278 1279, 280) (Prs 8. 9) (DB). 

Art. 226— Electricity Act (1910), S. 4 (1) and (3> 

— Licence — Revocation on grounds auctioned in 
S. 4 (1) — Order of revocation — Governmeit while 
making order does not act judicially. 

An order of revocation of a licence passed under 
S. 4 of the Electricity Act, 1910. is «n administrative 
order. Toere is nothing in the language of sub- 
ss. (1) and (3) of S. 4 to suggest th it in making such 
an order the Government is obliged to act judicially. 
The Government is no doubt required to determine 
the existence of the circumstances mentioned in 
Cls. -a) to (e) of suo-s (1) of S. 4 before deciding 
whether in those circumstances it would be in the 
pu lie interest to revoke a licence. But from this 
it does not follow that the Government must deter- 
mine those circumstances or facts judicially. The 
provision in sub-s. (3) of a notice to the licensee to 
show cause against the propo j ed revocation is not 
any condition imposing a qua>i-j'udicial duty on tne 
Government in passing an order of revocation, jm 

1950 S C 222 and A I H 1958 S C 398 and A R195S 
S C 578 and A [ R 195“ S C 308 an A 1 R 1900 S L 
000 Applied. I L R (1963) Madh Pra 1021 : 190- 
MPL 1 1049 : 1962 Jab L I 829 : 1962 M PC 441 s 
AIR 1963 Madh Pra 41 ( 46 ) (Pt A) (Pr 9) (DB). 

Art. 226 — Electricity Act (1910), S. 4(3) — 

Notice to show cause— vleaning of 4 to show cause 

— Object and p lrpose of sub-s. (3) of S. 4 Holding 
of inquiry by Government after notice — Inquiry is 
not judicial. 

A notice under S. 4 (3) of the Electricity Act, 1910, 
to show cause to the licensee does not mean merely 
an opportunity to object to the revocation but also 
implies an ojportunity for alleging a cause and 
proving it to the satis) action of the authority, id 0 
term "to show cause" does not merely mean to allege 
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cause nor, eveD to make out that there is room for 
argument, but both to allege cause and t * prove it 
to the satisfaction of the authority issuing the show 
cause notice. But the giving of an opportunity to a 
licensee to show cause in this manner against the 
proposed revocation of the liceoce does not make 
the grounds on which it is •'proposed to revoke his 
licence and the material in support of the intended 
revocation matter of issue between the licensee and 
the Government so as to make it obligatory for the 
Government to adjudicate upon them in a judicial 
manner after holding an enquiry. 

Sub-section iS) of S 4 does not cast on the Govern- 
ment the duty to call evidence before the inquiry 
and justify the grounds on which it is proposed to 
revoke the licence and prove them. It simply g»ves 
an opportunity to the licensee to state his objec 
tions and call such evidence to substantiate them as 
he may think it necessary. The purpose of giving 
an opport nity to the licensee to allege sufficient 
cause a»-d prove it to the satisfaction of the Govern- 
ment is further to inform the mind of the authority 
proposing ihe revocation of the licence and not to 
determine any issue between the Government and the 
licensee. ILR 20 Rom 208 and I L R 21 Cal 213 
(FB) and ILR 17 All 21 iFB), Rel. on. 1062 MPLJ 
1040: T L R (1963) Madh Pro lf21 i 1962 Jab L 1 
829 : 1962 M P C 441 i A I R 1063 Madh Pra 41 (46) 
(Pt B) (Hr 9) (DB). 

Art. 226 — Order refusing to renew licence— It is 

purely administrative — Petitioner not heard before 
order passed — Order cannot be assailed as illegal. 
See Arms A-t (187*). S. 18 1061 M P L J (Notes) 

291 : AIR 1962 Madh Pra 133 (DB). 

Art. 226 — Arms Act (1878), Ss 18, 17 — Order 

cancelling or refusing renewal of licence is ad- 
ministrative. 

An order cancelling or refusing to renew a licence 
for firearms is an administrative one, and as such 
cannot be assailed in a petition under Art. 220 of the 
Constitution on the ground that the licenced bad not 
been heard by the licensing authority. A I R 1900 
Madh Pra 157. Applied. 1061 M P L ] (Notes) 291 : 
1962 Jah I J 475 i A I R 1962 Madh Pra 133 (136) 
(Pt C) (Pr 8 ) (DB). 

Art 226 — Arms Act (1878). Ss 18. 17 — Order 

cancelling or rel using to renew licence lor firearms 
— Checks on exercise ol powers by licensing autho- 
rity — Reasons for orders — Power of High Court to 
go into reasons. 

Although the High Court can appropriately look 
into the reasoning given by the licensing authority, 
in the orders cancelling or refusing to renew licences 
for firearms the purpose ol the High Court in doing 
so is not to satisfy itself as to their sufficiency o i the 
fac^s. but only to see if the reasons are in accordance 
with the purpose; mentioned in the statute. All that 
the law requires is that there should be a record in 
writing of the reas *ns so that he appellate authority 
may be able to examine them and correct the decision 
wherever proper, ana the High Court itself alter 
the appellate authorit> had done its work, see if the 
reasons are rtlutable to the purpose mentioned in the 
law. 1961 MPLJ (Notes) 291 : 1962 Job L J 475 i 
AMI 1962 Madh pra 133 (136) (HD) (Prs 8, 9) 

Art. 226^ — M. P. Yarn Dealers Licensing Order 
(1950), Cl. 25 — Order under — Validity of — Reasons 
to act under Cl. 25 cannot be questioned iL proceed- 
ings under Art. 220 — Deputy Commissioner having 
beforo him material to form requisite belief - Ilis 
order was upheld. See M. P. Yarn Dealers Licensing 
Order (19501, Cl. 25. 1961 M p L J 1001. 

“"Art, 226 — Administrative Order — Refusal to 


renew arms licence is an Administrativf Order — 
When the order is not arbitrary the High Court will 
not in erfere Arms Act (1878) 5 17. I960 Cr5 
L J 613 i AIR 1960 Midh Pra 157 (DB). 

— Art. 226 -Administrative Act — Authority grant- 
ing permits should state reasons for its orders where 
objections for the grant of permits are made — Omis- 
sion to state reasons — Jurisdiction ol High Court 
under Art. 220. See Rice Milling Industry Regula- 
tion; Act (21 of 1958), S. 5 (4) (1963) 2 Mad L J 320. 

Arts. 226 and 19 — Cancellation of gun licence— 

The Administrative Order interferes with funda- 
mental right of citizen to hold property — Hence 
cancellation is proper subject matter of aoplication 
under Art 220 70 Mad L W 605 i 1957 Mad \V N 

430 i ( 957) Vlad L I (Or) 417: ('9.57; 2 Mad L J5 
249 : 1957 Cri L J 1282 (1) : t L R (1957< Vlad 1056 j 
AIR 1957 Mad 692 (693) (Pt B )(Pr 2) (DB). 

Art. 226 — Quasi-judicial orders — Licensing — 

(Madras Rice Mills Licensing Order, 1955). 

Where statutory rules prescribe a licence as a con- 
dition precedent to the exercise by a person of his 
right to engage himself in a bminess of his choice, 
the grant or refusal of the licence by the licensing 
authority cannot be v’ewed merely as an administra- 
tive act. Where a peison applies for the issue of a 
license and the issue thereof is objected to by another 
the question has to be determined by the licensing 
authority whether the applicant could be granted a 
licence That really makes the determination at least 
quasi-judicial in its scope. 

Where the licensing authority having rejected the 
application for license, the Government passed an 
order directing the licensing authority to grant the 
licence such order does not fall outside ihe purview 
of correction by the issue of a writ of cerciorari. 
(1957) Mad L J (Cri) 263 i 1957 viad W N 30S « 
(1957) 2 Mad L J 1 : 70 Mad L W 54 7 , I L R ( 1957) 
Mad S45 i A I R 1957 Mad 551 (555) (Pt C) (Prs 15, 
16 ). 

-Art. 226 -Certiorari— Writ of — Grounds -Refusal 

to issue yarn and cloth dea'er’s license on sole 
ground that petitioner had not produced income-tax; 
verification certiticate and was in arrears. 

The tact that a person is in arrears of income-tax is 
not germane to the issue of a licence under the Yarn 
Dealers Control Order. It is a circumstance extra- 
neous to the right of the person concerned to carry 
on his business. The Income-tax Act provides an 
adequate machinery for realising the arrears due from 
an assessee. 

Hence, where the Collector refuses to renew a yarn 
and cloth dealers license on the sole ground that the 
petitioner had not produced the income-tax and 
excess profits tax verification Certificate and that the 
firm v\as in arrears, relying upon the Madras Govern- 
ment C O. No. 867 (Finance dated 10th August 
1949) the order of the Collector is liable to° be 
quashed by certiorari. The order discloses that the 
Collector was using his powers under the Yarn 
Dealars Control Order for the purpose of collecting 
the amounts duo to the Government of India. The 
restriction imposed was unreasonable a d was not in 
the interests of the general public. (1952)22 I TR 
377 : (1952) 2 Mad L J 511 : >952 Mad \V N 782 * 
A 1 R 1953 Mad 8-1 (85) (hr 4). 

Art. 226— Right to trade in beef— License granted 

to petitioner by Municipality on certain conditions— 
Cancellation of license without any allegation or 
prooi as to breach of conditions opportunity to show 
cause not given to petitioner — Fundamental right to 
trade is violated by such cancellation — Order quashed 
See Ibid, Art. 19 (1) (g). A I R 1965 Mys 281 (DB). 
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Nature of order under Arms Act 


Art. 226 - 

(1878), S IS. 

Under S. 18(a), Arms Act, no duty is cast on the 
authority cancelling a license to act judicially. The 
order under the section is not open to appeal or 
revision. An order cancelling a licence under that 
section, therefore, is only an administrative or execu- 
tive order and is not open to review bv a writ of 
certiorari. 1954 Cri L J 1672 :T LB (1954) 4 Raj 
170 i A I R 1954 Raj 264 (266, 267) (Ft L>) iPr 6) 
(DB). 

— -Art 226 — Quasi-judicial orders — Decision of 
Chief Inspector of Factories refusing or granting 
irenewa! ot licence— Decision whether quasi-iud'cial 
— (Factories Act (194S), S. 6(1)— Rules under — 
Trav incore-Cochin Rules, R. 7). 

A decision of a Chief Inspector of Factories re- 
fusirg or granting renewal of licence after deciding 
whether the applicant is legally qualified to hold a 
licence is not merely administrative but quasi-judicial 
in its character and is therefore, amenable to judicial 
review under Art. 220. (1957) 2 Lab L J 501 (Trav- 
Go). 

153. Mandamus and certiorari. 

See Note 189. 

154. Mioes and minerals, orders 

in respect of. 

Art. 226 -Certiorari— Writ of— Cannot be issued 


against administrative acts — Mines and Minerals 
(Regulation and Development) Act ( 1957), Ss 10 and 
30 -M’neral Concession Rules (1949), Rr 32 and 54 
— Grant of mining lease— State Government acts in its 
administrative capacity — Central G ivernmeut exer- 
cising revisional powers however acts quasi-judicially 
Mines and Minerals (Regulation and Development) 
Act 11957), Ss. 10 ar d 30— Mineral Concession Rules 
(1949). Rr. 32 and 54. 

The scheme of the Act and the Rules shows that 
the State Government acts in its administrative capa- 
city while disposing of applications for the grant of 
mining leases and as such a writ of certiorari°cannot 
be issued against its orders. AIR 1959 S C 107 and 
(1924) 1 K B 171, Rel. on. The Central Government, 
while deciding an application unGer Rule 54 of the 
Mineral Concession Rules, exercises quasi-judicial 
functions. Consequently, it is obligatory on the part 
of the Central Government to afford reasonable 
opportunity to the other party in the review aoplica- 
tion. But in taking action under R. 32 of the Mineral 
Concession Rules 1949, the State Government does 
not perform the act in a quasi-judicial capacity. 
(1962) 1 Andh L T 152 • (1962) 1 Andh W R 146 : 
AIR 1903 Andh Pra 54 (56. 57) (Pt A) (Prs 12, 13, 15) 
(DB). 

Art. 226 — Administrative orders — Mining lease 

for mica and beryl —Approval of Central Government 
— Failure to obtain — Tentative approval by State 
Government — Cancellation of — Writ petition— Main- 
tainability. See Mineral Concession Rules (1949), 
R. 20 (I). A I R 1959 Pat 243 (DB). 

155 Municipal laws, orders under. 

Art. 226 —Administrative orders— Issue of writ 


— (Municipal ’ties — C. P. and Berar Municipalities 
Act (2 of 1922), S. 53-A). 

S. R Das, C. J., S K Das and Kapur, JJ. — The 
function which the State Government exercises under 
S. 53 A of C. P. and Berbr Municipalities Act, is 
administrative in nature and hence its action under 
the section is not amenable to a writ of certiorari. 

When the Government takes action against a muni- 
cipal committee under S. 53- A, C P. and Berar 
Municipalities Act, there is no question of two con- 
tending parties. There is also nothing in S. 53-A 


wmcu in terms imposes any duty on the State Govern- 
ment to act judicially. Nor can such duty be inferred 
Irom the fact that the Government has to exercise its 

th°erefor ” ^ S6Cti0n by an order statin ff reasons 

K. Subba Rao, J. (contra) : — Before Government can 
take action under S. 53 A, three preliminary condi- 
tions lor the exercise of the power must exist. They 
are (l) the committee is competent to perform the 
duties imposed upon it ; (2) the State Government 
considers that a general improvement in the adminis- 
tration of the municipality is likely to be secured by 
the appointment of a servant of the Government • 
(3) an order stating the reasons therefor. The differ- 
ence between Ss. 53-A and 57 in the matter of the 
duty cast upon the Government is not decisive of the 
question whether the action of the Government under 
the ,j ri ? er P rovis ion is judicial or administrative. It 
would be agaiDSt all canons of natural justice that a 
tribunal should arrive at a finding of far-reaching 
consequence without giving an opportunity to explain 
to the persons who would be affected by such finding. 
For these reasons it must be held that, S. 53-A 
imposes a duty on the Government to act judicially 
in ascertaining the objective and jurisdictional fact, 
namely, whether the committee is incompetent. Radhe- 

sham Khare v. State of Madhya Pradesh, (1959) 1 
Mad L J (S C) 5 i (1959) 1 Andh W R (S C) 5 : 1959 
S C J 6 i 1959 Nag L J 49 i 1959 M P L J 185 : 1959 
SC R 1440 : A I R 1959 S C 107 (113 to 116, 118. 
121, 126, 127. 128, 129. 133. 134, 135) (Prs 7. 8, 10, 
10-A, 11-A, 23, 43, 48, 50. 64, 65, 66). 

Art. 226 —Municipalities — Ajmer Merwara Muni- 
cipalities Regulation (1925), S. 243 - Notification 
superseding municipality — Preliminary enquiry — 
Nature of — It is administrative or quasi-judicial only 
—Chief Commissioner is not bound to specify whe- 
ther dissolution or supersession is proposed — Com- 
munication to show cause need not he signed by 
Chief Commissioner or expressed to have been issued 
under his direction. AIR 1955 N U C (Ajmer) 2010. 

Art. 226 — Quasi judicial order — Dismissal of 
Municipal servant by Municipal Board — Appeal to 
State Covernmeut — Dismissing authority and appel- 
late authority act in administrative capacity — There 
is nothing to prevent State Government from reviewing 
its order — Essentials of quasi-judicial authority indi- 
cated. See Municipalities — U. P. Municipalities Act 
(2 of 1910), S. 74. 1964 All L J 727. 

Art. 226 — Certiorari, writ of — Administrative 

order — Order superseding town Area Committee 
under S. 30, U. P. Towd Areas Act (2 o119l 4) — 
Nature of— Certiorari (o quash such order does not lie. 

A 1 R 1959 S C 107, foil. A I R 1962 All 264 (294. 

295) (Prs 5. 8). 

Art. 226 — Supersession of Municipal Board — 

Order of Government under S. 30, U. P. Municipali- 
ties Act -Nature of — Order is not quasi-judicial but 
administrative— Order when can be challenged -Per- 
sistent default — Meaning of — Defaults committed by 
President or Executive Officer - Ultimate responsibi- 
lity is with Board. See Municipalities— U. P. Munici- 
palities Act (2 of 1910), S. 30. 1LR (i960) 2 All 539. 

—Art. 226 — Orders under Ss. 1*3 and 147, U P. 
Municipalities Act — Nature of — Orders are quasi- 
judicial and subject to certiorari jurisdiction of High 
Court. Sec Municipalities— U P. Municipalities Act 
(2 cf 1910), S. 143 (2). A I B 195S All 211. 

Art. 226 — Secrelary appointed on probation — 

Termination of service — Where discharge not accord- 
ing to statutory requirements — Order must be quash- 
ed. s 'ee Municipalities — U. P. Municipalities Act (2 
of 1916): S. 67. 1957 All LJ 30. 

Art. 226 — Powers of High Court — U. P. Muni- 
cipalities Act (2 of 1910), S. 34 and S. 48 — ReguJa- 
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£ion of conduct of meeting — Power of District 
Magistrate — Quashing of order made without juris- 
diction. 

If there be complaints made to the District Magis- 
trate that the President wrongly records the minutes 
of the proceedings of the meetings, the State Govern- 
ment may have power to deal with the situation under 
S. 48, Municipalities Act by taking steps against the 
President; but the District Magistrate has no autho- 
rity under S. 34, on the complaint being made by 
some of the members, to regulate the conduct of the 
meeting. Hence, if he makes such an order, it being 
wholly without jurisdiction deserves to be quashed 
under Art. 226, Constitution of India. AIR 1956 All 
869 (372, 373) (Pt C) (Pr4). 


Art. 226— Powers of High Court — Interference 

with interlocutory administrative order — Removal 
of President of Municipality— Action proposed under 
3. 48 (2) (b) (?i) f U. P. Municipalities Act, by Gov- 
ernment — Nature of inquiry. 

Section 48 (2) (b) (vi) gives power to the State Gov- 
ernment to pass an order of suspension. If the State 
Government proposes to take action namely, either 
vO give a warning to the President or to remove him 
on any of the grounds enumerated in els. (a) and (b) 
of S. 48, it is obligatory on the part of the State 
Government, before passing a final order, to give an 
opportunity to the President of explaining the con- 
duct on account of which it is proposed to take action 
against him. 

The orders removing the President or the proposal 
-0 take action against the applicant may themselves 
be administrative orders; but the inquiry started on 
the notice and terminating in the final order of remo- 
val or warning is an inquiry conducted by the State 
■Government and can be regarded as a quasi judicial 
proceeding. Whether the conditions precedent for 
the starting of such an inquiry have been fulfilled in 
-be case brought to the notice of the High Court, are 
questions which can be gone into by the High Court 
and necessary direction can be issued by it under 
Art. 220. 

Article 220 does not limit the powers of the High 
v^ourt to be exercised only whan final orders have 
been passed by the Government or any other subordi- 
nate authority or tribunal, though generally it will 
not exercise its powers under that Article interfering 
with an interim administrative determination. AIR 
1956 All 369 (374, 375) (Pt F) (Pr 6). 


—Art. 220-Powers of High Court-U. P. Munici- 
palities Act (2 of 1916), S. 48 (2) (h) (vi) - Miscon- 
uuct of President Objective determination — Power 
Co issue writ of prohibition. 


In S. 48 the words used are that the State Govern- 
ment may at any time, if it is satisfied that a President 
nas committed gross misconduct in the discharge of 
ais duties, remove him. The satisfaction of tho State 
Government necessarily means the satisfaction based 
n materials belore the State Government. It is an 
objective determination by the State Government and 
.he existeDce of gross misconduct on tho part of 

.he 1 resident is a condition precedent for the exercise 
ot the power under S. 48. 


Hence, if the conduct attributed to the President 
whmh proetedings are taken against him and h 

o Jo *1° ,^ v P^ a ‘ D ' does not come within the ambi 
a. 48 itself, it is open to the High Court to issi 
writ ot prohibition directing the State Governtr 
not to proceed with the inquiry. A I R 1955 All J 
Lusting. A I R 1956 All 369 (377) (Pt II) (Pr 9). 


Prn-^’i 220 ““ I J nterfercnc e at interlocutory stage - 

Uude : £ 4 ?«2) (b) (vi). U. P. Manic 

munir im i i ag j ,ns * President for granting leases c 
municipal lands without previous sanction of Boar 

[Vol. 4.] Fn.D. 72. 


— Whether act of president amounts to gross miscon- 
duct -Proceedings whether without juris liction and 
mala fide— (Municipalities — U. P Municipalies Act 
(2 of 1916), S. 48 (2) (b) (vi) ). 

Held, on facts that the act of the President fa 
sanctioning the grant of leases to various applicants 
without the sanction of tbe Board was an act which 
was not permissible within the provisions of tho 
Municipalities Act. 

(ii) that the acts alleged against the President may, 
in certaic circumstances, amount to gross misconduct, 
but it cannot be said that the grounds on which tho 
State Government has proposed to take action against 
him do not fall within the scope of S. 48 (2) (b) (vi). 

If the present proceedings have been validly started 
and the order of suspension passed by the State 
Government is within its competence, whatever may 
be the motive which influenced their decision, it is 
not a question which can be gone into by the High 
Court in this writ petition and it cannot be said that 
the act of the State Government proposing to start 
proceedings under S. 48 (2) (b) (vi) against the appli. 
cant is mala fide which can be quashed by the High 
Court on that ground. 1955 All W R (HC) 628 : AIR 
1956 All 213 (214, 215 216) (Prs 4. 10, II, 12). 

Art. 226 — Municipalities — U. P. Municipalities 

Act (1910), Ss. 143 (3), 1 00 — No objection to assess- 
ment— Order is not one under S. 143 (3) — Appeal to 
District Magistrate does not lie — Entertaining an 
appeal after 30 days amounts to disregard of provi- 
sions of law— Order quashed. AIR 1955 N U C (All) 
2038. 

Art. 226 — U. P. District Board Manual Ch. Ill 

— m * • • f — a 


-- --- _ v-#u. 1 11 

H. 3- A — Termination of service of servant drawing 
Rs. 40 per month — Validity of notice — Powers of 
Secretary. See U. P. District Boards Act (10 of 19221 
S. 82. AIR 1955 N U C (All) 2025. I§ 


Art. 226 — Certiorari — Administrative orders — 

Writ will not issue — Order of Commissioner of 
Municipal Corporation sanctioning construction of 
building is administrative order — Order of Govern- 
ment in revision against Commissioner’s order is 
judicial— Writ will issue against the order— Munici- 
palities — Hyderabad Municipal Corporations Acf 
1955 (2 of 1956), Ss. 397, 399, 6 79. # 

A writ of certiorari will not normally be issued to 
quash what is really an administrative act. Consider- 
ing the scope and nature of the powers of the/Com- 
missioner of the C}rporation under the relevant pro- 
visions of the Hyderabad Municipal Corporation Act 
of 1950 an order sanctioning a construction of a 
building is nothing more than a mere administrative 
order. A writ of certiorari to quash it is prima facie 
incompetent and untenable. A I R 1951 S C 41 and 
A I R 1958 Andh Pra 458 and A I R 1900 S C 321 
Rel. on. * 

But an order passed by the Government in revision 
under S. 079 again»t the Commissioner’s orders is a 
judicial or a. quasi-judicial order as to which a writ 
of certiorari can well be i {sued especially as the order 
of the Commissioner must be deemed to have been 
merged in the order of the Government. AIR lqfii 
Andh Pra 489 (490, 491) (Pt A) (Prs 3, 4). 


\rt. 226 -Administrative acts — Power to issue 

direction to Government. 

There is no provision either in the Hyderabad 
Municipal C irporation Act or ia the Hyderabad 
Abkari Act empowering tho Revenue Minister either 
to direct the Municipality to desist from levying or 
collecting octroi duty or to direct the Co/eruoi-nt to 
meet the demand made by the Municipality ia that 
regard. Such an expression of opinion cauno ibe re 
garded as a judicial or quasi judicial one. It is only 
an opinion expressed by a Minister on the adminij 
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trative side. The High Court cannot give a direction 
either to the Bajpramukh or to the Government to 
give effect to the noting of a single Minister. I LR 
(1960) Andh Pra 42t A I R i960 Andh Pra 234 (244) 
(Pt H) (Pr 53) (DB). 

—Art. 226 — Quasi-judicial tribunal. See Munici- 
palities — Assam Municipal Act (1923), S. 89. AIR 
1953 Assam 132 (DB). 

Art. 226— Bengal Municipal Act (1932), S. 215(b) 

—Reviewing authority deals with assessment in 
quasi-judicial manner. See Municipalities — Bengal 
Municipal Act (15 of 1932), S. 215(b). AIR 1957 Cil 

447. 

Ait. 226 -Certiorari — Administrative matters— 

(Election — Bengal.Municipal Act (15 of 1932), 
S 8. 529-A and 44). 

While the actual proceedings before the registering 
authority under R. 8 or before the Magistrate under 
S. 529-A of the Bengal Municipal Act may be said to 
be of a quasi-judicial nature, the publication of the 
preliminary or the final electoral roll is a purely ad- 
ministrative affair, and such publication cannot be 
quashed by a writ of certiorari. AIR 1956 Cal 456 
(458) (Pt E) (Pr 6). 

—Art. 226— Judicial or administrative act — Order 
of supersession under S. 131 of Bengal Local Self- 
Government Act (3 of 1885).. 

In order that a statutory authority may be deemed 
to act judicially, the lis need not be between two 
parties other than the authority which purports to 
make the order. The real test is that there must be a 
lis, that is, a controversy between the subject and 
another party which may be the party making the 
order and that, superadded to it, there must be a 
further condition that the statutory authority must 
act judicially. In order that a decision by a statutory 
authority may be regarded as a quasi-judicial act, the 
approach to the decision must be a judicial one. In 
other words, the conclusion which has to be reached 
by the statutory authority must require the applica- 
tion of a judicial process in arriving at a decision. 
Section 131 of the Bengal Local Self-Government Act, 
1885, does not require the Provincial Government to 
start an enquiry at which the District Board would 
have a right of audience. The fact that an explana- 
tion may be called from the District Board does not 
necessarily show that the decision has to be arrived 
at by the Provincial Government or the officer con- 
cerned by the application of a judicial process. The 
order of supersession made under S. 131 of the Bengal 
Local Self-Governmeit Act. 1885, is purelv an ad- 
ministrative act on the part of the Provincial Govern- 
ment. AIR 1951 S C 23, Foil. AIR 1952 Cal 901 
(903, 904) (Pt A) (Prs 14, 16). j 

Ait. 226 — Quasi-judicial order — Action under 

Utter part of S. 23(7) of Bambay District Municipal 
Act— Is quasi-judicial in nature — President must be 
given opportunity to meet clarges against him 
before action is taken under S. 23(7). 

There may not be a lis between the two contending 
parties, but if before arriving at a finding materials 
placed before the deciding authority have to be 
judged and if facts have to be decided objectively 
and the decision has serious consequences, the exer- 
cise of the powers by the authority will have a quasi- 
judicial character although there is nothing one way 
or the other in the statute casting a duty on the autho- 
rity to act judicially. It must however be remembered 
that these circumstances are only some of the rele- 
vant indicia to show the nature of the action taken. 
(1924) 1 K B 171 ; A I R 1959 S C 107 and A I R 1962 
S C 1110, Rel. on. 


The Court must turn to the provisions of S. 23 (7> 
of the Bombay District Municipal Act to determine 
whether the State Government while acting under 
that section has the duty to act judicially. Section 23 
(7) contemplates the removal of the President in two 
ways: (1) removal of the elected president by the 
municipality by a resolution which must be passed 
after giving him a reasonable opportunity of showing 
cause why such a resolution should not be passed 
against him, and (2) removal of the President by the 
State Government for misconduct or neglect or in- 
capacity to perform his duties. Though the latter 
part of S. 23 (7) is silent as to the function being: 
quasi-judicial as against the first put of the sub- 
section where the legislature has been clear by pro- 
viding for a reasonable opportunity, considering the 
various factors mentioned above, it would be legiti- 
mate to impute to the legislature the intention that 
the function performed under the latter part of this 
sub-section was to be treated as a quasi-judicial func- 
tion. The circumstances attendant upon and the 
consequences following on the taking of an action 
under S. 23(7) of the Bombay District Municipal Act 
indicate and justify the inference that there is a duty* 
cast upon the authority taking action under that sec- 
tion to act judicially and the action taken under that 
section is quasi-judicial in nature. AIR If- 57 Punj 109 
and 59 Bom L R 930 (At Nag) and AIR 1953 All 195?. 
Distinguished; AIR 1952 Cal 594 and AIR 1953 Cal 
212, Rel. on. As to the nature and the extent of tho 
right of the petitioner of having a fair and reasonable* 
opportunity to meet the case against him before the 
final order was passed against him, no hard and fast 
rale can be laid down as that would depend on the 
nature and circumstances of each case. The principles- 
which must be followed in an inquiry by a body 
exercising quasi-judicial functions are: (l)the delin- 
quent must be given a fair opportnity to meet the 
accusation made against him and to state his defence; 
(2) some inquiry must be made such as would enable 
the decidiLg authority fairly to determine whether 
he was satisfied that tae charge in question was made 
out; (3) in cases where there are prescribed rules ot 
procedure, the rules must generally be followed. 
Where there are no such rules the authority can fix 
his own procedure, not contrary to the rules oc 
natural justice. 1915 A C 120 and (i960) 1 All E R 631? 
Rel. on. 

Held, that the materials relating to the charge 
against the petitioner were not properly considerec- 
by the authority before passing the order of removal 
under S. 23(7) of the Bombay District Municipal Act 
and that the order was passed mechanically without 
a proper application of the mind by the authority. 
The petitioner did not get a reasonable opportunity 
of a proper bearing before passing final order. Inc 
whole order, therefore, must be struck down a.-, 
illegal. I L R (1963) Guj 1046 : A I R ^ Guj 5i. 

(54 to 59) (Prs 7,8,9, 10, 1J , 17* IS. 19 ’ 2l) 

Ait. 226 - Order of removal from membership 

' - « . . ^ «. ^ - A OrtnOrflinii V* 


— /till V/1UC1 . • . 

icier S. 7 of Punjab Smill Town* Act- Opportunity 
show cause against proposed order not necessary 
Opinion of State Government is subjective- Order 
administrative and not amenable to writ or cert - 

aii. 

The Punjab Small Towns Act does not contain a 
ovision that an opportunity should be afforded to 
nember of the Small Town Committee before order- 
ly bis removal from membership. The opinion 
lich the State Government has to form under S. 7 
to the fitness or otherwise of a person to continue 
member of the Small Town Committee is subjec- 
re and not purely objective. The order of the Mat' 
wernment removing the member from membership 
the Small Town Committee is therefore an adminis* 
itive order and is not amenable to a writ ot cerii- 
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orari. A I R 1902 Him Pra 59 and A I R J962 All 204 
and AIR 1950 S C 222 and 1942 A C 200, Rel. on; 
AIR 1^02 SC 1110 and A I R 1902 S C 1217, Disting, 
and Eipl. A I R 1962 Him Pra 68 (08, 69, 72) (Prs 
5 , 19 . 20). 

Art. 226 — Certiorari, writ of — When can issue — 

Removal of member under S. 7, Punjab Small Towns 
Act, on ground of unfitness— Order is purely adminis- 
trative — Cannot be quashed by certiorari when it is 
not mala fide— Nor can a writ of mandamus be issued 
—Principles of natural justice— Audi alteram partem 
Scope and applicability. 

The audi alteram partem principle is applicable 
only to judicial and quasi judicial acts of an adminis- 
trative body and not to administrative or execu- 
tive acts of such body. The scope of a writ of 
certiorari is to a certain extent akin to the scope of 
the principle of audi alteram partem and I he duty to 
act judicially is considered to be one of the conditions 
requisite for the issue of a writ of certiorari. Such a 
writ will not issue to quash the order of a body that 
has acted in a purely ministerial capacity notwith- 
standing that its ministerial order may have been pre- 
ceded by a determination of a judicial characier by 
another body. 1924 A C 988, Rel. on. 

An order passed under S. 7, Punjab Small Towns 
Act removing the petitioner from the membership 
of the small town committee is not a judioial or 
quasi. judicial order but is purety an administrative 
order and it is not amenable to a writ of certiorari 
when it has not been found to be mala fide. A I R 
190J Punj 180, Dist. 

A direction that the petitioner be restored to the 
membership of the small town committee cannot be 
issued unless the impugned order is quashed and if it 
is beyond the competence of the High Court to issue a 
writ of certiorari, it cannot issue a writ of mandamus 
either. AIR 1962 Him Fra 59 (6^, 65, 00, 67, 68) 
(Ft B) (Prs 19, 21, 22, 31, 32, 33, 42, 43). 

Art. 32 '2-A) (read with Comtftution of India 
(Application to Jammu and Kashmir) Order (1954))— 
Government removing petitioner from Chairmanship 
of I own Area Committee — High Court of J. & K.— 
Interference. 

Where the Government has removed the petitioner 
from certain post, i e., Chairmanship of Town Area 
Committee, the High Court of Jammu and Kashmir 
will assume jurisdiction in such matters only if an 
authority which is bound to follow the provisions of 
astaruteacts in contravention of those provisions, 
nut it the Government or such authority acts accord- 
ing to the procedure provided by the said statute, 
holds an inquiry as provided by law, and then arrives 

at some conclusion, High Court of J and K. will not 

and cannot interfere on the ground that these conclu- 
sions are not warranted by facts. The Court will only 
see if the petitioner has or has not received equal pro- 
tection of law. AIR 1950 J & K 32 (32) (Prs 3, 4). 

“Art. 226 Government’s power to take arfinn 

tiSn C of S ' ?r ate Munic ipalities Act- Determina- 

Hon °f collateral facts - Subjective determination - 

ludicHI r qU ' ry ~ Committee superseded without 
judicial enquiry — Issue of writ of certiorari. See 

a9n n ^ lpa n'n , :- waIi0 ' Stat0 Municipalities Act 
(1903), 11 (1). AIR 1954 Madh B 161 (DB). 

nlvlmr * » r\ Ce [ tl0r ® ri Essential condition for ap. 

ntv - nem r ^ ‘ | e r n and . t Y ,ce President of Municipa- 
^.J ,e T:. fll fro ? “Application for writ - 

(ft-ShS luu.) StatC M-Dlcipalitie, Act 

M,2“£- rlg r!. ° f the Presitl ent and Vice-President of a 

poofi ve of the 1 ? ° lfice a '^l right irres" 

j v ot tlio fact that it came into existence bv ehc 

lion or nomination, and if they are unlawfully remo-' 
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ved from their office they possess sufficient interest t) 
pray for a writ. Madh B L J 1954 H C R I, AIR 
1954 Madh B 10 L (163, 167) (Pt A) (Prs 4, 29, 35) 
iDfl). 

Art. 220 — Certiorari — Administrative order 
without Jurisdiction-Order is liable to be quashed— 

Order under S. 53, C. P. and Berar Municipalities 
Act (2 of 1922). 

The making of an order under S. 53 (1) of the C. P. 
and Berar Municipalities Act is no doubt an adminis- 
trative or executive act. But it has been made depen- 
dent on certain conditions and contingencies enume- 
rated in that section. The fulfilment of these condi- 
tions is no doubt left to the subjective opinion or 
satisfaction of the Collector. But where the Collector 
makes an order solely on grounds altogether extraneous 
to b. o3 (1) the case would be one of want of jurisdic- 
tion in the Collector to make the order, and must be 
quashed by a writ of certiorari. I L R (1961) Madh 
^ra 2o2, 1901 M P C 233 i 1961 Jab L j 771 : 1961 
(P ^ 4^ "'/^DB) 1962 Madh Pra 4u (42) (Pt A) 

— - Art. 226— Directory and mandatory nature of 
Rules— Test to determine— Rules 29 and 30 are direc- 
tory —Substantial compliance held sufficient — No 
interference under Art. 220. See Municipalities-C P 

pTVi^ iCipaHtieS Act (2 ofl922 )’ S -S5. 1961 

Art. 220- Interference— Order of removal on 
grounds extraneous to those prescribed by law- Order 
will be quashed under Art. 220, Constitution of India. 
See Municipalities — M. B. Municipalities Act l 1 nf 
1954), S. 10(1) (a). 1901 MPLJ 1011 ( ‘ 

7 Art. 226— Quasi- judicial order —Order supersed- 
ing municipality —Not purely administrative —Inter- 

erence by High Court-See Municipalities-Madhya 
Bharat Municipalities Act (I of 1954), b >08 A Tk 
1958 Madh Pra 397 (DB). ’ A 1 K 

° — Art. 226— Powers 0 f High Court-Order super- 
seding municipality —Grounds on which High Court 
may interfere in its writ jurisdiction, bee Municipali- 

P - and Berar Municipalities Act (2 of 19 ">) 

S. o/ (2). AIR 1958 Madh Pra 323 (FB). ~ ’ 

s — ^ Administrative orders - Order under 

c Jh 6 Municipal Ccjuneil and Collector were both 

,o ^ fhe ,P etUioner,s «our mill was dangerous 

to the health and property of the persons living in 

he neighbourhood and decided that the renewal cf 

the licence should be refused. The petitioner anolied 
under Art. _26 to < |U ash the order of the Municipality 
under S. 1 < 3 , M. B. Municipal Act : 

Held (1) That the decision taken by the Municipal 
Council was purely an administrative decision aLd it 
was not incumbent to deal with the case judicially or 

2 Thn f |h Petiti r < ^ b f f 7 e the decisioI ‘ was made 
n M he co . I . lduct of r the Petitioner in continuing 
to work the mill even after expiry of the licence anl 

obl-tShS and “fife 

il fiSK ^ 1 « ««* w-hK 

5 an}?’ -T 26— Madras Distriet Boards Rules (1920), Rr 

5 and 5- A Scope— Non-compliance— Effect — Order 

held was nullity -Certiorari held could issue - St ! 
Mad2U StnCt B ° ards HuleS (1920) ' R - 5 - AI « 1958 

™0)S 2 « ~A^ d » raS P'r trict MuD 'cipalities Act 
1J20), S 4 3 - Allotment of seats reserved under S. 7 

(3) — Duty of Government to consult municipality 
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—Certiorari against order of allotment— See Municipa- 
lities— Madras District Municipalities Act (5 of 1920). 
S. 43. AIR 1953 Mad 392. ' 

- — Art. 226— Decision on appeal petition questioning 
election — Character of — Principles of judicial app- 
roach if saould be followed — Decision based on 
material obtained behind back of party affected — 
Issue of writ of Certiorari — See Municipalities — 
Mysore Town Municipalities Election Rules (1951) 
(framed under Ss.23 and 208)— Mysore Town Munici- 
palities Act (22 of 1951), F. 11. AIR 1956 Mys 33. 

Art. 226— Quashing of executive order — Order 

under Proviso in Cl. (1), S. 14 (1-A). Mysore Town 
Municipalities Act, nature of — [Municipalities — 
Mysore Town Municipalities Act (12 of 1951). S. 14 
(1)(A).] 

I he High Court has power to interfere in the cases 
of even so-called administrative orders which are 
made in defiance of the articles of Constitution or the 
mandatory provisions of law and without any juris- 
diction. 

Where orders are passed or action is taken under a 
Statute or an Act of the Legislature by a Court or 
tribunal which is vested with the power to take and 
enforce decisions regardirg the rights between rival 
parties who appear before the tribunal or between 
them and the State, then proceedings, orders and 
action cannot be said to be executive. 

Prescribed forms of procedure are tot necessary to 
make an inquiry judicial, provided in coming to the 
decision the well-recognised principles of approach 
are required to be followed. Therefore, wherever any 
body of persons having legal authority to determine 
uestions affecting rights of subjects and having the 
uty to act judicially in excess of their legal authority 
writ of certiorari may issue. 

The order under Proviso to Cl. (1), S. 14 (1) (A) of 
the Government or the Minister who has got to decide 
a question of so vital and valuable interest to the 
Councillor and the electorate, in pursuance of a 
statutory power or duty cast on the Government to 
do so under Mysore Town Municipalities Act is not 
one which is merely executive or administrative and 
incapable of correction under Art. 226 of the Con- 
stitution in appropriate cases. AIR 1^53 S C 210, 
Rel. on. I L R (1953) Myi 497 i 33 Mys LJ 125 i 
AIR 1954 Mys 18 (21, 22) (Pt B) (Pr 12) (DB). 

Art. 226— Certiorari— Interference with order of 

inferior Tribunals— When permissible— Jurisdiction 
of High Court to interfere with order passed by the 
Authority acting under provisions of S. 398 read 
with S. 394 ol Orissa Municipal Act. 

There are two lines of cases— (1) where the juris- 
diction of an inferior tribunal 'may depend upon the 
fulfilment of some condition precedent or upon the 
existence of some particular facts, such a fact is 
collateral to the actual matter which the inferior 
tribunal has to try, and the determination of whether 
it exists or not is logically and in sequence prior to the 
determination of the actual question which the 
inferior tribunal has to try. In such a case, in certio- 
rary proceedings a Court can enquire into the correct- 
ness of the decbion of the inferior tribunal as to the 
collateral fact and may reverse the decision if it 
appears to it, on the materials before it, to be 
erroneous. There is the other line of cases where 
there may be tribunals which, by virtue of legislation 
constituting them, have the power to determine finally 
the preliminary facts on which the further exercise of 
their jurisdiction depends. With respect to i he second 
line of oases, their decision even if wrong on facts or 
law cannot be corrected by a writ of certiorari In 
cases where the fact in question is a part of the very 
issue which the inferior tribunal has to enquire into, 
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a Court will not issue a writ of certiorari, although 
the inferior tribunal may have arrived at an erroneous 
conclusion with regai d to it. AIR 1950 S C 463, Rel 
on; AIR 1958 Orissa 197, Dist. 

c on! in ? , re g ard t0 the provisions of S. 394 and 
b. 398 of the Orissa Municipal Act, this case falls 

under the category of the cases where the High Court 
has jurisdiction to interfere. Under S. 394, a duty has 
clearly been cast on the Slate Government to see that 
the proceedings of Municipal Council are in confor- 
?J}ty with law and rules in force thereunder. Section 
398 confers on the State Government such power of 
control by suspension or cancellation with regard to 
the xesolutions, order, licence, permission and lays 
down procedure for the same. Undoubtedly the State 
Government in order to invoke its jurisdiction to 
suspend or cancel, has to determine regarding the 
collateral fact of there existing su ?h conditions or 
contingencies, under which the State Government can 
have power of suspension or cancellation. Where the 
merit of the matter, on which the State Government 
has to exercise its powers of suspension or cancella- 
tion, has nothing to da with its jurisdiction of control 
over the proceedings of the Municipal Council, the 
Hjgh Court has jurisdiction to interfere with an order 
made by the State Government purported to have 
been made under S.398 read with S. 394 of the Orissa 
Municipal Act. (1963) 5 Orissa J D 97. 

'"Art. 228 — Power of Stite Government under— 
Nature of-Is judicial or quasi judicial — High Court 
can interfere with such an order in its jurisdiction 
under Art. 220 of the Constitution. See Orissa Muni- 
cipal Act (1950), S. 398 read with S. 394. (1963) I 
Orissa J D 97. 

Art. 226 — Executive order — Order under Ss. If 

and 22 of Punjab Municipal Act — [Municipalities — 
Punjab Municipal Act (3 of 1911), Ss. 10 and 22).] 

The power of obtaining a writ, direction or order 
of the kiad mentioned in Art. 220 of the Constitution 
extends to acts and orders of a competent authority 
or tribunal, including the Government in appropriate 
cases, which has power to impose a penalty or 
liability or to give decision determining the rights of 
the affected party or parlies. The order of the State 
Government under Ss. 10 and 22 of the Punjab Muni- 
cipal Act is not one which is merely executive *or 
administrative and is, therefore, capable of correction 
under Art. 220 I L R (1954) Patiala 265 : AIR 1954 
Pepsu 186 (I90)(Pt D) (Pr 13) (DB). 

— ‘Art. 226 — Natural justice — Quasi-judicial body— 
Opportunity to be heard — Municipal Committee under 

5. 07, Punjab Municipal Act (3 of 1911) revising rental 
value — Committee acts as quasi-judicial tribunal — 
Application by property- owner under section corn- 
petent— Committee must decide application and must 
give hearing to applicant before passing order. See 
Municipalities — Punjab Municipal Act (3 of 1911), 

6. 07. I L R (1965) 2 Punj 164 : 67 Punj L R 1027. 

Arts. 226 and 227— Municipalities— Punjab Muni- 
cipal Act (3 of 1911), S. 10 (1) (e)— Order of removal 
of petitioner from membership under section — Order 
passed on grounds which did not amount to a flag- 
rant abuse of position as member — High Court has 
power to quash the order even though it is an ad- 
ministrative one— Certiorari. 

Where the Government has passed an order under 
S. 16 (Die) of the Punjab Municipal \ct, removing 
the petitioner from the membership of the municipal 
committee on a ground, namely that he had violated 
R. 3- A of the Rules framed under the Act, which 
does not amount to a flagrant aause of his position as 
a member of the committee, the High Court has 
power in the proceedings under Arts. 220 and 227 of 
the Constitution to quash the Order, although it is an 
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administrative one, on the ground that it is ultra vires 
of the power of the Government. AIR 1901 S C 1731, 
Rel. on. Although under S 10 (1) (e) of the Act, the 
Government acts in an administrative capacity, the 
determination of the fact whether there is a flagrant 
abuse or not, is an objective determination and not a 
purely subjective determination. An administrative 
action may in some cases be taken on a subjective 
determination but in other cases it may have to be 
taken on an objective determination. Where the 
administrative action has to be taken on purely subjec- 
tive determination it is not open to review by any 
Court of law. But where the administrative action 
has to be taken in pursuance of a statute which 
requires that certain facts must exist before the action 
can be taken and those facts do not exist at the time 
the action is taken, it can always be shown that the 
action is uncalled for, because the conditions prece- 
dent for such an action do not exist, in such a situa- 
tion the administrative action would be liable to be 
struck down as violative of the statute. (’04) 06 Pun 
L R 2 26. 

—Art. 226 — Certiorari— Administrative orders — 
Punjab Municipal Act (3 of 1911), S. 14 (e) — Order 
under — Not justiciable — Municipalities — Punjab 
Municipal Act (3 ot 1911), S. 14 (e). 

Where the function which the Slate Government 
exercises is admiristrative in nature such an action is 
not amenable to a writ of certiorari. Where orders 
under S. 14 (e) of Punjab Municipal Act were made 
in exercise of administrative functions of the State 
Government, it will not be for High Court to go into 
the question whether it rightly deemed certain rea- 
sons as affecting public interest and quash them by 
cerMorari. Hence, they were not justiciable. AIR 1959 
S C 107, Rel. on. ('62) 04 Pun L R CS5. 

® Art. 220 — Action of statutory body — Question 
as to legality — Matteis to be considered — Rules of 
natural justice — Relevant only when action is judi- 
cial or quasj-judicial — Seat of municipal member 
vacated under 5. 14 (e) of Punjab Municipal Act — 
Previous notice or hearing not necessary. 

When a question arises whether a statutory autho- 
rity has or has not acted in accordance with law, the 
terms ol the statute setting up that authority have to 
be examined and the Court has to decide in view of 
the slatutory provisions, whether the Authority con- 
cerned has exceeded its power or acted in a manner 
cottrary to the statutory provisions. It is, therefore, 
neither permissible nor in any sense proper to invoke 
the assistance of any outside rule, whether of natural 
justice or otherwise. 

Further, it is only when a statutory authority is 

required by the appropriate statute to act in a judicial 

or quasi judicial manner that any question of any rule 

of natural justice reallv arises. In every case, thert- 

fore, the real question always is whether the terms of 

the particular statute setting up the particular autho- 

2* have been observed or violated : AIR 1957 S C 
W2j Rel. on. 

Considering the language of S. 14 and other provi- 
sions of the Punjab Municipal Act, it is clear that 
when the State Government orders a seat to be 
vacated, it does rot, and is not required to perform 
any judicial or quasi judicial function, and no rule of 

c i/j ,ustice » therefore, comes into the picture, 
b. 14 does not require any notice or hearing, and the 
grievance, therefore, that there was none in the case, 

as no legal foundation. Jogindar Singh v. State of 
win L R 267 : I L R (1903) l Puni 588 : 

(PtAMPr IS) (®B) A 1 R 19M PUni 2S ° (2SG ’ 287) 

—Art. 22C— Quasi. judicial ordtr-Qrder removing 
Chairman from office under S. 22 (10). Rajasthan 


Town Municipalities Act — Interference — (Munici- 
palities — Rajasthan Town Municipalities Act (23 of 
1951), S. 22 (10) ). 

Removal of a Chairman is undoubtedly an adminis- 
trative decision of the Government. But the power to 
remove, if exercised, requires the pre-existence of cer- 
tain basic facts mentioned in S. 22(10) of the Act. 
When the basic facts alleged in a case are the exist- 
ence of the neglect of the chairman of his duties and 
incapacity to perform his duties there is no doubt 
that these facts have to be objectively determined. 
The finding of the existence of the basic facts is a 
decision of a quasi judicial nature. ATR 1950 S C 222 
and AIR 1952 Ml 03 and AIR 1953 All 739, R«I. on. 
ILR (1957) 7 Raj 393 : AIR 1957 Raj 284 (288, 289) 
(Pt A) (Prs 17, 18,22) (DB). 

Art. 226— Order under Municipal Law— Interfer- 
ence by Collector with order is authorised in cases 
when carrying out order is likely to cause ir jury or 
annoyance to public or is unlawful— Held that order 
of Collector under S. 195, Rajasthan Town Munici- 
palities Act was not justified — Order quashed. See 
Municipalities — Rajasthan Town Municipalities Act 

(23 of 1951), S. 195. A I R 1955 NUC (Raj) 4610 

(DB). 

• Art. 226_Bikaner Municipal Act (1923), S. 172 

—Supersession of municipality — Dutyto hear muni- 
cipal Board before supersession— Writunder Art. 226, 
Constitution of India — See Municipalities — Bikaner 
Municipal Act (0 of 1923), S. 172. AIR 1953 Rij 149. 

150. New point. 

See Note 98. 

157. Order for clarification. 

See Note 24. 

158. Orders that can be passed. 

See also Notes 34 and 85. 

• Arts. 32 and 220- Illegal order — Severability — 

Proper order on writ petition — Rerewal of permit for 
one year — In wrt petition Supreme Court holding 
the order illegal - Proper order lo pass is to maintain 
order of renewal and quash order relating to period 
and direct the authority to pass orders according to 
law— See Motor Vehicles Act (1939), S. 58 (2 j. A I R 
1900 SC 321. 

• ““Art# 22G— Powers of High Court under. 

The High Court did not content itself with merely 
quashing the proceedings under the Motor Vehicles 
Act, it went further and directed the Regional 
Transport Authority, to grant to the petitioner per- 
mits in respect ol the five buses in respect of which a 
joiat application was made originally by the peti- 
tioner and one B and that in case the above buses had 
been condemned, the petitioner was to be at a liberty 
to provide substitutes within such time as may be 
prescribed by the authorities. 

Held, that such a direction was clearly in excess of 
its powers and jurisdiction. Veerappa Pillai v Raman 
and Raman Lid., 1952 SCR 583 i 90 Cal L J 194 • 
(1952) S C A 287 : 65 Mad L W 620 : 1952-1 Mad 
L I 806 i 54 Pun LH 210 » 1952 Mad VV N 431 • 
1952 SCJ 261 i AIR 1952 SC 192 (196) (Pt B) 
(Pr 24). ° 

Art. 226— Interference— Punishment of dismissal 

from service— Finding about one of charges vitiated 
— Whole order it to be quashed. 

Two charges were framed against the petitioners 
and both of them were found established. It was on 
the basis of both the charges that punishment of dis- 
missal was imposed on them. On account of the 
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°[ th ® pr0vis f io , ns f he Police Regulations the 
uncling about one of the charges was vitiated. 

Held, that it could not be said that the same 
punishment would have been given to the petitioners 
even it only one charge was established against them, 
i ne other charge became an extraneous consideration 
which could not be taken into account at all while 
determining the measure of punishment to be meted 
out to them. Under the circumstances the whole 
order ot the dismissal becomes void and was liable to 

LJ Q 327 (Ali) AlR 195 S AH 575, Rel ' 0n - 1961 (2) Cri 

—Art. 226 -Ci vi! P. C. (1908), O. 47, R. 1-Order 
without jurisdiction — Power to correct in review — 

Madh-B 240. ° °' 47 ' *' L A 1 « 

-\rt. 226— Certiorari— Order of inferior Tribunal 

or Court on appeal properly made to it, quashed — 

Etfect — Power cf inferior Court or Tribunal to 
rehear appeal. 

Where the order of (he inferior Court or Tribunal 

on an appeal properly made to it, is quashed by the 
High Court by a writ of certiorari on any ground 
which does not deal with the merits of the case, it is 
not only permissible but it is also incumbent on the 
interior Tribunal or Court to take up the appeal and 
re-hear the same, and to pass any proper order in the 

M the Hi 8 h Caurt - AIR 1952 

Mad 605 and A I R 19o7 Bom 46 ; (1951) 1KB 711 

Itp S C 321 Fo11 * ( l961 ^ 8 0ris * a J D -44 : 

AIR 1962 Orissa 97 (95) (Prs 4, 5) (DB). 


ffi Para^sf 1 *• 

Where a history sheet is opened against a person 

c ino r n 0 /- i cre ^ t I °nly zone prosecution under 
o. 4Uo, 1. r. Code, and that too ending in his acquittal 
the action taken under para 228. U. P. Police Regula- 
tions is without jurisdiction and though the action 
taken is administrative in nature, the High Court in 

exercise of its powers under Art. 226 will interfere 

and set aside the administrative order. The person 
concerned cannot be said to be a confirmed or pro- 

cr,mioal * or purposes of para 228. I960 

A, J ^-7 R (HC) 501 : 1960 A)1 Cr B 314 : I960 All 

JLi J 037. 

—Arts. 226 and 311 — Quasi, judicial order — Depart- 
enquiry by Tribunal under S. 7, Police Act, 
In tW i-‘ Mature Administrative or quasi- judicial 

-(Police Act '1861), S. 7)-(U. P. Police Regula. 
tions, Regn. 489). 

The departmental enquiry by the Tribunal con- 
stituted under S. 7 of the Police Act, according to the 
rules prescribed by U. P. 'State Government is of a 
quasi-judicial nature, in respect 'of which a writ of 

^n t i°?& can , issue - 11958 AI1 WR(HC) 265 I 1958 
AIL J 205 i (1958) 2 Lab L J 27 : 1958 All Cr R 

217 : AIR 1958 All 607 (608, 609) (Pt B) (Pr 6) (DB). 

—Aft. 226 — Bombay Police Act (22 of 1951) S. 37 
(.3) -Administrative order— Provisions of S. 37 (3) ar« 
not void —Restrictions are in interest of public order. 
See Ibid, Art. 19. AIR 1956 Bom 300. 


159. Origin and nature of. 

See Note 183. 

160. Other remedy. 

See Note 7. 


161. Parties to proceeding. 
See Note 87. 


162. Persona designata. 

a fMo~m 22 c' 227(1), 245 (D-Orissa Municipals 
ct(19o0), Ss. 21, : — , 23 — District fudge as persoi 
designata acting as Election Tribunal perforc 
judicial function and comes under powers of judici 
superintendence of High Court under Art. 227: (1) < 
Constitution See Municipalities -Orissa Muaicip 
Act (23 of 1950), S. 21. AIR 1952 Orissa 244 (DB). 


163. Police Act, orders under. 


* a c f o*n Order of Commissioner of Police 
tinner 3. 3 J, Calcutta Police Act, is administrative and 
not judicial or quasi-fudicial. Kishan Chand v. 

Police ' (19G1 * 2 S C J 309 : (1961) 2 SC A 

19C1) Mad L J (Cri) 541 i A I R 19G1 SC 705 
(710) (Pt D) (Pr 6). 


Art. 226— Quasi.judicial inquiry— Departmental 
inquiry under S. 7 of the Police Act is quasi.judicial 
in nature— (Police Act (1861). S. 7). 

The departmental enquiry under S. 7 of the Police 
Act read with Cl. 4S9 of the Police Regulation is 
quasi.judicial in nature. A charge sheet has to be 
served on the accused otficer. f h* proceedings are 
amenable to the jurisdiction of the High Court under 
Art. 220 and on sufficient cause being shown, a writ 

ot certiorari can issue. AIR 1960 All 304 (313) (Pt F) 
(Pr 35). 

“Art. 226— Interference with administrative 
orders— Opening of history sheet under Para 228, 
U. P. Police Regulations against person having only 
one prosecution — Action is without jurisdiction — 


Art. 226— Bombay Police Act (22 of 1961), S. 33 

Rules under — Rules relating to licensingof place! 
ofjpublic entertainment — R 5 —Function of licensing 
authority Nature of— Tests of quasi-judicial acts — 
Function of Police Commissioner held merely 
administrative— Order refusing to renew licence — 
Held principles of natural justice not applicable— 
Order not invalid for want of giving prior hearing. 

Though no exact rule can be laid down and each 
case must depend upon its own facts and circum- 
stances, it would seem from the authorities that an 
act would be quasi-judicial (1) where the statute, 
from which the authority is derived, directs by 
express words or by implication that the determina- 
tion should be made judicially, (2) where there is lis 
and (3) even if there is no lis and the parties are only 
the authority and the subject and where the existing 
rights of a subject are affected provided that the 
statute requires the authority to decide judicially. 

j In the case of licensing of places of public amuse- 
ments and entertainments by the Police Commissioner 
under the rules made by him under S. 33 of the 
Bombay Police Act, 1951, the nature of the functions 
entrusted to him by the Act and the method of its 
disposal would clearly showthat the act is administra- 
tive rather than judicial,- or quasi-judicial. The 
nature of the function entrusted to the licensing 
authority is to see that a licence is given to a suitable 
person. The question whether a person is suitable or 
not is left to the satisfaction of the licensing authority 
and it is made dependent on his satisfaction as 
contrasted with an objective process of sifting and 
analysing evidence. Under these circumstances, the 
act;cannot be anything else than an administrative act 
and therefore doctrine of natural justice does not 
apply to that case. 

But even where an administrative action is taken 
it does not absolve the authority from observing the 
ordinary rules of fairplay and it may be necessary to 
give an opportunity to a party to have his say before 
an order is passed. That, however, is quite different 
from the well ordered procedure involving notice 
and an opportunity of hearing before an order Is 
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cnade. What is fairplay must, of course, depend upon 
the facts of each case. 

Held, on facts that the order refusing to renew a 
licence under R. 5 (2) was an administrative one and 
as no question of natural justice arose in such a case 
the order could not be held invalid merely because no 
opportunity to give an explanation was furnished to 
the licence holder before making such an order. 
(1903) 4 Gu| L R 897 i AIR 1904 Guj 1 02 (108. 107) 
(Prs 11, 12, 14) (DB). 

—■Art. 226— Executive actions— Mala fides — His- 
tory sheets opened by police under Police Act — 
Petitioners’ names entered in— Action of police held 
^o be mala fide —High Court has power to issue 
writ in such case— Observations on honesty and 
integrity of police force. 

The. Station House Officer of Police of the peti 
tioners' village placed the petitioners in the list of 
bad characters maintained under S. 10 of the Police 
Act and their history sheets had been opened in the 
police station. The Statioa House Officer had as a 
result, directed the lambardars and chowkidars of the 
village to watch the petitioner's movements and call 
them out every night, with the remit that their 
movements were watched and they were constantly 
shadowed by the police. The petitioners approached 
the High Court under Art. 226 of the Constitution for 
iQ appropriate writ, direclion or order directing the 
Police officers to remove the names of the petitioners 
from Register No. lO, Police Act. 

Held u) that the material placed before the High 
Court by the Police Officers did not appear to be 
relevant and adequate for justifying the impugned 
actioD, which must, therefore, be held to be mala 
fide; (ii) That the power of the High Court to interfere 
in the present proceedings if the mala fides of the 
order were established was indisputable; (iii) that the 
impugned action had been inspired by collateral and 
extraneous motives and was therefore, mala fide 
which must be quashed. 1963 (2) Cri L J 586 : 65 
iPuaj L R 922. 

164. Pre-Constitution power of High Couits. 

See Note 183. 

165. Private body, against. 

See also Note 5. 

— —Art. 226 — Certiorari and prohibition— Writ to 
C>mate persons — Arbitrations under U. P. Co- 
operative Societies Rules (1936)— Power of High 
Court to issue writs— Co-operative : Societies Act 
(1912), S. 43-Arbitration Act (1940), S. 46. 

Ordinarily the High Court has no power to interfere 
with the arbitrations based on private agreements and 
a writ of certiorari or prohibition cannot be issued in 
respect of such ..agreements or awards. The only 
exception is in case of statutory arbitration wherein 
the arbitrator acts under the powers conferred by a 
statute. Provisions of (he Arbitration Act including 
S. 48 are applicable to the arbitrations under the U. P. 
Co-operative Societies Rules. Id vie n of the deeming 
clause in S. 46 of the Arbitration Act arbitrations 
under U. P. Co-operative Societies Rules are put on 
the same level as arbitrations based on agreements. 
Consequently, arbitrators urder Co operative Societies 
Rules are not amenable to writ jurisdiction ami writ 
•cannot be issued to quash the award made in the 
arbitration under those Rules. 19G2 AH L J 876 j 
1962 All W R (II C)904: AIR 1963 All 113 (115, 
116, (Pt A) (Prs 3, 5, 6, 9). 

—Art. 226 — Certiorari — Quasi-judicial orders — 

- rivate institutions — Resignation by servant — Ac- 
ceptance of, is not judicial or quasi-judicia* order — 
Certiorari will issue. A I R 1961 All 282 (284) tPt B) 


Art. 226— Petition under Art. 220 against private 

body— Maintainability. See Ibid, Art. 20. AIR 1904 
Andh Pra 277 (DB). 

Art. 22G — ‘Person’— Writ of certiorari to public 

limited company. 

A writ of certiorari cannot be directed against a 
public limited company registered under the Com- 
panies Act. The expression ‘person’ as defined in 
S. 3, Cl. 39 of the General Clauses Act includes a 
company or association or body of individuals whe- 
ther incorporated or not. But the expression ‘person' 
in Art. 220 cannot be detached from Ihe context and 
viewed apart from the nature of the writs that are 
enumerated in the Article. Writs of certiorari cannot 
issue to a private body or tribunal having no judicial 
or quasi-judicial authority. 

That the Government of India has a controlling 
and administrative authority over the Hindustan 
Shipyard, Ltd., v/ill not make any difference to the 
jural character of the company. It is still a limited 
liability company and can in no sense be called a 
judicial or quasi judicial tribunal or public or statu- 
tory authority discharging judicial or quasi-judicial 
functions. A I R 1958 All 413, Rel. on; A I R 1952 
Mad 151 and A I R i954 Mad 07, Disting. (I960) 1 
Lab L I 104 : AIR I960 Andh Pra 518 (519, 520) 
(Prs 6, 7, 11, 13). 

Art. 22G— Industrial Disputes Act (1947), S. 10-A 

— Certiorari —Writ will not issue to a private arbitral 
body which derives its jurisdiction from contract, 
or to a voluntary association which derives its 
jurisdiction from consent of members. 19G2 Ker L J 

865. 

[Held overruled by AIR 1903 S C 874 in AIR 1903 

Ker 324.] 

166. Production of records. 

• Art- 226 — Certiorari — Object of — Records — 

Duty of inferior Court or Tribunal. 

When a superior Court issues a rule on an applica- 
tion for certiorari it is incumbent on the inferior 
Court or the quasi judicial body, to whom the rule 
is addressed to produce the entire records before 
the Court along with its ’return. The whole object 
of a writ of certiorari is to bring up the record of the 
inferior Court or other quasi judicial body for exa- 
mination by the superior Court, so that the latter 
may be satisfied that the inferior Court or the quasi- 
judicial body has not gone beyond its jurisdiction 
and has exercised its jurisdiction within the limits 
fixed by the law. Messrs. Ghaio Mai and Sons v. 
State of Delhi (New Delhi Administration), (1959) 

S C J 105 : I L R (1959) Punj 277 : 1959 SCR 
1424 i AIR 1959 S C 65 v 09) (Pt A) (PrG). 

Art. 226 — Certiorari, writ of — Application for 

— Calling of record of proceedings before lower 
Court. 

In an application for a wiit of certiorari, it is 
ordinarily necessary that the record of the proceed- 
ings of the lower Court or the inferior officer, as the 
case may be, should be sent for and this is implied 
in the very nature of the writ. ILR (1952) Patiala 
242 j Alh 1954 Pepsu 76 (76; (Pt A) (Pr 1). 

Art. 226 — Certiorari — Duty to produce all re- 
cords when called for. I L R (1965) 1 Punj 57 : AIR 
1965 Punj 284 (285) (Pt C) (Pr 3) (DB). 

Ait. 226 — Petition under— Documents necessary 

for disposal — Filing is necessary. 

In matters where writ of Certiorari is prayed, it is 
necessary for the petitioners or the opposite parties 
to place on record every document which, in their 
opinion, is necessary for the disposal of the petition. 

In the absence of any document on the file of High 
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the ? ri ? i J na j record is summoned and the writ 
PfT 0 ? 15 decided by referring to the documents 

■.T682 hereiD ' 1963 Ba ' L W 274 * 1 L R (1963) 13 

T'. J ' rt 2-6-Ceitiorari, writ of-Application for 
quashing of order of removal from service — Notice 
— Proper return - State cannot claim privilege in 
respect of documents forming part of record of 

162) lD8S ~ EV,deDCe ACt (1872) ’ SS ‘ 123 > 124 aod 

The proper return to an order issuing notice upon 
an application for writ of certiorari to biing up the 

proceedings terminating in the order removing the 
applicant from service, should be a return producing 

the records forming the subject-matter of the pro- 
ceedings for certiorari. 

The records of the proceedings sought to be quash- 
ed must commence with the preliminaries for placing 
the petitioner under suspension. Every document in 
the Secretaiiat file starting therefrom and terminating 
in the orders sought to be • quashed must necessarily 
form part of the proceedings. 

It is not competent for the State to take objection 
lor production of [any of the documents forming 
part of the record, based on Ss. 123, 124 and 162, 

If any document not expressly excluded heretofore 
torming part Ci the said proceedings is apprehended 
to be injurious to public interest if disclosed, liberty 
is given to the respondent to -produce the same in 
Uourt in a sealed cover with an explanatoiy Dote and 
the said document will be dealt with by the Court 
appropriately. Joseph John v. State, 1952 Ker L T 

/oL R TravCo 857 : A I R 1953 Trav Co 

•63 (363, 364) (Prs 2, 5, 8) (FB). 

167. Prohibition and certiorari. 

See Note 183. 

168. Quasi-Judicial orders. 

(a) Duty to act judicially. 

(b) Duty to observe rules of natural justice. 

See also Note 78. 

(c) Essentials. 

(d) Subjective opinion of authority. 

(e) Enquiry before decision. 

(f) Duty to decide objectively. 

(g) Duty to act according to law. 

(h) Deciding authority, party to dispute. 

See Note 129. 

(i) Duty to pass speaking orders. 

(j) Discretionary orders. 

(k) Illustrative cases of quasi.judicial orders. 

See separate Notes in Part B (Notes 120 to 
185) relating to various authorities and 
tribunals. 


(1950), Arts. 226 & 32. Note 166 

jurisdiction and could not be quashed by certiorari— 

Act*ara^!mff< “ D l der U ' j- Consolida *i°n of Holding* 
Act are judicial proceedings — Principles of res judi- 
cata would govern consolidation proceedings. 

of hSui’ iD 1 p f ro u cee ? ing under U P. Consolidation 
d g f Act ’ havlD 8 considered the fact that the 
° f s 7F? es . sl0n had already been decided in 
nartipf 1 c . oa ? olldatl0a Proceeding between the same 

Office hefdth*. ° Ml an0,he . r . vilIa « e - the Consolidation 
Ufflcer held that the question of succession operated 

as res judicata and could not be re-agitated by the 

parties in subsequent consolidation proceedings. 

Held, that the order was not without jurisdiction 

under 0 the Tt b p q “ ashed b X Certiorari. Proceedings 

,udlC,al proceedings inasmuch asunder 
25? 1 ? Pulsions of the Act the Consolidationautho- 

t ion of MM ee ?. g ' Ven ! he P° wert0 decide the ques- 

If ,'5 B0t accessary that the principle o2 

who d sbou . d apply to a certain proceeding only 
when the provisions of S. 11 C. P. C. have beeD 

specifically made applicable. The principle of res 

. based on tbe need of giving a finality to 
ludwl dMsion. Once a res is judicata it shall not 
be adjudged again r I960 R D 323 =ind AIR 1900 S C 

cfv\| a p d r i 961 f S k C 1457, J FolI> Even though S. 11 
h 1 Vl1 *^ j. had not been made applicable specifically 

to proceedings under the Consolidation of Holdings 

nT !“j ^ P n nciple would no doubt govern proceeding!) 
under th e Act and a question of fact decided by one 
CoMohdahon Court in a particular manner should 
P a . s . res J Ut ^icata between the same parties ic 
consolidation proceedings with respect to another 
vi age otherwise there would be no tinalitv or sanc- 

ah , ?i« rd ?5L of a ConsoIi d at ion Authority. 19 64 

A ^AH W R (H C) 7 84 i AIR 1905 

All 296 (297, 298) (Prs 3, 4, 5, 7, 8). 

Art. ,220— Quasi-judicial order— Order of Govern- 
ment without notice-Writ of certiorari. 

Held, on facts that the order of the Government 
relating to assignment on Darkhast of Sivoijama land 
was a quasi-judicial order and not merely an adminis- 
trative order and that the order of the Government 
setting at naught the order of the Board of Revenue 
without giving notice was illegal and ought to be se£ 
aside. AIR 1957 Andh Pra 447 (450) (Pt E) (Pr 13). 


168. Quasi.judicial orders. 

Art. 32 -Quasi judicial orders— Test indicated. 
See Defence of India Rules (1902), R. 30- A (8). (1965) 
2 SC A 147. AIR 1^66 SC 91. 

^6 Scope — Held, the Excise Appellate 
Authority under the Eastern Bengal and Assam Ex- 
cise Act II of 1910) was not altogether an adminis- 
trative body having no judicial or quasi judicial 

Eastern Rengal and Assam Excise Act 
(1 of 1910), S. 9. AIR 1958 S C 398. 

T. Art. 226— Civil P. C. (1908), S. 11 - Ccnsolida- 
ti°n luthwrty holding that the question of fact 

• ,er consolidation proceeding between 
•ame parties is res judicata — Order was not without 


Art. 226 Certiorari against Transport Authority 
Motor Vehicles \ct— Motor Vehicles Act 
(1939), Ss. 47 and 48— Order under whether adminis- 
trative or quasi-judicial — Error appareit on face off 
record— Older q uashed-(Motor Vehicles Act (1939), 
Ss. 47 and 48.) 

The Regional Transport Authority acting 'under 
Ss. 47 and 48, Motor Vehicles Act, 1939 is acting in a 
judicial or quasi judicial capacity. He can neither 
alter the timings nor change the system of rotation so 
as to prejudice the parties arbitrarily or capriciously: 
Such an order passed by I he Regional Transport 
Authority is a quasi- judicial order and not an admi- 
nistrative order and as such is subject to the certio- 
rari 'jurisdiction of the High Court under Art. 226.- 
Constitution of India. AIR 1952 Mad 276, Foil. 
(1955) Andhra W R 914 : 1955 Andh L T (Cri) 746 f 
AIR 1957 Andh Pra 301 (303) (Prs 5, 6). 

• Art 226— Authority whether quasi, judicial oi* 

administrative— Test to determine. 

In order to determine whether a particular statutory 
authority is a quasi-judicial body or a mere adminis- 
trative body, tests to be applied are : - 
(i) whether there is lis inter partes; (ii) whether 
there is a claim and an opposition; (iii) whether the 
decision is to be founded on the taking of evidence or 
on affidavits; (iv) whether the decision is actuated io 
whole or in part by questions of policy or expediency* 
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and if so, whether in arriving at the decision, the 
itatutory body has to consider proposals and objec- 
tions and evidence ; and (v) whether in arriving at 
its decision the statutory body has only to consider 
policy and expediency. 

Where before the appellate authority the dispute 
between the parties was as to who had title in 
respect of the land requisitioned and whether by 
virtue thereof the objector had a right to resist there 
was a lis and the matter had to be approached judi- 
cially for the purpose of a decision. AIR 1>52 Assam 
115 and AIR 1953 Assam 177 and AIR 1954 Assam 
143, Disting. Prabhat Chandra Deka v. K. C. Barua, 
ILR (1959) 11 Assam 342 i AIR I960 Assam 1 (5, 9, 
10, 11) (Pt B) (Prs 13, 14, 35, 38, 40) (FB). 

—Art. 226— Certiorari and Prohibition _ Writs of 
— Duty toactjudically— Assam Land (Requisition and 
Acquisition) Act (25 of 1943 as amended in 1949), 
S. 3 (1) and (3). 

Before a writ of certiorari or prohibition could 
issue, it is necessary that there should be a tribunal or 
an officer having authority to determine questions 
affecting rights of subjects and having a duty to act 
judicially. Both the Provincial Government and the 
Sub-Divisional Officer who is authorised to act under 
S. 3 (1) of the Assam Land (Requisition and Acquisi- 
tion) Act have the legal authority to forrajth£ opinion 
before acting under S. 3 (l) that the requisition of 
the land was necessary for any of :he purposes defined 
in S. 3 (1). But the language used in 3 (1) indicates 
that a judicial approach is not contemplated. A judi- 
cial or quasi judicial authority has to give its decision 
on the question of rights involved objectively. Its 
conclusions have to be arrived at by fixed and recog- 
nised standard. Even the discretion with which a 
judicial authority may be invested is *o be exercised 
according to recognised principles. No such approach 
is expected from administrative authorities. This is 
one of the distinguishing features. The contemplated 
approach affords a basis for findirg out whether the 
authority determining the questions affecting the 
rights of subjects is an administrative authority or 
judicial or quasi-judicial in character. Both the exis- 
tence of a recognised purpose and also the need for 
requisitioning are matters to be decided by the autho- 
rities acting under S. 3 (1). For determining these 
matters no objective standards or tests are laid down. 
The determination is left to the subjective discretion 
of the authorities concerned. The mere existence of a 
right of appeal against an order is not enough to 
indicate that the officer whose order is subject \o 
appeal is under an obligation to act judicially. The 
Provincial Government and any other officer of the 
Provincial Government who may be authorised to 
• ct under S. 3 (I) have an admit istrative function to 
perform. There is no difference in the nature of their 
function or duties. Even as an appellate authority the 
Provincial Government is under no obligation to act 
judicially. It is authorised to come to its decision by 
the exercise of its subjective discretion. Orders of the 
Inferior and of the appellate authority both therefore 
would be administrative in character and no writ 
of prohibition or certiorari can issue. Case Law dis- 
cussed. ILK (1912) 4 Assam 426 i AIR 1952 Assam 
115 (1 17, 118) (Prs 8. 9, 13, 14) (DB). 

- Arts. 226, 227— Quasi-judicial order — Order of 
State Government removing President of Municipality 
from office is quasi-judicial. AIR 1962 S C 1 U0. 
Applied. 67 Bom LRlh 1965 Mah L J 477 : ILR 

1965) Bo m 280 i AIR 1985 Bom 187 (189) (Ft A) 
(Pr 4) (DB). 


-Art. 226 — Administrative and quasi-judici 
order — Dif f erence. 

The difference between an administrative and 


quasi.judicial order does not He merely in this that in 
the case of a quasi-judicial order a writ of certiorari 
can be issued. The more fundamental diffeienca 
between the two orders is that in the case of a quasi- 
judicial order the Court must require and demand 
from the authority exercising his 'functions that he 
will conform to the judicial process. ILR (1959) Bom 
923 : 61 Bom L R 1 : AIR 1959 Bom 372 i375) (PFA) 
(Pr 3) (DB). 


“—Art. 226 — Administrative and quasi-judicia) 
orders— Tests. 

The decision would be quasi judicial if in reach- 
ing that decision the authority is required first to 
ascertain certain facts by means of evidence and is 
then free to take such action as it may think fit cn 
the facts so ascertained. In such a case the authority- 
must consider the representations and objections c-f 
the parties affected and give them an opportunity to 
adduce and examine the evidence. On the other 
hand, the decision would be purely administrative if 

in taking that decision the authority is free to base 

its opinion on whatever material it thinks fit. Ono 
must, therefore look to the particular provisions of 
the statute in order to determine the question whe- 
ther the authority acting under those piovisions acts 
in an administrative or a quasi judicial capacity. 
MR 1950 S C 222, Rel. on. I960 M P L J 100 i I960 
Jab L J 135 : 1960 MPC 117 : 1960 Cri L I 613 j 
AIR I960 Madh Pra 157 (159) (Pt A) (Pr 7) (DB). 

—Art. 226 — Older under Madras Hereditary 
Village Offices Act — High Court has jurisdiction to 
issua writ of certiorari in respect of such order. 
AIR 1952 S C 04, Foil. 1953-2 M L J 644 : 66 Mad 
L W 700 i AIR 1953 Mad 972 ((973, 974) (Pt D> 
(Prs 4, 7). 

Art. 226 — Judicial or quasi-ludicial orders — 
Orders of settlement or Assistant Settlement Olficer 
under Chapter X, Bihar Tenancy Act — (Tenancy 
Laws-Bihar Tenancy Act (S of 18S5), Chap. X). 

Chapter X of the Bihar Tenancy Act would clearly 
indicate that the Settlement Officer and the Assistant 
Settlement Officer have been vested with powers and 
duties of a judicial, or at any rate of a quasi-judicial 
character, and therefore both the Settlement Officer 
and the Assistant Settlement Officer are tribunals 
whose orders are amenable to be challenged and 
quashed by a writ in the nature of certiorari or a 
writ in the nature of prohibition. 1957 B L T R 292 : 
1957 Pat L R 147 : AIR 1958 Pat 4 (7) (Pt B) (Pr"9) 

( 9B). 

—Art. 226-Treasure Trove Act (6 of 1878), Ss. 7, 
16— Enquiry by Collector-Nature of proceedings— 
Quasi.judicial — Procedure. A 1 R 1950 Punj 235 

loron ed ', Treasu,e Tr0ve Act (1878), S. 7. AIR 
I960 Punj 82. 


Art. 226— Quasi.judicial orders— (Mineral Con- 

cession Rules (1949), Itr. 27, 2S, 57 and 59)-(Mi£,e3 
and Minerals (Regulation and Development; Act 
194S*. 

There is no question of violating the principles of 
natural justice where an authority acts in a purely 
ministerial or administrative capacity. In passing 
an executive order which may or not react to the 
detriment of a subject the authority is not bound tc 
give the su oject an opportunity of being heard. 

In the matter of granting or refusing a mining 
lease under the Mineral Concession Rules, J949,' 
neither the State Government nor the Central Govern- 
ment were required by the Mines and Minerals (Regu- 
lation and Development) Act, 1948, or by the viinerafc 
Concession Rules, 1949, framed thereunder to act 
in a judicial or quasi.judicial manner. The orders 
passed by them were no more than ministerial ot 
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administrative acts. The fact that the order of the 
Mate Government was made subject to review by the 
Central Government under Rr. 57 and 59 does not 
mean that these authorities were acting in a quasi- 
judicial manner. The authorities : were not bound 
to hear the applicants. Except in so far as the 
priority between rival applicants may be determined 
with regard to time under R. 32, no guiding prin- 
ciples are laid down for determining the merits of 
V^vanous applicants. AIR 1958 S C 398 and AIR 
^JC222 and AIR 1954 All 144 and AIR 1954 
y, G ‘i40 1 _Disting. 1 54 Cal W N 883 (P C), Rel. on- 

T R ■ ofii d U| i 39, Affirmed. Gl Punj L K 489 I 

', l T, 19 o 9) r, Puni 1332 : AIR 1959 Punj 510 (514, 
ol5) (Pt B) (Prs 15. 1G) (DB). ’ 

(Reversed in AIR 1900 S C 006]. 

"Art. 226 Quasi-judicial proceedings— Power of 
review. 

B\ passing the Marwar Patta Act, the Government 
put tetters on its own power to deal with its pro- 
perty in tbe*area comprised in the former State of 
Marwar and provided certaiu procedure for grant of 
1 atta*- of State lands. -This Act confers rights on 
persons interested in the land for which a person 
makes an application to object to the grant of no 
objection certificate and the matter is decided ac- 
cording to the public interest and to have that 
objection decided in the manner provided by the 
Statute. The proceedings must be of a quasi-judicial 
nature and there can be no review of final orders 
passed m such proceedings unless there is a specific 
provision to that effect in the law. 1957 Raj L W 

<iW5pr S) 9 (DB? ^ ' AIR 195S 50 <5S) 


168 (a). Duty to act judicially. 

Ait. 22G— Madras- Umdu Religious and Chaii- 
tabie endowments Act (19 of 1951), S. 04 (4)-Order 

Y Y rt ^ i • ■ _ I ^ • | . | | is quasi-judicial in 

“ a ?“ re rf £ ail “ re t0 hear the trustees -Order is invalid. 
h"- Ia Sn Subramama v. State of Madras, 190*5 S C D 

j \ 71l A 2 Andh WR(SC) 

(SQ 167 1 A(R 1905 SC 157S 
<loSl, loS2) (Pt A) (Prs 14, 16). 

• Art. 220 — Quasi-judicial order — Mines and 

Minerals (Regulations and Development) Act (1948) 
S. 6— -Rules under, Mineral Concession Rules (1949) 
(as they stood prior to 1954), R. 54 - Review appli- 

?nln Q tT D . u iL to r . glve opportunity to be heard. AIR 



<Pr 9). 

‘Art. 220 -- “Judicial act" includes exercise of 
squasi judicial functions by administrative bodies or 
other authority obliged to exercise such.functions and 
is used in constrast with what are purely ministerial 
acts. 1902 All L J 110. 

Art. 220 — Quasi-judicial tribunal — Commis- 
sioner holding enquiry against subordinate Govern- 
ment servant on charge of illegal gratification. 

A decision of a judicial or quasi-judicial tribunal 
will be quashed if it contains a manifest error 
apparent on tbe face of the record. The enquiry 
held by the Commissioner against the subordinate 
Government servant regarding the charge of having 
accepted illegal gratification is quasi judicial and he 
is under a duty to act judicially. His decision is 
amenable to a writ of certiorari if a proper case is 

made out against It. AIR I960 All 323 (331, 332) 
<Pt D) (Pr 40). ' 

Art. 226— Quasi-judicial decision and adminis- 
trative act— Distinction— Test— Order under S. 7 (2), 


nnn ( l%T°r y) C e ontro J °J Bent and Eviction Act 

(d or 1947)— Issue of wut of certiorari. 

The essential test of a quasi-judicial decision which 
distinguishes it from an administrative act is that the 
law empowering the- quasi- judicial authority to make 
a decision requires a judicial approach, either ex- 

222 SS FoH° r 5y necessary im Plication. AIR 1950 S C 

. proceedings under S. 7 (2) of the U. P. 

Act (1947) are administrative and not quasi-judicial 

n ^an issue * AIR 1959 All 440 

(44o, 446) (pt C) (Prs 1 G, 17). 

Art. ;22G- Jurisdiction of High Court — Judicial 
dec?de SU,UdlCia or administrative powers— Test to 

... , ques *i° n . whether a power is judicial or quasi- 

!i U « -jj 0r ls , merel y administrative has to be 
demded upon the language of the Statute, upon the 
nature ot the power and the consequences of its 
erercuse upon the rights of others and the exigencies 
the situation. The main thing to be considered is 
wheiher tae authority concerned has to decide a 

dispute between two parties or it has merely to take 

no e ot the dispute to inform its mind before it 
( zeroises the power conferred upon it in its dis- 
crenon. In the former case it acts judicially or 

quasi judicially but in the latter case it acts adminis- 

s c 222 - Rel - on - AIR i 95C A " 

G0o (GOG) (Pt A) (Pr 12) (DB). 

Art. 22G— Acting judicially— Meaning of. 

A writ can be issued not only against an inferior 
Court of Justice but also agaiast statutory bodies or 
tribunals. :By the phrase “acting judicially" what 
is meant is not merely strictly judicial acting but also 
quasi-judicial acting or, in other words, an actiDg 
analogous to judicial acting. The term ‘judicial’ does 
not necessarily mean acts of a judge or legal tribunal 
sitting for the determination of matters of law, but 
*°r lthe purpose of this question a judicial act seems 
to be an act done by competent authority, upon con- 
sideration of facts and circumstances and imposing 
liability or affecting the rights of others. There is, 
however, an important limitation to the principles 
above enunoiated and the legislature may by express 
language or by necessary implication vest an absolute 
discretion in tribunal or a body which may not be 
bound to act judiciailv.or quasi-judicially even though 
it may affect the rights and property of others. A 
quasi judicial act requires that a decision: is to be 
given not arbitrarily or in the mere discretion of an 
authority but according to Ihe facts and circumstances 
of the case as determined 'upon an enquiry held by 
the authority alter giving an opportunity to the party 
to be affected of being heard and whenever necessary 
leading evidence in support of his contentions. The 
essential difierence between an administrative or exe- 
cutive act on the one hand and a judicial and quasi 
judicial act on the other is that while in the former 
case, the authority vested with the power to give a 
decision affecting the rights of others, may be bound 
to enter upon an enquiry he is not bound to give a 
decision as a result of the enquiry, tut may act in 
his discretion in utter disiegard of the result of the 
enquiry, in the latter case such authority is bound 
by law to act on the facts and circumstances as deter- 
mined upon the enquiry, in which a person to be 
affected is given full opportunity to place his case 
before the authority even though the decision of such 
authority, whether right or wrong may be final and 
may not be liable to be challenged in a Court of law. 

In order to determine whether a body is requited to 
act quasi-judicially, the whole statute has to be con- 
sidered and the decision has to be baied upon a con- 
sideration of all the relevant provisions. When the 
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right to be affected is a natural or common law right 
of a person, there is a presumption that an authority 
vested with the power to affect such right must act 
quasi-judicially. But this presumption may be rebutted 
by an examination of the provisions of the statute. 
When the right to be affected is a creation of the 
statute itself no such presumption arises at all. Case 
law discussed. I L R (1952) 2 All 783 t 1952 R D 
(HC) 229 : 1952 All L J 342 i A I R 1952 All G3 (67, 
<iS, 69) (Pt B) (Prs 32, 37, 38. 44, 45) (DB). 

Art. 226 — Error apparent on face of record — 

Quasi-judicial proceedings — Previous finding of 
criminal Court— Binding effect. 

A quasi-judicial tribunal cannot ignore the findirgs 
and orders of competent criminal Courts in respect of 
■an offence when the tribunal proceeds to take any 
action on the basis of the commission of that offence. 
A I R 1952 -Mad 853, Rel. on. (1957) 2 Lab L J 238 i 
AIR 195G Andh 203 (205) (Pt A) (Pr 9). 

Art. 226 — Powers of High Court— Excise Appel- 
late Authority — If merely Administrative body — 
Quasi- judicial functions in deciding appeals — Powers 
of High Court. See Eastern Bengal and Assam Excise 
Act (1 of 1910), S. 9 (2). AIR 1957 Assam 182 (DB). 

- — -Art, 220 — Rules under E. B. k Assam Act, 1 of 
1910 — Rules 205, 207, 208, 209 — Scope ol — Settle- 
ment of liquor shops — Choice is with lower autho- 
rities -Duty of appellateauthority— Appellate autho- 
rity can interfere only where the choice made is 
perverse or not in accordance with rules. See Eastern 
Bengal and Assam Excise Act (1 of 1910), S. 36. AIR 
1957 Assam 182. 

- Art. 226 — Quasi-judicial order — University Autho- 
rities, Calcutta — Jurisdiction —Disciplinary action — 
Sub-committee appointed by Examination Board to 
investigate — Committee reporting direct to Syndicate 
—Syndicate in confirming report acts without juris- 
diction. See Calcutta University Regulations, Ch. 25, 
Peg. (5). AIR 1957 Cal 428. 

-Art. 226 — Quasi judicial orders — Essentials — 

— Order of supersession of Municipality —No duty to 
act judicially — Municipalities — Bengal Municipal Act 
<15 of 1932), Ss. 553, 552. A I R 1955 N U C (Cal) 
5591. 

Art. 226 —Quasi-judicial proceeding— [Hydt ra- 
had Public Servants Tribunal of Enquiry Act (23 of 

1950).] 

Where the decision affects the right of a party and 
where theStatute prescribes that the authority should 
hear the objections of a party, institute an enquiry, 
make an investigation and come to a conclusion after 
taking into consideration all the facts and circumst- 
ances of the case, it would be regarded as a quasi- 
judicial proceeding and as such amenable to the 
certiorari jurisdiction of the High Court. 

Hence, a proceeding before a Tribunal constituted 
under the Hyderabad Public Servants' Tribunal of 
Enquiry Act is a quasi. judicial proceeding. The mere 
lact that the order of the Tribunal becomes enforce- 
able only after the Government approves of the same 
would not make the order the less a quasi-judicial 
order to he corrected if need be by a writ of certiorari. 
A I R 1950 S C 188, Rel. on; A I R 1952 M B 105, Ref. 
ILR (1953) Hyd 648 : A I R 1954 Hyd 28 (30) (Pt A) 
(Pr 4) (DB). 

"“Art. 220 — Scope — Statutory authority when is 
said to act quasj-j'udicially. 

A here a statutory authority has power to do any 
net which will prejudicially affect the subject, then 
even in the absence of two opposing parties apart 
trom the authority, the determination by him will be 
quasi judicial if the authority is required by the 


statute to act jidicially. A I R 1950 S C 222 Foil. 
Madh BLR 1956 Civ 803 : A I R 1957 Madh B 4 (5) 
(Pt 6) (Pr 19) (DB). 

Art. 226— Question whether authority is required 

to act judicially or quasi-judicially must in the first 
instance be determined from express provisions of 
the Act under which it functions— If the provisions 
are silent then question has to be determined on con- 
sideration of provisions of the Act and the cumulative 
effect of the nature of rights affected, manner of dis- 
posal and the objective criterion to be adopted. See 
Rice Milling Industry (Regulation) Act (21 of 1958), 
S. 5. AIR 1965 M P 247 (DB). 


“ — Arts 226 and 227 — Administrative order — Deci- 
sion of Excise Commissioner regarding confirmation 
or refusal to confirm sale of liquor shop is an admi- 
nistrative decision — Auction-purchaser is not entitled 
to hearing before Commissioner refuses to confirm 
the auction sale. 

It is well settled that the rule of natural justice 
that a person whose rights are sought to be affected, 
by any action is entitled to a notice and a hearing is 
attracted only, where the authority making the order 
acts judicially or quasi-judicially. Again this rule 
about hearing does not apply where the power to 
make the order is exercised subjectively r AIR 1961 
S C 705 ; A I R 1958 S C 578 ; A I R 1962 S C 1110, 
Rel. on. 

The question whether the authority concerned is 
required to act judicially or quasi-judicially must in 
the first instance be determined from the express 
provisions of the Act under which it functions. If 
the piovisions of the Act are silent, then the question 
whether the authority is required to act judicially 
must be determined on a consideration of the provi- 
sions of the Act and the cumulative effect of the 
nature of the rights affected, manner of disposal 
provided and the objective criterion to be adopted. 
The final determination of the authority cannot be 
regarded as a quasi judicial act unless the authority is 
required by the statute to act judicially or quasi- 
judicially. If the authority is not required to decide 
the matter before it objectively on the basis of the 
material before it but subjectively, then it cannot be 
held to be a quasi-judicial authority. AIR 1961 S C 
705 ; AIR 1962 S C 1217 ; AIR 1962 S C 1110 ; 1950 
S C R 621 ; A- 1 R 1960 Madh Pra 157, Rel. on. AIR 

1963 S C 786 and AIR 1902 S C 046, Disling. 

In considering the question of the confirmation of 
the auction bid the Excise Commissioner can base his 
decision on whatever miterial he thinks fit and how- 
soever obtained in the course of his executive func- 
tions. The question has to be determined from the 
point of view of policy and expediency :and on con- 
siderations such as whether the person making the 
bid will be able to fulfil the contract and whether 
there was likelihood of a higher price still being 
obtained at a re-auction. 

1 he order of the Excise Commissioner refusing to 
confirm sale may be appealable to the Board of 
Revenue. But from that mere fact it does not follow 
that in making the order refusing to confirm the sale 
the Excise Comraisssioner discharged a quasi judicial 
function. AIR I960 Madh Pra 157 ; 1943 (2) All E R 
791 ; 1944 ( 1) AH E R 179, Rel. on. 190 1 lab L I °42 • 

1964 M P L J 237. 


Art. 226 — Judicial or quaii.judicial tribunal — 
Duty of. 

It is not open to a Court or anybody, or officer, or 
aufhanW, who is entrusted with quasi-judicial func- 
tions, to base his decision on mere conjecture and 
speculation. He is not entitled to make an order 

wiihout reference to any evidence or any material at 

> « 59 • A| » ««<»«; 
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Art. 220 — Judicial or quasi.judicial Tribunal 
-Review-Power of-Extent of - Judicial or quasi. 
Judicial tribunal - Whether has inherent power to 

re call or review its own order on ground that it is 

erroneous on merits-Order under S. 42, East Punjab 
Holdings (Consolidation and Prevention of Frag- 
mentation) Act, 1948 -Additional Director, held not 

ATn P iQ l |cf n t0 • 'A 4 ? 1 * or revie w his order on merits. 
AIR 19o9 Punj 45 / , Overruled. 

Held, on facts, that the Additional Director was 
not competent to recall or review his orders on the 
merits and therefore the order, dated 18.3-1961 
passed by the Additional Director has to be quashed. 

The broad and unqualified proposition that Courts 
are empowered to recall or review their eadier er- 
roneous and unjust orders whenever it is discovered 
that the error was due to their own mistaken view on 
the merits of the controversy cannot be accepted as 
correct. So also judicial and quasi-judicial tribunals 
do not possess, in this respect. aDy wider or more 
extensive inherent power than the Courts. Observa- 
tions in the Full Bench decision in AIR 1959 Punj 
457 in this respect are too broadly worded and do 
not represent the correct exposition of law. The 
contention that power to recall an erroneous order is 
distinct and different from power of review and is, 
therefore, inherent in every quasi-judicial tribunal, is 
supported neither by statute nor by any recognised 
principle or precedent, for, power to recall an order 
is only another name for the power to review it, and 

therefore, cannot be claimed as a separate and distinct 
jurisdiction. 

Section 151, C. P. Code, undoubtedly reserves to 
the Court the inherent power to make such orders as 
may be necessary for the ends of justice or to prevent 
abuse of the process of the Court but this power, 
though undefined, and rightly so, cannot be utilised 
tor permitting a judicial or a quasi-judicial tribunal 
to vary and alter any order passed by it on the ground 
that it is later considered to be erroneous on the 
merits. A I R 1963 S C 692, Rel. on. The case of 
void orders, or orders which are without jurisdiction 
certainly stands on a different footing. An order 
which is a nullity or which is invalid does not re- 
quire to be set aside and may be properly ignored, 
for, it is not only bad but is incurably bad. It is 
automatically null and void without more ado, 
though it is sometimes convenient to have it declared 
to be so. Again, power to correct apparent clerical 
cr similar mistakes may also be presumed, but only 
if they do not affect the substance of the decision; 
otherwise there can be no power of review on the 
merits except to the extent that the statute confers it. 
AIR 1959 Punj 457, Overruled. Deep Chand v. 
Addl. Director, Consolidation of Holdings Punjab, 
1964 Cur L J 12S i 66 Punj L R 318 i I L R (1964) l 
Punj 665 i AIR 1964 Punj 249 (257, 258, 259) 
(Prs IS, 22, 25, 26) (FB). ' 

Art. 226 -Judicial or executive act — Executive 

function required to be exercised in quasi judicial 
manner— Effect. 

An executive function does not cease to be execu- 
tive merely because it is to be exercised impartially 
and in accordance with principles of natural justice. 

It is not possible to hold that when an executive 
authority performs some judicial or qua* i- judicial 
function, it ceases to be an executive authority while 
exercising that powder. 59 Punj L R 199 i AIR 1958 
Punj 302 (303, 304) (Pt D) (Prs 4, 5). 

—Art. 228— Judicial or quasi-judicial orders. 

Whether a particular function exercised by an 
administrative tribunal is a judicial function or not 
depends on the nature of decision and on -the pro- 
visions of law according to which that decision is to 


be made. When a question arises, whether an ®utho. 

IhL C "!i te u by an ac * Quasi.judicial tribunal* 
nun one has to see if the tribunal has a duty to 

decide disputes in a judicial manner and declare the 

rights of parties in a definitive judgment. 

To decide in a judicial manner involves that the 
parties are entitled as a matter of right to be heard in 
support of their claim and to adduce evidence in 
support of it and that the authority has to decide 

the matter on a consideration of the evidence pro- 

duced before it. If the decision is to be made by the 
authority on a purely subjective view of the matter 
and not objectively then it is the exercise of adminis- 
trative and executive functions. A I R 1950 S C 188 

1 R 1950 S C 153 ’ Rel * 0D - ILP (1957) Punj 
1728 : AIR 1958 Punj 35 (36, 37) (Pt A) (Pr 4). 

—Art. 226— Natural justice— Quasi-judicial orders 
—Duty to act judicially. 

In the exercise of quasi-judicial function the 
doctrlre of natural justice must be observed and 
complied with by the tribunal, if no procedure is 
laid down in the statute. The doctrine of natural 
justice in substance only means that the interested 
parties should have a fair and reasonable chance 
ot putting their ca'e before the authority or ia other 
words they should have a fair and reasonable hear- 
ts- This doctrine is not concerned with the form 
ot the proceedings taken but with the substance of 

n h r- e / rt matter * 1 L R < I 957 ) Pun j 1728 : AIR 1958 Punj 
35 (36, 37) (Pt B) (Pr 4). 

——Art. 226 — Quasi-judicial orders — Order unde? 
Displaced persons (Verification of Claims) Act — 
(Displaced Persons (Claims) Act (1950), Ss- 5, 6) 
(Displaced Persons ( Supplementary Claims) 
Act (195.4) Displaced Persons (Det ts Adjustment) 
Act (1951), Ss. 2 (3) and 32) — (Displaced Persons 

(Compensation and Rehabilitation) Act (1954), 

S. 7). 

The scope and object of the Displaced Persons 
(Claims) Act, 1950, as set out in the preamble is to 
provide for the registration and verification of 
claims of displaced persons in respect of immovable 
properly in Pakistan. The Officers acting undei this 
Act are under an obligation and duty to observe 
the provisions cf the Civil Procedure Code. They 
have no administrative or executive functions to 
perform. These Officers discharge quasi-judicial 
functions. 

It is clear from S. 7 of the now enacted Displaced 
Persons (Compensation and Rehabilitation) Act of 
1954 that the displaced persons are to receive com- 
pensation on the basis of verified claims registered 
under the Displaced Persons (Verification of Claims) 

Act, 1950 and 195 4. The proceedings and decisions 
under these Acts are quasi jur icial and therefoie 
these proceedings and decisions are subject to the 
controlling jurisdiction of High Couits under 
Art. 226 of the Constitution by issue of writs in the 
nature of certiorari and mandamus. AIR 1950 S C 
188 Rel. on. ILR (1957) Punj 348 1 59 Punj L R 27 r 
AIR 1957 Punj 186 (188, 189) (Pt A) (Prs 5, 6, 7). 

Art. 226 — Quasi-judicial order — Order of Ad- 

* 1 1 „ J - n .1 _ 


im, y ua3i»juuiv.i»i v/ivivi ui 

vocate-General under 8. 92, C. P. Code — (C. P. Code 
(190S), Ss. 9 and 92). 

The real test which distinguishes a quasi-judicial 
act from an administrative act, is the duty to act 
judicially. While the presence of two parties be- 
sides the deciding authority will prima facie and in 
the absence of any other factor impose upon the 
authority the duty to act judicially, the absence of 
two such parties is not decisive in taking the act 
of the authority out of the category of quasi judicial 
act if the authority is nevertheless required by the 
statute to act judicially. 
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The decision of the Advocate General under S. 92, 
Civil P. C., whether the consent asked for should 
be given or not, is a decision affecting the rights of 
the persons. When the consent is sought for, it is 
the duty of the Advocate General to come to a 
definite decision as to whether such consent should 
be given or not. Even (hough the section does not 
specify the manner and the extent of the investiga- 
tion, it is obvious that the section contemplates the 
necessary investigation and inquiries being made by 
the Advocate-General before he finally decides whe- 
ther the sanction or consent applied for should be 
given or not. It is equally obvious that he has to 
make a judicial approach to the question in contro- 
versy and then to arrive at a decision after due con- 
sideration of the facts and the evidence made avail- 
able to him. There cannot be any doubt that the 
decision which the Advocate-General arrives at under 
S. 92 of the Code of Civil Procedure is a quasi-judi- 
cial decision. 

If it is established that in passing the order, the 
Advocate- General acted in excess of his jurisdiction 
or legal authority or that he failed to exercise the 
jurisdiction lawfully vested in him, the order is 
liable to be inteifered with by the issue of a writ of 
certiorari. Case-law discussed. ILK ( 1954) Trav-Co 
369 i A I R 1954 Trav-Co 331 (336, 337, 33S) (Pt B) 
(Prs 10 to 13) (DB). 

[Overruled in AIR 1962 Ker 90 (FB)]. 

168 (b). Duty to observe rules of 
natural justice. 

See also Note 78. 

Art. 226— Procedure— Provided under S. 4, U. P. 

Government Land (Eviction and Rent Reoovery) Act, 
1953, is quasi.judicial— Both the parties are to be 
heard. See Tenancy Laws— U. P. Government Land 
(Eviction and Rent Recovery) Act (29 of 1953), S. 4. 
(I960) All LJ 52. 

Art. 226— Judicial and quasi-judicial tribunals. 

The Custodian in issuing a notification under S. 7 
(3) of the Administration of Evacuee Property Ordi- 
nance (194 9) and requisition under S. 10 (2) (1) exer- 
cises quasi judicial functions. If the orders are in 
excess of jurisdiction or are passed in violation of the 
fundamental principles of justice they can be correct- 
ed by the issue of a writ of certiorari by the High 
Court. ILR (1952) Bom 378:53 Bom L R 621- 
AIR 1951 Bom 440 (445) (Pt B) (Pr 4) (DB). 

Art. 220 — Bengal Finance (Sales Tax) Act (6 of 

1941), S. 11 (1) -Best judgment assessment— Decision 
is quasi- judicial — Authority must observe rules of 
natural justice and base his decision after considering 
evidence put in by assessee. AIR 1965 Cal 498 (501, 
502) (Pt B) (Prs 7, 11, 14. 15). 

; Art. 226-Central Excise Rules, R. 151— Proceed- 

ings for contravention of, are of quasi- judicial nature 
involving obligation to follow rules of natural justice. 
See Central Excise Rules, R. 151. A I R 1962 Madh- 
Pra 112 (DB). 

168 (c). Essentials. 

® Art. 226— Writ of certiorari — When may issue. 

When I he executive authority has to form an opinion 
nbout an objective matter as a preliminary step to the 
exercise of a certain power conferred on it the deter- 
mination of the objective fact and the exercise of the 
power based thereon are alike matters of an adminis- 
tiative character and are not amenable to the writ of 
certiorari. W hen the law’ under w’hich the authority 
is making a decision itself requires a judicial ap- 
proach decision will he quasi judicial. Prescribed 
iorins of procedure are not necessary to make an 
enquiry judicial, provided in coming to the decision 


the well recognised principles of approach are re- 
quired to be followed. Province of Bombay v. Khu- 
shaldas. (1950) 2 Mad L J 703 : 1950 S C J 451 : 80 
Cal L J 330 : 1950 Mad W N 802 : 1950 S C R 621 : 
53 Bom L R 1 j A I R 1950 S C 222 (225, 226) (Pt A) 
(Pr 7). 


Art. 226 — Administrative and quasi judicial order 

— Tests. See Houses and Rents — U. P. (Temporary) 
Control of Rent and Eviction Act (3 of 1947), S. 7. 
1965 All W R (H C) 736. 

Art. 226 — Judicial decision — Tests to find 

whether authority or tribunal functions judicially. 

In order to determine whether a particular body is 
acting in a judicial capacity when performing a parti- 
cular function, out of the various tests so far evolved 
two broad categories have to be taken into consi- 
deration, namely, (i) the character of the judgment 
and (li) the procedural attributes in making the deci- 
sion. ft is necessary to find out whether the perfor- 
mance of the function terminates in the order that 
has conclusive eliect. An authority acts in a judicial 
capacity when after investigation and deliberation 
it performs an act or makes a decision that is binding 
and conclusive and imposes obligations upon and 
affects the rights of individuals : 

It has, in this respect, to be remembered that the 
answer to the question whether a particular body is 
acting in a judicial capacity when performing a parti- 
cular function does not necessarily depend upon the 
degree in which that body's general characteristics 
resemble those of an ordinary Court although the 
degree of resemblance may be a factor influencing a 
decision that the function in question is judicial. 
(1964) 2 Andh L T 94 i AIR 1965 Andh-Pra 69 (72. 
73) (Pt C) (Pr* 10, 12, 15). 


-—Art. 226- Quasi.judicial orders — How to deter- 
mine whether an order is qatsi-judicial order. 

In order to constitute an order as a quasi.judicial 
order the determination must affect the rights and 
liabilities of subjects, which is arrived at after consi- 
deration of facts and circumstances by a competent 
authority although such authority may not be a Court 
in the regular sense of the term. Those elements, 
however, do not conclusively point to a quasi- 
judicial decision as distinguished from an adminis- 
trative decision. (1878) 2 L R (I. R.) 371, (1920) 
A. C. 586, Rel. on. 


In addition to the features mentioned above the 
authority should be under the duty to act judicially. 
This duty to act judicially may exist in situations 
other than those in which there is express statutory 
provision for the determination of an issue anxlogus 
to a lis inter partes : (1931) 2 K. B. 215, (1951) A. C. 
00, (1952) 2 Q.B. 413, Rel. on. 


The functions of an authority acting quasi-judi- 
cially may, in respect of the subject-matter under en- 
quiry, be divided into separate compartments. It 
may thus act both in its judicial and administrative 
capacity in one and the same enquiry. It may be 
under a dut) to act judicially omy at a certain stage 
of its functions. And even in such a case writ will 
issue to quash an order if the decision is in excess of 
jurisdiction committed at a non judicial phase of its 
functions. (1964) 2 Andh L T 94 : AIR 1965 Andh. 
Pra 69 (73, 74, 75) (Ft D) (Prs 17, 20, 21). 


Art. 226- Quasi.judicial order. 

A lis is not always necessary to hold that an order 
is a quasi-judicial one. (1931) 2 K B 215 (243) & AIR 

1950 SC 222, Rel. on. A I R 1957 Andh-Pra 447 
(450) (Pt D) (Pr 11). 

Art. 226- Quasi.judicial orders— Test. 
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In deciding whether certain order is a quasi.judi- 
cial order or not, the test that has got to be applied 
is the test laid down by the Supreme Court in A I R 
1950 S C 222. The test is the famous test laid down 
by Lord Justice Atkin in Fex v. Electricity Commis- 
sioners; Ex parte London Electricity Joint Committee 
Co. (1924) 1 k B 171, and the test is ‘Whether any 
body of persons having legal authority to determine 
questions affecting the rights of subject, and having 
the duty to act judicially, act in excess of their legal 
authority they are subject to the controlling jurisdic- 
tion of the King’s Bench Division exercised in these 
writs. This definition lays down three tests. There 
must be a body of persons who must have legal 
authority to determine questions, the second test is 
that the questions which they have to determine affect 
the rights of subjects, and the third test is that a 
duty must be imposed upon this body of persons to 
act judicially. 61 Bom L R 1 : ILR 1959 Bom 923 i 
AIR 1959 Bom 372 (375) (Pt B) (Pr 4) (DB). 

—Art. 226— Quasi, judicial orders. 

The Court must look at the statute which sets up a 
tribunal or which provides for certain decisions by 
officers, to see whether that statute requires the tribu- 
nal or the officer to act judicially. 

It is not necessary that there should be a formal Iis 
before it could be said that the decision of the autho- 
rity is a quasi.judicial decision. It is sufficient if 
there are proposals aod opposition and evidence has 
to betaken by the authority. (1952) 2 Q B 413 (428), 
Rel. on. 61 Bom L R 1 : ILR (1959) Bom 923 : AIR 
1959 Bom 372 (375, 376) (Pt C) (Prs 4, 5, 6) (DB). 

Art. 226 — Certiorari — Quasi judicial acts — 

Essential requisites— Judicial decision and adminis- 
trative acts — Distinction. 

There are three requisities each of which must be 
tulfil led in order that the act of a statutory body may 
be a quasi.judicial act. They are that the statutory 
body (1) must have legal authority (2) to determine 
questions affecting the rights of subjects and (3) must 
have the duty to act judicially. The first two charac- 
teristics are not exclusive to quasi-judicial tribunals. 

But the third test, namely, tna! the statutory body 
must have the duty to act judicially is the really deci- 
sive test: (1928) 1 K B 411 and AIR 1950 S C 222, 
Rel. on Even in performing an administrative act, 
the authority will have to apply its mind to the mate- 
rials before it. But the distinction seems to lie in the 
method and manner of its arriving at the determina- 
tion. A quasi judicial act necessarily pre supposes the 
application of some judicial process. The necessary 
element of judicial procedure marks off the region of 
administrative action from that of quasi judicial 
determination. A judicial process excludes what is 
called a purely subjective • satisfaction or personal 
opinion regarding a matter. If, on the other hand, a 
statute indicates with sufficient clearness that the 
personal satisfaction of the authority on certain 
matters about which he has to form opinion founds 
his iurisdiction to do certain acts -or make certain 
orders, his function should be regarded as an execu- 
tive function. AIR 1961 J & K 47 (49, 50) (Pt B) 
(Prs 3, 5, 6) (DB). 1 ' 


168 (d). Subjective opinion of authority. 

•Art 226— Natural justice — Decision of Reserve 
Bank being subjective cannot be-challenged as viola- 
tive of principles of natural justice See Banking Com- 
panies Act (1949), S. 35-B (1) (b). 1964 Ker L T S24 i 
AIR 1966 Ker 6. 

168 (e). Enquiry before decision. 

■ Ait- 226 — Tests to decide whether particular 
order is judicjal or quasi judicial as distinguished 


qiT administrative o r de r indicated. 1955 Andh W R 

mV g 746 • AI " 1957 

on matters enumerated in R. 9 of Citizenship Rules 
by making enquiry though no personal hearing is reT 
guired Where there was nothing to show that such 
an enquiry was held the writ in the nature of certi- 

S“i c.i » CI “““ hle Act <““>> 

[Overruled in AIR 1965 Cal 160]. 

.• Arts. 226, 166 (1)— Appointment of Commissioo 
to enquire into the matter of succession to a noble 
man-Firman of Nizam in 1948-Report of Commis. 
sion Chief Minister of State accepting majority re- 

£? rt .7 Nature °*, the order “ Order is qua si. judicial- 
challenge under Art. 220 — Prerogative right of 
Aizam to sanction succession— If survives— Power of 
the Government to confirm succession— Validity — 
(Atiyat Enquiries Act and Hyderabad (Abolition of 

s “ ,b “ i ' (1) - 

— Art. 226 — M. B. Panchayat Act (68 of 1949), 

.* ?. .~7 Act,on of Government under S. 20 is quasi- 
judicial. H 

It is clear from the language of S. 20 that before 
the order of dismissal is passed against Panchayat, it 
r( * ? n given an opportunity to make representation, 
y. fue Panchayat chooses to adduce some evidence to 
disprove the charges levelled against them there is 
nothing in the section to stop them from doing so. 

An opportunity to show cause, therefore, may also 
involve making some kind of enquiry, hearing and 
weighing evidence and considering all the fads and 
circumstances bearing on the merits of the contro. 
versy, before the decision affecting the rights of the 
Panchayat is given. 

In these circumstances it is right to infer that the 
Government is to act quasi-judicially under S. 20 of 
the Panchayat Vidhan. AIR 1950 S C 222 and A IR 
1954 Madh B 101, Rel. on. MBLJ 1955 HCD 569 t 
AIR 1955 M B 173 (174) (Pt B) (Pr 3) (DB). 

16S (f). Duty to decide objectively. 

Art. 226 — Order under S. 20, Hyderabad City- 

Police Act— Satisfaction of Commissioner— Finality- 
Interference by High Court. See Hyderabad City 
Police Act (9 of 1348-F), S. 20. AIR 1954 Hyd 221 
(DB). 

Art. 226— Decision that particular group is back- 
ward — Must be based on objective* approach— Does 
cot depend on subjective satisfaction of State Govern- 
ment — Court can examine the basis of decision. See 
Ibid, Art. 15 (4). AIR 1964 Ker 39. 

• Art. 226— Bihar Private Irrigation Works Act 

(B. and O. 5 ot 1922), Ss. 3, 4 and 5— Action taken by 
Collector under Ss. 3 to 5— It is quasi-judicial. 

Where the Collector proceeds under Ss. 3 to 5 of 
the Bihar Private Irrrigation Works 4ct, 1922, he is a 
quasi-judicial authority and has to decide objectively 
on the basis of the materials placed before him. Col- 
lector of Monghyr v. Keshav Prasad Goenka, '1962) 

2 S C A 70S * (1963) 1 S C R 9S i ILR 42 Pat 1)2 : 

1962 B L J R S63 : AIR 1962 S C 1694 ( 1700) (Pt A) 

(Pr 9). 

16S (g). Duty to act according to law. 

• Art. 32— Scope— Rules made by Governor for 

transaction of business— Applicability to quasi-judi- 
cial acts. 

Per Das, C. J., Bhagwati and Subba Rao, JJ.— The 
concept of a quasi- judicial act implies that the act is 
not wholly judicial, it describes only a duty cast on 
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the executive body or authority to conform to norms 
of judicial procedure in performing some acts in exer- 
cise of its executive power. The procedural rules 
made by the Governor for the convenient transaction 
of business of the State Government apply also to 
quasi-judicial acts, provided those rules conform lo 
the principles of judicial procedure. Gullapalli 
Nageswara Rao v. Andhra Piadesh Road Transpoit 
Corpn. (1959) 2 Andh W R (SC) 150 : (1959) 2 Mad 
L 1 (SC) 156 : 1959 S C J 967 i 1958 Andh L T 1014 : 
(1959) 1 S C R (Supp) 319 : AIR 1959 S C 308 (320) 
(Pt F) (Pr 2S). 

Art. 226 — Bengal Village Self-Government Act 

(5 of 1919) — Rules under, Rr. 0 and 22— Non-com- 
pliance with — Proceedings quashed — See Bengal 
Village Self-Government Act (5 of 1919). AIR 1955 
N U C (Cal) 806. 

Arts. 226, 227 — Quasi-judicial order — Mineral 

Concession Rules (19*0), R. 54 — Order of Central 
Government in revision under R. 54, setting aside 
order of State Government, refusing renewal of peti- 
tioner's mining lease and directing State Government 
to renew same — Order is quasi judicial and State 
Government is bound by directions of Central Govern- 
ment-Order not complied with, by State Government 
—Application lies under Arts. 220 and 227 for direc- 
tion to State Government commanding it to carry out 
order of Central Government and to renew lease. 
MR 1901 S C 182; AIR 1900 S C 000 and AIR 19*4 
S C 1043, Foil. 1964 Jab L J 625 : 1965 MPLJ 79: 
AIR 1965 Madh Pra 159 (160) (Pt A) (Pr 3) (DB). 

Art. 326— Certiorari— Issue of— Order of cancel- 
lation of lease on ground of lessee's failure to keep 
correct accounts passed under Cl. (xvi) of R. 25 of 
Madh>a Pradesh Minor Mineral Rules (1901)— Order 
is quasi-judicial — Order passed in contravention of 
provisions of Cl. (xvi) can be quashed by writ of 
certiorari — AIR 1962 Madh Pra 40, Rel. on. 1965 
M P L J 51 . 1965 Jab L J 130 i AIR 1965 Madh Pra 
153 (157) (PtC) (Pr 10) (DB). 

Art. 226— Quasi- judicial order— Mines and Mine- 
rals (Regulations and Development) Act 1957, S. 13- 
Rules under —Mineral Conce'sion Rules (1900), R. 54 
—Revision application — A pplication barred by time 
—Still applicant is entitled to notice of hearing of 
application and opportunity to represent his case. 
AIR 19*0 S C 606, Foil —Natural justice. 1964 M PL J 
(Notes) 155 : 1965 Jab L J 667 : 1965 MPLJ 655. 

Art. 226 — Certiorari — Interference by High 

Court— Juc icial or quasi. judicial tribunal— Decision 
of— Liability to be quashed by writ Grounds of— 
Erroneous decision— Necessity to prove mala iides. 

A writ of certiorari will issue only if an authority 
exercising a judicial or a quasi judicial power acts 
without or in excess of its jurisdiction and not when 
in the exercise of its jurisdiction it has arrived at a 
decision which is erroneous or wrong. Irrespective 
of whether the decision is right or wrong it is not 
open to the High Court to issue a writ unless the 
officer or authority concerned has acted mala fide 
1951 K L T 714 : II R (1951) T C SOS : AIR 1952 
T C 1 (4) (Pt B) (Pr 12) (DBJ. 

168 (h). Deciding authority party 

to dispute 

See No.c 129. 

168 (i). Duty to pass speaking orders. 

• Art. 226 — Quasi-judicial act — Order under 

o. 5 (3», C. P 6c Berar Revocation of Land Revenue 
Exemption Act must give reasons— It is quasi- judi- 
cial act. AIR 1959 Madh Pra 339 (FB), Reversed. 
See C* r. 6: Herar Revocation of Land Revenue Ex- 
emption Act (37 of 1948), S. 5 (3). AIR 1965 5 C 


Art. 226— Motor Vehicles Act (1939), Ss. 47 and 

64-A— Order of Government under S. 64-A— Inter- 
ference by writ. 

The considerations which should weigh with 
transport authorities in the grant or refusal of a stage 
carriage permit must be germane to the matters men- 
tioned in S. 47, Motor Vehicles Act. The exercise of 
the power by the Government must be 'bona fide 5 
and unbiased. The orders of the tribunals must ‘er 
facie' disclose the reasons which operated on them 
in granting or refusing a permit. The orders must 
be passed after due notice to the parties affected 
thereby. If the aforesaid conditions are satisfied and 
the Government exercises its power under S. 04-A 
‘bona fide/ the High Court will not substitute its 
own notions and opinions for the policies or 'opinions 
of the Government. ILR (1956) Andh Pra 712 i AIR 
1956 Andhra 217 (221) (Pt A) (Pr 19) (DB). 

Art. 226 — Authority exercising pawer concern- 
ing fundamental rights — Duty to give reasons for 
decision. 


vvxicic a piiwcr wu»v.ii\.u u \ jvh du auiuoruy co 
do an act which concerns the fundamental rights of a 
subject and an appeal is provided against the decision 
of such authority, although on the face of the statute 
the power conferred on the authority may appear to 
suggest that the authority had uncontrolled and 
arbitrary power, still the authority is bound to act on 
reasonable grounds and ta give its reasons for com- 
ing to such a decision. A I R 1956 Bom 304 (315 
316) (Pt J) (Pr 21). * 


Art. 220 — Quasi jud ; cial orders — Discretion 

exercise — Alternative reliefs — Granting of lesser- 
relief should be supported by reasons - Non. speak- 
ing orders can be interfered with — Orders of Ap- 
peal Committee under West Beugal Secondary 
Education Act (37 of 1950), Ss. 36 (2) (q), 30 and 
Regulations 3 to 7). 

Where the Appeal Committee on a teacher’s appeal 
against the Management's order dismissing him from 
service, though found grave irregularities in the 
mannei ol termination of his services, did not gi se 

a clear finding that the dismissal was wrongful, but 

graf ted only the lesser alternative relief of compen- 
sation without recording any reasons for its refusal 

to grant the larger relief of re* instatement to which 

he was normally entitled -the order being a non- 
speaking one couid be interfered with. 

Regulation 7 prescribes two alternative reliefs 
which the Appeal Committee may grant in favour of 
a dismissed teacher, if his appeal succeeds, namely 
either re-instatement or gratuity by way of com- 
pensation. The exercise by the Appeal Committee 
of the discretion thus impliedly vested by law should 
not be capricious but guided by principles of justice 
and in an objective manner. When from the facts 
f( und, it is clear that the dismissal is wrongful, the 
Petitioner becomes entitled to re instatement, unless, 

for reasons which must appear he may be given (he 
lesser relief of monetary compensation. The -order 
not containing a clear hnding as to the impropriety 
of dismissal aud mentioning no reasons why re- 
instatement is not ordered, but merely allowing 
compensation which is also not in accordance with 
the provisions of Regulation 7 cannot be sustained 
(1965) 10 Fac L K 223 (Cal). 


Art. 226— Decision by quasi-judicial tribunal 

Reasons for decision when are required to be 
stated. 

Neither principle nor authority requires that a 
quasi-judicial body giv ng its decision must give 
reasons in support of the decision. The only quali- 
fication to this rule is where an appeal is provided 
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against the decision of the quasi judicial body. In 
' r C *u a case the necessity of giving reasons in support 
or the decision is imported Because unless reasons are 
given, it would not be possible for the appellate 
authority to examine the correctness of the decision. 
But apart from such case, there is no obligation on 
a quasi. judicial body to give reasons in support of 
the decision arrived at by it so long as the decision 
is reached after observing the principles of natural 

^ S « C in^i? 65) 6 GuI * L R 5 54 : I LB (1965; Guj 8ili 
AIR 19G6 Guj 175 (177) (Pt B) (Pr 2) (DB)/ 


tainted by consideration of something irrelevant 

iZi? 

Arts. 226, 14 - Discretion— Imposition of heavy 
penalty by customs authorities in exercise of discre- 
lionary power -Discrimination cannot be established 
by citing solitary instance in which lesser penalty 
was imposed - No interference under Art. 228 unless 

AIR 1M5 Kfsoi. “‘* b ' lsh * J - S “ ,bM ' 


Art. 226 Quasi-jadicial orders must be speak- 
ing orders. 

Authorities vested with quasi-judicial powers 
would be well advised to assign reasons for their 
, , er . s ^ suc _h a form as to justify the orders being 
w , * I s described as ‘soeaking orders. 1 AIR 
1901 KeraJa 19 7 and (195L) 1KB 711 (718), Rel. on. 
i96i Ker L T 134 : 1961 Ker L J 469 j AIR 1961 Ker 
301 (302) (Pc A) (Pr 3) (DB). 


“-Art. 226— Administrative order or quasi.judicial 
order— Order of removal of non-departmentai branch 
Post-mister Reasons not given — Interference. 

The order of an administrative authority inflicting 
punishment on the employee is not of an administra- 
te nature b't a quasi-judicial one which? is required 
to De a “speaking 1 ’ order, i. e. one giving reasons for 
it so as to tell the superior authority why the infe- 
rior authority made that order, and the absence of 
reasons in it is fatal to its legality. 

Where the punishing administrative authority 
ordered the removal of an employee— a non-depart- 
mental branch postmaster, but failed to assign rea- 
sons in the order, for doing so, as required under the 
rules, the omission to give reasons amounted to a 
legal error which vitiated the exercise of the quasi- 
judicial power of the punishing authority. The em- 
ployee becomes entitled to invoke the jurisdiction of 
the High Court under Art. 220 for claiming direction 
to the authority for the assignment of reasons ior the 
order. ILR (1901) 2 Ker 245 : 1960 Ker L J 1358 : 
1900 Ker L T 1304 i (1901)1 Lab L J 250 i AIR 
1961 Ker 197 (198, 199) (Prs 4, 5, 7) (DB). 

' 7 — Art. 226 — Industrial Disputes Act (1947), S. 12 
(5) — Order under— Must give reasons— High Court 
under Art. 220 of Constitution can examine reasons 
given by Government. See Industrial Disputes Act 
(1947) S. 12 (5). AIR 1904 Orissa 255 (DB). 

Art 226— Motor Vehicles Act (4 of 1939), S. 02- 

Order under — Must show on its face reasons for 
granting per nit. See Motor Vehicles Act (1939), 
S. 02. AIR 1961 Pat 227. 


168 (i). Discretionary orders. 

Art. 226 — Quasi-judicial order — Discretionary 

orders— Extraneous matters should not be considered 
— Consideration of earlier and later report in grant, 
ing sanctioa to cut trees under provisions of Madras 
Preservation of Private Forests Act (1949). S. 3 (1) 
(a) is not illegal. 

Exercise of discretion in passing quasi-judicial 
orders must not be based on considerations of matters 
other than what is tequired by the statute. 

Where the Collector had upon reports, rejected an 
earlier application of the petitioner for permision to 
cut some forest trees under the provisions of S. 3 (1) 
(a) of the xMadras Preservation of Private Forests Act 
1949, while passing orders oa the subsequent ap- 
plication on the same <ubject upon freshreport.it 
is but proper that the Collector should weigh the 
earlier and later reports on the same subject in 
order to reach a conclusion and if he rejects the 
fresh application after consideration of both the 
Tepoits, it cannot be said that the decision was 


1G8 (k). Illustrative cases of quasi.judicial orders. 

See separate Notes in Pait B (Notes 120 to 

185) relating to various authorities and 
tribunals. 

169. Rent Control Acts, orders under* 

See also Note 120. 

■“Art. 226- Motor Vehicles Act (1939), S. 08-D 
(3) rinal scheme published as approved by officer 
concerned -Writ petitions to High Court - High 
Court setting aside scheme and sending it back for 
reconsideration Order of High Court is analogous 
to remand —Order passed by the officer on reconside- 
ration is fresh order and does not amount to review 
of his previous order-See Motor Vehicles Act (1939). 
S. 08-D (3). AIR 1963 S C 109S. 

■ “““Art. 226— Rent Control Legislation — Power ves- 
ted in Government to exempt particular building or 
buildiDgs from operation of Act — Madras Buildings 
(Lease and Rent Control) Act (25 of 1949), S. 13 — 
Constitutionality — Individual orders of Government 
passed under S. 13— W’hether subject to judicial review 
under Art. 220— Grounds on which exemption cannot 
be justified. See Ibid. Art. 14. (1962) 1 S C J 194 i 
(1962) l M L J (S C) 92 : (1962) 1 An W R (SC) 92 : 

A I R 1961 S C 1731. 

Art. 220— Administrative order— Writ of certio- 
rari — Order of Commissioner condoning delay in 
filing revision under U. P. (Temp) Control of Rent 
and Eviction Act is without jurisdiction — It is amen- 
able to writ jurisdiction irrespective of whether it is 
administrative or quasi judicial. 1965 All L J 211. 

Art. 226 -Order whether judicial or administra- 
tive— Test— Power to determine rights of parlies — 
Not sufficient — No duty to act judicially — Order not 
judicial — Order of State Government under S. 7-F, 

U. P. ( Temporary) Control of Rent and Eviction Act 
(3 of 1947), is only administrative and not quasi- 
judicial. (1903) All L J 752 Overruled). See Houses 
and Rents — U. P. (Temporary) Control of Rent 
and Eviction Act (3 of 1947), S. 7-F. AIR 1904 A1J 
148 (DB). 

Art. 226— Judicial decision — U. P. (Temporary) 

Control of Rent und Eviction Act (3 of 1947), S. 7.F 
— Exercise of power under — State Government if 
under duty to act judicially. 

The state Government is under a duty to a3t judici- 
al 1> when in the exercise of its pawers under S. 7-F 
of the U. P. Control of Rent and Eviction Act it calls 
for the lecord of any case in which the Commissioner 
has granted or refused permission to sue the tenant 
for ejectment and reverses or alters the decision of 
the Commissioner. It follows that the State Govern- 
ment before making its decision under S. 7-F must 
observe the principles of natural justice and give an 
opportunity to the parties alfected to show cause. 

19G3 A‘l L J 752. 

[Overruled in A I R 1904 All 148]. 

Art- 226— Writ of certiorari— U. P. Act 3 of 1947, 

S. 7 F — State Govern nent acting under — Does not 
act judicially or quasi-juiicially. See Houses and 
Rents — U. P. (Temporary) Control of Rent and Evio- 
tion Act (3 of 1947), S. 7-F. 1962 All L J 672. 
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•— Vrt. 220— Certiorari— Administrative orders. See 
Houses and Bents— U. P. (Temporary) Control of Rent 
and Eviction Act (1947), S. 3. 1962 All L J 533. 

Art. 226— U. P. (Temporary) Control of Rent and 

Eviction Act (3 of 1947), Ss. 7-A (1), 7-F, and 7 (2) — 
Powers of District Magistrate to cancel previous allot- 
ment order -Cancellation of previous allotment order 
before accommodation is let out or before tenant 
actuallv occupies some — Order of cancellation not 
judicial or quasi-judicial— Remedy under Ait. 226 not 
open against such cancellation — Scope of S. 7-A ( 1) — 
Government allotting under S. 7-F — Proceedings 
under 0. 7-A (1) not tenable— Allotment by Govern- 
ment — When open — Landlord lettic g by virtue of 
order under S. 7 (2)— Effect of— Order of Government 
and that of District Magistrate quashed. See Houses 
and Rents— U- P. (Temporary) Control of Rent and 
Eviction Act (3 of 1947), S. 7-A (1). 1962 All L J 426. 

Art. 226 — Houses aud Rents — U. P. (Temporary) 

Control of Rent and Eviction Act (3 of 1947), S 3 ( li 
— Revision against order refusing permission to file 
suit for eviction of tenant — Order of the Commissio- 
ner in revision is of a quasi judicial nature— Hence it 
can be quashed if it suffers from apparent error of 
law. If 61 All VV R (H C) 102 : 1961 All L J 32 : 

1 L R (1961) 1 All 300. 

'Art. 22 6— Certiorari — Application under section 
3 (1), V. P. ( Temporary) Control of Rent and Eviction 
Act — District Magistrate must weigh respective claims 
of landlord and tenant before granting or refusing 
the permission lor filing suit for eviction of tenant — 
Provided he has acted in gocd faith and is not shown 
to have misdirected himself as to the purposes of the 
Act his order cannot be successfully challenged. 1961 
All VV R (H C) 102 i 1661 All L J 32 : I I R (1961) 
1 All 300. 


Art. 226— Quasi. judicial order — Proceedings be- 
'ore Rent Con'roller —Order of allotment— Cancella- 
tion without giving opportunity of hearing — Validity 
(Houses and Rents — U. P. (Temporary) Control of 
Rent and Eviction Act (3 of 1947), S. 7). 

The Rent Control and P'vi:tion Officer has the 
power to review or recall an order of allotment He 
can cancel it if the order was obtained by fraud or 
misrepresentation. But before cancelling his order on 
this ground the Rent Control and Eviction Officer 
must inquire into the matter and formally pronounce 
the allottee guilty of fraud. The proceedings are 
quasi-judicial and the allottee must be given an oppor- 
tunity to meet the charges of fraud or misrepresenta- 
tion. T urther, in the ca^e of a tenant in possession his 
tenancy rights partake of the character of property 
rights. A man must not be deprived of his property 
without being given the opportunity cf being heard. 
AIR 1954 All 144, Rel. on. 

Where the order cancelling the allc tment of the 
shop is passed without giving the petitioner a proper 
opportunity to show cause against the proposed 
action, it is an illegal order and liable to be quashed 
on that ground alone. 1959 Ail VV R (11 C) 214 AIR 
19d 9 All 580 (582, 583) (Prs 7, 12). 

—-Art. 220 — Since the proceedings under S. 7 (2) 

a lil U ; P -( Temporary) Control of Rent and Eviction 
Act (3 ol 1947) are administrative and not quasi-judi- 

(44 6)7^0 HF C £^ i0rari can issue - AIR 1959 All 440 

“Art. 225 — Determination of rea5onablo annual 
rent of shop —Duty of Rent Controller— Power whe- 
jhcr quasi-judicial — Opportunity of being heard — 
Duty to give. See Houses and Rents-U. P. (Temporary) 
.° Pent ari( ^ Eviction Act (3 of 1947), S 9 

(2) (0.1959 All WR (II C)187. 

7 Art * 2 26— Jurisdiction of High Court — Orders 
under Rent Control Act -Certiorari to quash. 

[Vol. 4.] Fn. D. 73. 


Where the petitioner’s application under S. 3, U. P. 
Control of Rent and Eviction Act, for permission to 
file a suit against his tenant for eviction was dismissed 
by the Rent Control Officer on the ground that it was 
not boDa fide, after giving a fair opportunity to both 
sides to be beard and after the officer had made an 
inspection of the property in dispute, the decision 
was within the competence of the Rent Control Officer 
and could not be challenged in a writ petition. 1959 
All L J 733. 

Art. 226— Administrative orders. 

Administrative orders such as under S. 7-A of (J. P. 
(Temporary) Control of Rent and Eviction Act can 
be quashed in erercise of the general powers con- 
ferred by Art. 220 of the Constitution to issue direc- 
tions or orders, and an order passed without jurisdic- 
tion which adversely affects a person ought ordinarily 
to be set aside. A I R 1959 All 16, Foil. 1959 All 
VV R (H C) 192 : 1959 All L J 203. 

— —Art. 226— Scope of 8. 3 (4) of U. P. Act 3 of 1947 
—Suit filed on- permission of Commissioner— Effect on 
application under 8. 7-F — Powers of State Govern- 
ment — State Government was competent to consider 
the application — Rejection of the application on 
account of filing of suit held amounted to non-exer- 
cise of jurisdiction vested under S. 7-F. See Houses 
and Rents — U. P. (Temporary) Control of Rent and 
Eviction Act (3 of 1947), S. 3 (4). 1958 All L J 724. 

Art. 226 — Administrative orders- Order passed 

by Rent • ontio! and Eviction Officer under S. 3 and 
S. 7 of the U. P. Act 3 of 1947 — Nature of — Order is 
administrative — District Magistrate has no power to 
reviie order passed by Pent Control and Eviction 
Officer -Power r f 1 enl Control and Eviction Officer to 
rescind or modify h»s own previous order. See Houses 
and Rents— U p - (Temporary) Control of Rent and 
Eviction A ct (3 of 1947), S. 3. 1958 All L J 234. 

Art. 226 — Question of inconvenience to tenant — 

Duty of Pent r ontiol and Eviction Officer to consider 
—Power of High Court to interfere in exercise of 
discretion under Art. 226, Constitution of India. See 
Houses and Rents — U. P. (Temporary) Control of 
Rent and Eviction Vet (3 cf 1947), S. 3. 1958 All 
L J 234. 

Art. 226 — Scope — Order of Rent Controller- 

Duty to give opportunity of being heard. !‘ee Houses 
and Rents — U. P. (Temporary) Control of Pent and 
Eviction Act (3' of 1947), S. 7-F. A I it 1957 All 359. 

Art. 226— Houses and Rents — U. P. (Temporary) 

Control ot Rent and Eviction Act (1947), S. 7 (])— 
Order under — Nature ot revision — Writ petition— 
Maintainability. 

An erder undei S. 7 (1), U. P. Act 3 of 1947 is an 
administrative order. The High Court can in the 
exercise ot its powers under Art. 226 ot the Constitu- 
tion interfere with an administrative order it it is 
passed by an authority which is not competent to do 
so or is otherwise without jurisdiction. 1957 All L I 
912. 

Art. 226 — Order of allotment made without 

ascertaining whether pievious tenant has vacated — 
Quashing of order. See Houses and Rents — U. P. 
(Temporary) Control of Rent and Eviction Act (3 of 
1947), S. 7. 1957 All L J 119. 

Ait. 226 — Allotment order without complying 

with R. 7 — GoverrmeLt net inteiteiing under S. 7-F 
— Nature of older— Issue of writ of ceitioiari against 
allotment order. See Houses and Rents— U. P. (Tem- 
porary) Control of Rent and Eviction Act (3 of 1947) 

S. 7-F. I L R (1957) 2 All 463. ' 

Art. 226— Certiorari — Order of District Magis- 
trate and Rent Control und Eviction Officer can- 
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celling order of allotment— (Houses and Rents— U. P. 
(Temporary) Control of Rent and Eviction Act (3 of 
1947), S. 7). 

The Rent Control and Eviction Officer passed an 
order of allotment under S. 7, U. P. (Temporary) 
Control of Rent and Eviction Act (3 of 1947), but 
subsequently, in pursuance of an order of the District 
Magistrate, cancelled that order. The allottee applied 
for a writ of certiorari. 

Held, that an order of allotment is not a judicial or 
a quasi-judicial order and therefore a writ of certio- 
rari could not issue. But in order to give redress to 
the petitioner against the illegal orders passed by the 
District Magistrate and on his command by the Rent 
Control and Eviction Officer High Court had juris- 
diction to issue a writ of any other description as the 
situation may demand. In the circumstances of the 
case, High Court directed that a writ of prohibition 
should issue to the District Magistrate and the Rent 
Control and Eviction Officer forbidding them to 
enforce their order cancelling allotment. 

A writ of mandamus should also issue to them 
directing them to give effect to the previous order of 
allotment. 1955 All L J 252 i A I R 1955 All 501 
(505) (H E) (Pr 2S) (DB). 


Art. 226— Houses and Rents — U. P. (Temporary) 

Control of Rent and Eviction Act (3 of 1947), S. 7 *a 
—E xercise of jurisdiction in quasi judicial capacity— 
Cancellation of order of allotment by Rent Control 
and Eviction Officer when amenable to writ of certio- 
rari. A I R 1955 N U C (All) 4811. 


Art. 226 — Nature of High Court’s power — In- 
correct decision by Rent Control Officer having juris- 
diction — Decision will not be set aside. A I R 1955 
N U C (All) 2031. 

Art. 226— Power of High Court to issue certiorari 

and prohibition- Order under S. 7-D of U. P. (Tem- 
porary) Control of Rent and Eviction Act 3 of 1947 
held without jurisdiction — Order is quasi-judicial 
order — Enquiry cannot be dispensed with — High 
Court can issue certiorari and prohibition. A I R 
1955 N U C(A11) 1717. 


—Art. 226-Houses and Rents - U. P. (Temporary) 
Control of Rent and Eviction Act (3 of 1947), S 7 D 
—Quasi-judicial order — Order of Rent Control and 
Eviction Officer under S. 7-D is quasi-judicial. AIR 
1955 tf U C (All) 1717. 


Art. 226 -Quasi-judicial order— Order under S. 3 

(3), U. P . Kent Control and Eviction Act is quasi- 
judicial Certiorari can issue — (Houses and Rents — 
U. P. (Temporary) Control of Rent and Eviction Act 
(3 of 1947), S. 3 (3)). A I R 1955 N U C (All) 1714. 


Art. 226 — Order under S. 7, U. P. (Temporary) 

Control of Rent and Eviction Act, 1947 — Petition 
under Art. 226 to quash an order— When lies. 

Finding that accommodation should be let to A is 
not an order under S. 7 of the Act. It is actually an 
order directing the owner of accommodation to let it 
out to allottee that is an order under S. 7 — Finding 
actually amounts to expression of opinion, given 
reasons that he would in future pass an order under 
S. 7 in favour of A — Such expression of opinion has 
no statutory force and if it is set aside by Commis- 
sioner in revision, the latter’s order also has no statu- 
tory force — No petition will lie to quash such order. 
A 1 R 1954 All 606 (606, 607) (Prs 4, 5). 


P^ies and in dealing which he is expected to act 

judicially even though he does not constitute a judi- 
cial body. 1 


ouD-secuon OI a ot U. F. Act 3 of 1947 makes 
the order of the Commissioner in revision final subject 
to any order passed by the State Government under 
o. 7-F. But under S. 7-F the State Government is 
given absolute discretion to pass any order it con- 
siders necessary for the ends of justice on perusal ol 
the order. It is not required to give notice to the 
parties or to afford them oppoitunities to lay or to 
argue their case before it. In passing such a discre- 
tionary order the State Government does not act in a 
quasi-judicial capacity. Therefore no writ of certiorari 
can be issued to the Government in connection with 
its orders under S. 7- F of the Act. AIR 1954 All 
232 (233, 234) (Prs 3, 5, 6) (DB). 

[Overruled in A I R 1965 S C 1767.] 


—Art. 226 — Order of allotment, validity. See Houses 
and Rents — U. P. Temporary Control of Rent and' 
Eviction Act (3 of 1947), S. 7. AIR 1954 All 6 (DB). 


Art. 226 — Houses and Rents — U. P. Temporary 
Control of Rent and Eviction Act (1947), S. 7— Allot- 
ment of accommodation— Jurisdiction of Rent Control' 
Officer— (Civil P. C. (1908), S. 9 — Special Tribunal) — 
(Evidence Act (1872), S. 115), See Houses and Rents— 
U. P. Temporary Control of Rent and Eviction Act 
(3 of 1947), S. 7. AIR 1953 All 458. 


"““Art. 226— Houses and Rents — U . P. Temporary 
Control of Rent and Eviction Act (1947), S. 17— Rules 
under, Rr. 6 and 7 — Order without considering the 
claim of landlord cannot stand. See Houses and 
Rents— U. P. Temporary Control of Rent and Eviction 
Act (3 of 1947), S. 17. AIR 1953 All 354. 

—Art. 226 — Quasi judicial Order — Order under 
Cl. 28, C. P. and Berar Rent Control Order for vacat- 
ing premises — Interference. See Houses and Rents— 
Central Provinces and Berar Rent Control Order 
(1947), Cl. 28. I L R (1958) Bom 563. 

Art. 226— Powers of High Court — Interference 

with order of appellate or revising tribunal — Order 
reviewed on reconsidering facts not considered before 
— High Court will not interfere. See Houses and 
Rents — C. P and Berar Letting of Houses and Rent 
Control Order (1949), Cl. 23 (2-A). 1958 Nag L J 
(Notes) 41. 

—Art. 226 — West Bengal Premises Rent Control 
(Temporary Provisions) Act (1948), S. 7 — Amount 
paid by lessee towards costs of repairs of premises 
for purposes of development — Amount whether is 
premium or salami — Wrong order made by Rent 
Controller— Writ of certiorari if can be issued against 
Rent Controller. See Houses and Rents— VVest Bengal 
Premises Bent Control (Temporary Provisions) Act 
(S3 of 1948), S. 7. AIR 1952 Cal 56. 

Art. 226 — West Bengal Premises Rent Control 

(Temporary Provisions) Act (1948), S. 32(4) Powers 
of Appellate Authority— 'Decide the appeal, meaning 
of — Order in excess of jurisdiction Writ or certioran 
or prohibition — (Special Tribunal). See Houses and 
Rents — We^t Bengal Premises Rent Control (Tem- 
porary Provisions) Act (38 of 1948), S. 32(4). (’51) 87 
Cal L Jour ISO. 


Art. 226 — Scope — (Houses and Rents — U. P. 

(Temporary) Control of Rent and Eviction Act (3 of 
1947), Ss. 3, 7-F). V 

A writ in the nature of certiorari can be issued to 
judicial or quasi-judicial bodies. One acts in quasi, 
judicial capacity when one has to ascertain facts or 
law with respect to a certain dispute between the 


I Arts. 226 and 227 — Order of Rent Controlles 

under special enactment. 

Per Majority (Qamar Hasan J., Contra): When tho 
Rent Controller enquires .into the case before mm 
under the special enactment he is exercising the 
powers as a persona designata and as such his deci- 
sion is subject only to the certiorari and not rev*,. 
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fional jurisdiction of the High Court. Case-law 
reviewed. 

Per Qamar Hasan, J.— The Rent Controller is sub- 
ject to the extraordinary jurisdiction of the High 
Court under S. 17 of the Hyderabad High Court Act. 

Per Full Bench — After the 20th of January 1950, 
though not in revision but in the exercise of its 
powers of superintendence, the High Court can 
always set right the order passed by a Court of a 
Tribunal or aDy authority. The powers under the 
revisional jurisdiction, though to a certain extent 
limited in their scope, are wider than the powers 
under certiorari. Kishorilal v. Raja Rameshwardas, 
I L R (1952) Hyd 854 i A I R 1953 Hyd 67 (68, 71, 
73) (Prs 2. 6. 18) (FB). 

Art. 226— Order for eviction passed under Cl. 9 

of Travancore Cochin Building (Lease and Rent Con- 
trol) Order (1950) — Can be executed under S. 14 — 
Even if the order is wrong the discretionary jurisdic- 
tion conferred by Arts. 226 and 227 cannot be exer- 
cised so as to correct an error of such kind by substi- 
tuting an order which is manifestly just with an 
order which would be manifestly unjust. See Houses 
and Rents- Kerala Building (Lease and Pent Control) 
Act (16 of 1959), S. 14. I L R (1963) 1 Ker 402. 

— -Art. 226— Appeal against order passed without 
jurisdiction— Duty of District Judge. See Houses and 
Rents — M. B. Sthan Nivantran Vidhan (15 of 1950'', 
S. 9. AIR 1954 Madh Bha 191 (DB). 

A»t. 220— Interference— Grounds- Landlord and 

tenant-Finling about sub.lettiDg— Absence of direct 
evidence— Interference. See Houses and Rents -C. P. 
and Berar Letting of Houses and Rent Control Order 
(1949), Cl. 13 (3) (iii). 195S MPLJ (Notes) 126. 

Art. 226- Interference — Grounds — Rent Control 

Act— Order under — Hardship to tenant — If ground 
for interferer.ee. See Houses and Rents — C. P. and 
Berar Regulation of Letting of Accommodation Act 
(11 of 1940). ] 95S M P L J (Notes) 35. 


Art 226— Improper exercise of power of requisi- 
tion under S. 3(3), Madras Buildings (Lease and Rent 
Control) Act (25 of 1949) — Writ of certiorari. See 
Houses and Rents— Madras Building (Lease and Bent 
Control) Act (25 of 1949), S. 3(3). (1955) 1 Mad L J 

45* i 68 Mad L W 224 : A I R 1955 N U C (Mad) 
3217. 

-Art. 226 — Appellate authority reducing rent arbi- 
trarily end in disregard of provisions of law— Mani- 
fest injustice — Older can be quashed by writ of 
certiorari. See Ilouves and Rents — C. P and Berar 
Letting of Houses and Pent Control Order (1949), 
Cl. 4. AIR 1953 Nag 284 (DR). 


Art. 220-Certiorari — (Civil P C. (1908), S. 9 
Special Tribunal; - (Houses and Rents — C. P. e 
Berar Letting of Houses and Rent Control Ord 
(1949). Cls. 13 and 21 (3)). 

Order in remand, while holding applicant's cla 
for relief inder Item (a) of Cl. 13^3»(vi i of C. P. ai 
tierar Letfirg of Houses and Rent Control Order w 
barred by Sub.Cl.(9 of that clause, directing A. D. 
,° investigate his claim for relief under Item (c) 

’ ( ?u (vi, T*>* D ‘ C * weeds in jurisdiction 
holding that claim under latter clause also w 

barred tor the same reason as for relief under form 

c ause and not investigating the genuineness of th 

claim as directed by High Court-Hence his ord 

Za qUashed °n that ground even if it is co 
ded that powers of High Court to issue writs a 

k by t , ho P r ® vis >on in the Order which mak 

;, q L C ’ s 0 2*ers final. 1953 Nag LJ 279 , I L 
(Pr 8) (DB) 228 ‘ A 1 R 1953 N,g 148 U 50) (Ft ( 


Art. 226— Certiorari— C. P. and Berar Letting of 

Houses and Rent Control Order (1947), Cl. 4— Retros- 
pective fixation — (Civil P. C. (1908), S. 9 — Special 
Tribunal). See Houses and Rents — C. P. and Berar 
Letting of Houses and Rent Control Order (1949), 
Cl. 4. AIR 1953 Nag 146. 

— Art. 220— Certiorari — Houses and Rents — C. P. 
and Beiar Lettirg of Houses and Rent Control Order 
(1949), CL 5 — Tax enhanced before date of petition 
cannot be taken into account — Order which does so 
is unsustainable — (Civil P. C (1908), S. 9 — Special 
Tribunal). See Houses and Rents — C. P. and Berar 
Letting of Houses and Rent Control Order (1949' 
Cl. 5. AIR 1953 Nag 146. 

Art. 226 — C. P. and Berar Letting of Houses and 

Rent Control Order (1949), CL 13 (3) (vi) — Landlord's 
needs — Order by Rent Controller — Certiorari. See 
Houses and Rents— C. P. and Berar Letting of Houses 
and Rent Control Order (1949), CL 13 (3) ( vi). AIR 
1953 Nag 144. 

Art. 226— C. P. and Berar Letting cf Houses and 

Rent Control Order (1949), Cls. 13, 23 aod 25— Allot- 
ment ol house to Government servant — Subsequent 
retirement from service Effect — Termination of 
tenancy-Law applicable— Notice by Pent Controller 
to vacate house on retirement — Validity — T. P. Act 
(1882), S. 106. See Houses and Rents — C. P. and 
Berar LettiDg of Houses and Rent Control Order 
(1949), Cl. 13. AIR 1953 Nag 31. 


Art. 226— C. P. and Berar Letting of Houses and 

Rent Control Order, Cls. 13 and 21— Writ — Certio- 
rari— Essentials. 


The writ of certiorari lies if two conditions a re 
fulfilled, The decision of the authority must be judi- 
cial or quasi-judicial and the challenge must be 
in respect of excess or wont of jurfsmetion of the 
deciding authority. AIR 1950 S C 222 (227), Foil. 


There can be no doubt that the question whether 
the landlord is entitled to a permission under Ci. 13, 
C, P. and Berar Letting of Houses and Rent Control 
Order is at any rate a quasi-judicial determination. If 
therefore the order in appeal is without jurisdiction 
the case is fit for issue of the w-rit. 1951 Nan LI 
(Notes) 102 (DB). 5 J 


Art. 226— C. P. and Berar Letting of Houses and 

Bent Control Order (1949), Cl. 13 (3) (vi) (a) — Land- 
lord’s application for possession on ground of bona 
fide requirement -Order refusing application-Order 
if can be quashed by way of writ of certiorari See 
Houses and Rents -C. P. and Berar Letting of Houses 
and Rent Control Order (1949), CL 13 (3) (vi) (a). AiR 
19o2 Nag 4. 


Art. 226 Certiorari — Allotment of house to 
Government servant — Subsequent retirement from 
service — No automatic termination of tenancy — 
Notice by Rent Controller to vacate house or retire- 
ment quashed. See Houses and Rents— C. P and Berar 
Letting of Houses and Bent Control Order (1949) 
CL 13. 1952 Nag L J 400 (DB). ’ 


nfiu rt n 2 iV/ C |\ P 'r* n 5 Berar IIous , e Rent Control 
Urder f CJ. 13 (vi) Certiorari or mandamus. 

Landlord applying for eviction-Tenant contesting 
maintainability— Rent Controller holding apolication 
Competent-Landlord appealing-A. D C. dismission 
appeal as not maintainable— Certiorari and not man 

107 “dB) appr0priate writ ' 1951 NagLJ (Note,) 


w ^u-wiucr against oeaa person — Order 

for possession. See Houses and Rents —CP and 

l jn&SfFsr’ 1 or,,er ' a 23 ,i1 - 
“iJfrS - 
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technically illegal No substantial injury caused there- 
by to writ-petitioner — Held, discretionary power under 
Art. 220 should not be exercised to interfere with 
order. AIR 1952 S C ] 92, Rel. on. ILR (1965) Cut 
574. 

‘Art. 226 - Applicability — Magistrate directing 
payment ot arrears of rent to landlords within speci- 
fied time-In cise of default, tenant liable to evic. 
tion— Amount deposited in Court — Direction com- 
plied with — Writ application is maintainable — 
Houses and Rents — Orissa House Rent Control Act 
(13 of 1958), S. 7. 

Where in a writ petition against an appellate order 
of the District Judge whereby the tenant was allowed 
to continue occupation of tne premises on payment 
of arrears of rent within a specified time to the land- 
lords, it was contended that the writ petition was not 
maintainable because the amount was not paid to the 
landlords but was deposited in Court with a prayer 
to the Court that the amount should not be handed 
over to them : 

Held, that depositing the entiie amount in Court 
to the credit of the landlords was full compliance 
with the order ot the Magistrate in terms and the 
order of eviction did not operate on the performance 
of the conditions imposed, so that their contention 
that the writ application was not maintainable as the 
tenant did net comply with the direction was devoid 
of force. ( 1964) GOJD 152 j 30 Cut L T 497. 

Art. 220 — Error apparent on face of record — 
Rent control case for eviction of tenant on ground of 
landlord’s bona fide requirements — No findings as to 
fair rent -Direction that rent should be paid from 
certain date at rate higher than that claimed by land- 
lord is error apparent on fa:e of record— Houses and 
Rents— Oriss* House Rent Control Act 03 of 1958' 

S 7. (1904; 6 O J D 152: 30 Cut LT 497. 

— Art. 226- Houses and Rents— Orissa House Rent 
Control Act (11 of 1951). S. 7 — Act not in force during 
period in dispute — Rent Controller fixing fair rent at 
varying rates— Fixation cot under any statutory pro- 
vision but as persona desiguata - Discretion of Rent 
Controller cannot be interfered with under Art. 220 
of Constitution. See Houses and Rents — Orissa 
House Rent Control Act (II of 1951), S. 7. ( 196 1) 3 
Orissa J D 169. 

Art. 226 — Houses and Rents — Bihar BuildiDgs 

(Lease, Rent and Eviction) Control Act (1447), S. 11 
(2) (a) (as amended by Bihar Act 10 of 1955) — Allot- 
ment order without satisfying conditions mentioned 
in S. 11 (2) (a) about notice — Order is ultra vires 
and can be quashed. See Houses and Rents — Bihar 
Buildings (Lease, Kent and Eviction) Control Act (3 of 
1947) (as amended by Bihar Act 10 of 1955), S 11 
(2) ia). AIR 1901 Pat 254. 

Art. 226 — Houses and Rents — Bihar BuildiDgs 

(L^ase, Rent and Eviction) Control Act (1947), S. 11 
— Wrong decision of Rent Controller on miscons. 
truction of S. 11 — Order cannot be interfered with 
under Arts. 226 and 227. See Houses and Rents — 
Bihar Buildings ( Lease, Rent and Eviction) Control 
Act (3 of 1947 \ S. 11. aIR 1955 Pat 142. 

Ait. 226 - Houses and Bents — Bihar BuildiDgs 

(Lease, PeDt and Eviction) Control Act (1947), S. 11 
(1) (a) — Non-payment of rent — Irregular piyraent 
amounts to — No error of law- No interference with 
decision of Rent Controller under Art. 220, Cons- 
titution of India. See Houses and Rents — Bihar 
BuildingsfLease, Bent and Eviction) Control Act (3 of 
1947), S. 11 (1) (a). AIR 1955 Pot 142. 


4655™* ° rder (1947) ’ S ‘ 0 (2)- AfH 1955 Nuc (Raj> 

— Art. 226 - Patent error of law - Houses and 
Rents -Jamur Rent Control Order (1947), S. 6 (2) 

and Second Sch., S. 1 (b) (i). w 

c , ex P«* s meaning of S. 1 (b) (i) of tbe second 
schedule of the Jaipur Rent Control Order is that in 
case the premises were on hire on the 1st day of 
September, 1939 then the standard rent is to be fixed 

?nnn he t ®? 1 P a ( y abl « OB the 1st day of September, 
if. 39 ; "^ere the Collector in appeal held that as 
the shop was not given on rent on the first dav of 
September 1939, but was previously Jet out, second 
schedule of the Jaipur Rent Control Order did not 
apply to this case anfi the standard rent was, there- 
in oj term L~ under the provisions of S. 0 (2) of 
he Order, the collector in deciding the appeal has 
committed a patent error in interpreting S. 1 (b) (i) of 
the second schedule of the Order and he bas exercised 
dks jurisdiction erroneously under S. 6 (2; of the 
Oraer which it was not open for him so to do, if he 
ad not misconstrued the plain meaning of the 
provisions of the second schedule of the Order. 

tW C i er fhese circumstances, it is the duty of the 
High Court to correct the error committed by an 
interior Court and to direct it to exercise its jurisdic- 
tion according to Jaw. The decision of the Collector 
acung as an appellate authority in a case under the 
Jaipur Rent Control Order is in exercise of his judi- 
cial or quasi-judicial functions and consequently his 
decision is amenable to the jurisdiction of the High 
Court in Lsuing a writ of certiorari under Art. 220 
of the Constitution of India. A I R 1951 Bom 303, 
Rel. on. 1952 Raj L W 29 « I L R (1951) 1 Raj 639 : 
AIR 1952 Raj 107 (108, 109, (Prs 1, 3, 5) (DB). 

Art 226 — Application by owner for writ of 
certiorari against Rent Control authorities to quash 
order of allotment of building to R — Allotment 
order fouu j void and quashed — But it is beyond 
scope of the application tor a writ to direct R to 
surrender possession to petitioner with mesne profits. 

AIR 1955 NUC (Sau) 4113. 

Art. 226 — Order of Rent Controller under Tra- 

vancore-Ccchin Buildings (Lease and Rent Control) 
Order, 1950 erroneous but not without jurisdiction 
High Court will not interfere — The question as 
to whether business which is in fact conducted by the 
husband of the landlord can be said to be a business 
that l he landlord is carrying on, within the meaning 
of clause (3) to S. 9 is a matter which can, and has 
to be decided by the authorities under the Act and 
the parties are bound by the final order passed in 
the proceedings however erroneous it may be— Tri- 
bunal hiving authority has jurisdiction to decide 
rightly or wrongly —(Houses and Rents— Travancore- 
Cochin Buildings (Lease and Rent Control) Order 
(1950). S. 9 (3). ILR (1951) T C 624 i 1951 Ker L T 
638 : AIR 1952 TravCo 125 (1 26) (Pt A) (Pr S). 

Art. 226 — Certiorari — Application for eviction 

ot tenant under Rent Control Act — Jurisdiction of 
Rent Controller on denial of landlord’s title. See 
Houses and Rents — Travancore-Cocfiin Buildings 
(Lease and R*ent Control) Order (1950), S. 9(1), 
Proviso 2. AIR 1954 Tray. Co 291 (DB). 


Art. 226 — Determination of standard rent — Im- 
provements and alteration in premises — Interference 
under Art 220 -See Houses and Rents — Jaipur Rent 


Art. 226 -Certiorari, writ of— Erroneous decision 
—No interference. 

Certiorari will not lie when the authority en- 
trusts I with the decision of a question acts within 
jurisdiction and the only criticism is that this deci- 
sion is erroneous. AIR 1952 TC I, AIR 1952 T C 
125, AIR 1950 S C 222 and AIR 1951 S C 115. Foil. 

The Travancore Buildings Rent Control Order 
(1122) creates a self-sufficient and complete machi- 
nery for the decision and disposal of matters specified 
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therein and if the authorities functioning thereunder 
decide matters within their jurisdiction, it is beyond 
the competence of the High Court to interfere with 
such exercise even though their decision may appear 
to be erroneous. 1952 Ker L T 355 : AIR 1953 T C 
70 (74) (Pt D ) (Fr 10). 

170. Requisitioning order. 

—Art. 220 — Application asking for not only writ 
of certiorari but any suitable orders — Application 
is maintainable even against administrative order — 
U. P. (Temporary) Accommodation Requisition Act 
(25 of 1947), S. 3. 

When th« law under which the authority is mak- 
ing a decision, ifself requires a judicial approach, 
the decision will be quasi-judicial. A perusal cf the 
provisions of the U. P. (Temporary) Accommodation 
Requisition Act, 1947, will show that it does not 
require the District Magistrate to make a judicial 
approach when he has to requisition an accommo- 
dation undtr S. 3. He is under no obligation to call 
tor objections, to take eviderce and to give a hearing. 
It is doubtful whether the order passed by the 
District Magistrate in such a case is quasi. judicial 
in its nature In such a case a writ ot certiorari is 
not permissible. Nevertheless, Art. 226 is now so 
wide that if any authority acts against law then an 
application under that article is maintainable against 
the authority for the issue of proper diiections to 
act according to law. When in an application under 
Art* 226 in tne prayer the applicant has asked for 
suitable orders to be passed as may be thought lit 
and proper and not for a writ of certiorari only, the 
application against such an order is maintainable. 
1952 R D (HC) 161 i 1952 All W R (HC) 241 i 1952 
All L I 163 . ILR (1953) I All 216 : AIR 1952 All 
636 (S3 S j (Pt A) (Fr 3) (DB). 

~ — Art. 226 —Order under S. 3, Assam Land (Requisi- 
tion and Acquisition) Act, 1948, is admiriistiative 
oider — Finding on question of 'public purpose' — 
Interference under Arts. 226 and 227. See Assam 
Land 'Requisition and Acquisition) Act (25 of 1948), 
5- 3 :as amended by Order dated 24-4-52). AIR 

1952 Assam 143 (DB). 

Art. 226 — Order under S. 3, Assam (.and (Re- 
quisition and Acquisition) Act — Nature of proceed- 
ings— proceedings are not judicial or quasi judicial 
— They can be challenged only on ground of excess 
of jurisdiction or mala fides. See Assam Land (Fe- 
quisition and Acquisition) Act (5 of 1948), S. 3. AIR 

1953 Assam 177 (DB) 

“ Art. 226 — Assam Land Requisition and Acquisi- 
tion Act (1948), S. 3 (1)— Owner residing in building 
continuously for period of one year preceding date 
of order — Order requisitioning if. See Assam Land 
(Requisition and Acquisition) Act (25 of 1948), Sec. 
3 (1). AIR 1953 Ass*m 177 (DB). 

" — Art. 226 — Assam Land (Requisition and Acquisi- 
tion) Act (1948), S. 3 — Order under — Nature of 
proceedings. See Assam Land (Requisition and Ac- 
quisition) Act (25 of 1948), S. 3. AIR 1953 Aisam 
177. 

— —Art 226 — Certiorari rr prohibition — Issue of 
vr *t “7 Orders under S. 3 (1) and (3) ol Assam Land 
(Requisition and Acquisition) Act. 

Before a writ of certiorari or prohibition could 
issue, it is ne:essary that ther* 3 should be a tribunal 
or an officer having authority to determine questions 
affecting rights of subjects and having a duty to act 
judicially. No such writ can issue against an order 
of the officer of the Provincial Government autho- 
rised to act under S. 3 (1) of Assam Land (Requisi- 
tion and Acquisition) Act, 1948, or of the Provincial 
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Government on appeal under S. 3 (3) of the Act, as 
such orders are administrative in character. There 
Is no difference in the nature of their function or 
duties. Even as an appellate authority, the Provin- 
cial Government is under no obligation to act judi- 
cially. ft is authorised to come to its decision by 
the exercise of its subjective discretion. ILR (1952) 4 
Assam 426 : AIR 1952 Assam 115 (117, 118) (Frs 8, 
9, 13, 14) (DB). 

Art. 226 — Powers of High Court— Land Requi- 
sition-Declaration of vacancy— How far conclusive 
- High Court exercising powers under Art. 226, if 
can go behind declaration. See Bombay Land Re- 
quisition Act (33 of 1948), S. 6 (4) (a). ILR (1959) 
Bum 390* 

Art 22G —Administrative order — Bombay Land 

Requisition Act, S. 5(1) — Order of requisition — 
Nature of — If subject to writ. See Bombay Land 
Requisition Act, S. 5 (1). AIR 1951 Bom 131 (DB). 

Art. 226 — Certiorari — Act of requisition is not 

quasi-judicial act— Writs of certiorari • r prohibition 
cannot lie. See Houses and Rents — Bombay Land 
Requisition Act (33 of 194ft), S. 5 (1). AIR 1950 Bom 
158. 

Art. 226— Certiorari — Vacant premis's of which 

landlord gi.es intimation to Government — Requisi- 
tion cf such premises is quasi-judicial act — Declara- 
tion of Government is conclusive evidence— Writ of 
certiorari can be issued. See Houses and Rents — 
Bombay I. and Requisition Act (33 of 1948), S. 0 (4), 
First Proviso. AIR 1930 Bom 144. 

Art. 226— Requisitioning of premises for Govern- 

mant servant— No choice cf ac commodation— Public 
purpose— Necessity of— Doctrine of Eminent Domain. 
See Houses and Rents — West Bengal Premises Requisi- 
tion and Control (Temporary Provisions) Act (5 of 
1947), S. 3 (1). ( 61) 65 Cal \V N 794. 

Art. 226— Order of requisition to rehabilitate re- 
fugee under W. B Security Ordinance 2 of 1949 — If 
facts are established, Court can be asked to issue 
mandamus — Writ of certiorari is not appropriate 
remedy. 55 Cal WN 297 : ILR (1952) 1 Cal 168 : 
AIR 1951 Cal 346 (347) (Pt C) (Fr 2) (DB). 

Art. 226— Power to issue writ - Order of Coverc- 

ment requisitioning property. 

Under Art. 226 of the Constitution, writs of ceiti- 
oraii and prohibition cannot issue unless the impugn- 
ed order is a judicial or a quasi- judicial one. and an 
order of Government requisitioning property does not 
fall in either category. 1951 N L J 346 : ILR (1951) 
Nag 791 : AIR 1951 Nag 33 (35) (Pt A) (Fr 8) (DB). 

Arts. 226 and 227 — Certiorari — Requisition of 

premises under S. 3, Requisition and Acquisition of 
Immovable Property Act— Whether premises were re- 
quired bona fide for their personal use by owners is a 
question purely of fact — Even an erroneous finding on 
the question cannot entitle High Court to interfere 
with the order of requisition when the Collector and 
Chief Commissioner have acted within the bounds of 
their jurisdiction and without doing any violence to 
principles of natural justice A I R 1952 S C 192 and 
AIR 1954 SC 440 and AIR 1958 S C 398, Rel. on. 

64 Funj L R 379 ; AIR 1962 Pudj 387 (389) (Pt D 
(Pr 8). 

- — Art 226 —‘To show cause’, meaning of — Objec- 
tion to requisition dismissed without giving hearirg 
— Effect. See Requisitioning and Acquisition of Im- 
movable Property Act (30 of 1952), S. 3 { l) a). AIR 
1954 Punj 251 (DB). 

— —Art. 226— Power of High Court — Decision of re- 
quisitioning authority as to public purpose— Inter- 
ference — E. P. Requisitioning of Immovable Pro- 
perty (Temporary Powers) Act, 1948. 
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t-u 1 ^D CiS n 0n 0 .^. t ^ le . re Q u ^itioning authority under 
tne b. R. Requisitioning of Immovable Property 

(Temporary Powers) Act, 1948, that the property was 

required for a public purpose, is not subject to review 

by the High Court and it cannot interfere. AIR 1952 

1950 SC 222 » Fo11 - 54 Punj LR 366: 
AIR 19o3 Pun/ 193 (194) (Ft A) (Pr 5) (DB). 

171. Revenue and tenancy authorities. 


Art. 22 6 Certioian — Tenancy Laws — U. P. 
Zamindari Abolition and Land Reforms Act (1951) — 
Rules under, Rule 5 — Exercise of powers under, by 
Revenue Board- Decision of Board can be scrutinised 
^erArt. 226. See Tenancy Laws-U. P. Zamindari 
Abolition and Land Reforms Act (I of 1951)— Rules 
under, Rule 5. AIR 1955 N U C (Alii 2277. 

"—Art. 226 Administrative orders — Enquirv under 
or quasi-judicial enquiry. See Tenancy Laws-Madras 
Estates (Abolition and Conversion into Ryotwari) Act 

rin? 1948,1 S ' 20, Proviso - AIR 193S Andh Pra 522 
(DB). 

—•Art. 226 — Order made by Revenue Authority 
undei Standing Order-Order is quasi. judicial. See 
O rant -Madras Revenue Board’s Standing Order No. 
15, Paragraph lo. AIR 1957 Andhra Pra 4 47. 

- Art 226 — Dispute prior to West Bengal Barga- 

d ?u- A u Ct ^" Iurisd,ction of CoQC diation Board-Power 
w % Coi ? rt Under Ar , t - 220-See tenancy Laws- 

(Cal) ? 94 gadarS Act (2 of 1950,1 S - 7 - AIR 1955 N U C 

—Art. 220 - Proceeding under S. 84-D of Bombay 
Tenancy and Agricultural Lands Act-Nature of— It 
is neither judicial nor quasi-judicial. See Tenancy 

anc ^, Agricultural Lands Act 
;L°| 1 ( 1DSertad by Bombay Act 38 of 

19oi). AIR 1963 Guj 107 (DB). 

- Art 22G — Administrative order — Lumberdar 
stopped from collecting land revenue by Revenue 
Minister and same asked to be collected by patwari — 

Order is not by way of punishment but an adminis- 

^ ee T & K. Land Revenue Act (12 of 
1996), S. 20. AIR 1965 J & K 102. 

—-Art. 226— Administrative order — Natural justice 
Order of Revenue Minister refusing permission to 
alienation — Not in quasi judicial capacity— Certiorari 
t ~T 1 ? cl P|. es natural justice not applicable. See 
V V/rtV Alienation of Land (Temporary Restriction) 
Act (21 of 1959), S. 3 (2). AIR 1961 J & K 47 (DB). 


orari 


Art. 226— Administrative order — Writ of certi- 
■ 


Order by Tahsildar without notice to landlord for 
d vision of produce-Order is within the jurisdiction 
Revenue Officer— Cannot be quashed by certiorari 

s 17 “ra T *"” y M 118 1889 >. 

— fr?nMc Ce ~ H, . gh D Court c * n issue writ of certiorari 

TrnJntJn A Snd R f n ‘s - Rajasthan Protection of 
1 enants Ordinance (1948), S. 7). 

“ 0t f Rev,enue Roard under the Rajasthan 
Protection of Tenants Ordinance, 1948 is a judicial 

a r f > ' Vhere the Avenue Board and 
(urisiw : r? 1V1S1 ^ Da ^ 1 Officer refused to eiercise their 
“ r ic ‘!°" u " dar s f 7 of the Ordinance, application 

H C ° U ,l f ° r issue of 3 writ of certiorari, 

directing the authorities to exercise their jurisdiction 

w 0 p l |“ 8 j t ° ‘Jn- is maint ainable. AIR 1951 Bom 

505 (DB) ° n ' 1931 Iia ' L W 863 : ILR 0951) 1 Ra i 

—•Art. 226 — Certiorari or prohibition, writ of— 
Order of Chief Commissioner under S- 305, Rewa 
Land Revenue and Tenancy Code, 1935, restoring 

possession of State bandb to pattadar tenant. 

W here the Chief Commissioner after the passing of 
ie new 'Constitution, orders restoration of possession 
to a pat.adar tenant who was dispossessed not by a 
Government order but by a note of the Revenue 
Minister prior to the Constitution and which note on 
the merits was highly inequitable and altogether in 
contravention of the mandatory provisions of S. 47, 

Re va Land Revenue and Tenancy Code, 1935, fhe 
order^ of the Chief Commissioner is valid under 
o. 305 of the Code a ad also equitable. A writ of certi- 
orari or of prohibition cannot issue against the autho- 
rities ordering restoration in such a case. 

Further the order of the Commissioner re- instating 

the tenant, is purely an executive act and not even 

quasi-judicial one and therefore cannot be revised by 
the writ. 

The fact that the matter in dispute between the 
parties has already been taken up by the ordinary 
Court at the choice of the applicant himself is another 
reason for refusing to issue the writ. AIR 1951 Viod 
Pra 5 (7, 8) (Prs 8, 9, 10, 11). 

172. Revision, power wider than. 

See Note 183. 

173. Sales tax law’, orders under. 


Where the land under dispute is waste land in a 
town as defined in R. 64 (f) in S. 4, Ch. 1 in Part 11 
of Assam Land Revenue Manual (applied to Manipur), 
the ^appropriate rule governing the malter will be 
R. 67 in that section. The judicial element required 
to make the decision judicial or quasi- judicial is 
wanting and orders passed under R. 67 are purely 
executive or administrative. Such orders, therefore, 
are not amenable to a writ of certiorari. AIR 1950 
SC 222; AIR 1951 Bom 131 and AIR 195 d S C 192 
Rel. on. AIR 1957 Manipur 4 (5, 6) (Pt A) (Prs 6, 9). ’ 

" — AH. 226 — Order setting aside sale under S. 211, 
Bombay Land Revenue Code— Whether judicial or 
administrative order. See Bombay Land Revenue 
Code (5 of 1679), S. 211. ILR (1958) Mys 620. 


Art. 226 -Administrative orders— Orders of Sub 
ordinate Revenue Officers in their administrate 
capacity— They are subject to interference by highe 

revenue officers in appeal, revision or power of suoe 
rintendence. ILR (1964) Cut 89 : AIR 1964 Orissi 
176 (180) (Pt B) (Pr 17) (DB). 


-—Art. 226 — Order under S. 17, Punjab Tenancy 
Act is not an administrative order but is quasi-judicial 


— M * P * Gener »l Sales Tax Act, 1958 
(II of 1959), S. 33 (4) — Sties Tax proceedings are 
quasi-judicial — Rules of natural justice are to be 
observed. 

The taxing authorities performing the duties under 
the M. P. Sales Tax Act exercise quasi-judicial func- 
tions and as such they must obser/e the rules of 
natural justice. Therefore, where an anountdueas 
arrears of tax is sought to be recovered from the 
petitioner on the assumptions that he was a member of 
the Hindu undivided fa uily owning the concern, that 
the money charged for payment of the arrears really- 
belonged to that family and that when the petitioner 
separated he had undertaken to pay the arrears of tax 
but the same were contested, the petitioner had to be 
given an opportunity to substantiate his case that he 
was not liable for the tax That being so the pro- 
cedure was contrary to law. 1965 M P L J 79S : 
( 1965 ) 16 S T C 869 : 1965 Jib L J 923. 

Art. 226 —Orissa Sales Tax Act (1947), Ss. 20, 22 

and 2 (c)— Collector deciding particular person to be 
a “dealer” within meaning of S. 2 (c) and levying 
assessment — Neither Certificate Officer nor High Court 
in petition under Art. 226 against orders of certificate 
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officer has power to go into that question — (Bihar and 
Orissa Public Demands Recovery Act (4 of 1914), 
Ss. 10, 00, 02). See Sales Tax — Orissa Sales Tax Act 
<14 of 1947), S. 20. AIR 1952 Orissa 231 (DB). 

Art. 226— Judicial or quasi-judicial order— Bihar 

Sales Tax Act, 1947, S. 21 — Power of Commissioner 
under S. 21 is of a judicial or quasi-judicial character 
and determinition of question in exercise of that 
power is liable to be revised by Board of Revenue. 
See Sales Tar —Bihar Sales Tax Act (19 of 1947), S. 21. 
ILR 36 Pat 103. 

174. Sea Customs Act, orders under. 

• Art. 226 — Quasi-judicial tribunal — Customs 

authority functioning under S. 167 (S), Sea Customs 
Act, 1875. 

An order of a customs authority imposing confisca- 
tion and penalties under S. 107 (8) of the Sea Customs 
Act is quasi-judicial The customs authority has the 
duty to act judicially in deciding the question of con- 
fiscation and penalty. AIR 1958 S C 119, Rel. on. 
Pioneer Traders v. Chief Controller of Imports and 
Exports, Pondicherry, (1963) 2 S C A 243 : (1964) 1 
S C J 595 : (1963) Supp 1 S C R 349 i AIR 1963 S C 
734(740, 741) (Pt C) (Pr 14). 

• Art. 226 — Quasi. judicial act— Order of confis- 

cation or penalty under Sea Customs ^ct— Nature of 
— Application for writ of certiorari whether lies — 
Sea Customs Act ( 1 STS). S. 167 (8). 

An order of confiscation or penalty under the Sea 
Customs Act is not a mere administrative or executive 
act but is really a quasi-iudicial act and therefore, an 
application for a writ of certiorari lies in respect of 
such order. AIR 1957 S C 048 and AIR 1958 S C 119. 
Foil. Sewpujanrai Indrasanrai, Ltd. v. Collector of 
Customs. 1958 Cr L J 1355 » (1958) SCj 1199 i 
(1958) M L I (Cr) 929 : 1959 S C R 821 : A I R 1958 
S C 845 (849, 850) (Pt A) (Pr 9). 

Art. 22G — Certiorari — Quasi judicial orders — 

Order confiscating goods and imposirg penalty under 
Sea Customs Act, is quasi judicial — Certiorari can be 
issued. AIR 1957 S C048 and AIR 1958 S C 119 and 
A.I R 1958 S C 845, Foil 1960 Cr L J 1307 : I L R 
<1960) 12 Assam 271 j A I R 1900 As! am 150 (152, 
153) (Pt A) (Pr 6) (DB). 

Art. 226 — Administrative orders — Order of 

assessment under S. 87, Sea Customs Act is adminis- 
trative and not quasi. judicial. See Sea Customs Act 
- (1878), S. 87. AIR 1959 Bom 372 (DB). 

Art. 226 — Sea Customs Act (1S7S), S. 1S2 and 

S. 1G7 (37) — Coniiscation of goods — Order made by 
Customs Officer under S. 167 (37)— It is quasi-judicial 
—Order in excess of jurisdiction— Writ of certiorari 
will lie. 

An order of confiscation under S. 107 (37) of goods 
imported made by the Customs Officer after adjudica- 
tion under S. 182 of the Sea Customs Act, 1878, is 
quasi-judicial in character, hence a writ of certiorari 
will lie under Art. 220 of the Constitution if there is 
an excess of jurisdiction. AIR 1901 Cal 630, Rel. on. 
A I R 1959 Bom 372 and A 1 R 1901 Ar.dh Pra 170, 
Disting. 1963(1) Cri L J 749 : A I R 1963 Cal 331 
1332, 333) (Pt A) (Pr 8). 

Art. 22G — Quasi-judicial order — Order under 

Sea Customs Act — Customs Authorities revising 
assessment or imposing penalty — Interference. 

The Customs Authorities in making assessment 
were primarily an administrative body but in so far 
as they sought to revise the assessment or impose 
penalty for an alleged misdeclaration, after giving 
•the petitioner an opportunity of being heard they 
performed their functions as a quasi-judicial body 


and as such are subject to the High Court's supervi- 
sory jurisdiction. Where there are disputed questions 
of fact, which the High Court cannot conveniently 
determine the Court will refuse to interfere. But, if 
there is an attempt to assess the duty under a wrong 
heading, in an arbitrary manner, and if this is clear 
upon the admitted facts the Court has ample juris- 
diction to interfere : A I R 1958 S C 80, Rel. on. AIR 
1958 Cal 694 (696) (Pt B) (Pr 5). 

Art. 226— Order imposing fine under S, 167, Sea 

Customs Act subsequently converted into order 
imposiog personal penally without hearing party — 
Case not fit for interference — (Sea Customs Act 
(1878), S. 167). 

When an order made against certain parties is in 
any way altered, it is but just and fair that it should be 
altered in their presence, although they may have no 
conceivable case to make out against the alteration. 

Hence, where the Collector of Customs after giving 
opportunity to the party for showing cau-e against 
liability imposes fine under S. 107, Sea Customs Act, 
but subsequently converts the or ier into one imposing 
personal penalty without giving the party an opport- 
unity of showing erme against the alteration, the 
order is to be deprecated. The irregularity does not, 
however, make the case fit for interference under 
Art. 226 of the Constitution of India as the alteration 
is not one of substance, the party made liable and 
quantum of penalty not being altered. AIR 1955 Ctl 
241 (243, 244) (Pt A) (Pr 7) (DB). 

Art. 226 —Sea Customs Act (1878), S. 182 —Special 

tribunal— Procedure — Customs authorities imposing 
duty acting in high handed and arbitrary manner — 
Power of civil Court to issue writ of certiorari against 
customs authorities— S. 198 i( operates as bar to such 
proceedings — Civil P. C. ( 190b), S. 9, See Sea Customs 
Act (1878), S. 182. AIR 1950 Cal 103. 

Art. 220— Quasi- judicial authority— Wrong exer- 
cise of judicial discretion by — Collector of ( ustoms 
directing confiscation of goods under S. 167 (S) of 
the Sea Customs Act (1878). by wroDg exercise of 
discretion — Order held should be quashed — Sea 
Customs Act (1878), S. 167 (8). 

The • High Couit under Art. 220 has the power to 
quash the order of the Collector of Customs made on 
a demonstrably absurd basis that a particular article 
fell within a particular class. The Collector of 
Customs when acting under S. 107 of the Sea Customs 
Act is acting in a quasi- judicial capacity. When dis- 
cretion is vested in such a quasi judicial tribunal, 
such discretion must be exercised judicially and not 
arbitrarily. Under the third column of item 8 of 
S. 107 the customs authorities have got the discretion 
either to confiscate or not in a particular case. The 
Collector must decide in each particular case if there 
were circumstances which would call for the drastic 
punishment of confiscation. 

Held, on the facts of the case that the Collector 
as a quasi-judicial tribunal had not exercised his dis- 
cretion judicially, and hence the order of the Collec- 
tor should be quashed. A IR 1957 SC 733, Dist. 
74 Mad L W 672 : 1PG1 Mad L J (Cr) 675 i (1961) 

2- Mad L J 443 : A I R 1962 Mad 164 (167, lOS, 169) 
(Prs 6, 7, 8, 10) (DB). 

Art. 226 — Quasi. judicial order — Order under 

S. 167(8) of the Sea Customs Act— Sea Customs Act 
(1878), S. 167 (8). 

The restrictions imposed by the Sea Customs Act and 
the Foreign Exchange Regulation Act on the import 
of gold do not themselves couslitute revenue or penal 
laws, de!pite the use of the words ‘oiFence" and 
“punishment" in S. 107 (8) of the Sea Customs Act 


1160 


CONSTITUTION OF INDIA ( 1950 ), Arts. 226 & 32 , Note 174 


among others and they are civil proceedings. The 

fn QM°h n arrlved atb y the appropriate Customs Officer 
in such proceedings to impose the penalties pres- 

AcHs d n^ ,nSt r ei , b ? S ' 167 ,8 > Sea Customs 

Act ,s qu^i.judjtnal m Jts sc °p e . Such an order is 

I’l r Mg C S 0 qV e sr 0 i 1 o b o y , the 4 SSUe 0f 8 writ of certiorari. 
I.V/]? 59 ) Mad 222 : /2 Mad L W 104 : (1959) 2 

M L J 3d: AIR 1959 Mad 142 (151) (Pt D) (Prs 43,-44) 

7Tc^ der under S - 167 (8) of the Sea 


Customs Act (1878). 

T1h 3 restrictions imposed % the Sea Customs *ct 
and the Foreign Exchange Regulation Act on the 
import of gold do not themselves constitute revenue 
or penal laws, despite the use of the words “offence" 
and punishment" in S. 167 (8) of the Sea Customs 
Act among others. Penalties including confiscation 
impose 1 under S. 10/ (8) of the Sea Customs Act do 
not constitute them criminal proceedings. They are 
civil proceedings. The decision arrived at. by the 
appropriate Customs Officer in such proceedings to 

r a c ,tie p prescribfd| for instance by 
7 W Sea Customs Act, is quasi-judicial i n 

its scope. Such an order is liab t e to correction by the 
issue ot a writ of certiorari. 72 Mad T W 104 * 

L I 35 ,1LR ( 1959) Mad 222 .AIR 
1959 Mad 142 (1 d 1) (Pt D) (Prs 43, 44) (D B). 

[Overrided on another point in (1901) 2 M L J 382 
U R) Reversed on another point in AIR 1902 S C 


Art. 226— Quasi. judicial order— Order of confis- 
cation or penalty under Sea Costoms Act — (Sea 
Customs Act (1878), Ss. 167 (8), 182 and 183) 

The Collector of Customs under the Sea Customs 
Act is under a duty to act judicially in ordering 

confiscation or imposing a penalty. The use of the 

word ‘ adjudge 1 in Ss 182 and 183 involves the idea 
of judicial approach. Hence, an order of confiscation 
or penalty under the Act is amenable to the jurisdic- 
tion of the High Court. AIR 1952 Cal 050, Rei on 

i°WfM 5 o N 256 : Mid 

L J (Cr) 283 : ( 19o /; 2 Mad L J 41 i I L R ( 1 Q 57 ) 

Mad 642 : AIR 1957 Mad 496(500, 50 L) (Pt A) (Pr 9) 
(D B)« 

— yt-226‘- Collector of Central Excise is not 
Court -Discharges quasi-judicial function-Principles 
of natural justice apply — Order under S 107 (8)— 
Interference oy High Court. See Sea Customs Act 
(18 8), S. 107 (8). 1963 (2) Cr L I 46 7 (Mys). 

Art* 226 — Personal penalty under Sea Customs 
Act — rinding, either express or implied that the per- 
son was concerned in the offence :of importation or 
exportation of goods, prohibited or restricted by the 
Act, necessary before levying penalty. See Sea 
Customs Act (1878), S. 107. 1964 (I) Cri LJ 545: 
AIR 1964 Punf 222* 

Art. 226 — Decision of Customs authorities based 

on wrong interpretation of item on Import Trade 
Control Policy is open to review by High Court- 
Tariff Act (1939), Sch. I, Item 80 (3). AIR 1961 S C 
1500, Rel. on. ('64) 66 Pun L R 1029. 


Art. 226 — Certiorari — Proceedings under Sea 

Customs Act— Nature of— Principle of natural justice 
has to be observed — Assessing authorities bound to 
give reasons for their conclusions — Orders not men- 
tioning such reasons— Liable to be quashed by a writ 
of certiorari See Sea Customs Act (1878>, S. 30 AIR 
1962 Punj 360. 

— Art. 226 — Natural justice — Proceedings under 
S. 182. Sea Customs Act— Duty to give opportunity to 
be heard. See Sea Customs Act (1878) S. 182 AIR 

1958 Punj 35. 111 


175. Stage at which can issue. 

See also Notes 88 and 93. 

v . 7“ Certiorari — Order cancelling Motor 
hide permit - Petition for quashing order filed 

ina ] BC UO,1S because of expiry of permit du£ 
I! pendency - Subsistence of order would act to 

Mot°o f r tf fig & & 6I A 

(i989?S.:TO%?^All LJU6! ehiClei AOt 

—±i'c 226 ~ 0rder bv Bent Control Officer that 

E.ifr s « s s s: 7 7s^«"" »■ 

Where the Rent Control Officer has held that 

P |lo?mp eS f a elf- V c Ca j n - t ’ but bas not passed an order of 
the 18 findlDg ir revocably affects the right of 

* d|ord respect of a property of wr.ichheis 
Th . 6 . pa L ssiD ,8 of tbis order constitutes an 
Dt JT 0 he r f undamen tal right of citizen 
thenrA an 4 .^P. 356 h >s property. The fact thit 

nAf k allotmeD t have not yet terminated 

is not an absolute bar against the maintainability of a 

fpu)(p“at r Art ‘ 229 ' AIR 1959 All 440 (444) 

Art. 22 G Certiorari — Proceedings relating to 

disciplinary matters — Relief at intermediate stage. 

In disciplinary proceedings it is normally not desir- 
able that the Courts should interfere before the pro- 
ceedings have terminated. If interference were made 

- Courts at intermediary stages it would result in 
unnecessary delay. I L R (1950) 1 All 622 i 1955 All 
L J 3/o * AIR 1955 All 512 (515) (Pt C) (Pr 15) DB). 

226 -Wrong order- Interference-Civil P/C. 

( 1908), O. 6, R. 17— ‘ At any stage" — Means, even at 
sta ge of suit or earlier— Applies to election petition— 
Tribunal may pass wrong order— Order is not open to 
scrutiny by certiorari under Art. 220. See Civil P. C 
(1908), O 0, R. 17. AIR 1955 N U C (All) 1750. 

—Art. 226 — Applicability — Decision of quasi- 
judicial tribunal— Power of High Court— When can 
be invoked- Tenancy Laws— Bombay Tenancy and 
Agricultural Lands Act (67 of 1948), S. 52). 

/When the Legislature, by S. 52 of the Bombay Act 
(0i of 1948), has conferred the power of investigation 
into the exisfence, the history and the merits of the 
debts upon the Manager, the High Couit cannot take 
upon themselves the duty to hoid that investigation. 

The proceedings must be continued before the 
Manager and the Collector, and the jurisdiction of 
the High Court can only be invoked for rectifying 
mistakes or errors committed by those Officers after 
the claim has been investigated by (hose officers in 
the manner provided by law. 59 Bom L R 339: I L R 
(1957) Bom 656 : AIR 1957 Bom 155 (160) (Pt F) 

(Pr 13) (DB). 

• Art. 226— Writ of certiorari, if lies after 

judgment, for quashing conviction. 

Per Chakravarti J. — Where an indictment has been 
tried and judgment pronounced, certiorari to quash 
will not he granted. Bui there is distinction between 
quashing an indictment and quashing the whole 
proceedings for want of jurisdiction and in the latter 
type of case, the writ would seem to lie even after the 
determination. This jurisdiction, however, is only 
procedural jurisdiction or jurisdiction in respect of 
the particular case in a tribunal otherwise competent, 
for when there was a total lack of authority in the 
person or persons who tried a case, the proceedings 
were not merely voidable but wholly void and in 
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such cases no certiorari would lie. When it cannot 
possibly be said that the Special Judge in the case 
was a mere usurper of authority or a pretender, 
because the provision of law providing for the con- 
stitution of Special Courts, is not in itself ultra vires, 
the fact that the trial has be3n concluded is not 
therefore a bar to the quashing of the conviction on 
certiorari in the case. In any event, Article 220 of 
Constitution speaks not of the English writs but of 
writs ’‘in the nature of” those writs and consequently 
there is no reason why the High Courts in India 
should always confine themselves strictly to the 
Crown Side Practice in England. Anwar Ali v. State 
of West Bengal. 1952 Cii L] 450 : AIR 1952 Cal 150 
(163,164) (Pt D)(Pr 93) (FB). 

Art. 226 — Certiorari — (Industrial Disputes (Ap- 
pellate Tribunal) Act (1950), S. 18). 

An application for the issue of a writ of certiorari 
against the Labour Appellate Tribunal made within 
30 days prescribed by b. 18 of the Industrial Disputes 
(Appellate Tribunal) Act is not premature. ! L 11 
(1953) Nlys 287 : AIR 1953 My* 59 (60) (Ft B) (Pr 5) 
(DB). 

176. Stamp Act, orders under. 

— -Art. 226 — Stamp Act (2 of 1899), Ss. 31, 32 
and 33 —Document submitted to Collector under 8. 31 
— Determination ot duty- Subsequent order of im- 
pounding document — Validity — Quashing of. See 
Stamp Act (1899), S. 31. AIR 1951 All 851 (DB). 

Art. 226 — Decision as to proper stamp— Decisions 

of Collect )r under S. 31 or of Chief Controlling 
Revenue Authority under S. 53 (2) are not quasi- 
judicial but are administrative. See Bombay Stamp 
Act (60 of 1958), S. 31. (1965) 6 Cuj L R 554 : 1 L R 
(1965) Cuj 811 .• AIR 1966 Cuj 175 (DB). 

177. Statutary bodies, powers and duties of, 

See also Note 126. 

(a) Power to be exercised according to 
statute creating it. 

(b) Exercise of discretion. 

(c) Mala fides. 

(d) Duty to act on evidence. 

(e) Procedural irregularity. 

177. Statutory bodies, powers and duties of. 

See also Note 120 

Art. 226 —Jurisdiction of High Court— Service 

rules made by Devaswom Board. — Force of — In- 
fringement not justiciable. 

The service rules relating to promotion, rank, etc., 
iD Government servants have rnt the force of law 
and that inlringement of the same cannot properly 
be brought up to the High Court under Art. 220 of 
the Constitution 

Held, th * t the rules in question were nade by the 
Devaswom Board for guidance in matters relating to 
promotion, etc , and the mere fact that these rules 
were made by virtue of a provision in the statute 
empowering the Board to make rules does not invest 
the same with statutory force. AIR 1959 Ker 21 (23) 
(Pt B) (Pr 7) (DB). 

Art. 226 — Jurisdiction of High Court — Orders 

of Cochin Devaswom Board under Act 15 of 1950 — 
Interference. 

The High Court has ample jurisdiction to interfere 
with the orders ot Statutory Bodies created and func- 
tioning under a statute like the Cochin Devaswom 
Board, a statutory body constituted and functioning 
under Travancore Cochin Act 15 of 1950. AIR 1958 
Ker 104, Rel on. : 1959 Ker L R G92 : 1959 Ker L T 
816. 


• Art. 226 -Writ of certiorari against statutory tri- 

bunal— -Jurisdictional issue — Wrong decision —Nature 
of jurisdiction exercised by High Court—(Tenancy 
Laws — Madras Estates (Abolition and Conversion 
into Ryotwari) Act (20 of 1948). Ss. 2 (7) and 9— 
Scope). Varadarajaswarnivari Temple v. Sri Krish- 
napppa, 71 Mad L W 711 i (1S58) 2 Mad L 1 463 : 
I L R (1958) Mad 1023 : AIR 1959 Mad 40 (42, 4 3, 
48. 49, 55) (Pt B) (Prs 5, 7, 38, 40, 41 , 72) (FB). 

- — Art. 226 — No breach of statutory rule — Relief 
under Article. 

A contravention of the resolution of the Capital 
Oustees Board promising that no land of an evacuee 
which is less than fifty acres would be requhedfor the 
purpose of allotment to capital oustees is Dot a breach 
of a statute or a statutory rule in regard to -which the 
High Court can in its supervisory jurisdiction give 
relief. 50 Punj L R 286 : AIR 1954 Punj 241 (243. 
244) (Pt B) (Prs 24, 32) (DB). 

Art. 226 — Right to relief— Statutory bodies — 

Contravention of statutory duties — High Court can 
interfere under Art. 226. 

Where certain duties are cast by the Statute, and 
powers are conferied by the statute, a contravention 
of the powers conferred by the statutory rules can be 
challenged under Art. 228 of the Constitution. AIR 
1953 Punj 88; AIR 1956 All 70; AIR 1956 All 400 and 
AIR 1957 Orissa 226, Rel. on. ATR 1955 Cal 50; AIR 
1955 Cal 543; AIR 1957 Cal <20, Disting. 

Where a municipal employee’s discharge was 
ordered by the Chairman of the Municipal Commit- 
tee who had no authority or power to do so, the High 
Court can grant relief to the employee under Art. 226. 

ILR (1958) 8 Raj 1016. 

Art. 226 — Notification prohibiting transfer of 

land — Registering Oi'cer cannot refuse to register 
transfer if Ss. 34, 35 of Reg. Act ’are satisfied — 
Remedy. See Regisiration Act (19Q8), S. 34. AIR 1954 
Raj 53 (DB). 

177 (a). Pow er to be exercised according 

to statute creating it. 

• Art. 226— Engineer in service of District Board 

— Board terminating his service by paying salary in 
lieu of notice — Petition by him under Ait. 226 for 
declaring the order unlawful and for restoring him 
in service— Maintainability— High Court has juris, 
diction to entertain the petition— Jurisdiction is not- 
restricted by S. 21 (b) of Specific Relief Act. 

Wheie ia a petition under Ait 226 by an Engineer 
whose employment under a District Board was termi- 
nated by the Board after giving him salary for three 
months iD lieu of notice the petitioner prayed for a 
writ in the nature of certiorari for quashing the 
resolution of the Board and a writ in the nature of- 
mandamus for . restoring him in service and it was 
contended by the Board that the jurisdiction of the 
High Court even under Art. 220 of the Constitution 
was restricted by S. 21 (b) ot the Specific Relief Act 
and that the remedy, it ai v, of the petitioner was to 
claim damages by suit for wrongful termination of 
employment and not a petition for a writ: 

Held that the powers of a slalutoiy body are always 
subject to the statute which has constituted it and 
must be erercised consistently with the statute, and 
the Courts have, in appropriate cases, the power to 
declare an action ol the body illegal or ultra vires 
even if the action relates to determination of em- 
ployment of a seivant. 1957 AC 488, Rel. on- AIR 
1937 All 204 and AIR 1901 All 502 and AIR 1958 SC 
1050, Disting Held further that the High Court had 
the jurisdiction to declare the decision of the Board 
as ultra vires though it may be exercised only when.' 


1162 


CONSTITUTION OF INDIA (1950). Arts. 226 & 32. Note 177 ( a ) 

.C. .1 ll • 1 I*/ 


the mWhV atis6e > d th . at r de P artu fe « called for from 

f-ie -B h ‘n COnt / act j £ service wiI1 not ordinarily 
be specifically enforced. S. R. Tewari v. District 

A 8 rfl - 0964) 3 S C R 55 : 1963 All L 1 914 
S 9 r I 300 C n 96 if J t 1L I ?t ( 1 , 9 ? 3) 2 A11 883 1 d964) 2 

y 1 ] Lab L J 1 i AIR 1964 S r lfisn 

(1682, 1683) (Pt A) (Prs 6, 7, 8). 680 

» —Art. 226-Extent and scope of Court’s powers 
ui relation to acts of statutory bodies -U. P. District 
Boards Act (X of 1922). 5s. 82 and 84 - Scope of 
powers of dismissal and termination of service. 

Under the Common Law the Court will not ordina- 
rily force an employer to retain the services of an 
employee whom he no longer wishes to employ. But 
.his ru e is subject to certain well recognised - excep- 

,s 0Pf n t0 the Courts in an appropriate case 
Co declare that a public servant who is dismissed from 

;i v,c j c ° Dt w v JP n ^ of Art 311 of the Constitu- 
tion of India (1950) continues to remain in service 

even though by so doing the Slate is in effect forced to 

continue to employ the servant whom it does not 

desire to employ. Similarly, under the Industrial law 

jurisdiction of the labour and Industrial tribunals to 

compel the employer to employ a worker whom he 
does not desire to employ is recognised. The Courts 
are also invested with the power to declare invalid 
the act of a statutory body, if by doing the act the 
body has acted in breach of a mandatory obligation 
.T P l?*j d by statute evenlif by making the declaration 
the body is compelled to do something which it does 
not desire to do. The jurisdiction to declare the deci- 
sion of the District Board as ultra vires, exists though 
itmav be exercised only when the Court is satisfied 
that departure is called for from the rule that a cont- 

-nforced SerV1C6 W ' DOt ordinaril V be specifically 

. By, 8 - 82 of ‘ he . District Boards Act, 1922, power of 
the Board to decide questions arising in respect of the 
service including the power to punish, dismiss, trans- 
fer and control servants of the Board is statutorily 
delegated to the President in case of servants drawing 
a salary exceeding Rs. 40 per mensem and to the 
secretary for other servants. But the exercise of the 
power is subject to the conditions prescribed iD the 
provisos. Upon the exercise of the power under S 8° 
vested in the Board, the President and the Secretary, 

eo! another set restrictions imposed by 

?• 84 \ The power is subject among others to the rules 
.m posing conditions on the appointment of persons to 
o races, or to particular office requiring professional skill 
and on the punishment or dismissal of persons so 
appointed and to rules relating to servants of the Board. 
The rule providing for the procedure for termination 
ot employment of servants of the Board is a rule relat- 
ing to servants of the Board and may properly be made 
under S. 84 (d) read with •». 172 (2). Power to appoint 
ordinarily carries with it power to terminate appoint- 
ment and a power to terminate may in the absence of 
restrictions express or implied be exercised subject to 
Che conditions prescribed in that behalf, by the autho- 
rity competent to appoint. The power to terminate 
employment is therefore t> be found in S. 82 and the 
method of its exercise is prescribed by the rules refer- 
re ^. to inS -^ 4 . The rules deal with the conditions under 
which an officer or servant may be dismissed (the 
dismissal being by way of punishment) and also under 
which determination of employment may take place. 

The expression ‘dismissal’ in the Fourth Proviso to 
S. 82 does not include termination of employment 
simpliciter. In the law relating to master and servant, 
expression “dismissal" has acquired a limited meaning 
determination of employment as a method of 
punishment for misconduct or other cause. An order 
of determination of employment which is not of the 

nature of an order of dismissal, was by virtue of the 
Rules framed under Cl. (d) of S. 84 to be exercised 


consistently with R. 3-A and an order of dismissal 

the « PUn,S ^ m ? nt ?“ ust be made consistently wii* 
the Rule or regulation framed under S. 84 (b) and (d) 

I'J v * The District Board. A era. (19641 qqpR 
oo-( 1964) 2 S C J 300 : 7963 All L 1 944 • J964 Sfn 
314 , ILB (1963) 2 All 88 3 • 11964) I T lu n 1x2 
1964 S C 1680 (1685, 1686) (Ft B) (p rs 1J. 13). ' 

~ Art 223 — Quasi judicial or administrative 

w B ?i° ga Court of Wards Act ' 1879 - S. 18 - 
Court of Wards is a statutory body with powers 

onground th U ? > e K, S A 18_r i S acti0D cannot be attacked 
° “ tbat had err ed in its Conclusion-Statute 

2"““ 11 aad not to anv outside authority, autho- 

rity to judge whether act is beneficial to the estate— 

nl S aUtbority caD be attacked on pound 

on “ ° f bo T ? a bde ? r °, n ground that it was fraud 
court U 08 ” a . l -° be attacked on ground that 

court of ward did not in fact apply its mind to the 
question whether act was for benefit of estate or the 

thmllTt l Vb T U ha ? applied its mind aQ d given 

thought to the question, its decision is not liable 

■^1% M _ L. r . • I . . | — _ erroneous on 

raeuts or that it was reached without considering 

some aspects that ought to have been considered, 

unless the failure is of such a character as to amount 

to their being no exercise of judgment at all - See 

1956 S C 446 0f Wards Act (9 of 1879) ’ S * J8 * A 1 R 

^ rt * —Certiorari— Principles of natural justice 

Urder bySales-ta.v Officer in violation of mandatory 
provisions of S . 7 (3), Proviso, U. P. Sales Tax Act- 
T^ e n I( ^ ne . r ert ^ e d writ of certiorari — (Sales. tax — 

\ Act (XV of 1948 )' S * 7 (3). Proviso). 

AIR 1955 NUC (All) 6091. 

- —Art. 226 — Right to relief — Statutory body — 
Adoption of Fundamental Rules —Validity —Enforce- 
ment by writ— Commissioners under Calcutta Port 
Act, 1890, instead of framing rules, adopting Funda- 
mental Rules framed by Government — Buies so adop- 
ted are valid and statutory rules— Their observance 
can be enforced by a writ -See Calcutta Port Act (III 
of 1890), S. 3 (1) (d). AIR 1937 Cal 720. 

177 (b). Exercise of discretion. 


Art. 226 —Discretion— Income-tax recovery pro- 
ceedings — Jrder granting or vacating stay — Order 
must conform to rules of reason and justice — Ex 
parte order vacating stay, passed on extraneous 
considerations and incorrect information — Order i i 
violative of principles of natural justice — Order can 

be set aside under Art. 226 -Income-tax Act (1922), 

S. 45. 

The power to grant or vacate a stay may be quasi- 
judicial or administrative in nature. Even if it is 
administrative it is not an arbitrary one. It has to be 
exercised according to the rules of reason and justice 
and not according to one's fancy or humour. The 
discretion vested in the Inspecting Assistant Commis- 
sioner is not arbitrary and fanciful. (1947) 15 I. T. R. 
(Sup.) 104, Rel. on. Art. 226 of the Constitution con- 
fers on the High Court ample jurisdiction to set aside 
an aroitraiy order passed by a statutory authority. 
Appropriate orders, as may be necessary to meet the 
ends of justice, can be passed in respect of an 
administrative action. AIR 1 96 L S C 372 (380) and 
A I R 1961 S C1731, Foil. Thus the order, vacating 
stay, passed on extraneous considerations and incor- 
rect information and also without aifording an oppor- 
tunity of explanation to the assessse is arbitrary and 
violative of principles of natural justice and can be 
set aside under Art. 226. (1965) 2ITJ85* AIR 
1966 All 176 (180, 1S1) (Pt B) (Prs 20, 21, 24). 

Art. 226— Representation of the People Act (1951), 

Ss. 90 (5), 90 (6)— Amendment application dismissed 
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on ground that delay will result in not deciding elec- 
tion within six months — It is not judicial exercise of 
discretion — (Civil P. C. (1908), O. 0, R. 17) — Sea 
Representation of the People Act (1951), S. 90 (5). 
AIR 195S All 705. 

Art. 226— Discretionary order —Breach of condi- 
tions of permit —Cancellation is matter of discretion 
— Interference by High Court under Art. 226. See 
Motor Vehicles Act (1939), S. 60 (1). AIR 1957 Andh 
Pra 852 (DB). 

Art. 226 — Building in imminent danger of 

collapsing - Demolition — Commissioner's discretion 
to invoke power under R. 5 (4) of Scb. 17, Calcutta 
Municipal Act (1951)- Court’s interference with such 
discretion— See MuniciDalities — Calcutta Muncipal 
Act (33 of 1951), Sell. XVII. Rule 5 (4). (’64) 68 Cal 
W N 1172. 

— \ rt. 226 No writ to compel exercise of discre- 
tion in particular fashion can be issued. A 1 R 1955 
NUC (Trav-Co) 5996. 

177 (c). Mala f ides. 

Art. 226 — Board acting under S. 56 of the U. P. 

Muslim Wakf Act and not at instance of any person 
—Board cannot be said t) be acting mala fide. See 
U. P. Muslim Wakf Act (13 of 1936), S. 50. AIR 
1965 All 333. 

Art. 220— Mala f ides. 

Delay on the part of the Examination Board in 
communicating the result of the enquiry and the 
punishment imposed on the candidate for certain 
malpractices in the examination does not prove watt 
of bona (ides on the part of the Board. 1955 Andhra 
W R 439 : AIR 1955 N U C (Whra) 5823. 

Art. 226 — Interference — Grounds — Absence of 
mala fides in order of subordinate tribunal - (Assam 
Land Requisition and Acquisition Act (25 of 1948) 

S. 3(1)). 

f rom time to time the Mun'cipal Board refused to 
grant licence to the petitioner to run the market and 
thereafter some negotiations were going on for taking 
the land on rent. Ultimately steps were also taken 
for acquisition of the land under the Land Acquisi- 
tion Act. It was said that all this showed that the 
Municipal Board was acting mala fide iD ultimately 
asking the Government to requisition the land under 
the Assam Act, 25 cf 1948. 

Held, that the circumstances did not make out a 
case o{ mala fides so as to justify the High Court’s 
interference with the impugnfd order under Art. 226 
of the Constitution. ILR (1959) 11 Assam 287 : AIR 
i960 Assam 18 (20) (Pt C) (Pr 4) (DB). 

— Art. 226 — Party alleging mala fides must, in his 
pleadings, s it out particulars and substantiate same 
by satisfactory evidence— Court would hesitate to 
attribute mala fides to any one and particularly to 
statutory bodies, exceptitg on convincing grounds. 
Civil P. C. (1908), O. 0, R. 10. (1965) 2 Mys L J 365 
(DB) • 

177 (d). Duty to act on evidence. 

— Art. 226 — Order of Additional District Magistrate 
rejecting landlord's claim for release of shop in his 
favour — Relevant reasons given for arriving at 
conclusion that shop was not bona fide needed by 
landlord for his own use —Held, that it was within 
the competence of the Additional District Magistrate 
to form an opinion and as long as he did it on the 
material before him which was relevant to the point 
on which the opinion had to be formed, the High 
Court in exercise of its writ jurisdiction could not 
•interfere with the order made by him. 1964 All 
W R (II C) 296 i 1904 All L J 710. 


Art. 226 — Railway Establishment Code (1951) 

App. 13, Part B, R. 1— Exercise of statutory powers 
— When can be declared ultra vires — Cause which 
is non-existent — Cannot reasonably be ‘due cause’ 
within R. 1. 

It is established that the doctrine of ultra vires 
which attaches to any statutory power requires not 
only that it must not exceed the power conferred by 
the statute, that it must not only be exercised in good 
faith but also tbat it must not be exercised arbitrarily or 
capriciously, but reasonably'. The statutory authority 
cannot do what he likes but must follow the course 
which reason dictates. Even though the Court cannot 
substitute its own view as to what should be the 
proper ccurs3 in such circumstances, it should inter- 
fere if the statutory authority ha* come to a decision 
that no reasonable body would have come to. ( 1 925 ) 
A C 578 and (1947) 2 All E R 680, Rel. on. It is clear 
that no reasonable man could consider a cause which 
is non existent as a 'due cau*e' within H. I of Part.B of 
App. 13 of the Code. A I R 1965 Cai 389 (394, 395) 
(Pt F) (Prs 21, 22, 28). 

Art. 226 — Duty of subordinate tribunals. 

A statutory Tribunal entrusted with statutory 
functions and exercising statutory jurisdiction should 
not allow itself to be influenced by irrelevant and 
extraneous considentions in passing quasi-fudicial 
orders in discharge of its duties. He must keep 
his capacity as a tribunal distinct and separate 
from his executive capacity, and must not permit his 
official superiors in the executive department to 
interfere in any manner with the exercise of his 
duties and functions as a Tribunal. If it is found that 
he permitted himself to be influenced by the direc- 
tions of his official superior that order will be struck 
down. AIR 1960 J & K 19 (21) (Pt A) (Pr 7). 

177 (e). Procedural irregularity. 

Art. 226 —Andhra Pradesh Rtgional Committee 

Order (J 958), Pr. 3— Regional Committee constituted 
under- Defect in procedure in holding its meetings— 
Bill in pursuance of its report passed into an Act- 
Art. 212 (1) applies— Validity cannot-be questioned 
on grounds of irregularity of procedure —Court will 
not give iceffective declaration as tojits validity. See 
Ibid, Art. 371 (1). AIR 1965 Andh.Pra 306. 

178. Stranger, application by. 

See Note 6. 

179. Submission to or acquiescence in 

jurisdiction. 

See also Notes 98 and 148. 

® — Art. 32 — Applicability — (Income-tix Act 
(1922i, S, 5 (7-.\) — Order of transfer under — 
Acquiescence and submission to jurisdiction — 
Assessee’s right to relief.’ 

Whue none of the petitioners raised any objection 
to their cases being transferred under S. 5 (7- A) 
Income-tax Act and in fact submitted to the jurisdic- 
tion of the Income-tax Officers to whom their cases 
had been transferred : 

Held, that the petitioners were not entitled to 
invoke the jurisdiction of the Supreme Court under 
Art. 32. Halsbury's Laws of England (3rd Edn.), 
Vol. II, p. 140, para. 265: (1907) 97 L T 55i and 
AIR 192, Mad 180 (FB), Rel. on. Me?srs Pannalal 
Binjaiaj v. Union of India. 1957 S C A 660 j (1957) 
3111 R 565 i 1957 SCR 233 : :• AIR 1957 S C 397 
(412) (Pt I) (Pr 45). 

Art. 220 — Objection to jurisdiction not taken at 

earliest opportunity — High Court in writ jurisdiction 
will not permit such objection to be taken before it 
for firit time. 
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Objection to jurisdiction must be taken at the 
earliest possible opportunity, and if a party has not 
taken such an objection the £High Court in its writ 
jurisdiction will not permit him to take any such 

objection. 1965 All L J 996 : 1965 All W R (H C) 

4 / y. 

— Art. 226— Objection as to jurisdiction not taken 
at earliest opportunity before authority whose jurif- 
aiction is chillenged cannot be allowed to be raised 
lor first time in writ petition. See Houses and Ren's - 
%• (Temporary) Control of Bent and Eviction Act 
(3 of 1947), S. 7F. 1965 All W R (H C) 736. 

u 226— Question of law or jurisdiction— If can 

be raised for the first time in second apDeal— Position 
under S. 115, C. P. Code and Art. 220 of Constitution 
compared. See C. P. Code (1903), S. 100. A I R 1964 
All 136. 

™ — A,t - 226 — Domestic Tribunals — Jurisdiction- 
Person submitting to and taking a chance to get a 
decision from it in his favour — furisdiction cannot 
be later challenged. AIR 1957 S C 397 I960 All L [ 

20, Foil. ILR (1963) 1 All 432 (DB). 

Arts. 226, 311 — C ertiorari — Acquiescence in juris- 
diction— Dismissal order of police servant based on 
report of departmental proceeding* conducted by 
officer not having requisite qualifications-Objecfions 
to jurisdiction not raised before enquiring officer 
although opportunity to raise such objection was 
offered- Omission debars police servant from chal- 
lenging by a petition for certiorari, the dismissal 
order on that ground not raised before the subordinate 
tribunal — It is open to petitioner to explain his omis- 
sion in an adequate manner. AIR 1959 All 710. Rel. on. 
AIR 1962 All 114 (116, 117) (Pt B) (Prs 8, 9) (DR). 

Art. 226— U. P. Police Regulation. Paras. 479, 

490 — furisdiction of subordinate authority not ques- 
tioned before the authority- Question of jurisdiction 
cannot be raised for first time before High Court, 
when it depends upon investigation of facts — Juris- 
diction of Dy. S. P. to hold departmental inquiry not 
questioned before any of the subordinate authorities 
cannot be raised in writ petition. A 1 R 1956 All 578, 
DRsented from. AIR 1961 All 169 (172, 173) (Pt C) 
(Prs 15, I6j. 


decision taken by such a body will necessarily be 
without jurisdiction. It is no bar to the petitioners 
coming to the High Coart under Art. 220 of the Con- 
stitution and challenging the constitution of the 
Board itself. 

fk T A? e Gan be n0 , waiver tbe right to point out 

tnat the statutory body was not properly constituted 

at all. ft is not a case of the exercise of jurisdiction 

X ant of Jurisdiction. A I R 1957 All 
"3 ( / 77) (Pt C) (Prs 13, 14). 


loom ^c 22 - 6 n~ 0 fl Iadr j S District Boards Act (14 of 
Art°i4nf lu' 8 r an ^ 1,1 “ s - 79 does not violate 

An. 14 oi the ^ Constitution on ground that right of 
appeal is discriminatory -Nor is discretion in regard 
to choice of persons for exemption under S. Ill ungui- 
ded by any rules - Lessee having agreed to pay cess- 
Iligh Court could not exercise extraordinary jurisdic- 
tion even if Jevy of cess was not valid. See Madras 

Andh C pra 0 2 a S8 S A< * (4 ° f 1920) ’ S ‘ 79 * Al « ^ 


-Art. 226 — Jurisdiction of — Consent — If can 

confer. 

ft is open to the Government of Andhra to admit 
tacts upon which jurisdiction of the High Court rests 
although they cannot confer jurisdiction on the High 
Court hy their consent or bv mere waiver of the 
question of jurisdiction. ILR (1956) Andhra 448. 

Art 226— Civil P. C. (1908), S. 9 - Consent can- 
not give or oust jurisdiction. See Civil P C. (1908), 
S. 9. A I R 1956 Hyd 129. 

Art. 226 - Writ of Certiorari — Submission of 

applicant to ju risdiction— Effect. 

In the matter of issue of a writ by way of certio- 
rari the High Court’s powers are discretionary, ard 
where the applicant armed with the point which 
would oust the jurisdiction of the subordinate tribu- 
nal elected to get the case decided by the Court on 
its merits, he must be taken to have submitted to its 
jurisdiction and he cannot be allowed later to repu- 
diate that decision in a p c tition for a writ of certio- 
rari. ILR (1954) Hyd 9S3 : A I R 1955 Hvd 97 (98) 
(Pt A) (Pr 2) (DB). 


Art. 226 — Certiorari— No failure of justice— Writ 

will not issue. 

A writ of prohibition will issue to stay further pro- 
ceedings in an inferior Court where on the face of 
the proceedings of that Court there is a total absence 
of jurisdiction, notwithstanding the fact that the peti- 
tioner may have consented to or acquiesced in the 
exercise of the Court's jurisdiclioa. Thac, however, 
is not so in the case of certiorari the issue of which 
is discretionary; and the Court may refuse the writ, 
notwithstanding the fact that the order sought to be 
quashed was made by a Tribunal acting without 
jurisdiction. The High Court will refuse to interfere 
unless it is satisfied that the justice of the case re- 
quires it. AIR 1957 S C 227, Foil. 1960 All L I 441 , 
1960 All W R (HC) 307 j ILR (I960) 1 All 744. 

Art. 226 — Submission to jurisdiction of tribunal 

— Effect of — Initial want of jurisdiction - Waiver. 

In cases where a person submitted to the jurisdic- 
tion of a tribunal different considerations may arise 
when a relief of certiorari is claimed. But even in 
those cases it may be said that if there is an initial 
want of jurisdiction, the mere fact that the petitioner 
has failed to raise an objection to the want of juris- 
diction in the trial Court, will not disentitle him to a 
relief by the High Court. 

Thus when the Licensing Board constituted under 
the U. P. Excise Act for discharging certain adminis- 
trative functions is not properly constituted, anv 


Art. 226— Certiorari— Submission to furisdiction. 

Where there is a statutory duty on the part of the 
petitioner to have raised the objection as to jurisdic- 
tion before the cause was gone info on its merit but 
he fails to demur in terms of the statute, he cannot be 
permitted to challenge that jurisdiction by way of 
certiorari. Case-law discussed. 

On facts held that the applicant was not disentitled 
to the relief by submitting to the jurisdiction of the 
authority whose order he sought to impugn. ILR 
(1955) Hyd 337 : A I R 1955 Hyd 82 (95) (Pt E) 
(Prs 50, 51) (DB . 

Art. 226— Writ of certiorari, a discretionary re- 
medy — Submission to or acquiescence in jurisdiction. 

In the matter of issue of a writ by way of certio- 
rari the High Court's powers are discretionary, and 
where the applicant armed with the point which 
would oust the jurisdiction of the subordinate tribu- 
nal his elected to argue the case on its merits before 
that Court, he must be taken to have submitted to its 
jurisdiction- He cannot be allowed later to repudiate 
that decision in a petition for a writ of certiorari. 
(1914) 1 K B 608: (1919) 2 KB 734; A I R 1927 Mad 
130 (FB); AIR 1938 Mad 69 and A I R 1953 Mad 472, 
Rel. on. 

Where the petitioner had submitted to the jurisdic- 
tion of an arbitrator to whom a dispute had been 
referred under S. 48, Hyderabad Cc-operative Socie- 
ties Act and had also filed a revision under S. 51 of 
that Act before the Registrar, the petitioner will not 
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foe allowed to invoke the jurisdiction of the High 
Court to quash the order of the Registrar on the 
/ground that the reference to the arbitrator was with- 
out jurisdiction. I L R (1954) Hyd 689 : A I R 1955 
Hyd 33 (34) (Ft B) (Prs 7, 8) (DB). 

Art. 226— Certiorari— Grounds. 

The petitioner who had submitted to the review 
jurisdiction and argued the case on merits before an 
authority cannot repudiate the order passed by it in 
the review proceedings by applying for certiorari on 
the ground that it was not open to that authority to 
review its original decision. Case-law, Rel. on. I L R 
(1954) Hyd 632 : A I R 1954 Hyd 210 (211) (Ft A) 
(Pr 5) (DB). 

Art. 226 -Estoppel-Order without jurisdiction 

—Acquiescence— Effect. 

Where there is a patent want of jurisdiction, i. e., a 
want of jurisdiction appaent on the face of the pro- 
ceedings, acquiescence by submission to jurisdiction 
wilt not cure it, and the proceedings are eminently 
liable to be quashed by certiorari. A i K 1960 J 6c K 
29 (31, 32, 33, 34) (Prs 10, 13,22). 


—Ait. 226 — Jurisdiction of subordinate Tribunal 
—Estoppel against pleading want of — Discretion of 
High Court. 

In a case where a person submits to the jurisdiction 
of a subordinate tribunal without objecting to its 
jurisdiction he cannot be heard to urge in ct-rtiorari 
proceedings that the subordinate Tribunal had no 
jurisdiction, except perhaps where it is shown by his 
affidavit that he had no knowledge of the facts which 
constituted the defect of jurisdiction of the subordi- 
nate tribunal. The principle applies a fortiori, where 
the petitioner himself moved the subordinate tribunal 
and invited it to adjudicate upon his grievance. AIR 
1927 Mad 130 (FB) and A I R 1954 Bam 202 and 
AIR 1957 S C 397, Rel. on. 

Even if there be some technical error of law or 
formal defect of jurisdiction in a given case, the High 
^ourt is not bound to issue a writ of certiorari unless 
it is satisfied that the interests of justice demand the 
granting of such a writ. A I R 1959 J 6c K 98 (102) 
iPt C) ^Prs 15, 17) (DB). 


Art. 226 *— Jurisdiction of High Court —Tribunal 

not having jurisdiction — Petitioner submitting to juris- 
diction-jurisdiction of High Court to interfere under 
Art. 226 is not thereby limited. 1959 Ker L J 1425 : 
1960 Ker L T 85 : A I R I960 Ker 229 (23 1 ) (Pt B) 
(Pr 13) (DB). 


’Arts. 225, 227 — Estoppel — Proceedings unde 
S. 145, Criminal P. C. — Petitioner inviting adjudict 
tion — Right to challenge decision b*ing illege 
(Evidence Act (1872), S 115) — (Criminal P. C 
{ 1S9 - ), S. 145). 

W here the petitioner in proceedings under S. 14! 
Criminal P. C., himself asked for an adjudication c 
bis status it is not open to him in procaedings unde 
Arts. 226 and 227 to say that the decision was bad o 
the ground that the question ought not to have bee 
decided by the Magistrate in proceedings unde 
S. 145 merely because the question raised by him i 
decided against him. Tbe mere fact that the Magis 
rrati considered this point does not amount to illega 
lity especially when his conclusion on the questio 
of possession is mainly based on another finding 
1958 Ker L J 1195 i 1958 Ker L T 1067 : 1958 Ma 
L J (Cr) 985 : ILR (1959) Ker 70 : 1959 Cri L J 1052 
A I R 1959 Ker 275 (276) (Pi B) (Pr 5) (DB). 


Aits. 220 and 227 — Jurisdiction — Submission to 
or acquiescence in — Effect — (Panchar at — M. B. 
I anchay at Vidhan(LVIlI of 1949), Ss. 75 and 89). 


Where the petitioner failed to raise any objection to 
the jurisdiction of the Nyaya Panchaj at to try the 
complaint preferred by him under the M. B. Pancha- 
yat Vidhan and of Ihe Sessions Judge to hear and 
decide the revision petitioj filed by the accused per- 
sons, the petitioner cannot be allo wed to nise a ques- 
tion of jurisdiction on a petition under Arts. 228 and 
227. (1914) 1 K B 608, Foil. 1957 Jab L J 65 : 1957 
MPC 91: 1957 M P L J 244 : 1957 Cr L J 759 i ILR 
( 1 957 i M P 57 : A I R 1957 Madh Pra 58 (59, 60) 
(Pt A) (Pr 3) (DB). 

Art. 226 — Jurisdiction — Proceedings, before 

Labour Appellate Tribunal covering not only order 
of Industrial Tribunal on application by the emplo- 
yer company but also on application by worker. 

Questions whether there was substantial question of 
lav/ and the Tribunal had jurisdiction not determined 
by Appellate Tribunal - Participation in proceedings 
held would not disentitle employer to the discretionary 
relief of writ of certiorari — (Industrial Disputes 
(Appellate Tribunal Act (1950). S. 7). (1956) 10 F ) R 
54 : (1956) 1 Lab L I 508 s (1956) 1 M L J 462 : AIR 
1956 Mad 559 (592) (Pt B) (Pr 15). 

Art. 226— Certiorari— Submission to jurisdiction. 

Normally, when a paity voluntarily submitted in 
the jurisdiction of a Tribunal which had no jurisdic- 
tion he would not be heard in proceedings under 
Art. 226 ol the Constitution to say that the Tribunal 
had no jurisdiction merely because the decision of 
the Tribunal went against him. But it is not that sub- 
mission to jurisdiction that confers jurisdiction on 
the Tribunal. It is merely a case of a factor being 
taken into account before tbe Court decides whether 
it should exercise its discretion in favour of the 
applicant before it. ILR (1957) Mad 631 x 1955 Mad 
W N 865 , 6S Mad L W 777 , (1955) 2 MLJ 612 : 
AIR 1956 Mad 146 (150) (Pt D) (Pr 22). 


Arts. 226 and 311 — Certiorari — Submission to 
jurisdiction. 

It is not open to the petitioner in proceeding) under 
Art. 220 of the Constitution to object to the jurisdic- 
tion of the District Judge exercised to conduct an 
enquiry under Art. 311, because the petitioner had 
submitted to it. (1956) 1 I.ab L J 516 : (1956) 2 
M L J 145. 


Art. 226 — Petitioner submitting to jurisdiction of 

Revenue Court— Bar of grant of relief under Article 
—(Tenancy Laws — Tanjore Tenants and Panoaiyal 
Protection Act (XIV of 1952), S. 13 (2) ). 

In invoking the extraordinary jurisdiction of tbe 
HigU Court under Art. 226 the fact that the petitioner 
submitted to the jurisdiction of i he revenue Court and 
availed himself of the opportunity of participating in 
the enquiry bars the grant of any relief under 
Art. 226. AIR 1927 Mad 130, Foil. 68 LW JG4 • 
(193 5) 1 M L J 25S j 1955 Mad W \ 176 : \[R 195^ 
N U C (Mad) 3197. 


.mv. 1 viuiv/iiui ouuniiiu ug iu jurisdiction ot 

Revenue Board — Petitioner is precluded from ques- 
tioning jurisdiction in writ of ‘Certiorari’- (Tenancy 

Laws -Madras Estates (Abolition and Conversion into 
Ryotsvari) Act XXvI of 1948). S. IS). (1953) nni 
362 : AIR 1953 Mad 472 (472) (Pt A) (Pr 3). 


Art. 226— Submission to jurisdiction— Effect. 

Where the petitioners submitted to the jurisdiction 
of the Regional Transport Authority, it is too late to 
question the jurisdiction of the Tribunal ty which 
they have submitted on the ground that the proceed- 
ings of the Regional I ransport Authority were illegal 
as the earlier proceedings legally instituted and pur- 
sued were not anally disposed of. Failure to object to 
jurisdiction before the lower Court is a bar to obtain 


1166 


CONSTITUTION OF INDIA (1950), Arts. 226 & 32. Note 179 


mg a wrrt of certiorari, whether the objection to 
jurisdiction is based on a pure point of law or based 
on tacts which were or should have been within the 
knowledge of the petitioners during the proceedings 
in the lower Court. A I R 1927 Mad 130 (FB), Foil 
AIR 1953 Mad 59 (GO) (Pt A) (Pr 1). ' h 1 

“ Arts. 226 and 311 — Conduct of petitioner — 
Departmental enquiry — Acquiescence and submis- 
sion to jurisdiction of Enquiry Officer without rais- 
ing any objections— Petitioner cannot be allowed to 
challenge jurisdiction of Enquiry Officer— Evidence 
Act (1872), S. 115. 

Where in a departmental enquiry against a civil 
servant the servant has acquiesced and submitted to 
the jurisdiction of the enquiry officer and has taken 
part in the enquiry without raising any objection to 
his competency to hold the enquiry the civil servint 
cannot, after the whole enquiry is over and after the 
enquiry officer has found against him, turn round 

uij C u nten ° officer was not competent to 

hold the enquiry on ground that he was not properly 

nominated. AIR 1957 S C 397 and AIR 1905 Mys 41 
and AIR 1953 Mad 59 and A I R 1954 Bom 202, Rel 
on. (1965) 1 Mys L J 422 i (1965) 2 Lab L J 583 : 
AIR 1965 Mys 283 (285) (Pt D) (Pr 7) (DB). 

Art. 226 Jurisdiction Submission to oracquies- 
cence m - Certiorari - Proceedings under Motor 
Vehicles Act Objection regarding invalidity of 
constitution of R. T. A. not raised before Authorities 
under Act- Petitioner availing himself of chance of 
being successful before Authorities - Petitioner 

A e . a 7oon/ r c m ,: a ^ g ob i ection - (Motor Vehicles 
Act (1939), S. 44 (2) ). 

Wherein the proceedings under Motor Vehicles 
Act, the petitioner did not raise any objection before 
the Authorities under the Act regarding the invalidity 
of the Constitution of R. T. A. and regarding lack of 
jurisdiction on the ground of its invalid constitution, 
but availed himself of a chance of being successful 
before those Authorities ; 


meant to correct technical errors-Power under, to bfr 
w d Pa? l3 i d CaS6S ° f £ a ^ dshi P and grave ir justice— 
If fl. AIR msTe^29 D "“ ** (2 °° 2 K)l 


Art. 226- Absence of jurisdiction 
raise objection. 


Failure to 


It is true that if a party does not raise any objection 
to the jurisdiction of a Court of tribunal, which, 
depends upoD the allegations and proof of certain 
facts, that party will not be allowed to raise objection 

Jurisdiction in a a application under Art. 226. 

Where, however, the lack of jurisdiction is patent, 
the mere fact that no objection was taken before the 
statutory authority would not disable the applicant 

SU u h Question in an application under 
Art. 220. I he High Court is bound to issue a prohi- 
bition in the case of total absence of jurisdiction on 
the face of the proceedings, although the applicant 
tor the writ has consented to or acquiesced in the 
exercise of jurisdiction by the inferior Court. 1953 

L JV 324 iILB (1953) 3 Eaj 13 : AIR 1953 Raj 
193 (196) (Pt A) (Pr 9) (DB). 

Art. 226— Issue of permit under Motor Vehicles 

Act- Review granted by Goven ment- Jurisdiction of 
Government not challenged by petitioner— He cannot 
get relief under Art. 220. AIR 1955 N U C (Trav.CoX 
5772. 

180. Tenancy laws, orders under. 

See Noie 171. 

181. Transport authority, orders of. 

• Art. 226 — Scheme notified under S. 68-D*. 

Motor Vehicles Act — Effect on permits of pri- 
vate operators — Powers of I. T. A. — Renewal' 
of private permits not legal — Appeal Board can 
set aside such renewals — Board can act in revi- 
sional powers if appeal is incompetent — Decision 
of Appeal Board being correct in law, no inter- 
ference under Arts. 226 and 227. See Motor 
Vehicles Act (1939), S. 68-D. AIR 1962 SC 1135. 


Held, in a writ petition challenging orders of 
Authorities under the Act that the petitioner pre- 
eluded himself fiom urging his contention in the 
\srit proceedings to invoke the jurisdiction under 
Art 220 : AIR 1904 Andh Pra 30 and A I R 1961 Raj 
98 FB). Dissent from ; AIR 1950 Andh Pra 232 and 
AIR 1957 S C 397, Re), on. (1964) 1 Mys L I 318 s 
AIR 1965 Mys 41 (44, 45, 46) (Pt C) (Prs 6, 7) (DB). 

Art. 226 — Evidence Act (1872), S. 115— Acquies- 
cence in jurisdiction — Tribunal not haviDg jurisdic* 
tion to decide question referred to it — No objection 
railed as to want of jurisdiction — Petitioner 1 not 
estopped from raising objection in writ petition— See 
Evidence Act (1872), S. 115. AIR 1963 Pat 118. 

Art. 226 — Bihar Panchayat Raj Act (1947) (7 

of 1948), S. 05 — Scope— Suit for declaration of title 
and recovery of possession- Jurisdiction— Objection 
not taken before Cram Cutcheiry— Effect— (Civil P. C. 
(1908), Ss. 9 and 21). See Panchayats— Bihar PaDcha- 
yat Paj. Act (1947) (7 of 1948), S. 05. AIR 1958 Pat 
105. 

— —Art. 226— Evidence Act (1872), S. 115— Failure to 
raise objection — Effect. See Evidence Act (1872), 
S. 115. AIR 1957 Pat 732. 

—Art. 226— Submission to jurisdiction— Effect. See 
Civil P. C. (1908), S. 9. AIR 1956 Pat 294. 

—Art. 226 — Patiala Recovery of State Dues Act 
(2002 B. K.), S. 0— Absence of certificate under— Pro- 
ceedings before Collector are not rendered without 
jurisdiction — It is a case of irregular assumption of 
jurisdiction and not of inherent lack of it— No objec- 
tion taken for long time — Irregularity should be 
considered as waived— Remedy under Art. 220 is not 


• — —Arts. 32, 226 — Regional Transport Authority- 
granting permit acts as quasi-judicial authority. 
See Ibid, Art. 14. AIR 1960 SC SOI. 

• Arts. 32, 154, 163, 166 — Scope — Scheme 

proposed ‘by Transport Undertaking under Sec- 
tion G8-C, Motor Vehicles Act, 1939 — Scheme 
framed — If ultra vires the Act — 
(Natural justice) — (Motor Vehicles Act (1939) (as 
amended by Act C of 1956), Chap. IV- A) — (Motor 
Vehicles Rules (1939), Rr. 8, 9 and 10). 

Whether an administrative tribunal has a duty 
to act judicially should be gathered from the pro- 
visions of the particular statute and the rules made 
thereunder. If there is a lis ordinarily there will 
be a duty on the part of the said authority to act 

judicially. AIR 1950 SC 222, AIR 1958 SC 398 
and AIR 1958 SC 578, Rel. on. 

Per S. R. Das, C. J., N. H. Bhagwati and Subba 
Rao, JJ.; Wanchoo and Sinha, JJ., Contra. — The 
Motor Vehicles Act imposes a duty on the State 
Government to decide the act judicially in ap- 
proving or modifying the scheme proposed by the 
Transport Undertaking. Even if the grounds of 
attack against the scheme are confined only to the- 
purpose mentioned in S. 68-C, the position will not 
be different, for, even in that case there is a dis- 
pute between the State Transport Undertaking and 
the person excluded in respect of the scheme, 
though the objections are limited to the purpose 
of the scheme. In either view the said two provi- 
sions, Ss. 68-C and 68-D, comply with the criteria 
of a judicial act. (1948) AC 87, Expl. and Disting. 

Where pursuant to the rules, the Minister who 
was in charge of Transport, had made an order 
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ig the Secretary to Government, to hear ob- 
jection filed under S. 68-D against the scheme pro- 
posed by the State Transport Department, and the 
Secretary to the Government Transport Depart- 
ment, gave a personal hearing to the parties who 
had filed objections, and the Minister in charge of 
Transport Department made his order approving 
the scheme, it must be said that the State Govern- 
ment gave hearing to the parties, lor tiling objec- 
tions in the manner prescribed by the Rules made 
bv the Governor. 

But such a hearing given by the Secretary, 
Transport Department, offends the principle of 
natural justice and the proceeding and the hearing 
given, in violation of that principle are bad. 

Wanchoo, J., Contra. — Taking into account the 
express provisions contained in Chap. IV- A and the 
Rules framed thereunder, the conclusion is that the 
hearing under S. 68-D (2) was not before a quasi- 
judicial tribunal and the decision was not a quasi- 
judicial act and the State Government was acting 
purely administratively. 19-48 AC 87, AIR 1950 
SC 222, AIR 1958 SC 398 and AIR 1958 SC 578. 
Rel. on. Considering the nature and the scope of 
the hearing under S. 68-D (2) it seems that there 
is really no lis. Therefore, it cannot be said that 
the nature of the hearing in this case makes the 
State Government a quasi-judicial tribunal and the 
decision a quasi-judicial act within the meaning of 
the principles laid down in Advani's case, AIR 
1950 SC 222. Rel. on. Where the hearing is ad- 
ministrative, it is not essential that the Minister 
must hear, so long as a hearing is given by an 

officer of the Government. 1915 AC 120 (132), 

Rel. on. 

Sinha, J., contra (agreeing with Wanchoo, J.) — 
The State Government, in approving the published 
scheme, was not discharging any judicial or quasi- 
judicial function. On the other hand, in doing so 
the State Government was only performing its 

normal administrative function. 

There is no lis between rival claims, no deter- 
minate tribunal to determine any lis, and no proce- 
dure prescribed in Chap. rw 1 
even stimulating judicial 
so, there is no question 
palli Nageswara Rao v. 

Transport Corpn., (1959) 

(1959) 2 Mad LJ (SC) 156: 1959 SCJ 967: 1958 

Andh LT 1014: (1959) 1 SCR (Supp) 319: AIR 
1959 SC 308 (322, 323, 325, 326, 327, 333, 334, 
335, 339, 340, 341) (Pt E) (Prs 21, 22, 27, 30, 31, 
47, 49, 50, 51, 63, 67). 


IV- A approximating or 
procedure. That being 
of any bias. Gulla- 
Andhra Pradesh Road 
2 Andh WR (SC) 156: 


Art. 220 — Order of State Government inter- 
fering with order of subordinate transport autho- 
rity in the matter of granting permit for stage 
carriage — Interference by High Court in writ 
proceedings — See Motor Vehicles Act (1939), 
S. 64- A (Madras Amendment). AIR 1956 SC 463. 

• ' — Art. 220 — Nature of functions performed bv 
Regional Transport Authority Board and State 
Government under Motor Vehicles Act — See 

Motor Vehicles Act (1939), S. 47. AIR 1956 SC 
463. 

~ r Ar ** 220 — Certiorari and mandamus — 
Nationalisation of bus transport services — R.T.A. 
offering alternative routes to displaced operators iii 
lieu of compensation — Offer accepted — Offer 
and acceptance recorded in resolution by R.T.A.— 
Writ petition by existing operator on alternative 
loute, for certiorari to quash resolution and for 
mandamus commanding R. T. A. not to permit 
displaced operators to operate on alternative route 
Not maintainable — Recording of resolution 
purely administrative act — Prima facie loss in 
petitioner s earnings on account of increase in com- 


petition not sufficient for grant of mandamus^ 

AIR 1961 All 214 Reversed. ILK (1901) 1 All 52: 
AIR 1962 All 551 (552, 553, 561) (Pt A) (Prs 5, 6, 
7, 61) (DB). 

Art. 226 — Certiorari — Cancellation of 

Motor permit under S. 60, Motor Vehicles Act — 
Order quasi-judicial and is amenable to the writ — 
Essentials of judicial act — Motor Vehicles Act 
(1939), S. 60. 

The order of a Regional Transport Authority 
cancelling a permit under S. 60 of the Motor 

Vehicles Act is in its character quasi-judicial and 
is therefore amenable to a writ of certiorari. AIR 
1959 SC 694, Foil. 

The expression ‘judicial act’ includes the exercise 
of quasi-judicial functions by administrative bodies 
or other authorities obliged to exercise such func- 
tions and is used in contrast with what are purely 
ministerial acts. AIR 1954 SC 440, Rel. on. 

The presence of two parties before an authority 
one proposing and the other opposing is not essen- 
tial to render the order of the authority judicial or 

quasi-judicial; nor is a lis necessary in order that 

a determination may be a judicial or quasi-judicial 
one. AIR 1950 SC 222, Rel. on. 1962 All LJ 
116. 


Art. 226 


Aclmiiustrativc orders 


U. P. 


Motor Vehicles Taxation Act (V of 1935), S. 4 (2) 
and Rr. 5 and 6 framed thereunder — State 
Fransport Authority — Classification of route as 
W class route — Interference. 

The Regional Transport Authority recommended 
in favour of classifying a particular route as *B' 
class hut the State Transport Authority under 
S. 4 (2), U. P. Motor Vehicles Taxation Act, re- 
classified it as an ‘A’ class route without giving any 
opportunity to the petitioner or other persons ply- 
ing for hire on that route. 


Held, (1) that the power given to the State 
Transport Authority by S. 4 of the Act is not a 
judicial power but is an administrative power. 
(2) That neither S. 4 of the Act nor the rules 
framed thereunder, imposed any duty on the State 
Transport Authority to give any notice or to hear 
or give an opportunity to permit-holders before it 
re-classified the route. It could not be said that 
there was contravention of the rule of natural 
justice which cannot and in fact does not exist 
independently of the statutory provisions under 
which the impugned action is taken. AIR 1958 
SC 398. Rel. on; AIR 1954 All 144, Dist : C M \ 
No. 237 of 1957 dated 7-1-1959 (All), Dissented 
trom. (3) That the re-classification of the route 

had not the effect of changing the route. What- 
ever changes have occurred are for purposes of the 
U. P. Motor Vehicles Taxation Act, 1935 and that 
too for the purpose of determining the amount of 

tax to be paid for the motor vehicles plving on 

that particular route. (4) That the petitioner" was 
not entitled to any relief under Art. 226 and the 
petition was liable to he dismissed. 1961 All LI 
249: AIR 1961 All 374 (376, 377) (Pt B) (Prs S 

to 13). 


Art. 226 — Motor Vehicles Act (1939), S. 58 

— Regional Transport Authority — It is in nature 
of quasi-judicial body — Refusal to renew permit 
on ground of conviction — Proof — Report of 
Superintendent of Police — Action on — p ro - 

pnrty — See Motor Vehicles Act (1939) S 58 

AIR 1958 All 30. ’ * 


iv r ?; 226 ~ Certiorari — Grounds of certiorari 
, " n * [° Ouash order of Transport Authority 
under Motor Vehicles Act refusing to renew per- 
mits coupled with writ of mandamus direction 
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proper authority to reconsider application — Main- 
tainability — (Motor Vehicles Act (1939), S. 55). 

The Legislature has placed certain restric- 
tions on the rights of a person to carry on busi- 
ness of plying public carriers under the Motor 
Vehicles Act and the restrictions may be justified 
m law. but the petitioner under Art. 226 can chal- 
lenge the order passed by a quasi-judicial body on 
the ground that it is not in accordance with the 
provisions of the Motor Vehicles Act. 

\\ here the petitioner seeks relief by means of 
a writ of certiorari for quashing an order passed 
ov the Transport Authority refusing to renew its 
permits to ply public carriers (Originally granted 
as it had to carry out a certain contract) on the 
ground that the contract had come to an end and 
as such went beyond S. 55 of the Motor Vehicles 
Act, the petition cannot be rejected on the ground 
that the petitioner is seeking to enforce a privilege. 
What it was seeking to enforce was its fundamen- 
tal right to carry on business of plying public 
carriers. 

The right which the petitioner claimed or 
had been enjoying was not a conditional one. A 
particular privilege may be granted to a person 
because of a certain circumstance but that does 
not make the right to carry on business a condi- 
tional one. 


t0r • T- ?? gional Transport Authority does not act 
as judicial or quasi-judicial authority — It is only 

appellate authority that acts as such _ No griev- 
ance that appellate authority did not deny right 
to adduce evidence and be heard — There is no 
irregularity m procedure — Opinion of appellate 
authority that petitioner should not be given per- 
mit based upon relevant consideration — High 
Court will not interfere even though the view was 

" ~ ( ,\ Io ' or j Vehicles Act (1939), Ss. 58, 64) 
77 (Motor Vehicles Rules (1940) Rr 7? 73 / 
AIR 1955 NUC (All) 3540. ’ ’ m 

<T~Pn rL p! 77 *. Moto f Abides Act (1939). 

~ Cancellation of permit upon breach ot 
conditions by Regional Authority — State Trans- 

pin t Authority — Tribunal maintaining cancellation 
— Petition under Art. 226 — Sufficient of 
grounds cannot be questioned — See Motor Vehi- 
cles Act, S. 60. AIR 1955 NUC (AH) 2743. 

* -Art 226— Slate Transport Authoritv hearing 
appeal, not constituted and composed as provided 

tU 2 ' 7" 0rder Passed is without jurisdic- 
tion and is nullity — Certiorari will issue in spite 

MoSS nt / 4 ° f ° b, ' ection * See Motor Vehicles Act, 
lVUU) (As amended bv Act C of 1 Q r ifO q 44 

AIR 1964 Andh Pra 36 (FB). ’ S ’ 44 ' 


Where the order of the Transport Authority 
refusing to renew the permit was based entirely 
on the ground that the contract had crime to an 
end, a further prayer for mandamus in such a case, 
directing the Transport Authority, to consider the 
petitioners application for the renewal of its per- 
mits in accordance with law cannot refuse to be 
considered on the ground that the relief will he 
infructuous inasmuch as even il the application 
is sent back for reconsideration it is likely to be 
rejected on the ground that the previous permits 
were irregular, since the question whether the 
permits were regular or irregular had not been 
gone into by the proper authority, and when the 
matter goes back to the Regional Transport Autho- 
rity the Regional Transport Authority will have 
to go into that question if it is raised bv any of 
the parties. The High Court will not usurp the 
jurisdiction of the Regional Transport Authority 
to determine the question whether the previous 
permits granted were valid in law or not AIR 
1956 Mad 143, Disting (1950) All LJ 655: 1956 All 
WR (IIC) 604. 

Art. 226 — Certiorari, writ of — Orders of Tra- 
nsport Authority under Motor Vehicles Act — 
(Motor Vehicles Act (1939), Ss. 55, 5$). 

The Transport Authority when granting or 
refusing permits acts as a quasi-judicial body and ' 
any decision arrived at by the Regional Transport 
Authority under Motor Vehicles Act is liable to 
be interfered with hv the High Court by means of 
a writ of certiorari. A writ of certiorari can also 
be issued on the ground that the inferior tribunal 
has committed an error of law on the face of the 
record. (1956) All LJ 655: 1956 All WR (IIC) 604. 

Art. 226 — Principles of natural justice — 

Hearing petitioner — Motor Vehicles Act does not 
give party right to appear and he heard — It 
is not violation of natural justice which requires 
that person should have opportunity at least at 
some stage — This opportunity is afforded at ap- 
pellate stage — Regional Authority has discretion 
in granting permit — Act does not require him to 
act judicially in this matter — (Motor Vehicles 
Act (1939), S. 47). AIR 1955 NUC (All) 35S9. 

■ Art, 226 — Judicial or quasi- judicial proceed- 
ings — Motor permit — Renewal — Proceedings 


x 22 ^ “ f Mo i or Vehicles Act (1939) 

S. bo- D— -Nature of order under— Order disclosing 
consideration of main points — No discussion 
under topical headings — Order cannot be chal- 
lenged on the ground that all objections were 
not considered — Tribunal is not required to stale 
ds conclusions minutely on each question raised — 
Order of quasi-judicial Tribunal need not contain 
all attributes of judgment — See Motor Vehicles 
Act (1939), S. 68-D. AIR I960 Andh Pra 214 


Art. 226 — Motor Vehicles Act (1939 as 

amended by Act 100 of 1956), S. 68-D — 

Hearing objections, if judicial function — Powers 
it can be delegated to Secretary — (Constitution of 
India. Art. 166 (3) — Rules under and Art. 226). 
— See Motor Vehicles Act (1939 as amended bv 

Act 100 of 1956), S. 6S-D. AIR 1959 Andh Pra 
292. 

— — ;Art. 226 — Transport Authorities under Motor 
vehicles Act - — Whether exercise judicial or quasi- 
jiiriicinl functions — Order suspending permit with- 
out recording or considering evidence — (Motor 
Vehicles Act (1939), S. 60) — (Special Tribunal). 

Held, on tacts that the order of suspension 
should be quashed by a writ of certiorari as the 
R. T. A. had erred in giving its judgment merely 
on the report of the Deputy Superintendent of 
Police in preference to the statements made by 
certain respectable witnesses. 1956 Andhra LT 
309: 1956 Andhra WR 192: AIR 1957 AP 60S 
(609) (Pr 4). 

Art. 226 — Certiorari against Transport 

Authority under Motor Vehicles Act (1939), Ss. 47 
and 48 — Order under, is not administrative but 
judicial or quasi-judicial — Error apparent on face 
of record — Order quashed — (Motor Vehicles 
Act (1939), Ss. 47, 48). 1955 Andh WR 914: 1955 

Andh LT 746: AIR 1957 Andh Pra 301 (303) 
(Pr 5, 6) 

Art. 226 — Motor Vehicles Act (1939). 

S. 64 — Order of appellate authority, should he 
a speaking order — Appellate authority has to 
decide judicially and its decision is amenable to a 
writ of certiorari bv the High Court — See Motor 
Vehicles Act (1939), S. 64. AIR 1961 Assam 56. 
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Art. 226 — Quasi-judicial bodies — Regional 

Transport Authority constituted under the Motor 
'Vehicles Act — Jurisdiction of High Court. 

A writ of certiorari will issue against the ad- 
ministrative body acting in a quasi-judicial capa- 
city if such a body has exceeded its jurisdiction or 
has failed to exercise jurisdiction vested in it or 
has failed to observe the principles of natural 
justice in the exercise of its jurisdiction or it has 
committed a manifest error of law. The Regional 
Transport Authority in dealing with the applica- 
tions for grant or refusal of a permit under the 
Motor Vehicles Act acts in a quasi-judicial capa- 
city’. The decision therefore of the Regional Trans- 
port Authority will be amenable to a writ of cer- 
tiorari by the High Court. 1LR (1959) 11 Assam 
447: AIR I960 Assam 100 (102, 103) (Pt A) 
{Prs 3, 4) (DB). 

“ 226 — Motor Vehicles Act (1939), 

Ss. 64, 47 — Powers of Appellate Board — Ap- 
pellate Board can consider respective merits of 
various applicants in order to prefer one as against 
oth«-r — Board cannot direct Regional Transport 
Authority to start afresh with renotifying route 
and invite fresh applications — See Motor Vehicles 
Act (1939), S. 64. AIR 1960 Assam 100. 

-\rt. 226 — Motor Vehicles Act (1939), S. 53 

— Scope — Refusal of permit — Grounds for — 
Fitness of person held no ground — See Motor 
Vehicles Act (1939), S. 53. AIR 1959 Assam 106. 

7 -.- r » — Motor Vehicles Act (1939), 

as. 08 and 62 — Application for issue ot tem- 
porary permit under S. 62 — Prayer for issue 
of permit for 3 years if can be ignored — Issue 
of temporary permits for three months — Subse- 
quent refusal to renew — Validity — See Motor 
Vehicles Act (1939), S. 58. AIR 1953 Assam 74. 

— Art. 226 — Certiorari — Mala Odes — Grant 
vji Pynnit Extraneous matters taken into account 

— hfhet Order granting permit — Validity. 

See Motor \ ehicles Act (1939), S. 47. AIR 1957 
Ca! 638. 

Art. 226 — Certiorari 




- — Order granting stage 

arruj.- permit to petitioner — Order reversed in 
appeal on a wrong interpretation of R. 57-A, Ben- 
gal Motor Vehicles Rules — Petition under 

i although no direction could 

be effeetively given with regard to the permit 
which had already expired, order of appellate 
authority must be set aside — (Bengal Motor Vehi- 

xvx! 0 !^ 1940 - H - 57 ' A) ’ 99 Cal LJ 133: 61 

Cq I AIR 1957 Cal 462 (463) (Pt B) (Pr 6). 

7T ~ Art ; Power of fixing fare-stages by 

• I. A. under S. 44, Motor Vehicles Act is ad- 
nnnistrative anil not quasi-judicial — Such exorcise 
ot power is not liable to be corrected bv High 
Uo,lrt J 11 a « - nt petition. AIR 19(34 SC 1573 Rd 
™\. Kcr LT 11SG: 19 (i 5 Ker LJ 993 : (1966) 

ri’/T’nDB' 0J: AIR I9GG Ker 137 (I39) (Pt 

——Art. 226 — Statutory bodies — Discretionary 
Plotters — Grant of stage carriage permits bv 
transport Authority under Motor Vehicles Act — 

Art l'Im? ™', |,r , 0, ; ccd i- l f' — Motor Vehicles 
Act (19.39). S. \i (1) ( a ) and (e). 

sz ra , t ^ vsix 

they devntol f A °P ln cases where 

took intV r', n f | "l- well " esta blishcd principles or 
took mto consideration extraneous matters or had 

[Vol. 47 F n . D. 74. 


bound themselves by rigid rules which have affect- 
ed the exercise of the free discretion vested in 
them that the High Court will be entitled to inter- 
fere in writ proceedings. 

The Transport Authorities in Kerala do not 
commit any error in following the principles laid 
down in jhe Madras G. O. No. 1298 dated 28th 
April, 1956, while granting a stage carriage per- 
mit. Where after applying the principles of the 
Madras G. O., an applicant A was found to be the 
most qualified person for the grant of the stage 
carriage permit. 

Held, that maintaining healthy competition 
was not a valid ground for ignoring his claims and 
granting the permit to the applicant who had ob- 
tained nearly 50 per cent of the marks obtained by 
A, unless the conclusion was reached that the 
grant of a further permit to A would be against 
public interest. AIR 1964 Ker 253 (254) (Prs 4, 
7, S). * 

Art. 226 — Certiorari — Administrative Order 
— Motor Vehicles Act (1939) (as amended bv 
Madras Act 20 of 1948), S. 43-A — Order under 
C O. M. S. 1293 dated 2S-4-1956 — Non-com- 
pliance with — Matter not justiciable. 

In an appeal against the order of R. T. A. 
granting permits alter allotting marks to each ap- 
plicant for ensuring viability in accordance with 
Madras Government Order G. O. M. S. 1298 dated 
28-4-1956 the State Transport Appellate Tribunal 
die not allot any marks for ensuring viability. The 
°. r ,7 of State Iransport Appellate Tribunal was 
challenged The evidence indicated that the marks 
as allotted by R. T. A. without taking into con- 
sideration the viability, were not equal. 

Held, that (A the correctness or otherwise of 
the marks allotted under the C. O. was not a 
matter^ that was justiciable under Articles 226 and 

"7 ' , '' f , ll i e Constitution. S. C. Civil Appeal 19S 
of 1962 decided on 17-9-1962, Foil. 

In) in view of the words “other things being 
equa in the order the allotment of marks for 
viability was necessary only when other things 

ss art, i 9 i p No - »' m -- a “- 

-Art. 226 — Certiorari — Transport Authority 
granting bus permit to one of several applicants __ 
Discretion exercised in accordance with provisions 

wrh V f ,,C v S l • / T Hi /i ' Cm,rt ' vil > not issue 
\snt — Motor Vehicles Act (1939), S. 47. 

The main criterion on which bus permits have 

? K \vK <k> h 111 tlu i mter( T t of the travelling pub- 
p., '' wf e 1,10 au thoritv has discussed the claim 
of the different applicants and selected one as the 

of S |hi U !r . 0r Rran , t , in " the P errnit in the interests 
of the travelling public, giving valid and convincin'* 

l casons, its order cannot be interfered with bv the 
issue ol a writ of certiorari. 

... / \ fter all, primarily, it is the duty and the 
obligation of the authorities of the Motor Vehicles 
Act to grant or refuse to grant a particular permit 

' ,a ,V ,C r :,r l ? e , rsnn The Court under Art 

ol Cir Constitution can only see that the nro 
visions of the Motor Vehicles Act and the rules 
made thereunder had been complied with There 
is a complete and precise scheme for regulating the 
issue of permits providing what matters are to he 
taken into consideration by the authority as re f 

examine the correctness or otherwise of the 
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made by the Tribunal. AIR 1952 SC 192, AIR 
1954 SC 44 and (1952) 1 KB 338, Rel. on. 1961 
Ker LJ 669: 1961 Ker LT 553. 

A r * 1 * — Scope — \ iolation of condition 

attached to permit under S. 48 (a) (iii), Motor 

Vehicles Act — Cancellation of permit — Legality. 
See Motor Vehicles Act (1939), S. 60 (1). ° AIR 
1957 Ker 35. W 

Art. 226 — Application for permit rejected on 

untenable grounds — High Court remitting case 
back for decision — Authority cannot decline to 
deal with the application. 

A Transport Authority cannot decline to deal 
with an application for a permit legally and pro- 
perly merely because it had rejected it earlier on 
untenable grounds, more particularly when the 
High Court has remitted application to it for such 
consideration. 1965 MPLJ (Notes) 16S. 

Art. 226 — Power of selection of persons for 

grant of permit under Motor Vehicles Act rests with 
the Authorities — High Court will not interfere 
unless decision is based on irrelevant or invalid 
considerations. See Motor Vehicles Act (1939) 
S. 47. 1964 MPLJ (Notes) 201. 

Art. 226 — Decisions of questions of fact 

under the Motor Vehicles Act have been left to 
Transport Authorities — Their decision should not 
be interfered with in writ proceedings unless deci- 
sion is based on irrelevant consideration or on in- 
valid consideration. * AIR 1965 SC 107, Rel. on 
1964 MPLJ (Notes) 169. 

-Art. 226 — Powers of Transport Authorities 

— They perform executive functions in quasi-judi- 
cial manner — Competitive claims — Considerations 
to be taken into account — Failure to bring out all 
grounds of preference — No ground for interfer- 
ence under Art. 226 of Constitution. See Motor 
Vehicles Act (1939), S. 47. AIR 1962 Madh Pra 
199 (DB). 

— ; — Art. 226 — Jurisdiction of High Court — Ap- 
plications for stage carriage permit under S. 47, 
Motor Vehicles Act — Rival claimants A and B 

for particular route — Permit granted to A 

Point urged in writ proceedings that previouslv 
A's application for permit was rejected on ground 
of his inexperience in business — Held, that the 
previous order could not be taken into considera- 
tion, for each order, when it comes up, has to be 
examined on its own merits — It may well be 
that the earlier orders may be wrong or that the 
claimant did not place before the Transport Autho- 
rities sufficient material to establish his previous 
experience of the business — Held, further that 
even if the impugned order was erroneous, it could 
not be assailed in writ proceedings because the 
High Court could not allow proceedings in certio- 
rari to assume the cloak of an appeal in disguise 
It has, in fact, no jurisdiction to do so AIR 1959 
Mad 492; AIR 1958 SC 898 and M. P.\\o. 212* of 
1960, Rel. on. ILR (1963) Madh Pra 238: 196° 
MPC 129: 1962 MPLJ 570: (1962) Jab LJ 941- 
AIR 1962 Madh Pra 199 (201) (P» A) (Pr 5) (DBR 

■ Art. 226 — Illegal order — Interference 

Regional Transport Authority cannot grant tempo- 
rary permit when application under S. 46 is pend- 
ing — Grant of temporary permit illegal — High 
Court will interfere under Art. 226 even though 
remedy by way of revision not availed of. See 
Motor Vehicles Act (1939), S. 46. 1961 MPLJ 

(Notes) 141. 

• Arts. 226, 227 — Motor Vehicles Act (1939) 

Section 60 — Order granting permit to B in pre- 


ference to A — Appeal by A on ground that D 
had obtained permit by fraud — Proper remedy — — 
S. T. A. refusing to enquire into matter — Does, 
not amount to failure to exercise jurisdiction. Seer 

Motor Vehicles Act (1939), S. 60. AIR 1959 Madfe 
Pra 320. 

Art. 226 — Interference — Grounds. 

Whether or not the High Court may agree with the 
decision of the Appellate Authority acting under 
the provisions of the Motor Vehicles Act, if if 
cannot be said that there was any excessive exer- 
cise or non-exercise of jurisdiction or any apparent 
error on record which has resulted in manifest in- 
justice the High Court will not scrutinise the matte? 
for itself in a writ proceeding even if a different 
view may be taken of it. 1957 Jab LJ 724: 1957 
MPC 344: AIR 1958 Madh Pra 9 (11) (Pt F> 
(Pr 9). 

Art. 226 — Writ against order of State Trans- 
port Appellate Tribunal under S. 64, Motor Vehi- 
cles Act — Interference. 

Where in appeal filed against the order of 
R. T. A. refusing to grant permit to any of the ap- 
plicants the State Transport Appellate Tribunal 

after considering the merits of the claims of the 
respective appellants grants the permit to one of 
them the order cannot be challenged under 
Art. 226. The question of allotment of marks is 
entirely one for the Tribunal and any error in that 
respect cannot be corrected by the High Court 
in proceedings under Art. 226. It is entirely with- 
in the jurisdiction of the Tribunal to refuse to 
grant permit to one of the appellants on the 

ground that he is almost a monopolist over that 
route and the matter cannot be raised in proceed- 
ings under Art. 226. ILR (1964) 2 Mad 63H 
AIR 1966 Mad 1 (6) (Pt D) (Pr 10) (DB). 

Art. 226 — Motor Vehicles Act (1939), S. 43-A 

(Madras) — G. O. No. 1298 of 1956 issued by 
Madras Government containing directions for issuer 
of stage carriage permits — Order declared in- ^ 
valid — Regional Transport Authorities and Ap- 
pellate Tribunal relying on the order in exercis- 
ing their quasi- judicial functions — Their orders 

are not judicial and can be set aside under 
Art. 226 — Existence of error of law manifest od 
record not necessary — Selling aside of decision 
of only Appellate Tribunal held sufficient. 

The existence of the Madras Government order 
No. G. O. 1298 of 1956 issued under S. 43-A of 
the Motor Vehicles Act 1939 and containing direc- 
tions for issuing stage carriage permits which has 
been declared invalid by the Supreme Court had’ 
necessarily the effect of fettering the independent 
discretion of the quasi-judicial authorities like 
the Regional Transport Authorities and the Ap- 
pellate Tribunal functioning under the Act and tho 
consequence was inevitable that the decision reach- 
ed by that quasi-judicial authority could no longer 
be regarded as having proceeded independent of* 
the directions contained in the Government order, 
except perhaps in cases where that authority speci- 
fically stated for reasons recorded that it was not 
pursuing the directions contained in the Govern- 
ment order. Undoubtedly the result is that the 
decision reached by the authority is no longer a 
judicial one and looked at in that light, it is not 
a question whether there exists any error of law 
manifest on record or whether there is a legal mis- 
conduct in the disposal of the matter. It is clear 
that, if the mode of disposal of a judicial matter is 
unjudicial, the High Court can interfere in the 
exercise of its writ jurisdiction. AIR 1964 SC 
1573, Rel. on. 
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Held that in the circumstances of the case, it 
would be sufficient if the order of the State Trans- 
port Appellate Tribunal alone was quashed and the 
matter remitted for reconsideration of the appeals 
before that authority. ILK (1964) 2 Mad 621: 
AIK 1965 Mad 473 (475, 476, 477) (Prs 8, 11, 13) 
(DK). 

LPartially Reversed in AIR 1966 SC 1366.3 

Art. 226 — Certiorari — Order of State Trans- 
port Appellate Tribunal granting permit sullering 
from constraining influence of Government orders 
— Order of Tribunal is vitiated and writ of certio- 
rari will issue — But bare citation of Government 
orders cannot be tantamount to proof of constrain- 
ing or compelling influence — field on facts that 
appellant was entitled to urge bis ground within 
ambit of S. 64 (1) (f), Motor Vehicles Act, that 
grant in favour of second respondent was vitiated 
by constraining influence of Government orders 
and that, therefore, appellant was entitled to issue 
of writ of certiorari quashing grant of permit to 
second respondent — Motor Vehicles Act (1939), 
S. 64 (1) (a) (Madras Amendment). ILK (1965) 
2 Mad 256. 


Art. 226 — Motor Vehicles Act (1939), Sec- 
tion 47 — Mark system — Applications for 
pant of stage-carriage permits — Possession of 
facilities on date of hearing of Regional Transport 
Authority is alone relevant for assessment — State 
Transport Appellate Tribunal takmg notice of sub- 
sequently acquired facilities and setting aside 
assessment of marks — It commits error of law 
Justifying interference in certiorari. See Motor 
Vehicles Act (1939), S. 47. (1963) 2 Mad LJ 405: 

AIR 1964 Mad 266 (DB). 

Art. 226 — Discretion of State Transport 

Appellate Tribunal — Interference — (Motor Vehi- 
cles Act (1939), S. 42 (1) ). 

Where the State Transport Appellate Tribunal 
had actually considered the record of service of a 
person applying for a permit to ply stage carriage, 
it was tor that authority to decide what import- 
ance it would attach to his previous had record. 
That subject was very properly within the jurisdic- 
tion ot the Tribunal. It is not for the High Court 
under Art. 226 to substitute its discretion for that 
of the State Transport Appellate Tribunal in a 
matter of this kind. 1959 Mad WN 281: 1959 
Mad LJ (Cr) 280: 1959 Cri LJ 1192: (1959) 1 Mad 
LJ 2o6: AIR 1959 Mad 453 (454) (Pt A) (Pr 5). 

Art. 226 — - Quasi-judicial orders — Cancella- 
tion or suspension of permits under S. 60, Motor 
Velndes Act See Motor Vehicles Act (1939), 
S. 4*1 (o). AIR 1957 Mad 387 (DB). 

2 ck ~ 1 p l rHorari . — Motor Vehicles Act 
(1939), S. 68 — Rules under — Rule 160-B is in- 

iAn V rJ reS Individual cases of application of Rule 
lou-ij is subject to review under Art 226 AIR 

1954 Mad 6 9 0,Rel. on. 11155 Alad WN'OIO: (1050) 

69 ,Ma<l LW 105I: ILR (1950) Nlad 
1272: All. 1950 Mad 349 (352) (Pt E) (Pr 15). 

- Art. 220 — Application against Regional 
lransport Authority _ (Motor Vehicles Act (1939), 

A Regional Transport Authority acts in the 
exercise of judicial or quasi-judicial functions and 

InZ ir , acl, °? can ^ cal1 ^ »» question he- 

Art ’Ofi '?rn ur, rt cc an application under 
Vi, , 19 o 3 SC 79. Disting. (1933) 1 

ILR (n-i) M 5 '*! Q I / ld 4 U 6 N 2r,0: 00 Mnd * \Y 310: 
(Pt C) (pj G) (DB)' m 1953 Mad 709 (710 ’ 7I1 > 
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.Art. 226 — Motor Vehicles Act (1939), S. 64 

— Powers of appellate authority. 

A right of appeal can only be conferred by a 
statute and the scope of that appeal is also confin- 
ed to the limits prescribed by the statute. The Re- 
gional Transport Authority in exercise of his original 
jurisdiction, and the Central Road Traffic Board 
and die Government in discharge of their appel- 
late and revisional jurisdiction are bound to act 
judicially The Central Road Tradic Board can- 
not therefore give a relief to an appellant in res- 
pect of a matter not covered by the appeal to die 
detriment of a person not a partv to that appeal. 
The order made by the Central Road Traffic Board 
being without jurisdiction, the fact that the Gov- 
ernment in revision refused to interfere, could not 
give it higher sanctity or make it any the less an 
order passed without jurisdiction. And a writ of 
certiorari can he issued as fundamental principles 
of jurisprudence are violated 1927-1 KB 491 1934. 

l LR , < 1952 ) Mad 306: 1951 
Mad YVN 1 ,b (2): 64 Mad LYV 860: 1951-2 Mad 

LJ 406: AIR 1952 Mad 39 (39, 40) (Prs 4, 6). 

Art. 226 — Grounds for issue — Order of 

suspension of permit to run a bus bv the Regional 
Transport Authority on the ground of overloading 
presence during the proceedings before the 
Board of the Secretary of the Transport Authority 
who detected the overloading and suggested action 
being taken — If ground for issue of writ. 

A suspension order issued bv the Regional 
Transport Authority was sought to he quashed on 
the ground that the presence of the Secretary of 
the transport Board at the meeting of the Board 
vitiated the whole proceedings as it was the Se- 
cretary himself who put up the note that action 
should be taken against the petitioner for over- 
loading and he also happened to be the person who 
actually detected the overloading. 

V C,d ’ as the , re was no decision of the 

Secretary which was the subject-matter of an ap- 
peal before the I ransport Authority nor had he 
any personal interest in the matter, his presence 
cannot be a ground for ciuashin^ the or-Hor v> r- 

U 1023: 1951 Mad YVN 395: 64 LW 450- (1951) 

(DB) LJ G,3: AIR 1931 Ma<1 852 (2) (853) (Pr 2) 

~ Art. 226 — Certiorari — Motor Vehicles 
Act (1939), Ss. 57 (3) and (51, 47, 64 — Provi- 
sions of S. 3/ (3) and (5) are mandatory — Grant 
of permits by State Transport Authority without 
receiving representations and without wamg 
persons making representations _ Grant of permits 
is arbitrary and without jurisdiction - Defeat 
not he cured by appellate authority See Motor 

mSS » ,19 » & 57 ® air iiS 

altering tunings - Order is illegal _ Order s^ 
buna 1 1,1 r 7'T b> \ State Tnmsport Appellate Tri- 

AIR 1962 My S 87 (DB.. ' ’ 48 (3) <**'>• 


Art. 

Authority 

High 

against si 
port Audi 
rity if it 
violation 
Act and 
296: AIR 


2 ,w _\ V "J against Regional Transport 

(Motor Vehicles Act (1939), S. 57) P 

^ourt enn lnterfrrr* ^n/1 % 
alutory Tribunals like the Hemon'il T " Tlt 

oH.y and the Provincial Tm.fspo"; ' lulho 

is shown that their decisions disclose a 
cr the provisions of the Motor \\a • a 

'Voc > )rOV( d *° ^ arbitrary IS Cii/'Vt 

1953 Orissa 235 (236) (Pt A) (P r 5) (DBl 


1172 


CONSTITUTION OF INDIA 

-Art. 226 — Writ of certiorari — Jurisdiction 

to issue — Order of Chairman, Provincial Trans- 
port Authority, deciding incompetent appeal under 
S. 04, Motor Vehicles Act — Writ to quash — If 
can issue. 

A writ of certiorari would lie not only against 
the orders of a Court but also against an order of 
a tribunal exercising judicial functions though such 
a tribunal is not a Court. The Chairman, Provin- 
cial Transport Authority, hearing and disposing of 
an appeal under S. 64 of the Motor Vehicles Act 
is not a Court, as ordinarily understood, but his 
order made in such an appeal is clearly a judicial 
act being one passed after hearing the parties and 
after deciding between a proposal and an opposi- 
tion, and when an order is made without or in 
excess of jurisdiction (e. g., on an incompetent ap- 
peal). a writ will issue to quash the order ILK 
(1944) Kar (PC) 119, AIR 1948 Mad 454, Rel. on. 
16 Cut LT 202: AIR 1951 Orissa 81 (84) (Pt D) 
(Pr 8) (DB). 

Art 226 — Motor Vehicles Act (1939), Sec- 
tions 47 (1), 64-A — Grant of permit — Applica- 
tion under S. 64-A against order of Appeal Board 

— Transport Minister taking relevant matters into 
consideration — No error in exercise of discretion 
and rcvisional powers — Order not interfered with 
under Art. 226 — Motor Vehicles Act (19.39). Sec- 
lions 47 (1), 04 A. 1964 BLJR 459: ILK 44 Pat 
*282 

Art. 226 — Motor Vehicles Act (1939), 

S. 64 — Grant of permit by Regional Transport 
Authority — Appeal Board setting aside the order 

— Ground not relevant for decision — Order held 
arbitrary and set aside under Art. 226. See Motor 
Vehicles Act (1939), S. 64. AIR 1961 Pat 4S4. 

Arts. 226 and 19 (1) (g) — Right to carry on 

business of transport on public road — Extent of 

— State Government granting licence to ply buses 
on particular road to A in addition to that granted 
previously to B — Absence of notice to B — Order 
is not invalid and cannot be challenged bv B bv 
way of writ petition — Motor Vehicles Act (1939), 
S. 47 and S. 64-A (Bihar Amendment). See Ibid, 
Art. 19 (1) (g). AIR 1957 Pat 340 (DB). 

Art. 226 — Decisions by quasi-judicial Tribu- 
nal — Issue of writs — (C. P. Code (1 90S), S. 9) 

— (Special Tribunal) — (Motor Vehicles Act (1939), 
S. 64). 

The writs in Art. 226 are obviously intended to 
enable the High Court to issue them in grave cases 
where the subordinate tribunals, or bodies or offi- 
cers acted wholly without jurisdiction or in excess 
thereof or in violation of the principles of natural 
justice, and however extensive that jurisdiction may 
be, it is not wide or large as to enable the High 
Court to convert itself into a Court of appeal and 
examine for itself the correctness of the decision 
impugned. AIR 1952 SC 192 and AIR 1951 SC 
217. Rel. on. 

There is a basic difference between want of juris- 
diction and illegal and irregular exercise of juris- 
diction. Where there is illegality or irregularity 
in the exercise of jurisdiction, the defect, if any, 
can be corrected according to the procedure estab- 

- way of appeal or revision; and 
where the appellate Court has pronounced its deci- 
sion against the petitioner, the matter having been 
finally decided, it should not he ordinarily reopen- 
ed in a proceeding by way of a writ. 

Transport Authorities are bodies exercising quasi- 
judicial functions and have to act within the frame- 
work of the Motor Vehicles Act, 1939, in deciding 
matters which are placed before them and which 
atfect valuable rights of parties; but when the 
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appellate body has dealt with the matter on merits 
it is perhaps too late for the High Court to inter- 
fere by a writ of certiorari to quash the orders of 
those Authorities when there is nothing to show 
that the appellate authority acted without jurisdic- 
tion, or in violation of fundamental principles of 
justice. 1953 BLJR 40: 32 Pat 43: AIR 1953 Pat 
7o (<£, 77) (Prs 6, 7) (DB). 

Art. 226 — Claims Tribunal — Powers of — 

S- 110-C of Motor Vehicles Act does not clothe 
Tribunal with all powers of Civil Court so as to 
attract provisions of O. 16, C. P. C. — Rules of 
natural justice to be complied with — Order dis- 
allowing production of witness — Order held con- 
travened rules of natural justice — Order quashed. 
See_ Motor Vehicles Act (1939), S. 110-C. AIR 
1965 Punj 477. 

Art. 226 — Order of Chief Commissioner in 
appeal against order of State Transport Authority 
is quasi-judicial — Jurisdiction of High Court 
under Art. 226, can be invoked only if there is 
manifest error of law — Motor Vehicles Act (1939), 
S. 64. 63 Punj LR 930: AIR 1962 Punj 64 (65) 

(Pt A) (Pr 4) (DB). 1 

Art. 226 — Variation in the condition of per- 
mit granted to the petitioner under S. 48 of the 
Motor Vehicles Act — Notice as required by Sec- 
tion 48 (3) (xxi) not given to petitioner — Change 
causing great financial loss to petitioner — As the 
non-issue of the notice as required by the statute 
had resulted in manifest injustice to the petitioner 
the High Court could interfere under Art. 226 of 
the Constitution. 64 Punj LR 34: AIR 1962 Punj 
17 (21) (Pt B) (Pr 7). 

Art. 226 — State Transport Authority acting 

under S. 62 of the Motor Vehicles Act (1939) — 
Decision can be interfered with under Art. 226. 

The State Transport Authority acts in a quasi- 
judicial manner while granting temporary permits 
under S. 62 of the Motor Vehicles Act. Where 
there is no material on the record for holding that 
there was a particular temporary need, mere as- 
sertion by the authority that there was such a 
temporary need without any basis, would not be a 
compliance with the statutory provisions of S. 62 
of the Act in order to justify the grant of tem- 
porary permit. Under such circumstances, the 
High Court is justified in issuing a writ of certio- 
rari and quashing the impugned finding. AIR 
1952 SC 192 and AIR 1954 Raj 33 and AIR 1956 
Madh Bha 231 and AIR 1959 Mys 120, Rel. on. 

64 Punj LR 34: AIR 1962 Punj 17 (21, 22, 23) 

(Pt C) (Prs 10, 11). 

Art. 226 — Motor Vehicles Act (1939), S. 33 

— Natural justice — Order passed under S. 33 of 
Act is quasi-judicial — Hearing not given to party 
concerned — Order is invalid. 1965 Raj LW 49: 

ILR (1965) 15 Raj 100: AIR 1965 Raj 149 (150, 
151) (Pt A) (Prs 4, 6) (DB). 

Art. 226 — Motor Vehicles Act (1939), S. 33 

— Quasi-judicial act — Suspension of registration 
certificate is quasi-judicial act. 

To determine whether an administrative act has 
to be performed judicially, the test is whether the 
statute has expressly or impliedly imposed upon 
the statutory body the duty to act judicially. The 
question whether or not there is a duty to act 
judicially must be decided in each case in the light 
of the circumstances of the particular case and the 
construction of the particular statute with the 
assistance of the general principles laid down in 
judicial decisions. AIR 1950 SC 222 and AIR 
1959 SC 107 and AIR 1954 SC 728 and AIR 1957 
SC 232 and AIR 1958 SC 398, Rel. on. A quasi- 
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judicial act is also an administrative act, though a 
duty is cast on the executive authority acting quasi- 
judicially to conform to norms of judicial procedure 
in performing the act in exercise of executive 
powers. AIR 1959 SC 308, Rel. on. 

Looking to the language of S. 33 of the Motor 
Vehicles Act, it is evident that the decision that 
the authority has to reach before passing the requi- 
site orders is not contemplated to be a capricious 
or an arbitrary one, but should only be reached in 
a reasonable manner and after an opportunity is 
given to the owner of the vehicle of making a re- 
presentation, if any. Sub-s. (2) of S. 35 of the 
Act is more or less assimilated to the procedural 
provisions of hearing appeals under S. 64. This 
affords a further clue to get at the true character 
of the proceedings before the registering authority 
or the prescribed authority. Hence, in view of the 
grave consequences that will result in denial of a 
vested right to an owner of a motor vehicle, the 
administrative act taken under S. 33 of the Act 
must be construed to be quasi-judicial in character. 
The suspension of registration certificate is a matter 
of infliction of punishment for a wrong act on the 
part of the owner of the motor vehicle and is not 
merelv one of police. AIR 1959 SC 107 and AIR 
1950 SC 222 and AIR 1959 SC 308, Foil. (1952) 

1 All ER 480, Rel on 1965 Raj LW 49: ILR 
(1965) 15 Raj 100: AIR 1905 Raj 149 (151, 152) 
(Pt B) iPrs C, 7) (DB). 

Art, 226 — Quasi- judicial order — Motor 

Vehicles Act (1939), S. 64-A — Necessary parlies 

— Applicants lor fresh permits applying for revi- 
sion without impleading existing operators — 
S. T. A. relaxing restrictions on issue of permits 
and remanding case to R. T. A. for disposal — 
Existing operators ought to have been impleaded 
as respondents in revision although final order was 
not passed. See Motor Vehicles Act (1939), Sec- 
tion 64-A. AIR 1964 Raj 275 (DB). 

Art. 226 — Plying of buses on particular route 

— Operators acquire proprietary right — Right 
affected — Existing operators must be given oppor- 
tunity of being heard. See Motor Vehicles Act 
(1939), S. 42. AIR 1962 Raj 174 (DB). 

Art. 226 — Order by appellate authority under 

Motor Vehicles Act when it was illegally consti- 
tuted suffers from patent want of jurisdiction. See 
Motor Vehicles Act (1939 as amended in 1950), 
S. 44. AIR 1960 Raj 105 (DB). 

Art. 226 — Other remedy — Appeal pending 

before Appellate Tribunal of State Transport 
Authority — Petition before High Court agitating 
same — (Motor Vehicles Act (1939), S. 33). 

Where the petitioners have come up to the High 
Court, in a matter which is properly pending before 
the Appellate Tribunal of the State Transport 
Authority, it is for that Tribunal to decide the ques- 
tion on the merits whether the temporary permit 
granted by the Regional Transport Authority to the 
opposite party was in accordance with law or not, 
and it is not for the High Court to interpose its 
derision on that point at this stage 1957 Raj LW 
4SS: ILR (1957) 7 Raj 1025: AIR 1958 Raj 165 
(166, 167) (Prs 5, 6) (DB). 

• ~ — Art. 226 — Certiorari — Motor Vehicles Act 
(1939), S. 47 (1) (c) — Rajasthan Motor Vehicles 
Rules (1951 *, R. 90 — Few more permits granted 
on route on which existing stage carriages were 
not running daily — Order is not liable to be 
quashed by writ of certiorari — Older is not re- 
pugnant to condition regarding adequacy of exist- 
ing road passenger transport service. Malik Ram 
v. Regional Transport Authority, Jaipur, 1956 Raj 


LW 257: ILR (1956) 6 Raj 751: AIR 1956 Raj 142 
(145) (Pt C) (Pr 13) (FB). 


Art. 226 — Certiorari — Decision on collateral 

point — Powers of Appellate Authority under S. 64. 
Motor Vehicles Act — Decision on question of 
limitation and locus standi — Interference with on 
writ of certiorari — (Motor Vehicles Act (1939), 
S. 64) — (Rajasthan Motor Vehicles Ordinance 
(XIV of 1950), Rules under R. 10S). 


In even' case it has to be seen whether the deci- 
sion which is challenged by a writ of certiorari is 
on a point collateral to the merits of the case or a 
part of the very issue which a lower Court has to 
enquire into. If it is the former, certiorari will lie; 
but if it is the latter, certiorari will not be granted. 
The question whether the matter is collateral or 
part of the very issue in the case depends upon 
the powers granted to the tribunal by the Legis- 
lature. If the legislature entrusts the tribunal with 
a jurisdiction which includes the jurisdiction to 
determine whether the preliminary stale of facts 
exists, as well as the jurisdiction on finding that it 
does exist to proceed further or do something more, 
the tribunal will have the jurisdiction to decide the 
matter and it will not be collateral. 


Reading S. 64. Motor Vehicles Act, with R. 108 
framed under Rajasthan Motor Vehicles Ordinance, 
the conclusion is obvious that the appellate autho- 
rity has the widest power and has jurisdiction to 
determine questions of limitation and locus standi 
and the High Court cannot interfere with their 
decision on a writ of certiorari even though it mav 

be wrong. AIR 1952 SC 319, Applied. ILR 

(1953) 3 ltai 931: 1954 RLW 649: AIR 1955 Raj 
19 (23, 24) (Pt C) (Prs 9, 10, 11a) (DB). 


Art. 226 — Mala fides — [Motor Vehicles Act 

(1939), S. 62]. 

Regional Transport Authority exercising powers 
of issuing temporary and non-temporary permits, 
acts as quasi-judicial authority — Certiorari will 
issue if it acts without jurisdiction or refuses to 
exercise jurisdiction or acts illegally or with mate- 
rial irregularity — Authority exercising powers 
under S. 62, Motor Vehicles Act, and granting tem- 
porary permit — It is for the authority to decide 
the need for temporary permit — High Court will 
not interfere because it considers that there was 
no need for temporary permit, unless the action of 
the authority is mala fide. AIR 1952 SC 192 
Rel. on: AIR 1948 Mad 400: AIR 1951 A!! 257 
(FB i : AIR 1953 Assam 74. Considered 1953 Raj 
LW 440: II. R (1953) 3 Raj 250: AIR 1954 Raj 78 
(80) (Pr 7) (DB). 


Art. 226 (1) — Writ of certiorari — R. T. A. 

acting under S. 62, Motor Vehicles Act is quasi- 
judicial authority. See Motor Vehicles Act (1939) 
S. 62. AIR 1954 Raj 33 (DB). 

Art. 226 — Judicial authority — Appellate 

authority' under Motor Vehicles Act is a quasi- 
judicial authority. See Motor Vehicles Act (1939' 
S. 64. AIR 1953 Raj 193. 

Art. 226 — Motor Vehicles Act (1939). Sec- 
tions 58 (2' and 4/ — Application for renewal of 
permit — - Discretion of Regional Transport Autho- 
rity — No absolute right to renewal at old rate 

Renewal of permit at a rate below prescribed 
minimum — Petitioner cannot accept permit and 
repudiate the rate. 

The grant of a permit is entirely within the dis- 
cretion of the Regional Transport Authority and 
there is neither an absolute right to a permit or a 
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renewal thereof, nor again to its being given at the 
old rate. 

Where the petitioner under Art. 226 had been 
granted the renewal of his permit on his offering 
a rate below the prescribed minimum under an 
apprehension that he would lose his permit in 
case lie did not offer a lower bid as required by 
the Regional Transport Authority, it is not open 
to the petitioner to accept the renewal of the per- 
mit and to repudiate the condition requiring him 
to charge fares at the agreed rate. If the pro- 
ceedings of the Regional Transport Authority and 
the final decision taken by it are illegal then the 
entire proceedings and the decision must be set 
aside. The petitioner cannot have it both ways, 
namely, to retain the benefit of the permit and to 
disown the rate at which it was granted. If he 
seeks to operate the routes under the renewed per- 
mit then he has to abide by the permit together 
with its conditions. 8 Sau LR 90: AIR 1955 Sau 
57 (59, 60) (Pt D) (Prs 8, 10) (DB). 


■Ar f . 


Cert'ornri 


— Tssue of stage car- 
riage permits under Motor Vehicles Act — (Motor 
\ euicies Act (1939), 8. 48). 

Grant of a^ permit is entirely within the discre- 
tion of the Transport authorities to be exercised 
according to Motor Vehicles Act which provides 
for what matters are to be taken into considera- 
tion — The remedies for the redress of grievances 
or the correction of errors are found in the statute 
itself and should generally be resorted to — Act 
under which applications were made superseded 
during their pendency — Issue of permits on those 
applications when they have not been renewed 
under new Act is mere irregularity in exercise of 
jurisdiction and can be waived — When parties 
join issues in the proceedings and object to the 
applications on merits they cannot question autho- 
rity to issue the permits, on the ground of irregu- 
larity in the proceedings under Art. 226 — Order 
is also not vitiated on the ground of arbitrariness 
because it states that it is against the interest of 
travelling public to encourage monopoly for there- 
by it does not take into consideration any poliev 
extraneous to the Act. Case-law relied on. ILR 
(1952) Trav-Co 923: 1952 Ker LT 652: AIR 1953 
Trav-Co 102 (103, 104) (Pt A) (Prs 2, 3, 4, 5,) (DB). 

— Art. 226 — Transport Authority is quasi-judi- 
cial body — Violation of provisions under Motor 
Vehicles Act — Writ can be issued. 

The Transport Authority is a body constituted 
under the Motor Vehicles Act. It is a quasi- 
judicial body when dealing with the application for 
the State Carriage permit. When such a body has 
violated the provisions of the Statute by which it 
is created the High Court has certainly the power 

to issue a writ of certionari. English and Indian 
Case-law relied on. 

Where the Transport Authority violated the pro- 
visions of the Motor Vehicles Act and exceeded its 
jurisdiction in granting a Stage Carriage permit to 
the counter-petitioner for running a Stage Carriage 
on a route not included in its application and noti- 
fied as R. O. C. No. 302 M. R. B./50 the order of 
the Transport Authority, and that of Government 
confirming that order, were quashed 1952 Ker LT 
515: ILR (1953) Trav-Co 234: AIR 1953 Trav-Co 
74 (76) (Pt B) (Pr 8). 

“ Art. 226 ^ Travancore Motor Vehicles Act 
(1 of 1117), S. 54 (4) — Application rejected bv 
Transport Authority — On appeal Government 
ordering issue of writ — Decision of Government 

a fni^ re o pa G / travancore Motor Vehicles 

Act (1 of 111/), S. 54 (4). AIR 1952 Trav-Co 443, 


Art. 226 — High Court, powers of — Stags 
carnage permit granted without following essential 
requirements of law — Discretion of Transport 

md h 57) y ~ M ° t0r Vehicles Act (1939), 

In a certiorari proceeding the Court will not 
dea! with the matter as a Court of appeal, and 
will not examine the order in detail, and will con- 

face 1 of L° n re y cord. ^ ° f W apparent ° D 

Where the Transport Authority in granting staeo 
carnage permit did not follow the mandatory re- 
quirements of law, the proceedings will be amen- 
able to Certiorari. The High Court will not, how- 
ever, give direction to issue permit to petitioner, 
smee this is in the discretion of the transport 
authorities, hut it will quash the illegal order of 

(Pr 14) h0nty * ^ 1959 Tn ‘P ura 35 (37) (Pt C) 

“ 226 — Motor Vehicles Act (1939), Sec- 

tions 47, 48 — Transport authority refusing permit 
tor bus service on grounds other than those men- 

A? e ?o l ?,w f - V , a J^ ity ° f order. See Ibid, 
Art. 19 (1) (g). AIR 1956 Vin Pra 25. 

pa G a °A d 2 ?7 — Motor Vehicles Act 

(1939), S. 64 — Appellate tribunal under. 

The Appellate Tribunal under M. V. Act is a 
judicial authority subject to the High Courts judi- 
cial supervision, and amenable to its guidance and 
correction. AIR 1953 VP 41 (42) (Pt C) (Pr 9). 

182. University, college and education authorities. 

* — Art. 226 — Order by quasi-judicial tribunal 
based on no evidence — High Court will interfere 

— Enquiry Committee of University cancelling 
examination result of student — Nature of evidence 

— Duty of High Court in writ petition — Educa- 
tion Institution. H. S. and I. E. Board v. Baglesh- 
war, (1963) 1 SCWR 1: 1963 SCD 584: (1963) 2 
SCJ 651: 1963 All LJ 676: ILR (1963) 2 AH 499: 
(1963) 2 Andh LT 119: (1963) 3 SCR 767: AIR 
1966 SC 875 (876, 878) (Prs 4, 12). 


• Art. 226 Academic matters — Board of ex- 

perts appointed by university for selection of candi- 
dates for post of Reader — Recommendation of 
Board — Interference by Court, propriety of. 

Boards of Appointments to the posts of teachers 
are nominated by the Universities and when re- 
commendations made by them and the appoint- 
ments following on them, are challenged before 
Courts, nonnallv the Courts should be slow to 
interfere with the opinions expressed by the ex- 
perts. If there is no allegation about mala fides 
against the experts who constituted the Board, it 
would normally be wise and safe for the Courts 
to leave the decisions of academic matters to ex- 
perts who are more familiar with the problems 
they face than the Courts generally can be. The 
Board is not in the position of an executive autho- 
rity, issuing an executive fiat, nor does it act like 
a quasi-judicial tribunal, deciding disputes referred 
to it for its decision. In dealing with complaints 
made by citizens in regard to appointments made 
by academic bodies, like the Universities, such an 
approach would not be reasonable or appropriate. 
Tests which would legitimately be applied in the 
case of writs of certiorari cannot be applied. The 
question of manifest error is a consideration which 
is more germane and relevant in a procedure for 
a writ of certiorari. What the High Court should 
consider is whether the appointment made by the 
Chancellor on the recommendation of the Board 
had contravened any statutory or binding rule or 
ordinance, and in doing so, the High Court should 
show due regard to the opinion expressed by th« 
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Board and its recommendations on which the 
Chancellor has acted. University of Mysore v. 
Covinda Rao, (1964) 1 SCWR 44: AIR 1965 SC 
491 (496, 497) (Pt D) (Pr 13). 

• Art. 226 — Quasi-judicial act — What consti- 

tutes — Administrative body — Statutory educa- 
tion authority — Examinations Committee under 
U. P. Intermediate Education Act — Action in 
cases of examinees using unfair means — Com- 
cnittee acts quasi-judicially — Principle of audi 
alteram partem applies — U. P. Intermediate Edu- 
cation Act (II of 1921), Ss. 13 and 15. 

If a statutory authority has power to do any act 
which will prejudicially affect the subject, then, 
although the contest is between the authority pro- 
posing to do the act and the subject opposing it, 
the final determination of the authority' will yet be 
a quasi-judicial act provided the authority is re- 
quired bv the Statute to act judicially: AIR 1950 
SC 222 (260) and AIR 1958 SC 398 and AIR 1959 
SC 107 and AIR 1959 SC 308 and AIR 1960 SC 
(306, Foil. The statute is not likely to provide in 
so many words that the authority is required to 
act judicially; that can only be inferred from the 
express provisions of the statute. The inference 
whether the authority has the duty' to act judicially 
will depend on the express provisions of the statute 
read along with the nature of the rights affected. 
A duty to act judicially may arise in widely dif- 
ferent circumstances. Observations of Parker, J. in 

(1952) 2 QB 413, Rel. on. 

The Examinations Committee of the Board of 
High School and Intermediate Education, U. P., 
appointed under S. 13 of the U. P. Intermediate 
Education Act (II of 1921), when it exercises its 
powers under R. 1 (1) of Chap. VI of the Regula- 
tions framed under S. 15, in dealing with cases of 
examinees using unfair means in examination halls, 
is acting quasi-judicially and the principles of 
natural justice will apply to the proceedings before 
the Committee. AIR 1952 Cal 594 and AIR 1953 
Cal 212, Approved. 

Where no opportunity whatever was given to the 
examinees to give an explanation and present their 
case before the Committee, the resolution of the 
Committee cancelling their results and debarring 
them from appearing at the next examination is 
vitiated. Decision in AIR 1956 All 539, sustained, 
though its view that the Committee was acting 
merely administratively when proceeding under 
R. 1 (1) held not correct. Hoard of High School 
and Intermediate Education, U. P. v. Ghanshavam 
Das Gupta, ILR (1962) 2 All 661: (1963) 2 SCI 
599: (1962) Supp 3 SCR 36: 64 Pun LR 575: 1962 
All LJ 776: AIR 1962 SC 1110 (1113, 1114, 1115, 
.U16) (Prs 7, 8, 11, 12). 

Art. 226 — Quasi-judicial act — Statutory 

educational authority — Board of High School and 
Intermediate Education under U. P. Intermediate 
Education Act — Examinee securing undue admis- 
sion to examination — Action against — Board acts 
quasi-judicially — Order cancelling his examina- 
tion or refusing to declare result is penal — Denial 

of opportunity to candidate — Natural justice 
violated. 

The Board of High School and Intermediate 
Education, U. P. constituted under the U. P. 
Intermediate Education Act and the Chairman of 
the Board while performing Board's functions act 
quasi-judicially in considering the cases either of 
using unfair means at or securing undue admission 
to examination. Before passing an order either 
cancelling the examination or refusing to declare 
the result of a student admitted to the examination 
though short ot prescribed attendance, the Board 


or the Chairman has to give an opportunity to the 
student concerned for an explanation. Denial ol 
such an opportunity contravenes principle of na- 
tural justice. 

The Board or the Chairman in considering the 
cases of either using unfair means at the examina- 
tions or of securing undue admission has to form 
an objective opinion on some questions of fact or 
law and such an order amounts to imposition of 
penalty since it would adversely afFect the career 
of the student and would deprive him or her of 
the labour put in. In cases where the question 
relates only to a breach of the rules and regula- 
tions for securing undue admission to an examina- 
tion no stigma may be involved but on that account 
the order withholding the result or cancelling the 
examination does not cease to be penal. AIR 

1962 SC 1110, Foil. AIR 1950 SC 222 and AIR 
1959 SC 107, Dist. AIR 1963 All 41 (42, 43, 44) 
(Prs 11, 13, 14) (DB). 

Art. 226 — Regulations under Chap. VI, 

Para. 1 (1) — Examinations committee considering 
cases under Para. 1 (1) — Committee not required 
to act judicially or quasi-judicially. See U. P. 
Intermediate Education Act (2 of 1921), S 15. 
AIR 1956 All 539. 

Art. 226 — Certiorari — Interference in Uni- 
versity matter. 

The High Court is always reluctant to interfere 
in matters relating to the management of educa- 
tional bodies. The Court's discretion must how- 
ever be exercised on judicial principles, and if there 
is nothing in the conduct or the petitioner which 
disentitles him from the relief which he seeks, 
certiorari cannot be refused on the ground that the 
matter is essentiallv a University matter and the 

m & 

order was made in good faith and that the har- 
monious working of the University requires the 
unquestioning acceptance of the decision of the 
Chancellor. 1955 All LJ 244: ILR (1955) 1 All 
69S: AIR 1955 All 131 (137) (Pt F) (Pr 16). 

Art. 226 — Administrative body — Opportu- 
nity to be heard. 

w 

Though the Board of Examiners is an administra- 
tive Body the functions exercised by the Examina- 
tion Board when it investigates into cases of mis- 
conduct are quasi-judicial and the candidate con- 
cerned should have a reasonable opportunity to 
offer an explanation. If such an opportunity has 
been afforded and the explanation of the candidate 
concerned has been considered, the principles of 
natural justice are complied with and thereafter 
the procedure to he followed and the penalty to 
he imposed are matters which are solely within 
the jurisdiction of the Examination Board. AIR 
1952 Cal 594, Bel. on. 1955 Andhra VVR 439: AIR 
1955 NIC (Andli Prn) 5823. 

Art. 226 — Certiorari — Issue of writ — 

Direction by University regarding constitution of 
governing body of College as condition for recogni- 
tion. 

A direction issued hv a University regarding the 
constitution of a governing body of a College as 
a condition for recognition of the college by the 
University, emanates from an executive authority, 
and is not quasi-judicial in character. A writ of 
certiorari does not, therefore, lie in such a case 
ILR (1951) 3 Assam 34S: AIR 1951 Assam 163 
(165) (Pt C) (Pr 18) (I)B). 

Art. 226 — Writ against college authority for 

refusal to admit student Sec* Ibid, Art 20 (2) 
AIR 1954 Hyd 25 (DB). 

Art. 226 — Writ against University in Disci- 
plinary matter — Rustication of delinquent student 
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by University authorities — Rustication order affects 
c.v.l rights of student - Order is not purely 
administrative act but quasi-judicial act — Writ 
against order is maintainable. AIR 1950 SC 222, 

LJ 2V A 4TR Vfc 4 - r ePSl i l 51 ' Rel ' 0n ' 19(35 Kash 

22, 23, 24) ° J a “ K 23 (2G) (Pt A > ( p « 20, 

— Art-226 — Power to interfere with quantum 
aLinT^r ent d f ec ' de , d bv educational authority 

against delinquent student — Educational authority 

i®r aii^ a«M>, s 

m (Pt c} 9 g gf LJ 23: AIR 1965 1 a " d *8 

Art. 22 G — Administrative order — Order to 
Issue ”of writ SCh0 ° t0 appoint new headmaster — 

tive °nrd e P r r 10r T 4 , Can w" e to q,lash an administra- 
tive order The real test as to whether an order 

s a C dutv m i'T °V ud ;r ial “ t0 see "hether there 
hvtlln f judicially. A memorandum, passed 

Schools T ° r , 0f Upper and Ij0wer Primary 
Schools, Trivandrum , cailins upon the manager of 

an Upper Primary School to appoint a new head- 

t?v| te order n °Th" g b i Ut - a . n execut ‘ve or administra- 
ieor fn h T i h r ac,n ui'istrative order is not sub- 
ject to such defect or infirmity, as would warrant 

Art 296 C1Se iQW Sm! 1 " Jurisdiction under 
norms i r 1 , 9o r 9 , K * r LT 1130: 1959 Ker LI 12S5: 

(P?s G ° 3 l 5 L 7) LJ ' 3: AIR 1960 Ker 145 (145 > 146 ) 

j r Art - -f* 3 — Quasi-judicial tribunal — Statutorv 
he d Result r UniVe ii Sity uu ~ V le Syndicate and 

a leced o h^ J® W r'! e con demning a student 

a f g ® d ., have .fed unfair means at examination 
act quasi-iudiciallv — It is their dulv to decide 
whether student has in fact used unfair means, 
objectively and to act quasi-judiciallv — Thev 
?“ s \*r opportunity to the student to be heard 

/u'! 1 r U r rs 1 lty , Act (XVln of 1955), S. 19. 
196o Jab LJ 912: AIR I960 Madli Pra 130 (DB). 


aomg it should conform to the principles of naturaJ 
justice. When the student has been given suffi- 
cient opportunity of which he has availed himself 
to show that the charge against him was not true, 

there can be no grievance so far as that matter is 
concerned. 

ft 

In considering whether the authority has itself 
considered the matter and come to its own con- 
clusions, the circumstance that the minutes books 
or the meeting held for the purpose makes no* 
reference to any discussion having taken place does- 
not lead to the conclusion that the authorin' ha* 
not properly discharged its duty. A minutes' book 
!s 2 (>ne rally not intended to contain and does not 
usuafiy contain all that took place at the meeting. 
In this respect a distinction should be made be- 
tween the report of a meeting and the minutes- 

thereof as the purpose of the latter is oniv to- 
iecord the decision arrived at. 

When it is found that the practice of the Univer- 
Mty is only to record its resolutions and there i* 
nothing in the constitution, regulations or statute- 
to oblige it to record even a summary of the dis- 
cussion on the resolutions, it is not obligatory on 
the authority to write a judgment giving reasons. 
The burden is on the applicant to show that the 
authority did not actually decide the matter or 

nnrVi Ce « S ,°Jr } [S P ° Wers * ILR < l9G4) 1 Mad 
1 9 S 4 n- 251: 77 Mad LW 591: AIR 
196o Mad 10/ (108), 109) (Pt A) (Prs 2, 3, 4) (DB). 

7 Art . 226— Educational institution— Misconduct 

by student — Disciplinary action — Power of head 
°i institution — Duty to maintain moral standard 
among students — Institution giving vocational* 
training — Student writing love letter to inno- 

— * i* ^ « 


sifv Art ‘ P 226 - r P ?". er n S . of , H *Sb Court — Univer- 
• IT Pumsliment inflicted on candidate at exa- 
mination for nial-practice — Administrative act— 

_ x b, . CCt , t0 , w " t J urlS( b’ction — Powers of Court 
Natural justice — Procedure and pracliee — 

Princip < les UmVerSlty Authority in takil, S decision — 

R h is not r . th . e law 11131 "'here an academic bodv, 

AilfiU a Ln . lversitv > imposes on its pupil (a can- 
didate appearing for an examination) a punishment 

tor a malpractice at the examination, it is doing a 
mere administrative act, the propriety of which 
cannot be caned in question in proceedings under 
Art. 2 l 6 of the Constitution. The absence" of rules 
or regulations prescribing the procedure to be fol- 
lowed m such cases for taking disciplinarv action 
cannot vest m the University an absolute power to 
do what it likes. At the same time, it has to be 
borne m mind that it is not everv act of the statu- 
tory authority that can be called in question under 
the extraordinary powers vested in the High Court 
under the Constitution. 

Where the University entrusted with the autho- 
nty to determine whether there has been a breach 
of discipline and to punish for such breach, the 
imposition of punishment, in that case is a nuasi- 
ludic.al act and is subject to the controlling juris- 

° Tl 0le r H , lg t C0Urt exercised und or Arti- 
2 .T 6 - Tlle fact Ibat the University is the judge 
and there are no two parties to the dispute is not 

^. ater . la, V 11 IS therefore implicit tliat the Univer- 

on td hC u A Sh °“ ld , co c me 10 its own conclusions 
on the subject-matter left to its decision and in so 


oiuuiu i » iiiiii^ leuiT to inno- 

cent girl, stranger to him and entering her house 
to deliver it — Expulsion of student for misconduct 
justified — Educational Institution — Penal Code 
(1860), Sections 441, 442. 

The power to take disciplinary action against 
misbehaviour of a student is inherent in the head 1 
of an educational institution. The maintenance of 
moral and intellectual standards among the- 
students is inherent in the very idea of an educa- 
tional institution and does not depend upon the 
fact whether the institution is ad hoc or permanent. 
The responsibility of the head of the institution is- 
not confined to the pupil who errs. He has a 
greater responsibility of protecting the morale of 
other students of the institution. He further owe* 
a duty to maintain the reputation of the institution 
and while taking disciplinary action against a 

student who has misbehaved should take into ac- 
count not only the interests of the particular pupil' 
concerned but also those of the other students* 
176 ER 734 (756); AIR 1952 Mad 151; AIR 1947 
Bom 93, Rel. on. 

Although the conditions under which students are- 
admitted to the Training Centre do not expressly 
reserve a power to its head to take disciplinary 
action against a misbehaving student, such a 
power is inherent in the head of the institution. 

The writing of love letters by a student to an- 
innocent girl, who is a perfect stranger to him,, 
must necessarily annoy ner. Where therefore a* 
student of a Government Footwear Training Cen- 
tre, is found guilty of aforesaid misconduct, the 
head of the institution has power to expel him- 
from the institution after he lias been given full 
opportunity to ex-plain his conduct and full inquiry 
is made in the matter. The offences committed 
hv the student are such that it cannot be said that 
the termination of his training is unreasonable or 
even an excessive punishment. If the authorities 
thought that the maintenance of moral standard o5 
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the institution required a particular punishment, it 
will not be for the Court to advise or suggest a 
lesser punishment, as to do so would tantamount 
to require them to lower their standards. 75 Mad 
LW 602: (1962) 2 Mad LJ 435: 1LR (1963) Mad 
63: 1963 (2) Cri LJ 200: AIR 1963 Mad GS (70, 
71) (Pt A) (Prs S, 9, 12, 13, 14, 15) (DB). 


—Arts. 226, 19 (1) (g), 245 — Notification by 
Director of Public Instruction prescribing certain 
copy books for use in schools — Order arbitrary 
and creating monopoly — Notification quashed. 

By a petition under Art. 226, two Notifications, 
dated 20th and 30th March 1954, respectivelv, and 
a Circular, dated 11th May 1954, issued by the 
Director of Public Instruction in Mysore were 
attacked as being unwarranted and unconstitutional. 
The notification prescribed the text books and copy 
books to be used in all the Primary and Middle 
Schools of the State. Objection was taken onlv 
to the prescription of the Kannada Copv Book’s 
described as “Adarsha Lipi Pusthaka” printed by 
the second Respondent. Special emphasis was 
laid on^ the use of the Copy books by means of a 
N. B. in the notifications and the Educational 
Officers were enjoined in the Circular to enforce 
the same. Die petitioner was a dealer in Kannada 
coin- books, who was materially affected by his 
books being excluded from use in schools during 
the year. It was alleged by him that the orders 
arbitrary and designed to benefit a particular 
businessman by creating a monopoly of trades in 
his favour. 


Held, that on reading the provisions in the 

Mysore Education Manual and Notifications as a 

whole, the Director could not be deemed to be 

competent to prescribe the books of his choice suo 
motu. 

<2) J hat the agency for determining the text 
books was the Secondary Education Board and the 
determination had to be given effect to by a formal 
notification. In any event, the consideration of the 
books by the Board was a pre-requisite for an 
order prescribing them. 

(3) That the principle that if there are no rules 
tor guiding and controlling the exercise of discre- 
tion by the person or body of persons then the 
power must be held to be arbitrary and unreason- 
able applied to the acts of the Director. AIR 

1951 Cal 90 and AIR 1952 Mad 565: (1952) 1 
MLJ 514, Ref. 

(4) That under Art. 19 (1) (g) of the Constitu- 
tion inn citizen had the right to carry on any 
occupation, trade or business, subject to such res- 
trictions as the State may impose in the interests of 
the public and such qualifications as are necessary 
for ^carrying on any occupation, trade or business. 

(5) That the persons who made a living by sale 
of books or to whom it was a calling and those 
who had to provide the books necessary for edu- 
cation of pupils who depend on them were entitled 
to expect and demand the observance of rules and 
adherence to methods settled by practice so that 
there was no room for doubt-fancied or rc«d-about 

Piav of personal predilections in the choice of 
books. 

(6) I hat the orders in question were found to he 
without or in excess of jurisdiction and not in 
contornnty with practice. Restrictions were placed 
on the use of books published by the petitioner 
and several others by granting monopoly of supply 

o th»- Liul respondent. The burden of paying 
more for the 2nd respondent’s books than for books 
ot others was imposed on the pupils. Orders suf- 
fered from thf -‘infirmity of the absence of reasons 
ior an this. The petitioners were therefore justi- 


fied in challenging them, and the notifications and 
die circular so far as the copy books of 2nd res- 
pondent were concerned were quashed. ILR 
41955) Mys 203: AIR 1955 Mys 81 (83. 84, 85, 36> 
(Pt A) (Prs 4, 6, 9, 10) (DB). 

Art. 226 — Jurisdiction of High Court. 

The Principal of a College is subject to the 
jurisdiction of the High Court under Art. 226 of 
the Constitution in respect of any disciplinary 
action taken by him against a student ot the Cof- 
lege, when the College of which he is the Principal 
is a public institution and the Principal is a public 
or quasi-public official. (1959) 1 OJD 193: ILR 
(1959) Cut 311: AIR 1959 Orissa 196 (200 (Pt B> 
(Pr 11). 

Art. 226 — Jurisdiction of High Court — 

Public or quasi-public office — Office of College 
Principal. 

Held on facts (1) that the fact that the principal 
donor was the Rajah Bahadur of Khallikote and the 
College was named after him would not make it a 
purely private institution; 

(-) that I he Khallikote College was a public 
institution and the Principal of the College held 
an office which might be called a public or quasi- 
public office. AIR 1952 Mad 151, Rel. on.; AIR 
1954 Trav-Co 199. Listing (1959) 1 OJD 195: 
ILR 11959) Cut 311: AIR 1959 Orissa 196 (200) 
(Pt C) (Pr 11) (DB). 

Art. 226 — Writ of certiorari and Mandamus- 

— Ismic ol against principal of college — Patna 
University Act (III of 1962), S. 34 — Regulations 
under — Palna University Regulations 4. 5 and 7 

— Interpretation of — Shortage in attendance at 
lectures, tutorials and practical* — Calculation of 

minimum prescribed percentage — Mode of 

Principal by notice, debarring student from ap- 
pearing at University examination cn ground of 
shortage on basis of miscalculation — Condonation 
of shortage not considered by Vice-Chancellor who 
was the proper authority under Regulation 5 — 
Notice held had. 1965 BLJR 513. 

Art. 22G — Order of rustication of ex-students 

by Inspector of Schools — Legality — Writ in 
nature of certiorari to quash order. See Bihar and 
Orissa Education Code, Art. 211. AIR 1954 Pat 
405 (DB). 

Art. 226 — Quasi-judicial authorities. 

Where (he petitioner had a right to continue 
as a scholar in the college and he could only he 
expelled on reasonable grounds, once that right of 
his under the law is affected by a decision of the 
Principal about his misconduct there is a presump- 
tion that the authority vested in the Principal to 
affect such right of the petitioner must be exercised 
Quasi- judicially". AIR 1952 Cal 594, Ref. ILR 
(19*1) Patiala 414: .AIR 1954 Pepsu 151 (154. 155) 

Art. 226 — University passing order in writ- 
ing: disqualifying petitioner from examinership 

Petitioner not given opportunity to defend hi* 
case — Held that action of University involved 
exercise ol quasi-judicial functions and opportunity 
of being heard should have been given to peti- 
tioner. See Punjab University Act (1961) Re.r,,- 

latim, VII Cl. 1. ILR (1965) 1 Punj 7(5: 19'6.> 
Cur LJ 197. 

——Art. 226 -- Power to interfere Quasi-judi- 
cial order by Standing Committee of University — 

Use of unfair means in examination by student 

Student disqualified without any supporting mate- 
rial on record — High Court can interfere^ in writ 


1178 


CONSTITUTION OF INDIA (1950). Arts. 226 & 82. Note 182 


jurisdiction: AIR 1964 Punj 327, Foil. Educational 
Authority — Enquiry Proceedings. 1964 Cur LJ 
348: 66 Punj LR 852. 

Art. 226 — Quasi-judicial tribunal. 

The Board of Secondary Education, Rajas- 
than which is a statutory body under the Rajasthan 
Secondary Education Act, 1957, does not act as 
•a quasi-judicial body in cancelling the registration 
of a publisher of educational books. Such order 
of cancellation is merely an executive act and no 
writ of certiorari can be issued to quash the order 
of the Board. ILR (1960) 10 Raj 760: 1960 Raj 
LW 209: AIR 1960 Raj 185 (187, 188) (Pt B) 
(Prs 6, 7) (DB). 

Art. 226 — Managing committee or ad hoc 

committee of school — Issue of certiorari. 

A school is a public institution, and its Manag- 
ing Committee or Ad hoc Committee is a public or 
quasi-public body, and there is nothing in Arti- 
cle 226 which debars the Courts from issuing a 
certiorari to such bodies or person in suitable cases. 
AIR 1954 Pat 297, Dissented from. AIR 1959 
Tripura 27 (33) (Pt H) (Pr 37). 

183. What is. 

<a) Origin, nature and object. 

(b) Pre-Constitution powers of High Court. 

(c) Prohibition and certiorari. 

d) Mandamus and certiorari. 

See also Note 229. 

(e) Certiorari and revision. 

183. What is. 

• Art. 226 — Writ of certiorari — Jurisdiction 

of High Court to issue — Nature and limits of — 
Finding of fact — Writ in respect of — When 
can be issued. 

The jurisdiction of High Court to issue a writ 
of certiorari is a supervisory jurisdiction and the 
Court exercising it is not entitled to act as an ap- 
pellate Court. This limitation necessarily means 
that findings of fact reached by the inferior Court 
or Tribunal as result of the appreciation of evi- 
dence cannot be reopened or questioned in writ 
proceedings. An error of law which is apparent on 
the face of the record can be corrected ny a writ, 
but not an error of fact, however grave it may 
appear to be. In regard to a finding of fact re- 
corded by the Tribunal, a writ of certiorari can be 
issued if it is shown that in recording the said find- 
ing, the Tribunal had erroneously refused to admit 
admissible and material evidence, or had en-oneous- 
Jv admitted inadmissible evidence which has in- 
fluenced the impugned finding. Similarly, if a 
finding of fact is based on no evidence, that would 
be regarded as an error of law which can he cor- 
rected bv a writ of certiorari. The adequacy or 
sufficiency of evidence led on a point and the 
■inference of fact to be drawn from the said find- 
ing being within the exclusive jurisdiction of the 
Tribunal, the points cannot be agitated before a 
writ Court. AIR 1955 SC 233 and AIR 1958 SC 
398 and AIR 1960 SC 1168, Rel. on. 

Thus where in dealing with the rival claims 
of A and B for stage carriage permits on certain 
route, the Transport Authority and Transport Ap- 
pellate Tribunal were mainly influenced by the 
fact that A had a workshop at one terminus of the 
route in question, whereas B had a workshop and 
a place of business only at an intermediate station 
of the route and did not possess a workshop at 
either of the termini of the route, and hence issued 
the permit to A. 

Held, (by Majority — Subba Rao J., dissent- 
ing) that the question whether B had workshop at 


a terminus of the route was a pure question of fact 
and the High Court had no jurisdiction to interfere 
with the finding recorded by the Appellate Tri- 
bunal and seek to correct it by issuing a writ of 
certiorari. (2) That, though it would have been 
better if the Tribunal had given reasons for its 
finding, the failure of the Appellate Tribunal to 
give a reason in that behalf or to refer specifically 
to the evidence adduced by B would not, by itself, 
constitute such an error in its decision as to justify 
the issue of a writ of certiorari under Art. 228. 
j i argument that some evidence was not 

duly considered by the Tribunal, would normally 
pertain to the realm of the appreciation of evidence 
and would, as such be outside the purview of an 
enquiry in proceedings for a writ of certiorari under 
Art. 226. Decision of Madras H. C. in Writ Ap- 
peal No. 157 of 1961, dated 19-12-1962, Reversed* 

Per Subba Rao, J. — If a Tribunal ignores or 
fails to mvestigate a material circumstance put for- 
ward by a claimant and gives a finding against 
him, the said finding can certainly be said to be 
vitiated by an error of law apparent on the face 
of the record. Syed Yakoob v. K. S. Radhakrishnan, 
(1965) 5 SCR 64: AIR 1964 SC 477 (479, 480, 481, 
484) (Pt B) (Prs 7, 9, 10, 23). ’ ’ 

• Art. 226 — Certiorari — Essential feature. 

Broadly speaking, an essential feature of a writ 
of certiorari is that the control which is exercised 
through it over judicial or quasi-judicial tribunals 
or bodies is not in an appellate but supervisory 
capacity'. Sewpujanrai Indrasanrai, Ltd. v. Col- 
lector of Customs, 1959 SCR 821: 1958 Cri LJ 
1355: (1958) MLJ (Cr) 929: (1958) SCJ 1199: 1959 
SCR 821: AIR 1958 SC 845 (855) (Pt G) (Pr 20). 

• Art. 226 — Conditions under which certio- 

rari can lie. 

With regard to the character and scope of the 
writ of certiorari and the conditions under which 
it can be issued, the following propositions may be 
taken as established: (1) Certiorari will be issued 
for correcting errors of jurisdiction, as when an 
inferior Court or Tribunal acts without jurisdiction 
or in excess of it, or fails to exercise it. (2) Cer- 
tiorari will also be issued when the Court or Tri- 
bunal acts illegally in the exercise of its undoubted 
jurisdiction, as when it decides without giving an 
opportunity' to the parties to be heard, or violates 
the principles of natural justice. (3) The Court 
issuing a writ of certiorari acts in exercise of a 
supervisory and not appellate jurisdiction. One 
consequence of this is that the Court will not 
review findings of fact reached by the inferior 
Court or Tribunal, even if they be erroneous. This 
is on the principle that a Court which has jurisdic- 
tion over a subject matter has jurisdiction to de- 
cide wrong as well as right and when the Legis- 
lature does not choose to confer a right of appeal 
against that decision, it would be defeating its pur- 
pose and policy, if a superior Court were to rehear 
the case on the evidence and substitute its own 
findings in certiorari AIR 1952 SC 179, AIR 
1952 SC 192, AIR 1952 SC 319 and AIR 1954 SC 
440, Rel on. Hari Vishnu v. Ahmad Ishaque. 

1955 Mad WN 44 9: (1955) 1 MLJ (SC) 157: 1955 
SCI 267: (1955) Andhra WR (SC) 157: 1955 All 
WR 339: 1955 SCR 1104: 1955 Nag LJ 1: 1955 
SCA 105: AIR 1955 SC 233 (243) (Pt T) (Pr 21). 

m Art. 226 — Certiorari — Applicability' of 

principles under English law. 

As is well known, the issue of the prerogative 
writs, within which certiorari is included, had their 
origin in England in the Kind’s prerogative power 
of superintendence over the due observance of law 
by his officials and tribunals. The writ of certio- 


CONSTITUTION OF INDIA (1950), Arts. 220 & 32, Note 183 


1179 


rari is so named because in its original form it 
required that the King should be ‘certified of the 
proceedings to be investigated and the object was 
to secure by the authority of a Superior Court, that 
the jurisdiction of the inferior tribunal should be 
properly exercised. These principles were trans- 
planted to other parts of the Kings dominions. In 
India, during the British days the three chartered 
High Courts of Calcutta, Bombay and Madras were 
alone competent to issue writs and that too within 
specified limits and the power was not exercisable 
by the other High Courts at all. The language 
•used in .Arts. 32 and 226 of the Constitution is very 
wide and the powers of the Supreme Court as well 
as of all the High Courts in India extend to issuing 
of orders, writs or directions including writs in the 
nature of habeas corpus, mandamus, quo warranto, 
prohibition and certiorari as may be considered 
necessary tor enforcement of the fundamental rights 
and in the case of the High Courts, for other pur- 
poses as well. In view of the express provisions 
in our Constitution the Court need not now look 
back to the early history or the procedural techni- 
calities of these writs in English law, nor feel op- 
pressed bv any difference or change of opinion ex- 
pressed in particular cases by English Judges. It 
can make an order or issue a writ in the nature 
of certiorari in all appropriate cases and in ap- 
propriate manner, so long as it keeps to the broad 
and fundamental principles that regulate the exer- 
cise of jurisdiction in the matter of granting such 
writs in English law. AIR 1953 SC 210, Ref. to. 
Basappa v. T. Nagappa, 1955 SCR 250: 105-4 
6CJ (>9o: ILR (1954) Mys 235: 1954 SCA 620: 

07 Mad LAV 013: AIR 1954 SC 440 (443) (Pt A) 
(Prs 5, 0». 


Art. 220 — Certiorari — Nature of writ 


Principle governing the issue of. 

\\ hat certiorari does is to require the record 
or proceedings in some cause or manner pending 
. , or . e . an inferior Court, judicial tribunal or quasi- 
indicial tribunal to he brought before it so that it 
may deal with it and ensure speedv justice. This 
can only be used with respect to judicial as dis- 
tinguished from administrative acts. 

The Court should refuse to entertain applica- 
tions lor writs of certiorari or prohibi I ion where the 
ordinary remedy of approaching the Court by an 
application in revision is available to the partv. 
ihc power of prohibition or certiorari should in 
no case he used to interfere with interlocutor/ 
orders where it is possible for an applicant to ques- 
tion its correctness or legality' when the final order 
comes to be passed by way of revision. Asiatic 
Rngineermg Co. v. Achhuram, 1951 R. D (HC) 

57r,: ILR ^952) 2 All 838: AIR 
19ol All / 4(5 (708, 709) (Prs 59, 02) (FR). 

• — “-Art. 226 — Conditions for grant of writs. 

Trie exact conditions necessary to be satisfied 
tor granting a writ are not defined in the Consti- 
tution but are laid down to be a body of persons: 
'. having legal authority; (2) to determine ques- 
tions effecting legal rights of subjects and (3) hav- 
ing the duty to act judicially; (4) act in excess of 
their legal authority. AIR 1950 SC 222, Rel. on. 
8am p u G owd a v. Stale of Mysore, ILR (1953) 

i* s r1Vi S M™: J I2: AIR 1953 Mys 150 (1(i0 > 

183 (a). Origin, nature and object. 

~ -Art 226 — Certiorari — Nature of writ in 
England. 

Certioran is a high prerogative which had 
s origin on historical grounds in England. But 
the purpose it serves in England now is that it 
enables a superior Court, a Court of record, to cor- 
rect the orders and decisions of inferior Courts and 


inferior Tribunals discharging judicial functions. 
If an order is made without jurisdiction or if a 
Court or Tribunal refused to exercise jurisdiction 
vested in it by law, or if there is an error of law 
patent on the record, the High Court in England 
by means of the writ of certiorari corrects the 
errors in jurisdiction or in law of inferior Courts 
and Tribunals. The superior Court does not act 
as a Court of appeal. 57 Bom LR 1148: (1956) 
1 Lab LJ 246: ILR (1956) Bom 37: AIR 1957 Bom 
46 (47, 48, 49) (Pt A) (Prs 2, 4, 5) (DB). 

® Ari. 226 — Certiorari — Nature of the writ. 

Certiorari is the prerogative writ which re- 
quires that the records of the proceedings in some 
case or matter pending before an inferior court or 
tribunal or other judicial or quasi-judicial body 
shall be transmitted to the Supreme Court to be 
there dealt with. In a completed case certiorari 
lies merely to quash. The High Court acting under 
the process of certiorari and mandamus cannot 
either decide a case itself or compel the inferior 
legal tribunal to come to a particular decision. 
By the term ‘writs’ it is not the intention to em- 
power the High Court to issue antiquated and ob- 
solete writs numbering hundreds issued bv Eng- 
lish Courts. The word ‘writ’ has been used in the 
sense of a document under the seal of the Court 
issued to a person or authority including Govern- 
ment in appropriate cases commanding them or any 
of them to ^ do or forbear from doing some act. 
The word ‘direction’ in this context may mean 
that the person to whom it is issued is not com- 
manded peremptorily to do a particular act or for- 
bear from doing it, but is merely guided in the 
matter of doing of that deed or forbearance from 
it. Bhailal Jagadish v. Additional Deputy Commr 
ILR (1953) Nag 839: 1952 NLJ 613: AIR 1953 
Nag 89 (98) (Pr 49) (FB). 

—Art. 226 \\ rit — Certiorari - — Nature ex- 

plained — Record must be sent for on admission 
of petition. 

A writ of certiorari (whatever mav be the 
position of other writs) is issued to bring up the 
proceedings of an inferior Court so that the pro- 
ceedings and the order may be examined and if 
found to be without jurisdiction or wrong in law 
on their face they may be quashed. The neces- 
sary concomitant of an issue of the writ is the 
bringing up of the record. It is wrongly appre- 
hended that the writ is issued at the end. ' In fact 
the writ goes out when the case is admitted for 
hearing. It is only when the record is in that the 
writ is made absolute if the proceedings are quash- 
ed or in the alternative the record is returned and 
the writ withdrawn. The record has to he sent 

™; n UTit is “sued. 1952 Nag LJ (Notes) 

5/ (DB). 

183 (b). Pre-Constitution powers of High Court. 

Art. 226 — - Writ of certiorari — Order im- 

p J ,R " ct * P“ s e. d >fe™ Constitution — Jurisdiction 
of r. C. High Court. 

The erstwhile High Court of Travancore was 
exercising jurisdiction in certiorari on the ground 
that the said jurisdiction was inherent in the High 
Court as a Court of record The Travancore-Co- 
thin High Court also has held in favour of and 
exercised jurisdiction in certiorari even before the 
coming into force of the Constitution of India. It 
cannot therefore be contended that jurisdiction in 
the matter of writs was conferred upon the High 
Court only by the Constitution and that the order 
impugned in the case having been passed before 
the coming into force of the Constitution, certiorari 

(Pr S °S) 0t 10 ’ AIR Trav-Co. 35 (42) (Pt H) 
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183 (c). Prohibition and certiorari. 

T 7 “ Art . 22 6 — Difference between writs of pro- 
hibition and certiorari. 

There is one fundamental distinction between 
the two writs, namely, a writ of prohibition and a 
writ of certiorari. They are issued at different 
stages of the proceedings. When an inferior court 
takes up for hearing a matter over which it has 
no jurisdiction, the person against whom the pro- 
ceedings are taken can move the superior Court 
tor a writ of prohibition, and on that, an order 
will issue forbidding the inferior Court from con- 
tinuing the proceedings. On the other hand, if the 
Court hears that cause or matter and gives a deci- 
sion, the party aggrieved would have to move the 
superior Court for a writ of certiorari, and on that, 
an order will be made quashing the decision on the 
ground of want of jurisdiction. Broadly speaking a 
writ of prohibition will lie when the proceedings 
are to any extent pending and a writ of certiorari 
for quashing after they have terminated in a final 
decision. I lari Vishnu v. Ahmad Ishaque, 1935 
Mad \VN 449: (1955) 1 MLJ (SC) 157: 1955 SCJ 
207: 1955 All YVR 339: 1955 SCR 1104: 1955 Nag 
LJ 1: 1955 SCA 105: 1955 An WR (SC) 157: 
AIR 1955 SC 233 (241) (Pt F) (Pr 15). 

Art. 220 — Certiorari and prohibition — Dis- 
tinction. 

Writ in the nature of certiorari cannot be 
issued in respect of pending proceedings, but a 
writ of prohibition can be issued forbidding a 
Court from continuing the proceedings. AIR 1955 
SC 233, Foil. AIR 1950 Ajmer 73 (75) (Pt B) 
(Pr 14). 

Art. 220 — Prohibition and certiorari — Writs 

of — When can be issued. 

The question whether an order is an inter- 
locutory order or final order arises when it is 
sought to be quashed by a certiorari; a High Court 
may refuse to quash an interlocutory order by a 
certiorari. No such question arises in respect of a 
writ of prohibition. A prohibition is alwavs issued 
while a matter is pending before a tribunal; if the 
tribunal has passed a final order there would arise 
no question of issuing a prohibition though there 
mav arise a question of issuing a certiorari to quash 

ATR fin i a L°« d cn ill 53 ' ?, A - E - L- R 862. relied on; 

(1960) 2 A11 C S7S ' F0lL 1960 A " L} 865: 1LR 


Writ of — Nature and object of 
Prohibition — Distinction. 

A writ of prohibition and a writ of certiorari 
are two complementary writs. A writ of certiorari 
is issued requiring that the record of the proceed- 
ings in some cases or matter pending before an 
inferior Court he transmitted to the superior Court 
to be dealt with, for rectifying an order or pro- 
ceeding. That writ is issued when an order has 
been passed by a tribunal having judicial or quasi- 
judicial authority but the tribunal has no jurisdic- 
tion to pass the order or to hold the proceeding 
complained of. A writ of prohibition is issued for 
preventing a tribunal from continuing a proceed- 
ing pending before it on the ground that it has 
no jurisdiction to hold the proceeding. A writ of 
certiorari is remedial, whereas a writ of prohibi- 
ten is preventive. 53 Rom LR 381: (1951-52) 3 

FJR 81: AIR 1951 Bom 158 (158, 159, 160) (Prs 

5 * 6 , 11 , 12 ) # 

Art. 226 — Certiorari and prohibition — Dis- 


tinction. 

_ A , w , rit of , certi orari lies where the decision be 
vitiated by absence of jurisdiction, failure to ob- 


serve principles of natural justice or legal error 
apparent on the face of the record, while prohibi- 
tion is issued to prevent, still incomplete proceed- 
ings of lower tribunals, where no jurisdiction exists, 
from being continued. 1960 Ker LT 1262- 1960 
Ker LJ 1519; AIR 1961 Ker 183 (186) (Pt B) (Pr 7) 

——Art. 226 — Certiorari — Writ of — Origin 
and nature of writ indicated — Madhya Bharat 
High Court has no jurisdiction to issue — Its juris- 
dictmn is cimmiscribed by S. 32 (2), Madhya 
Bharat High Court Act (VIII (8) of 1949) to S. 115, 
Civd P . C. and S. 435, Criminal P. C. 

The ancient writ of certiorari in England is an ori- 
ginal writ which may issue out of a superior Court 
requiring that the record of the proceedings ii> 
some cause or matter pending before an inferior 
Court should be transmitted to the superior Court 
to be there dealt with. The writ is so named be- 
cause, in its original Latin form, it required that 
the King should be certified” of the proceedings 
lo be investigated and the object was to secure by 
ihe exercise of the authority of Superior Court, that 
the jurisdiction of the inferior tribunal should he 
properly exercised. The remedy, in point of prin- 

C, u i is i drived f rom the superintending authority 
which the. Sovereign’s Superior Court and in parti- 
cular, the Court of King’s Bench, possess and exer- 
cise over inferior jurisdictions. This principle has 
been transplanted to other parts of the King’s 
dominions, and operates, within certain limits in 
British India: AIR 1943 PC 164, Rel. on. 

The power to issue writs of certiorari and 
mandamus has to he expressly conferred by Char- 
ter and there is no such thing as inherent jurisdic- 
tion with regard to the exercise of high prerogative 
writs. The Madhya Bharat High Court Act does 
not confer power on the High Court of Madhya 
Bharat to issue those writs. On the contrary S. 32„ 

Cl. (2) of Madhya Bharat High Court Act, which 
is in similar terms as S. 224 (2), Government of 

India Act, clearly states that nothing in this sec- 
tion shall be construed as giving^ to the High 
Court any jurisdiction to question any judgment of 
any inferior Court which is not otherwise subject 
to appeal or revision. These words clearly take 
away the power of High Court to issue high 
prerogative writs of certiorari and mandamus. The 
wordings of S. 32, Cl. (2) limit the powers and 
jurisdiction of the High Court with in the four 
corners of S. 435, Criminal P. C. and S. 115, Civil 
P. C. Such is the legal and constitutional posi- 
tion of Madhya Bharat High Court. It is not a 
Court of King s Bench and this High Court can- 
not issue writs of certiorari or mandamus: AIR 
1940 Rang S4. Disting; AIR 1943 Pat 245 (SB); 

AIR 1941 Nag 282 and AIR 1919 PC 31, Rel. on. 

Obiter (Per Mehta J.) — No other High Courts 
in India, except those of Bombay, Calcutta and 
Madras, which are Chartered High Courts, possess 
these powers. 

(Per Sanghi J.) — Jurisdiction has to be con- 
ferred hv the authority constituting the Court. If 
it is unlimited, there is no matter of which it can- 
not take cognizance. The jurisdiction conferred on 
this Court by S. 22 of the High Court Act is a 
limited jurisdiction and within the prescribed limits 
there is no enactment under which the application 
can he entertained. 51 Cri LJ S13: AIR 1950 
Madh B 28 (28 to 31) (Prs 2, 5, 6, 7, 9, 10, 17) 

(DB). 

Art. 226 — Writs of certiorari and prohibi- 
tion — Difference between issuing of. 

A writ of certiorari is for a discretionary re- 
lief and normally a writ of certiorari will not be 
viewed by the High Court as a parallel remedy 
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which a petitioner can seek simultaneously with the 
other statutory remedies open to him. However, it 
is not so in the case where the issue of a writ of 
prohibition is asked. If the order itself is without 
jurisdiction and if any portion of that order is 
still operative, the issue of a writ of prohibition 
will not be a matter of discretion, and in that res- 
pect it differs from the discretionary relief of a writ 
of certiorari. 

Further, while a writ of prohibition will lie 
when the proceedings are to any extent pending, a 
writ of certiorari will lie for quashing the proceed- 
ings after they have terminated in a final decision. 
(1961) 42 ITR 715: (1961) 2 Mad LJ 564. 

Art. 226 — Certiorari and prohibition — Issue 

of writs — Conditions — Assessment Officer of 
Municipality acting without jurisdiction. 

A writ of certiorari may issue wherever any 
body of persons (1) having legal authority, (2) to 
determine questions affecting rights of subjects, and 
(3) having the duty to act judicially, M>. act in 
excess of their legal authority. The conditions for 
the issue of a writ of prohibition are almost the 
same as those of certiorari. But the issue of writ 
of prohibition is contemplated where the act, 
gainst which the prayer for the issue of writ is 
made, is threatened. While a writ of certiorari 
"ill not issue in a case where an equally efficacious 
remedy is available to the petitioner, a writ of pro- 
hibition may issue even where a party has got an 
equally efficacious remedy by way of a regular 

,'Ult. 


An Assessment Officer of a Municipality i 
supposed to act judicially in the matter of hearin 
and disposing of the objections of the owners an 
occupiers of the properties included in the assess 
ment list, and where he acts without jurisdiction c 
in excess of it. a writ of certiorari or prohibition 
•as the case may he, would lie against him. Whcr 
the petitioner is forced to pay a tax without th 
authority of law. he has certainlv a good case fc 
c £ ni| ng to the High Court for the issue of a wr: 
<>t prohibition under Art. 226 of the Constitutioi 
‘ or . he has the right under Art. 265 of the Const i 
tu'.ion not to be subject to anv tax without th 
authority of law. AIR 1951 Raj 139 (144) (Pt E 
(Prs 11. 12) (DB). 

— - — Art. 226 — Prohibition and certiorari — Writ 
of. distinction. 

Before a writ of prohibition can be issued, it i 
neer s, tr v that the authority against which such 
wn| b issued should he a judicial or quasi-judicic 
authority and the proceedings should be judicial c 
quasi-judicial. In this respect there is no differenc 
between the writ of prohibition and the writ c 
certiorari. The former is issued at an earlier stag 
and the latter at a later stage. The officers of th 
Government in the matter of recovery of arrears c 
rent of a lease of the Government mines from th 
lessee, do not act judicially or quasi judicially am 
no writ of prohibition or certiorari can therefore' b 
issued against them. AIR 1950 SC 2 09 Fol 
1951 Raj LW 426: IER (1951) 1 Raj 496 (DB). 

*33 (d). Mandamus and Certiorari. 

See also Note 229. 

7 Art. 226 — Mandamus and certiorari — Who 

issued — Other remedy — Sea Customs Act (VII 
of 1878), Ss. 1S8 and 191. 

It is now absolutely settled that a writ o 
certiorari could only issue to remove a judicial o 
quasi-iudicial order and such a writ will not b 
available to quash administrative orders. Incon 
trovertibly, assessments made by Customs Autho 
ntics under the Sea Customs Act cannot have th 


attribute of judicial or quasi-judicial proceeding, 
they being only administrative in character. That 
being the case, certiorari will not be granted to 
quash the order directing the appellants to pay 
additional duty as per the finalisation of the assess- 
ments. 

A writ of mandamus is issued to a public offi- 
cer to enforce the performance of a duty'. It is 
employed when a public officer refuses to exert a 
ministerial duty. In order that a mandamus to 
compel a public officer to perform a particular 

duty should be issued, the duty must be plainly 
prescribed. If these conditions exist, its perform- 
ance will be compelled by the issue of a writ of 
mandamus, unless there is a specific provision to 
the contrary. If on the other hand a statute is 
susceptible of two constructions, a writ of manda- 
mus will not issue. If the act done is plainly and 
palpably wrong, as a matter of law, then only the 
mandamus jurisdiction will he exercised. Questions 
ol law, the solution of which require the cons- 
truction of an Act, cannot form a ground for the 
issue of a writ of mandamus; that is to say, mere 
error of law or wrong interpretation of a* statute 
cannot entitle a party to invoke mandamus juris- 
diction. The determination of the export duty ac- 
cording to clause (a) or (b) of S. 30 of the Sea 
Customs Act is incidental to the effective exercise 
of the undisputed jurisdiction of the Customs Offi- 
cer. Consequently, the proceedings culminating in 
the finalisation of the assessment under the Act 
are not amenable to mandamus jurisdiction. The 
existence of an adequate remedy will exclude man- 
damus. The Sea Customs Act has conferred on the 
asses see the right of appeal to the Chief Customs 
Authority against orders of the subordinate autho- 
rity and a right of revision to the Central Govern- 
ment. Ss. 1SS and 191 of the Act afford efficacious 
and specific remedies to an aggrieved person, and 
therefore the appellants could obtain their remedy 
from those Tribunals. When a Legislature pres- 
cribes a condition for filing an appeal, such a right 
could not be regarded as inadequate or ineffec- 
tive. There is nothing illegal or unauthorised or 
burdensome in requiring the appellants to make the 
deposit pending an appeal. AIR 1954 SC 403 
Distinguished; AIR I960 SC 424, Relied on’ 
(1960) 2 An WR 545: AIR 1961 Andh Pra 170 
(172) (Pt A) (Prs 15, 16). 


183 (e). Certiorari and revision. 

Art. 226 — (Civil P. Code (190S), S. 113). 

Considerations applicable to the remedy by way 
of revision under the Civil Procedure Code and 
those applicable to the remedy by wav of the 
issue of a writ of certiorari are altogether diffe- 
rent. (1936) 2 Lab LJ 328: 60 Cal WN 602: AIR 
1957 Cal 560 (569) (Pt IT (Pr 33) (DB). 


: — —\ rl : 226 — Certiorari — Refusal to exercise 
jurisdiction — Case dismissed on ground of wrong 
view of limitation — Scope of powers under 
Art. 226 and S. 115 of Civil Procedure Code. 


me powers ot granting writ of certiorari under 
Art. 2 l 6 are much wider than the revisional 
powers under S. 115 of the Civil Procedure Code- 
I PR 7 Bom 311, AIR 1955 SC 233, Rol on 
Where the Revenue Board by wrong I v apply- 
ing the law of limitation dismisses the suit as 
barred by lime, without entering into the merits 
()i the case, the Board fails to exercise a juris- 
chetum vested in it by law. It is true that the 
board of Revenue has the jurisdiction to decide 
the pomt of limitation rightly or wrongly but the 
erroneous decision has the effect of wrongly refus 

LW t 590 XCrC,SC ,Urisdiction vested in it. 1958 Raj 
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184. Who can apply. 

See Note 6. 

185. Writ of right. 

See also Note 39. 

Art. 226 — Writ of certiorari is discretionary 
— It may be refused unless the justice of the case 
requires it. AIR 1957 SC 227, Foil. ILR (1962) 
Madh Pra 788: 1962 MPLJ 281: 1962 Jab LJ 523: 
.AIR 1962 Madh Pra 280 (287) (Pt E) (Pr 17). 

Arts. 226 and 227 — Proceedings by way of 

certiorari are not of course and the High Court 
should not interfere when the justice of the case 
does not require it. AIR 1957 SC 227, Ref 1965 
Jab LJ 1087: 1965 MPLJ 990. 

PART C 

HABEAS CORPUS. 

(Notes 186 to 223) 

186. Against whom can be issued. 

See Note 219. 

187. Appeal. 

See also Note 10. 

• Arts. 226, 132, 134(1 )(c) — Order of release 

on application for writ of habeas corpus — Ap- 
pealability under Constitution — Principles — 

(Criminal' P. C. (1898), S. 491). 

Under the Constitution which contains fuller 
and wider provisions as to appeal than those of 
the Government of India Act, 1935, which con- 
tained only Section 205 corresponding to Arti- 
cle 132, there is no such immunity from appeal- 
ability in the case of an order of release on an 
application for a writ of habeas corpus as obtains 
in England. The question of appealability of such 
an order must be judged with reference to the 
provisions of the Constitution and appealability 
must be recognised and given effect to within the 
limits defined by Article 134 thereof. The inten- 
tion of the framers of the Constitution seems to 
be that if on the one hand the absolute immunity 
from appeal against an order of release obtaining 
in England is not to be imported into India, ap- 
pealability in India ought not to be treated as a 
matter of course on the other hand. The Consti- 
tution accordingly provides for a certificate of 
fitness from the High Court or for special leave 
from the Supreme Court as a ‘sine qua non' for 
imperilling the liberty of a released subject, which 
is a matter of vital moment. Even so the High 
Court ought to be extremely chary of exercising 
its power under clause (c) of the Article against 
the person released. 

In all other criminal matters other than those 
which fall under sub-clauses (a) and (b) of Arti- 
cle 134(1), the Constitution of India undoubtedly 
intends that the High Courts in the respective 
States in the territory of India should ordinarily 
be the final Courts of Appeal. This is a fact which 
must not be lost sight of by the Court when con- 
sidering the question as to whether a certificate of 
Gtness should or should not issue in any given 
case. 

If the matter of an application for the writ 
of habeas corpus is not criminal in nature the pro- 
vision of the Constitution governing appealability 
will be Article 132 under which, except where a 
substantial question of law as to the interpretation 
of the Constitution arises, there can be no ques- 
tion of an appeal to the Supreme Court. 65 Mac! 
LW 892: (1952) 2 Mad LJ 725: 1953 Cri LJ 256: 
AIR 1953 Mad 66 (70) (Pt F) (Prs 9, 10. 11) 
CDB). 


188. Application for. 7 

See also Note 98. 

(a) Affidavit. 

(b) Stranger, by 

(c) Minor, by 

(d) Person on bail, by* 

188. Application for. 

See also Note 98. 

.Art. 226 — Habeas corpus — Falsity of facts 

which are not material — Writ petition will not be 
thrown out. 1960 AJI Cr R 374: 1960 All WR (HC) 
591: 1960 All LJ 776. 

• — 7 — Art. 226 — Application challenging pro- 
ceedings under Abducted Persons (Recovery' and 
Restoration) Act, S. 4 — Allegations in applica- 
tion vague — Effect on maintainability of applica- 
tion. See Abducted Persons (Recovery and Restora- 
tion) Act, S. 4.1955 Cr LJ 50: AIR 1955 Pepsu I 
(FB) 

188(a). Affidavit. 

Art. 226 — Pleadings — Affidavits — By 

whom to be sworn — Application for habeas 
corpus — Counter affidavit by subordinate official 
— If can be acted upon. See High Court Rules 
and Orders — Allahabad High Court Rules, 
Ch. 4, R. 12. 1958 All LJ 267. 

— —Art. 226 — Writ of habeas corpus — Appli- 
cation for — Procedure for making — Form and 
contents of — Application by person other than 
detenu or prisoner — When permitted — Affi- 
davit of person detained — Necessity for — When 
may be dispensed with. 

In the case of an application for a writ of habeas 
corpus an affidavit of the prisoner or detenu should 
ordinarily be filed in support. Generally the per- 
son who is alleged to be illegally imprisoned or 
detained is entitled to apply for a writ; but it is 
not always necessary that the application should 
proceed from him. The detenue or any other per- 
son on his behalf may institute the proceedings. A 
mere stranger or a volunteer who has no autho- 
rity to represent the detenu is not allowed to 
apply for habeas corpus, such a stranger not being 
in a position to make a detailed affidavit as to the 
circumstances of the detention which is alleged 
to he illegal. But in cases where access is denied 
to the person unjustifiably or illegally detained, and 
hence instructions from nim cannot be obtained 
an application for a writ may be made by a relation 
or a friend on an affidavit setting forth the reasons 
for its being so made. At any rate the court will not 
grant a writ of habeas corpus to bring up a pri- 
soner for the purpose of being discharged on the 
ground that he is illegally in custody unless there 
he an affidavit from himself or it is shown that ho 
is so coerced as to be unable to make one. 

Where in the affidavit filed by a relation of the 
prisoner, there is absolutely no indication as to 
why an affidavit from the prisoner could not be 
filed, the absence of the prisoners affidavit is 
material delect in the case. 52 Cr LJ 641: 1950 
TCLR 701: 1950 KLT 481: AIR 1951 TC 123 (124, 

125) (Pis A, B) (Prs 4, 6). 

188 (b). Stranger, by. 

Art. 226 — Habeas Corpus — Petition by 

stranger on behalf of detenu is maintainable 7 
But it is open to Court to examine bona tides of 
such petition. See Criminal P. C. (1898), S. 491 
(2). 1965 (1) Cri LJ 583: AIR 1965 Pat 209 (DB). 

• Art. 226 — Criminal P. C. (1898), S. 491 

Petition for writ of habeas corpus — Who can 
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move — Petition by a stranger — When can be 
considered. 

Petition for writ of habeas corpus is ordinarily 
moved by the person detained or in custody and 
can also be moved by a friend or relation, but not 
by an utter stranger. In the rarest of cases, where 
the Court has been apprised of material which 
immediately and obviously establishes the illega- 
lity of the detention or custody, of course the Court 
will for the ends of justice, proceed to issue the 
necessary writ, direction or order and in such rare 
cases a stranger may come in, but such a con- 
tingency should appear to be so rare as to be 
almost non-existent. AIR 1961 SC 41 and AIR 
1962 SC 1044, Rel. on. Ram Kumar Pearaylal v. 
District Magistrate, Delhi, ILR (1965) 2 Punj 853: 
1966 Cr LJ 153: AIR 1966 Punj 51 (58, 59) (Pt E) 
(Pr 10) (FB). 

Art. 226 — Writ of habeas corpus — Appli- 
cation by third party — When lies. See Criminal 
P. C. (1898), S. 491. 1955 Cri LJ 740: AIR 1955 

Trav-Co 74 (DB). 


188 (c). Minor, by. 

Art. 226 — Application in case where minor is 

incarcerated. 

Where a girl incarcerated is a minor, the only 
person competent to move the High Court in 
habeas corpus under Art. 226 is one who is en- 
titled either to the custody of the child or to re- 
present her legally. Where, however, such a per- 
son is shown to be incapable of making the appli- 
cation, or where no such person exists, the ques- 
tion of the right of a friend to make such an 
application may properly arise. But. in that case, 

an affidavit, firstly, that no 
one who is legally entitled to the custody of the 
child or to represent her exists, or that such a 
person, if any, is unable, for reasons to be set out 
in the affidavit, to make such an application and, 
secondly, that the applicant himself is interested in 
the welfare of (lie child. ILR (1955) 1 Cal 70: 
1953 Cr LJ 1187: 57 CWN 507: AIR 1953 Cal 
522 (523) (Pt A) (Pr 3) (DB). 


188 (d). Person on bail, by. 

-—Art. 226 — Criminal P. C. (1898), S. 491 — 
Writ of habeas corpus — Person arrested and re- 
leased on hail — Petition for writ of habeas corpus 
filed by such person — Such petition lies. 

rhe fact that a person has been granted bail does 
not amount to his being set at liberty. Taking into 
consideration the provisions contained in Ss. 499, 
500, 502, 514 and 367 (4) of the Criminal P. C., 
it is clear that whereas a person released on bail 
is not in physical confinement, he still remains 
under the control of the Court and notionallv in 
the custody of the Court, and that persons, who 
are his sureties, are only the agents of the Court, 
bor those reasons, even a person who has been 
temporarily let out on bail but still on trial can 
present an application for a writ of habeas corpus 
YDo r- A n* 226 of the Constitution. AIR 1934 Ali 
J t 4 ?V £ o11 -: , AIR 1950 Madh Bha 17, Rel on 

flVLi n? a ., c S «M (l ' C ! and AIK 1950 AU 4 anci 
\m 4 !aYu 4 ^, S ooi 4 , an <Ul919) 253 US 339, Disting. 
A ** ^948 All 281, held not good law. 

Held, that in view of the circumstances ope- 

ra mg in this case the petitioner was not being 

illegally detained and that no ground for issue of 

Al . J r cor P»s was made bv him. 1962 

; V} r } a4 ¥ V ti 9 ?, 2 AM Cri R 295: 1962 All WR 

2( C A m i nrV II 2 „ A " 490: I9(i:3 (11 Cri U 
19,' ^5,29, 30 ) '(D B ), J ' 6> 9 ' U - 12) (Pt A > < P ” >• 


Art. 226 — Writ of habeas corpus — Petitioner 

released on bail — High Court can issue writ of 
habeas corpus. 

Even if a person is released on bail, he must be 
considered to be detained in the constructive cus- 
tody of the Court through the surety, as his liberty 
is subject to restraint and he has to be produced 
before the Court by the surety. Hence the fact 
that the petitioner is released on bail and on his 
personal recognisance bond will not prevent the 
High Court from exercising its power to issue a 
writ of habeas corpus. AIR 1950 Madh Bha 17 
and AIR 1934 All 148, Foil. Madh BLJ 1955 
HCR 1560: AIR 1955 MB 200 (201) (Pt A) (Pr 17) 
(DB). 

Art. 226 — Criminal P. C. (1898), S. 491 — 

Writ of habeas corpus — Application for, by person 
released on bail — Person released on bail re- 
mains in constructive custody of Court through 
surety and his liberty remains subject to restraint 
— Application is maintainable and does not be- 
come infructuous on ground that applicant is on 

bail: AIR 1934 All 148 (DB), Foil — Criminal P. C. 
(1898), S. 496 — Effect of grant of bail. 1965 
BLJR 35. 

189. Bail and habeas corpus. 

Art. 226 — Application under S. 491, Crimi- 
nal P. C. — Considerations involved — Refusal of 
bail application by trial Court — Effect. See 
Criminal P. C. (1898), S. 491. 1955 Cri LJ 740- 

AIR 1955 Trav-Co 74 (DB). 


190. Contempt, detention for. 

• Arts, 220, 194 (3) — Contempt of Legislative 

Assembly — Committal of citizen for contempt of 
Legislative Assembly on general warrant — Peti- 
tion to High Court by citizen’s Advocate to issue 
writ of habeas corpus — Citizen released on bail 
by High Court — Assembly holding Judges of 
High Court, Advocate and citizen responsible for 
having committed its contempt — Reference of 
case to Supreme Court by President — Opinion of 
Supreme Court — Held, contempt was not com- 
mitted. See Ibid, Art. 194 (3). AIR 1965 SC 
745. 


Art. 226 — Member of U. P. Legislative 

Assembly convicted by the Assembly for its con- 
tempt — Petition for writ of habeas corpus under 
Art. 226 — Conviction cannot be challenged on 
ground of violation of Art. 21 or of principles of 
natural justice. See Ibid, Art. 21. (1965) 2 Cri 

LJ 170: AIR 1965 All 349 (DB). 


191. Conviction by criminal Court, 
power to question. 

• Art. 32 (2) — Conviction and sentence by trial 

Court — Confirmation by Appellate Court — Fina- 
lity of appellate order — - Want of jurisdiction of 
trial Court — Writ of habeas corpus — Cri P C 
1898, S. 430. 

it should appear on the face of the return that 
a person is in detention in execution of a sentence 
on indictment on a criminal charge, that would be 
a sufficient answer to an application for a writ of 
habeas corpus. Assuming, however, that it is open 
even in such cases to investigate the question of 
jurisdiction, where the conviction and sentence had 
been upheld on appeal by a Court of competent 
jurisdiction the mere fact that the trial Court had 
aeted without jurisdiction would not justify inter- 
terence, treating the appellate order also as a 
null! y. Evidently, the appellate Court in a case 
which properly comes before it on appeal, is fully 
competent to decide whether the trial was with or 
without jurisdiction and it has jurisdiction to de- 
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cide the matter rightly as well as wrongly. If it 
affirms the conviction and thereby decides wrongly 
that the trial Court, had the jurisdiction to try and 
convict, it cannot be said to have acted without 
jurisdiction and its order cannot be treated as a 
nullity. 

It is well settled that if a Court acts without 
jurisdiction, its decision can be challenged in the 
same way as it would have been challenged if it 
had acted with jurisdiction, i.e., an appeal would 
lie to the Court to which it would lie if its order 
was with jurisdiction. Janardhan Reddv v Slate of 
Hyderabad, 1951 SCJ 320: 52 Cri LJ 736: 1951 
SCR 344: 1951 All LJ (SC) 94: 1951 Mad WN 
613 (21: 1951 Mad WN (Cri) 1S9 (2): 64 MLW 
406: AIR 1951 SC 217 (225) (Pi F) (Prs 25, 26). 


can release the person arrested after the issue of 
rule nisi, yet if they think that the arrest and 
detention of the petitioner was always legal and 
that he was released as a matter of grace, some 
material should be produced before the High Court 
to indicate that prima facie the arrest and deten- 
tion was legal and that the High Court should not 

• _ 1 discretion in making an order for costs 

against the Government. Where this is not done, 
a suppliant moving for a writ of Habeas Corpus 
cannot be deprived of costs merelv because the 
detaining authority released him on 'its own initia- 
tive before the hearing of the application. AIR 
19o3 SC 277, Considered. 1959 MPC 471. 

193. Criminal P. C., S. 491, powers under. 


Art. 226 — Writ of — Basis of jurisdiction 

and nature of writ — Judgment of conviction in 
criminal case — Enhancement of sentence without 

following procedure under S. 362, Tr. Cr. P. C. 

Remedy — Application for writ of Habeas Corpus 
— Maintainability. 

An application for a writ of habeas corpus is 
not maintainable and cannot lie for the purpose of 
circumventing a judgment of conviction of a cri- 
minal Court, merely by praying for release of the 
party convicted on the ground of an alleged ille- 
gality. A judgment of a Court cannot be attacked 
by a collateral means and for that purpose a peti- 
tion of the nature cannot be allowed. The writ of 
habeas corpus is a prerogative process for securing 
the liberty of the subject by affording an effective 
means of immediate release from unlawful or un- 
justifiable detention, whether in prison or in pri- 
vate custody. Illegal detention of a subject, i.e., 
detention or imprisonment, which is incapable of 
legal justification, is the basis of jurisdiction in 
habeas corpus. 

There is ordinarily a presumption in favour of a 
judgment under which a person has been convicted 
and of the regularity of the proceedings. On 
habeas corpus the Court may only look at the 
record to ‘•ee whether a judgment did exist, and if 
it finds that there is a judgment, the Court in such 
proceedings has no power to determine whether it 
i 4 ' right or wrong, because the judgment is con- 
clusively presumed to be right until brought up 
for revision in the regular way of appeal or revi- 
sion. 

The fact that the sentence on a convicted person 
was enhanced without conforming to the provisions 
of S. 36, Travancore Cr. P. Code, and that the 
sentence was enhanced without hearing him or 
giving an opportunity to show cause, as required 
by the Code, would only entitle him to move for 
rehearing of the case in question and would not 
•entitle him to file a petition for habeas corpus to 
attack the judgment in the case. Such a petition 
would be an abuse of the process of the “ Court. 
52 Cr LJ 041: 1950 TCLR 701: 1950 KLT 481: AIR 
1951 TC 123 (125) (Pt B) (Pr 5). 


192. Costs in proceedings for. 

See also Note 31. 


Art. 226 — M. P. High Court Rules. R. 11 

— Rules regulating Habeas Corpus applications 

Release of person arrested by Government after 
rule is issued by High Court — No reasons for 
release supplied — Costs to arrested person award- 
ed — (Criminal P. C. (1S9S), S. 491). 


\\ here a person arrested bv Government is re- 
leased after a rule is issued bv the High Court 
but before the date on which the rule is returned 
and comes for hearing, though the Government 


— Art - -26 — Other remedy — Cr. P. Code 

r i 5 i — Habeas Corpus’ to obtain custody 

oi children — Propriety — (Guardians and Wards 
Act (1S90), S. 25). 

The powers conferred by Art. 226 in regard to 
the issue of writs of the nature of habeas corpus 
are exercised lor the purposes enumerated in Sec- 
tion 491, Cr. P. Code. Normally, the remedy indi- 
cated in S. 491, Cr. P. Code, is for a person de- 

prived of his liberty. Ordinarily', this jurisdiction 
should not be invoked to decide disputes as to who 
should be the guardian of a child. They are pro- 
perly adjudicated upon in an application under the 
Guardians and Wards Act as that is the ordinarv 
remedy. 1956 Andhra WR 939: AIR 1957 AP 
704 (705) (Pt A) (Pr 4) (DB). 

® Art. 226 — High Court’s power under — 

Cr. P. Code, S. 491 — Distinction — Habeas 
corpus — Common law writ — Issue of, 

r lhe High Courts before the enactment of the 
Constitution had not the power to issue the com- 
mon law writ of habeas corpus. The only power 
which they had was to pass orders under S. 491, 
Cr. P. Code. But the power of the High Court 
under Art. 226 of the Constitution is no longer 
confined to issuing writs in the nature of habeas 
corpus. It has been given the power to issue any 
direction, any order or any writ for the purpose of 
enforcing fundamental rights, though that power is 
outside, and mav be wider than the power con- 
ferred under S. 491, Cr. P. Code. 66 IA 222 (PC); 
AIR 1939 Mad 120 (FB>, Ref. Prahlad Krishna 
Kurnc, In rc, ILR (1951) Bom 181: 5 AI Cr D 
79: 53 Bom LR 61: 52 Cr LJ 305: AIR 1951 Bom 
25 (25) (Pt A) (Pr 2) (FBj. 

Art. 226 — Criminal P. C. (1S98), S. 491 — 

“Illegally or improperly detained” — (Public Safety 
— Tammu and Kashmir Defence Rules (1996 S), 

R. 24 (lj and (2)). See Criminal P. C. (1898), 

S. -191. AIR 1953 J and K IS. 

Art. 226 — Criminal P. C. (1S9S), S. 491 — 

Habeas corpus, Writ of — Application under Sec- 
tion 491 can be treated as one under Art. 226 — 
Successive applications to seek same relief either 
under S. 491 or under Art. 226 not maintainable. 

The power to issue a writ in the nature of 
habeas corpus, is vested only in the High Court. 

It is therefore permissible to treat an application 
under S. 491, Criminal P. C. as being a compen- 
dious one under the two relevant provisions of 
law. Under S. 491, Criminal P. C., a detenue 
cannot make successive application for a writ of 
habeas corpus and it is not open to him to ask for 
a review of an order already made under that pro- 
vision. AIR 1948 Bom 326 (FB\ Rel. on. 

Even under Art. 226, it is only the High Court 
that can issue a writ for the enforcement of a 
fundamental right. The jurisdiction is conferred 
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opon the High Court as such and not upon any 
Judge or Judges of that Court. An order of dis- 
missal of a writ of habeas corpus by a Division 
Bench which is thus only an order of dismissal by 
•the High Court cannot be revived either under the 
provisions of the Criminal P. C. or under any other 
provisions of law. AIR 1951 Bom 25 (FB) and 
AIR 1953 SC 52 and AIR 1951 Mad 611, Rel. on; 
AIR 1949 EP 67 (FB), Dissented from. 1962 Mad 
\VN 190: 1964 Mad LJ (Cri) 442: 75 Mad LW 
260 : ILR (1962) Mad 674: 1962 (2) Cr LJ 381: 
AIR 1962 Mad 354 (356, 357, 35S, 359, 360) 
[Prs 6, 8, 9, 15, 17, 18) (DB). 

• Art. 226 — Criminal P. C. (1898), S. 491 — 

Issue of writ of Habeas Corpus — Powers under 
these provisions — Difference. 

The power under Art. 226 of the Constitution is 
a much wider power than that under S. 491 of 
the Code of Criminal Procedure and these provi- 
sions overlap; where, however, a habeas corpus 
petition is made under Art. 226 of the Constitu- 
tion, reference to S. 491 of the Code (if Criminal 
Procedure is, for practical purposes, a superfluity 
and is probably made merely as a matter of caution. 
Ham Kumar IVaray Lai v. District Magistrate, 
Delhi, ILR (1965) 2 Punj 853: 1966 Cr LJ 153: 
AIR 1966 Punj 51 (54) (Pt A) (Pr 7) (FB). 

194. Delay in applying. 

See Note 35. 

195. Discretion of High Court. 

See Note 39. 

196-197. Disobedience of order. 

— Art. 226 — Writ of habeas corpus when to 
he issued — Disobedience of order — Punishment 

— Powers of High Court. See Cr. P. Code (1898), 

S. 491. 1964 (2) Cr LJ 590: AIR 1964 SC 1625. 

Art. 226 — Habeas Corpus — Father taking 

'.he girl in his custody upon undertaking to produce 
her in Court — In answer to writ of Habeas 
Corpus, he pleaded his inability to produce her 
on the plea that she had disappeared — Held, 
“.hat father could not escape liability as the cireum- 
ntances of disapperance were such which created 
grave doubts and suspicion and was deliberate for 
purposes of avoiding her production before the 
Court. 1960 All Cr R 374 : 1960 All WR (HC) 
591: 1960 All LJ 776. 

195. Enquiry, scope of. 

See also Note 208. 

Art. 226 — Question of fact — Habeas Corpus 

— Investigation of disputed facts. 

Where the application alleged that the order 
made under S. 112. Criminal P. Code, was not 
read out or explained to the petitioners, that there 
was no compliance of the provisions of S. 113, 
Criminal P. Code, and therefore their detention 
was illegal but the affidavit filed on behalf of the 
State categorically stated that the Magistrate had 
actually read out and explained the notice to them, 
and, further, that after it had been so read out 
and explained the petitioners were asked to put 

heir thumb marks and signature on the back in 
token thereof. 

Held, that the Court would not in the proceed- 
•ngs under Art. 226 enter into an investigation of 
disputed facts. In view of the affidavit by the 
.Male and also the order recorded on the order 
sjieet of the case under S. 107, Criminal Procedure 
oode, wherein also it was stated that the order 
under S. 112, Criminal Procedure Code was read 
[Vol 4/|Fn.D. 75. 


out and explained to the persons proceeded against 
it should be assumed for the purposes of the peti- 
tion that it was read out and explained to them. 
1958 All LJ 46: 1958 All WR (HC) 101: 1958 

Cri LJ 988: 1958 All Cr R 83: AIR 1958 Ail 578 
(581) (Pt A) (Pr 8) (DB). 


Art. 226 

Allegations in 
hood. 


Habeas Corpus proceedings — 
No decision as to truth or false- 


In proceedings for a writ of habeas corpus the 
High Court will not decide the question whether 
the allegations made against the petitioner are true 
or false. That point will have to be decided, by 
the trial Court if the case goes for trial. For the 
purposes of the petition they have to assume that 
the allegations made in the police report mav he 
true. 1956 Cr LJ 13: ILR (1956) 2 All 527: AIR 
1956 All 56 (58) (Pt F )(Pr 9) (DB). 

Art. 226 — Criminal P. C. (1898), S. 491 

Scope — High Court can decide legality of civil 
matter put forward in answer to writ of habeas 
corpus — Habeas corpus jurisdiction comes under 
Art. 226 of the Constitution. See Criminal P C 
(1898), S. 491. AIR 1963 Cal 261. * * 

Art. 226 — Grounds of detention — Truth of 

— Powers of High Court. The High Court has no 

Power to investigate the truth or otherwise of the 
grounds of detention. See Public Safety — Pre- 
ventive Detention Act (1950), S. 3. 1962 <1) Cr 

LJ 311: AIR 1962 Cal 162 (DB). 

Art - 229 — Sc °P e of enquiry — Habeas 

Corpus — \ alidity of law authorising detention if 
can be challenged. 52 Cri LJ 710 (2): ILR (1951) 
H>d 168: AIR 1951 Hyd S3 (84) (Pt C) (Pr 4) (DB). 

Art. 226 — Habeas Corpus — Illegal deten- 
tion — Enquiry into — Scope of. See Cr. P C 

«. 8 - 98 /™; 49L 1962 {2) Cr LJ 72: 1902 Ker 

21o (DB). 

-Art. 226 — Habeas Corpus — Proceedings for 

— Scope — Detention as a result of conviction 
and sentence — High Court required only to 
enquire into the legality of detention — Irregu- 
larities or illegalities of trial cannot he looked into 

— lliese matters should be agitated by convicted 
person through normal channel of appeal and revi- 
sion under Criminal P. C. (1963) 2 Cri LI 3^2: 
AIR 1963 Tri 31 (33, 35) (Pt B) (Prs 8, IS). 

199. Foundation of Courts jurisdiction. 

-—Art. 226 — Habeas Corpus — Basis of juris- 
diction under. 

Application for a writ of habeas corpus is not 
maintainable and cannot lie for the purpose of 
circumventing a judgment of conviction ol a cri- 
mmal Court, merely by praying for release of the 
Party convicted on the ground of an alleged ille- 
gality. A judgment of a Court cannot he attack- 
ed by a collateral means and for that purpose a 
petition of the nature cannot be allowed. The 
with of habeas corpus is a prerogative process for 
securing the liberty of the subject bv affording an 
effective means of immediate release from unlaw- 
ful or unjustifiable detention whether in prison or 
in private custody. Illegal detention of a subject 
i.e. detention or imprisonment, which is incapable 
ot legal justification, is the basis of jurisdiction in 
habeas corpus. 1950 KLT 4S1- 1950 TCLR 701, 
AIR 1951 TC 123 (125) (Pt D) (Pr 6). 

200. Illegal detention. 

(a) Material date. 

(b) Power to enquire into legality. 

(c) Valid order passed, pending writ peti- 
tion. 
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200. Illegal detention. 

• Art. 226 — Release of convict on ground of 

illness — Re-arrest and detention in jail — Lawful 
authority under which re-arrest made not disclosed 

— Detention is illegal. State of Bihar v. Kamesh- 
war Prasad, 1963 Mad LJ (Cri) 315: (1962) 2 Ker 
LR 192: 1965 (1) Cri LJ 494: 1963 All WR (HC) 
534: (1963) 2 SCR 183: 1962 BLJR 798: 1963 All 
Cri R 262: 1962 SCD 851: (1963) 2 SCJ 89: AIR 
1965 SC 575 (577) (Pr 8). 

Art. 226 — Habeas corpus — Detention for 

offences under Ss. 143, 145 and 188 — Legality 

— (Criminal P. C. (1898). S. 144) — (Penal Code 
(1860), Ss. 143, 145 and 188). 

The District Magistrate of Manipur had promul- 
gated an order on the analogy of S. 144, Criminal 
P. G\, prohibiting assemblage of five or more per- 
sons within certain area. The petitioners, seven in 
number, were arrested under Ss. 143, 145 and 188, 
I. P. Code, for holding a meeting regarding the 
satyagraha movement for Legislative Assembly in 
Manipur which had been abolished by the Mani- 
pur Administration order. The meeting was attend- 
ed only by the petitioners and they were exer- 
cising their right of speech and assemblage with- 
out arms in a peaceful manner in order to vindi- 
cate their rights for enforcement of public rights 
adumbrated in the Manipur State Constitution Act, 
1947 which was still in force. The petitioners 
applied for a writ of habeas corpus under Art. 226 
of the Constitution. 

Held, that in the circumstances of the case the 
order under S. 144, Criminal P. C., was not a legal 
and valid order and, therefore, no prosecution 
under S. 188, I. P. C., could ensue for disobedience 
of this order. Moreover the assembly of 7 persons 
could not be deemed to be an unlawful assembly 
within the meaning of S. 141, I. P. Code, and the 
petitioners could not legally be deemed to be 
members of that assembly. Hence, the detention 
of the petitioner was illegal and the order of com- 
mitment under Ss. 143, 145 and 188 must lx* 
quashed. 1955 Cr I,J 1603: AIR 1955 Manipur 
41 (49) (Pt C) (rrs 37, 3S, 39). 

Art. 226 — Habeas Corpus — Improper de- 
tention — What is — (Criminal Procedure Code 
(1898), S. 491). 

Per Prasad, J.: — Every person in India lias a 
right to his personal liberty, which cannot be taken 
away except by procedure established by law. 
Where there is any complaint by any person that 
he is being detained illegally or improperly, the 
law has provided the means to set him free. One 
of them is by writ of habeas corpus. The use of 
the word ‘improper’ obviously means that although 
the forms of law have been observed in a parti- 
cular case of detention, but if there has been fraud 
upon an Act or an abuse of powers given by the 
Legislature, it will be a fit case for interference by 
the High Court by a writ of habeas corpus. AIR 
1946 Bom 333 (336), Rel. on. 1958 BLJR 531: 
1959 Cr LJ 501: AIR 1959 Pat 146 (149) (Pt B) 
(Pr 15) (DB). 

Art. 226 — Right to relief — Illegal deten- 
tion — Investigation by Police — Third degree 
treatment — Protection from — (Criminal Proce- 
dure Code (1898), S. 491). 

The practice, still prevailing with some police 
officers of putting a suspect through ‘third degree’ 
treatment, or subjecting him to what is called a 
sweating’ process, in the hope of discovering clues 
or obtaining confession, by torturing bis body or 
by tormenting his mind is most dangerous and 
pore often hampers than helps in the discovery of 


me truth. Jn criminal jurisprudence there is no 
room for such procedure. It is the duty of police 
to locate the violator of law but not by employ- 
ing violence. Volition and violence cannot co- 
exist. 1960 Cr LJ 390: ILR (1960) Puni 162- 
AIR 1960 Punj 122 (125) (Pt B) (Prs 14, 15). 


Art * 22G ~ Habeas corpus — Illegal deten- 
tion. 

Where, although life imprisonment was equiva- 
lent to 20 vears rigorous imprisonment according 
to the law ot the former Jaipur State, the Sessions.’ 
Judge ot Jaipur sentenced the accused to life im- 
prisonment for an offence under S. 290, Jaipur 
Penal Code, which was described by the Sessions 
Judge as equivalent to 25 years rigorous imprison- 
ment and the judgment of the Sessions Judge was 
confirmed by the then High Court of Jaipur, the 
sentence of 25 years rigorous imprisonment is 
obviously illegal and should be treated as a sent- 
ence of 20 years rigorous imprisonment onlv. 
When the legal portion of the sentence has been 
undergone by the accused, lie should be ordered 
to lie released; 1954 RLW 212 (FB), Rel on 
1956 Raj LW 26: ILR (1955) 5 Raj 372: 1955 Cr 
LJ 1390: AIR 19o5 Raj 161 (162) (Pt B) (Pr 9) (DB). 


200 (a). Material date. 

•— Arts. 32 and 226 — Habeas corpus petition 
Legality of detention — Material date. 

It is well settled that in dealing with a petition 
lor habeas corpus, the Court has to see whether 
the detention on the date on which the application 
is made to the Court is legal if nothing more has 
intervened between the date of the application and 
the date of hearing. Gopalan v. Government of 
India. 1965 Ker LT 1229: 1966 Ker LJ 45: (1966) 

1 SCWR 449: 1966 Cr LJ 602: AIR 1966 SC 816 
(818) (Pt A) (Pr 5). 


• Art. 32 — Crucial date of detention. 

In habeas corpus proceedings, the Court is to 
have regard to the legality or otherwise of the 

detention at the time of the return and not with 
reference to the institution of the proceedings. 

Ram Naravan Singh v. Slate of Delhi, 1953 Mad 
WN 647: (1953) SCJ 326: 1953 Cr LJ 1113: 1953 
All WR (Sup) 68: 1953 SCR 652: 1953 SCA 399: 
AIR 1953 SC 277 (278) (Pt B) (Pr 4). 

Arts. 226 and 22 (1) — Petition for writ of 

habeas corpus — Legality of detention — Material 
time — Subsequent information — Effect. 

In habeas corpus proceedings the Court is to 

have regard to the legality or otherwise of the 

detention at the time of the return and not with 
reference to the institution of the proceedings. 

AIR 1953 SC 277, Rel. on. If the petitioners de- 
tention is illegal on date of return and on subse- 
quent days for non-compliance of Art. 22 (1) tlx* 
fact that the necessary information somehow 
readied him on a subsequent date would not 
render the detention legal. 

Per Desai, J. : — Since the law is that detention 
is unlawful so long as grounds for arrest are not 
communicated, once the detention becomes unlaw- 
ful, it cannot later become lawful on the grounds 
being communicated. 1956 Cr LI 13: ILR (1956) 

2 All 527: AIR 1956 All 56 (59) (Pt E) (Prs 22, 23) 
(DB). 

Art. 226 — Habeas Corpus — Illegal deten- 
tion — Enquiry into — Scope of — Cause of 
detention — Legality at the stage of hearing of 
petition to l>c considered. See Criminal P. C. 
(1898). S. 491. 1962 (2) Cr LJ 72: AIR 1962 Ker 

215 (DB). 
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Corpus proceeding — 
Court is to have regard 
return. AIR 1955 NUC 

corpus — Legality' of 


Art. 226 — Habeas 
Legality of detention — 
to legality at time of 
(MB) 3872. 

Art. 226 — Habeas 0 .. 

detention is to be considered at time of return of 
rule issued bv High Court — (Criminal P. C. 
(1898), S. 491). 1959 MFC 471. 

Art. 226 — Jurisdiction of High Court — 

Exclusion under S. 6 of Abducted Persons (Re- 
covery and Restoration) Act — Initial custody' and 
detention must be legal to oust jurisdiction of 
High Court. 1955 Cri LJ 702: AIR 1955 Pepsu 48 
(51) (Pr 9). 

Art. 226 — Habeas corpus — Illegal deten- 
tion — Time of arrest and not of hearing of peti- 
tion is material. 

In Habeas Corpus proceedings the question has 
to lx* settled whether at the time of arrest of the 
detenu, the detention was legal or not. The con- 
tention that at the time of hearing of the writ 
petition, the challnn for offences had been put in 
Court and therefore the detenu was in proper legal 
custody is wholly untenable. II, R (1959) Punj 
1111: 61 Pun LR 413: 1959 Cr LJ 1209: AIR 

1959 Pun) 506 (50S) (Pt C) (Pr 111. 

Art. 226 — Petition for writ of habeas corpus 

— Material date of detention — (Criminal P. C. 
(1S9S), S. 491). 

In a petition for writ of habeas corpus the High 
Court is concerned with the validity of the deten- 
tion at the time of the return. ILR (1954) TC 
121: 1954 Ker LT 710: 19*5 Cr LJ 740: AIR 1955 
Trav-Co 74 (75, 76) (Pt C) (Pr 3) (DB). 

200 (b). Power to enquire into legality. 

Art. 226 — Habeas Corpus application — 

Validity of Act challenged — Competency of. 

The true position in regard to the scope and 
nature of a petition of halx as corpus excludes the 
possibility of a challenge in regard to the consti- 
tutionality of an enactment. 1954 All LJ 355: 
1954 Cr LJ 1317: ILR (1955) 1 All 793: AIR 1954 
All 601 (604) (Pt C) (Pr 23) (DB). 

Art. 226 — I habeas corpus — ‘Person* 

arrested for disobedience of order under S. 144 
Criminal Procedure Code — Fact that order is 
vague and widely worded is no ground for releas- 
ing person on habeas corpus — It may be ground 
for challenging it during his trial under S. 188, 
Indian Penal Code — (Penal Code (1860), S. 188). 
1956 Cri LT 1026: 1956 All LJ 671: AIR 1956 \\\ 
481 (483) (Pt B) (Pr 5) (DB). 

-Art. 226 — Habeas corpus — Proceedings for 

— Scope — Detention as a result of conviction and 
sentence — High Court required onlv to enquire 
into the legality of detention — Irregularities or 
illegalities of trial cannot lx.* looked into — These 
matters should be agitated by convicted person 
through normal channel of appeal and revision 
under Criminal P. C. (1963) 2 Cri LJ 322: AIR 
1963 Tri 31 (33, 35) (Pt B) (Prs 8, IS). 

200 


authorising custody are produced, the release can- 
not be ordered on the ground that at some prior 
stage there was no valid cause for the detention. 
The question is not whether the later orders vali- 
date the earlier detentions, but whether in the 
face of the later orders release can be directed. 
Abdur Rahim v. Joseph A. Pinto, 1952 Cri LJ 
1333: ILR (1951) Hyd 1: AIR 1951 Hvd 11 (29) 
(Pt F) (Pr 85) (FB). 

Art. 226 — Constitution of India (1950), 

Art. 226 — Ilafoeas Corpus — Nature of proceed- 
ings — Jurisdiction of Court to consider validity of 

■ ■ a m a m m 


(c). Valid order passed, pending writ petition. 

•-~ Art - 226 — Habeas corpus, writ of — Detention 
va |d on date of hearing — That there was no 

valid cause for detention at prior stage if ground for 
release. 

• u ana, ?BV c ‘ v ‘l proceedings where the 
rights of parties ordinarily have to be ascertained 
on the date of their institutions cannot be invoked 
m habeas corpus proceedings. If at anv time be- 
toTe the Court hears the applications valid orders 


orders passed subsequent to institution of proceed- 
ings — (Criminal P. C. (1898), S. 491). 

The analogy of civil proceedings in which the 
rights of parties have ordinarily to be ascertained 
as on the date of the proceedings cannot be invok- 
ed in habeas corpus proceedings. It is open to the 
Court in such proceeding to consider it there was 
.i valid order which came into existence later direct- 
ing the detention and decline to release tin* person 
even il the earlier order was invalid. AIR 1949 
Pat 247 and AIR 1945 FC 18. Rrl. on. 65 Mad 
LW 876: 1952-2 Mad LJ 690: 1953 Cri LI 224- 
AIR 1953 Mad 41 (48, 51) (Pt C) (Prs 11, 19) 
(DB). 

Art. 226 — Habeas corpus — Order of court 

declaring detention invalid — Effect on valid order 
of detention passed before pronouncement of judg- 
ment hut not brought to notice of court Cri- 

minal P. C. (189S), S. 491). 

Satyanarayana J. (Raghava Rao J. dubitante) 

A writ of habeas corpus is concerned with tin? 
justification for detention. Ihe justification may' 
he based upon an order originally passed or an 
order which was subsequently made and brought 
to the notice of the Court. Rut the essence of the: 
matter is that if an order caine into existence be- 
fore the judgment is pronounced, it is the duty of 
the Government to bring it to the notice of the 
Court. Ihe effect of the omission to do so would 
l>e that the order of the court directing the release 
of (lie detenu would automatically discharge the 
fresh order passed before the pronouncement of the 
judgment and the Government thereafter would he 
precluded from putting forward the fresh order of 
detention m justification of the arrest and deten- 
lion of the .K.trn". AIK 1949 Pat 217, ltd. on. 

6o Mad LAV 8/6: 19o2-2 Mad LJ 690- 1953 r r i 

<db, A 1H 195:3 Mad 11 (4S ’ 5:! ' <»■« bupis n" 

201. Internment, order for. 

; Art. 226 — Scope — Habeas corpus — W rit 
in respect of order of internment under S. 2 (1) 

Orissa Maintenance of Public Order Act 7\ of 

19 491 P °" Cr ,,f nig, ‘ Co,,rt ~ Cr. P. Code, 

Strictly speaking a writ of habeas corpus will 

c 0t o '/Hw. aRi V nst a '» order of ‘ internment" under 
S. 2 (1) (b) „f Orissa Act (X of 1950), which is not 
deten , 0,1 as ordinarily understood. R„t though 
, . • Cr - 1 Code, will not entitle the High Court 

\rt ISS "->6 a of T fL 0r r lre f > i< i" agai,lst Mlch an order, 

A't. __(> of the Constitution empowers the Hidi 

Court to issue necessary directions for the enforce- 

inent of any of the rights guaranteed bv Part III 

of the Constitution, even though such directions 

may not strictly conform to one of the writs spe 
eifieally mentioned m that Article; and the HHi 
Court has power to issue a direction prohibit ne 
the State Government and anv of their officers 
from taking any action to enforce the order of 
internment under S. 2 (1) (b) of Orissa Act (X of 
° - • 5 A. I. Cr. D. 4.1(5: 1(5 Cut IT ofM- UR 

(89) (Pt A) (Pr 7) (DBl ? 


1951 Orissa 86 
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202. Lunatic asylum, detention in. 

Art. 226 — Cr. P. C. S. 491 — Habeas Cor- 
pus lies against authorities of Mental Hospitals and 
clinics. See Criminal P. C. (1898), S. 491. AIR 
1963 Cal 261. 


203. Minor, application by. 
See Note 188. 


with regard to the allegations made in the affidavit 
cannot be taken into consideration. AIR 1944 FO 
1, 1942 AC 284, Ref. ILR (1952) Hvd 122t 

(p 9 r 52 19MDB J ) 1076: AIR 1952 Hyd 112 (119) (Pt 


- Art. 226 — Order under — Mala fides — 
See Pepsu Civil Services (Safeguarding of National 
Security) Rules (1954), R. 3. AIR 1956 Pepsu 19. 


204. Object of the writ. 


206. Pre-Constitution order of detention. 


Art. 226 — Habeas corpus — What is — Its 

nature, object and importance. 

The writ of Habeas corpus is a prerogative writ 
of highest constitutional importance. It is design- 
ed to afford immediate relief from illegal confine- 
ment or restraint and issued for the vindication of 
the right to personal liberty by scrutinising the 
legality' of the restrain. Apart from other uses of 
the writ as in cases of extraditing, or in matters in- 
volving validity of detention of the insane or rights 
to the custody of children it is a process devised 
in the main for obtaining deliverance from unlaw- 
ful detention. The purpose of the writ cannot he 
utilised for anv other collateral object. 1960 Cr 
LJ 390: ILR (I960) Punj 162: AIR 1960 PunJ 122 
(126) (Pt C) (Prs 17, IS, 20, 23, 24). 

205. Power of Court to go behind order of 
executive. 

Art. 226 — Satisfaction of Magistrate under 

S. 117 (3) Cr. P. C. — High Court cannot inter- 
fere. See Criminal P. C. (1898), S. 117 (3). 1960 

All LJ 227. 

Art. 226 — Question of fact — (Criminal Pro- 
cedure Code (1898), S. 491). 

The detenus challenged the validity of the 
initial action taken by the police in arresting them 
on the ground that the arrest was mala fide. It 
appeared from the report submitted by the police 
to the Sub-Divisional Magistrate according to the 
police the acts which had been committed by the 
detenus were such that there was imminent danger 
of breach of the peace taking place. 

Held, that such question of fact could not he 
investigated in a petition under Art. 226 of the 
Constitution or S. 491 of the Code of Criminal Pro- 
cedure. 1957 AVVR (HC) 14: 1957 All LJ 152: 
1957 Cr LI 427: AIR 1957 All 189 (191, 192) 
(Pt A) (Pr 4) (DB). 

Art. 226 — Habeas Corpus — Mala fide de- 
tention alleged — Duty of Court — (Public Safety 
— Preventive Detention Act (1950), S. 3). 

It is accepted on all hands that in dealing with 
applications for the issue of a writ of Halx>as Cor- 
pus, the court can in a proper case consider and 
determine the question whether there has been an 
abuse of the power vested in it under the law. No 
hard and fast rule can he laid down by which this 
question can be decided. The petitioner has to 
satisfy the court that there has been in fact a mis- 
use of the powers vested in the executive. The 
legislature has given the power of detention of a 
person to the executive and that power can be exer- 
cised by the executive subject to the restrictions 
imposed and under the conditions laid down in the 
Act. If the authority comes to a particular con- 
clusion on the material placed before it and passes 
an order of detention, the court will presume that 
the action was validly and properly taken; and it 
would be upon the applicant who alleges fraud or 
malice (malice in law) to establish as a fact such 
fraud or malice. Sweeping assertions in the affi- 
davit without materials or sources of information 


■Arc. zzu 


Writ ot Habeas Corpus 


- * • *•* * A14I/V/U J V^l/ipuo — — ■ aen- 

tence becoming final before Constitution — Power 
ot High Court to examine legality' — Court can- 
not make elaborate enquiry' into jurisdiction of 
Court passing sentence — Legality of sentence 
which is ex facie excessive can be examined by 
High Court although sentence had become final 
be ore the Constitution — High Court should 
order release if legal portion of sentence has been 
served and dismiss the application if such portion 
has not expired still — (Criminal P. C., (1898) 

4353 9 (F B) Chh0tia V * State ’ AIR 1955 NUC (Raj) 


207. Prerogative process for securing liberty. 

See also Note 204. 

"n.^' r ^ a ^eas Corpus, writ of — Scop# 

i • u °f a petition for Habeas Corpus ia 

a high prerogative right and is a constitutional 
remedy for all manner of illegal confinement — • 
This is one of the most fundamental rights known 
to the Constitution but it does yield to another 
matter namely the safety of the State and its 
people. ILR (1952) Hyd 122: 1952 Cri LJ 1076i 
AIR 1952 Hyd 112 (118) (Pt H) (Pr 14) (DB). 

— — Arts. 226 and 32 — Writ of habeas corpus — 
Nature of — Powers of High Court — (Criminal 
P. C. (1898), S. 491). 

The writ of habeas corpus is a prerogative pro- 
cess for securing liberty of the subject by afford- 
ing an effective means of immediate release from 
unlawful detention whether in prison or in private 
custody. The full name of writ is ‘habeas corpus 
ad subjiciendum’ which means that you have the 
body to submit or answer. 

Under both the Arts. 226 and 32 powers have 
been conferred to issue writs in the nature of 
habeas corpus untrammelled by any statutory pro- 
vision and a writ in the nature of common Jaw 
writ of habeas corpus may' he issued now by the 
High Courts. In view of the wider powers of the 
High Courts under Art. 226, the provisions of 
S. 491, Criminal P. C., can he treated as practically 
superseded by Art. 226 of the Constitution of India. 
Chilaley's Constitution of India, Vol. II. p 1659, 
Ret. to. 1955 Cr LJ 1603: AIR 1955 Manipur 
41 (48) (Pt D) (Pr 29). 


208. Preventive detention. 

19 Art. 226 — Habeas corpus — Detention of 

petitioners under R. 30 (1) (b) of D. I. Rules 
(1962) hv orders of Governor of Kerala passed on 
29-12-1964 — President’s rule in Kerala under his 
proclamation of 10-9-1964 — Cancellation of de- 
tention orders by President on 4-3-1965 — Fresh 
detention orders by Central Government on same 
date — Legality of orders — General election in 
Kerala was to he held in beginning of March, 1965 
— Orders if mala fide. See Ibid, Art. 32. I960 
Cr LJ 602: AIR 1966 SC 816. 

• Art. 226 — Habeas Corpus — Issue of — * 

Advisory Board under S. 10, Preventive Deten- 
tion Act not making report within 10 weeks — * 
Detention becomes illegal. See Public Safety »-■ 
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Preventive Detention Act (1950), S. 10. 1958 

Cr LJ 282: AIR 1958 SC 152. 

• Art. 220 — Preventive detention — Mala 

tides of detaining authority — Public Safety 

Where an order of detention is challenged on the 
grounds of mala tides what has got to be made 
out is not want of bona Tides on the part of the 
police but want of bona lides as well as the non- 
application of mind on the part of the detaining 
authority viz. Government. Lawrence D’ Souza v. 
State of Bombay, 195b SC A 7 bb: 195b Cri LJ 
935: 195G SCJ 559: 195b All WR (Sup) 121: 5S 
Bom LR 9S9: 195b SCR 3S2: AIR 195b SC 531 
(533, 534) (Pt A) (Pr 3). 

32 — Habeas Corpus — Detention 
under Preventive Detention Act — Validity — 

(Public Safety — Preventive Detention Act (1950), 
S. 3 (1) ). 

i- l ^ ere the detenus were alleced to have pub- 
lished and distributed pamphlets which were couch- 

in the most filthy and abusive language and 
amounted to a vitriolic attack upon (he character 
and integrity of the present Chief Justice of 
I epsu who was accused inter alia of gross partiality 
and communal bias in the matter of recruiting offi- 
cers for judicial posts and also in deciding cases 
between the litigants. 

Held, that the orders of detention should be 
be < to be illegal and must be set aside as the 
publication or distribution of these pamphlets could 
not have any rational connection with the main- 
tenance of law and order in the State or preven- 
tion ot acts leading to disorder or disturbance of 
public tranquillity. Whatever other remedies that 
might be open to the aggrieved party or to the 
Government to prevent such scurrilous attack 
upon the head ot the judiciary in the State, the 
provisions of the Preventive Detention Act could 
not lie made use of for that purpose. The utmost 
that could be said was that the allegations in the 
pamphlets were calculated to undermine the con- 
bdence of the people in the proper administration 
of justice in the State. But it was too remote a 
thing to sav, therefore, that the security of the 
Male or the maintenance of law and order in it 
Wb ** 'ndan&red thereby. Sodhi Shamsher 

l4S4 h <r S rv 1054 Crl J 735 : AIR 

1Jo 4 SC 2/0 (2//, 27S) (Pt B) (Pr 5). 


■Arts. 226, 21 and 22 


Art. 226 _ 

tention — Mala 


Habeas corpus 
tides — Proof 


Preventive de- 
Scrious lapses 


and irregularities on part of executive not enough 

“7 Burden of proof lies on petitioner to establish 
charge beyond doubt or suspicion. 

Serious lapses and irregularities committed bv 
authorities in detaining the petitioner does not 
necessarily prove that the authorities that were 
responsible for them were acting in a mala fide 
manner. In order, however, to find a charge of 
mala tides a Court of law would require something 
more than the bare existence of such defects. 

The burden of proving that the detention order 
is mala tides lies heavily on the petitioner. In 
order to entitle the petitioner to succeed on this 
aspect of the case, clear and definite facts have 
fjot to be alleged so as to enable the Court to 
hold that the charge which has been sought to be 

ion? i . m ,H ' < n established to the hilt. ILR 
(Idol) 1 All 427. 

S~7 A n'; P ™ cec,ure — Detention under 

, J ( a ) [ u > °f Preventive Detention Act and 
also under oi dinary law — Habeas corpus Petition 

— 1 roper order to be passed. See Public Safety 

— Preventive Detention Act (1950), S. 3 (1) (a) 
In). 1957 Cr LJ 1301: AIR 1957 All 782 (DR). 


, — Habeas Corpus — • 

Detention under Preventive Detention Act — Al- 
legation as to non-existence of grounds — Remedy 
— (Public Safety — Preventive Detention Act 
(1950), Ss. 7 and 10) — (Natural justice.) 

The complaint that a detenu under the Pre- 
ventive Detention Act is deprived of the oppor- 
tunity of proving before the Court that the state- 
ments contained in the grounds for detention were 
incorrect is untenable since it is open to him to 
prove the allegation before the Advisory Board 
constituted under the Act, which consists of three 
persons who are, or have been, or are qualified to 
be, appointed as Judges of a High Court. Non- 
existence of any of the grounds upon which the 
detention order is based would be a basis for the 
Board to hold (hat there was no sufficient cause 
for detention. A petition for a writ of habeas 
corpus is not the only judicial proceeding where 
finality is given to a finding of fact before it reaches 
the High Court. 

Article 21 of the Constitution empowers the 
Legislature to provide for preventive detention, and 
the Act in question is a product of that power. 
Should it be considered that under the Act or the 
Constitution there ought to be a provision for a 
reagitation of the matter in the High Court, the 
remedy lies in the public opinion asserting itself 
through the Legislature. 1950 Cr LJ 1152: AIR 
195b All 5S9 (592) (Pt A) (Pr 5) (DB>. 

“ -2b, 19, 21 and 22 — Habeas Corpus — 

Deprivation of personal liberty under Statute by 
preventive or punitive detention — Person can 
challenge constitutionality of Act on ground 
it infringes Art. 19 — (U. P. Special Powers 
(XIV of 1932), S. 3). 


that 

Act 


and 

the 


It is not correct to say that the scope 
nature of a petition of habeas corpus excludes u, t 
possibility of a challenge in regard to the constitu- 
tionality of an Act. 

A person who is arrested for purposes of pro- 
secution under S. 3, U. P. Special Powers Act, can 
undoubtedly challenge the constitutionality of the 
Act on the ground (hat the Act directly infringes 
the freedom of speech and expression: there is no 
reason and no authority, for saying that the bare 
tact that an action taken under a certain enactment 
rrsuits in a person's being deprived of his personal 
liberty prevents him from challenging the consti- 
tutionality of the provision on the ground of its 
being inconsistent with Art. 19. Observations in 
AIR 1954 AM B01. held obiter. AIR 1950 SC °7- 
AIR 1951 SC 270, Disting. ’ 

Art 21 guarantees that a person shall not be 
deprived of his personal liberty except according 
to procedure established by law. This guarantee 
is broken the moment he is arrested for doing an 
act that is made penal by a Statute which is un- 
constitutional and the High Court has, not onlv 
he power, but also the duty to issue a writ of 
habeas corpus to enforce his right to personal 

liberty. I he function of a writ of habeas corpus 
does not extend beyond an enquiry into the juris- 
/Who" of the Court by which the warrant of 

arrest was issued and the validity of the warrant 
upon its face. Jurisdiction is the power to heir 

and determine the subject-matter in controversy 

between the parties to a suit. Rut proceedings 
under ail unconstitutional Act are absolutely void 
and the Act, being void, has no effect to confer 
jurisdiction An unconstitutional law is no law 
and an offence created by it is not crime. If a 
Court tries a person for an act which is made 
penal by a void Act, it transcends its jurisdiction 
and he is entitled to a discharge just the same as 


I 
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if the non-jurisdiction of the Court were apparent 
in any other manner. 

The validity of an enactment is to be judged 
with respect to the provisions of Art. 19, if the 
legislation directly attempts to control a citizen's 
freedom of speech. But if the freedoms enumerat- 
ed in Art. 19, are restricted indirectly as a result 
of the operation of a legislation, authorising puni- 
tive or preventive detention, then the validity of the 
legislation is not to be judged with reference to 
Art. 19 but with reference to the Articles dealing 
with the subject ol detention. If the legislation, 
permitting detention, is in conformity with Arts. 20 
to 22, the mere fact, that it indirectly afTects the 
freedoms under Art. 19, will not make it a void 
legislation. So that the crucial point to be deter- 
mined is what is the exact action which the im- 
pugned legislation hits at. If it is the curtailment 
of any of the freedoms guaranteed under Art. 19, 
then it has to be judged with reference to the pro- 
visions of that Article, but on the other hand if 
those freedoms are affected as an indirect result 
of a legislation authorising punitive or preventive 
detention, then tin* provisions of Art. 19 are not 
to he taken into consideration. So that it is not 
every legislation, which permits punitive or pre- 
ventive detention, which is immune from a con- 
sideration as to its validity by reference to the 
freedoms guaranteed under Art. 19. What has to 
be seen in every case is the actual action which 
the statute prohibits. The 1 aw, as laid down in 
Ciopalan’s case. AIR 1950 SC 27: is not that if ;i 
legislation directly interferes with freedom of 
speech and is not saved by the provisions of Cl. (2) 
of Art. 19, then it should be held to be invalid, if 
it merely provides for the imposition of a fine by 
way of punishment: but that it would be valid if 
it provides for imprisonment instead of fine. 

Where an Act directly curtails the right of 
freedom of speech and as a result of the violation 
of the provisions of which a person is punitively 
detained then in such a case he can rely upon the 
rights to the freedoms guaranteed to him by Art. 19. 
While Art. 19 (1) is not contravened when curtail- 
ment of the freedom mentioned therein is brought 
about as a result of detention preventive or puni- 
tive under laws otherwise valid, (and it may be 
further said that while in the case of preventive 
detention. Art. 19 (1) is not contravened at all). 
Art. 19 (1) is contravened when punitive detention 
is ellected as a result of the exercise of those free- 
doms. 1955 Cr Lf 623: ILR (1955) 1 All 355: 
AIR 1955 All 193 (199 to 201, 200, 207, 209. 210, 
218) (Ft B) (Prs 7, 8, 18, 31, 09) (DB). 

Art. 220 — Power of High Court to grant 

writ of habeas corpus — Preventive Detention Act 
1950. S. 8 — Neither S. 8 nor Art. 22 (4) (a) cons- 
titutes Advisors Board a Court ol law or im- 
poses on it the duty of determining whether pre- 
vious detention is legal — If opinion does not 
oust the jurisdiction of High Court to determine 
whether grounds upon which the petitioner was 
detained satisfied requirements of law — High 
Court is not concerned with proceedings of the 
Advisory Board — Right of High Court to grant 
writ of habeas corpus where initial arrests in the 
opinion of the High Court was illegal or improper 
is not taken awav. 1954 Cri LJ 685: 1954 All 
LI 6: AIR 1954 All 315 (315 to 317) (Ft A) (Frs 5, 
10) (DB). 

Art. 226 — Preventive detention — Satisfac- 
tion of detaining authority — Powers of High 
Court. See Public Safety — Preventive Deten- 
tion Act (1950), S. 3. AIR 1957 Andhra Pra 143 
(HR). 


Art. 226 — Public Safety — Preventive De- 
tention Act (1950), Ss. 3 (1) (a) (ii) and 4 — 
Validity of order of detention — Detention order 
against person already in custody — Question that 
would arise is whether detaining authority was 
satisfied that order was necessary — This depends 
on circumstances — It may be argued that the 
order was not bona fide — It may be challenged 
on ground of mala fide without imputing improper 
motive — Order is mala fide when there is malice 
in law though no malice in fact — Malice in law 
may be deemed to exist when the order is made 
contrary to the objects and purposes of the Act 
or on considerations which are outside the scope 
of the Act. See Public Safety — Preventive De- 
tention Act (1950), S. 3 (1) (a) (ii). AIR 1953 
Assam 97. 

Art. 226 — Art. 14 is suspended by notifica- 
tion under Art. 359 (1) — Attack on ground of 
discrimination, in R. 30 (4) D. I. Rules 1962 under 
Art. 14 cannot stand. See Defence of India Act 
(1962), S. 3 (1). ('65) 69 Cal WN 913. 

Art. 226 — Criminal P. C. (1898), S. 491 

— Order of detention under Preventive Detention 
Act (1950) — Powers of High Court to interfere 

— High Court cannot investigate truth or falsity 
of particulars. It can only consider whether de- 
tenu could make effective representation or mala 
fide on point of detaining authority. See Criminal 
P. C. (1898), S. 491. AIR 1964 Cal 231. 

Art. 226 — Satisfaction of detaining autho- 
rity — Sufficiency of materials — Powers of High 
Court to examine. See Public Safety — Preven- 
tive Detention Act (1950), S. 3. 1962 (1) Cr LJ 

311: AIR 1962 Cal 162 (DB). 

• Art. 226 — Members of State Legislature 

— Immunity from arrest for Preventive Deten- 
tion — Representation of the People Act, (1951 ), 

Ss. 5 to 8. See Ibid, Art. 105. 1952 Cri LJ 

1454: AIR 1952 Cal 632 (SB). 

Art. 226 — Application challenging order of 

detention — Detenu’s case not considered bv Ad- 
visorv Board — Preventive Detention Act, Ss. 8 
to 11. See Cr. P. C., S. 491. 1952 Cr. LJ 204: 

AIR 1952 Cal 26 (DB). 

• 9 

Art. 226 — Habeas Corpus — (Cr. P. C. Code 

(1898), S. 491). 

The mere fact that the ban on the communist 
party to which the detenu belonged has lx*en re- 
moved will not entitle the detenu to obtain an 
order of release from the High Court. The justi- 
fication for imposing a ban or laying restrictions 
on ^e activities of an association may cease to 
exist hut the right of the Government to exercise 
its powers under the Preventive Detention Act with 
regard to a particular individual in the interest of 
maintenance of public order and for the sake of 
public security will continue as long as the Gov- 
ernment is responsible for the security of the State 
and for the maintenance of law and order. It is 
one thing to remove a ban on an association and 
it is quite a different thing to release a member of 
that organisation to whom violent and -subversive 
activities are attributed. ILR (1953) Hvd 459: 

1953 Cr LI 1S45: AIR 1953 Hvd 277 (280) (Ft F) 

(Pr 9) (DB). 

Vrt. 226 — Writ of habeas corpus — Order 

of detention under Preventive Detention Act — 
Grounds furnished vague — Acts attributed re- 
lating to security of State — Order of detention 
for maintenance of public order — Offence of 
dacoity recited — Discharge upon charge f ot 
dacoitv — Sufficiency of grounds for detention. 
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In an application for a writ of habeas corpus 
the points raised were (1) that the grounds were 
-vague; (2) that the detaining authority has failed 
to take note that he was discharged on the charge 
against him for the offence of dacoity which form- 
ed one of the acts relied on; (3) that the acts re- 
lied on were all relevant only if at all to the 
security of State and not for the maintenance of 
public order for which purpose the order pur- 
ports to have been made. 

Held: The grounds can be said to lx* vague 
onl\ when the detenu could not understand them 
so as to enable him to make representations. AIK 
3951 SC 157 and AIK 1951 SC 270. Re!. The 
detenu has made representations to the Advisory 
Board and so they could not be held to lx* vague. 

Under S. 3 (1> of the Act it is open to the 
detaining authority to detain for reasons of seeu- 
iit\ of State or for maintenance of public order. 
Il is. only when the reasons given for the deten- 
tion is not within the* scope and ambit of the 
Act the detenu can question the validity. The fact 
that the grounds relate to their being prejudicial 
to the security of State and the order is for the 
maintenance of the public order does not make any 
difference as the detaining authority has power to 

detain in either circumstances. (AIK 1950 All 709. 
Ref.). 

1 he detaining authoritx is competent to con- 
tinue the detention if he finds that the detention is 
slill necessarv in view* of the other activities men- 
tioned in (he grounds in spite of his discharge from 
thr charge on the offence of dacoitv. 

It is only where the grounds furnished do not 
relate to matters within the scope of the Act and 
did not fall within S. 3 (1) of the Act it is open 
to the detenu to say that the authority had rio 
jurisdiction to pass the order of detention. The 
.sufficiency of the grounds for the passing of the 
older is bevond that scope of inquiry in the pro- 
ceeding under Art. 22b. AIK 1951 SO 181. Foil. 
19.)2 Or I,J 175b: ILR (1952) Hxd 770: AIR J952 
H>d ISO (I87i (Pt D) (Pr 5) (DIP. 

AH. 22b — Scope of inquiry — Application 

lor writ of habeas corpus — Validity of law autlm- 

lismg detention — If can he challenged or gone 
into. 

In an application for a writ of habeas corpus 
under Art. 22b of the Constitution or under S 5">9 
Hyderabad Or. P. Code, the validity of the law* 

1 1 1 i ( l( t which an order of detention has been passer! 
can lx> challenged; and it is open to the High 
Court to ascertain if that law (Preventive Deten- 
tion Act) under which the order of detention com- 
plained of has been passed is ultra vires and be- 
yond the competence of the authority bv which 
it was passed. AIK 1945 PC 48. Kel. ’ ILR (1951) 
H>d 1 OS: 52 Cr LJ 710 (2): AIR 1951 IKd 83 
• 84) (Pt C) (Pr 4) (DB). 

Art. 22 b — Public Safety— T 


ami K 


P- 


. m ^ t J*( • • | | _ 

live Detention Act (4 of 2011 sin.) S. 3 (1) ( a ) 

Detention under, challenged in writ petition for 

habeas, corpus on grounds of mala fide \| (T( . 

allegation of mala fide in affidavit without derails 

Js V nt ( ,,0l, "h- 1903 (1) Cri LJ 7b5: AIR 19b3 f 

K 23 (27) (Pt D) (Pr 8). 

—Art. 22b — Preventive Detention — Preven- 
>ve Detention Act (1950), S. 19 — Effect of. on 
High Courts powers. See Public Safetx — Pre- 
vea^ve Detention Ad (1950), S. 19. AIR 1954 J. 
<'*nd K. 59 (I B;. J 

-—-—Art. 22b Order of detention directing that 
cl etc nil be detained at place heyond jurisdiction 
ot (k ‘ ta,n,n S authority — Order is illegal. Set- 


Public Safety — Jammu and Kashmir Public Secu- 
rity Act (XV of 2003 Sm.) S. 3. AIR 1954 J. and 
K. 7 (DB). 

Art. 220 — Preventive Detention Act (1950), 

S. 3 — Detention under — Grounds — Suffi- 
ciency of — If and when can be challenged in 
court of law — Court not to inquire into truth of 
otherwise of facts stated therein. See Public Safety 
— Preventive Detention Act (1950), S. 3. 1950 

MBLJ 1270. 

Art. 220 — Habeas Corpus — Preventive 

detention — fustic iabilitv of grounds in the order. 
1956 MB LJ (HCR) 1270. 

Art. 220 — Grounds — Sufficiency — Power 

of High Court to examine material — See Public 
Safetx — Preventive Detention Act 1950, S. 3. 
AIR 1955 NUC (MB) 3804. 

Art. 220 — Habeas corpus 


- - r 

tent ion — Detention found to be 

Min e nx i i 1 1 procedure established b\ 


Preventive de- 
not in accord- 
law — Detenu 


AIR 1955 NUC (MB) 


is entitled to be released. 

3 1 00. 

Vrl. 220 — Person arrested bv police under 

S. 151 Cr. P. C. — Order of detention under S. 3 
of Act 4 of 1950 can be made against him. See 
Public- Safetx - — Preventive Detention Act (1950), 

S. Madli BLJ 1954 HCR 289. 


\rl. 22b 


Habeas 


Corpus — Detention 
under Preventive Detention Act — Factual correct- 
ness o! ground for detention verified bv Advisory 
Board after bearing petitioner — Matter cannot 
l oe investigated by High Court under Art. 22b — 
(Public Safetx — Preventive Detention Act (1950), 
Ss. 9, 10 and 11). 

It is not open to the petitioner to challenge in 
Habeas- corpus proceedings before the High Court 
the factual correctness of a ground as set out in 
the grounds of detention, when the petitioner had 
an opportunity to challenge the correctness of that 
allegation in the proceedings before the Advisory 
Board in which he fullv participated. If the Court 
has no jurisdiction to investigate the factual posi- 
tion by taking evidence at this stage, the purpose 
to Ik- served bv such an investigation would ap- 
pear to be immaterial. Such an investigation is 
barred even for the purpose of establishing mala 
fide* of the Government in confirming the order 
of detention. 71 Mad IAV 328: 1958 Mad WN 369: 
1958 Mad LJ (Cri) b()7: 1958 Cri LI 1047: (1958) 

2 Mad LJ 109: ILR (1958) Mad 692: AIR 1958 

Mad 425 (427) (Pt A) (Prs 5. b) (DB). 

— \rts. 22b. 22 — Preventive Detention Act (4 

of 1950), Ss. 3, 7, 1 1 — Bona fides of detention 

— Relevant factors — Petition held not mala fide 
— See Public Safety — Preventive Detention Act 
(1950), S. 3. AIR 1958 Mad 425. 

Arts. 22b. 22 • — Public Safety — Preventive 

Detention Act (1950), Ss. 3, 7, 1 1 — Detenu 
tharge-sheeled in Criminal prosecution against 
him — Ground of detention not same as' offence 
wt out in charge* — No question of mala fide 

arise s — See Public Safety — Preventive Deten- 
tion Act (I95()i, S. 3. AIR 1958 Mad 425. 

Art. 22b — Public- Safety - 


. — Preventive De- 
tention Act (1950) Ss. 3 and 12 — Right of detenu 

lo challenge* order on ground of mala fide 

Burden of Proof — Duty of Government — Malice 
and mala fide* explained — Validity of prior order 
in question — Fresh order for detention passed 
>< fore- pronouncement of judgment — Omission 
>v .Government to inform court's order reflects on 
their bona fide — Criminal P. C. (1898) S 491 
b5 Mad IAV 87 b: 1952-2 Mad LJ 690: 1953 Cri 
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LJ 224: AIR 1953 Mad 41 (45, 46, 47, 49, 50, 51) 
(Pt A) (Prs 7, 9, 14, 17, 18) (DB). 

-Art. 226 — Detention under Preventive De- 
tention Act — Application for writ of habeas cor- 
pus— Scope of proceedings in High Court. See 
Public Safety — Preventive Detention Act 1950, 
S. 1 (3). AIR 1952 Pat 298 (DB). 

“ Z Ari * 226 j Preventive Detention Act (1950), 

0- ‘ — - Grounds — Even one vague ground 
affects the legality of detention — All the grounds 
supplied must be precise, definite clear and speci- 
fic “ AIR 1953 SC 313 and Cri. Misc. No. 66 
of 19o3, D/ 10-8-1953 (Pepsu), Foil. See Public 
Safety — Preventive Detention Act (1950), S 7 
AIR 1955 NLC (Pepsu) 2157. 

' Art. 226 — Vague grounds of detention, 

See Ibid, Art. 22 (5). 1953 Cr LJ 1838: AIR 
19o3 Pepsu 207. 

Art. 226 — Preventive Detention Act (1950) 

S - 7 ~ Criminal P. C. (1898), S. 491 — Detenu's 

petition for release — Scope of — It is not within 
scope of such petition to inquire into the truth or 
falsehood of the grounds supplied — See Criminal 
P. C. (1898), S. 491. AIR 1953 Pepsu 190. 

—-Art. 226 — Preventive Detention Act (1950), 
S. 7 Grounds not true — Interference by High 
Court — See Public Safety Preventive Deten- 
tion Act (1950), S. 7. AIR 1953 Pepsu 145. 

—-Art. 226 — Preventive Detention Act (1950), 

3 r~ VaHdity of detention — Petitioner all along 
detained in jail for about six months as under- 
trial prisoner in three cases — In one of them he 
was acquitted and in other discharged — Imme- 
diately after acquittal, when third case was pend- 
ing, he was served with order of preventive 
detention under S. 3, mentioning the last activities 
prior to detention extending for period of two 
years as grounds of detention — Detention order 

1- i i u VaS i m . a ^ e f° r collateral purposes as there was 
likelihood that the object was either to punish 

him for his past acts or to prejudice his defence 
in case pending against him. ILR (1952) Patiala 

(Pt^ B ) ^(P^ 5^* ^ 1210: AIR 1953 Pepsu 111 (112) 

Art. 226 — Habeas Corpus — Detention for 

preventing a person from acting in a manner 
prejudicial to defence of India — Grounds of 
detention must have rational connection with ob- 
jects in S. 30 — Satisfaction of Government — 
Sufficiency of material on which satisfaction based 
not justiciable — Order cannot be challenged alleg- 
ing vagueness of grounds — Interference not permis- 
sible unless order shown to he mala fide. See 
Defence of India Act (1962), S. 3 (2). 1963 (2) Cri 
LJ 320: AIR 1963 Punj 408. 

Art. 226 — Habeas corpus — Detention 

under Preventive Detention Act, 1950 — Advisory 
Board examining case of detenu and deciding not 
to order release — Petition bv detenu under 
Art. 226 not barred. 62 Punj LR 339: I960 Cri LJ 
081: AIR 1960 Punj 332 (335) (Pt B) (Pr 6). 

Art. 226 — Preventive Detention — Grounds 

of detention — Rational relation between the two 
necessary — Legality of detention. See Ibid 
Art. 22. 1957 Cri LJ 100: AIR 1957 Raj 5 (DB).’ 

• Art. 226 — Habeas corpus — District Magis- 
trate passing order of preventive detention 

Grounds of detention drawn more than three weeks 
thereafter — Legality. See Ibid, Art. 22. 1957 
Cri LJ 100: AIR 1957 Raj 5 (DB). 

*■ Art. 226 — Public Safety — Preventive De- 

Act (1950), Ss. 10 tl) and 11 (1) — Report 


of Advisory Board received within ten weeks — « 
Urder of confirmation passed beyond ten weekK 
but within three months of order of detention — * 
further detention is valid. See Public Safety — 

l^Ts^f ! 38 tention Act (1950) > S * 10 (U- AIR 

-Art, 226 Illegal detention — Order of 


detention under Preventive Detention Act, 1950 — 
Order not served on detenu nor copy granted after 
request Grounds alone communicated three days-* 
after arrest and detention — Legality of detention 

7\ oo Ue /^ babeas corpus. See Ibid, 

Art. 22 (5). 52 Cr LJ 845: AIR 1951 TC 130 (DB};. 

-—Art. 226 - Habeas Corpus — Detention 

under Preventive Detention Act — Case examined 
by Advisory Board and report submitted — Peti- 
tion under Art. 226 is not maintainable — (Public 

Preventive Detention Act (1950), Ss. 3 

and 10). 

Where a person has been detained under S. 3, 
Preventive Detention Act (1950), and his case ha* 
already been examined by the Advisory Board and 
report under S. 10 has dulv been submitted, 3 
habeas corpus petition under Art. 226, Constitu- 
tion of India, is legally not maintainable. 2957 
Cr LJ 4S0: AIR 1957 Tripura 25 (26) (Pr 8). 

-Art. 226 — Habeas corpus — Preventive de- 
tention — Legality — (Public Safety — Preven- 
tive Detention Act (1950), S. 3 (1) (a) (i) and (ii)). 

No doubt the writ of habeas corpus is intended 
for the protection of personal liberty which is &t 
Fundamental Right under the Constitution, an d > 
considering the object for which the power has 
been conferred, it is conceived that whenever the 
case of unlawful deprivation of personal liberty i* 
brought to the notice of the Court, the Court will 
not hesitate to issue the writ; but as the writ of 
habeas corpus ad subjcciendum is a writ of right 
and as it is not a writ of course, it can be issued 
only on probable cause and so the writ may bo 
refused where there is an alternative remedy 
available. 

Where, the petition was not supported by any 
affidavit, it was presented after considerable delay v 
the petitioner was detained under the Preventive. 
Detention Act and the procedure laid down under 
that Act was dulv followed. 1956 Cr LJ 118: ADR 
1956 Tripura 1 (1, 2) (Prs 3, 7). 

209. Private custody, detention in. 

Art. 226 — Habeas corpus — Petition fc? 

production of girl — Father in counter-affidavit 
alleging that she has disappeared from the house 1 

— Writ will not be discharged unless respondent- 
father satisfies the Court that he is really unable 1 
to produce the girl — His mere statement that she 
has run away is not enough — Circumstance* 
showing that father is not innocent as he claimed 
to be — Court entertaining doubt and suspicion 
about the manner in which the girl was removed 

— Respondent-father cannot escape liability'. 1960 
All Cr R 374: 1960 All WR (HC) 591: 1960 AlA 
LJ 776. 

210. Production of prisoner in Court. 

— Rule nisi fen 
• Criminal P. 


Art. 226 — Habeas corpus • 

production of detenu in Court — 

(1898), S. 491. 

The High Court has a discretion in the mattei 
of directing the attendance of the detenu in Court. 
Generally the allegations made in a petition fo*. 
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habeas corpus are not conclusive by themselves and 
the practice is to issue an order to the respondent 
to show cause why the petition should not be 
granted. A Rule nisi for production of the detenu 
in Court would be made only where a prima facie 
case of unlawful detention has been made out on 
behalf of the person invoking the aid of the 
Court. Where the order of detention produced by 
the Government appear to be on the face of it a 
proper order and there is no defect or irregularity 
about the same it cannot be said that the detenu 
has made out prima facie case for the issue of 
an order directing the production of the detenu in 
Court. 1952 Cri LJ 710 (2): ILR (1951) Hyd 108: 
AIR 1951 Hyd 83 (85, 86) (Pt A) (Prs 7, 8) (DB). 


211. Protective custody. 


Art. 226 — Habeas Corpus — Suppression of 

Immoral Traffic in Women and Girls Act (1956), 
S; 17 (2) — Proceedings under, pending — Peti- 
tion for Habeas Corpus does not lie. 

The law is well established that if proceedings 
are being taken under some provisions of law, a 
petition for habeas corpus would not lie. Where 
proceedings under S. 17 (2) are pending against 
the girls arrested under S. 15 of the Suppression of 
Immoral Traffic in Women and Girls Act for being 

no question of habeas 
corpus being issued in the case arises. AIR 1951 
SC 217, Foil. 1962 All LJ 725: 1962 All WR 

(HC) 577: 1962 All Cri R 326: (1963) 1 Cri LJ 
605 (507) (Pt B) (Pr 8) (DB). 


' Art. 226 — Illegality — Production of kid- 
napped girl in pursuance of search warrant — 
Magistrate remanding girl to jail custody on 
ground of apprehension of breach of peace — 
Order whether justified bv Ss. 100, 107 or 552, 
Criminal Procedure Code — Legality of detention 
See Criminal Procedure Code (1898), S. 100. 1957 
Cr LJ 1445: AIR 1957 Pat 689 (DB). 


212, Re-arrest after release, 

* Arts. 32, 226 and 356 — Habeas corpus — 

Detention of petitioners under R. 30 (1) (b) of 
D. I. Rules (1962) by orders of Governor of Kerala 
passed on 29-12-1964 — President’s rule in Kerala 
under his proclamation of 10-9-1964 — Cancella- 
tion of detention orders by President on 4-3-1965 
— Fresh detention orders by Central Government 
on same date — Legality of these orders — Gene- 
ral election in Kerala was to be held in beginning 
of March 1965 — Orders if mala fide. 

Held, on facts, (i) that the allegation that the 
detention orders of 4-3-1965 were mala fide as they 
were passed to circumvent the possibility of the 
petitioners being released in case a party Govern- 
ment came into power in the State after the elec- 
tions must be rejected as, apart from the denial 
of the allegation, the Central Government had 
clearly stated that on the materials placed before 
it* it was satisfied as to the likely prejudicial acti- 
vities of the petitioners before it passed the orders. 
Tlu: contention that the orders were illegal as there 
was no material before the Central Government 
before it passed the orders must also he rejected; 
(ii) that the orders of the Governor, dated 29-12- 
1964 were in the circumstances the orders of the 
President acting through the agency of the Gover- 
nor and it was open to the President to cancel the 
orders passed by his agent. There was nothing 
illegal in the Central Government thereafter pass- 
ing the detention orders of its own on the same 
date. 

Further, as the Government of Kerala was func- 
tioning under the President by virtue of the pro- 


clamation the decision of the Central Government 
to detain the petitioners for itself could be given 
effect to by asking the President to cancel the 
orders of the Governor. Even where persons are 
detained by orders of the State Government, there 
is no illegality in the Central Government asking 
the State Government to withdraw its orders and 
to detain the persons thereafter by orders of the 
Central Government, provided the State Govern- 
ment is agreeable to withdraw its orders. It was 
not necessary to carry out the empty formality of 
release of the petitioners from jail under the orders 
of cancellation and to arrest them immediately they 
came out of jail and to serve on them the new 
orders of detention. AIR 1964 SC 1128, Rel. on. 
Gopalan v. Government of India. 1965 Ker LT 
1229: 1966 Ker LI 45: (1966) 1 SCWR 449: 1966 
Cr LJ 602: AIR 1966 SC 816 (SIS, 819) (Pt B) 
(Prs 6, 7, 9). 


• Art. 226 — Habeas Corpus, Writ of — 

Return to writ — Failure to file — Convict under- 
going sentence of imprisonment — Release on 
grounds of ill-health — Re-arrest and detention in 
jail — Lawful authority under which re-arrest 
made nol disclosed — Detention is illegal 

No member of the executive can interfere with 
the liberty of a subject except on condition that 
lu* can support the legality of his action before a 
Court of justice: AIR 1931 PC 248, Rel. on. 

A convict sentenced to imprisonment was re- 
leased from custody on grounds of his ill-health 
but was subsequently re-arrested and detained in 
jail. On an application under Art. 226, for a writ 
of Habeas Corpus, (lie State did not file any re- 
turn showing the provisions under which the con- 
vict was released or re-arrested. 

Held, that as it had not been shown that there 
was lawful authority under which the convict was 
re-arrested, his detention could not be supported 
and was illegal. State of Bihar v. Kameshwar 
Prasad Verma, (1962) 2 Ker LR 192: (1963) 2 

SCR 183: 1962 BLJR 798: 1962 SCD 851: (1963) 
2 SCJ 89: 1963 Mad LJ (Cri) 315: 1963 All Cri R 
262: 1963 All WR (HC) 534: 1963 (1) Cri LJ 494: 
AIR 1965 SC 575 (577) (Pr 8). 


Art. 226 — Habeas Corpus — Fffect of release. 

Where a person, arrested for having committed 
an offence punishable under an Act is released on 
a writ of habeas corpus, on the ground that there 
was a contravention of the provision contained in 
Art 22 (2), Constitution of India, he can still be 
tried in respect of the same accusation. 1954 All 
LJ 355: 1954 Cr LJ 1317: ILR (1955) 1 All 793: 
AIR 1954 All 601 (605) (Pt H) (Pr 36) (DB). 

— — Art. 226 — Habeas corpus — Powers of High 
Court — Scope -- High Court not to go into 
merits of arrest and detention after release of 
detenu. 1961 MPLJ 1199. 


; Art. 226 — Subsequent order of detention not 

brought to the notice of Court at the time of de- 
livery of judgment in a writ of habeas corpus ques- 
tioning detention under an earlier order Rear- 

rest of detenu on such order — Mala fides of Gov- 
ernment — Fffect of the later order. 




i •-'Ul 


* ' I 'I UUI * 


in an application "for writ^f “hab^^rn^ filed 
by the petitioner and on 22nd February, tin* Court 
delivered judgment making the rule nisi absolute. 
During this interval the Government and its legal 
advisers had a conference wherein they came to 
the conclusion that the petitioner would in all 
probability be released by the Court on account 
of a technical defect in the form of the order and 
that it it was so a subsequent order of detention 
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cnuhl be passed on account of the antecedents 
of the petitioner. The fact that such an order was 
ln , P assec ‘ ' vas not communicated to the learn- 
ed Advocate-General or learned Public Prosecutor 

and so was not brought to the notice of the Court 
at the time of delivery of the judgment. Within a 
few minutes after the delivery of the judgment the 
petitioner was re-arrested by the Assistant Com- 
rmssioner of Police who had orders to re-arrest 
In tact the subsequent order of re-arrest had not 

cured the technical defect on which the earlier 
judgment was based. 

Held in (he circumstances (per Satvanaravana 
dao and Haghava Rao, JJ.) that the subsequent 
order of the Government lacked bona fide and that 
therefore the rule nisi should be made absolute and 
petitioner set at liberty. 

The subsequent order not having been brought 
to the notice of the Court when the judgment was 
delivered on the earlier order, the order directing 
the release of the petitioner on 22nd February 
automatically discharged the first order of deten- 
tion passed earlier on that date. 

Assuming that it was the duty of the Govern- 
ment at the time of delivering judgment in the 
habeas corpus application of the detenu to briim 
to the notice of the Court all orders of detention 
which might iustifv the detention of the person 
whose application for release was under considera- 
tion then there is no principle on which the Gov- 
ernment's dereliction of duty in this respect lias 

the order for detention 
and not brought to the 
is not a question of con- 

, ----- is it a matter of necessarv 

implication ot the judgment that all prior orders of 
detention should cease to operate thereafter. The 
judgment can only relate to the matters in fact 
brought to the notice of the Court. 05 LW 876- 
(1952) 2 MLJ 690: 1953 Cr LJ 224: AIR 1953 
Mad 41 (48, 53) (Pt D) (Prs 11, 26) (DB). 

Art. 226 — Habeas corpus — Release of pri- 
soner on ground of illness — Subsequent arrest 

Legality — (Bihar and Orissa Jail Manual, 


the eflect of nullifying 
which had been made 
notice of the Court. It 
structive res judicata nor 


■R. 549 (2)). 

Where a prisoner was properlv unconditionallv 
released under R. 549 (2) of Bihar and Orissa Jail 
Manual, bv the District Magistrate subsequent 
•order of the District Magistrate ordering his re- 
ar rest is illegal. 

Per Prasad, J. : — In a case in which the release 
is conditional, the authority releasing the prisoner 
must nccessarilv have powers to recall the prisoner 
concerned, if the condition is not fulfilled. But in 
a case where the release has been unconditional, it 
shall be taken that as soon as the prisoner is re- 
leased. the unexpired portion of the sentence on 
him shall l>o deemed to have been remitted, so 
that the prisoner is no longer under the liability of 
being recalled to undergo any further sentence. 

Rule 549 of the Bihar and Orissa Jail Manual 
dees not make all release under it conditional. 
The words of the rules are not open to this con- 
struction. That part of this rule which actually 
confers the power of release on the prescribed 
authorities under specified circumstances, does not 

contain anything to limit the powers of release so 
conferred. 

It is reasonable, therefore, to interpret this rule 
as fettering the powers of the authorities including 
the State Government and limit them so that not 
even the Government can release the prisoner con- 
cerned unconditionally, under R. 549 of the Tail 
Manual. 195S BLJR 531: 1959 Cr LT 501- AIR 

*• <"• <*» “ ■ 


213. Res judicata in writ proceedings. 

r. c. fi908), aI s° u 0tes m ’ 114 and 216 and Civil 

•- Art - 32 — Habeas Corpus petition — Rejec- 
m g lts — Reconsideration on constitutional 

Grounds f Ca ?- n0t t)e re °P ened for reason that 

grounds ot detention are vague. AIR 1952 SC 

J-4, Considered. Godavari Parulekar v State of 
SCR 210 nqVr M V J r S (1953) SC J 2S: 1953 

i§s IcVS £ C) m m 53 SCA 2S7 ' AIR 

—-Art 226 (1) — Rejection of earlier petition 
under Article on preliminary issue — - Subsequent 
petition cannot be treated as barred because of 
reiectmu of earlier petition — Per Deka I AIR 
1953 Assam 12 (15) (Pt D) (Pr 11) (DB) J ' 

Arts. 226 and 32 — Habeas Corpus — Prior 
application dismissed by Hi c h Court — Subse- 

nr k aPP 'u 10 ') Supreme Court can hp made 
mo'-V , ^vithout leave. 52 Cri LJ 1360: ILR 

(Pr 2) ° Assam 42: AIR 1901 Assam 143 (1) (143) 

•—Art 226 — Cr. P. Code (189S), S. 491 — 
Second petition for writ of habeas corpus — When 
maintainable. 

Xo second petition for writ of habeas corpus lies 
t< the High Court on a ground on which a similar 
pc lit ion has already been dismissed bv the Court 
However a second such petition will lie when a 
fresh and a new ground of attack against the lega- 
, - ot detention or custody has arisen after the 
decision on the first petition, and also where for 
some exceptional reason a ground has been omitted 
in an earlier petition, in appropriate circumstances, 
the High Court will hear the second petition on 
such a ground for ends of justice. In the last case 
it is only a ground which existed at the time of 
the earlier petition, and was omitted from it, that 
will be considered. Second petition will not be 
competent on the same ground merely because an 
additional argument is available to * urge with 
regard to the same. 

Held, on facts, that second petition was not 
maintainable as in both the petitions the same 
matter was put in different words. Ram Kumar 
^ . v - District Magistrate, Delhi, ILR 

(196.i) 2 Punj 853: 1966 Cr LJ 153: AIR 1966 

Punj 51 (d4 to 58) (Pt D) (Prs 8, 9) (FB). 

214. Return to the writ. 

,Art ; J? 6 , Habeas Corpus — Return to 

- Afhdavit by detaining authority — Need 
(Criminal Procedure Code (1S9S), S. 491 (2) ). 

i . ,nca j c,, l a ^ e value of habeas corpus is that 
it enables the immediate determination of the right 
to the appellant s freedom. As soon as there 
emerges a fact into which the Court feels it should 
enquire, the necessity for an affidavit arises. Ordi- 
narily, an affidavit may not be necessary in making 
the return it the detention is under orders of the 
detaining authority in exercise of its plenary db- 
c re ho n or a person is detained under the Orders of 
a Court. But where the detention is in police 
Jock-up it becomes necessary for the detaining 
authority to justify its action by disclosing facts 
which would show to the satisfaction of the Court 
that the custody is not improper. When issues of 
fact are raised and the actions of the police officers 
are expressly challenged and facts are set out 
which if unrebutted and unexplained would be 
sufficient for the writ to issue, an affidavit becomes 
necessary. Ranjit Singh v. State of Pepsu (now 
Punjab), ILR (1959) Punj 1709: 26 Cut LT 576: 

(1960) 2 Ker LR 541: (1959) Supp (2) SCR 727: 

1959 Mad WN (SC) 86: 37 Mys LJ S69: 1959 


writ 
for • 


The 
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SCJ 905: 1959 All YVR (HC) 371: 1959 Cr LJ 

1124: 1959 All Cr R 298: 1959 Mad LJ (Cr) 618: 
<1959) 2 MLJ (SC) 121: (1959) 2 SCA 552: (1959) 
2 Andh WR (SC) 121: AIR 1959 SC 843 (845, 
846) (Pt A) (Pr 4). 

• Art. 32 — Returns. 


In a question of habeas corpus, when the law- 
fulness or otherwise of the Custody of the persons 
concerned is in question, the documents containing 
order of remand would be of vital importance and 
should be produced at time of filing return. Ram 
Naravan Singh v. State of Delhi. 1953 Mad \VN 
647: (1953) SCJ 326: 1953 Cr LJ 1113: 1953 All 
WR (Sup) 68: 1953 SCR 652: 1953 SCA 399: 

AIR 1953 SC 277 (278) (Pt C) (Pr 4). 

•Art. 226 — Habeas corpus, writ of — Deten- 


tion of petitioner in pursuance of commitment by 
Legislative Assembly — Legality — Onus of proof 
— Duty of Court — Only one of respondents ap- 
pearing to oppose petition can be allowed to do so. 

Where in a petition tor the issue of a writ of 
habeas corpus it was alleged that the petitioner was 
detained in pursuance of a commitment by the 
Legislative Assembly, the detention cannot be 
treated as prima facie unlawful and it is for the 
petitioner to show that the* commitment was illegal. 
l\y< n il no one appears to oppose the* petition, the 
High Court would still have to decide whether the 
commitment was legal or illegal. Therefore, if 
•oolv one ot the respondents, viz., the fail Superin- 
tendent has appeared to oppose the petition, he 
should he allowed to urge that the commitment 
and the warrant on the* basis of which he was 
detaining the* petitioner was valid. 1965 (2) Cri I.J 
170: ILR (1965) 2 All 2S1: 1965 All WR (HO 286: 
1965 All Cr R 213: AIR 1965 All 349 (352) (Pt A) 
(Pr 5) (DB). 


Art. 226 


Habeas Corpus — Writ of — 
Basis of detention prior order of 
State cannot plead at stage 


Return to writ - 

District Magistrate 

of arguments that basis of detent ion was" subse- 
quent order of detention passed by State. 

When a detenu files an application of habeas 
corpus, the authority detaining tin* petitioner is 
bound to disclose the basis of his detention in the 
return made by it in the clearest possible terms 

It should, at the stage of return, produce the order 
justifying the detention of the person concerned so 
as to enable him to meet the case set up against 
him. 

If in the return by the State and tin* counter- 
affidavit filed on behalf of the State which consti- 
tutes a part of the return, the basis for the deten- 
tion of the petitioner is the order passed bv the 
District Magistrate under S. 3 (2>, Preventive 

Detention Act, it would not he open to the State 
at tie* stage of arguments to abandon that stand 

and to base the detention of the petitioner on a 

subsequent order of detention passed bv the State 
AIR 1954 All 601. Rel. on. ILR (1961) 1 All 427. 

— Art. 226 — Habeas corpus — Counter-affida- 

vit — Petition for production of girl — Father in 
counter-affidavit alleging that due to shock caused 
to the girl by the infamy of the whole affairs, the 
girl had disappeared from the home of her aunt 
where she was sent and that her whereabout were 
not known — Father not in contact with girl when 
she was alleged to have disappeared — Allegations 
verified on personal knowledge — Verification held 
to he false, since deponent could not verifv upon 
personal knowledge to state of mind of another 
Wl ” 1 whom nncl no contact — Civil P C (1QO Kt 


Art. 226 — Habeas corpus — Return to 


— Duty of respondent. 

The return to a writ of habeas corpus has to be 
an unambiguous return and it has got to set forth 
clearly, and with sufficient particularity the facts 
and the cause tor the accused person's detention. 
There can be no scope* for a presumption being 
pressed into service or a verbal assertion being 
pressed into service in order to justify a detention 
which on the materials placed before the Court 
appears unjustified. AIR 1954 All 601, Rel. on. 
1959 All LJ 50: 1959 All WR (HC) 79: 1959 All 
Cr R 105: 1959 Cr LJ 685: AIR 1959 All 384 
(388) (Pt E) (Pr 22) (DB). 


Art. 

writ ot 


226 — Disclosure of facts in return to 
habeas corpus — (Cr. P. Code (1898), 

S. 491). 

Il is well established that a return to a writ of 
habeas corpus has to be unambiguous and it has 
got to set forth clearly and directly and with suffi- 
cient particularity the facts and the cause for the 
petitioners detention. The return lias to state all 
the facts and all the grounds which constitute: 
valid and sufficient grounds for the detention of the 
persons alleged to be detained. There is no scope 
of any presumptions being pressed into service bv 
a Court to make up deficiencies in the return which 
the opposite* partv was in law bound to make. 

ILR (1955) All 793: 1954 All LJ 355: 1954 Cr LJ 
1317: AIR 1954 All 601 (605) (Pt C) (Pr 35) (DB). 


\rt. 226 — W rit of habeas corpus 


Return 


has to state facts and grounds for detention. 

A return to a writ of habeas corpus has to be 
unambiguous and it has got to set forth clearly 
and directlv and with sufficient particularitv the: 
facts and the causes for the petitioner's detention. 
The return has to state all the facts and all the 
grounds which constitute valid and sufficient 
grounds for the detention of the persons alleged to 
he detained. There is no scope of any presump- 
tions being pressed into service |>v a Court to 
make up deficiencies in the return which the oppo- 
site parts was in law* hound to make. AIR 1954 
All 601. Rel. on. Madh BLJ 1955 HCR 1560: 
AIR 1955 MB 200 (202) (Pt B) (Pr 21) (DB). 

Art. 220 — No returns tiled to the writ peti- 
tion l>\ person who was alone* competent to give 
reply and who was made respondent to the peti- 
tion — Reply by other respondent vague — State- 
ment made bv petitioner must be taken to be cor- 
rect. 196-1 Cur LJ 392. 


\rt. 226 — Habeas corpus — Return to writ 

— Who should make — (Criminal Procedure Code 
(1898), S. 491). 

In a habeas corpus proceeding, the return to the 
vnt is the principal pleading of the person against 
whom the writ is directed. It must be made in 
accordance with the rule issued. Further. ; t must 
L- made bv the person to whom the writ was 
issued and on whom it was served. A return on 
behalf of another officer, who is not a respondent 
m the ease, and who is not named in the pro- 
ceedings as a partv thereto is not in accordance 
Will, am rule of pleadings. I960 Cr IJ 390: II R 
(I960. Puni 162: AIR 1960 Puni 1 •■>•*> (I'M i<vn 
(Pt A) (Pr 8). 

215. Re view or rehearing. 


• Art. 32 — 

to punish citizen 


Privilege of legislature — Power 
for contempt on general warrant 
Review of case bv Suoreme Court. See Ibid 
Art. 194 (3). AIR 1965 SC 745. ’ 
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216. Successive applications. 

See also Notes 105, 114 and 213 
and Civil P. C. <1908), S. 11. 

ii ^ r,S * ?. 2, 226 *“ Habeas Corpus — Prior an- 
plication dismissed by High Court — Subsequent 

iTwithou” lea5 Pre,lle C ° Urt Ca " bC “ ade dlrec ‘- 

A petitioner whose petition for habeas corpus 
has been dismissed by the High Court need not 
ask for leave of the High Court to move another 
haoeas corpus petition to the Supreme Court lie 

S 0 n if 1 R V M 0 i ^ S a UP , reme C .° Urt direct 'V under Art. 

a * 195 !L 3 Assam 42: 52 Cri LJ 1360: AIR 
19 d 1 Assam 143 (1) (143) (Pr 2). 

——Art 226 — Application under, against deten- 
™“ n “? de r Preventive Detenlion Act - Grounds 
a^ailabie but not taken in previous application 
against same detention or in tbe present applica- 
tion, will not be allowed to be raised. 

Point available to the detenu against his deten- 
tion under Preventive Detention Act in his pre- 
vious applications under Art. 226 before the High 
Court an under Art. 32 before the Supreme Court, 
cannot be allowed to be taken in subsequent ap- 
plication under Article 226 against the 
same detention. Similarly grounds not stat- 
ed in the application under Art. 226; against 
winch the Government could not have an oppor- 
tunity to file an affidavit cannot be allowed to 
ono ra il ed - ( 62 ) 54 Bom LR 629 : 1953 Cri LJ 

32 * u "n C1: ILR <* 953 > Bom 182: AIR 
1953 Rom o9 (o9, 60) (Pt A) (Prs 3, 4) (DR). 

226 — Successive applications for writ 
of habeas corpus — Competency — Second applica- 
tion to different Judges of same High Court after 
rejection by a Bench — Power to entertain — 
Power of review’. 

When orders under S. 491, Cr. P. Code are 
passed by the High Court, the decision is that 
of the High Court and not that of the Judges 
though the High Court acts through a Judge and 
Judges composing the bench nominated by the 
Chief Justice for the purpose. The judgment is 
not of the Bench but the judgment of the High 
Court. There is no provision either in the Letters 
Patent or in any of the rules framed by the 

High Court for a Judge or Judges of the 
High Court to exercise independent judgment. Nor 
is there any independent jurisdiction conferred 
upon any Judge of the High Court to issue writs 
contemplated by Art. 226. Even under Art. 226 
it is only the High Court that can issue a writ for 
the enforcement of a fundamental right. The 
jurisdiction is conferred on the High Court as such 
and not upon any Judge or Judges of the High 
Court, and, therefore, when a Division Bench of 
the High Court hears an application under Art. 
226, it is hearing that application as the High 
Court and its ultimate decision is not the decision 
of^ the bench but the decision of the High Court. 
When a Division Bench has rejected an applica- 
tion lor a writ, it is not open to the applicant to 
approach any other Judge or Judges of the High 
Court for a similar purpose notwithstanding the 
decision of the High Court to the contrary. To 
make a second or successive applications would 
be to apply for a review by the High Court of its 
decision on an application for a writ for the en- 
forcement of the fundamental rights under Art 
226. No Court has an inherent power of review’ 
There is nothing in the Cr. P. Code or in Art. 226 
which would warrant the view that any power is 
conferred upon the High Court to review' decisions 
in matters falling under the article or under 
S. 491. The decision of the High Court is final 
*ua the High Court, notwithstanding that the 


interest of individual liberty and the cause of 

involved n,a Thp RhtS ,? uaran ‘ eed ‘he citizen are 

pendent richf 6 , app lcan ‘ has however, an inde- 
penaent right to approach the Supreme Court 

notwithstanding the refusal of the High Court’ 

.1 * s primar y jurisdiction, and he has also a’ 
right of appeal to the Supreme Court A second 
application after the rejection of a prior applica- 

(FB) 1S Ref eref Prahi n H 0 K P?t K nt - / IR 1948 Bom 326 
Ul) Bom m : 's' AI 79^2 Cr 

{Pm 5 m to L 7) 6, (FB)! R 1951 BOm 25 (2 °’ 27) (P ' B) 

Art. 226 — Habeas Corpus — Writ of — 


Successive applications. 

Quaere Whether successive applications for 
writs in the nature of habeas corpus on the same 

ro C | i^ an /,o«wn de J 1953 Crl U 361 : AIR 1953 
Cal 129 (135) (Pt E) (Pr 45) (DB). 

-—Art. 226 — Habeas Corpus — Writ of — Ap- 
plications under different circumstances. 

Applications were made under Art. 226 after 
the Act ot 1951 was passed amending the earlier 
Preventive Detention Act of 1950. In these ap- 
plications it was contended that the later amend- 
ing Act was ultra vires and further that if it was 
intra vires, certain new rights were granted to 
the detenus. Held, that a decision under the Pre- 
\enti\e Detention Act of 1950 could never pre- 
vent an application made when that Act had 
been amended in the manner in which it was 
amended by the 1951 Act. The fact that an ap- 
plication had been dismissed under the 195 0 Act 
might afford no answer whatsoever to the con- 
tentions of the detenu under the Act as amended 
in 1951. That being so the High Court w’as bound 
to hear these applications even if the law pro- 
hibited successive applications 1953 Cri LJ 361 e 
AIR 1953 Cal 129 (135) (Pt F) (I>r 46) (DR). 

Art. 226 and Criminal Procedure Code (V of 

1898), S. 491 — Scope — Writ of habeas corpus — 


Maintainablity of successive applications. 

The remedy provided for under Art. 226 of the 
Constitution of India, and the remedy provided 
for under S. 491, of the Criminal Procedure 
Code overlap and after the Constitution of India 
S. 491, of the Code has become redundant, if not 
obsolete. But so long as the provision stands 
unrepealed it can be availed of by a party. It is 
now’ well settled that under S. 491 of the Cri- 
minal Procedure Code a party cannot make su- 
ccessive applications for the issue of a writ of 
habeas corpus when once his earlier application 
lor (he same relief is dismissed. The position 
will be the same under Art. 226, of the Constitu- 
tion and a second application seeking the same 
relief which was disallowed in an earlier applica- 
tion cannot be maintained. AIR 1951 Bom 25, 
Approved. AIR 1949 East Punjab 67, Diss. 1962 
Mad WN 190: (1964) MLJ (Cr) 442: 75 Mad LW 
260: ILR (1962) Mad 674 : (1964) 2 Cr LJ 381: 
AIR 1962 Mad 354 (356 to 360) (Prs 6, 8, 9, 15, 17, 
18) (I)R) 

Art. 226 — Criminal P. C. 11898), Ss. 369 & 

191 — Judgment — Order on writ application is 
not “judgment” — Successive writ applications 
(for habeas corpus) are not barred bv S 369. 
See Criminal P C. (1898), S 369 AIR 1955 
NUC (Pepsu) 2157. 

® Art. 226 — Petition under for habeas corpus 

— Power to issue writ resides, in High Court and 
not in any Single or Division Bench — It might 
he that because of internal arrangement cause 
might be decided bv Single Bench or larger 
Bench — But the decision is by High Court 
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wid not by any Bench as separate. Ram Kumar 

, P “ r ‘ y 0 L £> 0 PJ strict Magistrate, Delhi, ILR 

(196o) 2 Pun] 853: 196G Cr LJ 153: AIR 1969 
Pun] 51 (58) (Pi B) (Pr 9) (FB). 

217, Suspension of fundamental rights — Effect. 

See also Notes 12 and 119 and Ibid, Arts’ 
358, 359. 

-Arts. --6; 14, 359 (1) — Notification under 
under Art. 359 (1) suspending Art. 14 — Attack 
on ground of discrimination on R 30 (4) D I 
Rules 1962, under Art. 14, cannot stand See 

r e l C ni f aJ lDdia ACI (19G2) ’ S - 3 (D. 09 

— Arts, 220, 352, 3.i8 and 359 — Proclamation 
of emergency and suspension of fundamental 
rights —High Court’s power to issue writs or 
direction under Art. 226 — How far affected — 
Order of detention under Defence of India Act 
7“ Interference by High Court — Defence of India 
Act (1962), S. 45 — Powers of High Court under 

affected. ILR (1964) 1 Mad 327 : 
LJ 486: (1905) Mad LJ (Cr 1) 258: 
LJ 714 : AIR 1905 Mad 225 (2*28, 
(Pt B) ( Prs 4, 7, 23, 24, 00) (D13). 
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Art. 2*26 not 
(1965) 1 Mad 
1965 (1) Crl 
229, 234, 240) 


218. Territorial Jurisdiction. 

See Note 120 

219. To whom writ may be issued. 

-Art. 220 — Habeas corpus — Petition for 
production of girl — Father in counter affidavit 
alleging that she has disappeared from the house 
— Writ will not be discharged unless respondent- 
lather satisfied the Court that he is really unable 
t< > produce the girl — 1 1 is mere statement that 
she has run awuv is not enough — Circumstances 
showing that father is not innocent as lie claim- 
ed to be — Court entertaining doubt and suspicion 
about the manner in which the girl was removed 

77floo? SP i°i U e * nt fat j! er cannot escape liability 
11892) LR App. Cas 326 (333), 12 Ir Com I It 

233. 249 HD 283. Rel. on. 1900 All Cr R 374 • 

1900 All \YR (HC) 591 : 1900 All LJ 770. 

- Criminal P. C. (1898), S. 491 


Art. 226 


— ” ... ......... , . v.. lioyoi, .'J. *1'J1 

, w 0, T , ,, J0,,|S Corpus lies against authorities 

p r ei !. a 0 L l 0 S c Pil ‘? ,s and c,inics - See Criminal 
P - C - (18 ( J«). S. 491. AIR 1963 Cal 201 


Art. 220 — \\ rlt of habeas corpus — Petl- 
1 loner arrested and released on furnishing person- 
al recognisance bond — Petition directed against 
police oil leer alone Is misconceived. 

Where the petitioner is arrested and released 
'*n furnishing surety and personal recognizance 
ooud to appear before a Magistrate the construc- 
tive custody is that of a Court before whom he 
is to be produced bv the surety whenever requir- 
'd. I nder S. 167. Criminal P. C. a Police Officer 
conducting an investigation is bound to produce 

before a Magistrate within 24 hours 
;int * 1 urtlier detention and custody is that of the 
nearest Magistrate or of the Magistrate having 
jurisdiction to try the case as the case may be. 
-onsequentlv no effective order can be passed 
regarding illegal character of the detention of 
the petitioner in the absence of either of these 
Magistrates in whose custody the petitioner can 
legally be held to be 

Hence the petition for a writ of habeas corpus 
d. reeled against the Police Officer alone is mis- 
onccived. Madh BLJ 1955 IICR 1509 : AIR 1975 
MB 200 (202) (P| D) (Prs 29, 30) (I)R) ' 

220. Under-trial prisoner, detention of. 

(a) Detention without order of remand. 


220. Undcr-trlal prisoner, detention of. 

T a “ Habeas Corpus — Provisions of 
o 421, Lr. P. Code, has to be kept in view — Order 
of preventive detention against under-trial prison- 
er is not invalid — Rut matter depends on facts 
Hder trial prisoner held “improperly detain- 
ed under S. 3 of Preventive Detention Act ■— 
(Criminal P. C. (1898), S. 491) - (Preventive De- 

1480°(DB) Ct 1950) ’ S ’ 3) * A,R 1956 NUC ( p aJ) 

220 (a). Detention without order 

of remand. 

T Ar J‘ “ Detention without remand — 
(Criminal P. C. (1898), Ss.107 and 344). 

Detention of a person in custody after the ex- 
piry of remand order.without any fresh order of 
remand committing him to further custody while 
adjourning the case under S. 344, Cr P C is 
illegal. Ram Narayan Singh v. Slate of Delhi 
(1!).)3) SCJ 326 : 195.3 Mad \V.\ 047: 1953 Cr LJ 
1113: 1953 AWR (Sup) 08: 1953 SCR 052: 1953 
SCA 399: AIR 1953 SC 277 (278) (Pt A) (Pr 4), 

u Ap, ,‘ r 26 “ CriminaI p - c. (1898), S. 112 
Remand to jail custody — Failure to give subs- 
tance ot information under S 112 Effect — 

Habeas Corpus petition - Maintainability See 
Criminal P. C. (1898), S. 112. AIR 1959 All 34fl! 

— Arl. 226 — Criminal P. C. (1898), S. 344 — 
Absence of order in writing remanding to custody 
— Legality of detention. See Criminal P r 
(1898), S. 344. AIR 1958 All 578 ’ 

221. Who can apply. 

See Note 188 


222. Wife, to recover custody of. 
Art. 226 \\ r it of habeas corpus can 

A ? _ n . . 


. . ' . utiitju.s ran l>p 

issuod where wife is wrongfully restrained bv her 

“T w ’ il1 - AIR 1959 MP 356 and 
Am 1933 Nag 3/4, Foil. 1963 MPLJ (Notes] 

223. Writ of right. 

See Note 39. 

PART D 
MANDAMUS 

(Notes 224 to 273) 

224. Administrative authorities, proceed- 
ings of. 

(a) Administrative authority cbaracferljU, 

(b) Burden of proof. 

(c) Decision on merits. 

(d) Duly to act within limits of power and 

according to law. * 

(c) Facts giving Jurisdiction. 

(f) Mala fide and arbitrary exercise of 
power. * c 

(«) Mutter Involving decision by execu- 


224 


. Administrative authorities, pro- 
ceedings of. 


Art. 226 — Mandamus — Order • • 

lion — (Bombay Land Requisition Act tVVYin^. 

MM8). Ss. 8-B. 9, - (Cont'rac! Act (1872R S 73 °) 

An allottee under the Bombay Land Requisition 
Act is a licensee and he is a lirm 1 ° D 

terms and conditions. Not only the Ac^TtseS 
makes him a l.censee liable lo have his li^ 
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cancelled at any lime without assigning any 
reason, but the licensee takes the licence on the 
terms and conditions set out in the allotment 
Order itself. Even if an allottee goes into posses- 
sion that possession can he put an end to by 
the Government at any time and at any short 
notice under the Land Requisition Act. Even if 
the de requisitioning is done mala tide for a 
collateral purpose, namely, letting into the pre- 
mises a nominee of the tenant the order made 
of de-requisition is not bad. 

Where the petitioner is served with an allotment 
order, if he is to have a cause of action at all 
against the State that cause of action would he 
lor wrongful revocation of the licence issued to 
him. No fundamental right is involved or any 
statutory obligation on the part of the Stale 
broken in such a case. AIR 1956 Bom 614 (615) 
(Prs 3, 4). 

Art. 226 — When a writ ot mandamus is ask- 
ed for. the first question that the Court has to 
determine is whether there is anv statutory ob- 
ligation upon the officer concerned, and the next 
question is whether the officer has failed to dis- 
charge that obligation. It is not left to the offi- 
cer to determine lor himself what his obligation 
is and to act on that interpretation of the sta- 
tute. The question is one of statutory obligation, 
and it is only for the Court to decide whether 
there is such an obligation and what that obliga- 
tion is; and having decided that question it is for 
the Court to consider next whether the officer has 
acted consistenllv with his obligation or in op- 
position to or in violation of that obligation. Sec 
Administration of Evacuee Properly Act (1950), 
S. 28. AIR 1951 Bom 406 (DB). 

Art. 226 — Administrative orders — Pancha- 

yats — INI. B. Panchayat Rules, R. 38 — Scope, 

(Obiter): — Rule 38 is sufficiently clastic and 
leaves to the discretion of the Director of Rural 
Uplift whether there should be a detailed in- 
quiry while removing a panch from the oil ice. 
Further, t lie order of removal of a panch is in the 
nature of an administrative order which cannot 
be easily assailed and quashed bv a mandamus. 
Madh BLR 1956 (Civ) 819: AIR 1957 Madh B 26 
(31) (Pt C) (Pr 55) (DB). 

Art. 226 — Mandamus — Writ against execu- 
tive orders — Inquiry not shown — Writ will 
not be issued. 

No doubt, under Art. 226 of the Constitution 
of India, the High Court has jurisdiction to issue 
an order against even an executive officer who has 
issued an administrative order in order to safe- 
guard the fundamental rights of a citizen and 
to prevent injuries being caused to the rights of 
a citizen by the order. 

An Order passed bv the Jagir Commissioner in 
exercise of his powers of supervision and control 
over Jagirdars, and confirmed by the Government 
in appeal, directing a jagirdar to collect rent from 
his tenants at the rale fixed when the lands were 
originally leased out and not according to the en- 
hanced rate agreed by them under renewed leases 
is an executive order and not a juridical order 
which determines the question of rent payable bv 
the tenants to the jagirdars. The order has not the 
effect of ousting jurisdiction of Court in the suits 
filed by the jagirdar against the tenants for en- 
hanced rent under the renewed leases and it is 
open to the jagirdar to contend in those suits 
that the order is not valid and binding on the 
Court if the tenants plead it in defence. If the 
Government assumes superintendence of the jagir 
on the ground of the jagirdars disobedience to its 


order the latter can always approach the Court 
and challenge the validity of that order. But a 
mere apprehension that the Government may as- 
sume superintendence is not a ground for issuin'- 
the writ of mandamus. Thus against the order 
which neither infringes nor is likely to infringe 
any right ol the jagirdar, the jagirdar will not 
be entitled to any relief by way of mandamus or 
an order in the nature of it either against the 
Commissioner or the Government. ILR (1953) 
MB 24: AIR 1953 Madh B 54 (55) (Pt B) (Pr 4) 
(DB). 11 ' 

Art. 226 — Auction sale of motor vehicles 

parking dues — Writ of mandamus — Prayer for* 
as the highest bidder in auction sale — Whether the 
Mayor was really clothed with a discretion to 
intervene and demand additional security from 
the petitioner during the progress of an auction 
and to exclude the petitioner from further parti- 
cipation because the petitioner failed to furnish 
the additional security forthwith — Conditions of 
lease termed ‘cashier des charges’, Arts. 3 and 4 
— Scope and effect. 

According to Art. 4 of the conditions of lease 
termed ‘cashier des charges’ it is clear that the 
highest bid lias to he settled before the surety can 
he demanded bv the party holding the auction. 
That is not what happened in the present case* 
according to the very averments on record. The 
petitioner has no doubt made a bid, but that w r as- 
not settled as the highest bid, nor was the auction 
then closed. The auction was in progress, and 
further bids might well have been made, when the 
suretv w T as demanded bv the Mayor lor the un- 
covered amount. This the Mayor had really no 
jurisdiction to do, under the terms governing the 
auction. Hence, it can be said that the principles of 
natural justice were contravened in the manner in 
which the petitioner was excluded from further 
participation in the auction, and that one of the 
terms of the auction was definitely infringed be- 
cause the Mayor demanded the security, not after- 
settling the highest bid, but while bids were still 
in progress. In the instant case if the petitioner 
had not been improperly excluded from the auction 
at that stage, the bids would have gone far higher 
and there has been a detriment to public re- 
venues by the exclusion of the petitioner at a stage 
which was not a final stage of the auction but a 
transitional stage. Since petitioner was improperly 
excluded from the auction as the relevant article 
did not clothe the Mayor with the jurisdiction to- 
exclude him at that stage and because, had he not 
been excluded, a much higher hid might actually 
have been realised the interference in writ juris- 
diction is imperative and called for. AIR 1958 Mad 
572 & AIR 1954 SC 592, Rel. on. ILR (1964) 1 Mad 
918: (1965) 1 MLJ 210: 78 Mad LW 211: 1965 
Mad WN 134: AIR 1964 Mad 437 (438, 439) 

(PI B) (Prs 5, 6) (DB). 

Art. 226 — Industrial Disputes Act ( 1947)- 

S. 10 (1) — Order of reference under Act — R 
is an Administrative Act — No interference by 
High Court — Industrial Disputes Act (1947), S. 10 

( 1 ). 

The order of reference under Industrial Dispu- 
tes Act is an Administrative Act and once the 
Government comes to the conclusion that an 
industrial dispute exists between the workmen an 
the Management of the Companv, then the I|UJ 
Court would not interfere with the discretion 
exercised bv the Government in this respet 
AIR 1953 SC 53, Rel. on. (63) 65 Pun L R 901. 
(1964) 1 Lab LJ 644 :(1964-65) 26 FJR 38a. 
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I. Administrative nufhnrttv o . 


(a). Administrative authority 
characteristic of. 

- — ~ Mandamus — Proceedings of ad- 
ministrative authorities — Functus officio 


Art. 226 


— vy ■ « tl V kJ 

Principle does not apply. 

The principle of functus oiTicio docs not apply 
to administrative actions and it is permissible for 
the same or higher authority to act for correction 
ot what according to them is an error It is on 
account ot his consideration that a suitor while 
praying tor a writ of mandamus is required to de- 

i U T S i ic< : before coming to the High Court. 

Madh BLJ 19. >5 HCR 1577 : Madh IiLR 1955 

(V)B) 47<J: A,R 1955 MB 202 < 205 > (Pr 28) 

224 (b). Burden of proof. 

7 Arf - 22 ®.— Mandamus against Adminislra- 
‘.' c authorities —Petitioner must satisfy Court 
that there was clear duly incumbent on the 
authority to act in accordance with law with cer- 
tain specific provisions of law & that it has tailed 

to discharge that duty and has acted in contra- 

LR ,LR <1939) Bon, 

(f)B) AI 19)9 U ° m 3i2 (;W0) < l>! (i ) ( |>r W 

224 (c). Decision on merits. 


Art. 226 — Jurisdiction — Power 

if I 1 k <« .. i ■ I a 


— — MS I 

( ourt to go into merits. 

It is not open to the 
<>l appeal against the 
1 oininissioner passed in 
the Displaced Persons 


of liigh 


Lourl to act as a Court 
order ol the Settlement 
revision in a case under 
. , : - (Supplementary Claims) 

: ut 4l,ld . K° ,nl ° ti,e merits of the case when it 
»s exercising jurisdiction under Art. 226 of the 

1LB (1957) Pun j 348 59 Punj LR 

PunJ 186 (189) (Pt D) (Pr 11) 


Constitution 

AIR 1957 


2 / 


224 (cl). Duty 


Art. 226 


to act within limits of power and 
according to law. 

Port tribunal Delay in disposing of application 

Motor n vT i°‘ '; i ' nni| - XVri * of mandamus. See 
SC* 03. ' C ‘ U eS - Acl (I93<J) - S - (2). Alls 100! 

”° n r I " dus,rlal Disputes Act (1047), 
* “ Discretion of Government to refer 

dispute under S. IS (5, - Section 12 (5) doe" 
ml confer power on Government to make referen- 

lo ^T" <,en " y ° f scclion 10 Cl — tnder S. 
Jf Government can consider other relevant 
faels besides (he report of Conciliation Officer — 
Government in considering question of reference 
lakmg into consideration extraneous mailers — 

, r [ , m 11 n 'I a mils can Issue requiring Govern- 

nient to reconsider its decision. 

„J' cn tb( L appropriate Government mav he 

I I ‘ n F under s - 12 (5) the reference must ultima- 
elv lie made under S. 10 (I). Section 12 (5) by 

r Lilrn" 'm' v 0f S - 10 (,) docs no1 'on- 
er power on the appropriate Government to m ike 

-Uu dT"- V hi ' e | iecidin « "hether a re7c™ce 

one d tn b m ma< t ‘ U " <lpr S ' 12 (51 d would he 

l.esi i c “PPropnale Government to consider 
'Mdes he report of the Conciliation Officer' 

'tlier relevant faels win, I, may come to its know 
edge or which may he brought to its notice Just 
•S 'Wren,,,, conferred on the Government on 
' K 5 : 0 (*>• C!,n be exercised by it in dealing 

«HiMty ln sm- "os cvcTwl ,,!; 1 r reRard ®?n-Public 

con d r r ^ 12 (al - " <oS7he SSrof' 8 ^ 
Ncrvicc^liy 1 Uk* 0 r S ’ 10 Can 1)0 I messed into 
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Whether S. 12(5) is construed as making it ob- 
ligatory on the Government to make a refer- 
ence when it is satisfied that there is a case for 
cference or as only conferring a discretion, if in 

fh 1 S ^5 i° make a reference Government is in- 
fluenced h> reasons which arc wholly extraneous 

or irrelevant or winch are not germane, then ils 

Lw ,0 Thimth * ° P f n 1° chal,cn « e in » Court ol 

Law. though considerations of expediency cannot 
he excluded when Government considers whether 
not it should exercise its power to make a 
reference it would not he open to the Government 
to introduce and rely upon wholly irrelevant or 
extraneous considerations under the guise of ex- 
igency. Lv«, in dealing wi,h the queslion as 
'• " ht tlier it would be expedient or not to make 
. Ielc ‘i^nce Government must not act in a 
punitive spirit but must consider the question lair- 

cv'r"t h'i' 01 ' ,' a " <J lakc uernunt only n- 

1 'ant lac s and circumstances. If the wor i. 

cl’mn lo, ‘ e | < ' nipl<, '. ecs I'rima Im ie justified (lieu 
"" ,<J ' < I'^sificiition and if the chiim was in 

consonance w.th the practice prevailing in other 
< omparable concerns the misconduct 01 t| le 
p ovecs cannot be used as a relevant cirrumsfan- 
C I" n 'l us| PG to refer the dispute about class - 
hc.ilion to industrial adjudication. Any considcri- 

o 0 mim <a,ln ? t l,e l (, k'ilinialelv allowed 

' l . l " ,, ,se M,ch ;l punishment on the employees 

.Similarly, even in regard to the claim for 1, onus' 

the employees are able to show that the pro-' 
earned by the employer during the relevant 
year compared to the profits earned durin» thc 
precedmg years justified their demands foraddo 
tion.d bintus It would plainly be a punitive action 
to let use to refer such a dispute solely „„ n, 

ficT'that^tbe'rc mi#con . duc, - | 11 the Court is satis-' 
bed that the reasons given by the Government tor 

rc*l using to make a reference under S 12 (5i . M( . 

extraneous and not germane then the Court < in. 

ivsue, and would be juslified in issuing a writ 

r . ve 1 ; ;Z ,S 7, en ,n resptc ' such an admin!' 

V 1 01(1(1 • Hence, in such a case issue ol writ 

Ol mandamus against the Government to re 
, on. side r the question of making or refusing to 
*nake a relcrence under S. 12 (5) ignoring tlL 
Lot of misconduct of the employees and consider 
, on| V *«ch reasons as lucre germane to tl.- 

Z;: T ° f i d 'i> R nn.ni„g whether referenee 

-should or should not be made is justified St ,te 
ot Bombay v. K. P. Krishnan (ltHiO) l FI R 'loo 

'"“"v f'J 6 ”' 1 "> "« •a iSj 

•“7T Arf - .^J 2 ? s - 38 » 39 and proviso to S 4f> 

I Orissa Hindu Religious Endowments Act hoi,? 
invalid — Application under Art 3‘> alloweH ? 

wn. in the nature of mandannis issued restrain n^ 
•ommissioner and State Government enforen- 

against petitioners provisions of the above s " 
lions. Sec Orissa Hindu Religious Fn.inum . 

AC (IV of 193<J), S. 38, AIR SC 4t»; mC,, ' S 

•"T Ads ;, 22C - 14 yl3 («) - Scope of Bihar Act 

& Ac, of n Tr 

AIR 1952 Pat 191 Reversed V I1 I *; ,0) ’ * S - 
AIR 1953 SC 215 “ L ' ersed . Sec Ibid, Art. M. 

Issued to motor bus-owners — Writs if « n d ^ * 
could issue. an d w hen 
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Certain bus-owners had been granted permits 
by the Regional Transport Authority under the 
provisions of Motor Vehicles Act to use stage 
carriages and ply them for hire on various routes 
in the State of Uttar Pradesh. For some time 
these permits were renewed. But later on only 
temporary permits were issued valid for three 
months which were periodically renewed. Before 
the expiry of the period of the last issued tempo- 
rary permit, the Regional Transport Officer issu- 
ed notification requiring the permit holders not to 
ply I heir buses on those routes as a State-operated 
bus service would commence to run on those 
routes. On an application by the various permit- 
holders under Art. 226 for the issue of a writ of 
mandamus to the Regional Transport Authorities 
to decide the applications for renewal of the per- 
mits and for directions to the Government of 
Uttar Pradesh not to introduce the State Trans- 
port service. 

Held, in cases where applications for perman- 
ent permits had been made, it was the duty of 
the Authority under the Motor Vehicles Act con- 
cerned to dispose of them according to law and 
where he has not done so, a writ of mandamus 
could be issued. But where such applications 
have neither been made nor kept pending, no 
writ can issue. 

Directions could not be issued to Government of 
the State of Uttar Pradesh asking them not to 
ply the buses for hire. Moti Lai v State of 
Uttar Pradesh, ILR (1951) 1 All 269: AIR 1951 
All 257 (274, 284 (Pi B) (Prs 82, 129) (FB). 

Art. 226 — Income-tax Act (1922), S. 45 — 

Exercise of discretion — Income Tax Officer de- 
clining to hear and consider application of asses- 
sce under S. 45 for an order of stay of collection 
of tax pending appeal from assessment order — 
There is failure to perform duty cast on him by 
I he section and is enforceable by mandamus. 
See Income-tax Act (1922), S. 45. AIR 1957 
Andhra Pradesh 114. 

Art. 226 — Administrative orders — Interfe- 
rence under Art. 226 — Settlement of fisheries in 
Assam — Mandamus against State Government 
directing them to hear appeal according to law 

— Cannot be issued — Petitioner entitled to 

Mandamus if there is breach of statutory pro- 
vision — If there is violation of any contractual 
obligation, the remedy is to bring a suit — Fishery 
Rules (Assam) AIR 1964 Assam 56 (57, 58) 

(Prs 6, 7) (DB). 

Art. 226 — Mandamus. 

Relief against illegal taxation - — Customs duty 

— Demand notice issued in the absence of 

statutory provisions authorising it — Partv can 
come to Court under Art. 226 and ask tor issue 
of writ of mandamus directing Government^ autho- 
rities not to enforce the notice. ILR (1958) 10 

Assam 311 : AIR 1959 Assam 136 (138, 139) 

*Pt A) (Pr 9) (DB). 

Art. 226 — Mandamus — Want of notice — 

Of order of requisition under S. 3 (2) of Assam 
Act (XXV of 1948) — Order sought to he given 

eff CC ( to Issue of mandamus. See Assam Land 

(Requisition and Acquisition) Act (XXV of 1948), 

S. 3 (2). AIR 1958 Assam 140 (DB). 

\ r l 226 — Mandamus against Administrative 

authorities. 

Where an order of assessment is an administra- 
tive order there can be no doubt that by a writ 
of mandamus the High Court could compel the 
assessing authorities to act according to law. 
But before such a writ could be issued, it must 
be clear on the language of the statute itself that 


the action of the authorities was m contravene 
tion of the law. The petitioners must satisfy the 
Court that there was a clear duty incumbent upon 
the assessing authorities to act in accordance 
with certain specific provisions of the law and 
that they had failed to discharge that duty and 
have acted in contravention of the law. 61 Bom 
LR 1: ILR (1959) Bom 923: AIR 1959 Bom 372 
(380) (Pt G) (Pr 18) (DB). 


Art. 226 — Mandamus — Authority discharg- 
ing administrative functions — Mandamus agalnsl 
illegal assessment — Sea Customs Act (VIII of 
1878), S. 87. 

An assessing authority discharging an adminis- 
trative function is not above the law. The assess- 
ing authority is bound to assess the duty accord- 
ing to law and if the very basis of the assessment 
is illegal, a writ of mandamus may well issue com- 
manding the authority to forbear from enforcing 
the illegal order : AIR 1959 Bom 372, Relied on. 
65 Cal WN 153: ILR (1961) 2 Cal 265: AIR 1961 
Cal 636 (639) (Pt B) (Pr 12) (DB). 


Art. 226 — Assessor acting ultra vires — 

Writ of mandamus against order of assessment 
can issue. See Municipalities — Bengal Municipal 
Act (XV of 1932), S. 128 (1). (’64) 68 Cal WN 

949. 

Art. 226 — Administrative orders of Auditor- 

General of India — Jurisdiction to interfere — - 
Art. 148 (5). 

Power has been given to the President and/or 
Government to frame rules which will regulate 
the conditions of service of certain class of Govern- 
ment employees. If an employee is appointed and 
no rules are made which will govern his conditions 
of service, then the matter must be dealt with 
administratively. If there are rules, and such 
rules are violated, recourse could at once be 
had to the High Court. But the Court is not 
concerned with administrative orders or viola- 
tions of merely administrative practices. 

So far as the petitioners, who were employed in 
the Subordinate Accounts Service in the Indian 
Audit and Accounts Department were concerned, no 
statutory rules have been framed governing their 
conditions of service. So far as promotions were 
concerned there are some statutory rules stating 
that the Comptroller and Auditor General of 
India would have the right administratively ta 
promote such an employee or not to promote 
him. As long as he did not violate the constitu- 
tional safeguards there is no limit to his powers 
and as long as he exercises his powers adminis- 
tratively in a bona fide manner, no Court can 
interfere. Held, further that the High Court had 
no jurisdiction to interfere because the Comptro- 
ller and Auditor General was beyond its juris- 
diction. The Accountant General of West Bengal 
and the Deputy Accountant General (Administra- 
tion), West Bengal are bound to give effect to 
the directions given by the Comptroller and 
Auditor General of India, and consequently * 
Writ of Mandamus could not and should not he 
issued upon them. 1959 Cal LJ 30. 


Art. 226 


Mandamus against executive 


e High Court has jurisdiction to issue a writ 
andamus against a responsible otTicer within 
jurisdiction of that Court who is allege 
renting the illegal order or making! he die- 
equisition. A. No. 109 of 1900 in i M.sc App 
289 Of 1956 (Bom). Distmg (J959) 1 Lab 
49: ILR (1959) 2 Cal 162: (19o8-59) 15 FJB 
AIR 1958 Cal 570 (574, 675) (Pt G) (Pr 24). 
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Art. 226 


Mandamus 


orders. 


Administrative 


Even in the case of administrative orders, 
public officers must be kept within the four cor- 
ners of the law. 69 Cal \VN 373 : AIR 1936 Cal 
96 (99) (Pt C) (Pr 10). 

Art. 226 — Mandamus — Order of District 

Magistrate under S. 18, Arms Act, cancelling 
licence without recording reasons — Interference 
— (Arms Act (1878), S. 18). 

The District Magistrate acting under S. 18, Arms 
Act, cancelled the licence of the petitioner without 
recording reasons and simply basing his order on 
Police Report. The petitioner applied for a writ 
of mandamus directing the District Magistrate to 
cancel or withdraw the order of cancellation of 
the fire-arms licence. At the time of the applica- 
tion the holder of the licence had sold his gun 
and the licence itself had expired and the Police 
Report indicated that a riot might break out at 
any time and the petitioner lias been found shoot- 
ing off his gun on his roof. 

Held, that though the order of the District 
Magistrate was not in accordance with law, on 
the fads and circumstances of the case, the High 
Court should not interfere and make the order 
Praved lor. 59 Cal \VN 373: AIR 1956 Cal 9G 
(99) (PI I)) (l»r 10). 


Art. 226 ( 1 ) 


Mandamus 
Powers of 


Application by 
iiigii Court — 


^ * 

Railway servant — 

• " " ” aaifell V>UIII | 

(Government of India Aci (1935), S. 241 ( 2 )). 

Where a Railway servant applies under Art. 226 
lor issue oJ a writ of mandamus against the 
General Manager of the Railway directing him to 
lorbear from giving effect to his order requiring 
the petitioner to undergo a test lor passing effieb 
ency bar when he has already undergone such 
test, the High Court can only investigate as to 
whether the law has been observed. It can see 
that the rules promulgated under S 241 (2) of 
the Government of India Act have riot been vio- 
aled. It however any ‘administrative error’ has 
been committed, il cannot remedy that AIR 1954 
Cal 187 (188) (Pt A)(Pr 6 ). 

—Arts. 220 and 265 - Sales lax - Assessing 
officer acting oulslde his jurisdiction In imposing 
lax — Authority seeking to collect such tax — 
(-Ili 7 .cn has right to call in aid Art. 265 & seek as- 
sistance of High Court - (Sales Tax - .Madras 
General Sales lax Act (IX of 1939), S. 3). 

1 he finality of an assessment under the terms 
o taxing statute is not always or necessarily con- 
clusive ol the legality of the assessment An 
assessment made without jurisdiction, or in pur- 
suance ot a provision which is found to be ultra 
vires, continues to he unlawfui. 

Where an assessing officer acts outside the 

boundaries ot his jurisdiction, his acts would to 

that extent be null and void. If any authority 

seeks to collect a tax so imposed, the citizen can 

al! in aid Art. 20a and seek the assistance of 
the High Court. 

Held, that a writ of mandamus should issue 
directing the salcs-tax authorities to forbear from 
collecting the amounts of tax as it was imposed 
without jurisdiction. (1959) 10 STC 345 • 19V) 
Mad v.N 325: ILK (1950) Mad 760 72 Mad LW 

ml Nn IJ <J7: A,l{ Mad !w 2 

(483, 380) (It R) (I» rs 3 ^ 33 j (OR). 


Jurisdiction 26 M‘ ln dumu.s - Failure to exercise 
jurlsdkllon — Lrror apparent on face of record. 

mcome e tax SS for CC ..,~ 0mpany which was messed to 

Vol. 4.j Fn*D. 76. 
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certain percentage of the net profits which was 

, I I 1 | • | ^ commission 

as per the Articles ot Association and the resolu- 
tion of the company. The Income-tax O/ricer dis- 
allowed the claim on ground that it was practi- 
cally sharing the profits between the Managing 
Director and the Company and as such it was not 
a permissible deduction. The order was confirm- 
ed in appeal by the Appellate Assistant Commis- 
sioner and subsequently by the Appellate Tribu- 

na ' , I " a r « v,s, °" ,ilcd m ' d er S. 33- A. Income-tax 
Act before the Commissioner of Income-tax the 
as sos see claimed exemption under Notification 
£\°- °/8 * • Income-tax. dated 21st March Fr>9 
Ibe Commissioner declined to interfere with the 
order hut there was no indication in his order 
Whether he had considered that the case was 
within the exemption laid down in Ibis notifica- 

d!’r \rl "‘r f 11 ’?! assessec thereupon applied uti- 
lcr Art. —6 for the issue of u writ of mandamus 
nr other appropriate writ. 

Held, that the orders of Income-tax Authori- 
ics lel l no room tor doubt that the disallowance of 
e claim made on behalf of the company to deduct 
the commission paid to the Managing Director 
was only on the ground that it was a division of 
he profits and therefore, the assessee was undou- 
btedly within the purview of the Notification gra- 
nting exemption, and the Commissioner of Income- 
ax had misdirected himself & failed to exercise 
Hie lurisdiction vested in him bv law. Further there 
was an error apparent on the face of the record 
as, on the facts lound, the rejection bv the Com- 
missioner ot the petition was not justified in law. 

(Income-tax Commissioner directed to restore 

the petition to Ins file and dispose it of according 

to law i (19.*-!) 26 I i I! 367: A I It 1954 Mad tils 
U120) (P, B, ,p rs o, 7) (DB) IU M' d H18 

—Arts. 226, 19 ( 1 ) (f). 31 - Settlement of cer- 

Order ot < 's’ 1 n Und P r P riv »‘® agreement- 

, ,, ol S. D. O. asking tiiem to move awav un- 

der threat of prosecution — Legalitv — Order 
held not covered by Ss. 00 to 64 of Hi)) Peoples 
I'gu a ion and ml ringing rights under Arts. 19 (1) 

), and .it — Stale cannot shelter under Ibe cloak 

that it was purely on administrative order Ju 

risdiclion of High Court — Abolition of right of 
appeal by virtue of certain changes in the admi- 
nistrative setup _ Effect - Writ of mandamus 
issued compelling the authority to art in accor- 
dance with law. AIK 1961 Manipur 21 (23 •>«) 
(Prs. 9. 10. u, 12. 13). ’ 

—Art 226 — Excess in exercise of statutory po- 

uioilatlon O (Kcqui S |flo'n) ,S Act C (0 > 3 of 

The Court can undoubtedly check’ any " ex- 
cess in the exercise ot a statutory power To ex- 
ercise a statutory power for achieving a collateral 
obieet ,.e tor any purpose other than He one 
or which the power is given bv the statute is 

bv Ccnt°"| er p T, ‘ e po "' tr conferred 

m a. 3 (l) ol Central Provinces and IW-ir 

()3 ol 1948 on tlie Government is very wide' The 
statu e does leave the determination of the ncces 
S. V lor requisition to the discretion of the autho- 
rity empowered by or under the statute Bu he 
authority exercising the power ot requhition mi st 
ai I bona fide and can only use the power lor lul- 
Idluig ends permitted by the statute. Where the 
order ot requisition was not dictated bv the ne 

r ii ' 2 ProvdW accommodation to an otTiclr 
of the State but was devised as a means to eject 
he petitioner because of the religious suscent hi 
Hies of the landlord, the order is a misuie of 
the power given by the statute and cannot he 
sustained. AIK 1960 SC 222. Distmg. C " e° Law 
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Ref., ILR (1951) Nag 959: AIR 1951 Nag 158 

|DB) 141 ’ 142 ^ * Pl A ) ( Prs 18, 21 ’ 22 » 30 < 32 ) 
Art. 220 — Mandamus. 

Interlerences with the liberties and properties 
of citizens have to he supported by some law, and 
Ihe Stale must support the legality of its actions 
before the High Court. AIR 1931 PC 248. Foil. 

\\ here, therefore, the petitioner was in pos- 
session of the property in dispute under a right 
and the ollicers o! the State in dispossessing him 
acted unreasonably, arbitrarily and in a manner 
not contemplated bv law: 

Iletd, that the petitioner was entitled to the 
Issue ol a writ quashing the order of dispossession 
and to an order for his possession being restored. 

Held lurther, that if there was no lawful autho- 
rity or legal order by which the petitioner could 
be dispossessed, the mere tact that possession had 
been given to somebody else could not be a 
ground lor not setting aside an illegal order and 
io direct the undoing of an act which had been 
done through a manifest illegality ILR (1954) 
Pun.j 211: AIR 1954 Puni 151 (154) (Prs 11, 12, 
13) (DB). 

Art. 226 — Mandamus, writ of — Mandamus 

ordering municipality to deliver back property — 
{Municipalities — Tripura Municipal Act, II of 
4349. T. E.) 

Petitioner occupied a market site belonging 
to t he municipality with t lie permission ol the 
municipality and built on it with their permission 
or at least with their knowledge, and they had 
been accepting rent lor the same, and his posses- 
sion was about 5 years old when he was ejected 
bv force. 

Held, that there was nothing in the Tripura 
Municipal Act (II of 1349 T. E.), which autho- 
rised the Municipality to eject the holder of a 
site like the petitioner, in the manner the peti- 
tioner was ejected. Therefore the action of the 
Municipality was without the authority of law 
and therefore illegal and without jurisdiction. If 
the petitioner had no right to continue in posses- 
sion the only course open was to eject him by 
having recourse to a civil suit, in which alone the 
question of the rights involved could be decided. 
AIR 1955 Pepsu 60. Rcl. on. Thus there was a clear 
breach of the legal rights of the petitioner and 
he would he entitled to a writ of mandamus. * 
AIR 1959 Tripura 47 (48, 49) (Prs 9, 14, 15, 16, 

17). 

224 (e). Facts giving jurisdiction. 

• Art. 226 — Appeal against order under S. 76 

nf U. P. Municipalities Act (1910) by Municipal 
Executive Officer dismissing Municipal employee 
tiled 10 days alter dale of order — No period of 
limitation for appeal provided by S. 76, or any 
bye-law — Period of limitation prescribed by 
S. 61 (2) does not apply — Dismissal of appeal 
by President by applying S. 61 (2) held wrong- — 
President held to have refused to exercise juris- 
diction vested in him — Mandamus to hear 
appeal on merits issued. Sec Municipalities — U. 

P Municipalities Act (II of 1916), Section 61 (2). 
1963 All LJ 992. 

Art. 226 — Mandamus — Orders without Juris- 
diction. 

An order was passed bv the District Magistrate 
directing Sub-Divisional Officer to eject refugees 
living in certain villages from all the lands by 
certain date as the said lands were to be allotted 
to the retired servants of the old Rampur State. 

In view of this order, the Sub-Divisional Officer 
issued an order to the Tahsildar to eject those 
persons from the lands in dispute occupied bv 
them and in case of objection to dispossess them 
?rom the hind through the help of the police i 


Held, that those orders were without Justifies 
tion. They certainly tended to affect (he right* 
of the petitioners in their possessing the lantf 
hicb they had occupied in certain circumstances 
I beret ore, these orders were beyond the jurisdic- 
tion oi the District Magistrate and the Sub-Dfvi-- 
sional Officer and therefore, a writ of mandamus 
could be issued to the District Magistrate and 
the Sub-Divisional Officer to withdraw their orders, 
and not to dispossess the petitioners in pursuance 
of those orders. AIR 1955 All 105 (166, 167) 
(PI B) (Pr 4) (DB). 

Art. 226 — Houses and Rents — U. P (Ten>- 

porarv) Control of Rent and Eviction Act (1947),, 
S. 2 — Duly appointed officer — Order of. 
allotments by officer not duly authorised to act' 
under the Act — Order cannot be given effect to 

Petition lor writ of mandamus bv landlord 
allowed. See Houses and Rents — U. P. iTempo- 
rnrv Control of Rent and Eviction Act (3 of 
1917), S. 2. AIR 1954 All 457. 

Art, 226 — Mandamus — License for private- 
stockyard —Power of Municipality to grant — 
Power must be found within the jurisdiction of 
the Bengal Municipal Act or Rule made there- 
under — Issue of Mandamus restraining Commis- 
sioner from giving effect to order passed in excess, 
of power. Sec Municipalities — Bengal Municipal' 
Act (15 of 1932), S. 402. AIR 1957 Cal 460. 

Art. 226 — Jurisdiction — Order cancelling 

Arms licence without recording reasons — Yali- 
ditv — Interference by High Court — Mandamus. 
See Arms Act, S. 18. AIR 1955 Cal 599. 

Art. 226 — Industrial dispute — Party to 

dispute has no absolute right to insist upon tri- 
bunal deciding in first instance a mixed question 
of law and fact, although the question relates to 
its own jurisdiction — No writ of mandamus will 
issue See C. P. Code (1908), O. 14, R. 2. AIR 
1962 Mys 108 (DB). 

Art. 226 — Co-operative Society — Finding of 

Registrar that dispute docs not concern business 
of society — Petition lor writ of mandamus — 
Maintainability. Sec Punjab Co-operative Socie- 
ties Act (XIV of 1955), S. 50 (3). AIR 1957 PunJ 
61 . 


224 (f). Mala fide and arbitrary exercise of 

power. 

Art. 226 — Mandamus — U.P. Sales Tax Act 

(15 of 1948). S. 7-E — Composition fee — Gov- 
ernment Notification No. ST-349/X D /- 28-1-195S 
fixing the time limit and authorising Sales Tax 
Commissioner to extend it — Power held not arbitr- 
ary or infringing Art. 14 of the Constitution — 
Petitioner not giving reasons for applying late— 
Extension of time refused — Question of manda- 
mus did not arise. See Sales Tax — U.P. Sales 
Tax Act (15 of 1948), S. 7-E. ILR (1963) 1 AW 
892. 

Art. 226 — Mala tides — Examination Board 

— Result of enquiry — Delay in communicating. 
— Punishment imposed on candidate for malpra- 
ctices in examination — No want of bona Tides. 

AIR 1955 NEC (Andhra) 5823. 

Art. 226 — Mandamus — Issue of writ — 

United Khasi Jaintia Hills District — Lvngdoh— 
Issue of licences — Orders under colour ol autho- 
ritv — Mandamus Sec Ibid, Sch. ^ L Paia, 
8. AIR 1958 Assam 33 (DB). 

Art. 226 — Scope — Administrative order — 

Liability to challenge — Officer vested with dis- 
cretion to issue licences — Dishonest exercise o 
discretion and issue of licences in discriminatory 
manner — Application lor mandamus or direc- 
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Ifion — Competency. See Ibid, Art 14 53 Bom 

LR 393: AIR 1951 Bom 132 (DB). 

Art. 226— Mandamus— Powers o( High Court 

— Wrong order. 

So long as the Assessor Inspector has acted with- 
in the four corners of the Bengal Foodgrnins (Dis- 
posal and Acquisition) Order, 1947 and it is not 
shown that lie Inis acted nuda fide, the High 
Court lias no jurisdiction to interfere with his 
order merely because he may have made a wrong 
measurement of stock and may have made a wro- 
ng estimate as to the quantity of paddy to 
be exempted from acquisition 50 Cal W.N 
137: AIR 1952 Cal 100 (102) (Pt D) (Pr 34). 

224 (g). Matter involving decision by executive. 

Art. 226 — Man damns, writ of — Administra- 
tive net — Disregard of mandatory provisions of 
law — 1. P. Police Regulations — High Court can 
Interfere. 


Art. 226 — .Mandamus — Posts and Telegraphs 

Manual, Rules 32- A to 32-C in Yol. [V & Sell. 
3 in Yol. HI are executive instructions not statu- 
to > rules — W rit of mandamus is issued only 
when statutory rules are violated. 

I be Post and Telegraphs Manuals mainly con- 
tain iuIcs intended lor the guidance and instruc- 
tions to officers oi the department in the perfor- 
mance of their administrative and executive du- 
ties. Excepting in few cases, where thev are 
expressly so indicated, the Manuals do not con- 
tain, .statutory rules. Rules 32-A to 32-C in Yol 
I\ and Schedule 3 in \ ol. III are merely exe- 
cutive instructions or administrative rules and 
have not Ihe sanctity o! statutory rules Tliere- 
lore. strict compliance ol these rules may he 
dill bruit ol enforcement by issue of mandate: AIR 
1955 Cal 166 and Civil Rule No. 3015 of 1059 
dated 1 4 -0-1961 (Cail, Foil. (1964 ) 9 Fnc LR 
71: AIR 1965 Cal 208 (300, 301) (Pt A) (Pr 7) 


1962 All 
(Prs 15, 

Art. 


Even an administrative a. lion taken bv the 
executive olFicers will tall within the ambit of 
"'I'd jurisdiction it >uch action in found to be in 
complete disregard ol the mandatory provisions of 
law and is mala tide. Ihe provisions contained 
m Poln e Regulations are riot mere administrative 
directions but are to be treated as it they were 
a part (0 statutory law. Ihe action of Hie police 
officers in opening a history sheet of the petitioner 
in defiance ol the provisions ol the Police Regula- 
tions is without jurisdiction, mala fide and impro- 
per and Ihe High Court can direct a writ of manda- 
mus in be issued to the olFicers directing them lo 
forthwith close Ihe history-sheet of the petitioner. 
AIR 1961 SC 751 and ILK (19591 2 All 115 Ref 
on. 1962 (1) Cr U 547: 1962 All WR (HC) 317: 

Cr R. 192: AIR 1962 All 210 (218, 219) 
16, 17). 

226 — Mandamus — Executive routine 
orders — Defect in — Court ought not lo take too 

technical and narrow view of the orders 

Dist. Magistrate of K. authorising his successor to 
take up House Rent Control work — Successor 
Dist. Magistrate allotting house in dispute to M. 
— Former Dist. Magistrate's order found defec- 
tive— Held, that order of allotment was valid and 
operative. See Houses and Rents — U. P. (Tem- 
porary) Control of Rent and Eviction Art (III of 
1947), S. 7. AIR 1955 NIC (All) 2703 (I)R) 

Ails. 226 and 19 — Maud arnu.s — Police 

opening history sheets and watching movement of 
petitioner — Action in accordance with Police Re- 
gulation — Not a violation ol lrcedom guarante- 
ed by Art. 19 — Court will reluse to interfere 
with the action of Police as such interference 
would lie putting in jeopardy the safety of the 
community at large in Ihe locality. AIR 1962 
All 216, Di sting. 1962 All LJ 1152: 1963 All WR 
(HC) 17: (1963) 2 Cr LJ 201 (All). 

Art. 226 — Nationalisation of motor trans- 
port —Transport Authority refusing to issue per- 
mits to private owners under direction of Exe- 
cutive — Legality — Law of nationalisation bv 
Legislature — Validity — * Grant ot mandamus 
See Ibid, Art 


• • I t.l 






(OB). 

Art. 226 


19 il) (g). AIR 1954 Assam 212 

• Indian Railway Establishment 
Scope — General Manager of Rail 


Code, R. 157 - 
wavs can make rules in exercise of powers under 
R 157 — Order dated 14th May, 1953 passed bv 
General Manager of Central Railway— Held, order 
bad the clfect of Rule made under R 157 ~ 
Order was binding on both parties — General 
Manager failing to discharge bis duty — Writ of 
mandamus should issue. 66 Rom LR 773: UR 
1965 Bom 267 (270, 271, 272) (Pr 9). 


oil iecr in service hook of subordinate olficer — 
Lxpunging of — Writ for. does not lie — Bengal 
Subordinate Services (Discipline and Appeals) 
Rules (1936). 

V superior officer must be free to express his 
si nee re opinion about lii> subordinate and bis work 
which lie lias to examine and, supervise. Such 
remarks In superior olHcer .ire not even censures. 

1 Ihto in. therefore, n«> statutory or legal right of 

'lie subniduiate on which lie can found his "claim 
under Ail 226 lor a writ to expunge remarks 
made by the superior officer in the service book 
“I ,hr subordinate. Even an order of censure 
would be excluded under Rule 10 of the Bengal 
Subordinate Services i Discipline and Appeal! Rule* 

I 64 Cal UN 857: (I960) 2 Lab LJ 502: MR 
1961 Cal 164 (164, 165) (Pt A) (Prs 4, 5). 

~ Ma " da ™ us - <*f mandamus 

against Railway authorities. 

In an application under Art 226 for a writ 
mandamus against the Railway Authorities. 
Il'Ch Court has no jurisdiction to interfere with 
the internal administration of a Railway and Ihe 
onlv question that can be investigated is whether 
l ie authorities concerned have acted in excess of 
the powers coni erred on them bv statutes or statu 

S) ! A,K 1955 “ « 

Wj. 226 (1) Mandamus — Issue of writ 
respecting Govci nment s illegal order under S. 10 

!;!■ sr. v - 

A writ of mandamus docs lie to control adminis- 
,r '! llvc act ? "here such acts interfere with the 
innate rights of citizens and where the exercise 
nl such executive acts is arbitrary and illegal 
Thus where the order of the Government un-' 
der S. 10 (3) of the Industrial Disputes Uq is 
not warranted under the law and infringes the 
tundamentai rights of the petitioner relief under 
Art. 22G can be granted. AIR 19.53 All 25 Diss 
' rom. 1 953 Ra.| L\V 509: II.lt (1953) .') R.,j 
AIR 1953 Raj 188 (193) (Pt II) (Pr 26) (DR) 

19G:t n SC C< 1811 0 ] VerrUled an ° (her poinl in’ AIR 

~ Ails. 220. 19 (1) (t) — Mandamus — |> ( .(i 
turner "Mingtiilb deprived of his properly bv 
(xeiutnc authority _ .Mandamus against ( -' xrrl j. 

Where time is anv enernaehnient on the inti 
'""lei' iuiid.niieiil.il rights under \, | p, j, . 

ng.i d.iig Ins properly hv wrongfully taking nos 
session the sain, In II, c exeeulne authorilieJ 
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and also by keeping the petitioner and his manager 
behind the bars, the latter is certainly entitled to 
get a writ of mandamus issued against the autho- 
rities. AIR 1950 Tripura 9 (16) (Pt F) (Pr 35) 


225. Against whom can be Issued, 
(a^iftlucational authorities. 

(b) Government. 

(e) Individual officer. 

(d) Private individual. 

(e) Quasi . judicial authority. 

See also Note 249 

(f) Statutory bodies of fluctuating 
nature. 

Vte^'-Cnivcrsitics. 

(h) Body of persons holding office. 

(i) Order merging in appellate order. 


225. Against whom can be issued. 

Art. 226 — Mandamus — Against whom can 

issue — Mandamus directing to do what is beyond 
powers is futile. 


Mandamus will issue only to a person, who 
is under an obligation by the statutes or rules 
having the force of a statute, to do a particular 
act. An olTicer cannot be directed by means of 
a writ of mandamus to do what he, under the 
statute, could not do and which is beyond his 
legal powers. A petition for directions to an 
officer to carry out anything which it is incompe- 
tent for him to do will be a futile one. AIR 
1960 Andh Pra 431 (435) (Pt B) (Pr 18) (DB). 


Art. 226 — Mandamus — M. B. Police Re- 
gulations — No mandamus can be issued against 
public servants who are not before the Court AIR 

1954 Assam 74 (75, 76) (Pt B) (Pr 6) (DB). 

Art. 226 — Company — Writ against — 

— Mandamus and certiorari cannot be issued 
against company. AIR 1956 Kutch 9 (10) (Pt A) 
(Pr 8). 

y 225 (a). Educational authorities. 

J® Art. 226 — Mandamus against public autho- 

rity — Assam Aided College Employees Rules 
(1960) — Rules in nature of adminis- 

trative instructions without any statu- 
tory force — Direction by Direct- 
or of Public Instruction, relying upon Rules, to 
Governing Body of aided college — Governing 
Body carrying out terms of directions & passing 
order aiTccting rights of employees — Employees 
cannot seek enforcement or non-enforcement of 
Rules by maintaining writ petition against Direct- 
or of Public Instruction as Rules confer no rights 
on them. AIR 1963 Assam 46, Reversed. 


There is no law to prevent the State from 
prescribing the conditions for giving grants-in-aid 
to educational institutions by mere executive ins- 
tructions which have not the force of statutory 
rules. The Assam Aided College Empolyccs Rules 
(I960) regarding Conduct and Discipline of Em- 
ployees of Aided Educational Institutions admit- 
tedly have no statutory force and are framed in 
order to give revised grants to private colleges to 
enable them to give higher scales of pay, etc., to 
their teachers in accordance with the recommenda- 
tions of University Grants Commission. Where 
such conditions of grants-in-aid are laid down by 
mere executive instructions it is open to a pri- 
vate college to accept those conditions or not to 
accept them. It is only for the governing body 
of the College to decide whether to carry out any 
direction contained in mere administrative instruc- 
tions laying down conditions for grant-in-aid. 
Further it is open to the Governing Body not to 


carry out any such instruction which is not bas- 
ed on rules having statutory force, and then it 
w®ujd naturally be open to the State to consider 
what grant to make. But if the Governing Body 
chooses to carry out the instruction, it can hardly 
be said that the instruction is being carried out 
under any threat It is not open to a teacher 
to msist that the Governing Body should not carry 
out lie instruction. The rules for the purpose of 
grant-in-aid being — as in this case— merely exe- 
cutive instructions confer no right of any kind on 
teachers and they cannot apply to the High Court 
lor a mandamus against the State through the 
Director ol Public Instruction for enforcement or 
non -enforcement of the rules, even if indirectly 
there may have been some effect on them because 
ot the grant-in-aid being withheld by the State 
m whole or in part : AIR 1963 Assam 46, Revers- 
ed A R 1959 SC 694, Rel. on. State of Assam 
v. Apt k umar, (196o) 1 SCWR 984 : (1955) 2 SCA 
376 : AIR 1965 SC 1196 (1200) (Prs 12, 13). 


Art. 226 — Scope. 

Director of Education held has no authority 
either to refuse to grant or to grant permission to 
teachers to appear at University examination — He 
cannot be compelled to grant permission, only 
because such permission is granted to some — 
lie can only grant leave of absence but only at 
appropriate time and not in advance — Promise of 
leave in advance is not binding on him. AIR 1953 
Ajmer 26 (27) (Pt A) (Prs 6, 7). 


Art. 226 — Mandamus — Object of — Power 
of High Court — (Intermediate Education Act 
(1921) as amended by U. P. Act (V of 1941), S. 15 
— Regulations under Ch. VI, R. 1 (1)). 

1 he object of a mandamus is to compel per- 
formance of a legal duty cm the part of some per- 
son or body entrusted by law with that duty. 
The Court in a proceeding for mandamus will 
never sit as a Court of appeal. Where the U. P. 
Board of High School and Intermediate Education 
withheld the result of a candidate and upon his 
writ petition the High Court holding the Hoard 
guilty of extraordinary and unreasonable delay in 
holding the inquiry directed 1 he Board to declare 
the result within two days of the date of 
order : 

Held, that after having considered the totality 
of the circumstances of the case, and having 
particular regard to the fact that some of the 
delay in completing the investigation was also 
occasioned by the candidate, the mandamus 
should have directed the Board to perform its 
statutory duty, namelv, to conclude its investiga- 
tion within the shortest possible time AIR 1954 
SC 217, Rel. on. 1958 All LJ 879: AIR 1959 All 
226 ( 229) (Pt A) (Prs 16, 17, 19) (DR). 

Art. 226 — Mandamus — Principal of College 

— Refusal to readmit student who had failed in 
University Examination — Application for writ — 
(Agra University (VIII of 1926) — Ordinances 
framed under, Cb. 20, R. 3; Ch. 29-B, R. 2 (2)). 

Held, on facts (i) that the petitioner (M. Sc. 
student) could succeed only if two conditions 
were fulfilled: first that she had a legal right to 
be admitted to that class and second that there 
was a legal dutv east on the Principal to admit 
her; (ii) that neither the Agra University Act nor 
the Rules framed thereunder gave the petitioner 
any right to secure admission into t lie class she 
wants, nor was there any legal or statutory dutv 
on the Principal of the College to admit her. 
Admissions of students are deemed to be domestic 
affairs of the institution concerned and are left to 
the discretion of the authorities. Such matters 
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are not amenable to a writ of mandamus. 1958 
Ail LJ 899: AIR 1959 AH 224 (225, 226) (Prs 3,8, 
10 ). 

Art. 226 (1) — Mandamus — Publication of 

results In newspaper is not done in performance 
of statutory duty — High Court cannot prescribe 
manner in which Board should publish results — 
(U. P. intermediate Education Act (II of 1921), 
S. 7 (7)). 

The publication of the results in the newspaper 
is not done in performance of the statutory dulv 
imposed on the Board bv S. 7 (7). This statutory 
duty is performed by the Board when it pub- 
lishes the results in the Government Gazette. 
Under the general law of the land also no news- 
paper has a right to have access to the results 
of the Board as soon as they are passed bv the 
Results Committee. When the newspaper takes up 
the work of publishing the results, it does so in 
furtherance of its own trading activities and not 
as an agent employed bv the Board in the course 
of the performance of its legal duties under Sec- 
tion 7 (7). 

Therefore, it is not for the High Court to 
prescribe the manner in which the Board is to 
pertorm its duties in the exercise of its powers 
conferred bv S. 7 (7). ILR (1956) 2 All 12: AIR 

1955 All 595 (60G. 607, 608) (Pi D) (Prs 44, 45, 
49). 


Art. 226 — Mandamus — Issue of — Circum- 
stances justifying — Admission Into College — 
Mandamus. 


1 lie scheme of selection and admission of stu- 
dents does not contemplate anv enquiry' as re- 
gards the correctness of the particulars given in 


the nativity certificate 
Committee or by the 
entrusted only to the 
before admitting the 
Where neither the 
cipal came to any definite 
correctness of the nativity 


Selection Committee withheld 
the name of the petitioner as 
candidates: 


either bv the Selection 
Government. That dutv is 
principal of the College 
students. 

Government nor the Prin- 
conclusion on the 
certificate, but the 


the publication of 
one of the selected 


Held, that the Committee did not discharge the 
duties enjoined on them under G. O. No 1022, 
dated 30-5-1957 and mandamus could he issued. 

1958 Andh LT 149: (1958) 1 Andh \VR 280: ILR 
(1958) Andh Pra 496: AIR 1958 Andh Pra 470 
(471, 472) (Prs 3, 5, 6)(DB). 


— — Arls. 226 and 309 — Quasi-public authority — 
Private institution — Government making grant 
to private school and laying down rules for 
grant — Rules cannot be said to be prescribed 
under Art. 309 — Violation of rules — Mandamus 
cannot be issued — AIR 1954 Trav-Co 199. Rel 
on; AIR 1953 Him Pra 103, Disting. ILR (1962) 
14 Assam 291 : AIR 1965 Assam 52 (53 to 55) 
(PI A) (Prs 4, 9, 14) (I)R). 


Art. 226 —Mandamus against public authority 

— Assam Aided College Employees Rules (I960), 
R- 7 — Not statutory rules — Direction bv Director 
of Public Instruction, reiving upon R. 7, to Gov- 
erning Bodv of Aided College — Governing Bodv 
carrying out terms of direction and passing order 
affecting rights of employee — Employee has 
right to apply for proper writ — High Court lias 
jurisdiction to issue mandamus to Director of 
Public Instruction not to give effect to that direc- 
tion — Gauhati University Act (1947) (as 
amended bv Act II ot 1961). S 22 (g) AIR 1963 
Assam 46 (48, 49) (Prs 8 to 13). 

t Reversed in AIR 1965 SC 1196.1 


Art. 226 — Mandamus against Managing Com- 


mittee (or member thereof) of private school in 
West Bengal for Infringement of R, 33 of Revis- 
ed School (’ode — Revised School Code (West 
Bengal) (1930), R. 33. 

The Revised School Code, 1930, in West Bengal 
is not a body of statutory rules. 

The Managing Committee, or the members 
thereof, of a private school in West Bengal can- 
not be held to be a ‘public body' carrying out 
public duties. Therefore, a writ in the nature of 
mandamus cannot be issued against the said 
Managing Committee or the members thereof, for 
infringement of a rule (R. 33, in the instant case) 
incorporated in the Revised School Code. 

In the case of a private school, the Court ought 
not to take too technical view of the administra- 
tive procedure 62 CWN 384 and AIR 1953 Cal 
114, Rel. on 65 Cal WN 1132: 1964 Cal LJ 244 : 
AIR 1902 Cal 20 (22, 23) (Prs 6, 7). 

Art. 226 — Mandamus — Mandamus against 

educational authority. 

When a public officer or a body is required 
under the law to do a certain act upon a given 
State ot facts in a prescribed manner and without 
regard to his own judgment or opinion concerning 
the propriety or impropriety ol the act to he per- 
formed, it is a ministerial act. Merely because 
the officer has to read and to construe a statute 
in order to ascertain the precise dulv which he is 
required to perform, it does not cease to be a 
ministerial act 

Where a petitioner was refused permission to 
appear at the Intermediate Examination bv the 
M. B. Board ol Secondary Education which was 
a statutory bodv and required to act within the 
four corners of the Statute, because it was found 
• hat be did not fulfil certain condition and it 
is found bv the High Court that the refusal was 
ultra vires as he bad fulfilled the requisite condi- 
tion and, therefore, entitled to appear at the 
examination, a writ of mandamus directing the 
Board to act according to law must lie issued 
I960 MPLJ 581 : 1959 Jab LJ 256: 1959 MPC 267- 
AIR 1959 Madh Pra 367 (374, 375) (Pi C) (Prs 44, 
48, 51). 

Ait. 220 — Mandamus — Refusal to admit 

student to college — Mandamus to admit — De- 
lay — Discretion of administrative authorities — 
Interference, 

It was not disputed that the petitioner as well 
as the respondents 7 to 9 did not come under 
any of Rr. 8 to 11 for selection of candidates to 
tlie Medical College. The petitioner was not able 
1° show any rule under which he was entitled to 
preference over the respondents. 

Held, that the High Court cannot sit in judg- 
ment on the wisdom of the Selection Hoard who 
gave preference to the respondents. In the ab- 
sence of any Rules as to how candidates are to 
be selected for the unfilled seals after exhausting 
Rr. 8 to 11, it is not tor the High Court to lay 
down additional rules. The matter was entirely 
in the discretion of the authorities who were in 
charge of the admissoin of the candidates The 
petitioner was not entitled to any relief. Held, 
also that the petitioner had disentitled himself to 
an\ relief on ground of delay in approaching the 
High Court. 1959 MPLJ 541: 1959 Jab LJ 470: 
1959 MPC 473: AIR 1959 Madh Pra 265 (267) 
(Prs 6, 7, 9) (HR). 

Art. 226 — Writ of Mandamus when can be 

issued against college principal directing reinstate- 
ment «f dismissed student. 

Though the provisions of Art. 226 of the Cons- 
titution ol India are apparently wide, directions 
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in the nature of a writ of mandamus should not 
issue except to a public or quasi public body or 
ofiicer which is under an obligation, statutory or 
otherwise to do or refrain from doing anything 
and which is likely to interfere with the rights 
ot persons. The writ can issue even if the peti- 
tioner has his remedy by wav of a suit for de- 
claration ol his rights when such an alternative 
remcdv cannot he adequate as when the relict 
granted would he inl ruetuous when il is given 
hv lapse ol time. A student studying in a 
College has a personal right to continue to study 
therein till the course is completed or he has 
otherwise been removed or expelled in strict com- 
pliance with the rules governing the institution. 

I he Principal ot an institution maintained from 
the 'funds of a public trust contributed from 
public tunds affiliated to the University and go- 
verned by the rules of the University ,and the 
scheme framed bv the High Court is certainly a 
person holding a quasi public office; (Principal of 
the Pachiappa's College, Madras was held to be 
such a person). The maintenance of discipline, 
the upkeep of the necessary tone and standards 
of behaviours in a body of students in such a 
College is primarily entrusted to the Principal or 
other officers of the institution. The High Court 
w T ill not interfere with the discretion of such an 
authority unless it is clcarlv established that the 
authority concerned has not honestly exercised 
the discretion, actuated bv some motive extra- 
neous to the purpose committed to its discretion. 
The principle ot natural justice is an elastic 
conception especially when applied to educational 
institutions." It is wrong to import the concep- 
tion ol “lis” in the dealings of a Principal with 
his students. The Court will interfere, only if it 
be satisfied on a consideration of the entire 
material placed before it that the action of the 
authority concerned is arbitrary, is due to a mala 
fide exercise of discretion actuated by extrane- 
ous circumstances. Case law reviewed 


Held, in facts that the action of the Principal 
in dismissing the petitioner student from the 
College on disciplinary grounds was not arbitrary. 
If so he had disciplinary jurisdiction to ask the 
student to leave the college. 

Though it was not within the province of the 
Court to dictate what the Principal should or 
should not do to meet a particular contingency, 
his Lordship observed that the object or disci- 
pline might have been belter served if the Prin- 
cipal had accepted the unconditional apology 
agreed to he tendered bv the student and the un- 
dertaking by the father guaranteeing the Inline 
good conduct of his son. and magnanimously 
pardoned him as a father would do his son 
rather than pulling a seal of finality in the 
punishment inflicted by him. That would have 
eiihaoeeri the prestige of I he Principal and of his 
college in the eyes ol not only his students pre- 
sent and luture but also the public. 1951-2 Mad 
LJ 568: 1951 Mad WN 875: AIK 1952 Mad 151 
(154, 156, 157) (Prs 7, 16, 18, 19). 

Arls. 226, 14 — Admisisons to educational 

Institutions — Discretion with authorities concern- 
ed — Powers of Selection Board — Delegation of, 
to Principals — Validity — No question of discri- 
mination. 

The right to get admission in any College is 
a matter of discretion with the authorities con- 
cerned. The Gazette notification inviting applica- 
tions has no statutory force. Similarly the 
Selection Hoard appointed bv Government to 
make selections of candidates for admission to 
the Medical Colleges has no statutory function to 
perform. Nor is there any express prohibition in 


the instructions given to the Selection Boar* 
from further delegating their powers to the Prin- 
cipal when an extraordinary situation arises. 

Once discretion was given to the respective 
Principals of the Medical Colleges to make spot 
selection, their exercise of such discretion could 
not be challenged by the High Court under Art 
226. Further, no mala fide was attributed to the 
Principal and he had not exceeded the autho- 
rity conferred on him by the Selection Board. 
Thus there was not only no breach of instruc- 
tions, but the Selection Board and the Principal 
had followed certain reasonable principles in 
making selections. Therefore, the High Court had 
no jurisdiction to exercise its powers under Art. 
226. The question of discrimination under Art. 
14 also did not arise. AIR 1962 Madh Pra 126^ 
Rel. on. ILK (1963) Cut 281 : (1963) 5 Orissa JD 
203: AIR 1963 Orissa 173 (174) (Pt B) (Prs 5 lo 
9) (DB). 

Art. 226 — Mandamus — Reg. XVI (12), 

Rajasthan Secondary Education Regulations, 1957 
■ — Powers of Board to cancel registration — Writ 
of mandamus cannot be issued. See Rajasthan 
Secondary Education Regulations. 1957, Chap VI, 
Rcgn. 16 (12). AIR 1960 Raj 185 (DB). 

225 (b). Government. 

• Art. 226 — Industrial Dispules Acl (1947), 

Ss. 10, 12 — Discretion of Government to refer 
dispute under S. 12 (5) — Scetlon 12 (5) does 
not eonfer power on Government to make re- 
ferenee independently of seelion 10 (1) — Under 
S. 12 (5) Government ean consider other relevant 
facts besides the report of Conciliation Officer — 
Government in considering question of reference 
taking into consideration extraneous matters — 
Writ of mandamus ean Issue requiring Govern- 
ment to reconsider its decision. 

Even if the appropriate Government mav be 
acting under S. 12 (5) the reference must ulti- 
mately be made under S. 10(1). Section 12 (5) by 
itself and independently of S. 10 (1) docs not 
confer power on the appropriate Government to 
make a reference. While deciding whether a 
reference should be made under S. 12 (5) it 
would be open to the appropriate Government to 
consider, besides the report of the Conciliation 
Officer, other relevant facts which may come to 
its knowledge or which may be brought to its 
notice. Just as discretion conferred on the Gov- 
ernment under S. 10 (1), can be exercised by 
it in dealing with industrial disputes in regard to 
non-public utility services even when Government 
is acting under S. 12 (5), so too the provisions of 
the second proviso to S. 10 (1) can be pressed 
into service by the Government when it deals 
with an industrial dispute in regard to public 
utility service under S. 12 (5). 

Whether S. 12 (5) is construed as making it 
obligatory on the Government to make a refe- 
rence when it is satisfied that there is a case for 
reference or as only conferring a discretion, if in 
refusing to make a reference Government is in- 
fluenced by reasons which are wholly extraneous 
or irrelevant or which are not germane, then its 
decision may be open to challenge in a Court of 
law. Though considerations of expediency can- 
not be excluded when Government considers 
whether or not it should exercise its power to 
make a reference it would not be open to the 
Government to introduce and rely upon whollv 
irrelevant or extraneous considerations under the 
guise of expediency. Even in dealing with the 
question as to whether it would be expedient or 
not to make the reference Government must nol 
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aot in a punitive spirit but must consider the 
■question fairlv and reasonably and lake into ac- 
count only relevant facts and circumstances. If 
the work done by the employees prima facie 
justified their claim for classification and if the 
claim was in consonance with the practice pre- 
vailing in other comparable concerns the miscon- 
duct of the employees cannot be used as a rele- 
vant circumstances in refusing to refer the dis- 
pute about classification to industrial adjudica- 
tion. Any consideration of discipline cannot be 
legitimately allowed to impose such a punish- 
ment on the employees. Similarly, even in re- 
gard to the claim for house, if the employees are 
able to show that the profits earned by the 
employer during the relevant year compared !o 
the profits earned during the preceding years 
justified their demand for additional bonus it 
would plainly be a punitive action to refuse to 
refer such a dispute solely on the ground of 
their misconduct. If the Court is satisfied that 
the reasons given by the Government for refusing 
to make a reference under S. 12 (5) are extra- 
neous and not germane then the Court can issue, 
and would he justified in issuing a writ of manda- 
mus even in respect of such an administrative 
order Hence, in such a case issue of writ of 
mandamus against the Government to reconsider 
the question of making or refusing to make 
a retcrenre under S. 12 (5) ignoring the fact of 
miscMiduct o| the employees and considering only 
finch reasons as mere germane to the question 
determining whether a reference should or 
should not he made is justified. State of Bombay 
v. K P. Krishnan, (1960) 1 FLR 392: (1960) 2 
Lab U 592: (1960-61) 19 FJK 61: (1960) 2 SCA 
527: 63 Horn Lit 127: 1961 Nag LJ 205: (1961) 

1 SCK 227: (1961) 2 SCJ 560: AIR I960 SC 1225 
(1225 lo 1252) (Pis 5, 8, 9 to 12, 16 to 18). 


Arts. 226, 72, 75, 161, 162 and 246 — Order 

of Governor commuting death sentence confirmed 
by High Court — Validity — Mandamus direct- 
ing State to execute death sentence — Cannot he 
issued. 


A combined reading of provisions of Arts. 72. 
»5, 101. 102 and 246 of the Constitution and 
those ot Ss. 402 and 402-A, Cr. P. Code, indicates 
that the Stale Government continues to enjov 
the power ol commuting a sentence of death and 
since the expression 'State Government’ means 
the Governor under the General Clauses Act, un- 
der S. 402, Cr. I*. Code the Governor can com- 
mute a sentence of death under S. 402, Cr. P. 
Code. This power is kept intact bv Cl. (5) of 
Art. 72. Therefore, when after its confirmation bv 
High Court a death sentence of an accused found 
guillv under S. 502, I. P. Code, is commuted bv 
the Governor a writ in the nature of mandamus 
commanding the State to execute the order of 
the High Court regarding the sentence ot death 
and treat the order of the Governor as nullity 
cannot he issued. 1962 (1) Cr LJ 241 : 1962 All 
UH (HC) 225: 1962 All Cr R 144: AIR 1962 All 
151 (152, 155) (Ft A) (Prs 2, 8). 

Art. 226 — Writ on Stale Government — 
(.Municipalities — l . P. .Municipalities Ael (II of 
1916), S. 68 (2)). 


A writ in the nature of mandamus according t 
recognition to and approving the appointment I 
the Municipal Board, of I lie petitioner as ove 
seer, cannot he issued against the State Govcn 
merit. AIR 1958 All 681 (682) (P| A) (Pr 1) (DR 

—Arts. 226, 19(1) (f), 51, 152 (1) — Right 
" dam mining lease, whether fundamental right 
Mandamus to State Government to grant minii 
lease. I’. P. Mining Concessions & Mineral Dcvelo 


ment Rules (1940) — See Ibid, Art 19 (1) (f). 
AIR 1958 All 621. 


Art. 22G — Mandamus against Government — 

G. O. No. 615, dated 15-3-1951, Cl. (10) issue* 
under Ss, 3, 4, and 8 of U. P. Industrial Disputes 
Act — Interpretation of — (U. P. Industrial Dis- 
putes Act, (XXVIII of 1947), Ss. 3, 4 and 8). 

Under Clause (10) of the Government Order of 
March 15, 1951, the State Government has un- 
doubtedly been empowered at any time lo refer 
any dispute to the Industrial Tribunal. The for- 
mation of an opinion by the Government as ta 
the existence or apprehension of an industrial 
dispute is a matter entirely within its discre- 
tion and jurisdiction. It is not a judicial or quasi- 
judicial mailer at all. 

Consequently where the State Government slated 
in its order of reference that the industrial dis- 
pute regarding retrenchment rebel and compen- 
sation existed but it was silent as lo the existence 
ot the dispute relating to Ihe re-employment ol 
the retrenched workers or the payment of salary 
to them lor the period of unemployment, the 
Court is not competent to direct the Government 
to refer the dispute regarding which Ihe order 
of reference was silent. AIR 1953 SC 53, Rel on. 
1956 All \VR (HC) 227: ILR (1957) 1 All 212: 
AIR 1956 All 367 (3G8) (Prs 5, 6) (DR). 

Art. 226 — Mandamus against Government. 

Reference to Regional Conciliation Board re- 
garding reinstatement of employee — Award — 
Appeal t<» Industrial Court — Court confirming 
findings ot Board and making recommendations 
to Government lor reinstatement ol employee and 
payment ol past wages — Order of Government 
dated 3rd December, 1949, directing enforcement 
of those findings — Validity. See U. P Industrial 
Disputes Act (XXVIII ol 1947), S 3 (B> AIR 
19.54 All 705. 

I Overruled on another point in AIR 1961 SG 
4 20 1 

—Art. 226 — Fishery Rules — Assam — Ad- 
ministrative orders — Interference under Art. 220 
— Mandamus against Executive — Settlement ot 
fisheries in Assam — Mandamus against State 
Government directing them to hear appeal ac- 
cording to law — Cannot he issued AIR 1964 
Assam 56 (57, 58) (Prs 6, 7) (DR) 


Art. 226 — Mandamus against Government — 

Deprivation of lessee’s right to fishery — Manda- 
mus can be Issued — Assam Land and Revenue 
Regulation (1886), Ss. 147, 151. 


a i i l" i a 


-31. UK 11 


I I i 1 


I ilO 


ic^ntucu iiMK'ry was 

petitioner, a dispute arose as to whether certain 
area was covered bv the lease granted to the 
petitioner or bv lease of another fishery granted 
to the respondent, who had started tishing in 
that area. The State Government directed that 
the respondent should he allowed to fish in 
the disputed area on the ground that the disputed 
area formed pail ol the respondent’s fishery The 
petitioner sought to impugn the order of the 
State Government bv a petitioner under Art 226 


Held, that the petitioner under the settlement 
acquired a right to the fishery which was a right 
to properly and the petitioner could not be de- 
prived of the right except bv the authority of 
law. Under the circumstances, the petitioner could 
appproach the High Court under Art. 226 and a 
mandamus could he granted to the petitioner 
against the Government directing them not to giva 
effect to the order passed bv it. Though no man-* 
damns could be issued against a third party, thad 
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principle could not be invoked in the instant 

mV, 2 - IR i ^ 5 ip sc „ 52 ?* Dis,i " R - AIR iMi a5S 

126 (12/, 128) (Prs 3, 4, 6) (DB). 

——Art. 220 — Mandamus against Government. 

dl | nanl T , if an ‘"dividual makes a demand 
rom his debtor of any amount, that bv itself 
does not give any right to the debtor to ask for 
the issue of a writ under Art. 226, but when the 
Government authorities in the exercise of their 

unon' 6 , <1S such , lssue a notic e of demand, calling 
I* P f erson ‘o P a -V some money, it is not onlv 

a l L a t"° C o by , 3 Creditor - The d ™d 
and ft L ' ? b , l |US lfled , on som e statutory basis 
and it -will no be a valid defence to say that the 

irulividual could well have refused to pay and if 

the Government brought a suit defended the suit 

on anv ground ILR (1958) 10 Assam 311: AIR 

19o9 Assam 136 (138, 139) (Pt B) (p r 9) (DB) 

- Art. 226 Assam Settlement Rules, R 9 

Special or General orders — Meaning of — Rule 
cannot derogate from substantive provision - Re- 
duction in area of Settlement by Commissioner — 
Right under previous settlement put in jeopardy 
by orders complained of — Writ against Gov- 
ernment not to give effect to orders of Commis- 
sioner could be issued as the order was without 
any warrant in law. See Assam Settlement Rules 
n. 2, AIK 19oo Assam 45 (DB). 

~ A n r t ls ‘ 22 ®, a . nd I* 11 ~ Mandamus —Government 
T, ( ,,a . ini for arrears of salary — Manda- 
mus for direction to authority to pay will lie. 

Where Government employees who are suspend- 
ed for criminal oflence, are afterwards reinstated 
in sei vice as the allegations levelled against them 
are found untenable and where they ask onlv for 

*. ft? 1101 * 10 the authorities to pay the arrears 
ot 'heir salaries, mandamus lies. AIR 1962 SC 1320 

go) , r S R r 9 | 6 \v S v R f 1 ■ °" U9G5) 2 Lab I.J 

(MB) (Pr 5) 10 8: AIR 1965 Cal 281 < 282 ) 

——Art. 226— Mandamus — Writ against Govern- 
ment — State proceeding to take things which had 
not ves ed in it — Mandamus or an appropriate 
writ will issue against Govt. See West Bengal Es- 

Cal C 350 CCIUiSitiOn ACl (1 ° f 19a4) ’ S ' 5 ' A,R 1957 

7 Arl - 226 — State claiming to be owner of land 

1?. J™? t sess, °n Petitioner and giving him notice 
lo tjuit — \Y nt petition by petitioner for manda- 
mus against State — Maintainability — Petitioner’s 
right to property under Art. 19 (1) (f) how far 
affected — See Ibid. Art 19 ( 1 ) m 4111 loyfi 
Cal 437 (441, 442, 443) (P. A, (Ws 12,' J3, 14 , S 

? 26 — ,} Vril against order of Government 

— Mala fides alleged — Burden of proof — Evi- 
dence Act (1872), Ss. 101 to 103. 

Before a Court can hold that the orders of 
Government are mala fide, facts must be establi- 
shed upon which the Court can hold affirmatively 
that an order was not honestly made or not made 
under a particular provision. It is not sufficient 
to place facts which raised a suspicion that the 
Order might not have been made honestly If 
the Government by its notification wishes to en- 
sure a more reasonable and fair representation of 
all communities in a Municipality it is no evidence 
Ot mala fide. So also ousting of particular com- 
missioner by changing the limits of wards is not 
by itself undesirable. 55 Cal \VN 203: AIK 1952 
Cal 147 (147, 148) (Pt A) (Prs 4, 5). 

— — A r, s. 226, 311, 309, 16 — Appointment to 
Government service - Right of applicant to com- 
pel Government to disclose materials used in 


considering antecedents and character of appli- 
cant Held applicant had no such right. 

No doubt if an opinion or a satisfaction has 
to be arrived at by a particular authority or an 
oil n.er functioning under a statute it may be open 
o the parlies, who are aggrieved by decisions ar- 
nved at by such officer to urge that the opinion 
or satisfaction has been reached by the officer 
or authority concerned on a consideration of ir- 
™® vant materials. But such cases stand on a 
different footing because the statute itself will 
give an indication as to the purpose which is 
sought to he served by the said enactment. But 
appointment to Government service is essentially 
an administrative or executive action. The posi- 
tion may, no doubt be different if the applicants 
are able lo establish that in addition to the right 
to apply and being considered for a particular 
post, they have also a right guaranteed under the 
Constitution to be appointed to the particular 
post. But the constitutional right does not ex- 
tend to conferring a right on any person of being 
appointed to Government service. The nature of 
Ihe materials to he collected and the satisfaction 
that is to be arrived about character and antece- 
dents of the person lo he appointed are entirely 
matters for the appointing authorities, and the 
appointing authorities have a right to be so satis- 
fied especially in view of the provisions of R. 10 
(?h (hi ot the Kerala State and Subordinate Ser- 
vices Rules on these matters before a person 
can be appointed to Government service. When 
there is no right to be appointed, as such to Gov- 
ernment service, and when the limited right 
that is given under Art. 16 (1) and (2) has been 
sufficiently complied with, the grounds available 
to the Government to come to a conclusion one 
way or the other is not a matter which the 
High Court can be called upon to scrutinise, espe- 
< ially when the Government is entitled to pick 
and choose AIR 1965 Ker 19 (26) (Pt C) (Prs 
41, 42). 

Art. 226 — Mandamus — Administrative 

orders — Order of reference under S. 10 Indus- 
trial Disputes Act (1947) — Nature of refusal bv 
Government to make reference based on irrele- 
vant and extraneous considerations — Writ 
against — Maintainable. See Industrial Disputes 
Act (1947), S. 10 (1). AIR 1962 Ker 292. 

Art. 226 — Issue of writ of mandamus — 

(Gwalior State Civil Service Rules, Smt. 1991). 

Where the right which the applicant is seeking 
to enforce in_ the petition does not depend mere- 
ly on an interpretation and construction of cer- 
tain Civil Service Rules but substantially rests upon 
certain doubtful facts which are under ad judication 
in a civil suit and on a controversial legal effect 
of the facts which may be held to be proved in 
that suit, there can be no question of issuing an 
order or a writ to compel the Government of the 
State to pass a pension payment order, parti- 
cularly when the Government is willing lo perform 
the act, but which has for the time being be- 
come difficult of performance by reason of the 
applicant’s civil suit. 

Moreover, to issue an order in the nature of 
mandamus directing the Government to pass a 
pension payment order in such circumstances 
would be “to create a defect of justice” and “not 
to supply a delect of justice” as it would amount 
to a determination of matters which are in subs- 
tantial litigation in the applicant’s suit. (1884) 

12 QBD 461, Ref. ILR (1953) MB 393: AIR 
1953 Madh B 165 (171) (Pt E) (Pr 11) (DB). 

Art. 226 — Mandamus against Government — 

Dismissal of Civil Servant — Power of Higfe 

Court. 
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Held, on (he facts of the case that the prayer 
of the petitioner for the issue of a writ of manda- 
mus against the Government to the effect that 
he had a lien either on the post of a Judge, 
Labour Court or on some equivalent post in the 
Judicial department could not be granted. Since 
the petitioner was simply reinstated in service 
without giving him any particular post perman- 
ently no lien on any post was created. Besides 
that it will be beyond the province of the High 
Court to suggest to the Government to give a 
post to any individual. The Executive must 
have untrammelled powers and any interference 
in their administrative discretion is not called 
for. 1937 MFC 790: 1957 Jab LJ 1115: 1958 
MPLJ 377 : AIR 1958 Madh Pra 135 (139, 140) 
(Pt D) (Pr 24) (DB). 


Where the Government declined to take into 
account the payments to which the religious ins- 
titutions were entitled under S. 5 (1) of the 
Madras Estates Land (Reduction of Rent) Act in 
computing, even on a rough calculation, the 
amounts payable to each of these institutions under 
S. 38 (2) of the Madras Estates (Abolition and 
Conversion into Rvotwari) Act: 

Held, that it being a statutory duty imposed on 
the Government, the obligation could be enforc- 
ed by the necessary directions by the High Court 
71 Mad LW 311 : 1958 Mad \VN 225: ILR (1958) 
Mad 433: (1958) 2 Mad LJ 65: AIR 1938 Mad 
463 (471) (Pt B) (Pr 31) (DB). 

Art. 226 — When mandamus may Issue 

against Government. 


10 (1) of 
refusal is 
based on 
fads and 


Art. 226 — Mandamus — Application by 

Union to direct Government to refer industrial 
dispute — Omission to implead management does 
not take away Court’s .jurisdiction to Issue writ 
— Industrial Disputes Act (1947), S. 10 (1). 

It is unnecessary for any aggrieved person 
moving the High Court for the issue of mandamus 
to direct the appropriate Government to refer an 
industrial dispute under S. 10 (1) of the Indus- 
trial Disputes Act to implead as a party thereto 
the other party to the dispute and hence it can- 
not be urged that the Court has no jurisdiction 
to issue the writ to the Government on the ap- 
plication ot the aggrieved Union without giving 
an opportunity to the employer to show cause 
against its issue. 

A writ of mandamus can issue even with respect 
to administrative acts, the only requirement be- 
ing that there should exist a duly, public or 
quasi-public, in the body to whom the writ is 
addressed to perform that duly. It cannot be 
disputed that a writ of mandamus will lie against 
the Government, if it refused to refer an indus- 
trial dispute for adjudication under S 
the Industrial Disputes Act, ii such 
found to be either not bona fide or 
considerations of wholly irrelevant 
circumstances. Again where the Government docs 
not record and communicate to the parties its 
reasons lor not making a reference under S. 12 
(5), it will be open to the aggrieved party to apply 
to the Court under Art. 226 of the Constitution 
for the issue of a writ of mandamus to direct the 
Government to perform its duty AIR 1960 SC 
1228, Rel. on. 

The act which the Government will, in such a 
case, he directed to do is neither judicial nor 
quasi-judicial. It would, therefore, follow that 
in such cases the Government would not be bound 
to hear the parlies before making a reference 
under S. 12 (5) read with S 10 (1) of the Indus- 
trial Disputes Act. (1960) 1 All ER 274, Rel. on. 

There arc no two parties before the Govern- 
ment when it makes its mind either to refer or 
not to refer for adjudication of an industrial dis- 
pute by the appropriate tribunal and there can 
be no question of affecting the right of any 
party by such an administrative decision. 

Therefore, when the superior Court is approach- 
ed by the aggrieved party to issue a writ of 
mandamus to the Government the only question 
before the Court will be whether to issue a writ 
or not and on that question the only person in- 
terested will be the Government and not the other 
party to the dispute. (1965) 1 Mad LJ 517: 
(1964) 1 Lab LJ 228: ILR (1964) 1 Mad 850 : AIR 
1964 Mad 468 (470) (Pt A) (Pr 2) (DB). 

~ Ar| . 22 0 — Mandamus — Issue of, against 
ijoverument. 


Although mandamus cannot lie against an autho- 
rity lo compel it to take certain action which it 
has refused to take after considering pros and 
cons of the issue involved, vet, where the authority 
refuses to exercise its statutory powers dis- 
charges its statutory duty, mandamus will lie to 
compel it to carry its statutory duties to take up 
the matter and decide it according to law. AIR 
1956 Manipur 4 (7) (Pt C) (Pr 10). 

Art. 226 — Provisional inter-State seniority list 


by departmental committee of State Government 
- — Nature ot — Non-compliance with directions 
issued by Central Government under S. 117. States 
Reorganisation Act — Remedy of aggrieved 
party — Relusal by State Government to forward 
representation — Mandamus it can be issued. See 
Slates Reorganisation Act (1956), Section 115 (5) 
AIR 1962 Mys 112 (DB). 

Art. 226 — Mandamus against Government — 

Mining and other subsidiary rights — Interference 
with by Government by granting contradictory 
lease given to another — (C. P. Land Revenue 
Act (II of 1917), S. 218 (3)). 

Held, on facts that the petitioner having been 
granted a valuable statutory right under S. 218 

Land Revenue Act the Government 
create a hostile right in favour of res- 
without giving adequate notice to the 
and hearing him. The Government 
in this indirect manner deprive the 
ot this valuable right in respect of 
had paid compensation to the owners 
lo the Government. The petitioner was 


(3), C. P 
could not 
pondent 2 
petitioner 
could not 

pelilioner 
which he 
and rent 

1 herd ore, entitled to the issue ot a writ of man- 
damus against the State Government as well as 
respondent 2 not to interfere with the occupation 
of the two fields. ILR (1956) Nag 27: AIR 1936 
Nag 34 (37) (Pt B) (Prs 13, 10, 17) (DB). 

Art. 226 — Mandamus — Resignation bv 
President oi municipality based on vole of no 
confidence — Motion not legally passed — Writ 
to direct Government to accept resignation. See 
Municipalities — C. P. and Berar Municipalities 
Act (1922), S. 21. AIR 1955 Nag 35 (DB). 

• Art. 226— School managed and administered 

bv Brabmo Sainaj is entitled to protection gua- 
ranteed by Art. 30 (1), even though majority of 
students are not of Brabmo faith and no instruc- 
tions in that faith are given — Order of Govern- 
ment interfereing with management is ultra vires 
and void Mandamus will issue on Government 
and direction will issue to managing committee 
ot school lo hand over charge to the committee 
appointed by the Samaj. See Ibid. Art. 30 (1). 
AIR 1962 Pat 101 (IB). 

Art. 226 — Mandamus against Government — ■ 
Rajasthan Municipalities Act (XXXVIII of 1959), 
Ss. 26 (mi, 63 (1) (c) — Removal of members — 
Question regarding disqualification alleged to have 
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been incurred by members of Board under S. 26 
fl1 *) ref err red to State Government — State Gov- 
ernment is under statutory obligation to dispose 
matter without due delay — Government not 
taking action in the matter for long period - — 
Mandamus against State to expedite disposal of 
matter held should be issued.. 1961 Raj L\V 266 : 
ILR (1961) 11 Raj 273. 

Art. 220 — Classification of prisoners — Gov- 
ernment alone can do — Trial Courts are not 
•authorised to do it — Right of prisoner to move 
High Court lor direction. See Criminal P. C 
U898), S. 401. ILR (1959) 9 Raj 1212. 


225 (c). Individual officer. 

Art. 226 — Mandamus — Against whom can 
be Issued — ((Ajmer) Excise Regulation (I of 
1915), S. 16 (4) — Notification No. E (D/3/54- 
PWN I)t. 19-8-1955). 

No writ should issue against the Chief Com- 
missioner who. had at no time prosecuted or 
threatened to prosecute the petitioner. If the 
petitioner wanted any relief, he should have ask- 
ed lor the writ against the Collector of Excise who 
alone controls the action of the officers who are 
bkelv to prosecute the petitioner. 1956 Cr LJ 
657: AIR 1956 Ajmer 50 (51) (Pt C) (Pr 6). 

Art. 226 — Under S. 30. Police Act the Dist. 

Supdt. oi Police is I he only competent autho- 
rin' to pass an order demarcating route for 
iazia procession and not the Dist. Magistrate — 
Order passed by Dist. Magistrate without autho- 
rity and jurisdiction — Mandamus can issue to 
him to refrain from giving effect to the order bv 
entering it in the Teohar Register 1960 All \YK 
(HC) 653 : 1960 All LJ 843. 


Art. 226 — Mandamus. 

Before a mandamus can issue the petitioner 
must show 1 ha t he has a legal right to the per- 
formance ol a legal dutv bv the partv against 
whom the mandamus is sought. There is no law 
under which the Deputy Commissioner has the 
authority or is bound to issue a permit to any 
one to run a butchery shop within the limits of 
a town under any circumstances when the 
Municipal Act does not apply to that place. If 
the Deputy Commissioner has no such authority 
or obligation, there would be no corresponding 
right in the petitioner to insist on a permit from 
the Deputy Commissioner for carrying on his 
trade. Where there is no dutv cast on him bv 
law to issue any permit for running a butchery 
shop a permit issued bv him is one without anv 
authority and its cancellation and a subsequent 
refusal to issue any permit do not contravene or 
infringe any legal right of the person in 
whose favour the permit was originally issued 
AIR 1950 SC 163, Disling. AIR 1954 Assam 74 
(75) (Pt A) (Pr 5) (I)R). 


Art. 226 — Mandamus — Direction when can 

be given — (Municipalities — Bengal Municipal 
Act (XV of 1932), Ss. 21, 529-A). 

No one can he directed by a writ of mandamus 
U) do something which he is not under a binding 
obligation to do. Even alter the publication of 
the final electoral roll, it remains the duty ot the 
registering authority, that is, the Committee con- 
templated bv S. 21 (1) of Act XV of 1932 to 
carry out any further amendments that may be 
directed bv the District Magistrate in an appeal 
under S. 529-A. Hence where the petitioner had 
not impleaded the registering authority as such, 
but had impleaded only the Chairman, who was 
one of the members of the Committee known as 


the registering authority but not also the remain’ 
ing members, the Chairman cannot be directed t© 
amend and republish the final electrol roll AIR 

1955 Cal 541 (543) (Pt A) (Pr 5) (DB). 

-Art. 226 — Consent validly given and suit 
instituted on basis of such consent — Consent 
cannot subsequently be revoked — Mandamus and 
not certiorari to isue restraining Collector or 
Advocate General from revoking consent See 
Civil P. C. (1908), S. 92. AIR 1962 J and K 86, 

Art. 226 — Powers of administrator and Slate 
Government — Public notice issued — Administrator 
must carry out programme — Writ can be issu- 
ed for failure — State Government can cancel 
date fixed for Issue of notice — No writ could 
issue against Government to fix date — City of 
Jabalpur Corporation Act, Ss. 9 (3), 448 and R. 1 

(-) — C. P. and Rerar General Clauses Act* 
S. 20. 

1 he administrator has not been given any dis- 
cretion under the rules framed under the City 
of Jabalpur Corporation Act, in the matter of 
holding elections and after the issue of a public 
notice bv him he has to carry out the programme 
specified in the notice. If the administrator of 
bis own accord fails to earn* out the programme 
lie could be compelled bv a writ of mandamus to 
carry it out. 

1 here is no express provision under which the 
State Government could cancel the programme 
but rule 1 (2) framed under section 9 (3) read 
with section 448 gives unfettered power to the 
Stale Government in the mater of fixing a date 
for issue ol public notice and therefore, under 
S. 20, C. P. & Rerar General Clauses Act Govern- 
ment could cancel date originally fixed and fix 
another. If Government cancelled the programme 
thev must be deemed to have cancelled date of 
issue of public notice. There is nothing in any 
of the provisions of the Act which makes it in- 
cumbent on the State Government to fix a dale 
for issue of public notice by administrator with- 
in any particular period and no writ could be 
issued calling upon the Government to exercise 
these powers under Rule 1 (2). (’52) 1952 Naff 

LJ (Notes) 24 (DR). 

Art. 226 — Mandamus — Writ to subordinate 1 

officers. 

Held, that respondents Nos. 2 to 5 being subor- 
dinate officers could not be issued writ to delivei 
possession of the land to the petitioners as they 
acted in obedience to the orders of their res- 
pective Governments. ILR (1954) Patiala 507 1 
AIR 1954 Peps u 174 (179, 180) (Pt E) (Pr 7). 

225 (d). Private Individual. 

• Art. 226 — Mandamus — Issue of writ to 

private individual — Illegal eviction of displaced 
person — Another displaced person in possession 
— Issue of writ to latter — (Public Premise* 
(Eviction) Act (1950), S. 3). 

Normally, a writ of mandamus does not issue 
against a private individual. The eviction of * 
displaced person in contravention of the express 
provisions of S. 3 of the Public Premises (Evic- 
tion) Act is illegal and a writ of mandamus can 
issue to or an order in the nature ot mandamus 
can he made against the Union of India to re- 
store possession of the property to him irons 
which he has been evicted if the property is in 
possession of the Union of India. II, however, 
the properly is in possession of another displaced 
person and he is not in collusion with the l nioo 
of India or has no knowledge that the eviction 
was illegal, a writ cannot issue to or an order in 
the nature of mandamus cannot he made again** 
him. (1885) 25 LJQB61, Rel. on. Sohau Lai f.. 
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Union of India, 35 Mys LJ 195: (1957) SCJ 489: 
(1957) MPC 460 : (1957) BLJ R 500 : (1957) 2 An 
WR (SC) 50: (1957) 2 Mad LJ (SC) 50: 1957 
All WR 598 : 1957 SCA 417 : 1957 All LJ 382 : 
AIK 1957 SC 529(532) (Pt B) (Pr 7). 

Art. 226 — Mandamus — Issue of writ to 

private individual — Auction-sale in Income-tax 
recovery proceedings while stay-order was in op- 
eration — Sale set aside — Whether auction-pur- 
chaser In possession can be directed to restore 
possession to petitioner. 

In the income-tax recovery proceedings, the 
properties of the assessee were sold by auction-sale 
and possession was handed over to the auction- 
purchaser. The assessee filed a writ petition 
challenging the recovery proceedings and order 
confirming the sale. The sale was effected in the 
teeth ot the stay order and was not legally 
possible. The petitioner stood deprived of the title 
and. possession of his property without authority 
of law and his rights guaranteed under Art. 31 
of the Constitution were infringed. It was not 
disputed bv respondent auction-purchaser that 
High Court could direct the officers who took 
possesison of auctioned properties to restore it 
to the petitioner. The auction-purchasers, how- 
ever, urged that High Court could not order 
auction-purchasers to restore possession to the 
petitioner as they did not hold any statutory 
oil ice. and had also no statutory duty to perform. 

Held, that the High Court could order respon- 
dent auction-purchasers to restore possession ol 
properties to the petitioner. Under Art. 220 of 
the Constitution the High Court was not confin- 
ed to what was known as the High Prerogative 
Writ ol Mandamus in England. The High Court 
was not hound bv its technical limitations. It could 
issue other writs, directions and orders. It had 
jurisdiction to issue such directions and orders as 
the end's of justice required or in order to effec- 
tively repair the breath ol a citizen’s fundamental 
rights. As the source ot t lie auction-purchasers’ 
possesion was statutory action, the incidents and 
liabilities ol such action attached equally to their 
right ol possession. If such action were to he 
set aside and the statutory authority were to 
he directed to undo the wrong bv restoring pos- 
session the purchasers were in the eye of law 
duty hound to aid and assist them. At common 
law they were deemed entrusted with the public 
duty l" give hack possession lo the authorities. 
Mandamus was available against a private per- 
son or bodv, entrusted bv common law with a 
public duly. When all concerned parties were 
before the Court, a complete and effective order 
was appropriate. (1905) 2 ITJ 85: AIK 1900 All 
170 ( 180, LSI) (IM D) (Prs 23, 24). 

Art. 220 — No mandamus against private In- 
dividual — Private or aided Institutions — Mana- 
gers of. are not public authority. 

Unless an individual is acting under some 
public authority no writ of mandamus can be 
issued against a private individual. Managers of 
Private or aided institutions cannot he said to 
be acting in any official capacity. They cannot 
therclore, he directed to do a certain thing bv 
means ol a writ of mandamus. AIR 1957 All 231 
and AIK 1957 SC 529, Disting. W P. No 1842 of 
1957, dated 12th August. 1957 (All), Foil AIK 
1901 All 282 (283, 284) (Pt A) (Prs 8, 10). 

■ Art. 220 — Issue of writ of mandamus. 

A writ ol mandamus only issues to a public 
authority or a holder of a public office not to 
net contrary to any provision ol a statute in the 
•capacity of such holder of public oil ice No 


such writ can issue against a person, whether nn 
individual or a juristic person, who purports to 
exercise a right by virtue of a claimed title ta 
a certain property. 

Moreover, essentially the purpose for which a 
‘mandamus’ exists is to ensure that justice is 
done in all cases where there is a specific legal 
right, and no specific legal remedy exists. For 
the enforcement of such rights, it is issued as a 
rule only in those cases where there is no legal 
remedy ot an equally convenient, beneficial and 
effectual nature. Hence, no application for the 
issue ol a writ of mandamus is maintainable if 
adequate relief is obtainable bv the applicant bv 
any other process of law. AIK 1951 All 1 ( F B ) ^ 
AIK 1951 All 740 (FB), Foil ILK (1954) 1 All 

158: 1953 All LJ 455: 1953 All WR (HC) 405: 
AIK 1953 All 678 (680) (Pt A) (Prs 4, 5) (DR). 

Art. 220 — Mandamus — Issue of. against 

private individuals. 

A writ of mandamus normally will not be 
directed against private individuals nor will it 
issue to give effect to contractual obligations 
which could be enforced in the ordinary Courts 
of law. AIK 1958 And h Pra 032 (037) (Ft U» 
(Pr 7) (DB). 

Ail. 220 — Mandamus — Issue of. against 

public utility concern. 

Normally, a writ of mandamus does not issue 
to or an order in the nature of mandamus is 
not made against a private individual. Such an 
order is made against a person directing him to 
do some particular thing, specified in the order, 
which appertains to his oil ice and is in the nature 
of a public duty. The statutory duty devolving 
upon a public utility concern is a public duty' 
Therefore, it cannot ho said that a public utility 
concern like an electrical undertaking is in tin* 
same position as a private party. Such being 
the position, a writ can issue at the instance ol 
anv consumer to a public utility concern for its 
failure to perform its duty under the Electricity 
Act or under its licence. Similarly, a writ can 
issue to it restraining it from abusing its powers 
under anv ol the provisions of the Act or under 


its licence. 1958 Nag U 41 


>7: 00 Bom LR 


• - n i mmii I l 

1440: ILK (1959) Bom 592: AIK 1958 Bom 498 
(500) (Pt F) (Prs 40, 47) (DB). 

Art, 220 Mandamus — Against whom can 
Issue — Writ against company. 

Though a writ ot mandamus does not normally 
or ordinarily issue against a private individual, 
there arc instances in which such writs have 
been issued in the case of a company, or even a 
private individual. But in these restricted cases 
it would have to be shown that there does not* 
exist an alternative legal remedy nr that such 
remedy is not sufficient or adequate If it could 
he shown that the Calcutta Trnrmvavs Companv 
Ltd., was violating any provisions of the law 
tor which there was no adequate remedy provid- 
ed. then in that event a writ would have lain 
AIK 1 958 Koni 198, Kel. on AIK I960 Cal 3!N» 

( 399, 400) (Pt D) (Prs 10. 11). 

——Art. 220 —Mandamus — W rit — Issue of lo 
private bodies. 

In order to isue a writ of mandamus, it has to 
he established that the duties which are sought 
to he cniorced bv the writ are duties of a 
public nature and are duties, performance of 
which is imposed bv a statute. The managing 
committee ot an aided school which is not a 
creature ol anv statute is a private bodv and 
therefore, no writ of mandamus ran he isued 
to such a body. (’58) 62 Cal W\ 384 
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Art. 226 — Mandamus — Writ of against 

private individual. 

An application for a writ of mandamus may 
be directed only against the holder of a 
public olTice and not against a private individual. 

AIR 1952 Cal 74 (75) (Pt B) (Pr 8) (DB). 

Art. 226 — Mandamus — Against whom can 

be made. 

Normally a writ of mandamus does not issue 
to or an order in the nature of mandamus is not 
made against a private individual. Such an 
order is made against a person directing him to 
do some particular thing, specified in the order 
which appertains to his otTice and is in the 
nature of a public duty. AIR 1957 SC 529 Foil 
1959 Kcr LJ 197: 1959 Ker LR 281: 1959 Ker LT 
580. 

Art. 226 — Mandamus — Against whom can 

Issue — Private school receiving grant from Gov- 
ernment is not public body — Mandamus cannot 
be issued against management of such school. 

A mandamus cannot issue to private individual 
and it can be issued only againsl a person who 
can be directed to do an act which appretains 
to his office and is in the nature of a public 
duty. It is only in respect of a legal right that 
a mandamus will lie and mandamus can be 
granted only to compel the performance of duties 
of a public nature. The mere fact that a private 
institution receives grant from the State does 
not make it a public bodv nor do the conditions 
subject to which the grant is made, constitute 
public duties to be performed by those who are 
the recipients of the grant. 

Hence, where the services of a Head Mistress 
of a private school, which received aid from the 
State Government, were terminated without giv- 
ing a month’s notice as required by the Mysore 
Educational Grant-in-aid Code : 

Held, that a mandamus could not be issued 
against the management of the school to reins- 
tate the Head Mistress. AIR 1957 SC 529. Foil 
(196.3) 1 Mys LJ 356: AIR 1963 Mys 18 (19) 
(Prs 3, 6, 7) (DB). 

“ Art. 226 — Mandamus — Powers of High 
Court — Invasion ot proprietary right of citizen 
— Issue ot writ of mandamus against wrongdoer 
* — Art. 32 — Distinction. 30 Pat 287 : AIR 1952 
Patna 23 (26) (Pt C) (Pr 14) (I)B). 

225 (e). Quasi-judicial authority. 

See also Note 249. 

-Art. 226 — Mandamus — Rejection of nomi- 
nation papers of members of co-operative Bank 
tor election to Board of Directors by Chariman of 
Bank is a function performed in exercise of 
statutory power and is a quasi- judicial act — 
Mandamus can issue to the Committee (Board of 
Directors) to accept nomination papers improperly 
rejected — Mysore Co-operative Societies Act (11 
ot 1959), S. 129 (2) — Mysore Co-operative Socie- 
ties Rules, R. 14 (3). 1963 Mys LJ (Supp) 501 

(DB). 

225 (f). Statutory bodies of fluctuating nature. 

Arts. 226 and 12 — Mandamus — Against 

whom writ lies — Public authority — Meaning — 
Co-operative Society registered under Bengal Co- 
operative Societies Act — Writ petition is main- 
tainable against such society or its managing 
body. 

A Co-operative Society registered under the 
Bengal Co-operative Societies Act, 1940, or its 
managing committee is amenable to the writ juris- 


diction of High Court. What constitutes a public 
authority cannot be precisely defined Com- 
mercial undertakings and Companies, which are 
profit making concerns are not generally public 
authorities. The management of the affairs, and 
the activities of such Societies are entirely con- 
trolled by the Registrar of the Co-operative Soci- 
ety who is a public authority. Such affairs can- 
not be private affairs. It is not necessary that a 
body in order to be a public bodv must always 
be constituted by a Statute though its powers and 
duties are created by an Act or the rules. The 
control which State Government and the Regis- 
trar have over such Co-operative Societies is one 
of the main distinguishing features for the main- 
tainability of an application under Art 226 of 
the Constitution. Even where the Society is a 
person, there cannot be any broad and general 
proposition that no writ lies against him AIR 
1966 Cal 23 (28, 29) (Pt A) (Prs 24, 26 io 28). 

Art. 226 — Writ of Mandamus — Issue of — 
Incomplete right. 

Per Narasimham, J. : — An incomplete right 
may itself suffice for invoking the mandamus 
jurisdiction of the High Court. 98 ER 139, Rel. 
on. 

Further, where the act, the doing of which is 
sought to be compelled by mandamus, is the final 
thing, and if done gives to the relator all that 
he seeks proximately or ultimately, then the 
question whether he is entitled to have that act 
done may be enquired into by the officer or per- 
son to whom the mandamus is sought, and is 
also to be considered bv the tribunal which is 
moved to grant the mandamus. 38 Corpus Juris 
P. 585 Para. 56, Rel. on. 

Thus, where the approval of the Syndicate is 
the final act which completes the right of the 
examinees to a declaration that they have passed 
certain examination, the examinees have a right 
to apply for a writ of mandamus issued to the 
Syndicate to approve their result and to publish 
it. 

Per Ray, C. J. : — The right claimed bv the 
examinees can be well understood with reference 
to the duties that the Syndicate have to perform 
in the circumstances of the instant case. Rights 
and duties are always correlated. One in whose 
interest or for whose benefit a public duty is en- 
joined bv law has always the right to enforce 
the performance of the dutv. The position, 
therefore, is that where the action of a public 
functionary threatens to violate the plain and 
imperative dutv cast upon them to the substantial 
prejudice of the rights of the parties and where 
all other remedies are utterly inadequate, the 
speedy and prompt relief of mandamus is undeni- 
able ILR (1951) Cu! 407: 17 Cut LT 320: AIR 
1952 Orissa 1 (7, 8, 10, 11) (Pt B) (Prs 18, 30) 
(DB). 

f Reversed on another point in AIR 1954 SC 

217.3 

225 (g). Universities. 

* Art. 226 — Mandamus — When can issue 

— Corporate body like University Syndicate pass- 
ing resolution without notice to members All 
members exeept one present — Question discuss- 
ed not on agenda — Resolution unanimous 
Case held not fit for issue of mandamus— (Univer- 
sity — Meeting of Syndieate — Resolution without 
notlee) — (Corporation — Resolution withou 
notice) — AIR 1952 Orissa 1, Reversed. 

Though an incorporated body like an l niversitv 
is a legal entitv it has neither a living mind nor 
voice. It can onlv express its will in a formal 
way by a formal resolution and so can only act in 
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its corporate capacity by resolutions properly 
considered, carried and duly recorded in the 
manor laid down bv its Constitution. It' its rules 
require such resolulions to be moved and passed 
in a meeting called for the purpose, then every 
member of the body entitled to take part in 
the meeting must be given notice so that he can 
attend and express his views. Individual assents 
given separately cannot be regarded as equiva- 
lent to the assent of a meeting because t lie in- 
corporated body is different from the persons 
of which it is composed. Hence, an omission 
to give proper notice even to a single member in 
these circumstances would invalidate the meeting 
and that in turn would invalidate resolutions 
which purport to have been passed at it. But 
this is only when such indexible rigidity is impos- 
ed by the incorporating constitution. The posi- 
tion is different when, either by custom or bv 
the nature of the body or by its constitution and 
rules, greater latitude and flexibility are per- 
missible. Each case must he governed bv its own 
facts and no universal rule can be laid down: 
also it may well be that in l lie same body cer- 
tain things, such as routine matters, can be dis- 
posed of more easily and with less formality 
than others. It will depend on the nature of 
the bodv and its rules. The substance is more 
important than the form and if there is substan- 
tial compliance with the spirit and substance of 
the law, an unessential delect in form will not 
be allowed to defeat what is otherwise a proper 
and valid resolution. 

The ordinary meeting of the University Svndi- 
dicale had been called to consider certain mat- 
ters. The question ol the leakage of a question 
paper of certain examination was not on the 
agenda but the last item was 'other maters, if 
any'. The Vice Chancellor who presided over 
the meeting put the question before the com- 
mittee. After carefully considering the question 
the members present unanimously passed a resolu- 
tion that they were satisfied that there was lea- 
kage of the question paper, that the examination 
in that particular subject he cancelled and that 
another examination in t lie subject be held. The 
Syndicate consisted of twelve members. In the 
meeting there was one absentee. The resolution 
was unanimous. The absentee member was not 
told that the question of leakage would he one 
of the matters to be considered at the meeting. 
Some days afterwards another meeting was call- 
ed. Ibis time also the question of reconsidera- 
tion of the previous decision was not on the 
agenda. But the Vice Chancellor brought the 
question before the meeting suo motu. This time 
also only eleven members were present but the 
absentee member was not the same person who 
was absent in the first meeting. Bv unanimous 
resolution the members refused to review its 


previous decision. 

Held, that there was actual appearance without 
objection at meetings properly convened and that 
there was complete unanimity on both occasions, 
that the two resolutions were not invalid and that 
whatever might he thought about each taken 
separately, the defects if any were cured when 
the two were read together and regarded as a 
whole. AIK 1952 Orissa 1, Reversed. 

Held, further that in mandamus petitions, the 
High Court and the Supreme Court would not 
act as Court of appeal and consider and exa- 
mine the facts for themselves. It was not the 
function ot the Court of law to substitute their 
wisdom and discretion lor that of the persons to 
whose judgment the matter in question was en- 
trusted by (lie law. The University authorities 
acted honestly as reasonable and responsible men 


confronted with an urgent situation were entitl- 
ed to act. This was decidedly not the sort of 
case in which a mandamus ought to issue. Vice 
Chancellor, Utkal University v. S. K. Ghosh, 1954 
SC.J 252: 1954 SCA 311: 20 Cut LT 206: 1LR 
(1954) Cut 288: 1954 SCR 883: AIR 1954 SC 
217 (219. 220) (Prs 10 to 10). 

Art. 226 — Election under S. II (4) (i) (a) 

of Allahabad University Act (3 of 1921) — Elec- 
tion not held according to system of proportional 
representation by means ot single transferable 
vote is void and cannot be protected bv doctrine 
of internal management. Sec Allahabad Univer- 
sity Act (3 of 1921), S. 11 (4) (i) (a). AIR 1966 
All 45. 

Art. 226 — Writ against University autho- 
rities — Disciplinary action against students — 
Orders imposing punishments of rustication and 
expulsion passed by Authority having no jurisdic- 
tion — Interference by High Court. 

Held, in the instant case (i) that in the special 
circumstances of tin* case the High Court would 
interfere in the proper exercise of its jurisdic- 
tion under Art 226: AIR 1953 All 623 and AIR 
1916 All 46 and AIR 1956 All 539 and AIK 1957 
Bom 246 and AIK 1954 SC 217, Dist. (ii) that 
as the proceedings which culminated in the im- 
pugned orders were ol an administrative nature 
and not judicial or quasi-judicial in character, a 
writ ol certiorari could not be issued quashing 
the proceedings. But since the impugned orders 
were without jurisdiction and nullity a writ of 
mandamus should he issued to the respondents 
not to enforce the impugned orders. AIR I960 
All 256 ( 263, 264) (IM C) (Prs 41, 50, 51). 

Art. 226 — Allahabad University Act (3 of 

1921), Ss. 32 (c) and 34 (1) (b) — Ordinances 
and Regulations under Act — Ordinances (1) and 
12) of Chap. 36 — Two years' course lor B. Sc. 
Examination — College authorities can detain 
students on failure at class examination at end 
of first vear — Regulation providing for such 
examination is not in contravention of Statutes. 
See Allahabad University Act (3 of 1921), S. 32 
(c). AIR 1953 All 194. 

Art. 226 — (Allahabad University) Draft 

Ordinances — Ordinances 11 and 14 — Faculty 
of law asking applicant to revise thesis — Issue 
of writ of mandamus. See (Allahabad University) 
Draft Ordinance 11. AIR 1953 All 6. 

Art. 226 — (Allahabad University) Draft Ordin- 
ances — Ordinances 10, 11 and 12 — Ordinances 
requiring. University to arrange for viva voce 
examination, if report of examining bodv is that 
thesis is satisfactory — No viva voce examination 
held — It cannot he said that the Facultv acted 
mala fide — No mandamus will go ordering the 
Facultv to act in particular manner. See (Allaha- 
bad University) Draft Ordinance 10. AIR 1953 
All 6. 

Art. 220 — Allahabad University Ordinances 

for the Degree of Doctor of Laws (Published at 
page 302. Vol. I of Calendar of University of 
Allahabad tor the year 1948-49) — Thesis for 
Doctorate — Condition to he fulfilled — Facultv 
of law or Suh-commiltce — Examiners appointed 
to examine thesis cannot he considered as Sub- 
committee or Faculty of Law — Thesis not ap- 
proved by Faculty of Law or Sub committee 
thereof — Applicant cannot claim mandamus to 
the University ordering it to accept the thesis and 
award him degree of Doctor of Laws. See Allaha- 
bad University Ordinance for the Degree of Doctor 
of Laws (Published at p. 302; Vol. I of Calendar 
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l’ 1 iR Ll .n-t IS i , i y ~ f Allahabad lor the year (1948-49) . 
.aIIi lilot) All b# 

Art. 226 W i*i I of mandamus against Univer- 


•Hy. 


A w rit of mandamus would lie against public 
bodies compelling them to carry out their duties 
1 he l Diversity is a public bodv. Ordinarily, a 
( oui t would be most reluctant to interfere with 
Uie internal discipline of the University and its 
autonomous working under the Statute. An 
august body of such importance is entitled to all 
'he reasonable latitude which its position de- 
serves. But (lie University is a creature of the 
statute and must obey (he rules and regulations 
hv which it professes to be bound. If it acts in 
' iolation of those rules and thereby adversely af- 
iects the rights of others, its conduct is open to 
question. Case-law Rel. on. 38 Cal WN 54: 
1LR (1954) 0 Assam 528: AIR 1954 Assam 65 
(68, 69) (Pt E) (Prs 14, 15) (DR). 


Art. 226 — Illegal withholding hv Principal of 
recommendation under S. 9 (a) of Calcutta Uni- 
versity Regulations — Court has jurisdiction to 
issue mandamus. See Calcutta University Re- 
gulations, Ch. LI. AIR 1962 Cal 93. 

■ Art. 226 — Writ against University. 

A writ of mandamus can be issued upon the 
University directing it to forbear from giving 
efiect to an order made in violation of its own 
rules. Case-law Rel. on. 58 Cal WN 295 : AIR 

1954 Cal 141 (144) (Pt R) (I>r 15). 


Art. 226 — Mandamus, 


Governing body of State Medical Faculty can- 
celling examination without giving opportunity to 
examinees to allay suspicion entertained by 
examiners as to the adoption of unfair means in 
examination — Principles of natural justice not 
observed — Good faith not enough to justify 
action — Amounts to failure to exercise their 
powers reasonably and with due care and caution 
— Cancelling of entire examination was not 
justified — Mandamus to revoke the order issued. 
Case-law Relied on AIR 1953 Cal 289 (293) 
(PI R) (Pr 16). 

Art. 226 — Pctilioners aggrieved by acls of 

Calcutta University Syndicate — Prerogative writs 
against Calcutta University. 

It is true that the Syndicate being a statutory body 
vested with the executive government of the Uni- 
versity the persons constituting it become ipso 
facto holders of a public office and can be pro- 
ceeded against by an application under S. 45 of 
the Specific Relief Act. This however, does not 
mean that any application for the issue of prero- 
gative writs against the Calcutta University which 
is a body corporate and a statutory body and 
which is responsible for the acts of the Syndi- 

cate is necessarily bad. The acts of the Syndi- 
cate are the acts of the University and an applica- 
tion for a prerogative writ against the University 
should not be thrown out on such a highly 

technical ground although no doubt the appro- 
priate thing would be to proceed against the Syn- 
dicate where its specific acts are complained of. 
40 Mad 125, Ref. (’61) 55 Cal WN 443 : AIR 
1953 Cal 172 (176) (Pt C) (Pr 20). 

Art. 226 — Admission to college — Cancel- 
lation • — Mandamus to University and Principal 

of college to forbear from preventing petition- 
er to complete his course and appear lor examina- 
tion See Evidence Act (1872), S. 115 AIR 

1056 Mad 309. 


rt . Arf / '\ r,t of mandamus — Issue of, 

against public body like University Syndicate — 
Powers of High Court. 

The High Court can, in its exercise of its. 
special jurisdiction under Art. 226, issue a man- 
date in the nature of mandamus against a public 
body created by statute, like the Syndicate of a 

;?i Ve /nlL V w°^ pellin ^ il to carr > T out its duties 
AIR 1918 Mad 763, and 93 ER 698, Rel on 

A body exercising statutory’ powers cannot rely 

on good faith alone lor escaping the jurisdiction 

of the High Court under Art. 226. It must be 

luilhcr shown that the statutory powers were- 

excrcised reasonably and with due care (1951) 

1 App Cas 66, 46 ER 356; (1905) App ' Cas 426 

and (18/6) 1 App. Cas 611, Rel. on.; Case law re- 
1 erred. 

The High Court, however, will not interfere with 
or revise the opinion of an administrative public 
bodv if there is anything on which that bodv 
could reasonably have come to its conclusion. 
Rut the discretion should be exercised in a 
judicial spirit, not allowing extraneous considera- 
tion to aifect their decisions. (1915) 2 KB 466, 
Rel. on. 

The High Court cannot take upon itself the 
functions of an appellate Court of fact, scrutinise 
the materials that were available to the public 
body and substitute its own discretion and judg- 
ment lor that of the body. Rut the writ of 
mandamus being of the most extensive remedial 
nature and intended for supplying defects of 
justice its application should not be refused in 
cases where there is an abuse of discretion by a 
responsible statutory body. 

Where, therefore, a Syndicate of a University 
was found to have acted with undue haste, assum- 
ed the existence of certain facts which did not 
exist, ignored certain papers that were before 
them and were carried away by the hearsay 
statement of certain person far beyond the limits 
to which he himself was prepared to go, in decid- 
ing that there was leakage of certain question 
papers and, therefore, passing a resolution that 
the result of that examination should not be 
published: 

Held, that the resolution was passed unreason- 
ablv and with want of due care and a writ of 
mandamus was issued on the Syndicate requiring 
it to take immediate steps to publish the results. 

Per Ray, C. J. : — A writ of mandamus cannot in 
any event be used as a substitute for an appeal 
or a writ of error to revise or correct the alleg- 
ed errors by a public body in the proper exer- 
cise of its lawful jurisdiction however, inequita- 
ble and inconsistent its decision may he. The 
High Court should not interfere if the errors ot 
law or wrongful conclusion of fact result from a 
mistaken judgment. A line of distinction, how- 
ever fine should, however, always be drawn 
between a mistaken judgment and misguided judg- 
ment. Where a tribunal, whether administrative 
or judicial, allows its judgment to be vitiated by 
lack of reasonableness and care, the decision shall 
be subject to the superintendence and control by 
mandamus. 17 Cut LT 320: ILR (1951) Cut 407 : 

AIR 1952 Orissa 1 (4, 7, 10, 11) (Pt A) (Prs 7. 

17, 26, 27, 31) (DR). 

[Reversed on another point in AIR 1954 SC 
217.3 

Art. 220 — Mandamus against Universitv 

authority — Delhi University • — Rules relating to 
admission to the L. L. B. (Previous) Class ot the 
Faculty of Law — Rule requiring character cer- 
tificate from Magistrate — Character certificate, 
from Joint Secretary of Government countersign- 
ed by Magistrate — Rule not satisfied — Manda- 
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ttorv rule — • Writ against refusal to admit, in 
writ proceedings — Cannot be granted — Words 
and Phrases — Countersign — Writ Petri. No. 
618-D of 1902, dated 15-10-1962 (Punj). Reversed 
— Observations to the contrary in AIR 1960 Punj 
£50, held obiter AIR 1956 SC 140. Disting AIR 
1963 Punj 419 (420 to 422) (Prs 5, 6, 10, 12, 14, 
S5) (DR), 

tt Art. 220 — Jurisdiction of visitor, when can 

be invoked — No question of proceedings not 
being in conformity of Act Statute or Ordin- 
ance arising — Jurisdiction cannot be invoked — 
No mandamus will issue to visitor to act under 
8. 7-A (7) — Arbitration under S. 45 — Award 
filed — Objection by University to award — 
Proceedings are in conformity with S 45. See 
Delhi University Act (1922), S 7-A (7)' AIR 1963 
Punj 331 (FR). 

Art. 226 — Word “person’' — If Include Pun- 

lab University. 

The word “person" occurring in Art. 226 of 
the Constitution includes the University <>1 the 
Punjab which is a Corporation. Thai being so, 
tile Jligh Court has authority to issue mandamus 
to the University it the other conditions for that 
relie! are present. 54 PLR 485: ILK (1953) Pun| 
60: AIR 1952 Punj 395 (398) (Pt D) (Prs 19, 21) 
fDB). 

Art. 226 — Grant of degree of Ph. 1). by 

l nlver.sily — Petition for writ of mandamus 
against University to restrain it from conferring 
the degree — Petitioner's right not infringed — 
Writ of mandamus cannot be isued — Writ of 
mandamus — Requirements for the issue of. 

in order to maintain a writ for grant of man- 
damus the petitioner must show that there resi- 
des in him a right entitling him to compel the 
opposite party to act in a particular manner or 
to forbear from acting in a particular manner, 
in the absence of nnv such righl the petition 
for the grant of mandamus cannot be allowed. 
The petitioner must show that his personal 
rights have in any wav been infringed by the 
act of the opposite parlies. 

Hence, where the petitioner, who was a gradu- 
ate of the University of Rajasthan, applied for 
a writ of mandamus to restrain the University 
from granting the degree of Ph. D. to a certain 
person: 

Held, that the petition could not he entertain- 
ed as the petitioner's right had in no way been in- 
fringed by the act of the University. ILR (1965) 
15 Raj 50: 1965 Raj LW 53: AIR 1965 Raj 84 (86) 
(Pr 5) (DR). 

® Art. 226 — Writ of mandamus against 
University — Power of High Court to interfere 
with internal working of University — Candidate 
taking his examination on faith of certain re- 
gulations m force at time of examination — Uni- 
versity has no power to alter or substitute regula- 
tions with retrospective efTect to candidate’s dis- 
advantage — Candidate entitled to benefit under 
old regulation — Fact that he took supplemen- 
tary examination under new regulation cannot 
disentitle him to such benefit — No estoppel 
against statute — AIR 1954 Assam 65 and AIR 
1952 Orissa 1, Rel. on. Vircndra Kapur v. Uni- 
versity of Jodhpur. 1964 Ra| LW 328: ILR (1904) 
14 Ra| 463: AIR 1964 Raj 161 (169 to 173) (IM F) 
0>rs 32 to 34. 38, 40, 42, 44. 46, 49, 50) (FR). 

*—-Arts, 226, 15 (1) and 29 (2) — Mandamus — 

1 nncrslty Admission to public Institution — 
Right of eligible persons — Nature of — Refusal 
•n the busts of Illegal Instructions of University 


— Mandamus lies against the University and th« 
authority refusing the admission. 

In case of colleges maintained by the State <</ 
long as there are vacancies all persons who fullil 
the requisite qualifications lor admission have* 
got a right to be admitted and not to be discrimi- 
nated against or shut out from being admitted on 
arbitrary or illegal grounds. It is the duly of the 
Principal to run it in accordance with law and 
he cannot ignore the rules and the instructions 
by a mere refusal to admit a student at his 
sweet will. Jt is not for the University to which 
such colleges are affiliated to decide as to what 
students should be admitted to such college.* 
When the University fails to earn' out its duly 
according to law, it can he compelled to do 
bv a writ of mandamus. 1950 Raj LW 19, Re) 
on 




a v t v 






was not discretionary 
public institution it was 
to act according to law 
sion and he could not 

r-i — — - - - — 

luse admission at his sweet will, 
was maintainable. AIR 1953 All 


Being the head of a 
the duty of the Principal 
in the matter ol admis- 
ignore the rules and re- 

The petition 
194 and AIR 


1959 All 224. Dist.; (iii A writ of mandamus could 
lie against public bodies compelling them to carry 
out their duties. The University being a publu 
bodv and not having followed the relevant law 
regarding admission, a writ could be issued 
against it. AIR 1954 Assam 65, Foil.; AIR 1956 
Raj 158 and AIR 1959 Raj 260 (SB), Dist 1962 
Raj LW 500: ILR (1962) 12 Raj 277: AIR 1963 
Raj 172 (174, 175) (Pt A) (Prs 8. 9) (DR). 


225 (Ii). Rody of persons holding oil ice. 

“ — Art. 226 — Application against State Medical 
faculty — Governing Body not made party — 
Impleading of State Medical Faculty by its name. 
— Propriety — Duties of Faculty in deciding 
whether examination of candidates should be 
cancelled for using unfair means. 


Where to an application under Art. 226 of ti e 
Constitution lor a writ of mandamus directing 1 
withdrawal ot the order of cancellation of the 
examination ol the applicants tor using unfair 
means the State Medical Faculty which was 
established bv a resolution ol the Government < ; 
Bengal, lias been properly made a party, the. 
Governing Rudy which passed the resolution’ for 
cancellation ot the examination is also before 
the Court and the omission to make the Govern- 
ing Body a distinct party is no obstacle to th« 
success of the application. When the State 
Medical Faculty has been made a partv, it is 
neither necessary nor proper that any part « i 
it should be separately made a party. A com- 
mand on the State Medical Faculty will, in law 
amount to a command on all its component parts 
—the Governing Body, the Fellows, the Member* 
and the Licentiates. 


.umougn me Mate Medical Faculty is not i 
body corporate, it is as such a "person" within 
the meaning of Art. 226 of the Constitution 
against whom a direction, order, or writ cap. 
issue. 

The State Medical Faculty or the Governin'" 
Bodv, in performing its duty of deciding whether 
the candidates have been guilty of unfair means 
•md what punishment should be inflicted, mu*'; 
not only act in good taith, but also tairiv an ? 
reasonably and without violation of the prim i- 
pies ol natural justice. Where the Faculty, gave 
no notice at all to the candidate of the charge* 
against them and no opportunity whatsoever ; 
showing that the allegation was not true or the* 
even if the allegation was true, thp punishmeu? 
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should not be what the Governing Body propos- 
ed, and apart from this there was no individual 
consideration of the different candidates, a writ 
ot mandamus may issue to ensure that it performs 
■^ duties properly. ILR (1953) 2 Cal 107: 56 
CUrs NOl: AIR 1953 Cal 212 (214, 215) (Pt C) 
(Prs 18, 30, 31, 32) (DB). 


Arts. 226 and 227 (4) — Power 

Court Issue of writ of mandamus — 


of High 
Acts and 


proceedings of military authorities and tribunals 
Interference by Civil Court — Acts without or in 
excess of jurisdiction or in violation of fundamen- 
tal rights — Interference. 


The general power conferred 


on the High 


Court under Art. 226 of the Constitution has to 
be construed subject to the limitation imposed by 
Art. 227 (4) which prohibits the High Court from 
exercising anv power ot superintendence over any 
Court or Tribunal constituted by or under anv 
law relating to the armed forces. Matters which 
arc placed within the jurisdiction of the military 
tribunals or authorities constituted under the 
military law must be determined by such autho- 
rities themselves and their decisions cannot nor- 
mally be reviewed or set aside by the Civil Courts, 
including the High Court; the civil Courts will 
not interfere with the administration of military 
law by the properly constituted tribunals acting 
within their jurisdiction or with the proceedings 
ol a military Court of inquiry' or with any action 
taken by the Army Council. If, however, there has 
been any violation of the fundamental rights 
guaranteed by the Constitution, and if the entire 
proceedings resulting in the orders passed bv the 
military authorities are void ah initio, the parties 
aggrieved would certainly be entitled to the pro- 
tection of their rights by means of a writ in 
the nature of mandamus. It cannot be said 
that the High Court has no jurisdiction to relieve 
against unauthorised or illegal acts of military 
authorities affecting the fundamental rights of 
persons in military service; the civil Courts can 
certainly interfere when the authority constituted 
under military law acts without or in excess of 
jurisdiction and does something which would be 
a wrong at common law. Where, however, the 
fundamental rights guaranteed bv the Constitu- 
tion have not in any way been violated or infring- 
ed by the proceedings or acts of the military 
authorities an application for the issue of a writ 
is clearlv unsustainable and cannot be granted. 
1951 KLT 385 : AIR 1952 TC 7 (8) (Pt A) 
(Pr 3). 

225 (i). Order merging In appellate order. 

Art. 226 - 


— Writ against original authority 
after appeal — Order of Regional Transport au- 
thority merging in order of Appellate authority 
— Order of appellate authority maintained — 
Writ of mandamus directing Regional authority 
to rehear cannot be issued. AIR 1955 NIC (All) 
3589. 

226. Alternative remedy. 

See Note 7. 

227. Applieatlon for. 

(a) Contents of. 

(b) Joint applieatlon. 


227. Application for. 

— Writ of mandamus, when issued. 

There is no doubt that where a party, who 


Art. 226 


has a legal right to the performance of a legal 
duty by another party, has no other specific re- 
medy, the High Court will assist him by issuing 


under- Art 226 an order in the nature of manda- 

ro U nrt in °n ler f ,° his - obtain ‘ n S such right But the 
f C h “ rl , WI . M not as s'st him unless he first shows 

that t- laS a C ear and und ‘sputable right and 

wrft J“ stlce cannot be done to him without a 
'\nt ol mandamus being issued 

The object of Art. 226 being the enforcement 
of fundamental rights and other statutory rights 
and not the establishment of a legal right the 

tutahl° f ? Petitioner to the performance of a sta- 
tutable duty must be clear and complete. 

If the High Court finds itself unable to decide 
on he rights of the parlies and thinks they could 
jfr ,1 )> estl « a,ed nrnre properly in a civil suit, no 
SC 12 FoH der Art ' 2 ~ 6 Ca “ be issued. AIR 1952 

The power under Art. 226 would not be ex- 

wh!ch d w! ,he Petitioner’s right depended on facts 
hu.li " ere disputed and on the legal effect of 

tacts to be proved. AIR 1952 Madh B 105 Rel 

Mro T-m Off 3 ! 393: AI « Madh Rha 65 
(169, 1/0) (PI A) (Pr 8) (DB). 

Art. 226 — Mandamus — Essentials. 

There are four prerequisites essential to the is- 
sue of the writ ol mandamus; (1) whether the 
petitioner has a clear and specific legal right to 
the relief demanded by him; (2) whether there 
is a duty imposed by law on the respondent; (3) 
whether such duly is ol an imperative ministe- 
rial character involving no judgment or discre- 
tion on the part of the respondent; (4) whether 
the petitioner has any remedy, other than by 
wav of mandamus for the enforcement of the 
right which has been denied to him. These are 
the questions, but only some of the questions, 
which are necessary to be decided in every ap- 
plication for mandamus. 60 Punj LR 425: (1958- 
59) 15 FJR 49: (1959) 1 Lab LJ 274: ILR (1958) 
Punj 2061: AIR 1959 Punj 75 (78) (Pt A) (Pr 7) 
(DB). ' 1 


Art. 226 


227 (a). Contents of. 

- Mandamus — Application for 


Essentials. 

Held, that where all the facts had been brou- 
ght to the notice of the Court it could issue any 
direction having regard to the facts of the case 
under Art. 226 and therefore the failure on the 
part ol the petitioner to specifically ask for the 
issue of a direction that the order should be qua- 
shed and a consequential mandamus should be 
issued directing the Returning Officer not to 
hold fresh elections was immaterial. Where the 
order itself had been placed before the Court by 
the opposite party and the Court came to the 
conclusion that order was without jurisdiction 
there was no bar to issuing a necessary direc- 
tion quashing that order and a consequential man- 
damus. 1957 All WR (HC) 182: 1957 All LJ 938: 
AIR 1957 All 213 (215) (Pt B) (Pr 9). 

Arts. 32, 226 — Mandamus — False state- 
ment in application — 7'his alone may be suffici- 
ent reason lor throwing out application 
(1957) 8 STC 105: AIR 1956 Cal 596 (599, 600) 
(Pt F) (Pr 13). 


Art. 226 — Mandamus — Writ of 


— Duty of 
Failure — - 


applicant to make full disclosure 
Effect. 

A person who makes an ex parte application 
under Art. 226 of the Constitution for the issue 
of a writ of mandamus is under an obligation to 
the court to make full disclosure of all material 
facts within his knowledge and if he deliberately 
suppresses material facts then he disentitles him- 
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self to get any relief. (1917) 1 KB 486, AIR 1938 
•Cal 385, Rel. on. 56 Cal WN 302: AIR 1952 Cal 
72 (72) (Pt A) (Pr 8). 

Art. 226 — Mandamus — Grounds — Appre- 
hension of not having fair and impartial trial — 
Packs must be stated. 1LR (1954) Madb Bha 440: 
Madh BLR 1954 Civil 140: Madb RLJ 1954 HCR 
578: AIR 1954 Madb B 111 (113) (Pt C) (Pr 4) 
(DB). 

Art. 226 — Right to apply for writ of man- 


damti. 

Whether a person has a legal right to make 
an application lor the issue of a writ of man- 
damus must depend upon the facts ol each case 
mul it would not he right to lav down a hard 
and fast rule enumerating the circumstances 
under which such a right can be said to exist 
32 Pat 592: 1953 BUR 513: AIR 1953 Pat 370 
(373) (Pt B) (Pr 13) (DB) 

Art. 226 — Merwar Land Revenue Act (1949), 

8. 231 — Occupation of land under S. 231 — 
ril application — It must he shown that provi- 
sions' ol S. 231 have not been complied with — 
See Merwar Land Revenue Act (40 of 1949) S 
231. AIR 1953 Raj 173. 

Art. 226 — .Mandamus — Issue of writ — 

Conditions. 

A writ of mandamus is granted ordering that 
!•» he done which a statute requires to he done 
and the applicant for such a writ must show 
Miat there resides in him a legal right to the 
performance of a legal dutv by the party against 
whom the mandamus is sought. Again. the 
writ oj mandamus is normally n discretionary 
writ and should not he issued when there is a 
spe< ihe remedy which is convenient, adequate and 
el lee live. 1952 RLW 118: 1LR (1951) 1 Raj 134. 

227 (b). Joint application. 

Art. 226 — Mandamus — Writ of — Joint peti- 
tion by two or more persons, against similar but 
separate orders — Maintainability — (Civil Pro- 
cedure Code (1908) O. 1). 

Two or more persons cannot join in a single 
petition lor a writ ol mandamus to enforce sepa- 
rate claims. There must he separate applications 
<>i separate writs, although the orders are simi- 
|‘ 11 *** nature and involve a point of common 
interest. Principles embodied in O. 1, R. l, Civil 
P. C. cannot he extended to such a case. The 
case, however, may he different where a common 
or class injury is done by some common order 
or orders. Even in cases where joint application 
:s thus permissible the principle is that if it is 
lound that even one of the applicants is disen- 
titled to relief the whole application must tail 
ihe general rule that there should be a sepa- 
rate petition for a separate writ is a rule of 
practical convenience warranted bv the nature of 
the proceeding. AIR 1956 Mad 628, Relied on. 
AIR 1956 Cal 291, held obiter 1957 An LT 189- 

(1957) l An WR 130: AIR 1957 Andb-Pra 88 
(39, 90) (Pr 3). 

—-Art. 226 — Mandamus to compel Municipa- 
lity to supply scheduled quantity of water — 

, ,1 application by several rate payers — Main- 
amablity — (Civil Procedure Code (1908), (> ! 

(Gen.), O. 1, R. i) # * 

Where mandamus is sought by several rale pav- 
ers having different causes of action to compel 
a Municipality to supply scheduled quantity of 
water lor domestic purposes, it would he suffi- 
c,ent ,<J 1( dlow analogously the provisions of O 1 
[Vol. 4.] Fn D. 77. 


compared. 
Maud am us 


Civil Procedure Code. 60 Cal Wi\ 299: AIR 195# 
Cal 291 (294, 295) (Pt D) (Pr 8). 

228. Body of persons bolding office. 

See Note 225. 

229. Certiorari and mandamus 

See also Note 183. 

— - — Art. 226 — Certiorari and 

Writs of — Dlslinclion. 

A writ of certiorari is available for the remo- 
val of any judicial or quasi- judicial act of an 
inferior tribunal, whereas a writ of mandamus 
is issued to compel the performance of duties of 
a public nature. The condition that the act com- 
plained of should he a judicial act applies to 
the former relief and not to the latter. The 
division of the panchayat into wards and the 
conduct ol elections are administrative acts of 
Ihe Government hut that itself is not a ground 
‘ M| icje ting a writ petition against Government 
AIR I960 An dh Pra 493 ( 494) (Pt A) (Pr 5) (DBL 

^ rit of Certiorari and of Manda- 
! m J S ~ Distinction — Prayer for alternative re- 
11 ' s Dutv ol Court — Petition for enforcing 
statutory dutv against State Government ~ 
Maintainability. (1958) 1 Andh WR 480: ILR 

(19., 8) Andh Pra 466: AIR 1958 Andh Pra 458 
(461) (Pt B) (Pr 8) (I)B). 

-Art. 226 — Writs of Mandamus and Certio- 
rari — Distinction between pointed out ILR 

(1955) 7 Assam 189: AIR 1955 Assam 163 (169, 
179) (IN D) (I>r 14) (DB). 1 * 

Art. 226 — W rils of mandamus and certiorari 

— When may he granted indicated. ILR (1955) 

' Assam 159: AIR 1955 Assam 163 (169. 1701 

(PI E) (Pr 14) (DB). 1 1 

—Art. 226 — Mandamus and Certiorari — 

W ben can issue — Pending proceedings. 

Normally, a petitioner applying for writs of 
certiorari and mandamus must establish some 
material or pecuniary injury to him or the in- 
fringement of anv legal right in his favour. But 
where, the question raised in the petition is a 
question <»l fundamental importance, going to the 
root ol the matter, and affects the very juris- 
diction ol Ihe authority to entertain or decide the 
,1S before it. ihe matter can and ought to he 
decided bv the High Court. 1957 Nag LJ 105. 

— Art. 226 — Writs of — Mandamus and Cer- 
tiorari. when can issue stated — Power of officer 
conditioned by limitation — Conditions no! 
satisfied — Mandamus can issue — Requisition 
under l>oiulias Laud Requisition Act of premises 

— Premises not premises to which the Act applies 

— Mandamus can issue — (Bombay Land Requi- 
sition Act 33 of 1948). S. 6. ( r 52 ) 54 Bom LR 681: 
AIR 1952 Bom 468 (471 to 474) (Pt R) (p rs a 
•)« 6. 8, 10) (DB). 

Art. 226 — Writ of mandamus and certiorari 
— Demand and refusal. 

For the issue of a writ in the nature of man- 
damus. a demand for justice and its refusal is 
a condition precedent. In the case of a statu- 
tory body a demand of justice from such a statu- 
tory body would take the form of a letter or 
petition or something of that sort. In the case 
of a writ in the nature of certiorari prior demand 
of justice is not a condition precedent If a 
quasi-judicial body exercises its powers beyond 
its jurisdiction or assumes jurisdiction wrongly, 
or there is an error on the face of the proceed- 
ings, any person affected can come up to the 
High Court and have the order quashed and/or 
set aside as a matter of right 60 Cal WN 13- 
AIR 1956 Cal 490 (492) (Pt A) (Pr 4). 
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Mo „ Art - , 226 — Mandamus and certiorari — 
Ma ters to be considered by High Court in appli- 
cation for writ oi mandamus or certiorari in- 
cheated. AIR 1952 Cal 808 (811 812 811 8id 

815) (Prs 13, 18, 19, 20. 21, 2*. g>. 


Art. 226- 

mus and writ 
SCH 621, Foil 
All! 1952 Cal 

(DU). 

■ Arl. 226 — Consent — 
sent validly given and suit 
of such consent — Consent 
be revoked — Mandamus and not certiorari to 
issue restraining Collector or Advocate General 
from revoking consent. See Civil P C (1908) 
S. 92. AIR 1902 J. & K. 86. * * U 


Difference between writ of manda- 
ol certiorari pointed out. — (1950) 
1951-20 ITR 400: 56 Cal WN 232- 
601 (603) (Pt D) (Prs 14, 15, 16) 

Revocation — Con- 
instituted on basis 
cannot subsequently 


Art. 226 


Mandamus and certiorari 


When available. 

The exercise of power by the public authority 
should normally ol course involve public duties 
I he mandamus is the form of a command is- 
sued to any public officer, corporation or au- 
thority or inferior tribunal compelling him or it 
to do or retrain troin doing a thing which per- 
tains to his office and is in the nature of a pub- 
lic duly. It will be available both against ad- 
ministrative and inferior tribunals. But Where 
a . statutory authority or body is vested with ju- 
dicial or quasi- judicial power it acts as a tribu- 
nal and the apporpriale process is certiorari. 
It serves to call for or remove the record or 
order lrom an inferior Court with a view to cor- 
rect errors ol jurisdiction the absence, excess 
or irregular exercise of it or errors of law appa- 
rent on the lace ot the record or order and 
this remedy in view ot the later tendency of the 
legislatures to entrust more and more judicial 
or quasi- judicial power to authorities or bodies 
constituted as Tribunal, now extends to keep 
them within the bounds of the law (1963) 2 
Lab. LJ 304: AIR 1964 Mad 335 ( 346) (Pi D) 

(Pr 13). 

Art. 226 — Writ of mandamus and certiorari 

— Distinction pointed out. 22 Camp Cas (Ins) 
33: ILR (1952) PunJ 11: AIR 1952 Punj 9 (18) 
(Pt H) (Pr 60) (DR). 

230. Contracts, rights relating to. 

See also Note 29. 


Art. 226 
contract 


— Mandamus — Rights relating 
to contract — Administration of Evacuee Pro- 
perty Act (1950), S. 10 (2) (b) — Appointment 
of manager under S. 10 (2) (b) Is contractual. 

A writ of mandamus may be granted only in 
a case where there is a statutory duty imposed 
upon the officer concerned and there is a failure 
on the part of that officer to discharge that 
statutory obligation. The chief function of the 
writ is to compel the performance of public du- 
ties prescribed by statute and to keep the sub- 
ordinate tribunals and officers exercising public 
functions within the limits of their jurisdictions, 
any duty or obligation falling upon a public ser- 
vant out of a contract entered into by him as 
such public servant cannot he enforced by the 
machinery of a writ under Art. 226 of the Con- 
stitution. The appointment of a person as a Mana- 
ger by the Custodian by virtue of his power un- 
der S. 10 (2) (b) of the Administration of Eva- 
cuee Property Act is contractual in nature and 
there is no statutory obligation as between latter 
end the former. Thus the former is not entitled 
to move the High Court for grant of a writ in 
the nature of mandamus under Art. 226 of the 


Car S 307 U °A n n AIR 2 936 r ?F C ' 269 AIR 1947 
! c, 7’ Approved. Lekhraj Sathramdas Lahani 

- tab, Deputy Custodian-cum-Managin" Officer 

*£ WR 885: C«h») ”*scj at! 

Am 1966 SC 334 (336, 337) (Pt C) (Pr 5). 

Art. 226 — Mandamus — Alienation of inf.i 
ngeiuent of fundamental right — Dispute pertain- 

“bIe°of° n h r T ,Ual obli " alio,,s — Dispute Sot ca- 

" f . bcln « resolved on affidavits — Court 

(Pm 236 ^ 242 ’ 2431 (Pt A) 

——Art. 226 — Mandamus — Issue of writ to 
enforce contractual right. 

The power of the High Court to issue writ to 

such T w° r ?t t Can ° nly mCan ,he power 10 issue 
well pft.MUi, ? 3ny P ® r ?° n towhom - according to 

issue in b in h d prmc . ,ples > a writ lay. A writ may 
ssut to an appropriate person for the enforce- 

Bm’ th° f any , of , th ® fights conferred by Part III 

mrin h L"° rdS a n d f ° r anv 0thcr P ur POse’ must 
,' ean { ° r an >’ olhcr purpose for which any of 

, . p r ! ,s . mentioned would, according to Well- 
established principles, issue’. English and Ameri- 
an Courts do not issue a writ or an order of 
mandamus in a case where the right which the 
petitioner wants to enforce by means of a writ 
is founded purely on a contract. The law in 
India on this point is not different from that 
presiding in England and America. AIR 1960 
AH- '2 (80, 81) (PI J) (Pr, 24, 25, 26). 

•7~ Arl - 226 — Applicability — Contractual 

rights — Enforcement of. 

M here a contract is given by the Government' 
to the petitioner which is subsequently cancelled 
and given over to another person, there is no 
discrimination because it is perfectly open to the 
Government, even as it is to a private party, to 
choose a person of their liking, to fulfil con- 
tracts which they wish to be performed. Similarly, 
a contract which is held from Government stands 
on no different looting from a contract held from a 
pri\ate party. The breach of the contract, if 
any, may entitle the person aggrieved to sue for 
damages or, in appropriate cases, even specific 
peri ormance, but he cannot be granted anv re- 
lic! under Art. 226 of the Constitution on these 
facts which he can effectively seek by means of 
a suit. AIR 1959 SC 490 and AIR I960 All 72, 

Rel. on. The High Court will not issue a writ of 
mandamus or any direction in the nature of 
mandamus for the enforcement of contractual 
rights as an obligation under a contract cannot be 
regarded as a statutory obligation. Parbananda 
Das v. Executive Engineer, Assam, (1960) 1 Assam 
LR 150: ILR (1960) 12 Assam 356: AIR 1961 
Assam 101 (104, 105, 106) (PI B) (Prs 11, 15) 

(FB). 

• Art. 226 — Writ of mandamus — When 

issued — Enforcement of contractual rights. 

Before a petitioner can get mandamus, he has 
to establish — (i) that a public officer has exer- 
cised his authority not in accordance with law 
and (ii) that the rules which he is alleged to 
have violated have statutory force. 

Where the petitioner under Art. 226, in whose 
favour a contract was granted bv the Govern- 
ment but was subsequently cancelled and giverr 
over to another party, attacks the validity of the 
contract given to the other party, he is, in effect r 
asking for a declaration that the contract in fa- 
vour of the other party is illegal and this relief 
cannot be granted to the petitioner under Arti- 
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cle 226. AIR 1953 Pat. 370 and AIR 1954 Pat 
235 and AIR 1953 SC 309, Disting. 

Held, further that it could not he said that 
there had been any failure to observe any pub- 
lic duty which could be enforced bv means of a 
writ of mandamus by the High Court, under Arti- 
cle 226. 

Per Deka, J., Contra. — The Government's or- 
der directing the Executive Engineer to cancel 
the work order in favour of the petitioner was 
vitiated and was ineffective in the eye of law, 
and accordingly, a writ of mandamus could issue 
according to the accepted principles of law. 
Parbananda Das v. Executive Engineer, Assam, 
ILR (I960) 12 Assam 356: (1960) 1 Assam LR 
150: AIR 1961 Assam 101 (107. 108, 109, 110, 
111, 113) (Pt C) (Prs 20, 28, 42) (EH). 


Art. 226 


Mandamus 


Writ of — Issue 


for enforcing contractual rights 


Contractual 
of mandamus 


— Permissibility. 

rights are not enforceable by writs 
The remedies are by way of suit. 

The petitioners Calcutta Gas Company who 
were the managers of Oriental Gas Company of 
Calcutta applied under Art. 226 challenging the 
validity ot Oriental Gas Company Act (15 of 
1960): 

Held, that as far as I lie petitioner's contract in 
respect of agency or managing agency was con- 
cerned it was not touched upon by the legisla- 
tion. In t he case of persons having contractual 
relation with the owner of property which is af- 
fected by legislation I lie agent or manager would 
not be able to enforce rights of the owner. There 
must be a legal right of the person applying and 
the duty which is sought to be enforced must 
also be a legal duty. In the present case the 
petitioner bad no legal right under the legisla- 
tion inasmuch as the petitioner's rights, if any, 
were not touched or affected by the legislation. 
Hence the petition under Art. 226 was not main- 
tainable: AIR 1952 SC 12 and AIR 1958 SC 532 
and AIR 1959 SC 490 and AIR 1959 SC 735 and 
(1825) 4 B. and C. 899 and (1897) 1 QB 498 
Ret. on. 65 Cal \VN 545: AIR 1961 Cal 267 (280, 
281, 282) (Pt D) (Pr 30). 

1 Reversed in AIR 1962 SC 10143 


Arl. 226 — Mandamus lo restrain perfor- 
mance of contractual obligation — Declaration 
under Arl. 226 that contract Is illegal. 

A Mandamus docs not lie to enforce or res- 
train the performance of a contractual obligation 
AIR 1947 Cal 307, Rel. on. 

Further, it is inappropriate to grant a declara- 
tion in an application under Article 226 that a 
particular contract is illegal and therefore un- 
enforceable because it contains a provision for 
Begar or forced labour. 

Even if an agreement had in fact been entered 
into under duress the remedy would be by an 
action and not under Art. 226 of the Constitution. 

AIR 1952 Cal 496 (498) (Pi A) (Pr 0). 

“ — Art. 226 — Writ or order of mandamus — 
Conditions for issue slated — Mandamus to en- 
force contract cannot be issued. 87 CLJ 149: AIR 
1952 Cal 315 (318, 319) (Pt A) (Prs 11 lo 14). 

* Art. 226 — Mandamus — Writ compelling Gov- 

ernment to carry out terms of contract — If can 
Issue. 

No writ of mandamus can he issued to compel 
the Government to carry out the terms of the 
contract for it is essential for the issue of a writ 
of mandamus that there ought to ho a statutory 
du tv imposed upon the authority against whom 
» writ of mandamus is sought and it such autho- 


rity fails to carry out the statutory duty, then 
the Court would issue a writ of mandamus. ILR 

(1956) Hyd 630: AIR 1957 Hyd 19 (20) (Pt A) 
(Pr 5) (DB). 

Art. 226 — Right founded purely on contra- 
ct — Writ of mandamus cannot issue to enforce 
it. AIR 1960 All 72. Rel. on. 1964 Kash LJ 306: 

(DB) 1%5 J & K 39 (43) (Pt C > ( p rs 24, 27) 

Art. 226 — Mandamus — Writ to restrain 

party from enforcing illegal contract cannot is- 
sue.^ AIR 1961 J and K 1 (2, 3) (Pt A) (Pr 6) 
(DB). 

Art. 226 — Mandamus — Writ of — Grounds 

— Ends of Justice. 

A writ of mandamus can only lie when the 
ends ol justice so require. Where the petitioners 
had entered into the contract with open c\l\> and 
alter lull knowledge of the consequences they 
cannot subsequently turn round and ask the High 
Court for a declaration that the contract is void 
tor this would realty amount to allowing the pe- 
titioners to take advantage of their own wron". 
All. 1961 J & K 1 (2) (Pt B) (Pr 6) (DB). 

- Art. 226 — Mandamus — Contract — Writ to 
restrain authorities from recovering sum — Com- 
petency. See Jammu and Kashmir Land Revenue 

Act (12 of 19%, Smt.), S. 90. AIR 1901 j and 
K 1 (DB). 

7 ArL 22( ]~ Mandamus — Writ of, will not 
Issue to enforce contractual obligation — Writ 
cannot he used as alternative mode of redress 
AIR 190(1 J and K 12 (14) (Pt R) (P r 9). 

Art, 22G Mandamus to compel Government 
to enter into contract with third party will not 

IJX Ker LJ 197: 1959 Kcr LR 281: 1959 
i\cr 1.1 580. 




— Enforcement of. 

Mandamus or an order in the nature of man- 
damus w ill not be issued for the enforcement of a 
private right. Therefore, it cannot be issued lor 

mV-! 10 , 111 ? L n " ht , arisin - ol,t of a contract. AIR 
191/ Cal 30/ and S7 Cal LJ 117, Rel on ILR 

(IV 3) VdV) 4 : AIH 1953 Madh B 54 C53) (Pt A) 

— -ArLs. 220, 227 — Mandamus — Contractual 

rights — Lniorcement or prevention of breach of 

7^n ,D rJ Ca ? U,,(ler Mi,,cral Concession Ru| e ,s, 
— Direction cannot be Issued under Art •>•>0 

or 227 for enforcing rights under the lease or 
preventing a breach thereof - €. P. Code (1908), 
ft. ‘ AIR 1 962 S C 1041 and AIR 1954 

, 44 ' : m< * AIR 1959 SC 785, Dist 

l.M>3 MI I-J /01: 100.9 Job LJ 78,'p \!|{ 

1904 Madh Pra 42 (44) (Prs 7, 0) (DR) 

—AM 220 — Mandamus — Writ of -Nature 
of duty to be enforced — Contractual obligations 

— enforcing managing agency rights conferred 
under Memorandum and Articles of Association — 
Specific Relief Act. S. 45, Proviso (b) — (Com- 
panies Act (1956). Ss. 30 and 291). 

II is Clear from S. 45 (b) that the duty impos- 
ed on the person, Corporation or Court must be 
a duty imposed by any statute or law for the 
time being m force and that an order of manda- 
mus will be granted only for ordering that to be 
done which a statute or rule of law requires to 

hi* done and not lor the enforcement ol contrac- 
tual obligations. 

The duty sought to be enforced bv the petition- 
ers though embodied in the memorandum and 
articles ot the company having regard to Ss 36 
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and 291, Companies Act, cannot he placed on a 
higher looting than a contractual obligation, of 
which the articles and the memorandum are only 
tlie documented evidence, and a mandamus does 
not he to enforce the contractual obligation. 

Secondly, in denying the petitioner's right as 
managing agents, there is no question 
public duty involved, the matter being 
private right between the petitioner on 
hand and the company on the other based upon 
contractual relations which were incorporated in 
the Memorandum and the Articles of Association. 
(19a0) 20 Com Cas 431: ILR (1937) Mad 383: 
70 Mad LAY 28: (1957) 1 Mad LJ 254: AIR 1957 
Mad 309 (314 to 310) (Pi C) (Prs 9, 10, 17) 
(DB). 


of anv 

• * 

purely a 
the one 


Art. 220 — Mandamus — Corporations. 

Duties arising out of private contractual rela- 
tions cannot be enforced by mandamus See 
Specific Relic! Act (1877;, S 45 AIR 1955 NEC 
(Mad) 3915. 

Art. 226 — Mandamus, tv ri I of — Cannot be 

issued to enforce contractual obligation. (1954) 
1 MLJ 429: ILR (1954) Mad 754: 1954 Mad AYN 
27: AIR 1954 Mad 549 (551) (Ft A) (Prs 5, 0, 8) 
(DB). 

Art. 220 — Mandamus — Issue of, to en- 
force contract — (Bihar and Orissa Excise Act 
(II of 1915), Ss. 34, 35). 

It is well settled that a right that accrues under 
a contract cannot be the subject of mandamus. A 
writ of mandamus cannot be issued to carry out 
the terms of a contract. 

Thus, where the petitioners bid at an auction 
of license of certain liquor shop with the full 
knowledge of its terms and voluntarily accept a 
provisional settlement, they have no right to in- 
voke the jurisdiction of the High Court under 
Ait. 226, as the alleged rights ot the petitioners 
are merely contractua 1. 19 Cut LT 501 : AIR 1954 

Orissa 74 (75) (PI B) (Pr 4) (DB). 

Art. 220 — Writ of mandamus when can he 

issued. 

A party who has entered into an agreement with 
another party and is illegally dispossessed by the 
other in breach of the agreement cannot ask the 
High Court for a writ of mandamus as the 
aggrieved party can get an effectual and adequ- 
ate remedy bv an ordinary action in the Civil 
Court. AIR 1931 Pat 231 (241) (Pt B) (Pr 20) 

(DB). 

231. Contractual duty. 

Art. 220 — Mandamus — Contract — OlTer 

and acceptance — Tender notice calling lor quo- 
tations — Mere offer of quotations docs not 
create contract — Rights and duties of persons 
calling for quotations — Distinction between Gov- 
ernment and private person — Acceptance of 
lowest quotations — Not obligatory — Refusal hv 
Government to accept lowest quotations — Writ 
petition — Maintainability. See Contract Act 

(1872), S. 2 (a). AIR 1902 Manipur 47. 

232. Decree, mandamus lo enforce. 

Art. 220 — Writ of mandamus — Writ can- 
not he issued for execution of decree — Specific 
Relict Act (1877), S. 45. ILR (1952) Madh Blin 
231 : AIR 1930 Madh B 40 (53) (Pt K) (Pr 15) 
(DB). 

Art. 220 — Mandamus - — Execution of decree 

or order — Writ cannot be issued for the pur- 
pose — Assessment of tax set aside — Absence of 
provision in taxation rules for refund — Direc- 
tion for refund cannot he made — Remedy is hv 
suit • — Indore Industrial Tax Rules (1927), R. 


8-A (2). AIR 1959 SC 135 and AIR 1959 SC 149, 
Rel. on. 1901 MI J C 375: 1901 MPLJ 751: 1961 
Jab LJ 999: ILR (1982) Madh Pra 48: AIR 1962 
Madh Pra 10 (11. 12) (Prs 3, 4, 5, 6) (DB). 

233. Defined. 


(a) . Specitic Relief Acl (1877), S. 45, 
powers under. 

(b) Principles applicable. 


-Art. 

issued. 


233. Defined. 

-20 Mandamus — \\ hen cannot be 


A writ of mandamus is issued only for directing 

a person or authority to do a certain thing and 

not to restrain him from doing it. 1905 All LJ 

0 / 0 . 


• ~ Art * 226 — Mandamus — Nature of writ— 
Mandamus to quash order of requisition under 
( ’ Bombay Land Acquisition Act — (Bom- 
Lan <l Requisition Act (XXXIII of 1948), S. 0 

I** J / • 

The Court issues a writ of mandamus in order 
to compel an authority to acl according to the 

1 P m • _ mandamus can 

only 1 unction and operate within the law. Its 

main function is to see that law is observed 
Therefore, where the Legislature has laid down 
certain provisions, il those provisions are compli- 
ed with, then the assistance of the High Court can- 
not be sought because the citizen may feel a 
grievance that hardship is caused to him or that 
a better procedure should have been substituted 
in place of the one that the Legislature has 
thought tit lo incorporate in the legislation. 

I he Court in exercising its jurisdiction under 
Art. 220 and issuing a writ of mandamus does 
not alter the law in order to remove the griev- 
ances. Its 1 unction is to enforce the law, what- 
ever the nature or character of the law might 
be, and when a parly comes to the High Court 
under Art. 220, it requires the assistance of the 
Court to carry out the provisions of the law on 
the assumption that those provisions are valid 
provisions and effect must be given to those 
provisions. * 

Therelorc, the High Court cannot interfere by 
issuing a writ of mandamus under Art. 220 with 
a declaration made by a competent authority un- 
der S. 0 (4), Land Requisition Act that certain 
premises were vacant or had become vacant. 

No question of mandamus can possibly arise 
where the Legislature has chosen to make the 
decision of a certain authority final and conclu- 
sive. AIR 1951 Rom 303, Approved: AIR 1954 SC 
202 : Expl. and Disting. Kaikhusroo Phirozshah 
Doctor v Stale of Bombay, ILR (1955) Bom G9 : 

57 Bom LB 24: AIR 1955 Bom 220 (223) 

(PI B) (Prs 4, 5) (FB). 

Art. 226 — Mandamus — Nalure of writ — 

When will issue. 

A writ of mandamus is a high prerogative writ, 
and by it the Court issues a command in order 
to remedy, a grave error or to set right in justice. 
The Court would never issue such a command 
unless it is certain that the command would be 
respected and carried out. ILR (1952) Bom 785: 

54 Bom LR 137: AIR 1952 Bom 277 (281) (Pt C) 

(Pr 7) (DB). 

• \ r i t 220 — Writ of mandamus — Condition 

for its issue. 

The existence of a legal right or obligation is 
the foundation of every writ of mandamus. The 
applicant for an order of mandamus must show 
that there resides in him a legal right to the 
performance of a legal duty by the party against 
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whom the mandamus is sought. Jyoti Prokash 
Mitter v. Ilon'ble Mr. Justice II. K. Bose, Chief 
Justice of High Court, Calcutta, 07 Cal \VN 

602: AIR 1963 Cal 483 (492) (Pt II) (Pr 49) 

(SR). 

Art. 226 — Mandamus — Writ of — Object 

of, stated — Cannot rectify absence of remedy 
under common law — Specific Relief Act, S. 45. 
(1956) 26 Com Cas 431: 70 Mad LW 28: 
(1957) 1 Mad LJ 254: ILR (1957) Mad 383: AIR 
1957 Mad 309 (317) (Pt F) (Pr 21) (DR). 

Art. 226 — Mandamus — Nature and scope 

of writ. 

An order of mandamus is in form, a command 
directed to some inferior Court, tribunal or 
board or to some corporation or person requir- 
ing t he performance of a particular dutv therein 
specified, which duty results from the official sta- 
tion of the party to whom the writ is directed or 
from operation of law. It compels a tribunal to 
exercise a jurisdiction which it possesses hut de- 
clines to exercise. ILR (1957) P mi | 152: 59 
Pun j. LR 272: AIR 1958 Punj. 168 (170) (Pt A) 
(Pr 6) (DR). 



(a). Specific Relief Ad 
powers under. 


(1877), S. 45, 


Ait. 226 — Scope — S. 45, Specific Reicf Act 

— Difference — Principles under English law — 
Applicability. 

Article 226 of the Constitution is wider in sco- 
pe than S. 45, Specific Relief Act and empowers 
the High Court to issue a writ of mandamus for 
the enforcement of any of the fundamental rights 
conferred by Part 111 “and for any other pur- 
pose" that is to say, for the enforcement of or- 
dinary legal rights and duties. The High Courts 
have to keep t lie broad and fundamental princi- 
ples that regulate the exercise ot the jurisdiction 
in the matter of granting writs under the English 
law ILR (1956) Andh Pra 480: 1956 Andhra 
WR 711: AIR 1957 A. P. 833 (835, 836) (Pt D) 
(Pis 6, 8) (1)15). 

Art. 226 — Scope — (Specific Relief Act 

(1877), S. 45). 

Article 226 is certainly much wider in its scope 
and amplitude than S. 45 of the Specific Relief 
Ad. 58 Cal UN 54: ILR (1954) 6 Assam 528: 
AIR 1954 Assam 65 (68, 69) (Pt F) (Pr 14) (DR). 



Art. 226 — Power under — Not limited bv 
45, 40, Specific Relief Act — (Specific Relief 
(1877), Ss. 45, 1G, 50). AIR 1955 NI C (Cal) 



• Art. 226 — Application under — Condi- 

tions appertaining to application under S. 45 of 
Specific Relief Act — If apply. 

Article 226 of the Constitution has conferred 
almost unlimited powers on the High Court to 
make suitable orders or to give suitable direc- 
tions which it can exercise in appropriate cases. 
The conditions appertaining to an application un- 
der S. 45 of the Specific Relief Act would not he 
strictly applicable to an application under that 
Article. Chairman, Budge Budge Municipality v 
Mangru Mia, 57 CWN 25: AIR 1953 Cal 433 (441, 
446) (Pt G) (Prs 28, 60) (SB). 

Art. 226 — Mandamus — Writ for — Eng- 
lish law — Specific Relief Act (1877) S. 45. 

Betore the Constitution the High Courts here 
could not issue any writ of mandamus after the 
Specific Relief Act of 1877 came into force. But 
the High Courts of Calcutta, Madras, Bombay 
and Rangoon could make orders under S. 45 of 


that Act for the enforcement of public duties. 
But in dealing with an application under S. 45 
of the Specilic Relief Act, the principles applica- 
ble to a writ of mandamus were generally fol- 
lowed. S. 45 of the Specific Relief Act has not 
been repealed by Art. 226 of the Constitution. 
That Article has enlarged the jurisdiction of 
these Courts for the issue of the writs mentioned 
in that Article. Our Constitution has adopted the 
nomenclature of the English writs and the Eng- 
lish Law relating to these writs must govern the 
issue of the writs herein so far as they are not 
opposed to our Constitution. 1951-20 ITR 400: 
56 Cal WN 232: AIR 1952 Cal 601 (602, 603) 
(Pt B) (Prs 9, 10) (DB). 


Art. 226 — Mandamus, writ of — English prin- 
ciples of prerogative writ of Mandamus as em- 
bodied in Ss. 45 and 46. Specific Belief Act. should 
be followed in applications under Art. 226 — - 
Petition not verified bv alTidavit ot petitioner 
himself but by Tndbirkar of petitioner — Peti- 
tion cannot be entertained — AIR 1951 Cal 396 
and AIR 1947 Cal 307 Rel on. 56 Cal WN 302: 
AIR 1952 Cal 72 (73) (lM B) (Pr 11). 


Art. 226 — Mandamus — Administrative di- 
rection — Enforcement bv writ. 

An administrative direction which creates a 
dutv that is to he observed, can Ijc enforced by 
Courts under S. 45, Specific Relief Act. The posi- 
tion is not dilTerent under Art. 226 of the Con- 
stitution, for rules regarding mandamus under 
S 45 should he generally followed lor manda- 
mus under Art. 226: ILR 28 Cal 479 and AIR 
1 952 SC 16, Rel on I960 Ivor LJ 498: (I960) 

1 her LR 610: 1900 her LT 543: ILR (I960) her 
1006: AIR 1961 her 23 (25) (Pt R) (Pr 6) (DB). 


Art. 226 — Mandamus — Jurisdiction, nature 

of — Refusal to make reference under S. 18, 
Land Acquisition Aet — (Speeific Relief Act 
(1877), S. 45) — (Land Acquisition Aet (1894), 
S. 18). 


I he jurisdiction under S. 45 of the Specific Re- 
lict Act is a special jurisdiction conferred on the 
High Courts of Calcutta, Madras and Bombay. 
But the significance of such a special jurisdic- 
tion conferred on these three High Courts dis- 
appeared with the passing of the Indian C on - 
stitution. The power to issue a writ ol manda- 
mus is now possessed by all the High Courts in 
India by virtue of Art. 226 of the Constitution 
and a party aggrieved bv a Land Acquisition Of- 
ficer’s wrongful refusal to make a relcreie e un- 
der section 18 of Land Acquisition A< t can invoke 
the aid of this Article and seek an order to compel 
him to make a reference ILR (1958) her 854: 
1958 her LJ 1012: 1958 her LT 791: AIR 1959 
her 130 (141) (Pi R) (Pr 6) (DR). 


Art. 226 — Powers of High Court — Specilic 

Relief Act (1877), Ss. 45 and 50. 

Though S. 50, Specific Relief Act, lays down 
that nothing in the chapter would alfcct the po- 
wer conferred on a High Court by Clause l of 
Art. 226 of the Constitution, and though as a 
first impression, it would appear as if the terms 
of Art. 226 are of much wider import and give al- 
most unlimited power to issue a writ of manda- 
mus against any person and under anv circum- 
stances and for anv purpose whatever, it is now 
well established that the High Court can issue a 
writ of prohibition or mandamus only in accor- 
dance with the established principles and which 
are formulated in S. 45 of the Specific Relief Act 
(1956) 26 Com. Cas. 431: ILR (1957) Mad 383: 
70 Mad LW 28: (1957) 1 Mad LJ 254: AIR 1957 
Mad 309 (314) (Pt B) (Pr 8) (DB). 
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Art. 226 — Principles 
Specific Relief Act (1877), 

(Mad) 3915. 


of mandamus — See 
S. 45. AIR 1955 NUC 


“T Art. 226 — - Mandamus — (Specific Relief 

Act (1877), S. 45). 

A petitioner applying for issue of a writ of 
mandamus under Art. 226 must be able to bring 
his case within the principles underlying S 45 
<*1 the Specific Relief Act. Case-law' discussed. 

ILR (1953) Pun.j 472: AIR 1953 Puni 

137 (144) (Ft E) (Pr 27) (DB). 

* Art. 226 — Principles for Issue of writs. 

Per Soni J.: S. 45 Specific Relief Act lays down 
good conditions to be fulfilled before a writ can 
he issued even under the Constitution of India, 
Art. 226 has not varied in any manner the prin- 
ciples under which the writs were issued 22 
Comp Cas (Ins) 33: ILR (1952) Punj 11: AIR 1952 
Pun.j 9 (30) (Pt 1M) (Pr 127) (DB). 

233 (b). Principles applicable. 

® Art. 226 — Mandamus — Nature of writ — 
Principles governing the issue of. 

Mandamus is a writ which compels a person 
to perlorm a duty the law has imposed on him 
and it can he used to order things to he done 
as well as not to he done. The issue of the writ 
is entirely discretionary with the Court, and this 
being so, it is open io a Court to refuse it in 
cases where, for example, a Court of equity would 
in the exercise of a sound discretion refuse to 
lend its protection. Essentially the purpose for 
which a mandamus exists is to ensure that ju- 
stice is done in all cases where there is specific 
legal right, and no specific legal remedy exists. 
Por the enforcement of such rights, it is issued 
as a rule only in those cases where there is no 
legal remedy of an equally convenient, beneficent 
and effectual nature. Asiatic Engineering Co v. 
Achhru Ram, 1951 ALJ 576: ILR (1952) 2 All. 
838: AIR 1951 All 746 (76S) (Pr 56) (FB). 

Art. 226 • — Before mandamus can issue peti- 
tioner must show that he has a legal right to the 
performance of a legal duty bv the party against 
whom the mandamus is sought AIR 1954 Assam 
74 (75) (Pt A) (Pr 5) (I)B). 


■ Art. 226 — Mandamus, writ of — When can 

be issued — Duty of High Court. 

A writ of mandamus is ordinarily issued to a 
public officer in order to compel him to dis- 
charge his statutory obligations, and before a 
Court would issue such a writ it must ascer- 
tain what the statutory obligations of the public 
officer are and whether he has failed to discharge 
those obligations. 

. If the High Court finds that the public officer 
has discharged its duty under the statute and 
what the court is called upon to do upon a peti- 
tion for writ of mandamus is to substitute its 
own decision for that of the officer; it will re- 
fuse to issue the writ. A petition for mandamus 
docs not constitute the Court which issues the 
writ a Court of appeal from the decision of the 
public officer against whom the writ is intended 
to he directed. 54 Bom LR 137: ILR (1952) Bom 
785: AIR 1952 Bom 277 (280. 281) (Pt B) (Pr 6) 
(DB). 

Art. 226 — Mandamus — Foundation for — 

Departmental instructions — Suspension under — 
Specific order — Necessity for — Post and Te- 
legraphs Manual, Vol. II, Appendix 3, Section IV. 

By mandamus the Court will enforce statutory 
rules or rules which have the force of a statute, 


mere departmental instructions cannot be tha 
loundation for the issue of mandamus. 

The rules contained in the general regulations 
ot \ ol. II of the Posts and Telegraphs Manual 
are not statutory rules which have the force of 
a statute and the position under the rules which 
are found in section IV in Appendix 3 of Vol. II, 
is that a Government servant against whom pro- 
ceedings have been taken for arrest for a debt 
or lor a criminal charge, is automatically consi- 
dered to he under suspension, during the time 
he is detained in custody or is undergoing impri- 
sonment. But if he is to he suspended for a 
period during which he is not in custody or un- 
dergoing imprisonment, it is necessary to make 
a specific order to the effect, ‘'during the period 
he is actually detained in custody or imprisoned.” 

Where a person was suspended inasmuch as 
he was arrested and the memorandum directing 
his suspension was on the footing that he was 
arrested by virtue of certain charges having been 
preferred against him: 

Held, that the order could not be taken to be 
a specific order which directed his suspension 
during a time when he was not detained in cu- 
stody or imprisoned. A specific order was there- 
fore necessary for a suspension during the period 
when he was not actually detained in custody 
or imprisoned. There was no such order. There- 
fore he could not be taken to be under suspen- 
sion after the period of his detention in custody 
or imprisonment. ILR (1956) 1 Cal 255: 58 Cal 
WN 656: AIR 1955 Cal 365 (365, 366) (Prs 2, 3). 

Art. 226 — Mandamus — Writ to do impos- 
sible act — Issue of. 

It is one of the fundamental principles of is- 
suing a writ of mandamus that a public officer 
should not be commanded to do something which 
it is impossible for him to perform. ILR (1955) 

2 Cal 470. 

• Art. 226 — Mandamus, writ of — Conditions 

for issue of, stated. ILR (1953) Myd. 665: AIR 
1954 Hyd 25 (27, 28) (Pt C) (Pr 5) (DB). 

Art. 226 • — Foundation for writ of mandamus 

is existence of a legal right in the petitioner • — 
Petition for writ is not entertained merely on 
the ground that a public authority had a statu- 
tory or public duty to perform though the peti- 
tioner had no specific right in that behalf — AIR 
1962 SC 1210, (1897) 1 QBD 498 (500-1), (1907) 

2 KB 764 and AIR 1951 SC 46 (52), Rel. 1965 
MPLJ (Notes) 111. 

Art. 226 — Mandamus — Writ of — Nature 

and scope — Conditions for issue — Legal remedy 
available hut not immediately or at the momenl 
— Risk of loss incapable of being compensated in 
money — Jurisdiction to Issue writ. 

A writ of mandamus is a most extensive reme- 
dial measure. Its purpose is to supply defects of 
justice and it will issue to the end that justice may 
be done in all cases where there is a specific 
legal right and no specific legal remedy for en- 
forcing such right, and it may issue in cases 
where, although there is an alternative legal re- 
medy, yet such mode or redress is less conveni- 
ent, beneficial and effectual. 

Where the lessees of certain coal mines were 
served with notice by the State Government to 
quit and deliver vacant possession within a fort- 
night, after cancelling the mining leases granted 
to them, it cannot be said that they have been 
left an opportunity to do necessary preliminari- 
es that they have to do before they can sue 
the Government in a competent civil Court im- 
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mediately or at the moment. The alternative of 
vacating the mines will cause them irreparable 
loss and irremediable loss of possession of the 
mining leases involving huge waste of labour, 
machinery and other resources of equipments of 
immense value hardly capable of being remedied 
by money compensation in case of success in 
the long run in establishing their right to remain 
in possession. In the circumstances therefore, 
the Court issued a writ against the Government 
directing them till three months or one week after 
the institution of a regular suit, to refrain from 
disturbing the applicants' (lessees’ ) possession 
over the mining areas, and to permit the appli- 
cants to operate the mines in the usual manner 
subject to certain conditions as to the payment 
of rents and royalties, prcvcnion of devastation 
or damage, observance of rules and regulations and 
indemnity to make good the loss to Government 
in case Government succeeded in the long run, as 
well as the giving of security I A. Supp Vol 10 
(17), Ref. ILR (1951) Cut 398. 

[Reversed in AIR 1952 SC 12]. 

Art. 22(5 — Mandamus — Nature of remedy 

— W rit to restrain action by Government, 

Mandamus is a positive or remedial process, not 
:i negative or preventive one. It is not the pro- 
vince of mandamus to prohibit the passing of an 
order or to review one which has already been 
passed, or to undo an act which has already 
been performed, or to revise action which has 
already been taken, or to restrain or prevent an 
improper interference with the rights of petition- 
ers. It is a coercive and not a corrective writ. 
It cannot lie to restrain action and cannot com- 
pel the State Government to recall an order of 
reference such as of an industrial dispute which 
has already been made by it in exercise of the 
powers conferred by law. GO Pun] LR 425: (1958- 
r,9) 15 FJR 49: (1959) 1 Lab LJ 274: ILR (1958) 
PunJ 20G1 : AIR 1959 PunJ 75 (80) (Pt F) (Pr 15) 
(HR). 

Art. 22G — Mandamus — Who can apply for. 

A writ of mandamus is controlled by equitable 
principles and can be issued only in favour of a 
person who comes into Court with clean hands 
and who is not guilty of fraud or bad faith in 
respect of the matters in controversy between 
the parties. 59 Pun] LR 259: ILR (1957) Pun] 
168: AIR 1957 PunJ 220 (221) (Pt A) (Pr 3) 

(DB). 

Art. 22G — Mandamus. 

Where an act is specially enjoined bv law, the 
manner of performance of which involves judi- 
cial action, mandamus will lie to compel per- 
tormance of the act hut not to compel per- 
formance in any particular manner. In other 
words, the office of mandamus is to compel the 
exercise of judicial action not to determine in 
advance what the action shall be. (Principles un- 
der which a writ of mandamus is issued stated). 
55 Pun] LR 304: ILR (1954) Pun| 225: AIR 
1953 Pun] 225 (22G) (Pt A) (Pr 4) (DB). 

Art. 226 — Mandamus writs — When to 

issue. 

A writ of mandamus can be issued only when 
an authority under an obligation to perform a 
legal duty fails to perform it. Mandamus docs 
not lie in a case where the authority has function- 
ed and the only criticism is that the order passed 
is unsustainable on the merits. What the Court 
can do is only to direct the authorities to do 
their duty if they have declined to do it. It is 
-beyond the competence of the Court to direct the 
authorities to do the duty in a particular man- 


ner as in that case the Court would be appro- 
priating to itself the jurisdiction of the authori- 
ties which the law does not allow' 1953 Ker LT 
170: ILR (1953) TC 52: AIR 1954 Trav-Co 114 
(115) (Pr 4). 

234. Demand and refusal of relief. 

See also Note 3G. 

(a) Absence of, if absolute bar to applica- 
tion. 

(b) Implied. 

(e) Proof of. 

234. Demand and refusal of relief. 

See also Note 36. 

Art. 22G — Administrative order — Before 

a writ of mandamus is issued the High Court 
must he satisfied that the petitioner approached 
the proper authorities for the redress of his grie- 
vance. AIR 1958 SC 1018, Rel. on. AIR 1961 
All 92 (93) (Pt C) (Pr 8). 

Art. 22G — Powers of High Court — No prior 

demand by petitioner for relief — If bar to issue 
of writ. 

The requirement of a demand bv a person who 
seeks the issue of a writ of mandamus is neces- 
sary where that person seeks to compel a public 
authority or a public body to perform its duties 
under the statute. But where what the petition- 
er is seeking is not a demand for the perfor- 
mance of a duty hut the issue of an appropriate 
w'rit, order or direction restraining a public body 
like a municipal corporation from doing an acfl 
which according to him, is in contravention oC 
the statute, what the petitioner is seeking is not 
a writ o| mandamus. If the Court comes to the 
conclusion that the petitioner is entitled to have 
his grievance removed, then it has the pow’er to 
issue an appropriate writ or order though it 
mav not strictlv he a writ of mandamus AIR 
1950 SC 163, Rel. on 1959 Nag LJ 2G3 : 61 Bom 
LB 1299: ILB (1959) Bom 1736: AIB 1959 Bom 
458 (459, 460) (Pi B) (Prs 6, 8) (DB). 

I Reversed on another point in AIR 1903 SC 
897.J 

• Art. 226 — Demand and refusal of Justice 

— If condition precedent to order being made. 

The Court should of its own motion put limita- 
tions upon the wide powers conferred upon if 
under Art. 226 of the Constitution. While in a 
case of urgency, where an immediate order may 
he necessary, the Court may not insist upon condi- 
tions similar to those laid down in S. 46, Speci- 
fic Relief Act, namely, a demand for justice and 
its denial before an order can be made, in ordin- 
ary cases the Court must insist upon compli- 
ance with those conditions. While the Court 
must he anxious to protect the fundamental 
rights of the citizens, it should also give an op- 
portunity to Government to comply with the re- 
quirements made by citizens before it is dragged 
to Court. 52 Bom LR 544. Ref. Nusserwanji Bal- 
sara v. State of Bombay, ILB (1951) Bom 17: 53 
Cr LJ 80: 52 Bom LR 799: AIR 1951 Bom 
210 (225, 226) (Pi P) (Pr 28) (FB). 

[Partly Reversed in AIR 1951 SC 318.1 

Arl. 226 — Mandamus — For issue of manda- 
mus a demand for justice and its refusal is a 
condition precedent. In the case of a statutory 
body a demand of justice from such a statutory 
body would take the form of a letter or peti- 
tion or something of the sort 60 Cal WN 13s 
AIR 1956 Cal 490 (492) (Pi A) (Pr 4). 

Art. 226 — Mandamus — Demand for Justice. 

Where the authority which can amend the 
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electoral roll is the registering authority 
there must be demand of justice from 
the registering authority. AIR 1956 Ca] 456 
(458) (Pt D) (Pr 6). 


(1950), Arts. 226 & 32, Note 234 

pal Corporation — No demand in writing for 
justice upon Corporation made — Petition ~mus! 
t ail in limine. 65 Cal WN 339 : AIR 1961 Cal 3S^ 
(391, 392) (Pt B) (Pr 1). 


Art. 226 — Demand of justice and failure. 

Where issue of a writ in the nature of manda- 
mus is asked for, there must be an averment of 
a demand of justice having been made and its 
refusal. AIR 1951 Cal 396; AIR 1952 Cal 601, Rcl 

on. AIR 1953 Cal 756 (756) (Pt A) (Pr 3). 

Art. 226 — Writ of mandamus — Require- 
ments. 

A demand for performance of a legal duty and 
its refusal is ordinarily a condition precedent to 
the maintainability of a petition for a writ of 
mandamus. AIR 1951 Him Pra 36 (40, 41) (Pt C) 
(Prs 11, 13). 

Art. 226 (1) — Writ of mandamus — Condi- 
tions for issue. 

In order that a writ of mandamus may issue 
there must be a legal and specific right in the 
applicant which can be enforced and there must 
be a deprivation of that right and ordinarily this 
writ will not be issued where there exists an 
alternative remedy equally sufficient and adequ- 
ate. There must also be the possibility of effec- 
tive enforcement of the writ and a sufficient 
demand to perform the act sought to be enforc- 
ed and non-compliance thereof should also be 
proved before a prayer for writ of mandamus can 
be entertained. AIR 1955 Manipur 49 (53) (Pt B) 
(Pr 11). 

■ Art. 226 — Mandamus, when can be issued — 

Previous demand and refusal necessary. 

An application for mandamus must always be 
preceded bv a demand and a refusal. Where 
there was no demand by the servant that he 
should either be declared as suitable for employ- 
ment in a quasi-permanent capacity or that his 
case for employment in a quasi-permanent capa- 
city should be considered under the first instruc- 
tion of the instructions regulating the declaration 
to be made under R. 3 (ii) of the Central Civil 
Services (Temporary Service) Rules (1919), the 
application for mandamus does not lie. and can- 
not, therefore, be considered. ILR (1961) Mvs 
1129. 

Art. 226 — Mandamus, writ of, requires de- 
mand and refusal — In the absence of proof of 
this, writ of mandamus will not lie AIR 1951 
Cal 396, Rel. on. 55 Puuj LR 279:' ILR (1953) 
Pun) 279: AIR 1953 Punj 30 (33) (IM B) (Pr 24) 
(DB). 

[Overruled on another point in AIR 1963 
Punj 9.3 

Art. 226 — Mandamus • — • There must have 

been a definite demand and a definite refusal be- 
fore a writ of mandamus can be granted 54 

Pun LR 236: AIR 1952 Punj 351 (353) (Pt C) 
(Pr 9) (DB). 

• Art. 226 — Writ of mandamus — Demand of 

performanee of duty and its refusal should pre- 
cede. AIR 1955 Tripura 33 (35) (Pt B) (Prs 7, 9). 


Art. 226 — Mandamus — Conditions — De- 
mand tor justice — Absence of — When fatal 

64 Cal WN 134 : ILR (1960) 2 Cal 572 : AIR I960* 
Cal 102 (112) (Pt D) (Pr 24). 


Arts. 226, 310 and 311 — Mandamus — Issue 
of writ — Termination of service of Government 
servant — Demand for justice is essential condi- 
tion. (1959) 1 Lab LJ 141: 62 Cal WN 352: 
AIR 1958 Cal 654 (655) (Pt A) (Prs 6, 7) 


Art. 226 — Mandamus — Demand of relief 

— Necessity — Form of demand. 


The rule requiring that a demand for justice 
should be made before a party moves the Court 
tor a writ of mandamus is to ensure that the 
respondent got an opportunity of knowing what 
was required of him to do and for deciding 
whether he would do it of his own motion with" 
out being compelled by the Court. It is no ob- 
jection to the application for a writ that no for- 
mal demand had been made. ILR (1959) 1 CaR 
91: AIR 1958 Cal 219 (221, 222) (Pt A) (Pr 7> 

(DB). ' 1 9 

Art. 226 — Mandamus — Demand of relief 

Breach of public duties — Where there has 
been a breach of a public duty on the part of 
State or a Public OlTicer, affecting, by its conse- 
quence, the general interests of the public and 
where such duty is one imposed by a statute, 
it is not necessary that a demand for justice 
should he made before the Court is moved for 
relict against the breach by way of a writ of 
mandamus. If the performance of the duty 
sought to he enforced is of such a character 
I hat it cannot he expected to he performed un- 
less it is demanded, a demand is essential; and 
so also is a demand essential where the proper 
mode of performance is doubtful and. therefore, 
a demand specifying the proper mode is required 
before mandamus can be granted. ILR (1959)1 
Cal 91: AIR 1958 Cal 219 (222, 223) (Pt B> 

(Prs 9, 14) (DB). 

Art. 226 — Mandamus — Petition for — Ab- 
sence of demand for justice and denial thereof— 

E fleet. 

In a petition for mandamus the petitioner must 
stale his rights in t lie matter in question. his 
demand for justice and the denial thereof is 
not merely a technical point but a point of sub- 
stance. The idea underlying the making of de- 
mand is that the authorities may have an op- 
portunity of redressing the wrong AIR 1952 Cal 
601 and AIR 1952 SC 16, Rel. on 

Held, on facts that in absence of any valid ex- 
cuse for not complying with this salutary rule 
of law the petition was not maintainable. 60 Ca® 
WN 917: (1957) 1 Lab LJ 69: AIR 1956 Cal 53£ 
(535) (Pt A) (Prs 9, 11). 

Art. 226 — Issue of writ of mandamus. 


234 (a). Absence of, If absolute bar to application. 

• Art. 226 — Mandamus — Demand and re- 

fusal of relief — Circumstances rendering formal 
demand impossible — Petition maintainable. 67 
Cal WN 460: AIR 1963 Cal 565 (569, 570) (Pt B) 
{Prs 15, 16). 

- Art. 226 — Mandamus — Demand and re- 
fusal of relief — Necessity — Petition asking for 
urrit in the nature of mandamus against Munici- 


Before a writ of mandamus can issue it must 
he shown that there is a distinct demand ot that 
which the party seeking the mandamus desires to 
enforce and that such demand was met by a 
refusal. This is not merely a technical point but* 
a point of substance. AIR 1952 Cal 601, Rel. 
on. 

Where there is no specific pleading or any 
evidence to show that any such demand was mads* 
and the demand was refused, no relief can be- 
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granted to the petitioner bv the issue of a writ 
of mandamus. AIK 1953 Cal 581 (583) (Ft B) 
(Prs 9, 10). 

Art. 226 — Mandamus — Writ for — When 

may be issued. 

The petitioner was the Manager and Director 
of a company. He was getting a certain amount 
ot salary and commission. lie was assessed to 
income-tax and super-tax. The Income-tax 
ORicer under Section 10 (2) of the Income-tax Act 
forwarded to the Collector a certificate under his 
signature spc f, ilying the amount of arrears due 
trom the petitioner. The Collector proceeded to 
recover from the petitioner the amount specified 
in the certificate and certificate proceedings un- 
der the Public Demands Recovery Act were taken 
Pending these proceedings on the 18th March 1949 
the Income-tax OlTicer issued notice under S 16 
(5-A) of the Income-tax Act 


By issuing notice under this section the In- 
come-tax Officer effectually stopped payment by 
the Company to the petitioner, hi these circums- 
tances the petitioner made an application to the 
Certificate Officer for allowing the petitioner to 
pav the amount due by monthly instalments The 
instalment order was made without giving a 
hearing to the Income-Tax Officer. The pelTtion- 
ers advocate informed the Income-tax Officer 
that flic Certificate Officer had granted instal- 
ments to his client and requested him to with- 
draw all notices under S. 10 (5-A). The peti- 
tioner then a skd for issue of a writ of mandamus 


or a writ of a 
the Income-tax 
order dated the 
set aside 


til' 0 nature, of an order directing 
Officer to show cause why the 
18th March 1949 should not be 


Held, that the notice under section 1G 
the Income-tax Act was not a judicial 
judicial act. It was an administrative a< 
tore, if the circumstances warranted it 


per writ would ho a writ 


of mandamus 


(5-A) of 
or qwasi- 
l. There- 

the pro- 


llowever in a petition lor mandamus the peti- 
tioner must state his rights in the matter in 
question, his demand of justice and the denial 
thereof. In this case the petitioner never asked 
the Income-tax Ollicer to do what lie prayed 
for in tlie petition for mandamus. 1 1 is demand 
was to withdraw the notice under S. 16 (5\). 
It was not to accept payment bv instalments. 
I here was no previous demand or refusal of the 
right which the petitioner sought to enforce in 
the High Court. 


gallon of demand of justice and its refusal in 

Petition is fatal to its maintainabilitv AIR 1951 

Cal 396. Foil. (’51) 55 Cal \V\ 583: (1951) 2 
^ I C 1 1 1 # 

— Art. 226 — Writ of mandamus — Issue of — 

™Iure *° demand justice — Specific Relief Act 
(18/j), S. 45. 

Where the petitioner, being aggrieved by the 
order of the Health Minister of the Slate moved 
the High Court for a writ of mandamus with- 
out lirst approaching the Health Minister for a 
demand ol justice and contending that in view 
of the stubborn attitude of the Health Minister 
it was meaningless to approach him for justice 
and that the act ot the petitioner in asking the 
Health Minister to give him an opportunitv of 
being heard by counsel was itself a demand of 
justice, Held, negativing the contentions, that the 
petitioner having failed to fulfil the essential re- 
quirement of a demand of justice, the petition 
for the issue of a writ of mandamus was not 
maintainable. ILK (1952) Madh Rlia 231: AIR 
lflaO Madh B 46 (52) (Ft II) (Fr 14) (DB). 

~ Ar| . 226 — Mandamus — Demand for re- 
dress — If condition precedent. 

Demand is not an absolute legal necessity be- 
fore a petition for a writ under Art. 226 can- 

(F % r,ainC(1 - '* an fi ,ur 1 (8) (1*1 C) 

~ Art. 220 — Mandamus — Issue of writ — Pre- 
vious demand — Tenancy ended bv conduct — 
Tenant expanding munz on land — Idea of per- 
manency of lenancv implicit in contract — Govt 
ejecting tenant — Reined v bv wav of suit alter 
notice under S. 80 Civil P. C. not equally con- 
venient, beneficial and effectual — Govt, deter- 
mined to evict — Previous demand would have 
been useless — Demand is not absolute legal 
necessity before petition for writ of mandamus 
can be entertained — Petition cannot be refuse- 
rd because there was no previous demand and 
refusal. Sec Transfer of Property Act 1882) S. 
105. AIK 1958 Manipur 31. 

Art. 226 — Mandamus, writ of — Demand* 
and refusal of justice not established — Writ 
cannot be issued. 1962 Mvs LJ (Supp) 510 (I)B). 

® Ait. 226 — Petition for writ of manda- 

mus — No demand or refusal under impugned 
Aet — Application whether maintainable. 


Ibis was not merely a technical point but was 
a point of substance which must he taken into 
consideration when the Court issues a writ of 
mandamus. It would not be consistent with jus- 
lice in circumstances of this case to issue the 
writ of mandamus. The granting of this writ 
is a matter for discretion with the Court and 
the Court must take into consideration all the 
circumstances of the case before it exercises its 
discretion. Therefore the Income-tax Officer 
should not be required to amend or modify the 
notice under S. 46 (5A) or to accept payment of 
the arrears due from the petitioner bv instal- 
ments. 1951-20 ITR 400: 56 Cal W\ 232: AIK 
Cal 601 (605, 606) (l>l A) (Prs 40, 41, 44. 
**•>) (DB), 

Art. 226 — Mandamus, writ of — Petition 
not clearly setting out that there was any de- 
mand or refusal of the relief asked for before 
application lor mandamus was made — Petition 
cannot he sustained. 56 Cal \VN 302: AIR 1952 
Gal /2 (73) (Ft D) (Fr 14). 

r Arl ; ^ — Application under Art 226 for 
Issue ot writ of mandamus — Absence of alle- 


i er .uangaimu m ami .Mudholkar, J.J.:— 


- * v v • . V./1 Vil' 

nanlv beiore a person petitions for a mandamus, 
to enforce the performance of a public duly, 
or makes some other demand, he must show 
iliat lie had made such a demand from the ap- 
propriate authority and that the demand was ro- 
lused or not met. This is however, not an inflexi- 
ble rule. So, when in the particular circumstance?, 
such demand could not have been met. the ab- 
sence of a demand has been held to be immateri- 
al 

• 

I bus where a petitioner applies under Art 22C* 
lor a writ ol mandamus directing the State Govt 
not to cntm-ec against him the C. P. and Reran 
I rohibition Act, 1938, or some sections thereof 
and to withdraw and cancel certain rules and 
notifications thereunder and it was found that lie- 
had not done any act under the Act nor was 
any action taken under the Act to his detrimeni- 
antl that there was no demand and refusal of • 
permit under the Act to him. 

Held, that what t he petitioner sought was some- 

Q t n " W f ! lch the S, f lte Govr - °r its agencies eoul£ 
not as things stood, be expected to comply with 
and hence, in the circumstances of the case iJ 
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being idle for him to make a demand upon them 
the absence of demand did not affect the tena- 
bililv of the petition. 

Per Ilidayatullah J.: — The mandamus could 
not issue unless there was demand and a refusal 
or some act or omission is to be ordered and 
hence the application should be dismissed. 
Shcoshankar v. State Govt, of Madhya Pradesh. 
52 Cri LJ 1140: ILR (1951) Nag 646: AIR 1951 
Nag 58 (69, 79) (Pt D) (Prs 65, 143) (FR). 

Art. 226 — Tolls of ferry — Public auction 

— Highest bidder — Competency to apply for 
writ — (Bengal Ferries Act (1 of 1885) S. 9). 

It is true that the advertisement of a sale bv 
public auction does not amount in law to a con- 
tract with any one who might act upon the ad- 
vertisement. But where the highest bidder at an 
auction sale of tolls of a ferry deposits the 
whole amount of the bid and executes a register- 
ed kabuliat, but the Magistrate rejects his bid 
and makes a private settlement, the bidder is 
competent to apply for a writ of mandamus to 
get the settlement cancelled, even though he did 
not make a formal demand for performance of 
duty on the part of the Magistrate. 1953 BLJR 
086: 32 Pat 1129: AIR 1954 Pat 235 (237, 238) 
(Pt B) (Prs 9, 11) (DB). 


If there was substantially a demand of justice 
and refusal, that would be sufficient 58 Cal WN 

617: AIR 1955 Cal 72 (75) (Pt F) (Pr 19). 

Art. 226 — Demand of Justice and refusal 

thereof — Inference of refusal. 

In order to succeed in an application under 
Art. 22G the petitioner should show that there 
was a demand of justice and refusal thereof. 
But it is not necessary that the word ‘’refuse" 
or any equivalent to it should be used. It is 
enough to show that the party withholds com- 
pliance and distinctly determines not to do what 
is required of him. Refusal may be inferred 
from conduct. 40 Cal LJ 44, Rel on AIR 1951 
Cal 570 (573) (Pt B) (Pr 16). 

Art. 226 — Mandamus — Demand and refu- 
sal of relief. 

There is no doubt that in a case of a writ 
of mandamus a demand for relief from the au- 
thorities against whom he has made the appli- 
cation should be made. Where, however, the 
petitioner had made repeated representations, 
which constituted demand for justice before peti- 
tioning for a writ of mandamus, he had complied 
with this requisite. AIR 1956 Tripura 9 (12) 
(Pt B) (Prs 17, 18). 


Art. 226 — Writ of mandamus — Demand 

of performance of duty when may not be made. 

There are certain cases in which previous de- 
mand, which is a condition precedent for a writ 
of mandamus, may not be possible or sometimes 
may not be necessary and these cases can he (1) 
where it appears that a demand would be un- 
availing, it need not be made; (2) where the res- 
pondent has by his owti conduct made a de- 
mand impossible; (3) where the duty sought to 
be enforced is of a public nature affecting the 
people at large and there is no one especially em- 
powered to demand performance; (4) where the 
/duty is imperatively required by law of minis- 
terial officer particularly where respondent has 
done an act which he calls a performance; and 
(5) where a person has by inadvertence omitted 
to do some act which he was under a duty to 
do and where time within which he can do it 
has passed. AIR 1955 Tripura 33 ( 35) (Pt C) 
(Pr 10). 

234 (b). Implied. 

Art. 226 — Mandamus — Demand and refu- 
sal of relief — No order passed on application — 
Writ petition, if premature. 

Held, on facts that when the earlier petition 
for registration under the Post Offices Act was 
rejected as being infructuous, the petitioner was 
permitted to file a fresh petition and it is also 
clear from the attitude adopted by the oppo- 
site parties in the past that they had come to 
the conclusion that the periodicals did not ful- 
fil the requirements of S. 9 and consequently 
there was no possibility of the petitioner’s /ap- 
plication being considered on its own merits. 
n.R (1957) 2 All 328: AIR 1957 All 662 ( 664) 
VPt A) (Pr 4). 

Art. 226 — Mandamus — When can issue — 

•Dereliction of duty on part of municipality — 
Mandamus against — Madras District Municipa- 
lities Act (5 of 1920) Ss. 250 and 321 (ii) — 
Application for permission to instal machinery — 
Failure to reply by municipality — Effect. (1958) 
2 Andh WR 187: 1958 Andh LT 681: AIR 1959 
Andh Pra 460 (460, 401) (Prs 6 to 11). 

Art. 226 — Mandamus — Demand of Jus- 
tice and refusal. 


234 (e). Proof of. 

Arl. 226 — High Court has no jurisdiction 

to issue mandamus contrary to law. 1959 All LJ 
567. 


— ^Art. 226 — Mandamus — Issue of writ — 
Grounds for — Demand and refusal. 

One of the conditions for the grant of relief 
of mandamus is that there must have been a 
demand lor the relief and its refusal by the au- 
thority concerned. The plea is not one of form 
but of substance. It is sufficient if there is in 
substance a demand and refusal may be infer- 
red from conduct, no particular form or langu- 
age being necessary’. A demand is not requir- 
ed where it is manifest that it would be but an 
idle ceremony. 

Held, that the prior institution of suit by the 
applicants for an injunction, to restrain the 
respondent from holding elections and the con- 
test made by the respondent for the grant of 
interim injunction in that suit, was a sufficient 
demand and refusal. 1956 Andhra WR 711: 
ILR (1956) Andh Pra 480: AIR 1957 AP 833 (837) 
(Pt F) (Prs 15, 17) (DB). 


Art. 226 — Pctilion for writ of mandamus — - 

When may be entertained, pointed out — Duty of 
Court stated. AIR 1947 Cal 307, referred to. 55 
CWN 255: AIR 1951 Cal 396 (397) (Prs 6, 7) 
(DB). 


Art. 226 — Writ of mandamus — Demand for 

justice and denial — Failure to prove Speci- 
fic Relief Act (1877), S. 45. 


Per Mehta J.:— The petition for a writ of 
mandamus and the affidavit should state in clear 
and unequivocal terms the demand for justice 
and the denial thereof. Where the peti- 
tioner fails to prove this, the petition is defec- 
tive. ILR (1952) Madh Bha 231: AIR 1950 Madh 
B 46 (54) (Pt L) (Pr 22) (DB). 


— Art. 226 — Writ of mandamus — Demand 
r justice must be independent of motion for 
rit of mandamus — Specific Relief Act (187/). 

45 ILR (1952) Madh Bha 231: AIR 19®* 
adh B 46 (54) (Pt M) (Pr 22) (DB). 
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•Apt. 220 — Mandamus 


*iial of right must be prior 
mandamus. 1956 Cr LJ 252: 
11 (12) (Pt C) (Pr 6). 


Demand and dc- 
to application for 
AIR 1950 Manipur 


Art. 226 — Writ of mandamus — Petitioner 
has to show that he had made demand for justice 
— Refusal may be implied from facts stated. 
ILR (1952) Patiala 592: AIR 1952 Pepsu 152 (154) 
(Pt A) (Prs 7, 9) (DR). 

235, Discretionary matters. 

(a) . Correctness of decision not to 

be questioned. 

(b) . Power coupled with duty. 

235. Discretionary matters. 

-Art, 226 — Writ of mandamus — Court’s dis- 
•crelion — Election of Speaker 


The ie!ie| ot writ ol mandamus is discretion- 
ary with the Court. 4 his discretion should not 
j>e exercised in the matter of election such as 

» (>t . n a Sp , caker of ;,n Assembly in a manner 
<hat will make the will of the minority prevail 
over that ot the majority even it for a short 

5 t ; nod • A £ 1940 Cal 121, Rel. on. AIR 1955 
Ajmer 35 (38) (Pt E) (Pr 19). 

“ iNatura! Justice — Motor Vehicles 
^ci ( lj.lj), s. ,)j — Oral allegation against rival 
applicant — R. T. A. acting on such allegations 
1 ribunal setting aside those findings — Ris- 
en lion ot I ribunal — High Court cannot inter- 

(" c . -- G - AIK 1905 All 194 (195, 

law) (Pr 9). 

' A r I . 226 l . P. Imposition of Ceiling on 
Eand Holdings Aet (I of 1961) — Exemption of 
sugarcane plantations under S. 6 (vi) is in dis- 
cretionary powers of Stale — Writ of manda- 

Vv!> Jf" 1101 be issut( L 1963 All E.J 793: 1963 All 
M" ( ;) 668 : H U (1964) 1 All 211: AIR 1965 
All 1,.) (182) (PI K) (Pr 35) (DR). 

* ““Art. 226 \\ rit Petition under — Existence 

ol alternate remedy — Important questions invol- 
^ ed in tin* matter — Correct decision by lower 
appellate Court — Petition need not he enter- 
tained. Per Desai C. J. Baburam Asliok Kumar v 

Vn /dla I,i,risha(J * ILR (1964 ) 2 All 76: 1964 

At UR (HC) 167: 1964 All LJ 353: AIR 1964 All 
;>34 (535) (Pt E) (Pr 9) (FR). 

— Art. 226 and Art. 311 (2) — Mandamus — 
Government sen ant — Fixation of his seniority 
n cadre No law as to — It depends upon 
discretion of Government — No writ of inanda- 

can issued. IER (1961) I All 940: AIR 
1963 All 358 (360) (Pt A) (Prs 5, 6). 

~ ‘Art. 2*26 • — Writ of mandamus — Under 
•Excise Rules, acceptance of bid and the grant of 
licence is in the discretion of Excise authorities— 
'\ rit not proper even if rules were not merely 
executive directions but had statutory force 
ILR (1962) 2 All 409. 

Art. 226 Scope — Writ to compel Govern- 
ment to issue licence — Mining licences — Govern- 
ment deciding not to grant mining leases at all — 
Government cannot he compelled to grant leases 

M moral Concession Rules (1949), R 18. AIR 

i960 All 570. 

Art. 226 — Mandamus — Writ of — Manda- 
mus ordering District Magistrate to sell books 
yon tain ing forms — Police Regulations, Para 183 

linder Para. 183, Sub-Cl. (ii) of the Police Re- 
{filiations, the District Magistrate cannot be com- 


pelled to sell the books containing form No. 54 
to any party, nor can any partv claim an un- 
qualified right to obtain these forms from the 
District Magistrate. Hence, the issue of a writ 
ol mandamus ordering the District Magistrate to 
sell the said books lo the petitioner is not justi- 
fied by the rule. 1960 All WR (HC) 563: 1960 
All Cr R 358: I960 All LJ 761. 

— Arl. 226 — Powers of High Court. 

The High Court cannot in the exercise of its 
writ jurisdiction issue any order to an author- 

«n-^ rc i S . e ds discretion in a particular man- 
ner. 19o7 All LJ 493. 

~ 'TT?. Mandamus — Against whom can 

issue — Writ cannot issue against opposite par- 
ties directing them to modify list of seniority of 

v r rr rs / 4 1 Locomotive Running Staff. AIR 1955 
L (All) 5818. 


~ Art. 226 — Making 
l P. Industrial Disputes 


of report 
Act, 1947 
It is an 
No writ 


under S. 16, 
— Discretion 
administrative 
can he issued 


oi District Magistrate 

act — Not stamtory dut> „ c 1JWUCU 

c , • h „ In . dus,rial Disputes Act (XXVIII of 1947)! 
S. Ih. AIR 1!)55 NIC (All) 3544. 

TvTvni 2 f,^- U V P ' lndustriaI Disputes Act 
(XXWII of 1947), Ss. 3. 4 and 8 — G. O. No. 

hi.) dated 15th March, 1951, Cl. 10 — Power of 

refer dispute 

• Exercise of 

of mandamus 

(All) 1764. 


Government to 
discretionary - 
trary — Writ 
AIR 1955 NEC 


for adjudication is 
discretion not arbi- 
cannot be issued 


Art. 226 Mandamus in discretionary mat- 
ters — High Court when will not interfere. 

In a petition to the High Court to issue a 
writ of mandamus to the State Government di- 
re ( ling it to issue a notification under section 1 
(3) of the Bar Councils Act, 1926, applying the 
provisions ol that Act to the High Court: it was 
held that the High Court cannot do so as the 
Ma c Government has a discretion in the matter 
and that it is not obligatory on the State Govern- 
ment to make the requisite notifications 1954 All 
EJ 400: 1954 Cr LJ 1498: AIR 1954 All 735 (735 
7.36) (Pt B) (Prs 1. 5) (DR). 1 1 

269°( V rB) Ul J Cd 0,1 an0,her poinl in AIR 1955 All 

——Art 226 — Mandamus, writ of — Mandamus 
J' here duly is discretionary — U, P Agricultural 
Income-tax Act (HI of 1949), S. 6* (if Proviso! 

it may he that while an officer may, in certain 

extraordinary circumstances, he compelled by 
mandamus to exercise bis discretion one wav or 
tin- oilier and not just simply refuse lo act at all 
yet after he has honestly and reasonably exer- 
cised his discretion, mandamus will not lie where 
the act is truly discretionary, to control that dis- 
cretion, as to the particular manner of perfor- 
mance, even though the discretion he erroneously 
exercised, lor there is no method of review or 
correction provided by law to control such a dis- 
cretion. I he writ of mandamus can never be 
used as a substitute for appeal or what has been 
called in America a writ of error”. 

Where the Senior Member, Board of Revenue 

.nir eX s r fi S m p S dlscr ? T ,io I I ! to Brant permission 
under S b (1) I roviso, U. P. Agricultural Income- 

1 ax Act (III ot 1949) to make a change in the 

method of computation of income for purposes 

thp , 10 ! ie ? tly and 011 a fl »ll consideration of 

the materials before him and had refused permis- 
sion there is no scope for the High Court to 

I9V> An vnTma lh * wril °* ™"d a mus 

19.»2 All WR (HC) 517: 1952 All LJ 557: ILR 
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(1953) 1 All 817: AIR 1953 All 25 (29, 30) (Pt G) 
(Prs 20, 27) (DB). 


Art. 220 — Mandamus, 

A writ of mandamus is a 
and cannot be claimed as 
or of right, (1964) 2 Andh 


discretionary remedy. 

discretionary remedy 
a matter of course 

\VR 375. 


Art. 226 


Mandamus 


— Discretion — 
Amendment of date of birth — Government of 
India Act (1919), S. 96-B — Fundamental Rules, 
R, 74 (a) (IV) and note. 

If t he statute imposes a duty and the particu- 
lar claimant has corresponding rights to enforce, 
mandamus would be issued. On the other hand, 
where the particular provision only confers dis- 
cretionary powers, different considerations would 
arise. The word 'can' in the note to R. 74 (a) 
(IV) cannot be construed as creating an obliga- 
tion: it merely confers a power to amend the 
mistake as to date of birth entered in the service 
book. Hence, mandamus would not lie to en- 
force the exercise of this power or discretion 
there is wrong exercise of discretion. 
2 Lab LJ 567: AIR 1960 Andh Pra 363 
(Pt R) (Pr 4). 


unless 

(1959) 

(364) 


Art. 226 


Mandamus 


When can issue. 


A mandamus cannot be claimed as of right, nor 
need such a writ issue for every omission or ir- 
regularity even when it cannot be shown to have 
affected the jurisdiction or the merits of the case. 
The granting of relief by wav of extraordinary 
writs is discretionary. The writ of mandamus is 
not a writ of right and the Court cannot be 
oblivious to the facts of the case. 59 Cal WN 
373, Reiicd on (1956) 29 ITR 122: ILR (1955) 7 
Assam 362: AIR 1955 Assam 201 (209) (Pt D) 
(Pr 22) (DB). 

f Reversed on another point in AIR 1901 SC 
15791. 

Art. 226 

Art 220 can 


— Mandamus — Writ or order under 
be issued to secure licence under S. 
Police Act. See Calcutta Police Act 

39 1965 (1) Cri LJ 679: AIR 


38, Calcutta 
(IV of 1800), S. 

1965 Cal 312 (DB). 

Art. 226 — Administrative act 


Grant of 


licence by Commissioner, under S. 39, Calcutta 
Police Act. is administrative and not quasi-judicial 
act — Not mandatory on Commissioner to give 
hearing to applicant — Grant is discretionary with 
Commissioner — Discretion if based on consi- 
derations extraneous to Act mandamus would lie 
• — (Calcutta Police Act (IV of 1800). S. 39): AIR 
1901 SC 705, Rel. on. 1965 (1) Cri LJ 679: AIR 
1965 Cal 312 (317) (Pt A) (Pr 7) (DR). 

Art. 226 — Mandamus — Application to re- 
new licence of eating house under S. 39, Calcutta 
Police Act — Refusal by Authority — Prayer 
under Art. 220 to re-examine facts and direct 
issue of mandamus — Held, High Court would 
not examine facts as Court of Appeal: AIR 1954 
SC 217, Foil. 1965 (l) Cri LJ 679: AIR 1965 Cal 
312 (328) (Pt B) (Pr 70) (DB). 

Art. 226 — Mandamus — Refusal of Police 

Commissioner to issue licence under S. 39 of 
Calcutta Police Act for running boarding and eat- 
ing house — Use of discretion by Police Com- 
missioner — Petition for issue of writ of man- 
damus — Duty of Court — Court has only to see 
whether there were materials for the exercise of 
proper and reasonable discretion by the Commis- 
sioner — Order refusing or granting licence is 
an administrative order — The discretion spoken 
of is dependent on the subjective satisfaction of 
the Commissioner as to whether the conditions in 
the section are duly satisfied — Calcutta Police 


Act (1866), S. 39. AIR 1961 SC 705, Rel. on 

66 Cal WN 487: AIR 1962 Cal 556 (559, 560i 
(Pt A) (Prs 10, 11, 12, 13, 19) (DB). 

— — Art. 226 — Mandamus — Issue of writ — 
Discretion — Writ of mandamus is not a writ 
of right. See Electricity Act (1910), S. 4 AIR 

1958 Cal 85 (DB). 


Arts. 226. 32 


Mandamus 
- Effect. 


False state- 


ment in application — 

Where a petitioner comes to the Court with a 
false statement, that alone may be a sufficient 
reason for throwing out his application (1957) 8 
STC 105: AIR 1956 Cal 596 (599. 600) (Pt F) 
(Pr 13). 

Arts. 226, 311 — State Railway 


Establishment 
Railway em- 
right to conli- 
Thereafter it 


Code, Vol. II Rule 2046 (2) (a) 
ployee in ministerial service — No 
nue in service after age of 55 — 
is discretionary and the High Court cannot con- 
trol a discretion either by the issue of a writ 
of mandamus or certiorari. See Ibid, Art 311. 
AIR 1956 Cal 93. 


Art. 226 


— Discretion 
damus. Sec 
Ss. 35, 39 and 

Art. 226 - 


licence 

Man- 

1866). 


- Renewal of eating house 
of Police Commissioner - 
Calcutta Police Act (4 of 

40. AIR 1955 NUC (Cal) 193. 

— Mandamus against a registered 
Trade Union refusing to enroll a person as a 
member — (Trade Unions Act (1926), S. 21). 

The law relating to corporations incorporated 
under a statute would he fully applicable to 
Trade Unions incorporated under an Act. A 
Trade Union incorporated under the Trade Unions- 
Act, like a corporation, has as an incident be- 
longing to it, a right to make any person it 
likes member, unless it is clearly deprived of that 
right by prescriptions or express words in its 
charter. 

The rules of the Trade Union like the Asanso! 
Iron and Steel Workers' Union are not statutory 
rules and are not like regulations which might be 
framed under S. 29 of t lie Trade Unions Act. 

There is nothing in the Trade Unions Act or 


absolute 

member 


a right 
if there 
or the 


no 

be 

in 

c a n 


one 

re- 

thc 

bc- 


the rules made thereunder which confers 
right upon a person to be admitted as a 
of this particular Trade Union. Such 
might have been brought into existence 
was an express provision in the Act 
constitution of the Trade Union, that 
having the requisite qualifications could 
fused membership. A mere description 
constitution of the class of persons who 
come members, or the qualifications necessary 
for membership, docs not conler an absolute 
right of becoming a member upon any person 
who might belong to that class or answer that 
description or possess such qualilication and the 
Court will not enforce such a claim by mandamus. 
In other words, mandamus will lie to compel a 
corporation to do its statutory duty, but not where 
there is no duly cast by statute or where the 
corporation has a discretion in the matter ILI 

(1956) 1 Cal 247: 58 Cal YIN 4 o/: AIR 19oo Cal 
189 (191) (Pt R) (Prs 12, 13, 15). 

Art. 226 — Municipalities — Bengal Munici- 
pal Act (1932) S. 402 — Discretion to maintain 
slaughter house — Interference. See Munici- 
palities — Bengal Municipal Act (lo ol 1932) 

402. AIR 1953 Cal 433. 


Art. 226 


— Renewal of eating house licence 

— Discretionary powers of Commissioner — Re- 
fusal — No right to mandamus. See Calcutta. 
Police Act i4 of 1866), S. 35. (’53) 92 Cal LJ 81- 
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•Art. 226 — Writ of mandamus. 


n— l 

efficacious, 

ILK (1953) 
(PI D) (Pr 

Art. 226 


An order lor Ihe issue of a writ of mandamus 
js a mailer lor Ihe absolule discretion of the 
Lourl. Some of the essential conditions for the 
grant ol such a writ are: (i) that the person ap- 
pl>iri£ must show that he is really and specially 
interested in the subject-matter and has a spe- 
cific legal right to enforce; (ii) that there resides 
in him a legal right to the performance of the legal 
duty by the party against whom such a writ is 
sought, and (iii) that there is no other equally 

convenient and beneficial remedy 
Hyd 311: AIK 1953 Ilyd 222 (224) 

9) (DK). 

Mandamus in discretionary mat- 
ters. 

Where there is no rule under which the Gov- 
ernment can be made to count the period of ser- 
\ice of a person towards the period of service 
which counts lor his pension and it is a matter 
.or the Government to relax the rules if thev so 
desired in the case of anv individual it is not 
open to the person to ask the Court for any 
diieetion to the Government to show favours to 
him. His remedy is to apply to the Govern- 
ment tor such favour bringing to their notice 
the cases ol those who had been granted such 
relaxation. AIK 1958 J and K 43 (45) (Pi D) 

■ -Art. 226 Appointment to police service — 
Inclusion of names of petitioners in list of ap- 
proved candidates selected by State Public Ser- 
>i'c Commission — No right to appointment to 
'U ( h post is conferred — Stale can exclude can- 
didates irom appointment if requisite qualifi- 
ca n>ns prescribed by K. 1(1 (b) (ii) are not ful- 

\.r» Art - 1101 violated. See Ibid, Art 16 (1) 
AIK 1963 Ivor 59. 

7 Ar !* 229 ~ Writ ,f) compel the Municipal 
turned to issue a licence to Ihe petitioner under 

v °J ,,1C Travancore District Municipalities 

Act (1116) — Ihe reports before the Municipa- 

‘iv ought to be taken as decisive on t he issue 

os to nuisance in proceedings under Art 226 

AIK I960 Orissa 88, Kel. on (1969) 2 Ker LK 

11 H WO) Ker 1159: 1961 Ker LJ 40: 1961 
her 1/1 475: AIK 1962 Ker 30 (31, 32) (P| C) 

i * ■ « J J • 

~ Ar !- 226 Mandamus — Delav in presenla- 
tion of petition. 

A writ ot mandamus is not a writ of course 
t right, but is within the discretion of the Court; 
and it there has been undue delay in the pre- 
sentation of the petition lor issue of the writ, it 
is usually not granted. It would, however, de- 
pend on the tacts of each case as to whether the 
delay in that particular case was sufficient to 
disqualify the petitioner from getting the relief 
Ihe mere fact that the petitioner was in jail docs 
not prevent him from making a petition for is- 

N Ue Hie writ to the High Court AIK 1956 
hutch 9 (12) (PI D) (Prs 18, 19). 

Art. 226 — Mandamus — Discretionary 
remedy. 

Grant of writ of mandamus rests purely on the 
^.'•cetion of the High Court. Madli BLJ 1955 
LK l.u7: AIK 1955 Madh Kha 202 (205) (Pi C) 
(Pr 29) (Dll). 111 

Art. 226 — Mandamus — Issue of, to direct 
— Lxerclse of discretion. 

Held, (>n facts that it was in the discretion of 
tne chairman ot the Hoard to condone the deli- 
ciency m attendance of anv candidate and that 
discretion having been already exercised in fav- 


(1950), Arts. 226 & 32, Note 235 1229 

our of the petitioner by permitting him to appear 
at the practical examinations, it was not open 
to the Board to disallow him from taking exa- 
minations in theory subjects. After having ex- 
erased the discretion once the chairman does not 
retain the liberty to alter the decision taken by 
him by exercising it a second lime. 

Held further, that mandamus does not lie 
tthcrc the duty is clearly discretionary and the 
party upon whom the discretion rests has exer- 
used the discretion reasonably and within his 
jurisdiction, but where a discretion is abused so 
as to 'vork iniuslice it can be controlled by man- 
damus. 1960 MPLJ (Notes) 134. 

~ Ar !: 22(5 ~T Mandamus — Principle of merger 
ol original order into appellate order applies in 
cast*!, ot wins oi mandamus also — Writ compel- 
ling an authority to disobey orders of Superior 
authority cannot he Issued. 76 Mad LW 76- II ft 
(1963) Mad 252: (1963) 2 Mad LJ *207. 


Arl . Mandamus to compel institution 

of legal proceedings. 1,011 

A writ of mandamus will not lie to compel a 
person to institute legal proceedings. AIR 1955 

,l Vl on - D)59 Mad WN 649: (1961) 2 

(Pr 00/ 2,j5; A1R 1900 MatJ 231 (235) (Pt A) 

--Art. 226 Mandamus - Iissue of - Discretion. 

Ihe grant ol an order of mandamus is as 1 

CouH U ' ‘ n T r for , lhe discretion of the 
■ . 11 . 1101 , an order granted as of right 

and it is siot issued as a matter of course Courls 

will not exercise .jurisdiction in this class o 

cases unless substantial injustice has ensued or 
is likely to ensue. AIK 1955 SC 42a, Kel. on 

• , ', VllC , r , U l ? isiUe (he "’rit would be to place an 
intolerable burden of inconvenience on numerous 
citizens ol India, and another adjoinin'* territory 
namely Pondicherry and to set at nought the 
usage ol more Ilian century and a quarter: 

Held, that this was a case where writ of rnan- 
norn o ’m ( I L ‘ ,uscd - 1! >59 Mad WN 649: 

(Pt B) *P« a 21. ^22, 23). AI,< 1900 Mad 231 

" Ar| . 226 — Specific Relief Act (1S77), S 45 
7“ Mandamus -- Remedy is discretionary - 
Jurisdiction is subject to considerations of impor- 
tance ol case or of principle involved or delay 
on applying or of merits of case - Court is 

M C 1 ' (Mad)/y6!° ‘ akC libCra ‘ V,C ' VS - A,R 1955 

Art 226 ~ Mandamus — Refusal to issue 
passport - Matter entirely within discretion of 
8tate. See Ibid, Art. 14. AIK 1954 .Mad 249 (DB). 

——Art. 226 — Industrial Disputes Act (1947), 

r ( [T lNo . ri ' com P ,iancc wiUl S. 12 (5) — Power 
ol Court to direct State to make reference to 

Inbunal. See Industrial Disputes Act (1947) 

Section 12 (5). AIK 1952 Mad 297 (DB). ' 

■ Art. 226 — Mandamus — Refusal of Regis- 
trar to register society under S. 11 Assam Cn. 

S lT ,l \ eS Acl Mandamus will* not issue 

AIK 196.» Manipur 1 (3) (I»t B) (I»rs 5, 7) 

Art. 226 

of discretion 
Section 517, 
mandamus. 

11 (12) (Pt 


— Order passed in proper exercise 
upon direction °f lligl. Court under 

case fop issii#* nf 

AMPrJ 3 U 4h 52: A1R 1030 Manl P ur 

corn,.. I authority to Mari' /l/l / 

Minimum Wages Act (1948), Ss. 20, 22 
proceedings for enforcement of Acl — Per^ 
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not authorised by Act cannot compel authority to 
start prosecution — Court will refuse mandamus 
— Section 20, Minimum Wages Act contains com- 
plete machinery for enforcement of provisions of 
the Act. ( 1955-56) 8 FJR 106: (1955) 2 Lab LJ 
13: 1955 Cr LJ 262: ILR 1954 Nag 839: 1954 Nag 
LJ 648: AIR 1955 Nag 33 (34, 35) (Prs 5, 6, 7, 8, 
9, 10) (I)R). 


Art. 226 — Writ of mandamus when is not 

proper remedy — [Municipalities — Orissa Muni- 
cipal Act (XXIII of 1950), S. 134 (d)l. 


Where a writ of mandamus is sought to be 
issued against a Municipality on the contention 
that the provisions of S. 134 (d) being manda- 
tory, unless provisions for cleansing of private 
latrines, urinals and cesspools are made, no tax 
shall be leviable, and if the tax is imposed with- 
out the said conservancy arrangements the taxa- 
tion is bound to be declared as illegal, and the 
contention is met by the production of the re- 
cords kept in the Municipal OtTice showing that 
arrangements have been made for so cleansing, 
then it is not a fit case where the jurisdiction 
of the High Court under Art. 226 can be invoked. 
If the petitioners dispute the fact that the arrange- 
ments contemplated under S. 134 (d) have not 
been made, they may seek their remedy in ap- 
propriate proceedings. Where facts are disputed, 
they cannot be effectively determined in the 
writ proceedings. AIR 1954 Orissa 76 (77) (PI A) 
(Prs 4, 5) (DR). 

Art. 226 — Writ of mandamus — Nature of. 


The grant of a writ of mandamus is as a gen- 
ral rule, a matter for the discretion of the Court 
and is not a writ of right. AIR 1951 Pat 231 (241) 
(Pt C) (Pr 26) (DR). 

• Art. 226 — Mandamus — Discretionary 

matters — Mandamus upon State Government 
directing it to refer dispute under S. 10 (1) 

Proviso, Industrial Disputes Act — Matter lies in 

complete discretion of State Govt. ^ a f n( ]^U 1US 

will not issue Bagaram Tuloule v. Stnte of Binar, 

ILR 29 Pat 491: 1951 Cri LJ 1509: (1950-51) 2 
FJR 71: AIR 1950 Pat 387 (388, 391) (Prs 5, 6, 
8, 9, 10, 11, 15) (FB). 

—Art. 226 — Mandamus — To issue writ is in 

discretion of Court — Conduct of P et ! t 1 1 ?. nC / r < o-S\ 
to be considered (Mandamus refused). ILK (19o) 
Patiala 482: AIR 1953 Pepsu 9 (12) (I t C) (Pr 11). 


Art 220 — Mandamus — Discretionary mat- 
ter __ ’writ to recall reference under Industrial 
Disputes Act, 1947 — Administrative Acts. 

The Industrial Disputes Act 1947, confers upon 

the State Governments the power, and imposes upon 

it the duty to decide for itself, in the exercise of 
its own iudgment and discretion whether an in- 
dustrial dispute does or does not exist or whether 
such dispute should or should not be referred tor 
adjudication to a tribunal. The duty imposed up- 
on the State Government is not of a ministerial 
character but is one involving judgment and dis- 
cretion. AIR 1956 Cal 550, Rel. on. The deci- 
sion may be wrong, but it cannot be said that by 
coming to a wrong decision the State Govern- 
ment "'has attempted to perform an act over 
which it had no jurisdiction. AIR 1952 Bom 468, 
Rel on. Where the decision of the State Govern- 
ment was made in the exercise of judgment and 
discretion conferred by law, it cannot be con- 
trolled by mandamus. AIR 1953 St- ->3 and 
(1840) 10 Law Ed 559 and (1903) 190 US 316, 
Rel on 60 Pun LR 425: (1958-59) 15 FJR 49: 
11959) 1 Lab LJ 274: ILR (1958) Punj 2061: 
AIR 1959 Punj 75 (78, 79) (Pt D) (Prs 10, 12a) 

(DB). 


Art. 226 — Mandamus — Issue of writ — 

Grounds for. 

The Courts can by mandamus compel the per- 
formance of acts prescribed by law, but they 
have no power to interfere with discretion of 
Government or require Government to act or to 
decide in a particular manner. They can ask 
Government to act, but not how to act. Courts 
exercise no general supervisory powers over Gov- 
ernment or executive officers of Government; 
they cannot coerce or control their action in mat- 
ter which requires the exercise of official judgment 
or discretion; and they cannot override or inter- 
fere with their decision even if erroneous, provi- 
ded it is based on a sound and reasonable dis- 
cretion founded on facts and exercised in good 
faith without collusion or fraud and not from 
motives of personal favouritism or ill-will. (1840) 
10 Law Ed 559 (568), Rel. on. 58 Punj LR 299: 
ILR (1957) Punj 122: AIR 1956 Punj 201 (202) 
(Pt A) (Pr 7) (DB). 


Art. 226 — Mandamus — (Income-tax Act 

(1922), S. 45). 


Petitioners were assessed under S. 23 (4), 
• Income-tax Act. They therefore applied under S. 
27 for cancellation of the assessment. The ap- 
plication was dismissed and while the appeal was 
pending another application to the Income-tax 
Officer was made under S. 45 to keep the reco- 
very in abeyance. The Income tax Officer fixed 
the instalments. But the petitioners moved the 
higher authority and obtained stay. The same 
was later on vacated and petitioners finally ap- 
plied for writ of mandamus on the ground that 
the I. T. Officer did not exercise his discretion 
properly. 


Held, Per Kapur. J. : (1) Under S. 45 whatever 
discretion there is, is of the Income-tax Officer 
and he having exercised it in a particular manner 
which was neither mala fide nor capricious, nor 
done for collateral purposes, nor had he taken 
matters into consideration which were extrane- 
ous to the issue, it was not open to the High 
Court to interfere in its supervisory jurisdiction. 
Case law discussed. 

(2) When exercising his discretion under S. 45, 
Income-tax Act, the Income-tax Officer has not 
to look to the correctness of his own ordcrof 
assessment. There are other considerations which 
have to be seen at the time of declaring an 
assessee to be a defaulter or otherwise. ( 1 Jo 1 ) 


>0 ITR 51 (Cal) Dissented. 

Per Soni, J. : It is a grave thing to interfere in the 
orderly administration of justice by the ordi- 
)arv or special Tribunals constituted by he 
Legislature. Where they are acting within the 
imits of the powers assigned to them by the 
Legislature and have exercised their discretion, 
High Court will not ordinarily interfere unless 
he discretion has been exercised so capriciously 
>r in such an outrageous manner as to attract 
he extraordinary jurisdiction of the High C 

1952) 22 ITR 410: AIR 19o3 Punj 113 (115, 116) 
Prs 16. 17, 20) (DB). 


235 (a). Correctness of decisions 
not to be questioned. 

4ri 226 — Mandamus — Powers of High 
_L Public purpose within S. 6, Land Acqui- 
n Acl _ High Court will not examine facts - 

id Acquisition Act (1894), S 6 (1) ). 

All 126 (135) (Pt M) (Pr 28). 

Art 226 — Mandamus — Error in excrcl ^ 
jrisdiction — Refusal to grant exemption from 
duty against all reasonable interpretation 
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High Court 


•I relevant Item in Tariff Schedule — 
can interfere in writ jurisdiction. 

If two constructions are reasonably possible, 
then the Court will not interfere simply because 
the customs authorities have adopted the one 
which is most beneficial to the Revenue. But 
where refusal by the customs authorities to grant 
exemption from excise duty is against all rea- 
sonable interpretation and is perverse the Court 
will interfere in its writ jurisdiction AIR 1901 SC 
1506 and AIR 1963 SC 1319, Expl. and Foil. 
99 Cal WN 328: AIR 1963 Col 428 (433) (Pt E) 
(Pr 13). 

Art. 226 — Mandamus cannot be issued to 

vacate erroneous administrative orders — Grant 
of licence upon wrong Interpretation of statutory 
rule — (R. 13, Abkarl Rules, under Section 20, 
Truvancore .Abkarl Act) — Error of decision — 
Writ cannot be issued. AIR 1946 Bom 107 and AIR 
4952 Bom 168, Dissented: AIR 1951 SC 403 and 
AIR 1954 SC 415 and AIR 1954 SC 440 and AIR 
1958 SC 1018, Disling. (1850) 81 Rr 520; Ameri- 
can Jurisprudence Vol. 34, p. 813 and Ilalsbury’s 
Laws of England (3rd Ed.), Vol, 11, p 1 01. Re! on. 
1960 Ker LJ 1208: 1960 Ker LT 1109: ILR (1961) 
t Ker 134: AIR 1961 Ker 318 (321) (Pt B) (P rs 
10) (DB). 

“ Art. 226 Mandamus in discretionary matter — 
Travancore Jenmi and Kudiyan Act (V of 1071), 
S. 40 Mandamus to Stale Government to revise 
commutation rates lor Jenmikaran in accordance 
with S. 46 — Remedy is open to the party if 
the Government uses its discretion arbitrarily or 
capriciously. 1960 Ker LT 569: (1960) 1 Ker LR 

691: 1960 Ker LJ 748: AIR 1961 Ker 133 (135) 
(Pr 6). 

Art. 220 — Mandamus — When issued — Peti- 
tioner must have legal right of which perfor- 
mance can be enforced — Where statute confers 
discretion on authority mandamus will not lie 
unless exercise of discretion is capricious, arbi- 
trary or mala fide. AIR 1962 SC 1210 Foil Patna 
University Act (XXV of 1951), Reg. 7. 1965 BUR 

Art. 226 — Discretionary orders — Order by 
Board of Revenue under Section 43 of B. and O. 
Excise Act 11 of 191 •> — Discretion not properly 
exercised — Mandamus could be issued. 1961 
BLJR 201: AIR 1961 Pat 328 (329) (Prs 3, 4) (DB). 

“ Art. 226 — Mandamus — Issue of writ — 
Grounds of Public Officer entrusted with judi- 
oial power Decision of — Interference with 

by writ of mandamus — Error of law or fact — 

If ground for. 

It is quite unusual to direct a judicial tribu- 
nal to act in a particular way unless it is quite 
plain that what they have to do is purely minis- 
terial, and not judicial. The Court will not by 
mandamus order a public ollicer who is invested 
with judicial, as distinct from ministerial, power 
to perform a specific act in order to carry out 
ms public duty. Where a question within the 
jurisdiction of a public officer entrusted with 
judicial powers has been bona fide entertained 
find decided by such ollicer, the Court will not 
inter! ere with his decision merely upon the ground 
that the decision was erroneous either with res- 
pect to facts or in points of law 51 Cal 

!»!• J ?? • 31 Pat 145: AIR 1953 Palna 47 
(P» C) (Pr 16) (DB). 

'19VJ II I>*t <l )^7 rilJed by AIR 1052 SC 64 in 


279, 

(59) 

AIR 


refer dispute under S. 12 (5) — Section 12 (5) 
does not confer power on Government to make 
reference independently of S. 10 (1) _ Under 

7- , (J| . Government can consider other relevant 

facts besides the report of Conciliation Officer — 
Government in considering question of reference 
lnl ° consideration extraneuos matters — 
Writ of mandamus can issue requiring Govern- 
ment to reconsider its decision See Industrial 
Disputes Act (1917), S. 10. AIR mo SC 1223. 

—Art. 220 — Mandamus In discretionary mal- 

whk h .nT 1 !? ° f . discreti °n by the authority on 
2“ > iU< ; h discretion is conferred must not he 
lightly interfered with, more so in exercise of 

r ,r V r S '! f , ' he Hi ", h Courl under Art 226 of 
of he Constitution. There is an essential dis- 
inction between refusal to exercise the discre- 
tion and manner ot its exercise. If the autho- 
rity fails to discharge his duty by refusing to 
exercise his discretion when facts calling for its 
exercise exist, or if he exercises discretion which 
s not an exercise of discretion in law. the Court 
will compel him to do so. If the authority con- 
(erned exercises Ins discretion honestly and in 

! ,l P | M l *ie statute, no mandamus will he is- 
sad directing him to exercise his discretion in 
• particular way AIR 1957 Andhra Fra 114 

Ks Hi 12) ADdh *’ ra 8;!0 (832) (Pi B| 

- Art. 220 — Interpretation of statutes 

hxercse ot discretion - If the disc reborn.™ 
power under Income Tax Act is exercised arf i 
trarily, capriciously or unreasonably or by takin» 
m o consideration extraneous and irrelevant 
j" ‘derations, in the eye of law, the authority must 
e deemed to have not exercised the discretion 

He , not discharged his duly' 0 " 


i I. ;; rkuuu n i\ d<y': II i{ / 1 ci 

Andh 994: AIR 1957 Andb Pra m 
tl!») (PI U) (Prs 0, 7, 8, 14) (DB). ’ 

Power of Court - Mandamus - 
Act of Government or Officer under 

Power of Court to 


Art. 226 


23.i (b). Power coupled with duly. 

Se5hTn1 r, io 22 |9 _ '"dustrial Disputes Act (1947), 

“ Discretion ot Government to 


Object of — 

power conferred by Act 
interfere with exercise of power! 

t ssrLi&: * 

SFf " ssat, lii 

bounds prescribed °by °SRatide ‘for thT'exercfse ‘of 
heir power. The whole object of the Court 
to see that the mandate which the Lecis a J 
has given to the Government or its officers ^ 
carried out, and if the Court finds hat t F 
dale is not carried out or is being violated 
Court will pull up the Govemment^or the offtr 

legislature ^ ^ 

g- T . 

Of mandamus. Rut when the existence of 
ob | ecti ve fact is laid down w ^ , 5v 1 an 

cedent to the exercise of power there 11 ?* ^ pre ' 

lion whatever of the exercise of .m j 1S 110 

the authority which has got k/be satsfUl'T bv 

Thc^d? fa " the 

authority is not made final "™i" "k" ®„ b; „ ‘F 
binding upon the Court The object ve f * . de 
exist as a fact and it does not c | ,, 1 , n . lus * 

at all that i, has d.toC h l '^; 
exists. Us determination is irrelevant became 
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the condition precedent is made justiciable and 
ihe Court of law is entitled to go behind the 
declaration of the authority of that fact and 
come to its conclusion whether the fact exists or 
not. AIR 1950 SC 222, Expl.; (1905) AC 426; 
(1951) AC 426, Ref. 54 Bom LB C81: AIR 1952 
Bom 468 (471, 472, 473, 474) (Pt B) (Prs 3, 

6. 8, 10) (DB). 


5 


Art. 226 — Mandamus in discretionary mat- 
ters — Issue of. 

The High Court can issue a writ in the nature 
of a mandamus to a public body only in res- 
pect of duties which are obligatory, but not in 
respect ol duties which are of a discretionary cha- 
racter. AIR 1956 Cal 563 (5C9) (Pt F) (Pr 35) 
«DB). 

Art. 226 — Discretion of public officer — 

Power of review. 

It is well settled that a Court of law does not 
ordinarily exercise jurisdiction to review an ex- 
ercise of discretion vested in a public officer en- 
trusted with the discharge of public duties. If 
however the reasons given are irrelevant to the 
matter in hand, if people who have to exercise a 
public duty, by exercising their discretion lake 
into account matters which the Court consider 
not to be proper for the guidance of their discre- 
tion then in the eye of law they have not exer- 
cised their discretion. An arbitrary or capricious 
exercise of discretion would be no exercise at all. 
(’51) 55 CNYN 667. 

Art. 226 — Mandamus — Writ or direction 

in the nature of — Power of High Court — In- 
come-tax Act, S. 45 — Discretion of Income-tax 
officer — Interference by Court — Officer not 
passing orders on application lor lime for pay- 
ment and not refusing same nor giving grounds 
Jor not extending time pending appeal under S. 
30 ol the Income-tax Act — Power of High Court 
4o direct officer to forbear or refrain from taking 
steps to enforce payment of tax pending disposal 
of appeal. See Income-tax Act (1922), S. 45. (1951) 
20 1TR 51 (Cal). 

Art. 226 — Mandamus — Discretionary 

orders — Interference. 

A tribunal vested with the discretion is author- 
ised to follow a policy but that should not be 
used as an invariable rule and to preclude excep- 
tional circumstances of a particular case being 
decided on merits. Fettering of such discretion by 
self-created rule of policy is contrary to law. 
Where there be failure to exercise discretion 
mandamus can be issued, and therefore vesting 
of discretionary power in the authority does not 
preclude the High Court from exercising powers 
under Art. 226: (1957 ) 1 QB 350, Rel. on. 
1960 Ivor LJ 498: (I960) 1 Her LR 610: 1960 Kcr 
LT 543: ILR (1960) Ker 1006: AIR 1961 Ker 
23 (25) (Pt A) (Pr 4) (DB). 

Art. 22G — Discretionary orders — Order 

under S. 45, Income-tax Act — No failure to 
exercise discretion — No interference. See In- 
come-tax Act (1922), S. 45. 19o8 Ivcr LT 216. 

Art. 226 — Mandamus — When Issued. 

Writ of mandamus cannot be issued for con- 
trolling the discretionary power vested in an au- 
thority or for directing it to exercise its discre- 
tion in a particular way, hut where the authority 
fails to exercise any discretion at all and de- 
cline jurisdiction, then it can be compelled by a 
writ of mandamus to exercise the discretion 
vested in it. (1910) 2 KB 165, Rel. on. 

Thus where in a case of quarry-lease the State 
■Government (lessor) turned down the lessee's re- 


quest for being allowed to transfer the lease to 
certain company by a wrong construction of the 
two agreements concluded bv the lessee and fail- 
ed to exercise at all the discretion given to it un- 
der the rules, the lessee’s application was regarded 
as pending before the Government and the Gov- 
ernment was directed to dispose it of according 
to law. 1965 MPLJ 51: 1965 Jab LJ 130: AIR 
1965 Madh Pra 153 (158) (Pt E) (Pr 12) (DB). 

Art. 226 — Writ of mandamus — M P. Se- 
condary Education Board Regulations (1959), Ch 
X\ I, R. 9, Chap. XXIII Rr. 5, 8 — Deficiency in 
attendance — Chairman has discretion to condone 
Student allowed to appear for practical exami- 
nation despite deficiency in attendance — Admis- 
sion card with roll number issued — Exercise of 
discretion is complete — Permission to appear for 
theory cannot be withheld — Mandamus will is- 
sue — Though mandamus will not lie where the 
duty is clearly discretionary and where the party 
upon whom the duty rests, has exercised the dis- 
cretion reasonably and within his jurisdiction, 
where the mandatory direction that is sought is 
for compelling the opponents to act according to 
the decision they have already taken in exercise 
of their discretion such a writ will issue. Where 
a discretion is abused so as to work injustice, it can 
be controlled by mandamus. See M. P. Secondary 
Education Board Regulations (1959), Ch XVI, R. 

9. AIR 1902 Madh Pra 3 (DR). 

Art. 226 — Industrial Disputes Act (1947), 

S. 10 (1) — Scope — Section whether imposes a 
duty on Government to make a reference — Re- 
fusal to make reference under section 12 (5) with- 
out recording reasons — Writ of mandamus can 
he issued — See Industrial Disputes Act (1947), 

S. 10 (1). AIR 1952 Mad 74. 

Art. 226 — Mandamus, when to be issued — 

Mandamus for declaration under Rule 3 (ii) of 
Central Civil Services (Temporary Service) Rules 
(1949) — Not to be issued unless appointing au- 
thority desisted from making declaration even 
after satisfaction. ILR 1961 Mys 1129. 

Art. 226 — Mandamus — Exercise of power 

when becomes duty. 

It is a well-established rule of law that where 
the power is conferred in the nature of trust, 
there is an obligation to exercise it for the bene- 
fit of cestui que trust. (1880) 5 AC 214, Rel. on. 

1957 BLJR 299 (2): ILR 36 Pat 557: AIR 1957 
Pat 515 (527) (Pt II) (Pr 17) (DB). 


Art. 226 — Writs wbeu eau be issued. 

Per Lakshmikanta Jha C. J. — Writs of man- 
damus and oilier writs “of like nature ’ can issue 
for the protection of legal lights to a corpora- 
tion or to a person holding a public office who 
is required by reason of such oil ice to do some 
particular thing which appertains to his office; 
it is within the discretion of the Court issuing 
the writ to decline to interfere by a writ of man- 
damus or by any other writ of like nature if 
it considers that there is another legal remed> 
available to the aggrieved person: Case law discus- 
sed 30 Pat 287: AIR 1952 Pat 23 (26) (Pt D) 

(Pr 15) (DB). 


Arts. 226, 310 and 311 — Mandamus in dis- 
cretionary matters — Civil servants. 

The petitioner who was rejected for recruit- 
ment to the police service on the ground that ne 
had been found medically unfit applied for the 
issue of a writ of mandamus directing the Oo\- 
ernment to appoint him to the service or to send 
liim up for a second examination because the 
medical board which found him unfit had ap- 
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( 1938 ) 8 
B) (Prs 


interests 


$)lied wrong standards of medical fitness. It was 
found that the medical board which ought to have 
applied the standard prescribed by the revised in- 
structions failed to do so. 

Held, it was for the Government to consider 
the suitability or otherwise of the candidate 
when he fulfilled all other recfuireinents includ- 
ing that of physical fitness. But inasmush as the 
opinion of the medical board regarding his phy- 
sical fitness was not in conformity with Ihe in- 
structions of the Government a direction to the 
Government to appoint a second medical board 
to examine the petitioner according to the pro- 
per instructions would be given ILK 
Raj 37: AIR 1938 Raj 242 (245) (Ft 
11, 13) (DR). 1 

236, Discretionary remedy. 

“ — Arf - 226 — Mandamus — Rules as to issue 
of. 

When there are different conflicting ..... 
and when the necessary parties are not on the 
record and the materials are not adequate for 
a complete adjudication of Ihe points involved 
without going into evidence, the Court will not 
exercise its extraordinary jurisdiction in favour 
o! the petitioner which will put the other clai- 
mants in a disadvantageous position. The grant 
ot an order of mandamus is, as a general rule, a 
matter lor the discretion of (he Court It is 
not an order granted as of right and it is not 
ls sued as a matter of course. 1959 BLJR 12: 
JLK 38 Pat 271: AIK 1959 Pal 243 (245, ‘>401 
<1*1 U) (I*r 7) (1)1!). ' ' 

-37. Duties that can be enforced. 

(a) Duty and liability, distinction. 

(b) Legal duty and right. 

(c) Private right. 

237. Duties that can he enforced. 

r r 1 ' 226 Acl duly passed by Legislature 
Go\ eminent not issuing, within reasonable 
irne, notification with regard to commence- 
ment of Act — Remedy lies in invoking writ 
jurisdiction ot High Court for issue of manda- 
mus. See Ibid, Art. 245. 1964 (2) Cr LJ 124- 
AIR 1964 All 339. 11 

—-Art. 226 — Mandamus — Nature of duties 
'ttlilch can be enforced by. 

Mandamus cannot be issued to compel Ihe sub- 
ordinate authority to perform an implied duty. 

It can he issued onlv lor the performance of a 
statutory or legal dulv. 1959 AWR (HC) 166. 

- Art. 226 — Writ of mandamus or prohibi- 
tion in pending appeal. 

Scope ol writ ol mandamus and prohibition 
never embraced in its ambit or direction to in- 
ferior 1 ribunal to decide any cause or appeal 
pending before it in any particular wav. Writ 
mav lie issued to direct subordinate judicial au- 
to exercise a jurisdiction vested in it 

(Pr^t '(DK) 2U: AIH AI1 422 (42;,) i pt A ) 

—-Arts. 226, 7 — Person migrating to Pakistan 
alter 1-3-1917 and obtaining Pakistani Passport 
(eases to be Indian Citizen — If he subse- 
quently intends to become an Indian Citizen he 
must obtain a permit for reset llement or perma- 
nent return — It Govt, of India is not willing to 
f-frant him such permit it cannot he compelled to 
cJo S (> - Sc £ 0 ,,)i d. Art. 7. AIR 196! Cal 482. 

r , , Arl * ~~ Governor amending statutory 

rules ot recruitment of Gazetted probationers — 

l ubhc Service Commission having no more power 

or statutory duly to make selection — Issue of 

mandamus against 1* S c . v ,nii,i 1 
, c • r 1 • • unl, l<l be meaning- 

Icss See Ibid, Art. 215. AIR 1963 Mvs 263 (DR) 
[Vol; 4] Fn.D. 78. ‘ 
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~ Ar fr 226 , and 2I f > ~ Prohibitory order, what 

IL~Z k\ Vn °- mand , amus directing authority to 
do what was imposed on him under law Na- 

ture ol ~ Direction held not prohibitory order 

Action in contempt — Service of order held 

t necessary — (Contempt of Courts Act (1952), 

1967 pJrSM c'DBh 215 - 1957 ^ LJ M56: AI * 

—-Art. 226 — Mandamus — Nature of duties 

if LT V® enf ,'! rccd — Inter-State trade — Sate 
goods from Bombay — Assessment of tax nn- 

0 . C ,r n , ra Sa,cs Tax Act — Additionai ,4ssis- 
ant Lxclse and Taxation Commissioner, Pun tab 

no U u?is T i CS , f ° r , Same - Commissioner having 
o jurisdiction to Issue notices can be stopped bv 

Issuing writ. Civil Writ No. 1618 of 196° fPi.nil 

dated 2-1-5-1963 Reversed. 1964 Cur I I 44 ‘>- cr i> 

Lit 978: (1964) 15 STC 746? It { 19W f 2 f* ml 

7) Idiit 1965 P,,nj 02 M d>. C,' fprV'e! 

- Art. 226 — Writ of mandamus — Writ cm 
be -ssued oniv if there is any statutory duty 

; )0- 4IK l'9-7T nt , ,0 nn d ? SOnK ' ,hi "~ «2 Cri I.J 
1-49. .411! 1 9o 1 I „nj 90 (1) (90) (Pt I!) (P r 4) 

-’•'17 (a). Duly and liability, distinction. 

1 iincl Vn' S 226 >- 7 ,' Man<larmis - Condition con- 

,n . (l ' S ,- 7 d /' If) is 'ml condition precedent 

| K- M) oi .Industrial Disputes (Bombavi Mules 
‘ '* 1S consistent with policy underlying S 25- F 
.1 Non-compliance with Cl. (c). assuming it 

” 1>p “’"dilion precedent, does not give ri"fits 

to mandamus Sec Industrial Dispute, Act (1947 
* s -•>-!• (c). AIR 1 964 SC 1017 ' 


— n Apl * r 22G r Wril of n,ant]a »nus — Issue of 

servants 11 f °Vo nlto wance by Government 

su\ an is — I iiudaniental Rules, R. 44 

Mandamus can he granted only when there is 
m the applicant a right to compel the perform- 
anre o some duty cast on Ihe 'opponent Rule 
4 ol the undamenlal Rules confers no right on 
the Government servants to the grant of dear 

o V c.a [ > "il“ CO r, “ in T’ S< ' S no d,,lv Ihe Slate 
l! , R,ant “■ 11 merely confers a power on the 

State to grant compassionate allowance at its 
own discretion. No mandamus can therefore is- 
sue to compel 11 , 0 exercise of such a power. Nor 
indeed, could anv oilier writ or direction be is- 
sued in respect ot it. as there is no right in the 
applicant which is capable of being protected or 
< nloreed. Mate ol M 1> v Mane! , war 1955 SCR 
•_.»!): (1954) SCI 593: (1954) 2 Ml J 5 •' Pm SC 4 
767: AIM 19,54 SC 493 (495) (Pt II) (,V r g” SCA 

F'* 22 ? ~ Juris(l ' cl '"9 to do an act is differ- 
ent I loin duty to do it. 'I here must be jurisdi- 

tion bet ore there arises a duty to do an art hut 

to nnk’e S t be besides mere jurisdiction 

l< i.ike It a duty to do ,t. Order in Sessions 

Judge to .Magistrate to accept bail and release 

the prisoner Order taken to Magistrate - M a 

gistrale leasing off ice belore 5 pm. and going 

V’ ,ae - C > nlrr ,akea "* •'Liaistrati.’s home - 
()rler on Magistrate as presiding officer Ma- 

gistrate held not bound to carry out order at 
Ins liousc Sessions .lodge's order was j„ nature 
of mandamus — Magistrate was required to do 
p '7 ■" 1 Action in ret using to carry out 

,,n i r " ^ n«t contempt - His action held how- 
eiei. Vas Modi, live and required invcsti-Mlum 
See ( .on tempt ol Courts Act ( ty;5 - >) s a uu 
1956 All 417. ‘ U1{ 


237 (b). Legal duty and right. 

® Arl * 22(i Scope — Notice of demand — 
Dulv ol Income-tax Officer — Failure to issue 
notice — W nt ot mandamus can be issued. See 
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Income tax Act (1922), S. 29. (1965) 3 SCR 536: 
AIR 1966 SC 81. 

• Art. 226 — Refund — Tax — Payment by 

person not liable — Assessment set aside in appeal 
— No statutory provision for refund — Govern- 
ment's refusal to refund — Appropriate remedy 
stated — Suit — Practice — Mandamus does not 
lie solely lo compel State to effect payment due 
under law — Non-statutory liability — Whether 
amenable to constitutional writ of mandamus — 
Specific Relief Act, 1877 (Central Act 1 of 1877), 
See 45, Proviso (b) — Indore Industrial Tax Act, 
1927 — Indore Excess Profits Duty Order, 1944. 
AIR 1962 SC 1161; AIR 1962 SC 1320; AIR 1964 
SC 1006: AIR 1957 SC 529: AIR 1952 SC 16; Ref. 
Suganmal v. State of M. P.. (1965) 1 ITJ 472: 

(1965) 56 ITR 84: (1965) 1 SCJ 443: (1965) 16 STC 
398: (1965) 2 SCWR 582: 1965 Jab LJ 1046: 1965 
SCD 1168: 1966 Mali LJ 361: 1966 MPLJ 385: AIR 
1965 SC 1740 (1742, 1743, 1744) (Prs 6, 9, 13, 14). 


• Art. 226 — Mandamus — Petitioner must 

have a legal right to enforce the performance of 
the alleged duty — University of Bihar Act 
(XXVII of 1951), S. 20 — Statutes under. Rai 
Shivcndra Bahadur v. Governing Body of the 
Naianda College, Bihar Sharif, (1962) 3 Fac LR 
507: 1963 SCD 87: 1962 Supp (2) SCR 144: (1962) 
1 Lab LJ 247: (1962) 1 Kcr LR 566: (1962) 2 SCJ 
208: AIR 1962 SC 1210 (1211) (Pr 5). 


® Art. 226 — Mandamus — Income-tax Of- 

ficer — Refusal to carry out directions given by 
Appellate Tribunal — Mandamus should issue. 
AIR 1956 Bhopal 18, Reversed, Bhopal Sugar In- 
dustries, Ltd. v. I. T. Officer, Bhopal, (1961) 1 
SCR 474: (1960) 40 ITR 618: 1961 Jab LJ 1: 
(1961) 1 Ker LR 1: (1961) 1 MU (SC) 35: (1961) 
1 An. WR (SC) 35: 1961 SCJ 191: AIR 1961 SC 
182 (185) (Prs 8, 9). 


Art. 226 — Industrial Disputes Act (1947), 

Ss. 10, 12 — Discretion of Government to reter 
dispute under S. 12 (5) — Section 12 (5) does 
not confer power on Government to make re- 
ference independently of Sec. 10 (1) Lnder 
S. 12 (5), Government can consider other rele- 
vant facts besides the report ot conciliation ol- 
ficer — Government in considering question ot 
reference taking into consideration extraneous 
matters — Writ of mandamus can issue requiiing 
Government to reconsider its decision State ; ot 
Bombay v. K. P. Krishnan, ( 10G0) 1 I* LI •»9-j 
(1960) 2 Lab LJ 592: (1960-61) 19 b JR 61: (I960) 
2 SCA 527: 63 Bom LR 127: 1961 Nag LJ -Qoi 
f 196 11 1 SCR 227* (1961) 2 SCJ 360: AIR 1960 
SC 1223 (1225. 1226, 1227, 1228, 1230,, 1231, 1232) 
(Prs 5, 8, 9, 10, 11, 12, 16, 17, 18). 


$ Art. 226 — Mandamus - 

part of authority — (Hyderabad 
Act (XII of 1350-F), S. 53 (c) - 


Obligation on 
Court of Wards 
■ Applicability. 


Tlie property was taken possession of imme- 
diately after the death of one Raja Durga Reddy 
and the supervision of the Court of Wards was 
established by notifications of the Government. 
It was thereafter that the Yirasat in respect of 
Jagir Samaslhan Papannapet was sanctioned in 
ihe name of Rani Shankaramma hv a Firman of 
the Nizam. That Firman specifically committed 
the care of the property and the person of Rani 
Shankaramma lo the Court of Wards. Subsequ- 
ent proceedings had treated the supervision of 
the Court of Wards over the properly as having 
been established by the Firmans of the Nizam. 

Held, in the circumstances it was not shown 
that the Court of Wards was under a statutory 


obligation in this case lo hand over to Rani Shut* 
karamma possession of the properties whicM 
were in their control. Raja Ramachandra Reddy 
v. Rani Shankaramma, 1956 SCJ 459: 1956 SCA 
636: ILR (1956) Hyd 398: 1957 Andh LT 1ST* 
AIR 1956 SC 319 (335) (Pt B) (Pr 16). 

Art. 226 — Mandamus — When to be issued 

— Authorities concerned having no reasonable* 
chance in the matter of time to make decision— 
Mandamus will not be issued. AIR 1963 All 394 


(395) (Pt A) (Pr 7). 

Art. 226 — Mandamus when can issue — 

Mandamus can only be issued to compel perfor- 
mance of duty imposed by law — Petitioner had' 
no legal right to be promoted to a particular 
post under memorandum issued by Chief Secre- 
tary to Government (1960) 1 Fac LR 516: 1966 
All LJ 50: (1960) 1 Lab LJ 286: AIR 1961 All 
315 (316) (Pt A) (Prs 4, 5) (DB). 

Art. 226 — Mandamus directing authorities 

to renew permits — If can issue. 


Where the route in respect of which the peti- 
tioner held a permit has since become a notified 
route and only Stage carriages run on it, Cha- 
pter IV of the Motor Vehicles Act including Sec- 
tion 58 becomes inapplicable. No permit can be 
granted to any one in respect of that route. Nor 
can any renewals be made. No writ of mandamus 
can be issued directing the authorities to do any- 
thing they are not entitled in law to do. AIR 
1960 All 209 (210, 211) (Pi B) (Pr 8). 

Art. 226 — District Magistrate acting under 

S. 30, Police Act declaring and demarcating 
route for tazia procession — Legality — Route pas- 
sing through Sahan of petitioners — Mandamua 
issued — (Police Act (1861), S. 30). 1960 All WR 
(HC) 653: 1960 All LJ 843. 

Art. 226 — Mandamus — When issued — 

No mandamus for declaring result of examina- 
tion held under Executive Orders — (U. P. Gov- 
ernment Industrial Manual, 1950 — Examination 
Rules for Government Technical Invitations, R. 4), 
AIR 1937 PC 31, Rel. on. AIR 1959 All 681 (683* 
084) (Pt C) (Prs 10, 11, 13). 

Arts. 226 and 227 — High Court has no juris- 
diction to Issue mandamus contrary to law — 
Temporary perm! Is — R. T. A. cannot be com- 
pelled to grant — (Motor Vehicles Act (1939), 

S. 62). 1959 All LJ 567. 

Art. 226 — .Mandamus — When can issue - 

Industrial Disputes (Banking Companies) Deci- 
sions Act (XLI of 1955) — Bank Award — Con- 
travention — Interference. 


• * — — — — — » ■ 

in the nature of a 
of mandamus to is- 
a statutory right, iS 
in question imposes 


The order of mandamus is an order of a inosfi 
extensive remedial nature, and is, in torm, a com- 
mand issuing from the High Court ot Justice* 
directed to any person, corporation, or interior 
tribunal requiring him or them to do some ^ parti- 
cular thing therein specitied which appertains to 
his or their office and is 
public duty. For an order 
sue for the enforcement of 
must appear that the statute 

a duty. 

The Industrial Disputes (Banking Companies) 
Decisions Act by itself does not create any statu- 
orv obligation against any person. The awards 
recognised by the Act cannot be placed r °“f 
higher footing than a decree of a civil Court. 
High Court cannot issue a writ of mandamus 
Moreover the management of the Bank iCen 
Bank of India, Ltd.) not being a judicial body or 
ribunal, certiorari cannot issue against JJSSl 
n order to quash the disciplinary action agamsU 
Ihe petitioner (a bank employee) being contrary 
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_ the terms of the Award. AIR 1958 Ail 413 
1415) (Pt B) (Prs 10, 11, 12, 13). 

—Art. 226 — Mandamus — Issue of, for enfor- 
cing provisions of press notification. 

Press notifications issued by the State Govern- 
ment have no legal force. Where they do not 
appear to have been passed under the provisions 
of the Income-tax Act or any other law, the peti- 
tioners are not entitled to any relief by way of 
mandamus directing the opposite parties to en- 
force the provisions of the press notifications 
(1957) 32 ITR 133: AIR 1957 All 711 (712, 713) 
(Pt A) (Pr 3) (DB). 1 

“ Art, 220 Mandamus directing reference of 
dispute to Court regarding compensation under 
Land Acquisition Act — (Land Acquisition Act 
(1894), Ss. 35, 30 and 37). 

The land of the petitioner acquired under S. 35, 
Land Acquisition Act, was restored and the Col- 
lector made an award under S. 36 (2) awarding 
compensation to the petitioner for the damage 
done to the land. The petitioner filed an appli- 
cation before the Collector disputing the amount 
ot compensation. The Collector refused to in- 
terfere with the award. A petition was filed under 
Art. 226 ol the Constitution ot India contending 
that there was a duty cast upon the opposite 
parties to reler the matter to Court tor determi- 
nation ol the amount of compensation 

Held, that (1) as no dispute was raised at the 
stage ol acquisition there was no mandatory duty 
under S. 3a, sub-S. (3) which could he enforced 
bv the High Court by means of a writ of manda- 
mus. (2) The petitioners had no right to ask 
for a mandamus for a reference to any Court, 
if there was any dispute with regard to the 
amount ol compensation for the damage done 
to the land payable under S. 36 (2) of "the Act. 
(3) Mandamus could not also be issued directing 
the opposite parties to make a reference to Court 
under S. 37. (1957) All Wit (IIC) 90. 

“ 226 Mandamus — (Houses and Rents— 

L. I . Cantonments (Rent Control and Eviction) 
Act (X of 1952), S. 10) — Petitioners forcibly dis- 
possessed without authority of law — Mandamus 
to deliver back possession will be issued Writ 

*"• ,)f 1»52 (All). Ret. ou. 1 957 ' AWIt 

(HC) 3o: 1957 All EJ 183. 

—-Art. 220 — Municipalities — E. I>. Munici- 
palities Act (2 of 1910), S. 87- A ( 1 1 ) — Duly of 
Presiding Officer under S. 87-A (11) — Failure 
of duty — Writ of mandamus can be issued 
1957 All \J 114: 1957 All WR (IIC) 22.8. 

* Arl - 220 — Mandamus — Right to claim 

pension under Pensions Act — (Pensions Act 
(1871), S. 8). 

There is a duty cast upon the Deputy Commis- 
ftioncr or the Collector to pay the money payable 
to the applicant as a pension or grant of money 
or land revenue and it is open to the applicant 
to enlorce the duty by means of a writ of manda- 
mus. AIR 1956 All 504 (507, 508) (Pt B) (p r 11) 
(DB), 

—-Art. 220 — Mandamus — Writ against cus- 
todian of evacuee property — (Administration of 
Evacuee Property Act (1950), Ss. 8 (4) and 9). 

Where the petitioners arc mere trespassers and 
have not acquired any rights under U. P. Znmin- 
dan Abolition and Land Reforms Act, any rights 
they might acquire by payment of rent to the 
custodian could be put an end to bv the custo- 

, 1 a . n In such a case a notice given by the cus- 
UKhan for the surrender of possession is .. valid 
and legal one and he could use or cause to he used 

, e u aS may bc “eccssary for taking pos- 
session of the property from the person, who may 
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be asked to surrender possession. Therefore, 
the prayer for the issue of a writ of mandamus 
commanding the custodian to refrain from taking 
any steps to dispossess the petitioners from the 
land in dispute cannot be granted 1955 All LJ 
218: 1955 All WR (HC) 257: AIR 1955 All 538 
(541) (Pi C) (Pr 9). 

-Art. 226 — W T rit of mandamus — When can 
be issued — It can be issued only for directing 
public servant to act in accordance with law or 
to refrain from acting contrary to law. AIR 
1955 NEC (All) 1993. 

Art. 226 — Interference. 

Railway authorities — No statutory or legal 
duty to keep railway servant in employment until 
age of 60 — No grievance made out — No inter- 
ference by High Court. 1953 All WR (IIC) 162: 

13o3 All LI 76: AIR 1953 All 352 (352) (Pt B| 
(Pr 3) (DB). 1 1 1 1 

Art. 220 — Mandamus — Issuance of — Es- 
sen tints — Petitioner must have a clear Ie"al 
right to the performance of a legal duty by The 
person against whom writ is sought. (1905) 58 

w,! 1963 

- Art. 226 — Mandamus — When can issue — 
Derelict. on ol duty on part of Municipality — 
statutory power coupled with duty — Exercise 
ol power Id t to discretion of statutory body — 

It does not excuse it from discharging its duty — 
Petitioners application for renewal of licence to 
instcil machinery — No reply - There is clear 
derehc ion of duty - (Municipalities - Madras 
District .Municipalities Act (V of 1920) Ss 250 
and 521 (iij). See Municipalities — Madras Dis- 
tnet Municipalities Act, S. 321 (ii) AIR 1959 
Andhra Pra 400. 

——Art. 220 — Mandamus — Nature of duties 
which can be enforced by. 

Mandamus cannot he issued to compel the sub- 
ordinate authority to perform an implied duty 
It can be issued only for the performance of a 
statutory or legal duty. 1959 AW It (HC) 166. 

——Art. 220 — Mandamus — When Issued 

When a person is granted a mining lease of 
a portion ol land which has already been leased 
or mining purposes by the Slate to the peti- 
tioner an application for the issue of a writ of 
mandamus, praying that the Government be re- 
trained from giving effect to the subsequent lease 
" °uld not lie because mandamus would he issued’ 
only to compel the performance bv (lie Govern- 
ment or a public body of its statutory duties or 

Am' .‘ r T „ doins sonit ’lliing contrary to law 

AH* >»o8 A n dli Pra 6, '12 (637) (Pt A) (Pr 7) (DB)' 

— Art. 226 — Mandamus — Issue of writ — 
Absence of statutory duty — EfTcot — (Hyderabad 
Land Revenue Act (VHI of 13I7-F), S ' 59 and 
Settlement Rules, R. 8). ' a 

In order to he entitled to a direction in the 

nature of the mandamus, the petitioner must have 

a legal right to compel the performance of a 

legal duly and the person against whom it is 

sought must he under the legal obligation to 
perforin that duty. 

W lien hinds are lakin under Government suner- 
y.smu under R. 8 of the Settlement Rules it the 
heirs appear within one year and are heid duly 
entitled to the Palta of the land, the lessee to whom 
he land was eased out by the Revenue authori- 
ties shall lie dispossessed after the harvesting of 
the !a>t crop of the year and permanent patta 
ot the land shall be sanctioned in favour of the 
right I ill heir in accordance with S. 59 of the 
Hyderabad Land Revenue Act. S 59 of that Acl 
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relates only to the granting of a patta and does 
not provide for the delivery of possession of the 
property. The High Court cannot, therefore, 
direct the delivery of actual possession by writ 
of mandamus. (1958) 1 An \VR 216. 

Art. 220 — Mandamus — Breach of duty — 

Issue of writ. See Tenancy Laws — Madras Es- 
tates (Abolition and Conversion into Rvotwari) 
Act (XXVI of 1948), S. 34. (1958) 1 An. \VR 124. 

Art. 226 — Mandamus — Acquisition officer 

erroneously refusing to pay interest on amount 
of compensation — Mandamus can be issued to 
such officer to consider application for payment 
of interest — Assam Land (Requisition and Ac- 
quisition) Act, 1948, S. 7. (I960) 1 Assam LR 233: 
ILR (1901) 13 Assam 382: AIR 1962 Assam 20 
(22, 23) (Ft C) (Pr 7) (DR). 

Art. 226 — Mandamus — Delegation of Fi- 
nancial Power Rules, 1900, framed bv Govern- 
ment under Art. 106 — Settlement of forest cou- 
pe with petitioner by Conservator of Forests; sub- 
ject ot sale notice — Terms providing for appeal 
to Government — Petitioner when he submitted 
tender was bound by terms — Settlement set aside 
in appeal — He cannot claim that settlement by 
Conservator ol Forests was final — Delegation of 
Financial Power Rules which have loree of 
law do not deal with settlement of present coupe 

— Petitioner has no legal right and is not en- 
titled to mandamus. See Assam Forest Regula- 
tion (1891), S. 2. ILR (1962) 14 Assam 416. 

Ari, 226 — Mandamus — Violation of sta- 
tutory provision by executive authority — High 
Court is competent to issue mandamus. ILR 
(1962) 14 Assam 139. 

Art. 226 — Mandamus — Appeal — Manda- 
mus may be issued to compel Income-tax Oll'icer, 
to perform his duty under S. 45, Income-tax Act. 
See Income Tax Act (1922), S. 45. AIR I960 
Assam 162 (I)R). 

Art. 226 — Mandamus — Municipalities — 

Assam Municipalities Act (15 ot 1957) Ss. G8, 
119, 117, 154 — Scope — Rickshaws — Licence 

— There cannot be restriction on number of — 

Obligation to grant licence, when person is will- 
ing to pay license fees. See Municipalities — As- 
sam Municipalities Act (15 of 1957) S. 68. (1960) 

1 Assam LR 118. 

Art. 226 — Mandamus to enforce performance 

of duty* — (Land Acquisition Act (1894), 8. 18). 

Section 18 of the Land Acquisition Act would 
require the performance of certain duty on the 
part of the Collector and when he fails to per- 
form such duly that would entitle the High Co- 
urt to interfere and direct him to do that. ILR 
(1958) 10 Assam 113. 

Art. 226 — Mandamus — Before mandamus 

can issue the petitioner must show that he has 
a legal right to the performance of a legal duty 
bv the parly against whom the mandamus is 
sought. AIR 1954 Assam 74 (75) (lM A) (Pr 5) 
(DR). 

Art. 226 — Industrial Disputes Act (1947), 

S 12 (5*) — Duty of Government to make refer- 

c c Refusal — Neglect or misconduct of work- 
er if proper reason — Refusal even when satis- 
fied that there was case for reference — Power 
of High Court to issue mandamus — (Words and 
Phrases — 'May'). See Industrial Disputes Act 
(1947) S. 12 (5). AIR 1956 Rom 273. 

Art. 226 — Mandamus — Municipalities 

Bombay Provincial Municipal Corporation Act 

(LIX of 1949), Sell. Chap. 12, R. 4 — Disapproval 
by Municipality of construction of proposed build- 
ing — Disapproval not lawful — Mandamus aga- 
inst Municipality to give permission will be is- 
sued. AIR 1956 Bom 117 (119) (Ft C) (Pr 4) 
(DR). 


T Art - 226 “ Mandamus — Collector refusing 
to convene meeting for election of new President 

U * n f e !vi'i.i 3 (l-A), Bombay Municipal Boroughs 
Act (X\ III of 1925) — Mandamus will Issue — 
Municipalities — Bombay Municipal Boroughs 
^ 1925), S. 23 (l-A). ILR (1955) Bom 

(Pt : CWPr°6) (DB? 21: AIR 1955 B ° m 334 (336) 

T ' Ar f- 226 — Mandamus — There must be 
legal duly incumbent on officer — Registrar fil- 
ing decree passed by Judge acting extra cursum 
curiae — No writ can be issued forbidding Regi- 
strar to file decree which he is bound by law to 
flic Decision of Judge of High Court cannot 
be challenged in petition under Art. 226 AIR 
1965 Cal 3 (10, 11) (Pt B) (P r 10). 

—Art. 226 — Mandamus — Petitioner has to 
satisfy the Court that he has a legal right which 
can he enforced by t lie writ. See Life Insurance 
Corporation Act (1956), S. 11 (1). AIR 1961 Cal 
285 (DR). 

7 'Art. 226 — Mandamus — Government refus- 
ing to make reference of industrial dispute — ■ 
Writ to compel Government — Issue of. See In- 
dustrial Disputes Act (1947), S 10. AIR 1958 
Cal 271. 

Art. 226 — Mandamus, writ of — If can be 

issued lo compel Municipality to give scheduled 
quantity of water to rate payer — (Municipalities 
— (Bengal Municipal Act (XV of 1932), Ss. 278, 
302 (1) and 311) — (House Connection Rules, 

R. 19). 

W here it can he clearly shown that the Muni- 
cipality. which is under a statutory obligation to 
supply to a ratepayer paying water rate certain 
minimum quality ol water for domestic use 
under the rules made bv Government, has got 
t lie means of supplying the full scheduled quan- 
tity and still is not doing so, there is no reason 
whv a mandamus should not issue to compel the 
Municipality to carry out its statutory liability. 
AIR 1956 Cal 291 (294) (Pt C) (Pr 7). 

Art. 226 — Bengal Municipal Act (15 of 

1932) — House Connection Rules, Rr. 10, 19 — • 
Municipality realizing water rate from inhabi- 
tants — Statutory liability of Municipality to 
provide sufficient supply of water for domestic 
use — See Municipalities — Bengal Municipal 
Act (15 of 1932), S. 278. AIR 1956 Cal 291. 

Art. 226 — Right to carry on business is fun- 
damental right — There is, however, no right to 
carry it in particular fashion — Existence of ri- 
val business is not invasion of his fundamental 
right — Diminution of income is not invasion 
of fundamental right — There being no legal 
right involved mandamus cannot be issued. 

See Ibid, Art. 19 (1) (g). AIR 1955 NIC (Cal) 
4290. 

Art. 226 — Mandamus. 

In order to succeed in an application for a 
writ of mandamus the applicant must satisfy the 
Court that he had a legal right to compel the 
performance of the duty and the person against 
whom the right is sought was under a legal 
obligation to perform that duty. The High Court 
has no power to issue any directions or writs 
under Art. 226 unless the applicant has a right. 

AIR 1952 SC 12, Ref. 57 Cal WN 790: AIR 1954 
Cal 159 (162) (Pt C) (Prs 11, 12) (DR). 

Art. 226 — Mandamus, writ of — When can 

be Issued. 

A writ of mandamus would be issued only 
when there is a legal right in the petitioner and 
a statutory obligation imposed on the State to 
do a particular act. 

Hence, where a Government servant is dismis- 
sed as a result of an enquiry held in accordance 



CONSTITUTION OF INDIA (1950). Arts. 226 & 32. Note 237 (b) 


with the Hyderabad Public Servants (Tribunal of 
Enquiry) Act, a writ of mandamus for his rein- 
statement cannot be issued. ILK (1953) Hvd 648: 
AIR 1954 Hyd 28 (32) (Pt II) (Pr 10) (DB). 

Arts. 226, 309 and 310 — Mandamus — Cir- 
cular No. 1804/1887, dated 19th May, 1950, of 
the Director of Public Instruction, Hyderabad. 

Before a writ of mandamus can be issued to 
a public servant it must be shown that a duty 
towards the applicant has been imposed by the 
Constitution or by a Statute upon the public ser- 
vant, so that he can be charged thereon indepen- 
dently of any duty, which he may owe to the 
State as his principal. 

The phrase “service at the pleasure" has cer- 
tain well defined implications and one of them 
is that infringements of the rules relating to the 
public servants do not give rise to any cause of 

action. Shenton v. Smith, (1895) AC 229 Rel 
on 

I he disregard of the service rules, when the 
employment is at the pleasure, do not furnish 
any cause of action for damages and a fortiori 
it cannot he made the basis of an application 
for a writ of mandamus. In both cases the rea- 
son is common that the. rides being directory do 
not create any duty in favour of the employee 
Hence that circular No. 1864/1887 issued by the 
Director of Public Instruction is contrary in the 
Hyderabad Civil Service Rules will not justify 
the issue of a writ of mandamus. 

Similarly the Regional Languages Examination 
Rules framed and published by order of Nizam 
in exercise of his power under proviso to Art. 
309 is not mandatory and is liable to variation 
AIR 1952 Raj 17; AIR 1952 Madh B ' 105- AIR 
19.;3 Trav.-Co. 140 and AIR 1937 PC 31, Rel. on. 

The regulations relating to the public sendees 
under the Constitution are directory, liable to he 
changed to suit the public policy of the Stale 
''here the executive of the State in pursuance 
of ,,lc policy of making regional languages the 
medium ot instruction in all primary schools have 
varied as regards teachers in such sc hools, the rules 
ot examination ot these languages for public 
servants in general and by doing so no dutv to- 
waids the teachers has been violated because there 
were not officers whose tenures of office were 
guaranteed under the Constitution and there was 
no act ot legislature which regulated the condi- 
tions of public service in the State a writ of man- 
damus cannot he issued against the circular con- 
taining the variations. 

f urther in the case ot public servants no mat- 
ter to what service the servants may belong and 
no matter what position they hold in the service 
and whatever may have been the terms of their 
employment, the qualification that the terms of 
their services are always subject to the qualifi- 
cation dictated by the public policy is implied in 
♦ he engagement and further they cannot claim 
that the rules in force at the time of their em- 
ployment arc to he observed lor all time to come 
Therefore the circular cannot be declared void 

the ground that it sought to enforce stipula- 
tions which were not in force at the time of their 
employment. ILR (1953) Hyd 498: AIR 1953 
H>(^298 (301, 302) (Pi B) (Prs 8, 9, 10, 11, 12) 


Art. 226 — Tax illegally collected by State 


p ■ ? v v/iivv. u i/> oid tr 

government " r *t ol mandamus may he issued 

!° State Government to refund tax illegally col- 

135 mid 1961 Ker LJ 1336, 

2 Ker 400: 1902 Ker L.I 
826: AIR 1963 Ker 31 (42, 


lected. AIR 1959 SC 
Rel. on. ILR (1902) 
1312: 1962 Ker LT 
43) (P| I)) (l> r 67). 
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Art. 226 — Inspector General of Municipali- 
ties incurring obligation under Gwalior Munici- 
palities Act to notify election — S. 2, M. B. Mu- 
nicipalities Act if provides for implementation of 
sue h obligation Issue of writ of mandamus 
See Municipalities — M. B. Municipalities Act 

a o f ‘2,51), S. 2. AIK 1955 NIC (Madh B.) 
3/53 (DB). 

" i Arts. 226, 16 Mandamus — Candidate eli- 
gible to appear tor competitive examination — 
Permission refused by Public Service Commission 

r ' [ . ()i nianda mus will be issued. AIR 1955 
NIC (Madh B.) 3348 (I)B). 

— Arl. 226 Mandamus — Madhya Bharat 
Sthan Nivanlran Vidhan (1950), Section 9 District 
Judge refusing to entertain appeal — Writ of 
mandamus. See Houses and Rents — Madhya 
Rharat Sthan Niyantran Vidhan (1950), S 9 
AIR 1955 NIC (Madh B.) 2118 (DB). 

-Arl. 226 \\ rit of Mandamus, when issued 

Party must have a legal right to the perfor- 
mance ot legal duty bv another partv ILR 

(1953) Madh B. 393: AIR 1953 Madh B. 165 (169, 
170) (Pt A) (Pr 8) (DB). 1 ’ 

Art. 226 — Mandamus — Issue of — Civil 
servant officiating in higher post — Reversion 
to substantive post by wav of penalty for cer- 
tain period — No right to he promoted to higher 
post after expirv of period— Mandamus to direct 
promotion to Higher Grade cannot issue See 
Ibid Art. 311. AIR 1960 Madh Pra 210 (DB). 

——Ails. 226 and 19 (1) (g) — Mandamus — 

Mill can Issue prohibiting authority to do certain 
thing — Infringement of fundamental right lo 
carry on trade by stopping movement of food- 
grains in absence of any notification — Mandamus 

may he issued. AIR 1956 Manipur 13 (16) (Prs 
1 /, 18). 

Art. 220 Mandamus — Failure lo perform 
statutory obligation, under R. 96, Defence of 
India Rules — Mandamus will issue. AIR 1956 


Manipur 1 (4) (Pi B) (Pr 15). 

Art. 226 — Mandamus — Refusal to make 
ret ere nee under S. 18, Land Acquisition Act — 
Mandamus can issue. See Land Acquisition Act 

AIR 1960 Mys 264 (DB). 

Exercise of powers — ‘‘For any 
— Discretionary — When cxerci- 


(1894), S. 18. 

Art. 226 


oilier purpose” 
sed. 

A publisher of text hooks applied under Art. 
226 lor the issue ot a writ of mandamus against 
the D. P. I. Orissa, to include a book published 
bv her and the book included in the approved 

1950- 1951, should continue 

1951- 52 in accordance with 


to lie in t he 
the Education 


of Art 226, 


list for 
list lor 
Code. 

Held: The proper interpretation 
would be that in enforcing a fundamental right 
guaranteed under the Constitution the Court is 

. . . . ( exercise its power under the 

article, while it has discretion to exercise it “for 
an V other purposes”. No doubt the Article vests 
unlimited powers but it is not to be exercised 
arbitrarily, capriciously or indiscriminately. It 
is subject to sound judicial discretion and gover- 
ned by well-established legal principles. A writ 
of mandamus will not he issued where there is 
no legal duty in the respondent to perform and 
a corresponding clear legal right in the petitioner 
to he cnlorccd. (Case-law ref ) 

(Per Das C. J.) — Art. 226 cannot he construed 
to vest in the Courts unrestricted powers to admi- 
nister. supposed equity not based on a justiciable 
inundation. (AIR 1944 Mad 1ST. Not foil) 

Held: I he petitioner had not proved any legal 
right in her that could he enforced against the 
authority who had exercised the discretion vested 
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in him according to the instructions of the Gov- 
ernment He was under no legal obligation to 
be bound by the rules of a defunct committee 
and recognise the text book of ,he petitioner 
particularly when the instructions in the matter 
notified in Gazette were not carried out bv the 
petitioner. ILK (1952) Cut 410: AIK 1952 

® rb “ W7, 348. 349) (Pt A) (Prs 10, 

II, 14J (DB). 

Arts. 226 and 149 — Mandamus — Circum- 
stances for. 

The duties imposed on the Comptroller under 
the Audit Code which derives its authority under 
Art. 149 of the Constitution are obviously statu- 
tory and the powers given thereunder in regard 
to the payment of passage benefit have to be exer- 
cised as warranted. Thus, where the Accountant 
General, Bihar, at the first instance issued passage 
certificates to the wife and children of the peti- 
tioner who was a member of Indian Civil Service, 
but later on refused to pay the same and this 
act was found to be arbitrary and without any 
legal justification, and also that no other remedy 
equally effective was available to the petitioner: 

Held, that it was a fit case in which the writ 
of mandamus could he issued. 1957 BLJR 299 
(2): ILR 3G Pat 557: AIR 1957 Pat 515 (526) 
(Pt G) (Pr 17) (DB). 

Art. 226 Duty of Collector — Failure in 
~ Mandamus. See Land Acquisition Act (1894). 
S 11. AIR 1955 Pat 63 (DB). 

Art. 226 — Industrial Disputes Act (1947) 

Ss. 10 (1) and 2 (k) — Strike notice containing 
several demands — Reference under S. 10 (1) in 

respect of only some is intra vires and legal 

Mandamus directing State Government to refer 
remaining disputes cannot be issued See Indus- 
trial Disputes Act (1947), S. 10 (1). AIR 1952 
Pat 210 (DB). 


— — — — " ^ V* 

act was found to be 
legal justification, and 
equally effective was 
Held, that it was a 


^ndmmis for disposal is justified. AIR 1962 Pool 
532 (o34) (PI C) (Pr 11). ^ 

——Art. 226 — Mandamus — Right fo apply for— 
Right must be clear and well defined — (Indus- 
trial Disputes Act (1947), S. 10 (1) (c)). 

Mandamus is discretionary writ and wifi not be 
granted unless the rights of the petitioner are 
clear. He must show not only that he has a 
legal right to have the act performed but that the 
right is so clear and well-defined as to be free 
from any reasonable controversy The writ can- 
not issue when the right is doubtful, or not com- 
plete, or is a qualified one, or where it depends 
upon an issue of fact to be determined by the 
respondent. Section 10 (1 (c), Industrial Disputes 
Act, 1947, confers no legal right on the emplo- 
yers, and imposes no duty on the State Govern- 
ment. Mandamus cannot issue to determine 
academic questions or emptv and barren techni- 
cal rights. 60 Punj LR 425: (1958-59) 15 FJR 
49: (1959) 1 Lab LJ 274: ILR (1958) Punf 2061* 
AIR 1959 Punj 75 (78) (Pt B) (Pr 8) (DB). 

Art. 226 Retrenchment of employee in vio- 
lation of provisions of S. 25, Industrial Disputes 
Act — Raising of dispute by Union of which he 
was member — Failing settlement during conci- 
liation proceedings. Conciliation OfTicer referring 
matter to Government under S. 12 (4) — Gov- 
ernment refusing without assigning reasons to 
refer dispute under S. 12 (5) — Application by Un- 
ion for issue of writ of mandamus is maintainable 
AIR I960 All 738: AIR 1962 Mys 25 and AIR 1962 
Cal 45. Disting. AIR 1960 SC 1223, Rel on 1964 
Raj L\V 37: ILR (1964) 14 Raj 201: (1965) 1 Lab 
LJ 229. 

Art. 226 — Member of Legislative Assembly 

arrested and detained under due process of law 
— No privilege to be allowed to attend session 
of Assembly — Writ of mandamus will not issue 
directing State Government to enable him to at- 


* Art. 226 — Mandamus. 

Where the petitioner submitted that a writ of 
mandamus be issued to the State directing them 
to implement the orders made bv the Chief Mi- 
nister and the Education Minister but the peti- 
tioner did not allege and prove that it was the 
duty of the Government to implement the orders 
in question, and further that he had approached 
the Government for the appropriate relief and 
they had refused to grant the same to him: 

Held, that the petitioner did not make out anv 
case for issue of a writ of mandamus ILR (1953) 
Patiala 639: AIR 1954 Pepsu 129 (131, 132) (Pt 
D) (Pr 7). 


tend Session of Legislative Assemblv See Ibid, 
Art. 194 (3). AIR 1955 Trav-Co 154 (DB). 

Art. 226 — Industrial Disputes Act (19-17), 

S. 12 (5) — Scope — Statutory obligation under 
S. 12 (5) on Government — Writ of mandamus 
— See Industrial Disputes Act (1947), S 12 (5). 
AIR 1953 Trav-Co 286. 

237 (c). Private right. 

— — -Art. 226 — Certiorari and mandamus — 
Nationalisation of bus transport services — 
R. T. A. offering alternative routes to displaced 
operators in lieu of compensation — Offer accept- 
ed • — OfTer and acceptance recorded in resolu- 
tion by R. T. A. — Writ petition by existing 
operator on alternative route, for certiorari to 


Art. 226 — Powers of High Court — Deci- 
sion of appropriate Government not fo refer a 
dispute to Tribunal — Nature of order — Inter- 
ference — Report of Conciliation Officer under 
S. 12 (4) of Industrial Disputes Act, not consider- 
ed — Reference declined on extraneous consider- 
ations — Government deciding on merits t lie 
matter sought lo tie referred — Government ran- 
not usurp the function of tribunal or Industrial 
Court and refuse reference — Writ of mandamus 
Issued — Industrial Disputes Act (1947) Ss. 10 
(1), 12 (5) — Refusal of reference by Govern- 
mcnl — Based on decision on merits of the 
ease — Report of conciliation officer not con- 
sidered — Refusal to refer based on extraneous 
consideration is illegal. 1965 Cur LJ 541: ILR 
(1905) 2 Punj 802: (1965-66) 29 FJR 155. 

Art. 226 — Mandamus — Application under 
S. 57 (8), Motor Vehicles Act, bv Motor Service 
for increase in number of trips — Application 
calls for early disposal — Delay in disposal — 


quash resolution and for mandamus commanding 
R. T. A. not to permit displaced operators to ope- 
rate on alternate route — Not maintainable — 
Prima facie loss in petitioner's earnings on ac- 
count of increase in competition not sufficient 
for grant of mandamus AIR 1961 All 214, 
Reversed. ILR (1961) 1 All 52: AIR 1962 AH 551 
(552, 553, 561) (Pt A) (Prs 5. 6. 7. 61) (DR). 

Art. 226 — Right to property — Infringe- 
ment — Hereditary managing agenev rights — 
Nature of — Issue of writ of mandamus See 
Ibid, Art. 19 (1) (f). AIR 1957 Mad 309 (DB). 

Arts. 226 and 14 — Applicability — Manda- 

mus can issue for enforcement of public duty — 
Fnforcement of private right under mortgage 
does not involve public duty — Enforcement of 
right to sell mortgaged property without interven- 
tion of Court under S. 69 T. P. Act, in Citv of 
Madras • — Such right not granted outside limits 
of citv — Art 14 has no application — (T. P. 
Act | i 882). S. 69) See Ibid, Art. 14. AIR 1951 
NUC (Mad) 1828. 
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•—Art. 226 — Writ of mandamus — Issue of, 
Co enforce status — Right and status — Distinc- 
tion, 

Per Ray C. J. — Right should not be confused 
with status. Status may he the result of a per- 
fected right; but the facts that would constitute 
the status to be declared bv certain public author- 
ity, when performed, create a title to the status. 
This title, if it is a recognisable one, creates a 
right though the same, until recognised, falls short 
of the status. 

To illustrate, it may be compared to a right 
to sue for declaration of a status which is as 
good a right as the right involved in the status 
itself for the purpose of enforceability. What- 
ever can be legally enforced is a specific legal 
right for the protection whereof a writ of manda- 
mus mav lawfully issue. ILR (1051) Cut 407: 
17 Cut LT 320: AIR 1952 Orissa 1 (10, 11) (Pt C) 
(Pr 30) (DB). 

fReversed on another point in AIR 1954 SC 
2171 . 

Art. 22G — Mandamus — Grant of writ — 

Jurisdiction — When to be exercised — Private 
dispute between parties — Apprehension of dis- 
possession — Appropriate relief available by re- 
tort to ordinary Civil Court — Application for 
writ will not lie — Discretion. AIR 1949 Rom 229, 
AIR 1946 Bom 216. AIR 1946 Rom 407; AIR 
1928 Pat 49, Dist AIR 1951 Pat 231 (241) (Pts 
«, C) (Pr 20) (DB). 

238. Duty and liability, distinction. 

See Note 237. 

239. Educational aulhorlty, against. 

• Art. 226 — Question of fact. 

Matters of the internal administration of a 
College, involving disputed questions of fact are 
not proper matters tor enquiry bv the Court on 
an application under Art 226 62 Cal WN 259: 
ILR (1959) 1 Cal 28: AIR 1958 Cal 131 (134) 
(Pt A) (Pr 14) (I)R). 

240. Election, mandamus to elect. 

Art. 226 — Mandamus against Corporation 

to elect member to Standing Committee. 

Where the election of a member to the stand- 
ing Committee of a Corporation presided over by 
a Mayor is invalid, a writ of mandamus can be 
effectively issued to t lie Corporation to compel it 
to elect a member even though the Mayor is not 
a partv when the corporation is a party repre- 
sented by the Commissioner and he can be direct- 
ed to perform the statutory dutv. (1958) 1 An 
WR 22: II. R (1958) Andh Pra 17. 

Art. 226 — Assam Municipal Act (XV of 

1957), S. 301 — Rules under — Rules for elec- 
tion of Commissioners of Municipal Boards, R. 11 
— Non-compliance with rule — Writ of manda- 
mus cannot issue after election. AIR 1957 SC 
304 and AIR 1955 Nag 49 (EP>). Dist. ILR (1963) 
15 Assam 29: AIR 1963 Assam 168 (109. 170, 175) 
(Pi A) (Prs 7, 9, 23) (DB). 

• Art. 226 (1) — Mandamus to restore, admit 

or elect to office. 

Mandamus to restore, admit or elect to office 
will not be granted unless the office is vacant. 

If the oil ice in fact is lull, tin* proceeding should 
d>e taken bv wav ol quo waranlo or election peti- 
tion to oust the partv in possession — Mandamus 

will go onlv on supposition that there is no one 

holding the office in question. Mandamus 
however will he issued commanding election to 
on oil ice, when allhough there lias been an elec- 
tion to the office in question vet such election is 
void or morclv colourable. AIR 1953 Assam 12 

€131 (Pt B) (Pr 3) (I)B). 


241. Errors, mandamus to correct. 

(a) Illustrative cases. 

See also Note 237. 

241. Errors, mandamus to correct. 

• Art. 226 — Mandamus — Industrial dispute 

— Refusal of appropriate Govt, to refer dispute — • 
Propriety or correctness of reasons for refusal 
whether can he enquired into by Court in peti- 
tion for mandamus. See Industrial Disputes Act 
(1947), S. 10 (1). AIR 1964 SC 1617. 

Art. 226 — Mandamus — Writ of — Will 

not issue for correcting mere errors of law — • 
Wrong construction of S. 30 of Sea Customs Act 
by Customs Olficer (1960) 2 Andh W R 545: 
AIR 1901 Andh Pra 170 (172, 173) (Pt B) (Prs 
17, 23) (DB). 

Art. 226 — Delects in statement of case and 

question formulated bv Appellate Tribunal — Re- 
medies open to party aggrieved — A party not 
satisfied by the statement of case of the Appellate 
Tribunal in a reference made under S. 66 I. T. 
Act, can get il amplified bv moving High Court 
for a writ of mandamus. See Income-tax Act (1922) 
S. 66 (2). AIR 1956 Cal 636 (DB). 

Art. 226 — Mandamus — Issue of writ — 

Shipping Master and Government Medical Officers 
not conducting medical examination of seamen 
in reasonable manner — Madamus will lie. AIR 
1951 Cal 570 (572, 573) (IM A) (Prs 10, 15). 

241 (a). Illustrative cases. 

See also Note 2,37. 

• Arts. 226, 234, 309 — Proviso — Mysore 

Munsiffs (Recruitment) Rules (1958), Hr. 6, 9, 12 

— Persons selected by Public Service Commission 
for posts of Munsiffs — Unsuccessful candidates 
challenging validity of selection bv writ petitions 

— High Court finding the list vitiated bv irregula- 
rities but directing inclusion of petitioners (herein 
and confirming it — Order which was in the nature 
of mandamus held not authorised by Art. 226 — 
Other alleged irregularity also held not substan- 
tiated — Decision in Writ Petns. Nos. 923, 
1080, 1446, 1461, 1462 and 1528 of 1962 dated 
19-12-1962 (Mys), Reversed. AIR 1963 Mvs 292. 
Affirmed State of Mvsorc v. Chandrasekhara. 
1965 SCD 243: (1965) 1 SCJ 702: (1965) 1 Andh 
LT 333: AIR 1965 SC 532 (537, 538, 539) (Prs 10, 
12, 13). 

Art. 226 — Motor Vehicles Art (1939), 

Sections 48 and 64 — Civil P. C. 11908), 

O. 41, R. 33, Prefc mble — R. T. A. granting pucca stage 
carriage permit only to two applicants out cf 70 — 
Appeal against order of R. T. A. only by 25 — Appel- 
late authority remanding case for fresh disposal in 
accmdance with law — On remand, R. T. A. issuing 
notices to all 70 anplicants — Petition bv one of ap- 
pellants praying for issue of writ of prohibition 
directing R. T. A. to forbear from considering Sub- 
ject relating to grant cf permits in pursuance of 
notices consequent on remand - Held, order of remand 
must mean and c< ul 1 only mean that direction was 
to consider 'case' of parties to 25 appeals before ap- 
pellate authority— Though ter ns of one statute could 
not be interpreted with rtf »rence to another, hy way 
of analogy, even applying principles cf O. 41, P. 33, 
appeal agjinst order ol R. T. A. could net enure to 
henebt of anvboiy, except appellant, as each appeal 
was separate venture— Fact that appeals were consi- 
dered in batch woiffd make no difference to indivi- 
duality of appeal — Though on remand, R. T. A. acted 
without jurisdiction there was no question cf any 
lack of initial jurisdiction in him —Though, there- 
fore, relief (writ of prohibition) could pot be granted, 
petition would not fail for failure to ask appropriate 
relief — Proper relief would be writ cf mandamus. 
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1028 R 1954 Mad 848, ReI ' on ‘ 1 L R (i963) Andh p,fl 

——Art. 220 — Mandamus — Refusal to make 
reference under S. 18, Land Acquisition Act. 

. Person who was not present at time of pass- 

“S,™ 1 ! alU > ‘ l ° " h0In s,atutor >’ notice under 
. - (-), Land Acquisition Act remained unserved 
jilin£ application lor reference under S. 18 near- 

y 4 , u yea c vs afl , cr date award but within six 
months from knowledge of award — Collector 
dismissing application as barred — Writ of Man- 
damus directing Collector to make reference is- 
sued as application was not barred by limitation 
under S 18 (2), Land Acquisition Act. 1955 

^P dhra ™ 912: 1955 Andh LT (Cri) 755: AIR 
1957 Andh Pra 687 (688) (Pt B) (Pp 3). 

T Ar .*\ 229 Assam Land (Requisition and 
Acquisition) Act (1948), S. 8 (1) (b) — Col- 
lectors duty — A statutory duty is cast on the 
Collector to refer the question of compensation 
where land is requisitioned under the Act to the 
Court of the District Judge, if the question can- 
not be settled by agreement. When there was 
long delay in the performance of that duty the 
High Court directed the Collector to refer the 
question of compensation to the District Jud^e 
under S. 8 (1) ( b ) ot the Act. See Assam Land 
(Requisition and Acquisition) Act (25 of 1948) 

S. 8^(1) (b). AIR 1953 Assam 143. 

-Art. 226 Legal right of unobstructed user 
ot footpath — Liability of municipal and Police 
authorities to maintain such right — Failure bv 
these otTicers — High Court can issue writ of 
mandamus. Sec Municipalities — Calcutta Mu- 
nicipal Act (XXXIII of 1951), S. 353. 65 Cal WN 
133. 


C “ 6 . Land Acquisition Act (1894), 

m- 4 L <i uf h°p VI n 0 7 Applicatio11 fa y owner claim- 
ing land to be part of house — Rejection of aD- 

p hcalion by Collector — Validity — Referenced 

ot matter lo Civil Court - Refusal to do so ia 

without jurisdiction — Mandamus issued See 

M^d d ACt (1894) S - 49 (1) ' AIR 19 ^ 


——Art. 226 — Issue of writ — Grounds. 

nelusal of Commissioner of Income-tax to en- 
tertain revision application on a wrong view as- 
to limitation — Writ of mandamus can issue 
to direct him to entertain and dispose of the ap- 
phcalion according to law. See Income-Tax Act 

XI aV 9 ooL’ S 33 A AIR 1951 Mfld 204 (DB). 

.. Apt v 226 ~ Mandamus — Assam Co-opera- 
tive Societies Act, 1949 (I of 1950), Ss 10, 11 

Duty of Registrar — Order of Registrar not in. 
accordance with provisions of Act — No remedy 
under Act against the order — Petition under 
Art. 226, is maintainable. See Assam Co-opera- 

Soddies Act, 1949 (I of 1950), S. 10. AIR 

196a Manipur 1. 

Arts. 226 and 227 — Making of interim pay- 
ment of compensation — Collector failing to per- 
form statutory duty — Writs can be issued — 
Tenancy Laws — Bihar Land Reforms Act (XXX 
of 1950), S. 33. 1960 BLJR 297. 

“ Art * 226 — iMandamus — Application for re- 
ference under S. 18 (1), Land Acquisition Act,, 
wrongly rejected as barred by limitation — Man- 
damus issued to Collector to make reference, 
since lie was bound to make reference in the- 
circumstances. 1958 BLJR 350: AIR 1959 Pa* 
83 (86) (Pt C) (Pr 7) (DB). 


Art. 226 — Mandamus — Failure to perform 

duties by Land Acquisition Officer — Writ — Is- 
sue of — (Land Acquisition Act (1894), S. 11). 

Where the Land Acquisition Officer has failed* 
in the performance of the duties cast by the sta- 
tute upon him, a writ in the nature of mandamus 
would lie under Art. 226 of the Constitution com- 
manding him to perform the statutory duly 
AIR 1955 Pat 63. Foil. (’59) 63 Cal WN 851: ILR 
(1960) 2 Cal 103. 

Art. 226 — Mandamus — Failure to do pub- 
lic duty. 

The foundation for an application for a writ 
of mandamus is the failure to do some public 
duty. Where a proposed resolution relates to a 
mailer connected with the Gujarat Universitv’ 
(as required by Statute 22) it becomes the bound- 
en duty of the Vice-Chancellor, who normally pre- 
sides over the meeting of the Senate, to permit 
and regulate discussion of the same, unless there 
is some legal impediment to that being done. A 
resolution by which the Senate requests the State 
Government and the State Legislature to take 
early steps to amend the proviso to S. 4 (27) of 
the Gujarat University Act so as to extend the 
time limit of ten years mentioned in it to twenty 
years is certainly one relating to a matter con- 
nected with the University. Where the Vice-Chan- 
cellor does not allow the Senate to entertain and 
discuss such a resolution he must be held to have 
failed in his duty and a writ of mandamus must 
issue. (1960) 1 Gu| HCR 60: (1960) 1 Guj LR 67: 
AIR 1960 Gui 14 (17, 18, 19) (Pt A) (Prs 11, 12, 
13, 14, 15, 16, 17) (DB). 

Art. 226 — Mandamus — Grounds for — Fail- 
ure lo discharge duty — Proceedings under Land Ac- 
quisition Act — Officer acting arbitrarily — Re- 
fusal to make reference under S. 18 Land Acqui- 
sition Act — Writ of mandamus could be issued. 
76 Mad LW 166: AIR 1963 Mad 109 (110) (Pr 


~ Ar, r 229 — Mandamus — Claim for compen- 
sation in respect of damage done to property 
during period of requisition — Failure of State 
Government to appoint arbitrator — Mandamus- 
could be issued — (Public Safety — Bihar Main- 
tenance of Public Order Act 1949 (III of 1950), 
S. 12 (3) (ii) ). 1958 Pat LR 82. 

Arts. 226 and 227 — Mandamus — Writ of 

, — Refusal by Government to refer industrial 
dispute to tribunal for adjudication — High Court 
cannot issue writ or direction — Industrial DIs 
pules Act, S. 10. (1952) 2 Lab LJ 17: AIR 1952 

Pat 447 (448, 449) (Prs 12, 13) (DB). 

Art. 226 — Eviction proceedings — Necessity 

of show cause notice — Provisions of S. 4 (2) 
(a) mandatory — Order passed without comply- 
ing with said pro\isions illegal — Mandamus issued' 

— Constitution of India, Art. 226 — Restoration- 

of possession. See Houses and Rents — Punjab 
Premises and Land (Eviction and Rent Recovery) 
Act (XXXI of 1959), S. 24 (2) (a). (’62) 64 Punf. 

LR 997. 

Art. 226 — Mandamus — Vice-Chairman of 

Municipal Committee failing to convene meeting 

— (Municipalities — Ajmer-Merwara Munici- 
palities Regulation (VI of 1925), Ss. 13 (2), 48 
and 50 (2) — Scope. 

At a meeting of the Municipal Committee the 
resignation of the Chairman was accepted and 
it was decided to call a fresh meeting within 10 
days for election of a chairman. The Senior 
Vice-Chairman did not take any steps to call 
another meeting and failed to call a meeting till 
an application was filed for a writ of mandamus- 
directing the Senior Vice-chairman to convene 
a meeting to elect a new chairman and the at- 
tempt of the Junior Vice-chairman to convene 
a meeting also failed. 

Held, (i) that S. 13 (2) of the Regulation provi- 
des that a casual vacancy in the office of the- 
Chairman shall be filled within fit teen days ol the- 
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occurrence of the vacancy. Section 48 provides 
that it shall be (he duty of the Vice-Chairman 
present to perform, during the temporary absen- 
ce of the Chairman or during a vacancy in the 
office of Chairman, the duties of the Chairman. 
It was the duly of petitioner No. 1 to perform 
the duties of Chairman in the temporary absen- 
ce of the Senior Vice-Chairman. As the Senior 
Vice-Chairman had gone out of station the Juni- 
or Vice-Chairman had authority to call a meet- 
ing. The action of the Senior Vice-Chairman in 
cancelling the meeting was illegal. So was the 
action of the Collector in cancelling the meeting, 
(ii) Under S. 50 (2), the Senior Vice-Chairman 
had no valid excuse for not calling a meeting on 
that requisition, (iii) That the Senior Vice-Chair- 
man should be directed to convene a meeting of 
the Committee. ILR (1059) 9 Raj 303. 

' Art. 226 — Mandamus — When can issue 
— (Punjab Coal Control Order (1955), Paragraphs 
10 , 11 ). 

A mandamus can issue only if the Court is sa- 
tisfied that the petitioner has a specific legal 
right to the performance of the act sought to be 
enforced and that the respondent has a legal 
duty to perform the said act. The right must be 
so clear and certain as not to admit of any re- 
doubt and the duty must be a duty 
enjoined by law. 

there was not the slightest suggestion 
petitioner had obtained his coal depot 
by false pretence or that he had contravened any 
of the provisions of Punjab Coal Control Order 
of 1955 and yet the Government cancelled his de- 
pot on the ground which was wholly unauthorised 

by law: 

Held, that the State Government failed to per- 
form the duty which had been imposed on it by 
law and the petitioner had a right to the enforce- 
ment of the said duty bv the issue of a writ of 
mandamus. 59 Punj LR 647: ILR (1958) Punj 
547. 

Art. 226 — Mandamus — Panehavat officer 

not notifying result of election — Mandamus to 
Chief Panehavat Officer, will Issue — (Panehayats 
— Rajasthan Panehayat Election Rules. Rr. 19 
and 20). 1958 Raj LW 219: ILR (1958) 8 Raj 177. 

242. Executive duly and ministerial act. 

—-Art. 226 — Mandamus -— Writ of, against 
ministerial officers — Forest Ac* (1927) S 8 ‘> 

ZT Pun J ab Lantl Revenue Act (XVII (17) of 1887] 
Ss. 70, 07, 98. 

In ordering or making attachment of the pe- 
titioners property on receipt of a precept from 
the Chief Conservator of Forests under section 
82 ot the Forest Act the Collector and the Assis- 
tant Collector arc merely carrying out a duty 
imposed upon them by that section and section 
70 of the Punjab Land Revenue Act. 

. 11 is not incumbent upon them, before order- 
ing or making attachment, to go into the merits 
of the precept. Sections 70, 97 and 98 of the 
Land Revenue Act, do not enjoin duty upon the 
revenue authorities to enter into the merits of 
a precept under section 82 of the Forest Act be- 
fore executing it. The Collector and the Assis- 
tant Collector who are concerned merely with ex- 
ecution of the precept under S. 82, Forest Act 
received from the Chief Conservator of Forests, 
are nothing hut “ministerial officers” obeying 
the orders of a competent authority and a writ 
of mandamus cannot tie granted against them. 

Further, when the Himachal Pradesh Govern- 
ment through the Chief Conservator of Forests is- 
sued the attachment, and have it in their power 
to forbear from demanding the dues in question 
or enforcing their recovery 1mm the petitioner, 


any mandamus or other writ issued to the Collect- 
or c c the Assistant Collector that they lie ordered 
to withdraw the attachment and to forbear from 
demanding the amount claimed against him or 
enlorcing the recovery of the same as arrears of 
land revenue would be entirely futile in its re- 
sult. Such a mandamus or other writ will be 
merely brutum lulmen, for they have no power 
lodged in them to obey it and for this reason 
also writ of mandamus cannot he granted. Case 
law rel. on. AIR 1952 Him P. 16 (17, 18) (Pt A) 
(Prs 5, 6 , 8 ). 

Art. 226 — Travancore-Cochin Public 

Health Act (XVI of 1955), S. 42 — Prohibitory 
order under S. 42 by Health Inspector and Taluk 
Health Officer — District Collector and District 
Superintendent of Police not entitled to consider 
validity ol such order and permit breach of pro- 
hibitory order under public protection — Issue of 
mandamus. See Travancore Cochin Public Health 
Act (XVI of 1955), Section 42. 1964 ( 1 ) Crl LJ 

190: AIR 1964 Ker 29. 

7 " — Art. 226 — Mandamus — Executive and 
Ministerial acts. 

Where a matter is left to the absolute subje- 
ctive discretion of the Executive, mandamus will 
not lie to question the decision of the Executive 
on such matter. Where a matter has to be de- 
cided by the Executive alter considering pros 
and cons, mandamus will not lie to question the 
decision. AIR 1956 Manipur 1 (4) (Pt C) (Pr 
15). 

Art. 226 — Mandamus — Issue of — Execu- 
tive and ministerial act — Distinction pointed out 
60 Punj LR 425: (1958-59) 15 FJR 49: (1959) 1 
Lab LJ 274: ILR (1958) Punj 2061: AIR 1959 Puni 
75 (78) (PI C) (Pr 9) (DR). 

243. Futile writ. 

See Note 53. 

244. Government, against. 

See Note 225 

245. Grounds of. 

(a) Act impeached as ultra vires, duly 


Art. 226 


under. 

245. Grounds of 

Mandamus — Grounds for issue 


— 

— Anticipatory breach of right. 

An anticipatory breach of the alleged rights 
ol a citizen cannot be a ground for the issue of 
a writ of mandamus. AIR 1958 Andh Pra 63 ,> 
(635) (Pi E) (Pr 9) (DR). 

——Art. 226 — Mandamus — Issue of — Grou- 
iuls Madras Preservation of Private Forests 

Act (XXVII „f ,949), S. 10 - Rules under R 7 

Order of District Collector directing District 
I* orest Officer to issue Form II permit — I atter 
suspending permit — Issue of mandamus — 
Competency. See Andhra Preservation of Fore- 
sts Act (XII of 1954), S. 3 (2). 1958 An. LT 639 

——Art. -1.6 — Mandamus — Refusal to make 
reference under S. 18, Land Acquisition Act op 
application by person who was not present at 
time ot passing award and to whom statutory 
notice under S. 12 (2) of Land Acq Act had 
remained unserved — Application for* reference 
nearly 4 years after date of award but within 
b months from knowledge of award — Dismissal 
Ot application as barred — Mandamus issued 
1955 And h WR 912: 1955 Andh LT (Civ 755 - 
AIR 19o7 AP 687 ( 688 ) (Pt R) (p P 3 ) 

Art. 226 — Grounds for interference — (Life 
Insurance Corporation Act (1956), S 11 ) 

Sub-section (1) of S. 11 of Life Insurance Cor- 
poration Act, makes it clear that so far as 
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worker is concerned who was employed by an in- 
surer before he became employed by the Life 
Insurance Corporation, he was to receive and 
continue to receive remuneration at the rate that 
he was receiving before. Where the petitioners 
were not receiving dearness allowance previously 
and their entire claim was based on sub-S. (2) 
of S. 11, they can only claim dearness allowance 
il the same is made payable by orders of the 
Central Government made under this provision 
of the Act. 

Where the criteria for fitting the existing 
Field Officers into that scale have still 
to be determined the High Court will not inter- 
fere in the matter and compel the Corporation to 
make payments in haphazard fashion AIR 1959 
Cal 785 (785, 786) (Prs 1, .3). 

Art. 226 — Mandamus — Premature appli- 
cation. 

The applicant was served with a notice by the 
Collector of Customs to show cause why the 
Fluorescent Tubes and accessories and/or the 
sale proceeds thereof should not be confiscated 
under S. 167 (8) of the Sea Customs Act. The 
petitioner had already been prosecuted and acqui- 
tted of a charge under S. 420/120-B, Penal Code 
in respect of the fraudulent misrepresentation in 
obtaining the licence. In a petition against the 
Collector for issuing a writ in the nature of 
mandamus directing him to recall the notice: 

Held, at the present onlv a notice had been 
given to show cause and that was not a statu- 
tory notice required by the Sea Customs Act. 
It was a notice given because rules of natural 
justice required that the person whose goods 
were to be confiscated or upon whom a penalty 
was to be imposed, should be afforded an oppor- 
tunity to defend his case. Such a notice should 
not be construed like a statutory notice. There 
was no reason why the Court should interfere 
at that stage. If the authorities after investiga- 
ting the matter made an order not in accordance 
witli law or followed a procedure not known to 
law then the petitioners might ask for relief at 
the proper stage. 1957 Crl. LJ 1116: AIR 1957 
Cal 606 (61.3) (PI D) (Prs 17, 18). 

• Art. 226 — Mandamus — Industrial Dispu- 

tes Act (1947), S. 12 (3) — Conciliation pro- 
ceedings — Workers requesting their Union to 
convene general body meeting on failure to ar- 
rive at settlement • — Rut workers themselves di- 
rectly arriving at settlement before any such me- 
eting was convened on ground that oil ice hearers 
of Union had been removed — Settlement fully 
implemented on respondent Labour OtTicer and 
Conciliation Olliccr affixing signature thereto — 
Petition by Secretary of Union for prohibiting 
respondent to give elTect to settlement or for 
declaring it nullitv — Ground that failure by re- 
spondent to examine locus standi of workers to 
arrive at settlement resulted in failure to excr- 
cise functions under S. 12 — Petition challenged 
on ground that petitioner was not workman and 
had no locus standi to maintain petition — Held 
on facts that petitioner had locus standi to main- 
tain petition — However lie could not claim re- 
lief of mandamus or declaration. 1959-1 LL.T 
520 and 1961-1 LLJ 30.3 Rel. cm. Industrial 
Disputes Act (1947), S. 12 (3). 1965 Ivcr LJ 1077. 

Art. 226 — Mandamus — Issue of — Rules 

under S. 26, Trav. Abkari Act, R. 12 — Rule does 
not vest arbitrary power with Hoard of Revenue 
— Board not acting under rule nor declining to 
act — No mandamus can be issued against Board 
■ — (Travancore Abkari Act (IV of 1073), S. 26). 
S959 Ker LT 1278: 1959 Iver LJ 1390: ILR (1959) 
Ker 1212: AIR 1960 Ker 164 (167) (IM B) (Pr 16) 
(D B). 


245 (a). Act Impeached as ultra vires, dulfl 
under. 

Art. 226 — Issue of show-cause notice on p#« 

titioner for his removal from office of mutwalll- 
ship — Petitioner challenging vires of Act undeq 
which notice is issued — Petition Is not pre- 
mature. AIR 1955 SC 661 and AIR 1961 SC 372, 
Rel. on. AIR 1965 All 333 (336, 337) (Pt A) (Pra 
9, 10). 


Art. 226 — Mandamus — Examination held 

by Government — Condition that candidate must 
have put in more than one year of contlnuoua 
service on specified date — Petitioner not per- 
mitted to appear at examination as condition 
alleged to be not fulfilled — Validity of order. 

To appear at Special Lower Division Secreta- 
riat Examination, one condition imposed by a 
Government circular was that an assistant who 
was employed on a temporary basis must have pul 
in more than one year of continuous service as 
Lower Division Assistant. The petitioner was 
not permitted to appear at the examination as 
there was no continuous period of service for 
one year. But it appeared that the order was no! 
actually communicated to the petitioner. 

Held, that, in the circumstances, the order re- 
fusing to give permission to the petitioner to ap- 
pear at the examination was ultra vires. Held, fur- 
ther that a writ in the nature of mandamus should 
he issued commanding the respondents to publi- 
sh the result of the examination so far as the 
petitioner was concerned. AIR 1957 Pat 39J 
(395) (Prs 5, 6) (DB). 

Art. 226 — Mandamus when to be issued — 

Order of Cloth Controller under constitutionally 
invalid provisions of Bihar Cotton Cloth and 
Yarn (Control) Order (1948), refusing to renew 
license — Mandamus will issue against author- 
ity commanding them not to give effect to order. 
See Bihar Cotton Cloth and Yarn (Control) 
Order (1948), Cl. 5 (1) and (2). AIR 1954 Pal 
325 (DB). 

246. History of. 

See Note 234. 

247. Individual officer, against. 

See Note 225. 

248. Interim relief. 

See Note 63. 

249. Judicial and quasi-judicial authorities. 

See also Notes in Part D (Notes 224 to 275) 
relating to particular authorities. 

Art. 226 — Mandamus — Issue of writ to 

Judicial and quasi-judicial authorities — (U. P. 
Cenieut Control Order (1955), Cl. 5). 

No mandamus directing the Cement Controller 
to decide an appeal under the U. P. Cement 
Control Order, 1955 ‘immediately’ will be issued. 
The word ’immediately’ is not capable of any 
precise meaning. The Cement Controllers duties 
are multifarious and he alone is the best judge 

of the priorities of the various duties he has to 

perform. Hence the time ot decision of an ap- 

peal should safely be left to his own consci- 
ousness and devotion to duly. l.)._>9 Ail >> n 

(HC) 166. 

Art 226 — Mandamus — Orders without 

jurisdiction affecting rights of petitioners — Man- 
damus could be issued to oITieers concerned to 

withdraw orders. AIR 195o All 16,i (1U0, 1 I 
(Pt B) (Pr 4) (DB). 

4 r t # 226 — U. P. Industrial Disputes Act 

(1947) *S 3 — General order of Government 
referring dispute to Tribunal — Clause in order 
empowering Tribunal to direct employers to 
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(ravelling expenses and leave pay of representa- 
tives of workers, representing their case — Such 
direction must be included in costs in award — 
Amount can be recovered as- arrears of land reve- 
nue — Writ of mandamus prohibiting its reco- 
very held could not issue. See U P. Industrial 
Disputes Act (28 of 1947), S. 3. AIR 1955 NLC 
(All) 2020. 


— — Art. 226 — Small Cause suit for recovery 
of rent • — Application by tenant for fixation of 
rent — Maintainability — Writ of mandamus 
against Rent Controller directing him to fix rent 
— If lies — See Houses and Rents — U. P. 
Temporary Control of Rent and Eviction Act (3 
of 1947). S. 3 A. AIR 1951 All 710 (DR). 

Art. 220 — Jurisdiction of High Court — 

Mandamus when may be Issued — Order of 
Income-tax Officer in clear violation of dirctlons 
given by Appellate Tribunal — No injustice to 
petitioner — No writ will he issued. AIR 1950 
Bhopal 18 (20, 21, 22) (Prs 9, 12, 13, 15, 18). 

t Reversed in AIR 1961 SC 1823. 

Art. 226 (1) — Writ of certiorari — Issue of 
Co correct error of law. 


Ordinarily the Court issues a writ of certiorari 
to correct the decisions ol subordinate Courts 
•and I ribunals when those decisions are given in 
excess ot jurisdiction, or in the irregular exer- 
cise of jurisdiction, or when in the exercise of 
jurisdiction rules of natural justice are 
violated. 1 he Court has the jurisdiction to issue 
a writ of certiorari even to correct an error of 
taw provided that error is apparent on the face 
of the record. The error of law which can he 
considered to be apparent on the face of the 
record is not error which can be pointed out to 
the superior Court after a long and elaborate ar- 
gument. The error of law contemplated is an 
error so patent, so manifest, that the superior 
Court will not permit the subordinate Court to 
< ome to a decision in the face of a clear ignorance 
or disregard of a provision of law. If a section of a 
Statute is clearly misconstrued, or if a provision 
ot the law is overlooked or not applied, and 
that appears from the judgment ol the lower 

Court ilselt, then the superior Court mav inter- 
fere by a writ of certiorari. 53 Rom LR 1009: 

ICR (1952) Rom 995: AIR 1952 Rom 235 (240, 

241) (Pt C) (Pr 9) (DR). 

Art 


226 


Powers of High Court 


High 


Court can issue direction to subordinate Tribunal 
take further evidence and determine question 
AIR 1952 Rom 443, Dissented from ILR (1961) 

(I)R) 1 938: A,R 1901 Cal 95 1{ ) ( |>r ') 


Art. 220 — Mandamus and certiorari 

of writs — Matters for consideration - 


Issu 
Quasi 


Judicial mid administrative proceedings — Ordc 
of Collector cancelling license under S. 42, Rengi 
Excise Act and order of Excise Commissioner o 
uppeal — Interference by High Court. 

If an application for a writ of mandamus c 
certiorari is made, the High Court has to cons 
der, where the proceedings are to be considered a 
judicial or quasi- judic ial, whether they were cor: 
ducted in accordance with those accepted prin 
oples in which a judicial proceeding or a quasi 
manual proceeding should be conducted. In sue 
a proceeding, a party must have the amplest oj: 
poi limit v o| testing any evidence given again." 
bun and must he given an opportunity of bem 
heard at every stage and no evidence should b 
Eiken in bis absence. 11. however, the proceed 
mgs are purely administrative, the High Court cai 
un,y “Reriere i! u public officer does somethin 


which he has no jurisdiction to do or fails to 
do something which is incumbent upon him to do. 
The acts of commission or omission must relate 
to some provision of law. In other words, if 

a public officer is not required by any law or 

by anything which has the force of law to do or 
to refrain from doing any particular act then the 
High Court is powerless to direct him to do that 
act or refrain from doing it. It is not possible 
for the High Court to interfere on grounds of ex- 
pediency alone. If something is left entirely to 

the discretion of an administrative officer, the 
High Court cannot interfere unless it is shown 

that the actual exercise of such discretion has 
been mala fide or done in bad faith. 


There is nothing in the Bengal Excise Act or 
the rules which says that the Collector has to 
proceed in any particular manner or that he 
must follow a judicial approach for the purpose 
of cancellation of a license under S. 42 of the 
Act. Iherclore, the proceedings before him cul- 
minating in his order cancelling a license is not 
quasi-judicial but purely administrative. If the 
Collector thinks in his discretion that a license 
should he cancelled on the admitted breaches of 
its terms, no exception can he taken to his order. 
An appeal under the provisions ol the Act and 
the Rules to the Commissioner of Excise from the 
order ot the Collector does however require a 
judicial approach and therefore is a quasi- judi- 
cial proceeding. Since no particular procedure 
has been laid down for the conduct of such a 
proceeding all that is necessary to do is to follow 
the rules of natural justice. The rules of 
natural justice are not followed if the Commi- 
ssioner of Excise in declining to interfere with 
the Collector's order consults the Superintendent 
who is in the position of an accuser behind the 
back of the appellant and without giving him 
any opportunity' of meeting any particular state- 
ment that the officer might have made. The 
High Court may set aside the order of the Com- 
missioner on this point alone, but it will not do 
to so i! that order is capable of being upheld on 
the evidence even alter excluding the evidence of 
the Superintendent. It is a well established princi- 
ple that a writ of certiorari or mandamus should 
not he issued when they would he useless AIR 
1952 Cal 808 (811 to 815) (Prs 13, 18, 19, 20, 21, 
22, 23, 24, 25). 

Art. 226 — Mandamus to quasi-judicial au- 
thorities — M. R. Public Demands Recovery Act 
(XXIV of 1954) S.s. 8 and 9 — Demand of re- 
covery — Objections by defaulter not heard and 
execution not stayed — Mandamus to direct Col- 
lector to hear defaulter and decide objections will 
be issued. 1956 Madli RLJ 726: Madh RLR 1956 
Civil 573: AIR 1956 Madh R 221 (224) (Prs 18 
21) (DR). 


Art. 220 — Rejection of nomination paper — 

Power to Issue writ of mandamus. 

I lie Returning Officer has a judicial duty to 
perform at the scrutiny. It is his dutv to decide 
whether or not a nomination paper should be 
accepted: and if lie rejects the nomination paper, 
even though improperly, he acts with jurisdic- 
tion and discharges a judicial and not a minis- 
terial I unction and in such a case the High 
Court has no power to interfere with the deci- 
sion by a mandamus or any other appropriate 
writ (1902) 86 LI at p. 590. (19231 ILR 51 Cal 

l 52) 31 Pal 145: AIR 1953 Pat 47 
(Pr 16) (DR). 

Applicability — Establishment of 
uniter S. Rajasthan Paorliayats 
Subsequent minor changes made in 

— Action taken, if undos 


279. Pud on 

(50) (PI C) 

Art. 226 

Panchavats 
Act, 1953 — 
formerly grouped areas 
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S. 3 or S. 86 — Non-compliance with provisions 
of S. 86 Issue ot mandamus — See Panchayats 
— Rajasthan Panehayat Act (21 of 1953), S.' 86 

ILR (1956) 6 Raj 834. 


Art. 226 — Powers under — Writ of manda- 
mus will issue to Dt. Judge conducting enquiry 
under S. 22 of the Bombay District Municipal Act, 
when his acts are ultra vires. AIR 1951 Sau 15 
(15, 16) (Prs 3. 4) (DB). 

Art. 226 — Mandamus — Disposal of articles 

seized — Applicability of S. 523 Cr. P. C. — 
No proceedings for 4 months under *S * 23, 
Foreign Exchange Regulation Act (1947) — Order 
by Magistrate handing over possession of seized 
articles to Director of Enforcement — Validity 
— Functions of Magistrate under S. 19 (3) of the 
Act — Nature of — Order handing over posses- 
sion, if can be quashed under Art 226 See Cri- 
minal P. C. (1898), S. 90. 1962 (2) Cr LJ 794: 

AIR 1962 Tripura 50. 


250. Laches. 

Sec Note 35. 

251. Legal duty. 

See Note 237. 


252. Legislature, against. 

See Note 5. 


253. Meaning of. 

Sec Note 233. 

254. Ministerial act and executive duty. 

Sec Note 242. 

255. Moral duty. 

— Art. 226 — Annual grant of money as pen- 

sion — Amount calculated on basis of one-fourth 
of revenue of pargana — Refusal by Govern- 
ment to pay grant after coming into force of 
Act — Right of pensioner to grant — Enforce- 
ment by writ of mandamus — See Tenancy Laws 
• — U. P. Zamindari Abolition and Land Reforms 
Act (1 of 1951), S. 4. AIR 1956 All 564. 

256. Office, mandamus to restore to. 

Art. 226 — Mandamus, writ of — Election to 

office — One of contestants elected and accept- 
ing office — No writ can be issued against him 
he having accepted office and opposite party 
having acquiesced in the election proceedings 
and further successful party not being party to 
the proceedings under Art 226 AIR 1957 SC 529 
and AIR 1962 Cal 857. Rel on AIR 1963 All 
447 (447, 448) (Prs 2, 3) (DB). 

Art. 226 — Mandamus — Wrongful dismissal 

of municipal servant — Writ for reinstatement — 
(Municipalities — U, P. Municipalities Act (II of 
1916), S. 76). 

Even where the municipal board did not ter- 
minate its employees’ services in accordance with 
the law, the employees would not be entitled to 
get the relief of reinstatement blit only damages 

1958 All LJ 363: AIR 1958 All 841 (8-14) (Pt D) 
(Pr 10). 

Arts. 226, 310 (1), 311 (1) & (2)— Scope — 

Petition for writ of mandamus directing State Gov- 
ernment to reinstate petitioner in service — Com- 
petency. 

The principle embodied in Art. 310 (1) that 

Government servants hold office during the plea- 
sure of the President or the Governor, as the 
case may be, is qualified by the ‘provisions of 
Art. 311’ which give protection to Government 
servants. Under Art. 311 (1) the punishment of 
dismissal or removal cannot be inflicted by an 
authority subordinate to that by which the ser- 
vant was appointed; and under Art. 311 (2) the 
punishment of dismissal, removal and reduction 
in rank cannot be meted out to the Government 


servant without giving him a reasonable oppor- 
tunity to defend himself. 

The petitioner was holding a substantive ap- 
pointment in a permanent post in the Hyderabad 
Municipal Corporation before his sendees were 
transferred to the Government. He was entitled 
to hold a lien on that post. The termination of 
the petitioners services attracts the provisions of 
Art. 311 of the Constitution. The right of the 
petitioner to the permanent post in the Muni- 
cipal Corporation could not be taken away. The 
petitioner s reinstatement in his former service 
should carry with it all the benefits he would 
have earned but for the deviation from the parent 
department, viz., the Hyderabad Municipal Cor- 
poration. (1960) 1 Andh WR 256: (1960) 2 Lab 
LJ 391. 

Art. 226 (1) — Mandamus to restore, admit 

or elect to office — Mandamus to restore, admit 
or elect to office will not be granted unless the 
office is vacant. If the office is, in fact full,, 
the proceedings should be taken by way of 
quo warranto or election petition to oust the 
party in possession. Mandamus will go only on- 
supposition that there is no one holding the office 
in question. Mandamus, however, will be issued 
commanding election to an olfice, when although 
there has been an election to the office in question, 
yet such election is void or colourable AIR- 
1953 Assam 12 (13) (Pi B) (Pr 3) (DB). 

Art. 226 — Mandamus — Order by Govern- 
ment promoting junior over the head of senior 
in violation of Constitution — Court can quash 
order and direct Government to consider case of 
senior — It cannot except in case of hardship 
to petitioner, order the Government to promote 
him; Writ Petn. No. 654/62, dated 16th January, 
1963 (Mys) Distinguished (1964) 1 Mys LJ 212r 
AIR 1964 Mys 229 (232) (Pi B) (Pr 23) (DB). 

Art. 226 — Mandamus is not available to 

person unless he has a clear legal right to per- 
formance of particular act — Mandamus to re- 
store an officer to a post from which he was 
removed will not be granted if he had no legal 
right to hold it — A person who is occupying 
higher post in an officiating capacity has no 
such right and can be deprived of it by com- 
petent superior officer without charges or hearing. 

He can be reverted to his substantive post See 
Ibid, Art. 311. AIR 1956 Punj 207. 

Art. 226 — Person, wrongfully dispossessed of 

public office — Writ of mandamus lies. 

Writ of mandamus lies to compel the restora- 
tion of a person to an office of which he has 
been wrongfully dispossessed, provided such 
office is of a public nature. 53 Pun LR 443: AIR 
1952 Punj 176 (177) (Pt B) (Pr 10) (DB). 

Art. 226 — Mandamus — Writ of — Writ 

can issue to compel restoration of person to office 
from which he has been wrongfully removed or 
compel public official to perform public duty. 53 
Punj LR 268: ILR (1951) Punf 421: AIR 1952 
Punj 58 (59) (Pt A) (Pr 8) (DB). 

257. Order that can he passed. 

Art. 226 — Mandamus — Nature of order that 

can he passed — Illegal auction-sale of fishery 
rights — Refusal to accept highest hid — Fresh 
auction-sale directed. 

The petitioner under Art. 226 was the highest 
bidder at an auction-sale of fishery rights, but 
the District Magistrate had refused to accept his 
bid and had accepted instead the higher bid made 
by one of the respondents by a tender submitted 
subsequently. The sale in respect ot the fishe- 
ries was held to be illegal and the question 
was as to the proper form of relief to be granted) 
to the petitioner. 
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Held, that in the circumstances the High Court 
-could not make out a new contract for the parties 
in proceedings under Art. 226 nor could it issue 
a mandamus to the petitioner directing the res- 
pondents to accept the petitioner’s bid. The 
proper order to be passed in the circumstances 
was to direct a fresh auction to be held within 
a reasonable time. 1057 AWR (HC) 756: 1957 
ALJ 765: AIR 1957 All 487 (490) (P| C) (I>r 11). 

Art. 226 — Nature of duties that can be en- 
forced by mandamus. 

The High Court can only direct in mandamus 
a public officer to act according to law. But it 
cannot order a public officer to do a particular 
thing. It is not within (he competence of the 
Registrar of the Co-operative Societies to restore 
the employee of a Branch Union of a Co-operative 
Society. It would be the Executive Committee 
ot the Co-operative Union who can do it. Besides 
the Honorary Secretary, Co-operative Union, will 
not be a public officer and it would be doubtful 
whether any writ of mandamus can be issued 
against him. (195G) 1 Lab LJ 242: AIR 1956 All 
43 (40) (PI F) (Pr 11). 

Art, 226 \\ rils of mandamus or prohibi- 

tion In pending appeal. 

the scope of a writ of mandamus never has 
embraced in its ambit a direction to an infe- 
rior Tribunal to decide any cause before it in nnv 
particular manner, though that writ mav he used 
In direct a subordinate judicial authority to ex- 
ercise a jurisdiction vested in it. So also a writ 
of prohibition cannot bo issued so as to inter- 
lere in the matter pending before an inferior 
i i I > 1 1 1 1 .* ! I and direct it to decide the appeal in 
a particular manner. AIR 1952 Mad 613. Dislin" 

* 955 All LJ 211: AIR 1955 All 422 (425) IlM 
(Pr (I) (DR). 1 1,1 1 

— \rt. 226 — Writ of mandamus — Nature of 
direction that can be given. 

Under Art. 220 the High Court has no power 
0 give a direction to the opposite party bv a 
v. rit ol mandamus as to (be manner in which 
the petitioners petition presented to the oppo- 
site partv should he decided bv the opposite 

partv. AIR 1951 All 257 (FB). Rel. on 1954 All 
LJ 264: AIR 1954 All 522 (523) ( Pt R) (Pr 3). 

"“Art. 226 — Mandamus — Alternative writ of. 
vvheic there is a dispute of fact requiring fur- 
ther investigation upon further materials, the 

, url should direct the issue of a writ of man- 
damus in the alternative in order that the dis- 
pute mav he determined on the return to the 
Y\ it nesses can it necessary he examined 

and advantage^ taken of the provisions of the 

Lode ol C.v.1 Procedure for discovers- and inspec- 

'° A n - (19.»4) 1 All 582: AIR 1954 All 393 

(401. 402) (Pt J) (Prs 35, 30. 38) (DR). 

Art. 226 Writ of mandamus — Order 

complained against quashed — Mandamus direc- 
ting authority not to give effect to it not nccc- 

1953 ALJ 183: 1953 All WR (HC) 248- 

(Pr%? (DR) 10781 AIK 1053 AH 470 (477 > CPI R) 

-—Art 226 — Power to order restitution 

( ml ’ H908), 8s. 144 and 151 — Inherent 

power of High Court to grant restitution — Per- 

nasJr < i <,C, i V,n - e PaVm 7 1,S undcr wron S interim order 
pas p (l during pendency of writ proceedings — 

interest ° Q . £°n rt 1 ° (,irect repavment with 

i „h i i S o«i C M l , • r C - (1<J08) * l (I960) 

- Lab LJ 281 (Andh Pra). 

77 is, writ of — Jurisdir- 

lles rehm ,0 dlrccl Income-tax aullioil- 

Trllmn. i f r « JIX pald ~~ Income-tax Appellate 
rlbunal refusing to pass orders In conformity 


with Judgment of High Court — Power of High 
Court to compel Tribunal to perform its duty — 
Income Tax Act (1922), S. 66 (1) and (2) — 
Hyderabad Income Tax Act (VIII of 1357), S 
82 (1) and (2)). 

In conformity with the judgment of the High 
Court under S. 66 (1) and (2) of the Indian 
Income-tax Act if any amounts hove to be re- 
lunded it is tor the Tribunal to pass such orders 
or to give directions to the Income Tax Officer 
relating thereto. If the Tribunal refuses lo dis- 
charge its 1 unctions or refuses to revise or alter 
the figures or give necessary directions in con- 
formity with the judgment of the High Court, it 
can he compelled to perform its dutv by the 
issue of a writ of mandamus. The High Court 
however, cannot direct the Income-tax Authorities 
to refund any amounts ot tax paid. AIR 1936 
P. C. 269, Rel. on. ILR (1958) Andh Pra 65: 
(1958) 1 Andh \VR 16 and 538: (1959) 30 ITR 
0 MDR)* UJ59 A. P. 263 (264, 205) (Pi A) (Prs 8, 

j— -j-Art. 220 Mandamus — Writ against public 

I he petitioner tiled a petition under Art 2°6 
on the allegation that the land in dispute' w7s 
leased out lo her prcdcccssor-in-inlercst by the 
Government of Assam, that she bad been in con- 
tinuous possession alter the death of her mother 
bv exercise ot rights of ownership, that the res- 
pondent District Council had issued a prohibi- 
tory order upon her not to cut any trees from 
the forest land. 

Held, that to give proper relief to the petitioner 
"."’a* n° l necessary to go into the question of 
title to the land. On the allegations in the peti- 
tion the petitioner had sufficient interest to in- 

VT e 2' le Jurisdiction of the High Court under 
Ail. -.-6 ol the Constitution. \\ here an authority 
exercising such a right is a public body and 
in the exercise of its right as such issues a pro- 
hibitory order interfering with the possessory 
right of a citizen, the public body has to show 
he authority of law under which sudi order 
has been issued. On its failure to show anv 
such authority, the High Court can issue a writ 
ol mandamus directing the public authoritv to 

,roni * ivin « el,cct t0 anv such order 
ILR (19. >9) 11 Assam 213: AIR I960 Assam 131 
(131. 132) (Pt A) (Pr 2) (I)R). 

- Art. 226 — West Bengal Foodgrains (Inten- 
slve Procurement) Order (1952), Paras 3 (3) (b) 

and 3 (o) — Direction under, to supply certain 

quantity of paddy — Application under Art ‘>*>6 

T 1 “ ,c l ? s, 1 ied 10 show cause why nclil’ioner 
should not he directed not to give effect to 
clircclive — Rule discharged — Appeal — Appel- 

a * dlrc 1 (,in « petitioner to supply certain 

quantity of paddy — Direction complied with 

Order lor further supply withdrawn — Order to 
he passed in appeal. 

Held, on fads that though it could riot be 
contended hat it a producer, served with a direc 
Ine to sell and deliver a quantity of paddy is 
compelled to carry out the direction durum 'the 
pendency ol the appeal, because he fails to oh 
am a slay order lie must for tl.at reason alone 
he kept out of the benefit of his appeal, the 
pusn.cm m the present case was different and the 
.h erence had been created by the appellant him- 
seM. I lie directive had exhausted itselt and there 
was nothing which the respondents could he 
directed to lorbear from; 

(2' that having regard to the structure of the 
Rule as also the t act that the directive was no 
longer sought to he enforced, it had become im- 
possible to make any effective order in the appeal 
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even if it were held on the merits that the 
appeal ought to succeed. AIR 1954 SC 307 
Distinguished, (’56) 60 Cal WN 273. 

— Art. 226 Mandamus — Relief to be granted 
must be specific and qua the petitioner. 

The petitioners who were members of an as- 
sociation of licensed sugar dealers, challenged the 
order ol the Collector, a licensing authority, to 
entrust the wholesale distribution of sugar to co- 
operative societies. The order was attacked on 
the ground that the Collector had no authority 
to issue such directions except when the State 

Government laid down such policy in accordance 
with S. 3 (2) (d) and S. 3 (5) of the Essential 
Commodities Act. By a petition under Art. 226, 
the petitioners contended that they were entitled 
to a direction to the State Government that in 
the matter of putting resrictions on the petitioner’s 
right to carry on business as dealers in sugar, 

the State Government should act only in accor- 
dance with the provisions of law and not in the 
manner in which it had done: 

Held that a writ of mandamus could not issue 
in such a general form and that any relief to 

be granted by the Court must be specific and 
must be qua the petitioner. It was only when 
any right of the petitioners was infringed by an 
action of the State which was not in accordance 
with law, that the petitioners could ask the Court 
to issue an appropriate writ against the State. 

The petitioners would equally have no right to 
have the sugar distributed through the associa- 
tion of which the petitioners were some of the 
members since no order regulating wholesale dis- 
tribution of sugar had been made by the State 
Government under S. 3 (2) (d) and in that event 
the petitioners could not complain of any infrac- 
tion of their right so as to entitle them to relief 
under Art. 226 of the Constitution. (1961) 2 Gu] 
LR 38: AIR 1961 Guj 38 (43) (Ft A) (Pr 8) (DB). 

Art. 226 — Mandamus — Orders that can be 

passed In writ proceedings — Writ against exe- 
cutive. 

Where the petitioner was dispossessed in a 
highhanded manner on account of certain orders 
of the executive he can be restored possession in 
writ petition for mandamus. AIR 1955 Pcpsu 60 
and AIR 1952 Hyd 36, Rel. on. AIR 1956 Tripura 
0 (17) (Ft 1) (Pr 40). 

258. Order afTccting legal right. 

See also Note 237. 


during the financial year immediately preceding 
the year m which such election was held, paid 
municipal rates specified in clauses (a), (b) (c) 

or (d) of sub-s (1) of S. 23, or paid in ’res- 
pect of municipal fees and taxes for such finan- 
cial year an aggregate amount not less than the 
sum prescribed by the State Government in this 
behalf as a minimum for the municipality. There 
was provision also for being entitled to vote at 
the first general election held under the said 
Act and a person who paid rates or had been as- 
sessed to income-tax or had certain educational 
qualification mentioned therein could become a 
voter. By the amendment of 1962 these quali- 
fications have been changed and there is to be 
universal adult franchise, and the only two qua- 
lifications are that a person should be in the rolls 
of the corresponding Legislative Assembly and be 
a resident within the municipal area. Therefore, 
payments of rates and taxes or fees are not to be 
regarded as qualifications for obtaining the fran- 
chise. Therefore, a person who has no franchise 
right and whose franchise right has been expressly 
excluded by the law as it now stands, cannot 
claim that there is any invasion of his right. 

Undoubtedly, a rate-payer contributes to the 
municipal funds. If it can be shown that the said 
fund was being misapplied a cause of action may 
arise. In the case, the petition does not mention 
the existence of any such fund nor is there any 
allegation that such fund is about to be misapplied 
AIR 1957 Andh Fra 833 and AIR 1949 Bom 229,’ 
Disting. 

After all, a writ of mandamus must be based on 
an invasion of a legal right. That legal right must 
be specifically formulated in the petition and the 
invasion clearly set out. Since it is nowhere 
stated in the petition that the petitioner’s 
property right was being affected or any 
allegation that any fund to which he contributed 
was being misapplied, the petitioner is not entitled 
to maintain the application at all. AIR 1965 Cal 
380 (383, 384, 385) (Ft B) (Prs 7, 9). 

259. Other remedy open. 

See Note 7. 

260. Principle applicable. 

See Note 223. 

261. Private individual, writ against. 

See Note 225. 

262. Private right, enforcement of. 


Art. 226 — Landlord’s preferential right to 

occupy — Duty of Rent Control and Eviction Offi- 
cer _ Rent Control Officer not considering 
landlord’s bona fide needs — Mandamus will is- 
sue. See Houses and Rents — U. F. (Temporary) 
Control of Rent and Eviction Rules, 1949, S. 6. 
1956 All LJ 694. 

Art. 226 — Mandamus — Person as rate- 
payer has no right of franchise under S. 23, 
Bengal Municipal Act — Petition for mandamus 
not alleging that rate payer’s property right was 
affected — Petition is not maintainable. 

The right of franchise is neither a civil right, 
nor a common-law right nor a fundamental right: 
AIR 1952 SC 64, Rel. on. 

Under the provision of S. 23 of the Bengal 
Municipal Act, as it stood prior to the amend- 
ment in 1962, a person was entitled to be a 
voter if he attained the age of 21 years, was a 
citizen of India, had for a period of not less that 
12 months preceding the application been a resi- 
dent within the limits of the municipality, or had 
for the said period been in occupation of a hold- 
ing and carrying on any trade or profession within 
the limits of the municipality and either had 


See 




263. Prohibition and mandamus compared. 

Art. 226 — M ills of mandamus and prohibi- 
tion — Distinction. 

Mandamus is neither a writ of course nor a writ 
of right, but that it will be granted if the duty 
is in the nature of a public duty and specially 
affects the rights of an individual, provided there 
is no more appropriate remedy. The person or 
authority to whom it is issued must be either 
under a statutory or legal duty to do something, or 
not to do something, the duty itself being ot an 


operative nature. . 

The writ of prohibition on the other hand can 
nly lie against a bodv exercising public functions 
f a judicial or quasi- judicial character and cannot 
i the verv nature of things be utilised to restrain 
gislative powers (’51) 1951 ALJ 246: ILR (1951) 
All 505: AIR 1951 All 228 (230) (Ft R) (Pr, 8, 
ini rnnt 


Art. 226 — Mandamus or prohibition petitions 

— Contents. 

When petitions of the nature of mandamus or 
prohibition are filed the petitioner should state 


t 
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precisely the nature of the relief which he asks for. 
For example in the case of an extemment order 
under W. B. Security Act, 1950 made by the Dis- 
trict Magistrate of Dinajpur, West Bengal, the 
relief claimed should be an order in the nature 
of a mandamus upon the District Magistrate of 
West Dinajpur calling upon him to refrain from 
giving effect to the order alleged to be invalidly 
made. 55 Cal WN 53: AIR 1951 Cal 3 (7) (Pt D) 
IPr 35) (DB). 

Art. 220 — Mandamus and prohibition — 

Writs of. 

The grant of an order or the issue of a writ 
of mandamus is as a general rule a matter for 
the discretion of the Court. Some of the essential 
conditions for the issue of such a writ are: (i) 
The person applying must show that he has a 
real and special interest in the subject-matter and 
a specific legal right to enforce; (ii) lie must 
show that there resides in him a legal right to 
the performance of the legal duty by the party 
against whom such a writ is sought; and (iii) that 
there is no other equally effective, convenient and 
beneficial remedy. 

Prohibition on the other hand is a writ which 
used to be issued by the King's Bench Division 
primarily to prevent a Court or Tribunal or a 
quasi tribunal from exceeding the jurisdiction or 
acting contrary to rules o! natural justice. It is 
well-settled that the writ of prohibition can only 
be against a body exercising public functions of 
o judicial or quasi- judicial character and cannot 
in the very nature of things be utilised to restrain 
legislative powers. ILR (1952) Hvd 791: AIR 1953 
Hyd 79 (92, 93) (Pt M) (Prs 85, 80, 99) (I)B). 

(Reversed on another point in AIR 1956 SC 

319.1 

• — — Arls. 220. 32 — Mandamus and prohibition 
— M ben to Issue — Anticipatory mandamus. 

W liere the law is good on its lace and there 
Is no unconst itutionalily in the law it is essen- 
tial for the petitioner who applies for the writs 
of mandamus and prohibition to satisfy the 
Court that he has been discriminated against. A 
mere threat of or possibility of unequal treat- 
ment is not sullicient to give him relief. AIR 

195.1 SC 156 Rel. on. Rchnian Shagoo v State of 
J. & k., 1958 CT LJ 885: AIR 1958 J and K 
29 (37) (Pt .1) (Pr 42) (FB). 

' 7 ^ r l* 220 — Prohibition and mandamus — 
Writ* of — Nature of, explained — Sales Tax 
authority — Assessment orders and demand for 
lax, after orders had become final, issued by 
sales lax officer ignoring finding of Appellate Tri- 
bunal in the matter of applying administrative 
O. O. — Relief to which assessccs are entitled 
under Art. 226 — Mandamus and not prohibition 
Madras General Sales Tax Act ( XI of 1939), 
Section 8-B (2) — Madras G. (). Ms. No. 2386, 
Revenue, dated 13-6-1956. 75 Mad LW 732: ILR 
(1963) Mad 51: (1963) 14 STC 94: AIR 1964 Mad 
166 (170, 171) (Pt D) (Prs 12 to 18) (DB). 

' 226 — Prohibition and mandamus, when 

con Issue — Writ in anticipation of breach of 
o (, ^^ a, ( ()n — Direction under S. 43-A (2), 
Motor Vehicles Act — Writ against Regional Tra- 
nsport Authority — (Motor Vehicles Act (1939), 
43-A (2) and 48 (a). 

alter a direction is given under S. 43-A 
( ). Motor Vehicles Act by the Government to 
extend an existing route restricting the extension 
° 4 ‘ s l ,( ‘ ( ified number of buses, a transport con- 
cern, operating on the existing route, makes an 
application to the Regional Transport Authority 
the variation of the conditions of permits for 


its buses, the authority has jurisdiction to con- 
sider that application. The petitioner, another 
transport concern operating on a portion of the 
extended route, has a right to make representa- 
tions and raise objections when the authority 
takes up for consideration that application. Writ 
of prohibition cannot issue to the Regional Tran- 
sport authority to provide for any anticipated 
breach of its legal obligations. Nor can a writ 
of mandamus issue, in anticipation of a refusal 
by the Regional Transport authority to consider 
the objections preferred by the petitioner to the 
grant of variation. 1957 .Mad WN 302: (1957) 

2 Mad LJ 76: 70 Mad LW 61G: 1957 MLJ (Cr.) 
344: ILR (1957) Mad 908: AIR 1957 Mad 
536 ( 540, 541) (Pt E) (Prs 23. 27, 29). 

Art. 220 — \\ rils of prohibition and 

mandamus — Distinction. 

Prohibition is the converse of mandamus in that 
prohibition is used to prevent a Court or Tri- 
bunal from doing something which it lias not the 
power to do while mandamus is used to require 
it to do something which it is required to do 22 
Com Cas (Ins) 33: ILR (1952) PunJ 11: AIR 1952 
Pun j 9 (19) (Pt K) (Pr 68) (DB). 

264. Quasi-public authority, writ against* 

See Note 225. 

265. Question of title. 

Art. 226 — Dispute about title — Writ of 

mandamus — Practice. 

Where a dispute exists about the title to a 
property which requires investigation of facts and 
recording of evidence, that can only he done ap- 
propriately by the Civil Court in a regular suit. 
The High Court will in such a case refuse to issue 
any writ oi mandamus. For, i( ordinarily decides 
applications for issue of writs under Art. 226 of 
the Constitution on the basis of alTidavits only 
and, in such cases, the applications have to be 
decided only on admitted facts. ILR (1954) 1 All 
158: 1953 All LJ 455: 1953 All WR (HC) 465: AIR 
1953 All 678 (681) (Pt Q (Pr 7) (DB). 

Art. 226 — Mandamus — Question of title — 

(Electricity Act (1910), 8s. 12, 21). 

A question of title cannot he tried in mandamus 
proceeding. Such question should properly form 
the subject-matter ol a suit. It is clear lrom Sec- 
tion 12 (2) ol the Electricity Act and the con- 
ditions ol supply stated in para. 1 (b) in the 
rate book ol 1940 that the consent of the owner 
is necessary before an electric installation can be 
made on the premises in respect of which supply 
is asked lor. So the question as to who is the 
owner is a material question which has to be 
decided before the licensee can he directed to 
supply electrical energy to the premises in ques- 
tion. Where there is a dispute as to the title 
of the petitioner he can have recourse to civil 
suit tor the purpose of determination as to (tie 
question of title. Until that is decided, the licensee 
is really helpless in the matter. 33 Cal 553 Rel 
on. AIR 1955 Cal 249 (250, 251) (Pr 5). 

Art. 226 — Mandamus proceedings — Ques- 
tions of title to property and complicated ques- 
tions ol fact will not lie decided. 38 Cal 553 41 
Cal 518, Rel. on. (’51) 55 Cal WN 443: AIR lQVi 
Cal 172 (176) (Pi A) (Pr 17). ‘ 

-Art. 226 — Mandamus proceeding — Scope of 

— I rial of title to property. 

It is a sound and salutary principle that the 
title to property will not be tried in mandamus 
proceedings, and the writ will not issue when it is 
necessary to try or decide complicated questions 
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of fact. 38 C 553 and 41 C 518. Ref. to 55 

CWN 443: AIR 1953 Cal 172 (176) (Pt B) (Pr 17). 

-Art. 226 — - Mandamus — Question of title. 

\\ here the land claimed by the petitioner is 
ascertainable and there is not any serious dispute 
about material facts and it is established from 
undisputed documents in the case that the peti- 
tioner had got a title to the land in dispute and 
he was dispossessed therefrom and his fundamen- 
tal rights under Art. 19 (1) (f) had thereby been 
infringed, a petition under Art. 226 for mandamus 
against State authorities is maintainable. AIR 
1956 Tripura 9 (16, 17) (Pt H) (Pr 39). 

266. Revenue matters. 

Art. 226 — Stamp Act (1899), Section 57 (1) 

■ — Chief Controlling Revenue Authority — Has 
obligation to refer intricate question of law in 
respect of construction of document — If the 

so High Court can direct 
Authority to discharge its duty. See Stamp Act 
(1899), Section 57 (1). AIR 1955 NUC (All) 

3561. 

“Art. 226 — M. P. Land Revenue Code (1959), 

Section 146 — Proceedings for recovery of arrears 
as land revenue without issue of notice of demand 
arc vitiated — Absence of notice of demand goes 
to the root of the matter — Point can be raised 
oven in High Court — 1961 MPLJ 32, Foil. 1965 
MPLJ (Notes) 1. 

Art. 226 — Mandamus to Board of Revenue 

tio make a reference under Section 57, Stamp Act 

— It can issue in appropriate cases. 76 Mad 
LW 443: (1063) 2 Mad LJ 409: ILR (1964) 1 Mad 
75: AIR 1964 Mad 128 (129, 130) (Pt B) (Prs 4, 
10 ). 

Art. 226 — Mandamus — High Court’s power 

3o issue writ to direct reference under Section 57 
(1), Stamp Act — (Stamp Act (1899), Sections 56 
(1) and 57 (1) ). 

Whatever might have been the position before 
the Constitution, by virtue of Art. 226 the High 
Court’s power to issue an appropriate writ to 
direct a reference under Section 57 (1) of the 
Act does not depend upon the pendency of a case 
before the Chief Controlling Revenue Authority. 
While the Chief Controlling Revenue Authority 
may not have power to refer the matter under 
Section 57 (1) in a case where there is no matter 
pending before it, the matter would be different 
when the High Court is approached under Alt. 
226 of the Constitution for the issue of a writ of 
certiorari to quash the final order of the inferior 
Tribunal, or to issue a writ of mandamus to direct 
the Chief Controlling Revenue Authority to refer 
the case. AIR 1950 SC 218. hollowed. 72 MLW 
531: 1959 Mad WN 532: (1959) 2 MLJ 339: ILR 
(1959) Mad 1086: AIR 1960 Mad 21 (22, 23, 24) 
(Pt B) (Prs 4, 5, 6). 

Art. 226 — Writ of mandamus — Court having 

discretion — Stamp Act (1899), S. 57. 

No writ of mandamus can he issued to require 
the Board of Revenue to refer t lie question of 
the liability of a document to stamp duty to the 
High Court under Section 57, Stamp Act, as the 
Board has discretion in t tie matter. 63 Mad LW 
829: 1950-2 MLJ 399: AIR 1951 Mad 276 (277, 
•278) (Pt R) (Pr 2) (DR). 

[Impliedly Overruled by AIR 1950 SC 218 

— Ed. 3 

Art. 226 — Decision of Collector as to pro- 
per Stamp Duly, is final and cannot be upset 
under Art. 226 — (Travancore-Cochin Stamp Act, 
Section 35) — (Stamp Act (1899), Section 40). 

AIR 1955 NUC ( ITav-Co.) 1658. 


267. Specific Relief Act (1877), 

S. 45, powers under. 

See Note 223. 

268. Statutory body of fluctuating nature. 

See Note 225. 

269. Stranger, application by. 

See Note 6. 

270. Successive applications. 

See Note 114. 

271. To deliver or to allow' inspection of 

accounts or documents. 

- — Art. 226 — Income-tax Act (1922), Section 37 
(2) Proviso — Recording of reasons for impound- 
ing books of account — Provision is mandatory 
— Income-tax Ollicer in possession of account 
books without complying with provision — Writ 
of mandamus will issue. See Income-tax Act 
(1922), Section 37 (2) Proviso. AIR 1959 AH 705, 

272. University, against. 

See Note 225. 

273. When may be issued. 

See Note 223. 

274. Who can apply. 

(a) Exclusive right, applicant whether must 
have. 

274. Who can apply. 

Art. 226 — Mandamus — Who can apply. 

An application for a writ of mandamus is not 
maintainable unless the right of the person filing 
it is said to have been directly affected. AIR 1956 

Ajmer 25 (27) (Pt A) (Pr 5). 

Art. 226 — Right to apply under — Landlord 

nominating person as tenant — Rent Controller 
allotting to another person in contravention of 
rules — Landlord’s nominee has right to apply for 
mandamus — (Houses and Rents — U. P. 
(Temporary) Control of Rent and Eviction Rules 
(1949), Rule 4). 1957 All LJ 791: 1957 Ml WR 

(HC) 763: AIR 1958 All 153 (154) (Pr 4) (DB). 

Art. 226 — Who can apply. 

An application for a writ in the nature of 
mandamus or such like order or direction is not 
maintainable unless it has been filed by a person 
whose right is said to have been directly affected. 
The relief ns claimed must have relation to the 
rights of the petitioner. AIR 1951 All 1 (FB), Rel, 
on. 1954 Cr LJ 691: ILR (1955) 1 All 25: AIR 
1954 All 319 (322) (Pt R) (Pr 2) (I)R). 

Art. 226 — Provident Funds Act (19 

of 1925), Sections 3 (2) and 4 (1) (a) — Railway 
provident fund — Fund vesting in dependant on 
death of subscriber — Administrator General has 
i\o right to receive fund — His remedy is not by 
writ of mandamus but in a regular Court. See 
Provident Funds Act (1925), Section 3 (2). AIR 
1951 All 815 (DB). 

Art. 226 — Writ of mandamus — Who can 

apply — Municipalities — Madras District Muni- 
cipalities Act (Mad. Act V of 1920), See. 303 — 
Rules framed under — Rules relating to Receipts 
and Expenditure of Municipal Council, Rule 12 
(1) (f) — Lease of municipal Iheatre — Such lease 
to be by public auction as required by Rule 12 (1) 

(f) — Power to relax Rule 12 (1) (f) — Govern- 
ment has no such power — Order relaxing rule 
can he nullified by writ of mandamus — Person 
paying municipal rates and also interested in gel- 
ling lease of iheatre can apply under Art. 226 of 
Constitution. AIR 1949 Bom 229. Rel. on: AIR 
1953 Mad 94, Disting. (1963) 1 Andh LT 149: 
(1963) 1 Andh WR 151: AIR 1963 Andh Pra 212 
(215, 216) (Prs 21, 23, 24). 
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— —Art. 226 — Mandamus — Right to apply for 
— Existence of specific legal right is necessary — 
Rate-payers and electors of municipality — Locus 
standi to apply. 

Il is no doubt true that for llie issue of a writ 
of mandamus the existence of a specific legal 
right is a qualification in tin,* applicants but it is 
not necessary* that the right must reside in the 
individual applicant and in no one else. If other 
rate payers had an equal interest with the ap- 
plicants to see that the law was obeyed, that, by 
itself, would be no bar to the grant of relief to 
the applicants who seek the protection of the 
Court to enforce their light which is infringed 
AIR 1918 Mad 763: 31 Mad LJ 034: AIR 1949 Rom 
229, Rel. on. 

An application for the issue of a writ of 
mandamus directing the authorities not to hold 
municipal elections is maintainable at the instance 
of rate payers and electors of the Municipality. A 
violation of the statutory rules of election alfecls 
the applicants who are voters in the wards. The 
applicants have a right lo prevent the municipal 
authorities to which they pay rates, from spend- 
ing municipal funds on unauthorised and illegal 
elections. As rate payers, the applicants have 
a specific legal interest which entitles them to come 
to Court tor the protection ot that interest and 
in order to prevent the misapplication of muni- 
cipal lunds on elections held contrary to law. 
AIR 1949 Horn 229, Foil. 1956 Andhra \YR 711: 
ILR (1956) Andh Pru 480: AIR 1957 AP 833 (836) 
(Ft E) (Pis 9, 10) (I)R). 

Art. 2*20 — Mandamus — Who can apply — 

Right in properly adversely afVeeted by order of 
public ollieer passed without jurisdiction — 
Person aggrieved entitled to file petition for 
mandamus. AIR 1952 SC 12 and AIR 1958 SC 
289 and AIR 1953 Assam 155, Dist AIR 1903 
Assam 15 (17, 18) (Pt A) (Pr 7) (DR). 

Art. 220 — Mandamus cannot he claimed 

unless the authority on whom the duty is cast 
has been approached to discharge its obligation 
ILR (1903) 15 Assam 332: AIR 1963 Assam 162 
(163, 104) (I>t R) (Pr 4) (DR). 

Art. 220 — Mandamus — W ho can apply — 

l'cinporary appointment of petitioner as Daloi by 
Executive Committee of District Council — Order 
terminating service impugned — Petitioner has no 
locus standi — Order held could not he said to he 
in excess of jurisdiction — (Assam Autonomous 
Districts (Constitution of District Councils) Rules 
(1951). Rules 28 and 29 (1) and (2) (e) and (f). 
AIR 1955 Assam 238 (239) (Pt A) (Pr 5) (DR). 

Art. 220 — Disobedience of orders. 

If the petitioners are in default and have not 
obeyed orders which the Deputy Commissioner 
was authorised to issue under the rules, under 
Assam Forest Regulation (1891) they would be 
out of Court on that ground alone. Mandamus 
mav be refused when to grant it would accomplish 
a wrong. AIR 1953 Assam 108 (170) (Pt R) (Pr 8) 

(I)R). 


—Art. 226 

Where a 


— Mandamus — Right to apply for. 

person in the forces ot a native 


Slate, alter ils merger, expressed his unwillingness 
to continue in the Indian armv. the question of 
his being placed in the same position as be was 
belorc t lie merger does not arise. Nor lias lie 
anv right to project his armv career into the 
civil department of the Government. The Gov- 
ernment cannot therefore be compelled to grant 
anv benefits when he was not legally entitled to 
them. AIR 1957 Cal 576 (578) (Pi A) (Pr 3). 


-Art. 226 — Mandamus — Right to apply for 
Application for. by association interested in 
(Vol. 1 .] Fn. D. 78 A 


provision of road transport facilities — (Molor 
Vehicles Act (1939), Section 47). 

Section 47, Motor Vehicles Act, confers a 
statutory right of representation upon an associa- 
lion interested in the provision of road transport 
facilities. Che right of representation implies that 
the association is alfected bv t he grant of the 
permit and it it is a person affected bv the grant 
ot a permit, then like any other member ot the 
public it has a legal right to see that the pro- 
visions ot law relating to the grant of a permit 
are observed. A writ of mandamus can. therefore, 
be granted, where such association applies for the 
same, directing the transport authorities to forbear 
I nun giving effect to their illegal orders. 01 Cal 
WX 217: AIR 1957 Cal 444 (440) (Pt I)) (Pr 11). 

Art. 226 — Mandamus — Writ of — Who can 

apply for — Illegal appointment of Vice-Chancellor 
under Jabalpur University Act — Members of Ex- 
ecutive Council and Academic Council can apply. 
I-R (1910) 2 KB 001 and (1933) 1 KB 008. Rel. 
on. ILR (1902) Madh Pra 300: 1962 MPC 785: 
1901 MPLJ 1320: 1902 Jab LJ 335: AIR 1962 
Madh Pra 180 (189, 190) (Pt B) (Prs 17, 18) 
(DR). 

Ail. 226 — Action of Mayor of Corporation 

Validity of — Rale payer is competent to 

challenge — Municipalities — M. R. Municipal 
Corporation Act (Will of 1956), S. 25(2). AIR 

1925 Cal 18. Diss.; AIR 1949 Bom 229 and VI R 
I960 Cal 102, Foil. 1901 Jab LJ 12.54. 

Art. 226 — W rit of mandamus — Who can 

apply for. 

Even though no person has anv inherent right 
to sell liquor, still it is open to the petitioner 

under Art. 226 to approach the High Court lor 
a 'mandamus’ if the officers concerned have con- 
ducted themselves not in accordance with law 
or if they have acted in excess of their jurisdic- 
tion. AIR 1954 SC 220: 1954 SCJ 246. Rel. on. 

ILR (1950) Piinj 390: AIR 1956 Punj 97 (99) 
(PI F) (Pr 8) (DR). 

[Reversed on facts in AIR 1959 SC G5l 

Art. 226 — Writ of mandamus. 

Issue ol — Writ cannot he issued for enforce- 
ment ol rights claimed in general and in several 
alternatives. 1951 Ivor L Tim 385: AIR 1952 
Trav-Co. 7 (11) (Pt L) (Pr 8). 

274 (a). Exclusive right, applicant whether 

must have. 

Art. 226 — Mandamus. 

One of the conditions precedent to the issue of 
a writ ot mandamus is that the partv applying 
tor it must have a right to enforce. Unless the 
applicant proves the existence of such a right he 
cannot succeed. AIR 1952 SC 12. Rel on VI R 
1953 Cal 653 (656, 057) (Pt C) (Prs 31. 32) (DR). 

275. Writ of discretion. 

See Note 236 

# 

PART E. 

(Notes 276 to 291). 

PROHIBITION, WRIT OF. 

270. Against whom can be issued. 

(a) Against private body. 

276. Against whom can be issued. 

© Art. 226 — Writ of prohibition — Notice 

of confiscation of goods issued against importer 
— Notice if found to lie one without any statutory 
basts, writ of prohibition can he issued against 
Collector of Customs. 

A writ of prohibition is :m order directed to an 
interior Tribunal forbidding it from continuing 
with a proceeding therein on the ground that 
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the proceeding is without or in excess of jurisdic- 
tion or contrary to the laws of the land, statutory 
or otherwise. (1881) 6 AC 424, Foil. 

Per Majority: — Where a Collector of Customs 
proposes to take action under Section 167 (8) of 
the Sea Customs Act, read with Section 3 (2) of 
the Imports and Exports (Control) Act, 1947, the 
proceedings under t lie said sections being quasi- 
ijudicia) in nature, whether a statute provides for 
a notice or not, it is incumbent upon the Collector 
to issue notice to the importer disclosing the cir- 
cumstances under which proceedings are sought 
to be initiated against him. Any proceedings taken 
without such notice would be against 1 lie prin- 
ciples of natural justice. And it on a reading 
of the said notice, it is manifest that on the as- 
sumption that the facts alleged or allegations made 
therein were true, none ol the conditions laid 
down in the specified sections was contravened, 
the Collector would have no jurisdiction to initiate 
proceedings pursuant to that notice. In such a 
case the Collector can be prohibited from pro- 
ceeding with the same. 

Per Sark nr, J. (Contra.):— The Collector has 
(jurisdiction to decide whether the goods were 
liable to confiscation. If he has this jurisdiction 
he has also the jurisdiction to decide whether the 
importer is liable to have a further pecuniary 
penalty imposed on him under Section 167 (8) of 
the Sea Customs Act. It so, then the importer 
is not entitled to the writ. East India Commercial 
Co Ltd.. Calcutta v. Collector Customs. (1463) 

3 SCK 338: (1963) 1 SCA 622: AIR_ 196- SC 1893 
(1898, 1963) (P» B) (Prs 15, 26, 27). 

Art. 226 — Prohibition against corporation — 

Power of High Court to issue. 

There is no provision in the Constitution debarr- 
ing issue of writs of prohibition against a corpora- 

Uon (such as a Municipality) and the High Court 

is empowered to issue such a wr.t or order in he 

nature thereof against authorities other than tn- 

1956 Ajmer /3 (<o, '6) t 1 1 


bun a Is. 

(Prs 14, 

. Art. 


AIR 

26). 

226 


of Pramukhs, 


Rules (1962), 
Art. 226 


- U P Kshettra Samitis (Election 
Up Pramukhs and Settlement of 
Elect ion 1 Disputes ) P Rules (1962). Rule 35 - Cm 
Court can entertain an election pc lit on — N « 
wr it of prohibition can issue against that Court. 
See l T P Kshettra Samitis (Election oi 1 ramukh>. 
Up- P. mnukhs and Settlement ol L deehon D; -pules! 

Rule 35. 1964 All LJ 1*6. 

- Quasi-judicial proceedings — Writ 

of prohibition docs not issue. 

In cases of quasi-judicial proceedings generally 
a writ of prohibition does not issue It is issued 
onh 1 against a Court or a judicial body which 
though may not be called 
created specifically under a 
SgO (174) (l*t E) (Pr 32). 

\rt 226 — Powers of 

;,, ,5 - judicial - lliBj C.url could 

Issue a writ of prohibition. See Tenancy Laws 

1 U P /amindari Abolition and Land Reforms 

Rules (ml) Rule US. AIR 1938 AH 97. 

i I o°6 Writ of prohibition — 1 rial not 

pending before Magistrate — Writ of prohibition 
cann!" he issued rest r a in , n g I . .ml romd d ,ven ng 

judgment . AIR 1955 All -0o (-«<>) (It R) (!rs 
6, 7). 

^ rt 226 Power to issue writ of prohibi- 

lion ' against Government from giving consent to 
acquisition or issuing notice under S O, Land 
Acquisition Act. See Land Acquisition Act (1894). 

Section 40. AIR 1954 .-VII 700. 


a Court but has been 
statute. AIR 1962 All 

High Court — Order 
115, U. P. Zamindari 


A 
cial 
it from 


Art. 226 — Issue of writ of prohibition, 

writ of prohibition only issues against a jud?-" 

1 9 Q 1 • 1 * 1 1 H I P I Q 1 1 riKimnl a ■ • 


ELR 

(Pt B> 


j u^uinoi a juui” 

or quasi- judicial tribunal in order to restrain 
it from exercising jurisdiction not vested in it 
1953 All LJ 455: 1953 All WR (HC) 465: ELR 
(1954) 1 All 158: AIR 1953 AH 678 (680) 

(Pr 4) (DB). 

® *^ r l. 226 — Income-tax Officer restarting 

proceedings under S. 34 of Income-lax Act in pur- 
suance of order of remand by Appellate Tribuniat 
4\ ril of prohibition against Income-tax Officer 
can be issued in absence of appellate Tribunal as 
Party respondent. M/s. Tansukhrai Bodulal v 
Income-tax Officer, Xowgong (1962) 46 ITR 
325: AIR 1961 Assam 35 (38) (Pt D) (Pr 4) (FB). 

Art, 226 — Expenditure of public money for 

defence of Government servants in Criminal pro- 
secution — Prohibition — No writ can be issued 
See Ibid, Art. 282. AIR 1961 Bom 167 (DB). 

Art. 226 — Prohibition, writ of. 

A writ of prohibition cannot lie against a regis- 
tered Trade Union which is not an inferior Court 
or Tribunal. 58 Cal WN 457: ILR (1956) 1 Cal 
247: AIR 1955 Cal 189 (192) (Pt C) (Pr 18). 

Art. 226 — Prohibition — Issue of writ — 

Reference under S. 10 (1), (c). Industrial Disputes 
Act — Question whether there is relationship of 
employer and employee between parlies — Workers 
not parties to dispute — Prohibition, writ of, if 
can issue. See Industrial Disputes Act (1947), Sec- 
tion 10 AIR 1958 Ker 217. 

Art. 226 — Prohibition, writ of — Cannot 

issue to tribunal which is branch of High Court, 
for quashing its proceedings — If can issue only* 
to restrain inferior Courts. Madh BLJ 1955 HCR 
138: AIR 1955 Madh Rha 69 (69) (Pr 3) (DB). 

Art. 226 — Prohibition, writ of. 

Canteen run for use and benefit of collecto- 
rate staff by Recreation Club — Canteen neither 
a partnership nor a registered body — Its trans- 
action of sales not assessable to sales tax — As- 
sessment of sales tax against canteen represented 
by its secretary — Proceeding for recovery of 
of sales tax cannot be started under S. 
fb) against the secretary personally the 
being that ol the canteen — Proper di- 
against Slate is to issue writ of prohi- 
See Sales Tax — Madras General Sales 
Tax Act (9 of 1939), S. 24 (2) (b). (1963) 14 
STC 972 (Mad). 

Art. 226 — Prohibition — Writ of — Adminis- 
trative order — Order of Transport Commission- 
er under S. 44 (3) (c). Motor Vehicles Act, is ad- 
ministrative — Order cannot be challenged indi- 
rectly by writ petition for prohibition against 
Regional Transport Authority restraining it from 
dealing with application for variation of bus per- 
mit on basis of such order AIR 1957 Mad 536, 

Foil (Motor Vehicles Act (1939), S. 44 (3) (c)). 

73 Mad LW 161: (1966) 1 Mad LJ 396: ILR 
(1966) Mad 642: AIR 1966 Mad 365 (3G5) (Pt B) 

(Pr 3) (DB). 

Ail. 226 — Prohibition — Writ of — Chair- 
man of Legislative Council acting under S. 35 (3) 
of States Reorganisation Act (1956) — M rit o* 
prohibition lies — (States Reorganisation Ac. 
(1950), S. 35 (3)). (1956-57) 12 Ele. LR 34 l.' 

(Mad). 

220 — Qun-warranto and Prohibition 

when to be issued — Fact finding Committee — 

Issue of writ — If Justified. 

A writ of quo -warranto is issued in cases 
where a person usurps a public ofiice or is other- 
wise unfit to hold it. The writ of Prohibition 
( in spite of its name) issues to judicial bodies 
or quasi- judicial bodies. The inquiry' by Niyogl 


arrears 
24 (2) 
liability 
reel ion 
bition 
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Committee could not be described to be a judi- 
cial or a even quasi-judicial one; it was fact-find- 
ing committee. That it was dealing with a matter 
which affected a section of the public did not mean 
that it had any power. No doubt, the selection 
of the personnel of a Committee is subject to 
public opinion but it is not subject to the 
mandates of a Court. Il was not a fit case for 
issue of a writ of prohibition or a writ of quo- 
warranto. (1957) MPLJ 1 (Nag). 

Art. 226 — Writ of prohibition can Issue 

against executive acts. 

The power of the Court under Art 226 is 

not restricted by any of the technical limita- 
tions governing the issues of the well-known 
writs under the common law. The Court h em- 
powered under Art. 226 to issue, apart from the 
well-known writs, orders or directions for tiie en- 
forcement oi fundamental rights or lor any other 
purpose. \\ hen a right oJ a citizen is infringed 
or his liberty or property is put in peril bv the 
executive in disregard of the law, for the Court 
to reluse redress to the citizen under Art. 226 
mcrelv on the ground that the order or direction 
is sought against an executive act is to render the 
power under that article largely otiose Case law 
Kef. ILK (1952) Nag 156: AIK 1952 
(144) (1M H) (Pr 42) (UK). 

Ait. 226 Wilt of prohibition — Issue of 
against Income lax Officer proceeding under S. 
•Tl, I. i. Ad — (Income-tax Ad (1922), S. 34). 

ihe High Court cannot issue a writ of* pro- 
hibition against the Income-tax Officer where lie 
proceeds under S. 34 against an assessee who 
objects to his jurisdiction. The Income-tax Offi- 
cer has to determine the facts and the law to 
get jurisdiction to proceed with the case and 
11 ^ <HS vron K l lien Ihe remedy proxulcd in 
the Act should be availed of by the assessee 
AIK 19.') 1 Simla 1, Foil. AIK 1951 SC 403, Disting 

(»9o(») 29 HR 507: AIR 1956 Punj 7! (72) (Ft A) 

( * r ** ) » 

226 — Writ of prohibition — Order of 
authority under Motor Vehicles Act. 

u person having no right of appeal »p- 
the appellate authority under the Motor 
.Mi and that authority passes an order 
as the order of (lie eppcllate aulhorits 

in a 
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Art. 

appellate 

Where 

peaks io 

Vehicles 

of stay 

could only he brought before the * High Court 
wri! oi certiorari the High Court wii: issue n 
wnl of prohibition, the died of which would 
be. to render orders of the appellate authorih 
ol no lone and died. 1956 Raj L\V 182: ILK 
(i9,)6)) 6 ^Raj 1 lu: AiK 1956 Raj 65 (67) (pj F) 

“—-Art. 226 Prohibition — Issue of writ to 
< nion of India — Notice by Income-tax Officer 
to petitioner. 

A notice by the Income-tax Officer, who is 
acting on behalf of the Government of India, is a 
judicial act by the latter in respect of which a 
vrit of prohibition may be issued to the Union 

1051 I{: ' } LW 60 ! 11 n»31) 1 Raj 90: 

( 9.,1) 20 ITR 214: AIR 1951 Raj 94 (2) (105) 
(Kt J) (Pr 28) (1)15). 

cr °t'-o r i rU,C<I on ‘' mol,ler Point in AIR 1954 

r T Art - -20 W rlt of prohibition — Issue on 
taxing authority. * 

A writ ol prohibition cannot he issued on a 

V‘ xn ,f ;, uth°rit v P ,,n ‘ and simple. AIR 1952 
MmJh P. 35 (36) (Fl R) (I* r 5). 

276 (u). Against private body. 

7— Art 226 — Certiorari and Prohibition — 

to prlvato perbous — Arbilratlona under 


U. P. Co-operative Societies Rules, 1936 — High 
Court has no power to issue writ to quash award 
— Co-operative Societies Act (1912), S 43 — 
Arbitration Act (1940). S. 46. AIR 1943 *Cal 255 
and AIR 1955 Hyd 238 and AIR 1940 Mad 504 
and AIR 1955 Mad 694, Disk 1962 All LJ 876: 
1962 All \VR (HC) 904: AIR 1963 All 113 (1)5, 
H6) (Pt A) (Prs 3, 6, 6, 9). 

Art. 226 Prohibition — W r 1 1 of, cannot he 
Issued (o private individual or io authority which 
is not judicial 01 quasi-judicial — Prohibition and 
cer Imran — Distinction pointed out. AIR 1960 J 
and K. 12 (14) (Pt Q (Pr 11). 

277. Application for, stage at which may be 
made. 

(a) Pre-mat ure. 

277. Application for, stage at which may be 
made. 

7 Art - 226 ~ Laches — Writ of prohibition — 
Assessee attempting to have proceeding quashed 
by Income-tax Officer hut failing — Petition fifed 

I hrrojijfler is not burred by laches i 

HJ 580: (1965 ) 58 ITH 828 (All,. ' M ‘ 

~f rl - ~ ,\ Vrlt of prohibition — Trial not 
pomliny before Magistral.- - Writ of probibl- 
Mon cannot be issued restraining him from deli- 
vering Judgment. AIR 1955 All 705 (706) (Pt Ii) 

( 1 rs b< / ) # 

£?? Writs of prohibition and cerlio- 
•;' ri - When lie — Lack o! jurisdiction in 

Lo\\,* r tribunal — Writ of prohibition lies at 

(Pt A) (Pr’ b) 1963 Andh Ppa Ub (130, 151) 

—Art. 226 W rit of prohibition against pri- 
vate party from enforcing industrial award 

! ( |951 ' 52 ) ;i M: 53 Rom 

r * 1J,,t ° :U 1«0) (Prs 5. 

Art. 226 — 


.. .. __ Proceeding started without juris- 

77. . I erson *«*V kin " as sistance under Art. 
Writ proceedings are not premature — 
oea Customs Act (1878). S. 190 A. 

W Iktc Ihe issue ol notice under S. 190-A of 

, ( llslo ™ s e Ai '} intended to be a definite 

M. p in aid of the proceedings to revise an earli- 
er order under S. 39 ol the Act and the proceed- 
,,IKS ' Vt re without jurisdiction as the notice was 
,; vsued w»lhiD Uic period prescribed by S 
•'•k the person alfected has a right to se-k the 

(-our! assistance for the purpose o, slopping a 
pi oce ding wlueh is hound to be infructm ‘ is and 
abortive and, therefore. the objection that the 

application under Art. 226 is premature lias Tin 
substance. (,6 Cat WN 501: AIR 1962 Cal *>58 

(262. 263) (Pt R) (P r 23) (DR). *** 

—-Arts. 226, 311 (2) — Prohibition, writ of — 
When can issue at interim stage — Issue of se- 
cond show cause notice under Art 3n (O) i, v 

competent aulhority - No absence- of or usuma- 
lion or excess ol lunsdiction — Prohibition will 
"°t lssuc on sround that findings m preliminary 
enquiiv were not supported i>\ evidence p ( .|i 
tioner must show that there is no ,, m . : i , „ 
vested in the aulhority regard to the second show 
cause notice or that he is exceeding the seine and 
ha such absence or excess of jurisdiction is p 

cut on t lie record. (I960) 7 Gul I ii r>(l- 
2 U W5: (1960) 13 l ac l it 4.7 ‘ ’ 

* A, I 1, Prohibition — W rit of — D cn u t- 

menta enquiry against Civil servant pendin' “1 
W rit to restrain Government. ~ 

Held, that the prayer of the petitioner to issue 
« writ of prohibition against Government not to 
pass any order on the departmental enquiry con 
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dueled against the petitioner could not be grant- 
ed. The Government lias an inherent right to 
carry on an enquiry against the servants for their 
alleged acts ol omissions and commissions No 


case had been at all made out lor stopping the 
Government from passing an order on the en- 
quiry, which was still pending 1957 MPC 796: 
1957 Jail LJ 1115: 1958 MPLJ 377: AIH 1958 
Madh Pin 135 (140) (Pt E) (Pr 25) (DB). 


277 (a). Pre mature. 

' Art. 226 — Premature application — Quash- 
ing ot proceeding — Petitioner has right to ap- 
proach High Court instead of submitting to Gov- 
ernment which has no jurisdiction to proceed 
' gainst him — • Writ can be issued not only to 
quash the wrong decisions alter they have been 
arrived at but also to prevent proceedings being 

started by an authority having no jurisdiction to 

start it. — U. P. Municipalities Act (2 of 1916), 
S. -18 (2) (b) (vi)). AIK 1955 NIC (All) 2297. 

Art. 226 — Breach ot privilege of legislature 

— Matter referred to Privilege Committee for in- 
vestigation and report — Committee issuing show 
cause notice to editors — Writ petition against 
notice — Held Court had no jurisdiction to 

interfere at that stage. See Ibid, Art. 194. AIR 
1965 Assam 74 (DB). 

Art. 226 — Mandamus and Prohibition — 

Stage at which petition may be tiled — Order bv 
Government Labour Otficer to implement award 
by re instating workmen, failing which petitioner 
threatened with prosecution under S. 29 of In- 
dustrial Disputes Act — Petition praying for 
writs of mandamus and prohibition on ground 
that award was not binding on him — Held no 
writ could be issued at that stage. (1965-66) 27 
FJR 424: (1964) 9 Fac LB 211: (AIR 1965 Cal 
280 (281) (Prs 6, 7). 

m Arts. 32 and 226 — Writs of mandamus 

and prohibition — \\ ben to issue. 

Where the law is good on its lace and there 
is no unconst ilutionalily in the law. it is essen- 
tial for the petitioner who applies for the writs 
of mandamus and prohibition to satisfy the court 
that he has been discriminated against. A mere 
threat of or possibility of unequal treatment is 
not sufficient to give him relict. AIK 1953 SC 156, 
Bel. on. Rehman Shagoo v. The State ot J and K. 
1958 Cri LJ 885: AIR 1958 J. and K. 29 (37) 
(Pt J) (Pr 42) (FB). 

Art. 226 — Prohibition, writ of — Prema- 
ture application. 

The question whether the appeal under the 
Motor Vehicles Act is tenable is entirely a mat- 
ter lor the appellate authority to decide. Where 
the f*o •n.iials authority has not finally decided the 
qucsufii, it is not open to the High Court to de- 
cide the question in writ proceedings. AIR 1952 
SC 319 and AIK 1954 SC 73, Rel. on. 1960 MPLJ 
68: ILK (1959) Madlt Pra 357: 1960 Jab LJ 633. 

Art. 226 — Prohibition and mandamus, when 

can issue — Writ in anticipation of breach of 
legal obligation — Direction under S. 43-A (2), 
Motor Vehicles Act — Writ against Regional Tra- 
nsport Authority — (Motor Vehicles Act (1939), 
Ss. 43-A (2) and 48 (a)). 

Where alter a direction is given under S. 43-A 
(2), Motor Vehicles Act, by the Government to 
extend an existing route restricting the extension 
to a specified number of buses, a transport con- 
cern, operating on the existing route, makes an 
application to the Regional Transport Authority 
for the variation of the conditions of permits for 
its buses, the authority has jurisdiction to con- 
sider that application. The petitioner, another 
transport concern operating on a portion of the 


extended route, has a ri-ht to make representa- 

takes on r r a ‘ Se ° b,e ;' lions wh «i the authority 

Writ Of nrni °i r r considera,1 °n that application. 
37 rit ot Prohibition cannot issue to the Regional 

Transport Authority to provide for anv anticipa- 
ted breach ot Us legal obligations. Nor can a 
writ ot mandamus issue, in anticipation of a re- 
lusal by the Regional Transport Authority to 

consider the objections preferred bv the petition- 

* ,le * rant ol variations. 1957 Mad WN 302: 

i r 7r 7G: 70 Mad LW 616: 1957 Mad 

1:1, ILH ( 1957 ) Mad 908: AIR 1957 Mad 

536 M0, o41) (Pt E) (Prs 23, 27, 29). 

Art. 226 — Premature writ. 


Where the petitioner applied for a writ against 

the Inquiry Committee appointed by the Govern- 
ment: 

Held, that the Court could not issue a writ 
since there was no action yet taken, and because 
without any action alTccting the petitioner a 
writ from the Court must he regarded as prema- 
ture. (1957) MPLJ 1 (Nag). 


-Art. 226 — C. P. and Berar Sales Tax Act 
1 194/ 1 , S. 2 (g) — Prohibition — Petitioner not 
tiling return for relevant period — Premature ap- 
plication. Held writ could not he issued in such 
circumstances. (1952) 3 STC 448 (Nag). 

[Reversed in AIK 1954 SC 4033. 

Art. 226 — Mere show cause notice, why li- 
cense of petitioner should not be suspended — 
No final orders passed — Writ petition is pre- 
mature. Punjab Agricultural Produce Markets 
Act (1961), S. 10 (2) (’65) 67 Punj LR 66. 


278. Certiorari and prohibition. 

See Note 183. 


279. Dlscrelionary remedy. 

Art. 226 — Writ of prohibition — Defect of 

jurisdiction not patent — Writ does not lie as 
a matter ol course. AIR 1962 All 166 (174) (Pt F) 
(Pr 32). 

Art. 22G — Writ of prohibilion — When is- 
sued. 

It the defect of jurisdiction is apparent on the 
face of the proceedings, then only can the order 
ol prohibition go as of right: where the defect 
is not apparent, the discretion lies with the Court 
to grant or not to grant the relief. 1958 All LJ 
894. 

Art. 226 — Prohibition — Writ of — Discre- 
tion of Court — Defect or absence of jurisdiction 
apparent on face of proceedings. 

The granting of all writs under Art. 226 of 
die Constitution including the writ of prohibi- 
tion is always discretionary though of course 
different considerations may prevail in cases of 
different writs. In a case where the State Gov- 
ernment has usurped jurisdilion and authority by 
issuing a show cause notice under S. 26 (1), 
Bombay Local Boards Act which it does not pos- 
sess and the absence of jurisdiction is apparent 
on the tace of the show cause notice itself, the 
High Court in the exercise of its discretion should 
grant relief, bv issuing a writ of prohibition un- 
less there is some very strong case made out for 
withholding the same. The High Court is bound 
to act with discretion and when it appears that 
there has been usurpation ot jurisdiction, it is 
that discretion itself that requires that the High 
Court should act and not refuse to act in the 
matter. The issuance of the writ, though not ot 
right nor of course, would almost he as a « 

ot course AIK 1956 Bom 530, Foil. (I960) 1 

Gu| LR 200: (1961) 2 Guj HCR Is AIR 1961 Guj 
27 (30) (Pt C) (Pr 11) (DB). 
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Art. 220 — Writ of prohibition — Issue of 

— Principle — Application for variation of route 
under Motor Vehicles Act (IV of 193ft) as amend- 
ed by Madras Act (III of 1904) — Authority un- 
der that Act has jurisdiction to deal with appli- 
cation — Writ of prohibition cannot issue on 
ground that proposed variation is not one permitted 
under Motor Vehicles Act — Motor Vehicles Act 
(IV of 193ft) as amended by Madras Act (ill of 
1964). Ss. 48 and 37 — Application for variation 
of permit — Death of applicant — Successor-in- 
inlerest can continue application — Transport 
operator who came into existence subsequent to 
notification of above application under section 57 
(3) and (4) is not precluded from being heard. 
(1965) 2 Mad LJ 453: 78 Mad IAV 394: ILK 
(1965) 2 Mad 401: AIR 1966 Mad 8 (11, 12) (IMA) 

( Prs 10, 11) (DB). 

Art. 226 — Asscsscc deliberately evading tax 

by suppressing facts — Order for rcctilieutiou of 
assessment by taxing authority — Assess ec is not 
entitled to relief under Art. 226 on ground tlrnl 
rectification order was unauthorised — Writ of 
prohibition prohibiting authority to collect tax on 
rectified assessment will not issue — Mysore Agri- 
cultural Income-tax Ad (IV of 1955), S. 36 (1) 
U K (1962) Mys 741 : (1963) 47 ITR 884: AIR 

1963 Mys 186 (188, 189, 190) (Prs 5, 7. 11, 13, 18) 

(DB). 


280. Lrroaeoiis decision as to 


Art. 226 


jurisdiction. 

Imports and 
Act (1947). Sections 3 and 5 — 
(1878), Sections 19, 167 (8) and 
import goods — Licence issued 


Exports (Control 
Sea Customs Ac 
182 — Licence h 
subject to condi 
Goods receivec 


I » » — — - ^ ^ ^ ^ ^ ^ 

lion not to sell goods imported — vjo<ius , 
and delivery taken after paying customs duty — 
Subsequently breach of condition detected — 
.Notice issued to licence-holder to show cause 
against confiscation of goods — Writ of pohibi- 
fion tiled against notice — Held (per Majority. 
Sarkar, .1.. contra) that writ application was com- 
petent as breach of condition in licence was not 
breach oi order under Act and issue of notice was 
without jurisdiction. A. P. (). (). No. 54 of 1957, 
IV- o-l-19. >9 (ail.. Reversed. Last India (lommcr- 
' *'d ( <>.. Ltd.. C alcutta \\ Gollcclor of Customs, 
Calcutta. (1963) 3 SCR 338: (1963) 1 SLA 622: 
AIK 1962 SC 1893 (1898. 1899. 1900. 1903. 1904, 
1905, 1906, 1907, 1908) (Pi A) (Prs 14, 15, 20, 21, 
27, 29. 30, 31, 34. 35, 36, 38). 

• Art. 226 — Prohibition — Issue of — (Sea 

Customs Act (1878), Section 183). 

Where proceedings in an inferior Court or tri- 
bunal arc partly within and partly without its 
jurisdiction, prohibition will lie against doing what 
is in excess of jurisdiction. Where, therefore, the 
Collector of Customs has imposed invalid con- 
dilions for release of gold on payment of the 
fine in lieu of confiscation, the High Court can 
issue a writ of prohibition prohibiting the Cus- 
toms Authorities from enforcing the invalid con- 
ditions. Scwpujanrai Indrasanrai, Ltd v Collector 
ot Customs, 1958 OI LJ 1355: (1958) SCJ 1199: 
(1958) Mad LJ (Cr) 929: 1959 SCR 821: AIK 1938 
SC 845 (835, 856) (Pt It) (Prs 22, 23). 

7 "Art. 226 — Prohibition, writ of — Suit under 
Section 73, trade Marks Act, filed in Court of 
Additional Civil Judge — Objection to jurisdiction 
disallowed bv Civil Judge but allowed bv High 
Court in writ proceedings against that decision 
Writ ol prohibition to Court of Civil Judge not 
to proceed with trial of suit — Power of Civil 
Judge to ieturn plaint under Order 7. Rule 10. 
Civil P. C. See C. P. Code (1908), Order 7 
Rule 10. AIK 1963 All 448. 


Art, 226 — Prohibition, writ of against Gov- 
ernment — Case under L. P. Municipalities Act (2 
of 1916), Section 40 — Conditions under which 
power can be exercised under Section 40, indicated 
— No foundation lor exercising power under Sec- 
tion 40 — High Court will issue writ prohibiting 
Stale Irom proceeding further in the matter. See 
Municipalities — L. P. Municipalities Act (2 ot 
1956), Section 40 (3). 1958 All WR (HC) 56. 

Art. 226 — Writ of prohibition — When can 

issue. A writ ot prohibition issues only when a 
judicial or quasi- judicial tribunal exceeds its juris- 
diction or tries to exercise jurisdiction not vested 
in it. AIK 1955 All 106 (108, 109) (Pt B) (Pr 5). 

Art. 226 — l . P. Medical Ac t (3 of 1917), 

Sections 25, 2G — Erasing of name from register 
of Medical Practitioners. 

Section 25 does not enable the Council to 
remove the name of a person simply because he 
has been struck off the register of graduates of 
the body which originally granted the degree. 
In so doing, the Council acts without jurisdiction 
and it is a proper case in which a writ of pro- 
hibition should issue restraining the Council from 
proceeding lurllicr with any steps to erase the 
name ol the person irom the register ol medical 
prac tilioncrs. I here is no question of infamous 
or disgrace! ul cMiduct in a 'professional respect' 
in such a case and Section 26 does not apply 
(1887) 19 QBD 467; (1894. 1 QB 750. Rel on’ 
1953 All LJ 518: AIR 1953 All 580 ( 584) (Pt A) 
(Pars 13, 16). 


Art. 226 — Prohibition — Writ of — Presid- 
ing oiTicer having personal interest. 

Il the Presiding OHioer ol a judicial tribunal 
has a personal interest in any dispute or clearly 
acts mala tide, he will have no jurisdiction lo 
deal with the proceedings before him and a writ 
ol prohibition would issue to remove those pro- 
ceedings Irom his cognizance Asiatalic Engineering 
Co. v. A* hhru Ram. 1951 KD (HC) 241: 1951 All LJ 
576: ILK (1952) 2 All 838: AIK 1951 All 746 
(767) (Pt E) (Pr 50) (FB). 


Art. 226 — Prohibition, writ of — Labour 

Court entertaining reference under Section 10 (1) 
1*1 — Industrial Disputes Act. without jurisdic- 
tion — Writ ol prohibition can be issued — Indus- 
trial Disputes \< I (1947). Section 10 (1) (c ) . (1064) 
1 Lab LJ 622 (Andli Pra). 

Art. 22G- Motor Vehicles Act (1939), Ss. 48 and 

64 - Civil P. C. (1908', O. 41, R. 33, Preamble - 
R. T. A. granting pucca stage carriage permit only to 
two applicants out ot 70 — Appeal agaicst order of 
R. T. A. only by 25 — Appellate authority remanding 
case for fresh disposal in accordance with law — On 
remand, R. T. A. issuing notices to all 70 applicants 
— Petition by c ne of appellants prayirg for issue of 
writ cf prohibition directing P. T. A. to forbear 
from considering subject relating to grant of permits 
in pursuance of notices consequent on remand — 
Held, order of remand must mean and could only 
mean that direction was to consider ‘case 1 of parties 
to 25 appeals before appellate authority — Though 
terms of one statute could not be interpreted with 
reference to another, by way of analogy, even apply- 
ing principles of C). 41, K. 33, appeal against order of 
R. T. A. could not ensure to benefit of anybody, 
except appellant, as each appeal was separate venture 
— Fact thn' appeals were considered in bat:h would 

make no difference .to individuality of appeal 

Though on remand, R. T. A. acted without jurisdic- 
tion there was no question of any lack of initial 
jurisdiction in him — Though, therefore, re lief (writ 
of prohibition) could not b? granted, petition would 
not lail lor failure to a^k appropriate relief— Proper 
relief would be writ of mandamus A I R 1954 Mad 
818, Rel. on. ILR (1963) Andh Fra If 28. 
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- Whence - ' V,i ! S P^«»V bi . f,on and c erHorarl 
lril.,,nVi C ,r, Lac of Jurisdiction in lower 

p . 1 " rlt of ProiJibiliou lies ut initial stage 

I,o ii writs of prohibition and certiorari have 
for their ob,ect the restraining of inferior ConrN 
exceedl.is their jurisdiction A wri° of nro 

exl^VndiJ and"; 

pending heloie it, the aggrieved party can ask 
or a wnt of prohibition, it is no answer to 
hat claim to say that the petitioner can as well 

then °if " the 5‘ S . defence before the Tribunal, and 
tiien it the decision is adverse to him seek a 

writ of certiorari. If there is a clear ’want of 

iu asdic ion, ,t is open to the party to seek to 

interdict the proceedings by applying at the earliest 

p aRe lor a writ ot prohibition AIR 1955 SC *>33 

Pra UK n '^r» r, 'V I V ,h WR 103: AIR 1963 Andh 

1 ra 148 (150, lol) (Pt A) (Pr 9). 

—Art, 226 Prohibition — Scope of writ. 

moL. n I)ell, |° n !u * or , a Wlil ol prohibition has to 
make out that the proceedings impugned are 

manifestly beyond the scope ot the jurisdiction of 
the respondent or clearly opposed to any law or 
statutory provision. (1900) 11 STC 581: AIR 1900 
Andh Pra 451 (452) (Pt A) (Pr 4). 

Writ of prohibition — Question 


Sued” See ^ 0rd « of prohibition 

(k). AIR 1954 BhoSl 17 PUteS ACt (1947) ’ S ’ 3 

" 7 A ^* 226 — Prohibition — Order of reference 

terference" TribU * iaI ' V, ’ th ° Ut jun ' sdiction - In- 

The decision in AIR 1958 Ker 217 is not an 

cannot* he ° " "’a posi,ion ,hat a writ of prohibition 
cannot be issued even if the order of reference is 

ex facie without jurisdiction and when such absence 

nnteH llS n' C l f 0n C!ln c be , secn without considering dis- 
puted questions of fact, it would be proper for 

the Court to interfere even before the Tribunal de- 

Court sho The fJ ! lestion whether the 

of d !, rfe [ e or not depends on the facts 

the « h ? andthe , test , appears to be whether 
the question can be decided without investigation 

m d . P u l p facts \ If involves such investiga- 
H on ’ Court should not interfere. AIR 1958 
Ker 217 and AIR 1958 SC 1018, Rel. on 1959 
Ker LJ 1449: 1960 Ker LT 90: (1960) 1 Lab LI 

(Pt BMpr ( 7) 6 (DB? r 222: Am 1960 Ker 190 (193 > 

——Art. 226 — Prohibition, writ s of — Industrial 
Tribunal — Issue of jurisdiction not depending 


Art. 226 


of limitation or laches. 

As long as there is something to be acted upon, 
the writ of prohibition runs and there is no ques- 
tion ot limitation or laches. The obvious reason 
| or this exception is that the threatened action 
being challenged on the ground of want of juris- 
diction or illegality, can be prohibited if it can 
be shown that the order is prima facie illegal and 
unwarranted and there is still something upon 
which the order can act. AIR 1957 Andh Pra 
1027 (FB); (1937) 3 All ELR 324; (1927) KB 491 

Reh on. AIR 1958 Andh Pra 205, Disting. 1958 
Andh LT 129. 

“ — Ar *. 2 -6 — Jurisdiction — Power of Hi“h 
Court to issue writ of prohibition. 

Under Art. 226 the Andhra High Court is 
empowered to issue a writ of prohibition against 
any authority in the Andhra State. To enable 
the High Court to exercise jurisdiction, the only 
question to he considered is whether a tribunal 
functioning within the terriorial limits of its 
jurisdiction, has jurisdiction to proceed with an 
enquiry, or, whether it is exercising jurisdiction 
in excess of that conferred on it. If the tribunal 
is illegally constituted, the fact that the constitut- 
ing authority is in Delhi cannot make the tribunal 
any the less an illegal body. The High Court is 
only concerned with a tribunal functioning within 
its jurisdiction. If it was illegally constituted, the 
said tribunal would be acting without jurisdiction 
and therefore, it would be within the reach of 

the writ of prohibition. 1956 Andh WR 431: ILR 

(1956) Andh Pra 786: AIR 1957 Andh Pra 1007 
(1000) (Pt A) (Prs 5, 6) (DB). 

Art. 226 — Prohibition, when can be Issued 

— Discretion. 

Where the High Court is satisfied that an in- 
ferior Court or authority has exceeded its jurisdic- 
tion and that absence of jurisdiction is patent a 
writ of prohibition will issue. But where the de- 
fect is not apparent, the Court, in its discretion, 
may refuse the writ. (1957) Andh WR 13: AIR 

1957 Andh Pra 777 (779) (Pt B) (Pr 6). 

-Art. 226 — Reference to Industrial Tribunal 

Reference void — Tribunal has no jurisdiction to 


;; “ JM ..ouivuuu uui ucut'nuins 

upon question of law hut upon collateral questions 
Lsued Ct requmng evidence — Writs, when can b« 

A prohibition does not lie on a wrong deci- 
sion on the merits of proceedings. Where the 
Judge ot an inferior court has given himself juris- 
diction bv an erroneous conclusion on a point of 
law, prohibition will lie, but where the judge, for 
the purpose of ascertaining whether he has or has 
not jurisdiction, has decided a question of fact, on 
conflicting evidence, the Court will not interfere 
except on very strong grounds. 

A Labour Court or an Industrial Tribunal has 
every jurisdiction to enquire into existence of cer- 
tain tacts upon which its jurisdiction to adjudicate 
on the dispute depends. The preliminary juris- 
diction of the Labour Court extends, and must be 
permitted to extend, to that point of time when, 
upon adequate material adduced, it is able to 
come to a definite conclusion, whether the Institu- 
tion is an “industry" as defined in the Act, and 
it hence possesses jurisdiction or otherwise. But 
if the material on record is inconclusive and in- 
sufficient, the Labour Court can be directed to 
arrive at a proper decision after recording further 
evidence. AIR 1961 Mad 239, Reversed. (1962) 

2 Lab LJ 472: 1963 Mad WN 35: 75 Mad L\V 
668: (1962-63) 23 FJR 93: ILR (1963) Mad 125: 
AIR 1963 Mad S9 (91) (Pt A) (Prs 7, 8) (DB). 

Art. 226 — - Proliibition — When can issue — 

— Industrial dispute — Reference to Industrial 
Tribunal — Power of High Court to prohibit In- 
dustrial Tribunal from assuming jurisdiction — In- 
dustrial Disputes Act (1947), Ss. 10 (1), (d); 2 (k); 

2 (1). 

An Industrial Tribunal is a judicial authority 
subject to the supervisory jurisdiction of the High 
Court and if the Tribunal exceeded its jurisdiction 
or is about to do so, the High Court can always, 
restrain or correct. If a dispute is not an ‘indus- 
trial dispute' the Tribunal would not acquire juris- 
diction merely because die Government have made 
a reference to it. AIR 1956 Mad 113 and AIR 
1958 Mad 578 and AIR 1958 Mad 108; AIR 1950 
Mad 636 and AIR 1960 Mad 82, Rel. on. 

The High Court has no doubt jurisdiction to 
interfere by issuing a writ of prohibition even prior 
to the assumption of jurisdiction by the industrial 
tribunal or the commencement of the inquiry by 
the industrial tribunal. But this must be a cas# 
where the absence of jurisdiction of the tribunal If 
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so patent ab initio, that it would be an abuse of 
power, or an injustice, to permit it to proceed fur- 
ther. AIR 1960 Mad 82 and AIR 195S Mad 108; 
AIR 1956 Mad 636, Rel. on. Where the circum- 
stances and grounds relied upon are not decisive 
to bold that the employer is effecting a closure of 
his business and in the interests of justice further 
inquiry and evidence appear inevitable, Ihe indus- 
trial tribunal should be permitted to function and 
no writ of prohibition should be issued so as to 
preclude the tribunal from proceeding into the pre- 
liminary issue of its own jurisdiction (I960) 1 Lab 
LJ 361: AIR 1901 Mad 331 (334, 336, 330, 337) 
(Pt A) (Pis 8, 10, 12, 15, 17, 21) (DB). 

Art. 226 — Prohibition — When can issue. 

A writ of prohibition can issue to an inferior 
tribunal only when it is proceeding with a matter 
which is beyond the jurisdiction of that Tribunal. 
ILR (1960) Mad 642: 73 Mad LW 161: (I960) 1 
Mad LI 396: AIR 1960 Mad 365 (365) (Pt A) 
(Pr 2) (DB). 

Art, 226 — Prohibition — Writ ol — Issue of 

— Reference under S. 10 (1) (c), Industrial Dis- 
putes Act — Plea that there is no industrial dis- 
pute — Power of Tribunal to decide — Issue of 
writ of prohibition at that stage — If an industrial 
tribunal wrongly decides l lie jurisdictional issue 
and comes to the conclusion that the dispute is an 
industrial dispute when it is not. the aggrieved parly 
can ask for the writ of prohibition See Industrial 
Disputes Act (1917), S. 10 (1), (c). AIR 1958 


Mad 108. 

Art. 226 — Prohibition — Writ of, against 

Industrial Tribunal — (Industrial Disputes Act 
(1947), Ss. 10 (1) (c) and 15). 

A writ of prohibition can issue against the 
Industrial Tribunal if it is established that the 
Tribunal had no jurisdiction to proceed with the 
adjudication of the dispute referred to. Absence 
of an Industrial dispute would obviously he suffi- 
cient to negative jurisdiction. The validity of the 
order of reference is open to examination by the 
High Court to decide whether the Tribunal had 
jurisdiction. (1955-56) 9 FJR 125: 1955 Mad WN 
697: (1956) 1 Lab LJ 221: (1956) 1 ML I 2S0: AIR 
1956 Mad 113 (114, 115) (I>t B) (Prs 5, 8). 


Art. 226 — Prohibition — Issue of. 

Where the Regional Transport Authority had 
no right under S. 62, Motor Vehicles Act, to enter- 
tain an application for a temporary permit when 
applications for new permits were still pending, 
the grant of temporary permits in those circum- 
stances was beyond the ambit of the power con- 
ferred upon the Regional Transport Authority and 
a writ of prohibition prohibiting the R. T. A. from 
proceeding with the application for temporary per- 
mit should go: (1948) 1 All ER 72 and (1951) 2 
All ER 728, Rel. on. 1959 BUR 68: ILR 38 Pat 
281: AIR 1969 Pal 248 (249, 250) (Pt B) (Pr 5) 
DB). 

Art. 226 — Prohibition — Writ of — Issue of. 

Although the issuance of prohibition is discre- 
tionary with the High Court, where there is patent 
lack of jurisdiction a writ will he granted, unless 
an irresistible case for withholding the writ is 
made out. 61 Punj LR 785: ILR (1959) Punj 
1518: AIR 1959 Punj 460 (461) (Pt A) (Pr 3) (DB). 


— - — Art. 226 — Prohibition — Issue of writ — 
Principles. 

It is a recognised practice of Courts that when 
a person challenges the jurisdiction of a tribunal, 
the Court declines to examine the question until 
'the question has been examined and pronounced 
upon by the tribunal itself (AIR 1957 Mad 700, 
Rel. on). The superior Court should not proceed 
on the assumption that the tribunal will go be- 
yond its jurisdiction and should therefore refrain 


from interfering, by a writ of prohibition before 
the inferior tribunal has had an opportunity of 
considering whether any of the matters in contro- 
versy between the parties falls within its jurisdic- 
tion. (1959) 1 Lab LJ 274: ILR (1958) Punj 2061: 
60 Punj LR 425: (1958-59) 15 FJR 49: AIR 1959 
Punj 75 (81) (Pt II) (Pr 19) (DB). 

Art. 226 — Prohibition — When issued — 

Wrong order. 

It is one thing to exercise a jurisdiction not 
vested in a particular body and it is quite another 
for that body to pass a wrong order in exercise of 
its jurisdiction. No writ of prohibition can he 
issued where the grievance of the petitioner is in 
fact not against illegal exercise of jurisdiction by 
the respondent, hut his allegation is that he has 
committed a mistake in exercise of lii.s jurisdiction. 
ILR (1959) 9 Raj 1255: 1960 Raj LW 306: AIR 
1960 Raj 86 (89, 90) (Pt D) (Pr 9). 

Art. 226 — Writ of prohibition — Inferior 

tribunals having no semblance of jurisdiction — 
Petitioner for writ unwillingly submitting due to 
circumstances — Prohibition can issue at his inst- 
ance — (Municipalities — Jodhpur Municipal Act 
(1943), S. 27). AIR 1937 Cal 427; (1891) 1 QB 552, 
Rel. on. 1952 Raj LW 199: ILR (1952) 2 Raj 
IS: AIR 1952 Raj 104 (106) (Pt C) (Prs 11, 12) 
(DB). 

• Art. 226 — Writ of prohibition — Scope 

of inquiry by Central Commission in cases referred 
to il — Attempt to enlarge scope — Writ of pro- 
hibition. See Trav-co. Taxation on Income 
(Investigation Commission) Act (XIV of 1124), S. 5. 
AIR 1954 Trav-Co. 131 (FB). 

Art. 226 — Writ of Prohibition — Change 

in timings of buses — Appeal does not lie to Tri- 
bunal under S. 64 — Writ prohibiting Transport 
Appellate Tribunal from proceeding with appeal 
can he issued. See Motor Vehicles Act (1939), 
S. 47. AIR 1956 Vin Pra 44. 

281. Grounds. 

Art. 226 — Income-tax Officer issuing notice 

on 31-1-1958 of re-assessment to a 'factory*; through 
firm K whose individual members constituted tha 
factory — K filing writ petition challenging validity 
of notice — High Court, with consent of peti- 
tioner’s counsel, staying recovery of provisionally 
assessed tax and penalty till completion of pro- 
ceedings under S. 34/44, Income-tax Act — K 
filing another writ petition on 7-1-1963 again chal- 
lenging validity of notice, dated 31-1 - 195S — Held, 

K had no cause of action to file writ petition and 
no writ of prohibition could be issued as there was 
nothing to justify that Income-tax Officer had no 
jurisdiction to initiate proceedings under S. 34, 
Income-tax Act (1922). See Income-tax Act (1922), 

S. 34. (1965) 1 ITJ 375: (1965) 57 ITR 765 (All). 

Art. 226 — Writ of prohibition — It cannot 

he issued tor limited purpose. 

A Court cannot issue a writ of prohibition for 
a limited purpose such as prohibiting the Tribunal 
from looking into a particular paper recording re- 
commendations or relying upon a particular piece 
of evidence. AIR 1962 All 117 (122) (Pt F) 
(Pr 17). 

Art. 226 — U. P. Agricultural Income-tax 

Act (1948), Section 22 — Powers of Board — Ap- 
plication under S. 22 made after very great delay 
— Board is entitled to entertain application — Writ 
of prohibition cannot issue. See U. P. Agricul- 
tural Income-tax Act (1948), S. 22. AIR 195S All 
528. 

Art. 226 — Prohibition — Issue of writ . 

Notice under S. 7 (1), Administration of Evacuee 
Property Act defective — If ground for. 


12 iS (8) 
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Where a notice under S. 7 (1), Administration 
° E\ ai ucc Proper tv Act, is issued to a person, it is 
open to him to object to the validity of the notice 
before the Custodian on the ground that the notice 
is detective and it is open to him to pass anv orders 
accordin'! to law. hut that is not a ground on 
which a petition for issue of a writ of prohibition 

104 (105) (Ft ' CMP? 4)“ PPOrteA ^ 1958 A " 


Art. 22G 


appeal. 

A writ of 
to interfere in 
ferior Tribunal 
in a particular 
1955 All 422 (425) (Pt A) 
Art. 226 ■ 


\\ rit of prohibition in pending 


prohibition 
the matter 
and direct 
manner. 


cannot be issued so as 
pending before an in- 
it to decide the appeal 

1955 All LJ 211: AIR 
(Pr 16) (DB). 

Writ of prohibition against State 
Government — Government proposing to take ac- 
tion agamst a municipal member under S. 40 (.3) 
U P. Municipalities Act and giving him show cause 
notice under S. 40 (4) — Writ if can be issued — 
(l. P. Municipalities Act (II of 1916), S. 40 (3) 

jl> and (oi). AIR 1055 All 106 (108, 100) (Pi Cl 
(Pr 5). 


Art. 226 

A notice 


Prohibition, writ of. 

was issued bv the Sales 


ii. , v uuivj Tax Officer 

calling upon the assessec to file the returns of his 

turnover for the year 1952-53 and at the same 
time to appear and produce the account books be- 
fore him on the 30th December, 1953. The as- 
scssee in reply to this notice sent an application 
to the Sales Tax Officer asking to he relieved from 
the order directing him to file the account hooks, 
tins application was rejected by the Sales Tax 
Officer and consequently the assessec filed a peti- 
tion under Art. 226 praying for issue of a writ 
of prohibition directing the Sales Tax Officer not 
to proceed with the assessment. 

Held, that the application was not maintain- 
able as it was competent for the Sales Tax Officer 
to call for the account books to verifv the correct- 
ness of the turnover. No assumption could be 
made that the Sales Tax Officer would not correct- 
ly apply the law as laid down in AIR 1952 All 
764. 1954 All WR (HC) 174: 1954 All LI 22S: 

AIR 1954 All 448 (449) (Pr 2). 

-Art. 226 — U. P. Medical Act (3 of 1917), 

Ss. 25, 26 — Erasing of names from the Register 

of Medical Practitioners — Writ of prohibition 

If can issue. See U. P. Medical Act (3 of 1917) 

S. 25. AIR 1953 AH 5S0. 

- —Art. 226 — Requisition of premises under 
R. i o-A, I). I. Rules — Subsequent order directing 
restoration to applicant owner passed prior to Act 
of 1947 — Appointment of arbitrator under S. 6 of 
the Act — Legality — Writ of prohibition issued 

— See Requisitioned Land (Continuance of Powers) 
Act (1947), S. 6. AIR 1952 All 959 (DB). 

Art. 226 — Prohibition — Writ of - — Grounds 

for, and object of, issue. See Expenditure Tax Act 
Ss. 3 and 13 (2). AIR 1961 Andh Fra 374. 

Art. 226 — Prohibition — Writ of — Writ 

of when issued. Office of tin* writ of prohibition 
is primarily supervisory having for its object, con- 
finemcMit of Gourts and tribunals of peculiar, 

limited or inferior jurisdiction within their hounds’ 
Usurpation of powers will Ik* restrained hv it 
1961-2 Andh WR 9: (1961) 43 ITR 239: 1961 
Andli LT 554: AIR 1961 Andh Pra 374 (378) 
(Pt C) (Pr 26). 7 

Art. 226 — Writ of prohibition. 

Noimallv, a writ of prohibition is issued in 
cases to correct apparent errors. 1960 Andh LT 
126: (1960) 1 Andh WR 1 SI : ILR (I960) 1 Andh 
Pra 339. 


of sweets and 
platform. He 


hibition.' 226 ~ Appropriate relief — Writ of pro- 

was Vh 1 r C tl,! h V: St °i the P etitione r’s complaint 
was that the States Reorganisation Act was ultra 

v'res of the Conshtuhon and, on that ground, he 
asked the Court to issue an appropriate writ res- 
training the respondents, i.e., the State of Andhra 
Pradesh and the Chici Minister of the State, from 
functioning under the Act: 

Held, that the relief claimed was neither mis- 
conceived nor inappropriate and if the petitioner 
had succeeded on the merits, he would certainly 
be entitled to a writ of prohibition restraining the 
lespondents from functioning under the Act. (1957) 

- An WR 43: ILR (1957) AP 345: AIR 1957 Andh 
P.a 734 (739) (Pt D) (Pr 17) (DB). 

-Art. 226 — Prohibition — Writ of — Grounds 
— Discretion. 

The petitioner was a vendor 
miscellaneous articles on a railway 
having fallen into arrears of Income-tax, the In- 
come-tax Officer addressed a letter to the petitioner 
calling upon him to pay the tax immediately and 
also .threatening that il he failed to pay the tax 
in time, he would he constrained to write to the 
railway authorities to withdraw forthwith the Gov- 
ernment patronage extended to him. The peti- 
tioner filed a petition under Art. 226 for the issue 
o t a writ of prohibition prohibiting the Income-tax 

Officer from taking any action in the collection of 
arrears of tax. 

Held, that the fact that the Income-tax Offi- 
cer warned the petitioner that he would write to 
th<* 1 ail wav authorities about his default did not afford 
him a right to approach the High Court to issue 
any writ or direction. Moreover the threat of the 
Income-tax Officer to write to the railway autho- 
rities could not be a ground for staving the col- 
lection of arrears of tax, altogether.’ (1957) 31 
ITR 788: (1957) Andhra LT 255. 

— Art. 226 — Prohibition — Writ of — Suspen- 
sion of permit of bus — Stay orders by appellate 
authority and High Court — Effect — Issue of 
writ of prohibition. See Motor Vehicles Act (1939), 

S. 60. AIR 1957 Kcr 142. 

“T’V,. 1, 226 ~ Income-tax Act (1922), Sections 34 
and 46 — Proceedings under S. 34 — Limi- 
tation — Certificate issued under S. 46 (2) — Re- 
covery of higher sum from assessee than what is 
actually due — Writ of prohibition — Issue of. See 
Income-tax Act (1922), S. 46 (2). 42 ITR 715: 

(1961) 2 Mad LJ 564. 

Art. 226 — Prohibition — When can issue. 

A writ of prohibition can issue to an inferior 
tribunal only when it is proceeding with a matter 
wlmh is beyond the jurisdiction of that Tribunal. 

/3 Mad LW 161: (1960) I Mad LI 396: ILR 
(I960) Mad 642: AIR I960 Mad 365 (365) (Pt A) 

(Pr 2) (DB). 7 

~ Art. 226 — Prohibition — Issue of writ — 
Statutory body — Decision of Election Tribunal — 
Refusal to dismiss election petition in limine under 
S. 90 (3), Representation of People Act, 1951 — 
Application for writ of prohibition — Maintain- 
ability. 71 Mad LW 25: ILR (1958) Mad 257: 
(1958) 1 Mad LJ 110: AIR 1958 Mad 187 (196) 

(Pt C) (Pis 24, 25, 26) (DB). 

• Art. 226 — Prohibition — Inspector of Police 

C. I. D., having jurisdiction to investigate charges 
against accused — No writ of prohibition can issue 
— (Criminal Procedure Code (1898), S. 157 (1) ). 

1956 Mad WN 866: 1957 Cr LJ 205: (1957) 27 
Com Cas 97: (1957) MLJ (Cr) 27: AIR 1957 Mad 
65 (66) (Pt A) (Pr 10). 

Art. 22 6 — Dispute whether factory comes 

under S. 1 (:»). Employees’ Provident Funds Aet, not 


CONSTITtTION OF INDIA (1950), Aits. 226 & 32, Note 281 


decided — Writ prohibiting Regional Provident 
Fund Commissioner from enforcing demands for 
contributions granted — (Employees Provident 
Funds Act (1952), Ss. 1 (3) and 19-A). 

Where there is a dispute as to whether a 
factory owner’s factory is a factory in which 
50 or more persons are employed and if so it 
comes within the scope of S. 1 (3), Employees Pro- 
vident Funds Act, and that dispute has vet to be 
decided under S. 19-A of the Act, the factory- 
owner is entitled to a writ prohibiting the Regional 
Provident Fund Commissioner from enforcing de- 
mands for contributions under the Act till the dis- 
pute is decided under S. 19-A of the Act. (1955) 
2 MLJ 271: (S) AIR 1955 Mad 387 (389, 391) 
(Pt C) (Prs 9, 25). 

t Overruled on another point in AIR 1904 Mad 

37 1 1 

Art. 22b — Bombay District Municipal Act (3 

ot 1901), S. 20 (2) — Request by Councillors to 
hold special general meeting for passing resolu- 
tion for removal of Chairmen of Committees — 
Charge ot incompetence, misuse of power and 
neglect of duty — Matter tor discussion relates to 
general business of municipality — President can- 
not refuse to convene meeting — Writ prohibiting 
holding of meeting cannot be issued. See Munici- 
palities — Bnmbav District Municipal Act (3 of 
1901), S. 21) (2). (’02) 40 Mys LJ 827 (OB). 

7 Ail. 220 — Prohibition — Party questioning 
vires of Act — Remedy. 

I he proper course for a petitioner w ho de- 
sires to challenge the vires of an Act is to move 
for a writ of prohibition straightway before he 
joins issue on the merits of the case. Otherwise, 
unwarranted adjudications involving much time 
and expense il the Act is subsequcntlv held to be 
invalid, would already' have taken place resulting 
in nothing. tl.lt (1950 Nag 509. 

Mandamus and prohibition, compared. 

See Note 203. 

2S3. Nature and object of writ of prohibition. 


Arts. 32, 220 


Art. 220 - 

object of issue 
13 (2) (1901) 

Pra 374. 

Art. 220 - 

of limitation or 


Prohibition — Grounds for and 
See Expenditure Tax Act. Ss .3 & 

2 Andli WR 9: AIR 1901 Andli 


Question 


Writ of prohibition — 
laches. 

As long as there is something to be acted upon, 
u 1 ^ prohibition runs and them is no cjuos- 
(, l limitation or laches. The obvious reason 
for this exception is that the threatened action being 
challenged on the ground of want of jurisdiction 
or illegality, can be prohibited if it can be shown 
that the order is prima facie illegal and unwarrant- 
ed and there is still something upon which the 
order can act. AIR 1957 Andli Pra 1027 (FR), 

Relied on. AIR 1958 Andh Pra 205, Disting 
Andli LI 129. 


Art. 220 — \\ rit of prohibition — Object and 
nature of. 

The purpose of issuing a writ of prohibition is 
jo prevent a person or a body of persons having 
legal authority to determine questions affecting the 
rights of a subject judicially from acting in excess 
of their legal authority and the writ goes ex de- 
bito justitiae. It is preventive in its character and 
not remedial. Hence, the contention that if the 
Court were to interfere before the final order is 
passed officers against whom departmental in- 
quiries were going on, would all of them at any 
stage of the inquiry rush to the Court 
askmg for writs of prohibition, was not tenable 
•>b Bom LR 350: ILR (1954) Bom 1271: AIR 1954 
Bom 30 1 (3b3, 3b4) (Pt B) (Pr 11). 


- Prohibition 
scope of — 
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— Writ of — 
Jurisdiction to 


w 

Nature, object and 
Issue. 

Normally a writ of prohibition can issue only 
for the purpose of prohibiting an inferior tribunal 
from continuing proceedings instituted in that tri- 
bunal on proof that the tribunal bad either no 
jurisdiction to entertain the proceedings or to con- 
tinue the proceedings. Where there is no such 
proceeding pending which could be restrained by 
a writ of prohibition issued to the inferior tribunal, 
a petition for such a writ is not maintainable. The 
writ is not a remedial writ but is preventive. 
(1951-52) 3 FJR 81: 53 Bom LR 381: AIR 1951 
Bom 158 (158 to 1G0) (Prs 5, f>. 11, 12). 

— - — Art. 22b — Prohibition — Purpose for which 
writ can issue. 

A writ in the nature of prohibition does not 

refrain from usurping jurisdic- 
tion in respect of executive acts. It goes only to 
inferior tribunals to control judicial or quasi-judi- 
cial action and is not intended to control executive 
acts or administrative action aimed at collection of 
revenue. (1958) 33 ITR 806: (1957-58) 12 FJR 
324: AIR 1957 Cal 514 (Pt F) (Prs 12, 23) (DB>. 
Art. 226 — Writ of prohibition. 

1 he writ ol prohibition is a writ which is 
Lsued primarily to prevent a Court or tribunal, 
judicial or quasi-judicial, from exceeding jurisdic- 
tion or acting contrary' to rules of natural justice. 
H R (1953) Hvd 311: AIR 1953 Hvd 222 (224 
(Pt E) (Pr 9) (DB). 

Art. 22b — Prohibition — Writ of — Nature 

and scope. 

A writ of prohibition commands the Court or 
tribunal to whom it is issued to retrain from doing 
something which it is about to do. It prevents a 
tribunal possessing judicial or quasi-judicial powers 
from assuming or threatening to assume jurisdic- 
tion which it does not possess. 59 Punj LR 272: 
ILR (1957) Punj 1521: AIR 1958 Punj 168 (170) 
(Pt B) (Pr 7) (DB). 

Art. 22b — Prohibition, when to issue. 

There can l>c no question of a writ of prohi- 
bition being issued in a case, where it has not 
been alleged or proved that there has been any 
wrongful adjudication bv an unauthorised both" 

58 Punj LR 512: ILR (1957) Punj 198: \1R 

1957 Punj 42 (43) (Pt B) (Pr 5) (DB). ’ 

f Overruled on another point in AIR 1958 
SC 361. 

22b — Prohibition. 

principles under which a writ of prohibi- 
are practicallv the same as those under 
wnt of mandamus lies. Where there is 
to do the act, hut the manner of doing 


Art. 

4 he 

tion lies 


which a 
authority 

. . * . * * •••%%••»»*-« v/i 

it is improper, the writ will not lie. [n other words, 
whatever power is conferred may be exercised and 
if it be exercised injudiciously, erroneously or ir- 
regularly, it amounts to error merely- and not to an 
usurpation or excess of jurisdiction. In such a case 
however gross the error, irregularity or mistake, the 
writ does rot lie, not because there exist other 
adequate remedies, or such remedies are inhibited 
hut for the reason that there has been no usurpa- 

! Vn* -!\ r r>* •* P° u(r - 55 Punj I.R 304: ILR 
H9.>.3) Punj 22o: AIR 1953 Punj 225 (22b) (Pt Hi 
(Pr 4) (DB). ” 

Art. 22(> — Prohibition, writ of — There must 

b<* a statutory- or a legal provision prohibiting a i*cr- 
t.nn tlnng before a writ of prohibition can be issu- 

( <k (o2) 54 Punj LR 236: \1R 1952 Punj 351 

(3,>3) (Pt B) (Pr S) (DB). 

Art. 22b — \\ rit of prohibition. 

From the point of view of convenience it is 
cerlamly desirable that objection relating to juris- 
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diction should first be taken before the original 
■^°urt or tribunal, and it should be enabled to ex- 
press its opinion on this question. If such an 
objection is raised before the inferior Courts and 
their decision is taken thereon, in some cases it 
may be that the parties might be satisfied with that 
decision, and may not increase the work of the 
High Court by rushing to it without enabling the 
interior Courts to pronounce their decision on the 
question A practice had developed in almost all 
the High Courts that applications for revision 
against an older of a Magistrate are not entertained 
unless the party aggrieved has first gone in revi- 
sion to the Sessions Court and obtained its deci- 
sion. Such practice is very desirable in cases of 
prohibition under Art. 226 of the Constitution. 
At present, however, there is no such practice. Of 
course in cases where a right of appeal or revi- 
sion to the High Court has been given by a statute 
against order or decrees of an inferior Court, a 
wait of prohibition shall not be allowed because 
the question can be brought before the High 
Court in appeal or revision. 

Held, that if the objections raised bv the peti- 
tioners were valid, the absence of jurisdiction was 
Patent and therefore legally the petition under 
Art. 226 could not be thrown off on the ground 
that the question of jurisdiction was not raised be- 
fore the lower tribunal. 1955 Raj LW 170: ILR 
(1954) 4 Raj 577: AIR 1954 Raj 185 (188, 189) 
(PI E) (Pr 13) (DB). 

284. New point. 

See Note 98. 

285. Non-compliance with order. 

• Arts. 226, 215 — • Income-tax proceedings 

— Documents and books of assessee seized — Ap- 
plication by assessee against seizure order made to 
High Court under Art. 226 — Prohibitory order 
passed by High Court not to give effect to seizure 
order and directing release of documents and books 

— No personal service of such prohibitory order 
on Income-tax Commissioner held was necessary 

— Refusal of Income-tax Commissioner to release 
books etc., held amounted to contempt of Court. 
See Ibid, Art. 215. AIR 1964 Assam 92 (FB). 

2S6. Other remedy open. 

See Note 7. 

287. Premature application. 

See Note 277. 

2S8. Private b(xly, against. 

See Note 276. 

2S9. Submission to jurisdiction. 


(1950). Arts. 226 & 32, Note 284 


i , [ I ? 1 eversed on “"rther point in AIR I960 
1 164 1. 

226 — Alternative remedy — Delay 
aim acquiescence of petitioner — If and when bv 
to writ of prohibition. 

The existence of an alternative remedv is not 
an absolute bar to grant a relief by the High Court 
under Art. 226 of the Constitution. If tKe defect 
or jurisdiction is apparent on the face of the re- 

co ,. ’ u e -» patent, the High Court will not refuse 
rebel to the petitioner even on the ground of ac- 
quiescence. In cases where the defect of jurisdic- 
tion is latent, namely it can be discovered after en- 
quiry, the ground of laches and misconduct may bo 

V /Vr, £T° und t0 _ refuse the relief of prohibition. 
AIR 1950 Bom 530, Foil. M/s. Tansukhrai Bodulal 

QOK InC ?iS e ‘ l i%i °J ricer ’ Nowsong, U962) 46 ITR 

(Prs 22, I 2G ) 1 (FB) 35 (45 ’ ^ 47) (P ‘ Q 


: — “Art. — Writ °f prohibition — Want oS 

jurisdiction — Notice under Land Acquisition Act 
— Objection raised protesting against acquisition 
proceedings — If amounts to submission to juris- 
diction — (Land Acquisition Act (1894), S. 5-A). 

Where want of jurisdiction is patent, the grant 
ot a writ of prohibition follows as a matter of 
course. (1894) 1 QB 552, Rel. on. 

It the Land Acquisition OfTicer has no jurisdic- 
tion to take proceedings under the provisions either 
or the Land Acquisition Act or the Hyderabad 
Sanitary Powers' A'in, the mere fact that the peti- 
tioner once in answer to the notice given by the 
Tahsildar, who under Land Acquisition Act, waj 
n °i authorised to give such a notice, had submit- 
ted his objections protesting against the acquisi- 
tion proceedings does not either amount to a sub- 
mission to the jurisdiction or make the proceedings 
valid. ILR (1955) Hyd 494: AIR 1955 Hyd 203 
(206, 207) (Pt B) (Pr 17) (DB). 


290. Who can apply for. 

Art. 226 — Prohibition — Issue of Writ «— * 

Stage Carriage permit — Change of timings whe- 
ther variation or condition of permit — Person ag- 
grieved is the holder of permit — No other person 
has a right of appeal — See Motor Vehicles Act 
(1939), S. 64 (b). AIR 1965 AP J 15. 

-Art. 226 — Right to apply — Rate-payer of 

municipal corporation — Application by to restrain 
corporation from moving and deliberating a reso- 
lution which is beyond the scope of municipal 
v. Income-tax, OfTicer, Nowgong, (1962) 46 ITR 
affairs, is maintainable. ILR (1960) 2 Cal 572: 
04 Cal WiN 134: AIR I960 Cal 102 (111, 112) (Pt C) 
(Pr 23). 


► Art. 226 — Writ of prohibition — Delay — 

— Lack of jurisdiction — Delay is immaterial. 

In cases of patent lack of jurisdiction the writ 
of prohibition can be claimed as of right and the 
writ cannot be refused on the ground of delay or 
omission to raise the point before the inferior tri- 
bunal. If, therefore, lack of jurisdiction in the 
Compensation Officer under the U. P. Act I of 1951 
is established the aggrieved party is entitled to 
urge the High Court to issue a writ of prohibition 
«ven at the late stage. If there is complete want 
of jurisdiction, the fact that the application for res- 
toration had been pending for sometime before the 
Compensation OfTicer and is being contested on 
other grounds is immaterial and a writ of prohibi- 
tion can be issued even after a delay of two years. 
If the entire proceedings are without jurisdiction 
and cannot he carried on interlocutory orders must 
fall along with them. 1962 All LJ 501: 1962 
All WR (SC) 475: AIR 1962 All 590 (603, 604) 
(Pt K) (Prs 52, 53, 54) (DB). 


— —Art. 226 — Prohibition — Right to apply for. 

I he purchasers of stones from the quarrv-men 
are entitled to file a writ petition when even though 
the charge by way of royalty is to be made from 
the quarry-men, the contractor is authorised to col- 
lect the royalty from the quarry-holder or from 
persons taking stones from such quarrv-holders. 
1958 Raj LW 155: ILR (1956) 6 Raj 712: AH 
1956 Raj 161 (162) (Pt A) (Pr 7) (DB). 

291. Writ of right. 

See Note 279. 

PART F 

QUO WARRANTO. 


(Notes 292 to 305). 

292. Advocate General or Government 
Pleader, validity of appointment. 


— — Art. 226 — Quo warranto, writ of — Wh«* 
will issue — Public office — Government Pleadas 


in Madras holds public office. 


CONSTITUTION OF INDIA 

Quo warranto is generally regarded as an ap- 
propriate and adequate remedy to determine the 
right or title to a public office and to oust an in- 
cumbent who has unlawfully usurped or intruded 
into such office or is unlawfully holding the same. 
A proceeding in quo warranto against a public 
olTicer is for the purpose of determining whether 
he is entitled to hold the office and discharge its 
function. Quo warranto, unless enlarged by statute 
to cover private offices, is confined to testing the 
right or title to public office of a civil character. 

The duties of the Government Pleader. Mad- 
ras, are duties of a public nature. Besides, the 
public are genuinely concerned with the manner 
in which a Government Pleader discharges his du- 
ties. The State Prosecutor in the City and Public 
Prosecutors in the rnofussil are holders of public 
offices. The Government Pleader in the City of 
Madras is the counterpart on the civil side of the 
State Prosecutor (in the City) and the Public Pro- 
secutors (in the districts) on the criminal side of 
judicial administration. ILR (1901) Mad 553: 
AIR 1901 Mad 450 (400, 461, 403, 464, 471, 472, 
475) (Pt B) (Prs. 45, 40, 48, 07, 72, 74, 103, 104, 
110, 118) (DB). 

Art. 226 — Quo warranto — Government 

Pleader Madras — Appointment of — Rules as 
to — Appointment held not bona fide — Rules 
held had no statutory forc<‘ — High Court declin- 
ed to issue writ of quo warranto. ILR (1901) 
Mad 553: AIR 1901 Mad 450 (400, 401, 403, 404, 
405, 471, 472, 475) (Pt B) (Prs 43, 45, 40, 07, 72, 
74, 103, 104, 110, J IS) (DB). 

Arts. 220 and 105 — Quo Warranto — Issue 

of writ — Appointment of Advocate-General by 
Governor. 

What the Court has to consider in an applica- 
tion for a writ of quo warranto is whether there has 
been usurpation of an office of a public nature and 
an office substantive in character, i. e., an office in- 
dependent of title. An application for the issue of 
a quo warranto for testing the validity of the ap- 
pointment ol an Advocate-General under Art. 105 
of the Constitution by the Covemor is maintain- 
able, although the Governor is not amenable to 
the process of the Court by virtue of the provi- 
sions of Art. 361 of the Constitution. The im- 
munity afforded by this Article is personal to the 
Governor and it does not place the actions of the 
Governor purporting to be done in pursuance of 
the Constitution beyond the scrutiny of the Courts. 
The validity of the appointment of an Advocate- 
General can be considered and decided in the ab- 
sence of the Governor who made the appointment. 

It is not the rule that relief cannot he granted in 
proceedings for a writ of qua warranto in the 
absence of the authority making the appointment. 
Whatever order the Court makes in proceedings for 
a writ of quo warranto, would he an order bind- 
ing on the incumbent of the office in question. 

1 he judgment of the Court would he a judgment 
of ouster affecting the person holding the office. 

I he writ can issue although the office of the 
Advocate-General is one held during the pleasure 
by the Governor. There is no precedent for re- 
fusal by the Court of an information where the 
appointment to an office held during pleasure would 
be illegal. By refusing remedy in such a case the 
Court would he perpetuating the illegality. ILR 
(1952) Nag 409: AIR 1952 Nag 330 (334, 335) 
(Bt G) (IVs 14, 18, 19, 21) (DB). 

293. Against whom can be issued. 

Art. 220 — Quo Warranto and Prohibition — 

Issue of, against fact finding committee. 

A writ of quo warranto is issued in cases 
where a person usurps a public office or is other- 


(1950), Aits. 226 & 32, Note 292 1248/(11) 

wise unfit to hold it. Prohibition issues to judicial 
or quasi-judicial bodies. The inquiry by Niyogi 
committee could not be described to a judicial or 
even quasi-judicial one, it was fact finding. It 
was not a lit case for issue of a writ of prohibi- 
tion or of quo warranto. (1957) MPLJ 1 (Nag). 

294. Bar to, by statutory provision. 

Art. 220 — Quo warranto — Bar by statutory 

provision — Writ to set aside election in munici- 
pal town in Pepsu — Objection relating to deli- 
mitation — Maintainability — (Election — Punjab 
Municipal Act 'III of 1911), S. 240 — Rules 
under, Pepsu Municipal Election Rules (1949), 
Rr. 8, 10, 51, 52 and 03) — (Municipalities). 

Undoubtedly a statutory remedy displaces a 
writ in the nature of quo warranto, but it is not 
so displaced if the objection taken falls outside 
the scope of the statutory remedy. Further, an 
election petition may be maintained by a defeated 
candidate or by five voters in enforcement of their 
right under I he Pepsu Elect ion Rules, but a quo 
warranto can also be involved by the people in 
their sovereign capacity as an inherent right. 

Where in proceedings in the nature of quo 
warranto challenging the elections held in a muni- 
cipal town in Pepsu, the objection of the peti- 
tioners was not to the inclusion of a particular 
name in the electoral roll but to the right of in- 
cluding the residents, etc., of a particular area in 
a particular ward, the objection lies outside the 
scope of Pepsu Municipal Election Rr. 8 and 10. 
Similarly, the objection lay outside the purview 
ol Rr. 53 and 63. Rule 51, therefore, could not 
he invoked as a bar to the petition. AIR 1959 

Punj 129 (131, 132) (Pt E) (Prs 11, 12). 

295. Discretion. 

See Notes 39 and 298. 

290. Elective office. 

See Note 299. 

297. Futile writ. 

See Note 53. 

298. General principles. 

• Art. 220 — Quo warranto, writ of — Nature 

ol writ — Conditions to be satisfied for issue of 
writ. 

Broadly stated, the quo warranto proceeding 
affords a judicial enquiry in which any person hold- 
ing an independent substantive public office, or 
franchise or lilx'rty, is called upon to show by 
what right he holds the said office, franchise or 
liberty; if the inquiry leads to the finding that 
the holder ot the office has no valid title to it, the 
issue of the writ of quo warranto ousts him from 
that office. In other words, the procedure of quo 
warranto confers jurisdiction and authority on the 
judiciary to control executive action in the matter 
of making appointments to public offices against 
the relevant statutory provisions; it also protects a 
citizen from being deprived of public office to 
which he may have a right. It would thus he seen 
that if these proceedings are adopted subject to 
the conditions recognised in that behalf, they tend 
to protect the public from usurpers of public office; 
in some cases, persons not entitled to public office 
may he allowed to occupy them and to continue 
to hold them as a result of the connivance of the 
executive or with its active help, and in such cases, 
it the jurisdiction of the Courts to issue writ of quo 
warranto is properly invoked, the usurper can be 
ousted and the person entitled to the post allowed 
to occupy it. It is thus clear that before a citizen 
can claim a writ of quo warranto, he must satisfy 
the Court, inter alia, that the office in question ij 
a public office and is held by usurper without 
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legal authority anti that necessarily leads to the 
enquiry as to whether the appointment of the said 
alleged usurper has been made in accordance with 
law oi not. University of Mysore v. C D 

sc "" t,: ™ 1905 sc 

Arts. 226 and 227 — Writ of quo warranto — 
Hurdun — l crson claiming legal right in office 
has to support his claim. 

bi ? petition for a writ of quo warranto those 
Who claim a legal right to the office thev occupied 
have to justify their right. It is the duty of the 
Court to find out if that person had such’ a legal 
right to occupy that office. The burden does not 
he on the petitioner. Relief cannot be denied to 
the petitioner on the ground that there was some 
delay in complaining about the absence of the 
right claimed. 1965 Mali IJ (Notes) 40. 

Art. 226 — Quo warranto. 

It is the duty of the Court, as soon as its at- 


pointed and ask for issue of writ of quo warranto 

Sec Panchayats - Madhya Bharat Pandiiavat 

' Kh ;' n , 2006 b S. lie. 1059 MPLJ 807 ' 
Art. i.i.6 — Quo warranto — Writ of 

fr«».'. CrS * ppr °P ria ,[ e to Sl,ch "Tit as distinguished 
fioni ccihorari. (1963) 2 Mys LJ 383: AIR 1964 
Mys lo9 (163. 164) (Pi B) (p r 8) (DB) 

Art. 226 — Quo warranto — 'Application 
when to be made — An application for the removal 
of a person occupying a public office by quo war- 
lanto has to be made with utmost expedition 
since the very object of the application is to re- 
move a person who is masquerading as one who 
has the authority and qualification to hold a pub- 

M °10G4 U11OUt possessin ° the same - ILI * (1961) 


4 i • • i . ■. M <11- 

tent 1 on is drawn to the fact that a person who is 
Hit qualified is holding a public office, to declare 
that he is not entitled to that office and to prevent 
hmj from acting as such. 55 Bom LR 75S: ILR 

(P 9 r 5 ) (DB) 2 ' m 1954 Bom 41 (43) (Pt C) 

77 7~ Q uo "’arranto — Applicability — 

Courts are reluctant to interfere with elections 
except on clearest and strongest grounds — Demo- 
cracy cannot be expected to indulge in elections too 

irequenl.lv ~ Courts are loath to interfere with 

hr decision of the people merely because some 
technicality has not been observed or some irregu- 

i 1 V . if 1 1 ,ct : n t-onimiliecl. But if the irregularity 
has icsulted in the people not being able to ex- 
press their views properly or if there was any 
corrupt practice which materially averted the rc- 
su ts ot the election or if the election itself was 
held without any authority of law, the matter would 
>e different. Once it is conceded that the collector 
had the authority to ) i \ the date of the general 
election and the general election took place ac- 
cording to law, any irregularity committed in the 
course of the election cannot lie a ground for the 
issue ot a writ of quo warranto. See Municipali- 
— Bombay Municipal Boroughs Act (Will of 
] 2o), S. I (4). 55 Bom LR SS2: ILR (1954) Bom 

104: AIR 1954 Bom 116 (DB). 

~ Art. 226 — Quo warranto — Procedure — 
l orm of prayer — In application for that writ in 
Calcutta High Court, rule nisi should be prayed 
for. 68 Cat \YN 958: AIR 1964 Cal 590 (591) 
(PI K) (Pr 5). 

Art. 226 — Order restraining person acting in 

an office. 

(Per Dixit J.) Quite apart from the principles 
of English Law governing the issue of a writ of 
quo warranto, it is clear from the wide scope of 
Art. 226 that the High Court has the powder to 
issue an order restraining anv person acting in an 
office in which he is not entitled to act and also, 
if the case so requires declaring the office vacant, 
where the office said to lie usurped, has been creat- 
ed by the Constitution itself with certain functions 
and duties attached to it. AIR 1951 Madhya B 
121, Bel. on. ILR (1952) Madh B 14 5: MR 195? 
Madh B 31 (45) (Pt T) (Pr 47) (DB). 

[Overruled on another point in AIR 1959 SC 
395]. 

Art. 226 — Quo warranto — Writ of — Rules 

under S. 116. M R. Panehavat Act. Rules 29 (1) 

30 — Appointment of returning officer — Petition- i 
or acquiescing in appointment and submitting : 
nomination lorm — Cannot challenge {‘lection on 
ground that Returning Officer was not validly ap- | 


pretation. ~ “ A " y ° ther purpose ” ~ Il,tei " 

'ihe words “for any other purpose” in Art. 226 
ot the Constitution must receive their plain and 
natura! meaning, namely, for any other object 
which the Court considers appropriate and calls 
tor the exercise of the powers conferred upon it. 
Though the power of the High Court under this 
article is ordinarily exercisable for enforcement of 
right or performance of duty it cannot necessarily 
he limited to only such cases. Such a limitation 
cannot be reconciled with the power to issue a 
writ in the nature of quo warranto which power 
has been expressly conferred on the Court. In 
proceedings for a writ of quo warranto the appli- 
cant does not seek to enforce any right of his as 
such nor does he complain of any non-perform- 
ance of duty towards him. What is in question is 
the right of the non-applicant to hold the office 
and an order that is passed is an order ousting him 
from Ihe office. ILR (1952) Xag 499: AIR 1952 
.Nag 330 (334, 335) (Pi G) (Prs 14, 18, 19, 21) (DB). 

-Art. 226 — Quo warranto — Nature of infor- 
mation. 

To find out the true nature of the information. 
Courts have to look to (lie petition as a whole 
ILR (1958) Punj 193S: AIR 1959 Punj S3 (S7) 
(Pt B) (Pr 14) (DB). 7 

-—Art 226 — Quo warranto — It is not a writ 
which the petitioners are entitled as a matter of 
right. AIR 1958 Punj 128 (132) (Pt F) (Pr 13). 

Art. 226 — Quo warranto cannot lx? claimed 

as of right — University Ordinance not followed 

High Court will not interfere — University of 
Rajputana Act (1916). Section 30 — University 
Ordinance Xo. 63. 1961 Raj LW 326: ILR (1961) 

11 Raj 206. 

299. Office in respect of which writ lies. 

(a) Elective office. 

299. Office in respect of which writ lies. 

• Art. 226 — Quo warranto, writ of. 

Per Full Bench : — The Court w ill not grant a 
quo warranto in a case where a mere irregularity 
can he cured. (1872) 25 LT 459 and (1916) 1 KB 
585, Ref. 

Hence where the petitioner challenged the Con- 
stitution of the Election tribunal on ground that 
one of the members was not qualified to act as 
such member at the date of his appointment hut 
at the date of hearing of the petition lie had be- 
come so qualified and there was infilling to bar his 
reappointment, Ihe High Court refused to entertain 
an application under Art. 226, Constitution of 


India. Mari Shankar Prasad Gupta 


Sukhdeo 


Prasad, ILR (1954) 1 All 447: 1953 All HR (HC? 
684: 1953 All LJ 678: AIR 1954 All 227 (228, 239, 
231) (Pt C) (Prs 4, 16, IS) (FB). 

Art. 226 — Municipalities — U. P. Munici- 
palities \< I (1916 k Section 38 — Membership of 
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Board is an office — Application for writ of quo 
warranto in respect of membership is maintainable 

— See Municipalities — U. P. Municipalities Act 
(2 of 1916), S. 38. AIK 1953 All 193. 

— - — Art. 226 — Writ of quo warranto — Offices 
of members of Managing Committee of school — 
Writ does not lie in respect of such offices ( 52) 
56 Cal W IS *149: AIR 1953 Cal 114 (115) (Pt A) 
(Pr 5). 

Art. 226 — Quo warranto and writ of manda- 
mus — Wrongful claims to office — Endorsement 
of unfitness on certificate of service — Unjust prac- 
tice — Merchant Shipping Act (1923), S. S. 

If a wrongful claim is made to an office which 
docs not exist or if a new office is set up an infor- 
mation in the nature of a quo warranto may lie. 
And where Government officials have been consti- 
tuted agents for carrying out particular duties in 
relation to subjects so that they are under a legal 
obligation towards such subjects, a writ of manda- 
mus will lie lor enlorci mcnl of such duties. 

Thus, where a shipping Muster and a Government 
Medical Officer are carrying out inter alia the pub- 
lic duties ot holding pie enlrv medical examina- 
tion of seamen they are under a legal obligation to 
conduct the examination of seamen in a reasonable 
manner and to certify the result of their examina- 
tion in a reasonable manner and not to put unrea- 
sonable impediments in the* matter of their funda- 
mental right ot carrying on freelv their occupa- 
tion ol seamen as citizens of the Indian Union. The 
principles ol natural justice also require that they 
should' act in a reasonable manner. But the prac- 
tice of endorsement of "permanent unfitness” on 
(hr- Certificates of Service as a result of medical 
examination does not appear to be consonant to 
justice. In such a case, the High Court has, under 
Art. 226, ample power to issue necessary directions 
so as to restrain the officers from acting unjustly 
IS Cal W\ 766, H« I. on. AIR 1951 Cal 570 (572^ 
573) (Pt A) (Prs 10, 15). 

- C — A e* T S,a,( ‘ 1,1 Arl - ir> * Constitution 
ot India includes municipal corporation — Crea- 
tion of new post by Municipality — Person already 
employed in Municipality on different post appoint- 
ed to new post — Post not regularly advertised by 
inviting applications from person-* qualified — 
Art. 16 violated — Madina Bharat Municipal Cor- 
poration Act (XXI If of 1956), Ss. 58 and 442 (2) 
Appointment not made with consultation of 
Stab- Public Service Commission as required by 
S. 58(2 > — Appointment illegal — Writ of quo 
warranto and mandamus — Issue of. Sec Ibid 
Art. 16. AIR 1963 Madh Pra 17 (DB). 

— Art. 226 — Quo warranto — Writ of 

Nature of office in respect of which writ will lie 

— Professors and Readers in Mysore University 

nnJ.J ,0 I (|< l rs ol l ,,ll)li(> ell ire -- Writ cannot issue 

09 63) 2 Mys LJ 333: AIR 1964 Mvs 159 (164 
10.), 100) (Pt II) (Pis 11, 14) (DB). 

—Art. 226 — Quo warranto against members of 
private association. 

A writ of quo warranto only applies to offices of 
? P^b'ic and substantive nature which are created 
hv . a statute. But the members of the working com- 
mittee of an association or society such as the 
f dun- Riijvii Arva Pralinidhi Snbha do not hold an 
ollice ot public character. Therefore, a writ of quo 
warranto cannot be issued to test the validity of 
their election. (1916) 8 QBD 946: (1863) 8' IT 

(Pt B) U irr' 9) {DB?' , r>7: UR 1951 Pa ‘ - <)7 (20!,) 

*29!) (a). Elective office. 

— Art. 226 Person not a member of Legisla- 
vc Assembly appointed as Chief Minister pend- 


ing his election to that House within six months 
— Person appointed commanding the support of 
the assembly — Appointment is neither prohibited 
by the Constitution nor does it violate the basic 
principle ot parliamentary Government — Whether 
such a stop-gap arrangement is politically desirable 
<>i not is not a matter for the Court to consider 
See Ibid, Art. 164. AIR 1962 All 301. 

T Art - 226 — Writ of quo warranto — When to 

issue Test Writ to issue when there is usur- 
pation ot office — Competent persons elected as 
chairman and vice-chairman of Zila Parishad under 

*o i , 19 J? 9 before proper Constitution of 

A ‘Ti S l ? C i Tc,. Hc . d r 1,,ere was no usurpation. I960 
Anclh IJ -1S9: (1960) 2 Andh Wit 69: ILR (1961) 

1 Anclh Pra 198: AIR 1961 Andh Pra 250 

253) (Pt C) (Prs 13, 15, 17) (DR). 

♦--~A , I 226 — Quo warranto — Writ in respect 
ot elective office — Elected councillor not in pos- 
session of office — Issue of Writ — (Elections) 

A peli lion lor a writ ol quo warranto against a 
councillor elected to a municipal corporation and 
dircvlmn restraining him from acting as a coun- 
( ° r in not J*® "j iere the councillor has not 

S' n \ P° t'o * ag , L i ^27: ILR (1959) Bom 
-33. AIR 1 9o9 Bom 2 (6) (Pt B) (Pr 14) (DB . 

——Art. 226 -- Quo warranto, when issued — 

1 ,lc c tions — - (Municipalities — Bombay Municipal 
Boroughs Act (Will of 1925), S. 15). P 

It is well settled that where there 'are statutory 
provisions dealing with the conduct of an election 
, - " “ «>t quo warranto is displaced. An election 

3s, r &&**«** » — ffi 

muki- Bombay Boroughs Municipal Rules pj-,0 
jn conduchn. election though nit authorised m 

10 , <l0 so - Bis election itself beiim nut 

valid and proper- Election conducted bv him 
cannot be set aside under S. 15 (5), conduct of 

i:"i: s, s , » <ssS£ v -„ 5—j 

at &f, STsi 1 ,db). au ' «* “ 

Art 2 2 6 - Quo warranto — Writ j n resner| . 
of elective office — Reluctance of High Court to 
ivsue wiit against successful candidate. AIR 10’, l 
bom 116 and AIR 1961 Punj doa /pn Pn ,, 

19C2 Him Pra 19 (2d) ,P, C " (Pr 23) ’ R 

warranto ^ (W ^formation in the nature of quo 

tsss. xrjisfsf* » V 

i""«i », «« a ,fe ir„ f 'srsx s 

Legislative Assembly as that office satisfies thl 
i>(jui.Mte conditions. IIR < J 9 ~ •"> ) \f , r ||, u ^ !~ 
•UK 1952 Madh B. 31 W) Of ( (Sb)^ 

39.5. / '"fed on another point in AIR 1959 ' SC 

Writ 'refused. U "° " arraU, ° ~ Dela > ~ EfTeot - 

Where the election of the At n or n f i m • • 1 

Corporation was challenged 10 months ^ l,n * c, Pal 
election and when only a few bours were dt 
fore be would vacate bis ollice and make I ~ 

no quo warranto writ will be i ssn ,| an llls c \ l1 - 

part of the petitioner would constbu '^' ° n "'a 

Krrjund for refusing a writ. 1957 \ j pr 7-- 

•Bib LJ 1(1.17: 195S MPI J h,,. : ,. 1Jo/ 

I’ra 32 (33) (Prs 3, ( ;)_ ' U,! ’Ja.S Madli 

(Iw^, rt S. 2 115r Q "° " arra,,t ° “ r Evidence Act 
An information in the nature of 
not issued as a matter of course ami ivl? 1 ™ “i 15 
tor applies for an information it is' in the di 2 7 S * 
ol .be Com. ,0 refuse or «ran, it a^rdir^'T 
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facts and circumstances of the case. A relator will 
not be entitled to information in the nature of a 
quo warranto if it can be shown that he acquiesc- 
ed in the election to which he objects or that he 
is raising an objection which might have been put 
forward against himself at a previous election or 
that while cognizant of the objection he volun- 
tarily so acted as to enable the respondent to exer- 
cise the office. AIR 1953 Nag 81, Rel. on. (1954) 
1 MLJ 102: ILR (1954) Mad 90S: AIR 1954 Mad 
563 (5GS) (Ft E) (Prs 24, 25) (DB). 


Art. 226 — Quo warranto — Delay — Refec- 
tion of nomination paper of one of candidates to 
election — Other candidates acquiescing in order 
and taking part in election — Declaration of result 
of election — Defeated candidate applying for writ 
of quo warranto — Discretion to issue writ refused 
— Punjab Agricultural Produce Markets Act (1961), 
S. 10 — Punjab Agricultural Produce Markets 
(Election to Market Committee) Rules (1961), R. 9. 

ILR (1958) Bom 113 Distinguished (’64) 66 Pun* 
LR 1000. 


Art. 226 — Quo warranto — Mysore General 

Clauses Act (3 of 1899), S. 21 — Mysore Town 
Municipalities Election Rules (1951), R. 73 — Re- 
turning Officer publishing election calendars with 
respect to same election in same Gazette — Second 
calendar subsequently withdrawn and cancelled • — 
Election taking place according to lirst calendar — 
S. 21, Mysore General Clauses Act held was con- 
trolled bv R. 73 of Election Rules according to 
which Deputy Commissioner had power to alter 
dates in Calendar — Election according to first 
calendar was above reproach and elected members 
could not be regarded as usurpers — Application 
for their removal bv quo warranto held must fail. 
ILR (1961) Mys 1064. 

Art. 226 — Writ of quo warranto — Elec- 
tion to University Fellowship — Decision of 
Chancellor (S. 5, Utkal University Act) — Chal- 
lenge of — Grounds — Relator not interested — 
Maintainability. 

Where the question of election of Fellows of 
the University of Utkal had been decided by the 
Chancellor under S. 5 as a domestic tribunal it was 
sought to be challenged in a petition under Arti- 
cle 226. 

Held (Per Panigrahi, J.). — Under S. 5 of the 
Utkal University Act any dispute relating to the 
election of any person to the Senate is to be re- 
ferred to the Chancellor and his decision is final. 
Where the dispute had been so referred and decid- 
ed it is not for the Court to say if that decision 
is correct or no unless the order is attacked on the 
grounds of bona fides or vires. 

Per Das. C. j. — The jurisdiction of the High 
Court cannot he taken away except to the extent 
a competent Legislative Authority takes it away or 
limits it by a statute. The relevant statutes of the 
University cannot have such an effect and in fact 
they do not take away the power of the High Court 
in the case of dispute in question. The exclusion 
cannot be implied by the provision for final adjudi- 
cation by the Chancellor. But the High Court will 
not ordinarily interfere and issue a writ regarding 
an election dispute of the University which has 
been adequately provided for except for grave and 
compelling reasons. 

The petitioner being a Fellow could maintain the 
petition even though not personally interested in 
the dispute; he has sufficient interest in the Senate 
of which he is a Fellow though nominated. But 
the issue of writ on the application of such a per- 
son is discretionary and considering none of the 
persons affected had come forward impugning the 
act it is a circumstance to be taken into considera- 
tion in passing final orders. AIR 1952 Orissa 359 
(370 to 373) (Pt D) (Prs 24 to 2S) (DR). 


Art. 226 — Elections held on basis of defec- 
tive electoral rolls — Rules not providing for elec- 
tion petition — High Court has power to issue 
writ. (’GO) G2 Ptinj LR 679. 

(Overruled in AIR 1961 Punj 429 (FB) ]. 

Art. 226 — Quo warranto — Election of 

municipal member on basis of defective electoral 
roll — Writ can be issued — (Election). AIR 1961 
Punj 105 (109) (Pt B) (Pr 6). 

f Overruled in AIR 1961 Punj 429 (FB)]. 

Art. 226 — A petition for issuance of a writ 

of quo warranto against all the elected members of 
a municipality on the ground that the electoral rolls 
had not been prepared in accordance with the 
mandatory and essential provisions of law is main- 
tainablc. (’60) 62 Punj LR 377: ILR (1960) 2 
Punj 192. 

[Overruled in AIR 1961 Punj 429 (FB). It was 
however, held in AIR 1965 Punj 361, that AIR 
1901 Punj 429 (FB) did not overrule ('60) ILR 
(1960) 2 Punj 192 — Ed.3 


Art. 226 — Quo warranto — (T. C. Hindu Reli- 
gious Institutions Act (XV of 1950), S. 66). 

The writ of quo warranto is a common law pro- 
cess of great antiquity; a writ of right for the King 
against one who claimed or usurped any office, 
franchise, or liberty, to inquire by what authority 
he asserted a right thereto in order that it might 
be determined. An information in the nature of 
quo warranto is its modern form and there is no 
doubt that it is a remedy given by law at the dis- 
cretion of the Court and not issued as a matter of 
course. 

As regards ‘ office” English Law originally con- 
fined it to cases of usurpation upon the Crown 
directly. But later on the remedy was held to 
apply equally to an office of a permanent character 
held at pleasure provided it was of a public and 
substantive character. (1872) 25 LT 459, Referred 
to. AIR 1954 All 227 (FB), Commented on. 


Thus a Chairman of a municipality being an 
office-holder of a local authority within the mean- 
ing of S. 66 (iii), T. C. Hindu Religious Institutions 
Act, 1950, his election to the Devasvvom Board 
should be declared void, where he was such an 
office-holder on the crucial date namely the date 
of his nomination and election, on the ground of 
disqualification where it is impossible to hold that 
the voters were conscious of the disqualification 
and still voted for him. There is no authority for 
refusing the writ of quo warranto on the ground 
that though there was such disqualification on the 
crucial date it had ceased to exist by the time the 
writ was sought. 1954 Kcr LT 723: ILR (1954) 
TG 1295: AIR 1955 Trav-Co 42 (45, 46) (Pt D) 
(Prs 12, 14, 15, 16, 17) (DB). 


• Art. 226 — Quo warranto — Election to uni- 

versity fellowship — Dispute relating to, decided 
by Chancellor — Court of law cannot question 
decision, unless It is on ground of vires, or bona 
fides — (Utkal University Act (Orissa Act XIII of 
1943), S. 5). AIR 1952 Orissa 859 (383, 3S4) 
(Pr 65) (DB) 


300. Other remedy open. 

See Note 7. 

301. Parties to proceeding. 

Art. 220 — Quo warranto — Person wrongfully 

usurping public office — Proper writ — Parlies to 
proceeding, 
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The writ that can suitably be issued against a 
person who has wrongfully usurped or taken 
charge of a public office such as the office of the 
Chairman Local Board is a writ in the nature of 
quo warranto. No such order of writ can issue 
to a person unless he is made a party to the pro- 
ceeding. He is to be heard before a writ of an 
extraordinary nature is issued. If others are joined, 
the misjoinder may not be fatal to the petition but 
he is undoubtedly a necessary party-. Besides, 
whatever may be the nature of the writ that may 
have to be issued, no order can be passed against 
him in his absence and without any notice to him. 
Such a course would be opposed to the principle 
of natural justice. It cannot be said that a person 
because he happens to be acquainted with the facts 
of the case, automatically becomes a parly to the 
proceeding by merely putting in an affidavit. By 
authorising the advocate to represent the Board in 
the proceedings the Chairman acts in the discharge 
of his function as Chairman no doubt, but he could 
not include himself as a party' to the proceeding 
by any act of his own. lie could be included as 
a party to the proceeding only by an order of the 
Court. I LB (1952) 4 Assam 217 : AIR 1952 Assam 
119 (122, 123) (Pt C) (Prs 12, 14) (DB). 


to grant or to refuse the writ. The Court will not. 
allow an information in the nature of a quo war- 
ranto to be filed to try the title to an office, merely 
because there has been an irregularity in the elec- 
tion to the office, in the absence of bad faith, and 
where the result of the election has not been 
affected. (’59) 63 Cal WN 590. 

Art. 226 — Date of commencement of M. B. 

Vikram University- Act not appointed — Effect on 
operation of Act — S. 1 (2) and S. 45 of the Act 
— Held operative — No illegal assumption of 
office by Chancellor. See M. B. Vikram Univer- 
sity Act (IS of 1955), S. 1 (2). AIK 1957 Madb 
Pra 60. 

Art. 226 — Quo warranto — Issue of — 

Grounds — Usurpation of public office sufficient. 

A writ of quo warranto lies where there is in 
substance a usurpation though the name of the 
office may not have been assumed bv the respon- 
dent. 48 Cal WN 766, Bel. on. 1957 Jab LJ 
1 70: I LB (1957) Madh Pra 188: 1962 MPLJ 

(Notes) 5: 1957 MPC 177: AIR 1957 Madb 

Pra 60 (66) (Pt E) (Pr 51). 

305. Who can apply. 


Art. 226 — Quo warranto — W rit cannot he 

Issued against managing committee of private 
school — Validity of approval of such committee 
by University challenged — University not made 
pnrh — Application is no! maintainable — Revised 
School Code, R. 6. 56 CWN 449: AIR 1953 Cal 

114 (115) (Pis A, R) (Pis 5, 7). 

—Art. 226 — Balloting out of University- fellows 

under S. 12, Utkal University Act, irregular — 
Persons affected directly not making complaint — 
Irregularity not producing any material conse- 
quences to the interest of the University, or any 
tangible repurcussion on proper functioning of 
University as democratic body — Petition for writ 
by relator, held would be rejected — (Utkal Uni- 
versity Act (Orissa Act XIII of 1943), S. 12). AIR 
.1952 Orissa 359 (374, 375) (Pt I) (Pr 34) (DB). 

302. Possession of office, defendant must be in. 

Art. 226— Quo warranto — Its origin, indicated 

— Writ in respect ol* elective office — Election of 
councillor of Municipality — Writ docs not lie 
until he assumes office. AIR 1959 Hum 2. Poll 
AiR 1992 Him Pra 19 (22) (Pi A) (Pr 18). 

303. Resignation from office. 

Art. 226 — Premature petition — Application 

for writ of quo warranto against moml>er of legis- 
lature on basis that he lias tendered his resignation 

— Resignation under rules of procedure of House 
was to become effective only when Speaker had 
determined its genuineness — Writ petition before 
decision of Speaker is premature AIR 1905 All 
636 (542) (Pt D) (Pr 23). 

304. Title to office. 

■ — —Arts. 226 and 171 — Quo warranto — Nomi- 
nation of person to legislative council — Petitioner 
not showing that the person was disqualified or 
that the Governor had no power to nominate him 
but merely showing that nomination was made for 
political reasons — Held that was not sufficient to 
issue a writ of quo warranto 1961 Ail LJ 927: 
AIR 1962 Ail 301 (305) (Pt E) (Pr 23). 

' Art. 226 (I) — Quo warranto — Title to cor- 
porate office in question — Issue of writ. AIR 
1953 Assam 12 (13, 14) (I»t C) (Prs 5, 7) (DB). 

Arl. 226 — Quo warranto — When issued. 

A writ in the nature of quo warranto is not issued 
** a mailer o. course. The Court has a discretion 


Art. 220 — Quo warranto — Right to apply 

for writ. 

The petition for a writ of quo warranto could be 
maintained by any person. Where by an applica- 
tion the petitioner made it clear that he had hied 
the application for and on behalf of another person 
any misdescription in the title of the petition is of 
no importance. AIR 1956 Ajmer 70 (71) (Pt B) 
(Pr 3). 

Art. 226 — Quo warranto — Procedure for 

making application — (High Court Rules (All.) 
1952), Chap. 22, Rr. 1 and 7). 

A motion lor a writ of quo warranto can he made 
at the instance of a private individual without the 
intervention of the Government or any public 
authority. Under Rules 1 and 7 of Chap. 22 of 
the Rules of the Allahabad High Court, 1952, an 
application for the issue of a writ of this nature has 
to he made to a Division Bench and by an advo- 
calc and not by flu* party personally/ 1952 RD 
(HC) 385: 1953 All Wit (DC) 35: 1953 All LJ 81- 
AIR 1953 All 193 (193) (Pt A) (Pr 2) (DB). 

Art. 226 — Writ of quo warranto — Who 

can apply for — Relator having no personal inler- 
< 't in a matter can apply for issue of such writ. 
I960 Andli LT 489: (1960) 2 Andh WR 69: ILR 
'1961) 1 Andh Pra 19S: AIR 1961 AP 250 (252^ 
(Pt B) (Prs 10, 12) (DB). 


Art. 226 — Quo warranto — Writ of — Who 

can apply. 

It is incorrect to say that unless a person’s per- 
sonal right is infringed or unless he has suffered 
a legal injury, he cannot maintain an application 
for quo warranto. An application for a writ of 
quo warranto challenging the validity of appoint- 
ment to an office of a public or substantive nature 
is maintainable at the instance of any private per* 
son even though he is not seeking enforcement of 
any fundamental right under the Constitution or 
any legal right of his or of any legal duty towards 
him. (1916) 1 KB 595, Ref. (’52) 56 Cal WN 
651: AIR 1952 Cal 799 (803, 804) (Pt F) (Pr 20). 

Art. 226 — Writ of quo warranto — Relator 

need not have direct and personal interest in tho 
matter. AIR 19. >3 Mad 96, Dissented from AIR 
1352 Cal 799; AIR 1952 Orissa 359 and AIR 
Nag 350, Rcl. on. AIR 1951 SC 11 and AIR 
Mad 94, Distinguished. ILR (1955) Hyd 292* 

1955 Hyd 36 (38) (Pi A) (Pr 7) (DB) 


1952 

1 953 
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” -^rt. 226 — \\ rit of quo warranto — When 

issued Relator need have no special interest 

-iVJL 1 T 9 *; 2 r Nil « :m -'*hd -AIR 1955 Hvd 30. Rcl on* 
19.), Jab LJ 170: ILR (1957) Madh Pra 18S: 1902 
MPLJ (Notes) 5: 1957 MPC 177: AIR 1957 

Madii Pra GO (G2) (Ft A) (Prs 16, 19). 


—Ail. 22G — Quo warranto — Who can apply. 

I hough a writ of quo warranto is not a writ of 
light, in the sense that the Court is bound to grant 
the relief prayed for, still if the validity of an 
appointment or a claim to an office by a person is 
he lcn 0 e d 1^ an applicant for a writ notwith- 
standing that he does not have a personal interest 
m the matter, and the Court is satisfied that the 
petition has been filed bona fide, it has a right to 
investigate the matter and decide on the validity 
ol the appointment. (1946) 1 KB 595, Rcl oir 
AIR 19o3 Mad 96, held not correct. 69 Mad LW 
M3: (195G) 2 MLJ 460: 1956 Mad WN G85: ILR 
(1957) Mad 15S: AIR 1957 Mad 17 (17) (Pt A) 
(Pr 4) (DB). ' V ' 


~ Art. 22G — Y\ rit of quo warranto - 
doner not interested in the subject-matter - 
cannot he issued. Decision in W. P. No 
1952 (Mad). Rcl. on: Case-law ref (1952) 
779: AIR 1953 Mad 96 (98) (P| A) (Pr 11). 

[Overruled in AIR 1957 Mad 17]. 


- Peti- 

- Writ 
244 of 
2 MLJ 


pose. It will not issue a writ of quo warranto at 
the instance of the candidate for an election who 
did not object to the nomination of another candi- 
datc for the same constituency at the nroner 
ime. AIR 1950 Pat 387 (FB) Re] on TIP 

S1°(S5 %n ipTfwp 3 LJ 593 : Am 1933 Nag 

31 (3o, S6) (Pt F) (Pr 21) (DB). 

226 Q u ° warranto — Who can annlv 
Petitioners though entitled to apply, not being 

" a >|.V va >- p . re,udlced couId not obtain writ. See 

AIR 3 l Q-- V n S - lt> ' ( Xm of 1943 ). S. 8 (3) (iy). 
AIR 19o/ Orissa lo9 (DB). v 

— Art. 22C — Quo warranto — University — 
Elections of Fellows — Balloting out — ' Quo 

wuranto petition by relator a Fellow of Univer- 
, ~ Persons affected not parties — No personal 
n? h s of relator affected - Relator held had suffi- 
cient interest to maintain petition — Issue of writ 

— f’A ;\ pp ,cat,0n h °"’ ever heId "-as discretionary 

ed balloting and hv consequential election have 

granRn° nVard f S ® Clreurnsfa nce for consideration in 
graining or refusing writ — (Utkal University Act 

(Orissa Act \III 0 f 1943), S. 12). AIR ' 1952 

Onssa 3o9 (373) (Pt H) (Pr 31) (DB). ^ 


Art. 220 


Quo warranto 


Writ of 


‘V.d Scope — \\ rll of quo warranto 

— Right to apply for issue of — Locus standi. 

I nless there is an infraction of a personal right 

n person has no right to maintain an application 

t * l c ' lss ’ ,C i °f a writ of quo warranto under Arti- 
cle llG of the Constitution of India (1950). (1952) 

- , M V 071 and (1951) SCJ 29; (1950) SCR 869, 
Relied on. 

I he words and for any public purpose” in the 
article cannot be interpreted to mean a purpose 
other than the protection of the legal rights of a 
person. The jurisdiction under Art. 226 can be 
invoked only by or at the instance of a person 
who lias suffered a legal injurv at the bands of the 
executive Government of the State or some tribunal 
and the rights under the article are personal and 
(luect. It cannot be said that member of the 
Legislative Council is aggrieved bv the nomination 
ot certain members to the Legislative Council by 
IBs Excellency the Governor of Madras, so as to 
entitle him to maintain an application under Arti- 

* <)r ^e issllG a writ of quo warranto. 
(19o2) 2 MLJ 779: AIR 1953 Mad 9G (98) (Pt A) 
(Pr 11). 

Art. 22G — 


Quo warranto 


Mysore Co- 


operative Societies Act (11 of 1959). S. 70— Scope 
— Dispute regarding election of office bearers of 
Co-operative Society — Any party to such dispute 
is entitled to make reference — See Co-operative 
Societies — Mysore Co-operative Societies Act (11 
of 1959), S. 70. (1963) 1 Mys LJ 204. 

Art. 226 — Quo warranto — Who can ap- 


ply for. 

Any person 
in the result of 
quo warranto 
Mys 16 (18) (Pt 

Art. 226 — 


though not personally 
election can applv for 

ILR (1956) Mvs 274: 
E) (Pr 10) (DB). 


interested 

a writ of 

AIR 1957 


— Writ of quo warranto when will 
not he granted. 

Before granting a writ of quo warranto it is 
necessary to see that the relator is a fit person to 
be entrusted with this writ. The Court will not 
isten to a candidate who has acquiesced or per- 
haps concurred in the very act which he after- 
wards comes to complain of when it suits his pur- 


* j v. ” ^ «« * « <i 1 1 1 — >> m — 

erson not connected with Legislature can chal- 

enge 'alidilv of nominations to State Legislative 
Conned. AIR 1965 Pat 321 (327, 328) (Pt D) (Pr 7) 

Art. 220 — Quo warranto — Who can apply 

~T Election to Municipal Committee on basis of 
electoral roll prepared in accordance with delimita- 
tion of wards — Delimitation proved illegal — Peti- 
tioner not residing in ward affected by delimita- 
tion — Still he can apply — Elections. AIR 1961 
Punj 105, Rel. on. 1965 Cur LJ 279: 67 Pun I LR 
452: ILR (1965) 2 Punj 174. 

——Art. 226 — Challenging Municipal election 

Objection common to all — Private relator if can 
apply for quo warranto. 

Jhe nonmd rule is that a petition under 
ArL --(> can only be made bv a person who 
lias some light and whose right has been infring- 
ed. This rule, however, is not an inflexible or an 
absolute one. In proceedings lor a writ of quo 
warranto, the applicant does not seek to enforce 
any right of his as such, nor does he complain of 
non-performance of anv dutv towards him What 
T m question is the right of the non-appiicant to 
Hold the office. It is enough for its issue that the 
relator is a member of the public and acts bona 
ule. In India, the High Court's power to do 
justice in such cases is further clarified bv the inser- 
V 0 ; 1 words “for any other purpose” in 

1 ' . question the title to a municipal 

corporate office or public corporation or anv unit 

I Government, the petitioner need not be a' mem- 
hi or the Municipal Council or other governing 
body but need only be a resident of the area under 
the Government or control of that body. A private 
relator can in effect assail the whole corporation, 
and (he information will not be refused AIR 1952 
‘>■‘5, ,33 °, 2 nd AIR 1957 Madh Pra 60 and AIR 
Vi'i" ,£i d Relied on. ILR (195S) Punj 1938: 

,!w 9 „ , 1 "" ) S3 (S3 ’ S(i ’ 87 > lPt A) (Prs 5, 7, 12, 

~ *^ r L --6 Quo warranto — Who can annlv 
! ( l r T~. ( ^ r dcr under S. 12 (5) of Rajasthan Town 
Municipalities Act (Will of 1951) — Application 
l>> members of Munieipal Board is niainlainablc 
— (Municipalities — Rajasthan Municipalities Act 
(Will of 1951). S. 12 (5)). 1958 Raj LW 190: 

ILR (1957) 7 Raj 241: AIR 1957 Raj 75 (76) 

(Pt A) (Pr 5) (I)B). 
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I 


ARTICLE 227 
SYNOPSIS 


4. Power, whether includes power to transfer. 


(Constitution of India (1950), Art. 227.) 

1. Scope of applicability. 

"2. This Article and Article 22G. 

•3. Nature aud scope of power. 

(a) DHTerence between power of High Court 

under Government of India Act. 1935 
and this Article. 

(b) Power is both judicial aud administra- 

i live. 

(c) Power, a discretionary one. 

(d) Interference only when error or defect 

has caused substantial miscarriage of 
justice. 

, (**) Power cannot be used to correct mere 

'« errors in decision on question of law 

or fact. 

(i) Mistakes of law. 
i (d) Findings of fact. 

(iii) High Court's power to re-appreciale 
evidence. 

(f) Power to be exercised to keep Courts 

J un( * Tribunals within limits of their 

authority. 

(g) Lower Court acting without Jurisdiction. 

(i) Instances of orders without Jurisdic- 
tion. 

(ii) Orders which are not without juris- 
diction. 

(h) Illegal exercise of Jurisdiction. 

(I) Refusal or failure by lower Court to 

exercise Jurisdiction or to do its 
duly. 


5. High Court. 

See also Ibid, Art. 228. 

G. “AH Courts and tribunals”, 
fa) “Courts.’* 

(b) “Tribunals.” 

(c) All tribunals exercising judicial or 
quasi-judicial functions are amenable to 
supervisory jurisdiction. 

(d) Custodian of evacuee property. 

(e) Authorities under Rent Control Acts. 

(f) Revenue Courts and Tribunals. 

(g) Flection Tribunal. 

(h) Authority under Motor Vehicles Act. 

(i) Authority under Payment of Wages Act. 

(j) Industrial Tribunals and Labour Courts. 

fk) Decision of authority under Minimum 
Mages Act. 

(1) N.vaya Panchayats. 

(ui) Collector aclin« under Land Acqulsl- 
lion Act. 

7. Revision and power of superintendence. 

8. Power conferred Is not an appellate power. 

9. Ollier remedy open. 

(a) Jurisdiction under Article not barred by 
existence of another remedy. 

(I>) Impugned order open to revision. 

(c) Relief obtainable by suit. 

(d) Availability of remedy under Art. 226. 

10. Laches. 

1 1. Limitation. 


(j) Refusal or failure to proceed with case. 
(Ja) Bias. 

(k) Conflict of jurisdiction. 

(l) Illegal orders. 

(m) Patently e roneous decisions. 

(i) Patent errors — Test of. 

(il) Errors of law apparent on record. 
(Iii) Patent error of fact. 

(n) Contravention of principles ol natural 

Justice. 

(i) Administrative orders. 

(Ii) Orders of contractual domestic tri- 
bunals. 

(Hi) Orders made in departmental en- 
quiry. 

(iv) Proceedings under Sea Customs Act. 

(v) Disciplinary proceedings of University. 

(vi) Proceedings under Motor Vehicles 
Act. 

(o) Cases where the High Court may not 
interfere. 

(p) Interlocutory orders. 

(q) Discretionary matters. 

(i) Disco* cry and inspection. 

(ii) Slay of proceedings. 

(Hi) Amendment of pleadings. 

( i ' ) Oilier cases of discretionary orders. 

(r) Subsequent events. 

h) "J'H <‘un be passed bv 

the High Court. 

cVoi. 4.] Fn.D. 79. 


12. Statutory bar. 

13. Election disputes. 

14. Contempt of Court. 

15. Retrospective application. 

1G. Territorial Jurisdiction. 

* 

17. Application under Article. 

(a) Person entitled to apply. 

(b) Parties. 

(c) Duty to make full disclosure of material 


18. Suo molu exercise of power. 

19. Procedure. 


20. New plea. 

21. Appeal. 

22. Rules of High Court. 

23. Exemption of Military Courts and Tribunals. 

1. Scope and applicability. 


Sr - 11 h - loner S2T.. b J 

Per Majority (Sarkar. J. : dubitante) An a 1- 
mm, Mauve Tribunal cannot ignore the law , 
.lard by the highest Court in the State. Takne 
into consideration the provisions of \ r U 2 is 

22ti and 227 of the Constitution ot India it would 
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be anomalous lo suggest that a Tribunal over 
which the High Court has superintendence can 
ignore the law declared by that Court and start 
proceedings in direct violation of it. If a Tri- 
bunal can do so. all the subordinate Courts can 
equally do so. lor there is no specific provision, 
just like in the case of Supreme Court making the 
law declared by the High Court binding on sub- 
ordinate Courts. It is implicit in the power of 
supervision conferred on a superior Tribunal that 
all the Tribunals subject to its supervision should 
conform to the law laid down by it. East India 
Commercial Co., Ltd.. Calcutta v. Collector of 
Customs Calcutta, (1963) 3 SCR 338: (1963) 1 
SCA 622 : AIR 1962 SC 1893 (1898, 1904) (Pt D) 
(Prs 14, 29). 


Constitution — Burden of proof — (Stamp Act 
(1899), Ss. 40, 45, 56 and 57)— (Svidence Act (1872) v 
Ss. 101 to 104). See Civil P. C. (1908), S. 9. AIR 
1959 Orissa 144. 

Ar *« 227 — Proceedings before Industrial 

Court — Writ proceeding — Propriety of. See 
Bombay Industrial Relations Act (11 of 1947), Sec- 
tion 85. 1959 MPLJ (Notes) 154. 

Art. 227 — Scope — Decision of Appellate 
Authority constituted under R. 73, Motor Vehicles 
Rules — High Court acting under Articles 225 
and 227 cannot exercise appellate jurisdiction. 
See Ibid, Art. 226. AIR 1955 Nag 199 (DB). 


Art. 227 — Scope. 

The plain language of the article clearly shows 
that clauses 2 and 3 do not. in any way, affect 
the provisions of the first clause and hence the 
contention that t lie power of supervision has lo 
be exercised in the manner similar to that laid 
down in clauses 2 and 3 of Art. 227 is not correct. 
1954 AMLJ 1 : AIR 1954 Ajmer 33 (35) (Pt B) 
(Pr 7). 


Arts. 227, 233, 234. 235 and 309 


— Restric- 
tion of the High Court general control and supe- 
rintendence of Courts within the State — Art. 235 
— “Conditions of service’’ explained — A condi- 
tion of service ousting the High Court’s power un- 
der Art. 227 or Art. 235. to take disciplinary action 
is ultra vires. See Andhra Civil Service (Disci- 
plinary Proceedings Tribunal) Rules (1953), R. 4 
(1) (a) and (b) and (2) Proviso. AIR 1955 Andhra 
65 (DB). 


Art. 227 — Administration of Justice in Khasi 

and Jaintia Hills Rules, R. 36 — Applicability of 
Rule to revenue matters confined to settlement of 
lands — High Court whether has power of supe- 
rintendence in its revenue jurisdiction at least over 
such matter. See Administration of Justice in 
Khasi and Jaintia Hills Rules, R. 36. AIR 1953 
Assam 192. 

Art. 227 — Extent of the powers of High 

Court — Limitations on powers. See Ibid, N Art. 
226. AIR 1956 Bom 530. 


2. This Article and Article 226. 

• Art. 227 — Powers of High Court — Art- 

226 — Difference. 

The powers of judicial interference under Art. 

227 with orders of judicial or quasi-judicial nature 
are not greater than the powers under Art. 226. 
I nder Art. 226, the power of interference may ex- 
tend to quashing an impugned order on the 
ground of a mistake apparent on the face of 
the record. But under Art. 227 the power of 
interference is limited to seeing that the tribunal 
functions within the limits of its authority. Nag- 
c-ndra Nath Bora v. Commr. of Hills Division and 
Appeals, Assam, 36 Mvs LJ 389: (1958) SCA 572: 
(1958) SCJ 798 : 1958 SCR 1240 : AIR 1958 SC 398 
(413) (Pt F) (Pr 30). 

9 Art. 227 — Arts. 227 and 226. 

While in a certiorari under Art. 226 the High 
Court can only annul the decision of the Tri- 
bunal, it can, under Art. 227, do that, and also 
issue further directions in the matter. I lari 
Vishnu v. Ahmad Ishaque, 1955 Mad WN 449: 
(1955) 1 MLJ (SC) 157 : (1955) SCJ 267: 1955 
Andhra WR (SC) 157 : 1955 All WR 339: 1955 
SCR 1104 : 1955 NLJ 1: 1955 SCA 105: AIR 1955 
SC 233 (243) (Pt II) (Pr 20). 

a Art. 227 — Scope — Distinction between 

this article and Art. 226. See High Court Rules 
and Orders — Allahabad High Court Rules (1952), 
Chap. VIII, R. 5. AIR 1957 AH 414 (FB). 


Art. 227 — Bombay Tenancy and Agricultural 

Lauds (Vidarbha Region) (Amendment) Act (44 of 
1963) — S. 6 docs not apply to proceeding pending 
before High Court in petition under Art. 227 against 
order of Tribunal. Sec Tenancy Laws — Bombay 
Tenancy And Agricultural Lands (Vidarbha Re- 
gion and Kutch Area) Act (99 of 1958), S. 38. 
AIR 1955 Bom 76. 

Art. 227 — Scope of article — Article whether 

deals with right of litigant to any remedy — 
Power conferred on Court under if disentitles liti- 
gant from seeking writ under Art. 226. Sec Ibid, 
Art. 226. AIR 1951 Bom 423 (DB). 


Art. 227 


Jurisdiction of High Court under 


Constitution, Art. 227 


Not original but revi- 


sional — Judgment of single Judge in proceedings 
under Art. 227 — Not appealable. Sec Kerala 
High Court Act (1958), S. 5. 1961 Kcr LT 823. 


Arts. 227. 226 — Civil P. C. (1908), S. 9 — 

Ouster of Civil Courts’ jurisdiction — Suit for 
refund of stamp duty and penalty paid under 
Stamp Act — Maintainability — Jurisdiction 
whether ousted because of Arts. 226 and 227 ol 


• Art. 227 — Scope of articles 226 and 227. 

See Ibid, Art. 226. AIR 1955 All 113 (FB). 


Arl. 227 — Judicial powers conferred under 

— Compared with powers under Arl. 226. 

While Art. 226 concedes to the High Court vast 
powers of what may be called judicial review or 
control by issue of writs, directions and orders 
over all Courts within its jurisdiction, Art. 227 
seems to be for securing administrative supervi- 
sion not easily exercisable by such writs etc. Arts. 
226 and 227 are thus supplementary. The limited 
judicial powers under Art. 227 are intended for 
and are merelv. ancillary to such administrative 
control. 1952 Crl LJ 1695: ILR (1952) 1 All 558: 
AIR 1952 All 963 (972) (Pt F) (Prs 61, 62, 63) 
(DB). 

Art. 227 — Powers of superintendence 

Scope. 

In exercise of the powers of superintendence un- 
der Art. 227 of the Constitution, the High Court 
cannot exercise the powers exercisable under Art.- 
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226 and the power conferred by Art. 227 is not 
in any way controlled by the power exercisable 
by the High Court under Art. 226. According to 
the rules framed by the High Court (All.) the 
application under Art. 226 has to be heard by a 
Bench while that under Art. 227 can be heard 
by a single Judge. 1952 AWR (HC) 165: 1952 All 
Crl R 55: 1952 ALJ 161 : 1952 Cr LJ 1520: 1952 

HI) (I1C) 101 : AIR 1952 All 843 (844) (I»t A) 

(Fr 4). 

Art. 227 Powers of High Court under this 
article and Art. 226 — Difference between. 

The powers of High Court under Art. 227 are 
not wider than the powers conferred by Art. 226 
But lor all practical purposes thev are co-equal 
except that under Art. 227 the High Court has 
superintendence only over Courts and tribunals 
whereas under Art. 226 it has supervisory juris- 
diction over any person or authority including 
Government. (1964) Andh LT 72: (1964) 1 Andfi 

* * m 


Art. 227 


DitTerence. See 

(DB). 


Powers under 
Ibid, Art. 226. 


Arts. 227 and 226- 

AIR 1954 Bom 171 


Art. 227 — Art. 227 and Art. 226. 

Art. 227 has no concern with the writs at all. 
It is concerned with providing the High Courts 
with power to superintend over the work of the 
Courts and tribunals; it is Art. 226 which is eon 
cerned will) the wrils and it is necessary to keep 
the two Articles distinctly in mind. There may 
he cases where both these Articles may apply 
avid there may he cases where only one of them 
may apply. K cannot l>c said that whenever 
there is a case under Art. 227 of the Constitution 
*!'*• 226 must necessarily apply. 1954 BLJH 594: 

».>;> (> LJ 591: 33 Fat 990 : AIR 1955 Fat 118 
(129) (Ft B) (Fr 5) (DB). 

~ Arls. 227, 226 Power of superintendence — 

Comparison with powers under Art 226 .\o 

Interference merely on around that' order was 

erroneous — Punjab Commodities Price Marketing 
and Display Order (1962), S. 3 (a). 

00-1 ,K /? ONVCrs . 01 • lK,icial interference under Art. 

with orders ot judicial or quasi-judicial 
nature are not greater than those under Art. 226. 
Under t lie latter Article the power ot interference 
mav extend to quashing an impugned order on 
he ground of mistake apparent on the face of 
he record, but under Art. 227 the power of intcr- 
lercnce is limited to seeing that the Tribunal func- 
Imns within the limits of its authority. More- 
over power under Art. 227 is always to he exer- 
cised most sparingly and only in appropriate cases 
and is clearly not meant lor correcting mere 
errors of fact or even of law. 

Where it has not been shown that the officers 
concerned have m any way travelled beyond the 
scope of their jurisdiction or have erroneously re- 
used to perform their duty imposed upon them 

!' , w { }\ vn (Vrn d their orders are erroneous 
hat w ould not by itself warrant correction of the 

r 7 of ,hc Constitution. AIR 
1Jt) ~ 1 uni 11/ and AIR 1958 SC 398, Foil. 

An order under the provisions of S. 3 (a) of 

r , 1 " n, ; lI) Commodities Price Marketing and Dis- 

cr V . < ’ r ri- l9 f ' .i™""" 1 ll( ' interfered with 
Ilrd the ° f „ 1C Omshlulion on the around 

work Inn i J 0,1 ’\ e shop was conducted beyond 
( |Jw’ l !''i‘ l | S , ,'Ll' 1 ’ ior, " ln is only technical. 

(EFi; 47 V^unjf 1JOi ’ (2) CH U 701 (7,H - 7,1 

“—Art. 227 -- Article does not in terms provide 
wn,s and ,s distinguishable in this respect 
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from Art. 226 which alone provides for writs, 
AIR 1962 PuoJ 467 (470) (Ft B) (p r 13). 

3. .Nature and scope of power. 

(a) Difference between power of High Court 
under Government of India AcL 1935 
and this Article. 

(b) Power is both judicial and administra- 
tive. 

(c) Power, a discrelionary one. 

(d) Interference only when error or defect 

lias caused substantial miscarriage of 
justice. 

(c) 1 ower cannot tic used to correct mere 
errors in decision on question of law or 
fact. 

(i) Mistakes of law. 

(ii) Findings of fact. 

(iii) High Courts power to reappreclaR 
evidence. 

(f) Power to be exercised to keep Courts and 

tribunals within limits of their autho- 
rity. 

(g) Lower Court acting without jurisdiction. 

(i) Instances of orders without jurisdic- 
tion. 

(ii) Orders which arc nol without jurisdic- 
tion. 

(h) Illegal exercise of jurisdiction. 

(i) Refusal or failure by lower Court to exer- 

cise jurisdiction or to do its duty. 

(!) Refusal or failure to proceed with case 
(ja) Bias. 

(k) Conflict of jurisdiction. 

(l) Illegal orders. 

(m) Patently erroneous decisions. 

(j) Patent errors — Test of. 

f!i> b rror ot law apparent on record. 

(id) Patent errors of fact. 

(n) Contravention of principles of natural 
justice. 

(j) Administrative orders. 

(ii) Orders of contractual domestic tri- 
bunals. 

(iii) Orders made in departmental en- 
quiry. 

fiv) Proceedings tinder Sen Customs Act. 

( y ) niselpMnnrv proceedings of University. 

*'•) I roceedmgs under Motor Vehicles 
Act. 

(o) Cases where the High Court mnv nol 
interfere. 

(p) Interlocutory orders. 

(q) Discretionary matters. 

(i) Discovery and inspection. 

(ii) Stay of 

proceedings. 

(iii) Amendment of pleadings. 

( /y Other cases of discretionary orders 

(r) Subsequent events. 

(s) Nature of orders that can be passed by 

the High Court. J 

3. Nature and scope of power. 

-Art. 227 — Powers of High Court — Nature 


and scope. 

1. The superintendence referred lo in Art °°7 of 
the Constitution includes judicial superintendence 
->. The power conferred bv the Article is wide but 
not unlimited. 1 he exercise ot the power is 
discretionary and relief under the Article cannot 
he claimed as a matter ot right. The principles 
regulating the exercise of (he power arc general v 
speaking the same as the principles on which 
wilts can be issued under Art. 226 hut in a 
sense wider 3. The power under the Article can 
he exercised even m those cases in which no an 
peal or revision lies in the High Court. 4 The 
power should nol ordinarily he exercised if am- 
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other remedy is available. 5. The power should 
not be used to correct mere errors of fact or 
law. 6. I he power is to be used sparingly onlv 
in appropriate cases. ILR (1958) 2 All 874 : 

1958 All LJ 315: 1958 All WR (HC) 445: AIR 
1958 All 450 (404) (Pi A) (Pr 30) (DB). 

Arts. 227, 228 — Contempt of Courts Act 

(1952), Section 3 — Power of superintendence if 
gives power to punish — (Words and Phrases — 
'Subordinate”). See Contempt of Courts Act 
(1952), S. 3. AIR 1950 All 258. 

(Overruled on another point in AIR 1962 All 
315 (FB).) 

• Art. 227 — Powers of superintendence. 

The Court's powers of superintendence arc exer- 
cised primarily through S. 115 of the Civil P. C., 
and Art. 226 of the Constitution and Art. 227 
confers upon it supplementary power not differing 
substantially in content but exercisable in cases 
to which those provisions are not appropriate. 

It is not the dutv of the High Court in the 
exercise of its powers of superintendence to 
correct mere errors of fact or law unless the 
latter are apparent on the face of the record 
and there is no adequate allernative remedy. Nor 
should it so exercise its power of superintendence 
as to effect an alternation in the judicial system 
the maintenance of which it should be its object 
to uphold. 1955 All LJ 024 : 1955 All WR (HC) 
516 : AIR 1955 All 673 (676) (Pt D) (Prs 15; 16) 
(DB). 

• Art. 227 — Scope of article — Powers un- 

der Art. 227 — When exercised. See Ibid, Art. 
226. 1955 Cri LJ 296: AIR 1955 All 113 (FB). 

—Art. 227 — High Courts' power of superinten- 
dence — Nature and extent of — U. P. Panehayat 
Raj Act (26 of 1947), S. 85 (5). 

A reading of the entire Art. 227 of the Consti- 
tution of India in the light of the antecedent 
law on the subject leads one to the irresistible 
conclusion that the purpose of the Constitution- 
makers was to make the High Court responsible 
for the entire administration of justice and to 
vest in the High Court an unlimited reserve of 
judicial power which could be brought into play 
•at any time that the High Court considered it 
necessary to draw upon the same. Springing as 
it does from the Constitution, which is the parent 
of all Acts and Statutes in India, the fact that 
the judgment or order of a Court or tribunal has 
been made final by an Act or the fact that the 
body performing judicial functions is a special 
tribunal constituted under a Statute cannot be 
set up as a bar to the exercise of this power 

by the High Court. The prohibited area is to 

ibe found within the four corners of the Constitu- 
tion itself and nowhere else. The fact that these 
unlimited powers are vested in the High Court 
should, however, make the High Court more 
cautious in its exercise. The sell-imposed limits 
of these powers are established and laid down 

by the High Courts themselves. These powers 

cannot be exercised unless there has been an un- 
warranted assumption ol jurisdiction not possess- 
ed by Courts or a gross abuse of jurisdiction pos- 
sessed by them or an unjustifiable refusal to 
exercise a jurisdiction vested in them by law. 
Apart from matters relating to jurisdiction, the 
High Court may be moved to act under it when 
there has been a flagrant abuse of the elementary 
principles of justice or a manifest error of law 
patent on the face of the record or an outrageous 
miscarriage of justice which calls for remedy. Un- 
der this power, the High Court will not be justifi- 
ed in converting itself into a Court of appeal and 
subverting findings of tact by a minute scrutiny 


of evidence or interfering with the discretionary 
orders of Court. Further, this power should not 
be exercised, if there is some other remedy open 
to a party. Above all, it should be remembered 
that this is a power possessed by the Court and 
is to be exercised at its discretion and cannot be 
claimed as a matter of right by any party. Case 
law referred. 

Consequently, notwithstanding the provisions of 
S. 85 (5) U. P. Panehayat Raj Act, the High Court 
can exercise its powers of superintendence over 
proceedings of the Panehayat Adalat or any order 
passed in revision therefrom. 1952 All LJ 493: 
1952 All WR (HC) 547 : 1952 All Cri C 146 : 1952 
Cri LJ 1282 : AIR 1952 All 788 (792; 793) (Pt B) 
(Prs 14, 15, 17). 

Art. 227 — Power of superintendence — Ex- 
tent of — Order under S. 160 U. P. Municipalities 
Act — Interference — Municipalities — U. P. 
Municipalities Act (2 of 1916), S. 160. 

The power of superintendence under Art. 227 
of the Constitution of India is limited in its chara- 
cter. It is exercised when there is refusal by 
an inferior tribunal to exercise a jurisdiction vest- 
ed in it or when there is an exercise of a juris- 
diction which is not vested in that tribunal or 
to correct some error apparent on the face of 
the record which may arise from some defect 
or informality in the proceedings. The power is 
not exercised to correct mere errors of law or 
errors of fact not involving defect of jurisdiction 
or procedure. 

Hence, where an additional District Magistrate 
hearing an appeal under S. 160, U. P. Municipali- 
ties Act, sets aside the order of enhancement of 
assessment made by the Revising officer, the order 
even if wrong in law, cannot be interfered with 
under Art. 227. when the order is passed in the 
exercise of his jurisdiction and there is no de- 
fect or error of procedure adopted by him. 1952 
All LJ 108: 1952 RD (HC) 104: AIR 1952 All 505 
(505, 506) (Pr 6). 

Art, 227 — Jurisdiction of High Court — 

Nature and extent of. See Ibid, Art. 226. AIR 
1957 Assam 182 (DB). 

Art. 227 — Power of Superintendence — Scope 

— Decision of tribunal based on extraneous con- 
siderations or on an error on jurisdictional point 

— High Court can and should interfere under Art. 
227 — Erroneous decision on question of presump- 
tion of S. 56, Bengal Tenancy Act resulting In 
avoidance of its application — Decision can be 
set aside under Art. 227. 

If the decision of a tribunal can be shown to 
be arbitrary and devoid of reason or erroneous 
on the face of it or to be based on an error on 
a jurisdictional point, or when the tribunal in 
exercising its jurisdiction has taken recourse to 
considerations extraneous to the rules of construc- 
tion and thereby wrongly exercised the jurisdic- 
tion then by the exercise of power of superin- 
tendence under Art. 227, of the Constitution the 
High Court can and should revise the said deci- 
sion. AIR 1963 Cal 409. Re), on. AIR 1965 Cal 
212 (214) (Pt A) (Pr 15) (DB). 

Art. 227 — Power of superintendence — Juris- 
dictional error — What is. 

If an error, whether of fact or law is such that 
the erroneous decision resulted in the tribunal 
exercising jurisdiction, not vested in it bv law. or 
in its having failed to exercise jurisdiction vested 
in it by law, that will come within the scope ol 
Art. 227 of Constitution. This error may have 
resulted from a violation of rules of natural 
justice by taking into consideration matters, whicn 
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are extraneous and irrelevant, or by substituting 
judicial consideration by bias, based on suspicion 
arising from those extraneous matters or from 
any other cause whatsoever but if it has affected 
the assumption or exercise of jurisdiction as en- 
visaged above, it will be a jurisdictional error for 
purposes of the Article. LR 36 IA 113, Rel. on. 
67 Cal \VN 170: (1064) 15 STC 186: AIR 1063 
Cal 400 (413) (Pt B) (Pr 12) (DB). 

Art. 227 — Powers of High Court in revision 

— Nature and scope of — No irregularity or error 
in exercise of jurisdiction by Court below — In- 
terference with its order. See Houses and Rents — 
W. B. Premises Rent Control (Temporary Provi- 
sions) Act (17 of 1950), S. 14 (4). ILR (1958) 1 
Cal 325. 

Art. 227 — Power of superintendence — Nature 

and scope. 

I he jurisdiction which High Court exercises un- 
der Art. 227 is not merely supervisory, taking that 
word in its ordinary acceptation. There must he 
something which goes to the root of the matter 
before High Court can feel called upon to inter- 
fere under the provisions of that Article. 

The power of supreintendence conferred by Art. 
227 has to be exercised sparingly and only in 
appropriate cases in order to keep the Courts and 
I ribunals within the bounds of their authority 
and not to correct mere errors. Where there has 
been not mere mistakes in the exercise of jurisdic- 
tion but the order complained of has been made 
in complete disregard of the provisions ot the law, 
interference is called for. 60 Cal \VN 241: ILR 
(1057) 2 Cal 855. 


Art. 227 — Scope 


Arbitrator committing 


error in applying Rule 720, Calcutla High Court, 
Ci\il Rules and Orders — (High Court Rules and 
Orders — Calcutta Civil Rules and Orders, Rule 
720). 

On an application under Art. 227 of the Con- 
stitution it is not open to the High Court nor can 
it be proper, to embark upon an examination of 
the evidence and substitute for the decision of 
the Court or tribunal below, its own decision. 
Article 227 is intended to authorise the High Court 
to see that the Courts or Tribunals which cannot 
be controlled under Section 115 of the Code of 
C. P. are kept in their proper places and that 
they exercise their jurisdiction in accordance with 
the provisions of the laws they administer. If 
the Court or the tribunal concerned does not ex- 
ceed jurisdiction and if it does not depart from 
the principles that it is enjoined to follow by the 
statute or other law concerned, there can he no 
occasion for interference under Art. 227 of the 
Constitution, with the substance of the decision 
upon a further examination of its merits. 

Where the arbitrator applied certain principles 
with regard to award of costs, which he thought 
were embodied in and warranted by Rule 720 of 
the Calcutta Civil Rules and Orders, but no such 
principles were either warranted by or were 
embodied in the rule, the arbitrator committed an 
error which could be corrected under Art. 227. 
57 CWN 601: AIR 1053 Cal 702 (702, 703, 704) 
(Pt U) (Prs 1, 8) (DB). 

Art. 227 — Powers under — Exercise of — 
Order of appellate Court passed without Juris- 
diction. 

I he High Court’s power of interference with 
decisions ot tribunals within its jurisdiction under 
Art. 227 of t he Constitution should, no doubt, be 
sparingly exercised, but such power should and 
must he exercised in a case where an appellate 
Court lias acted without jurisdiction. ILR (1052) 


2 Cal 360: 55 CWN 611: AIR 1951 Cal 554 (567) 
(Pt C) (Prs 38, 39) (DB). 

Art. 227 — High Court's power — Its extent. 

See Ibid, Art. 226. AIB 1063 GuJ 283 (DB). 


Art. 227 — Interference under — Conditions, 

Where an appellate authority acts with material 
irregularity in the exercise of its jurisdiction in 
that it comes to a finding quite arbitrarily and in 
the teeth of the unrebullcd evidence produced by 
a party, it is a fit case for interference by the 
Judicial Commissioner’s Court in exercise of its 
powers of superintendence under Art. 227 of the 
Constitution AIB 1052 Ilim Pra and Bilaspur 18 
(20) (PI B) (Pr 8). 


Art. 227 — Superintendence. 

The powers enjoyed under Art. 227 must be 
restricted to cases where there has been a grave 
dereliction of duty or flagrant abuse of any funda- 
mental principles of law and natural justice, and 
they must further be confined to cases where no 
other adequate or prompt remedy is available. 
Case-law Rel. on. ILR (1053) Ilvd 88: AIR 1953 
Hyd 135 (136) (Pt A) (Pr 4) (DB). 

“ — —Art. 227 — Scope — When the Tribunal has 
jurisdiction to come to the conclusion that it 
did and pass the order it has passed, and there 
is no lack of evidence to support the conclusion 
reached by Hie Tribunal, the jurisdiction of the 
High Court under Art. 226 of the Constitution is 
not attracted. The invocation of Art. 227 as well 
does not widen the circumstances in which a 
writ of certiorari will issue. Case law discussed. 
See Ibid, Art. 226. AIR 1058 Kcr 192 (DB). 


Art. 227 


Scope 


Where the Constitution in its wisdom has left 
the power of superintendence undefined it would 
not be proper to prescribe any rule which would 
limit it. J lie real object of superintendence is 
that the power may be exercised with reference 
to the circumstances of each particular case io 
such a way as to secure the furtherance of justice. 
In order to achieve its end, the power of superin- 
tendence under Art. 227. Constitution must remain 
fluid. Madli BL.J 1954 HCR 953: Madh BLR 
1055 (Civ) 10G: AIR 1955 Madli Bha 21 (23) (Pt A) 
(Prs 6, 7). 
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[Reversed on another point in AIR 1961 SC 


Art. 227 — Power under — How to be ex- 
ercised. AIR 1955 NIC (Madh Bha) 5034 (DB). 

Art. 227 — Power of superintendence to be 

exercised most sparingly and in appropriate cases 
—Decision by District Judge in appeal under M. B. 
Sthan Niyantran Vidhan — District Judge not 
acting beyond bounds of his authority — Power 
of superintendence will not he exercised — Houses 
and rents — M. B. Sthan Niyantran Vidhan (1950). 
S. 9 (3). AIB 1955 NIC (Madh Bha) 3860 (DB). 

Arts. 227 and 226 — High Court when can 

interfere with decision of Election Tribunal See 
Ibid, Art. 226. AIB 1953 Madh Bha 107 (DB). 

Art. 227 — Nature of Jurisdiction — Order of 

Master, on question of court-fee — Interference 
— Error on face of record. 

I lie jurisdiction vested in the High Court by 
Art. 227 is a very limited one. Practically, the 
principles which would apply in deciding whether 
a writ of cerliorari could issue under Art. 226 
of t lie Constitution will also apply in deciding whe- 
ther under Art. 227 of the Constitution, an" order 
the correctness ot which is impugned, can be set 
aside. 
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jurisdiction of the High Court under Art 
— ' cannot I> c invoked to set aside or correct an 
order passed by the Master of the Hi R h Court 
f ,h Onginal Side, in proceedings on appeal 
preferred against a decree and judgment on the 
original side, in the matter of court-lee payable on 
me memorandum of appeal, against which order 
mere is no appeal under the Court-fees Act. 

there is no error apparent on the face of the 
record to justily interference under Art. 227. 70 
*■«* ™ s -*l : 1957 Mad \Vi\ GOO: (1057) 2 Mad 
LJ 387: AIR 1958 Mad 242 (242, 243) (Prs 3, 4, 6). 

Art. 227 Powers under when can he exer- 


cised. 

Article 22/ coniers on the High Court powers of 
superintendence and control over subordinate Tri- 
bunals. hut these arc powers to be exercised 
S? fi de M C o l r ft c P l i on T al circumstances. ILR (1955) Mys 

, Lal L L J 571: AH* 1956 Mys 7 (8) 


(Pt D) (Pr 4) 
Art. 227 


(OR). 

Power of superintendence 


Limits of. 

r J f h01 !^. dl( : powcr of superintendence would in- 

an!?' c ™ \ reVle "'; ,hc , po " er ^ not unlimited 
and cannot be employed to correct every form 

of hardship. I lie ordinary rule is that the 

wo P uId°s n° Url - 1 ! av . in ^ P (,wei * of superintendence 
' ul l scldoin interlcre on questions ail'ccling the 

meiits ol the decision except when (lie matter 

comes up on appeal. ILR (1953) Cut G82: AIR 1954 
Orissa 07 (08) (Pt B) (p P 4) (DB). 

Naluic and scope of power of 

ITrclscd W P~ ) Vh<?n 8hou,d the Power be 
exercised. 8ee Panchayats — Patiala Panrlnvit 

Act (13 of 2000), S. 49. AIR 1952 Pepsu 130. 

Prvmrn t u- Noticc . of a PPl i< ;i I ion under S. 1.V 
Payment of Mages Act served only three davs 

of'crnnb dalC °o lu ' :1rinK — Appearance of clerk 
- Fv n,l~ Pravt ;r lor adjournment - Refusal 
. P . proceedings — If justified — Pro- 
cedure tainted with material irregularity — 

Sce^P a v men t U i' f ° \v ^ * T‘ °‘ lhe (Constitution. 
19G3 Punj 122 ' V “* CS Act (193,5) ’ S - 15 - AIR 

— — Arl. 227 Art. 38 seeks to secure justice to 

powers in i? P i pr / ority , " Constitution vests wide 
puroose 1 r \ C ? urls , under Art. 227 for same 

ssnk.is powers - ^ 

lette^ r «»»»H *" 1 ,"7. 1> « n f ,la y a » failing to function with 

raIl^? d fn SPlri, ii> f ,0 , w crca,ln « » — Interference 

fhaJiri » u" 1* a nc hay a Is — Punjab Gram Pan- 
eha>af Act (4 of 1953), S. G6). 

P b ,,1C Pun .iab Gram Panchayat Act 
the 1 anchayats are enjoined to act according to 

e principles ot justice, equity and good con- 
science. Where a Panchayat fails correctly to 
unction within the letter and sprit of the law 
creating it, interference is called lor. ILR (1959) 
Funj 1778: AIR 1900 Punj 35 (39) (Pt D) (Pr 7). 

——Art. 227 — Nature and scope of powers of 
High Court. 

The power of superintending control conferred 
h / * rt - ' s similar to the control exercised by 
the Courts of King's Bench over the inferior Courts 
of England under the Common law. The constitu- 
tional supervisory power is indefinite in chara- 
cter hut unlimited in extent. The Court in the ex- 
ercise of that power will he justified in prohibit- 
ing inferior Courts in all cases where (1) they 
are threatening to proceed or are proceeding in 
a matter ot which they have no jurisdiction, and 
where they, although possessing jurisdiction 
are exercising or about to exercise it erroneously. 


t .i! n - ,USl,< i? and irr<? paiable injury would 

Ibnr! 1 t0 - l i he appll 5 ant if ,,le y should do so and 
there exists no adequate remedy by appeal or 

Tr tl -R. P p * LR 282: (1958-59) H ELR 

rili dir, ( ,b? 8 L P “ n * 1776: AIR 1958 Punj 409 
(414, 41*>) (Pt B) (Prs 20, 21, 22). 

—-Art. 227 — Error of law. 

The High Court has been given extensive 
powers ol superintendence over all the tribunals 

Hhrh h r are ? V€n * rea ! er than th °se enjoyed by the 
Hiji Court under the Government of India Act 

Herne, where the decision of the tribunal pro- 

in voIvp ?/ 1 if Y° nR V 1 f W ° f Iaw and the Question 
\vnni i # r general importance the High Court 
uould interfere in revision. (’50) 3 Sau LR 229. 

-Art. 227 \\ hen can be invoked. 

No doubt Art. 227 empowers the High Court to 

m at [n rs G 'unf a'* 1 ?? we J! as in administrative 
Sh ,1 tll B lhe wi< er lhe powers granted by 
statute, the more caution is needed in their ex- 
orcise. Anything like (be generous invocation of 
this article in judicial matters would bring the 
case work of subordinate Courts to a standstill. 

I hose powers are meant to be exercised only 
\\ Jieie there is a very general question involved or 
the subordinate machinery entrusted with the ad- 
ministration of justice is collapsing, or the 
subordinate Courts are moving on lines fraught 
with great danger to the public in general. This 
article, cannot be invoked simply because a litigant 
has a very common and oft-recurring grievance 
with an order of a subordinate Court e.g. an order 
admitting evidence alleged to be inadminissible. 
AIR 1952 Yin Pra 4 (0) (Pt B) (Pr 11). 

3 (a). Difference between power of High 
Court under Government of India 
Act, 1935 and this Article, 

Art. 227 — (Per Agarawala J.) Under the 

present Constitution in Art. 227 there is not to 
he found any provision corresponding to S. 224 
(2) of the Government of India Act, 1935. The 
High Courts have now judicial powers of superin- 
tendence. Case law referred. ILR (1952) 1 All 
558 : 1952 Cri LJ 1095 : AIR 1952 All 963 

(960) (Pt C) (Pr 19) (DB). 

Art. 227 Scope of the power of superin- 
tendence. 

Ei. Art. 227 of the Constitution there is no such 
restriction on the power of superintendence as 
was imposed by sub -s. (2), S. 224 of the Govern- 
ment ot India Act, 1935. Now the power of 
superintendence is exactly what it was up to 1935. 

In exercise ot it the High Court can check the 
assumption or excess of jurisdiction by Panchayati 
Adalats or compel them to exercise their jurisdic- 
tion and do their duty. 1951 ALJ 305: ILR (1951) 

2 All 521: 52 Cri LJ 984 (2): AIR 1951 All 667 


22) (I)B). 

Nature of remedy. 


(674) (Pt A) (I>r 
• Art. 227 — 

The remedy that this article makes available is 
new. It did not exist under S. 224 of the Gov- 
ernment of India Act, 1935, and it partakes of 
the character of an appeal or revision, though 
the power of the High Court under the Article 
is described as one of superintendence. Slate v. 
Judhahir Chetri. 1953 Cri LJ 395: ILR (1953) 5 
Assam 24: AIR 1953 Assam 35 (37) (Pt B) (Pr 10) 
(LB). 

Art. 227 — Effect of the article. 

The elTcct of Art. 227 is that not onlv it 
restores to t he High Court the jurisdiction of the 
High Court that was taken awav by S. 224 (2), 
Government of India Act, 1935 hut it enlarges the 
powers of superintendence which the High Court 
exercised under S. 107, Government of India Act 
of 1915. ILR (1951) 3 Assam 181: 52 Cri LJ 966: 
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AIR 1951 Assam 106 (109, 110) (Pi B) (Pr 21) 
(DB). 

Art. 227 — Right of superintendence — Nature 

and extent of — Non-compliance with provisions 
of West Bengal Act, 2 of 1950 — Interference held 
necessary. 

The right of superintendence under Art. 227 of 
the Constitution involves the right to interfere ju- 
dicially. The right of superintendence under the 
Government of India Act, 1955, did not involve 
that right. But the limitation placed on the right 
by that Act has been expressly omitted from Arl. 
227. It is now beyond all argument that Art. 227 
does allow his Court in a proper case to interfere 
judicially though such interference should he rare 
and only in cases where justice clearly demands 
interference, and where there is no other way of 
securing justice. 

Held that justice demanded that the High Court 
should interfere in the matter as neither the Bhag 
Chas Conciliation Board nor the Appellate Olliccr 
complied with the provisions of S. 5 (2) of the 
West Bengal Bargadars Act. 1950. i I self or the 
rules made thereunder relating to applications 
under the Act. 56 Cal \\ N 25: A I It 1951 Cal 15$ 
(139) (PI C) (Prs 11, 15) (DB). 

Art. 227 — High Court’s powers of superin- 
tendence over subordinate Courts — Extent of — 
Arbitrary dismissal of suit for default of parlies 
— Interference in revision in exercise of powers 
of superintendence — Civil 1*. (5 (199$), S. 115, 
Order 9, Bide 3. 

The High Court’s powers of superintendence 
over subordinate Courts under Art. 227 of the 
Constitution ol India correspond more to those 
laid down under S. 107 ol the Government of 
India Act, 1915, than to those under S. 224 of the 
Government of India Act, 1935, since the.* limita- 
tions placed upon the exercise of powers of 
superintendence hv sub-section (2) of S. 224 of 
the 1955 Act did not find place in the 1915 Act 
and are absent from the aloresaid Article of the 
Constitution ot India. 

Where the subordinate Judge has signallv failed 
to do his duty in that he has arbitrarily dismissed 
the suit for default of parlies under O. 9. B. 5 al- 
though no default had in fact taken place, and 
there has also not been any patent neglect on the 
part of the petitioners, it is a lit case in which 
the High Court, on an application for revision, 
would set aside the order dismissing the suit for 
default of appearance in exercise ot the power of 
Superintendence under Art 227: 1$ All 4. Bel. on. 
AIR 1952 Him Pra and B 24 (26) (Pt C) (Pr 9). 

Art. 227 — Enlargement of power. 

Sub-section (2) of S. 224 of the Government of 
India Act, 1955, is deleted from its corresponding 
provision in Art. 227 of the Constitution thus 
showing that the rights of judicial interference of 
the High Court under the old Government of 
India Acts ot 1861 and 1915 are not only restored 
hut enlarged l>v deleting the expression “subject 
to its appellate jurisdiction’ occurring in the 
aforesaid Acts from the Constitution. AIK 1951 
Cal 258 (SB) and AIR 1951 Cal 574, Bel. on. 1954 
BLJB 138: 32 Pat 956: AIK 1954 Pat 225 (232) 
(Pt F) (Pr 28) (DB). 

3 (b). Power is both judicial and administrative. 

& Art. 227 — Superintendence over Election 

Tribunals. 

The Election Tribunals are subject to the su- 
perintendence of the High Courts under Arl. 227 
of the Constitution, I hat superintendence is both 
•judicial and administrative. I lari Vishnu v. Ah- 


mad Ishaque, 1955 Mad WN 449 : (1955) 1 MLJ 
(SC) 157: 1955 SCJ 267: (1955) Andhra WR (SC) 
157 : 1955 All WR 339 : 1955 SCR 1104: 1955 
Nag LJ 1 : 1955 SCA 105 : AIR 1955 SC 233 (243) 
(Pt G) (Pr 20). 

• Art. 227 — Nature of superintendence under. 

The contention based on Cl. (2) of Art. 227 
that the article onlv confers on the High Court 
administrative superintendence over the subor- 
dinate Courts and Tribunals cannot he accepted 
because Cl. (2) is expressed to be without pre- 
judice to the generality of the provisions in Cl. 
(1). The material part of Act. 227 substantially 
reproduces the provisions of S. 107 of the Go- 
vernment of India Act, 1915. except that the 
power of superintendence has been extended by 
t lie Article also to Tribunals. Further, the pre- 
ponderance of judicial opinion in India was that 
S. 107 which was similar in terms to S. 15, of 
the High Courts Act, 1861. gave a power of judi- 
cial superintendence to I tie High Court apart 
from and independently of the provisions of 
other laws conferring revisional jurisdiction on 
the High Court. S. 107 was reproduced as sec- 
tion 224 in the Government of India Act, 1935, 
with a new sub-s. (2). which was omitted when 
S. 224 was reproduced with some modifications as 
Art. 227 of the Constitution. This significant omis- 
sion lias been regarded hv all High Courts in 
India as having restored to t lie High Court the 
power of judicial superintendence it had under 
S. 15 of the High Courts Act, 1861 and S. 107 of 
the Government of India Act, 1915. AIK 1952 
VII 963, Ref. Warvam Singh v. Amamalh, 1954 
SCJ 299: 1954 Mad WN 424: 1954 SCA 334: 1954 
SCR 565: AIR 1954 SC 215 (217) (IM B) (Pr 13). 

Arl. 227 — Jurisdiction under S. 30 of the 

Legal Practitioners Act is disciplinary or adminis- 
trative jurisdiction — Order under Section 36 
declaring a person a tout — Revision under gen- 
eral powers of superintendence — See Legal 
Practitioners Act (1879), S. 36. 1950 A.MLJ 1$: 

AIR 1951 Ajmer 13. 

Art. 227 — Houses and Rents — U. P. (Tem- 
porary) Accommodation Requisition Act (25 of 
1947), S. 3, 2nd proviso — Scope — Compliance as 
to sufficiency of accommodation at disposal of 
occupier — Decision of Administrative authorities 
— Interference in writ proceedings — Pcrmisibili- 
tv. See Houses and Rents — U. P. (Temporary! 
Accommodation Requisition Act (25 of 1947), Sec- 
tion 3. AIR 1963 All 592 (DB). 

Art. 227 — Administrative acts — Revision — 

Power of superintendence of the High Court un- 
der Art. 227 extends to administrative as well as 
judicial matters. 1960 Cr LJ 441 : AIR 1960 Ail 
230 (231) (PI B) (Pr 8). 

Art. 227 — Superintendence referred to in 

the article includes judicial superintendence. 

1958 All LJ 315: 1958 All WR (IIC) 445: ILK 
(1958) 2 All 874: AIR 1958 All 450 ( 464) (Pt A) 
(Pr 36) (DB). 

Arl. 227 — Scope — Administrative Order of 

magistrate — Power of High Court to set aside — 
Applicability of S. 561 -A, Cr. P. C. (Criminal P. C. 
(1898), S. 561 -A.). 

Even if the order passed hv a Magistrate is not 
a judicial order but an administrative order, the 
High Court lias full power of superintendence un- 
der Art. 227 ol the Constitution. Further, the 
High Court has full powers also under S. 561-A 
Cr. P. C.. in the interest of justice to prevent 
an abuse of the process of the Court. 1958 All LJ 
10: 1958 All WR (IIC) 82: 1958 All Cr R 64. 
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-——Art. 227 — Scope — Power to interfere with 
judicial orders. 

Art. 22/ empowers the Court to exercise superin- 
tendence over all Courts and tribunals through- 
out he territories within its jurisdiction. It is 
there! ore, obvious that, this power is not confin- 
ccl lo the specific administrative powers given un- 
der clause (2). The High Court has under Cl. (1) 
ludicial powers of superintendence also over the 
said Courts and tribunals. (History of the powers 
and case-law reviewed.). 

While Art. 22t> concedes to the High Court vast 
powers of what mqy be called judicial review or 
control by issue of writs, directions and orders 
o\er all Courts within its jurisdiction, Art 227 
seems to he for securing adminstrative supervision 
not easily exercisable by such writs, etc. Arts 226 
and 227 are thus supplementary. The limited judi- 
cial powers under Art. 227 are intended lor and 

ii e n e Mo-o\ Ci J la fX Jro such administrative control. 

IV. 1 * (19o2) 1 AI! 6o8: 1952 Cri LJ 1695: AIR 1952 
All 963 (966) (Pt C) (Pr 19) (DB). 

- Art. 227 (1) — U. P. Panchayat Raj Act — 
transfer of case to Panchayati adalat — Power 
give direction to magistrate to transfer. See 
1 anchayats — U. P. Panchayat Raj Act (26 of 
1947), Ss. 52, 56. AIR 1950 All 611. 

“T Arb 227 — ‘Superintendence’ — Connolation 
of. 

The power of ‘superintendence* vested in the 
High Courts under Art. 227 is not merely ad- 
ministrative, but also judicial. The word ‘super- 
intendence’ is of verv wide connotation, and 
should be invoked generally only where there is 
no other remedy available. 

But the jurisdiction of the Andhra High Court 
under Arts. 226 and 227 is circumscribed in some 
measure, by the location of Officers and authori- 
ties outside the territories of the Andhra State, 
though they pass orders affecting the citizens, 
resident in the Andhra State. It is a serious 
anomaly. (1959) 29 ITR 222: 1956 Andhra LT 61: 
1956 Andhra \Y R 729: AIR 1957 Andh Pra 672 
(674, 675) (Pt B) (Prs 5; 6) (DB). 

Art. 227 — Power of High Court to take the 


Power of superintendence Ex- 


disciplinary action either under Art. 227 or 235 - 
Condition of service depriving it of such power 
Validity of — Suspension of Subordinate Judge 
by Registrar, Madras High Court. See Andhra 
Civil Services (Disciplinary Proceedings Tribunal) 
Rules (1953), Rule 4 (2). (1954) 2 MLJ (Andhra) 

240: AIR 1955 Andhra 65 (DB). 

* 227 Power under article is not 

limited to administrative matter only. 62 Cri LJ 

966: ILR (1951) 3 Assam 181: AIR 1951 Assam 
100 (109, 110) (Pt B) (P P 21) (DB). 

Art. 227 — The superintendence of the High 

Court is not confined to administrative superin- 
tendence; it also includes judicial superintendence, 
and undoubtedly the High Court has power to 
correct any decision of a tribunal within its juris- 
diction through its powers of superintendence. ILR 
(1952) Bom 8G4 : 53 Rom LR 674 : AIR 1951 Bom 
423 (426) (Pt A) (Pr 7) (DB). 

Art. 227 — Power of High Court under 
Art. 227 is both judicial and administrative. AIR 

1955 NUC (Cal) 2074 (DB). 

® Art. 227 — Power of superintendence — 

Extent — Includes judicial interference. 

Article 227 of the Conslitution gives High Court 
a right in appropriate cases to interfere judicially 
with orders of Courts and tribunals made amen- 
able to its jurisdiction by that Article. Bimala 
Prosad Ray v. State of West Bengal, 55 Cal WIN' 
87 : ILR (1951) 2 Cal 427 : AIR 1951 Cal 258 (260) 
IPt A) (Pr 12) (SB). 1 


Art. 227 — 
tent of. 

P ower superintendence possesed by the 
High Court under Art. 227 extends to judicial 
matters also and it can be exercised in appro- 
priate cases in order to keep the subordinate 
in- U i rtS o^ wlthin bounds of their authority. AIR 

Inii 215, Fo11 * ILR (1054) Hyd 832: AIR 
1954 Hyd 236 (237) (Pt A) (Pr 2) (DB). 

““Art. 227 Jurisdiction over Special Tribunal^ 

Uie word superintendence' cannot be confined 
to mere matters of administrative control but 
confers judicial powers also on the High Court, 
ihe High Court has powers of superintendence 
not oniy over Courts subject to its appellate juris- 
diction hut also over those whose decisions are 
not subject lo appeal to the High Court. If there 
he laches or denial of justice by a Special Judge 
the High Court can under Art. 227, transfer a 
case from the Special Judge. This jurisdiction 
cannot be taken away, by State Legislation such 
as Special Judges Regulation. 1952 Cri LJ 708: 

!p» A ( MPr " V (DB? 1 AIR 1951 Hjd 82 (83) 


• Art. 22/ Supervision of judicial mailers. 

Under Art. 227, the High Court, now, has 
supervisory powers over all Courts and Tribun- 
als within the State, and this authorises supervi- 
sion ol judicial matters also. 1952 Cri LJ 1333: 
LR (1951) Hyd 1: AIR 1951 Hyd 11 (34, 35) (PI G) 

(I r 111 ) (r B). 

Art, 227 ‘ Superintendence" — Meaning of 

— Powers of High Court — Error of law or fact 

— Madhya Bharat Revenue Administration and 
Ryotwnri Land Revenue and Tenancy Act (66 of 
1950), S. 147. 

The word superintendence’ in Article 227 in- 
cludes administrative as well as judicial superin- 
tendence. In the exercise of its judicial functions, 
the Hoard of Revenue is a tribunal subject to 
the superintendence of the High Court under 
Article 227. Section 147 of the Madhya Bharat 
Revenue Administration and Rvotwari Land Re- 
venue and Tenancy Act cannot be construed so 
as to take away the power given to the High Court 
under Article 227. If section 147 of Ihe Act pur- 
ports to take away the right of superintendence 
of the High Court under Article 227 of the Cons- 
titution, then clearly section 147 of the Act is 
to that extent ultra vires the Constitution. The 
right given to the High Court under Article 227 
cannot be taken away by the State Legislature. 

The power of superintendence under Art. 227 is 
not restricted to cases of non-exercise or illegal 
exercise ot jurisdiction hut extends also to cases 
where there has been an obvious miscarriage of 
justice because a Court or a tribunal has appro- 
ached the matter entrusted to it in an arbitrary 
or despotic manner and against all rules of natu- 
ral justice. But the power cannot be exercis- 
ed to disturb a decision of a Court or a tribunal 
merely because it has misconceived a point of 
law or come to a wrong decision of the facts. 
Case-law discussed. AIR 1952 Madh B 51 (51, 52; 

53) (Prs 3, 4, 5, 15) (DB). 

Arl. 227 — Scope — Administrative or exe- 
cutive action — High Court will not substitute its 
own decision on merits. See Ibid, Art. 226. 1960 
MPC 492. 

Art. 227 — Unjudicial orders arising from 

error of jurisdiction. See Civil P. C. (1908), S. 115. 

ILR (1965) 1 Mad 274 : AIR 1966 Mad 89. 

Arl. 227 — Scope. 

Art. 227 confers a general power of superinten- 
dence on the High Court over tribunals like Dis- 
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trict Collector as well as Courts, and such super- 
intendence is not confined to administrative mat- 
ters only. The Article therefore, enables a person 
aggrieved by an order of such a tribunal to in- 
voke the revisional powers of the High Court. 
(History of Art. 227, traced) (Distinction drawn 
between Art. 226 and Art. 227). Case-law review- 
ed. 67 Mad WN 29 : (1954) 1 MLJ 165: 67 Mad 
LW 24: ILR (1954) Mad 592: AIR 1954 Mad 573 
(573; 574; 576) (Prs 1, 2, 3, 12) (DB). 

Art. 227 — Scope. 

Article 227 confers upon the High Court a power 
of supervision over all judicial matters decided bv 
any Court or tribunal within the State. 1953 Cri 
LJ 636: 65 Mad LW 1229: AIR 1953 Mad 362 
(304) (Pt B) (Pr 7). 

® AH* 227 — Scope — Issue of writ against 
Government — Administrative orders passed by 
Government in defiance of mandatoryJbrovisions 

f 1 . . — — . t' __ T 1 • 1 A ■ ."X S\ I W a M • ■ » - _ 

d'trn). 


Power of superintendence — Ex- 


Art. 227 

tent of. 

All tribunals as well as Courts throughout the 
territories in relation to which the High Court 
exercises jurisdiction have been subjected to the 
superintendence of the High Court under clause 
(II of Art. 227. The power of superintendence in- 
cludes the power of judicial interference. Case 
law referred. 1951 Nag LJ 463: ILR (1951) Nag 
818: AIR 1951 Nag 90 (92) (Pi C) (Pr 9) (UB). 

Art. 227 — Power to interfere Judicially. 

The High Court can, under Art. 227, exercise 
superintendence over the Election Tribunal and 
also can judicially interfere with the judgment and 
order of the Tribunal. AIR 1953 All 633. Ref.: 
(18881 81 QBD 313. Disting. 1954 BLJR 138: 32 
Pat 956 : AIR 1954 Put 225 (231) (Pt E) (Pr 25) 

(DB). 

Art. 227 — Order of removal of petitioner 
from membership under section — Order passed 
on grounds which did not amount to a flagrant 
abuse of position as member — High Court lias 
power to quash the order even though it is an 
administrative one. See Ibid, Art. 226. (1964) 66 
PunJ LR 226. 

Art. 227 - 


Scope 


Art. 


confers power 
1954 SC 215 
1958 SC 398, 


227 

of judicial superintendence — AIR 
and AIR 1955 SC 233 and AIR 

Rel. on. 61 Pun j LR 315: ILR (1959) Punt 859: 
AIR 1959 Piinj 291 (293) (Pt B) (Pr 5) (DB). 

Art. 227 — Nature of function of High Comt 

See Ibid, Art. 226. AIR 1955 Punj 


under Article. 
3. 


Art. 227 


The powers 


Nature of power. 

... - °f superintendence vested in the 

High Court are not merely administrative hut are 
also judicial. AIR 1951 Punj 124 (124, 125) (Pt B) 
(Prs 5; 6; 8). 1 

Art. 227 Applicability — Payment of 
Hages Act (1936), S. 15 — Order under — Inter- 
ference under Art. 227. 

It is well settled that the power of superinten- 
dence under Art. 227 includes judicial superin- 
endence also of Courts and Tribunals within the 
prritnncs over which the Ilicl, Court exercises 
turisdiction. Therefore, it would he within the 
power of the High Court to interfere with the 

w e . r °, iL ‘ au,horilv un<k ‘ r S. 15, Payment of 
|< 1 M C D I i !?• ;m “Ppropriate case under Art. 227. 

HT7 li t .Vr" ,M{ 0956) 0 Raj 1077: AIR 
19.*7 Itaj llo (117) (Pt R) (P r 15 ) ( OH). 

ZT ( A r r '- 22 ’ ~ Pow cr <>f High Court includes 
power to interfere with administrative and judicial 


matters — (Civil P. C. (1908), Sec. 115). AIR 1955 
NEC (Sau) 1450. 

Art. 227 — Supervislonal Jurisdiction of High 

Court — Refusal by High Court to exercise — No 
revision on decision of facts — (C. P. Code (1908), 
115). 

The High Court has no jurisdiction under S. 115, 
C. P. Code, to interfere, when the question de- 
cided by the lower Court is one of fact only. But 
it has jurisdiction under Art. 227 of the Constitu- 
tion of India to intcrlere in its supervisional 
jurisdiction in matters both judicial and adminis- 
trative. 

However, this does not mean that the High 
Court should invoke these powers in very case 
where it finds some error of law or fact in the 
proceedings of the lower Courts and Tribunals. 
After all, it is discretionary for the High Court to 
interfere in the exercise of its revisional or super- 
visional jurisdiction and the High Court would 
be most reluctant to interfere when the rights and 
interests of third parties are affected. AIR 19-19 
PC 156, AIR 1949 PC 239 and AIR 1953 SC 23 
Rel. AIR 1951 Sau 43, Bel. on. 6 Sau LR 336: 
AIR 1954 Sau 7 (8) (Pt B) (Prs 5; 6) (DB). 

- — Art. 227 — Powers of superintendence of High 
Court Li mit ation — Interference In judicial 
mailers — CRTT P. C."f908, S. 1T5. - 

I he powers of superintendence now enjoyed 
bv the High Court under the present Constitution 
include mterlerence in both administrative and 
ijidicial matters; but that does not mean that 
llu Ili^jh (.ourt should invoke these powers in 
everv case where the Court finds some error of law 

or tact in the proceedings of the lower Courts 
and tribunals. 

Where the finding bv District Judge on the issue 
of bona fide and reasonable requirement of the 
landlord in Saurashtra Rent Act proceedings, de- 
pending upon the appreciation of evidence, could 
not be said to be patently illegal or so manifestly 
\vrong as to lead to the inference of a total denial 
, lusine or infliction of an irreparable in jury 
held, that this was not a lit 
the decision of District Judge 
the power of superintendence. 

(45; 46) (Prs 5, 9). 

——Art. 227 — Fixation of minimum wages • — 
Nature of act -- Interference with, under Arts. 

*\“ > an(1 "’hen fixation is found ultra vires 

the powers of the Government under the Minimum 
Wages Act. See Minimum Wages Act (1948) Sec- 
tion 5 (2). AIB 1955 Trav-Co. 97 (DB). 

-Art. 227 — Superintendence' — Decision o! 
ejection Commissioner — Interference with. 

There can be no doubt that the Election Com- 
missioner is a tribunal with all the trappings of 
a Court and that he exercises judicial as dislinct 
from administrative or inquisitorial functions in. 
he discharge of his duties. There cannot also 

a C i a "v., t OUbl * lat ,,le " ortl "superintendence” in 

Art —7 is a term of legal force and signification 
involving the responsibility to keep the Courts and 
tribunals concerned within the bounds of their 
authority to see that ll, cy do their duty, and that 
they do 1 m a legal manner. The power of 
superintendence covers both administrative and 
indicial matters and it should he invoked in all 
(uses of a non-exercise or illegal exercise of a. 
jurisdiction vested by law in any Court of Tri- 
bunal. AIR 1933 Cal 132; AIR 1951 SC 215- 

- AIR 10-5 -r 954 r T r, ,V ' C ° 11,(4 : 1954 Kl. r 
(UR) ' 1955 lravCo (24; 25) (PI A) (Pr 4> 


case for upsetting 
in (he exercise of 

AIR 1951 Sau 43 
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Art. 227 — Scope and extent of powers under 
— Exercise of powers — Principles governing — 
Need for caution. 

Art. 227 of l lie Constitution empowers the High 
Court to inlerlere in judicial as well as in ad- 
ministrative matters. But the wider the powers 
granted the greater is the caution needed in their 
exercise. The powers are meant to be exercised 
only where there is a very general question in- 
volved or the subordinate machinery entrusted 
with the administration of justice is collapsing 
or the subordinate Courts are moving on lines 
i ra ught with greater danger to the public in gene- 
ral. I he Article will not be invoked merely be- 
cause a litigant has a very common and often 
recurring grievance with an order of a subordi- 
nate Court, e. g., an order admitting evidence 
alleged to be inadmissible. AIR 1952 Yin Pra 4 
(6) (Pt B) (l»p 11). 

3 (c). Power, a discretionary one. 


Art. 227 — Scope of jurisdiction under 


Interference with concurrent findings of fact 
West Bengal Estates Acquisition Act, 1953 (1 of 
1954), Ss. 44, 59 — Concurrent findings upheld — 
Interference of High Court under Art. 227 held 
improper — Nature of enquiry under S. 44 (1) 
— Order appealable — Duty of Revenue OlVicer 
to record oral evidence — Rules 30 (2) and 17 
(2) framed under S. 59. Kibaran Chandra Bag 
v. Mahendra Nath Ghughu, (1903) 1 Ker LR 353: 
0963) 2 SCJ 552: (1963) 2 SC \YR 435: (1963) 
Supp 2 SCR 570: AIR 1963 SC 1895 (1898, 1899, 
1900) (Prs 10, 12, 15, 17, 18). 


Art. 227 — Power under, when to be exercis- 
ed. See Ibid, Art. 220. AIR 1959 All 525. 

Arts. 227, 226 — Authorised levy of surcharge 

lor supply of electrical energy — Petition against 
— Considerations which arc not relevant — (U. P. 
Electricity Supply (Licensed UndertakingWar Cost) 
Order. Cl. 4). Sec Ibid, Art. 226. AIR 1959 AH 
220 . 

Art. 227 — Principles guiding exercise of power. 

The exercise of the power conferred by this 
•article is discretionary and relief under the arti- 
cle cannot be claimed as a matter of right. The 
principles regulating the exercise of the power 
arc generally speaking the same as the principles 
on which writs can be issued under Art. 220 
but in a sense wider. 1958 AH LJ 315: 1958 Ail 
AYR (HC) 445: ILR (1958) 2 AH 874: AIR 1958 
All 456 (464) (Pt A) (Pr 36) (DB). 

Art. 227 — Decision on preliminary Issue as 

•to jurisdiction of civil Court — Interference. 

Though the High Court has certainly power 
under Art. 227 ot the Constitution to interfere in 
appropriate cases with the decision of the trial 
Court with regard to the preliminary issue of juris- 
diction. it is not hound to do so in every case 
merely because the question of jurisdiction had 
been wrongly decided. The mere fact that the 
order is not revisablc under S. 115, Civil Proce- 
dure Code will not be sufficient to prevent the 
exercise of powers wider Art. 227. Even if the 
decision is wrong it is open to the applicant to 
question its correctness in appeal if the case is 
ultimately decided against him. If there is no 
question of miscarriage of justice or gross derelic- 
tion of duly, the High Court would not interfere 
with that decision in exercise of its powers under 
Art. 227. 1958 AH LJ 315: ILR (1958) 2 All 874: 
1958 All AYR (HC) 445: AIR 1958 All 456 (464) 
(Pt B) (Pr 37) (DB). 

Art. 227 — Scope — Articles 226 and 227 

of the Constitution are very wide in their scope 


but the very plenitude of the power conferred 
bv them requires a cautious exercise of it. See 
Ibid, Art. 226. AIR 1956 All 644. 


Art. 227 

alteration in 


— Jtxerclse of power so as lo effeet 
judicial system. 


The High Court should not exercise its power 
of superintendence so as to effect an alteration 
in the judicial system, the maintenance of which 
it should be its object to uphold. 1955 AH LJ 624 : 
1955 All AYR (HC) 516: AIR 1955 AH 673 (676) 
(Pt D) (Prs 15; 16) (DB). 


- — Art. 227 — Absence of another remedy — De- 
sirability of exercising discretion in favour 
of petitioner. See Ibid, Art. 226. AIR 1952 
All 822 (DB). 

“ — Art. 227 — Exercise of power under — Party’s 
right to claim such exercise by Court. 

It should be remembered that under Art. 227 it 
is a power possessed by the Court and is to be 
exercised aMts discretion and cannot be claimed 
as a matter of right bv anv partv. 1952 Cri LJ 
1282: 1952 AH LJ 493: 1952 AH AYR (HC) 547: 
1952 All Cri C 1462 : AIR 1952 All 788 (792, 793) 
(Pt B) (Prs 14, 15). 

Art. 227 — Power of superintendence — Elec- 
tion dispute — Transfer of — Deputy Registrar 
present at election in his administrative capacity 
■ — Decision of dispute by him in his judicial capa- 
cty — Propriety of — Bias — Refusal to trans- 
fer dispute to another Tribunal on ground of de- 
lay — Interference by High Court. 

A Deputy Registrar of Co-operative Societies was 
present at an election of the directors of a Co- 
operative Bank in his administrative capacity. 
Dispute regarding that election was referred to his 
decision in his judicial capacity. A party to the 
dispute applied to the Deputy Registrar for trans- 
fer of that dispute to some other Deputy Regis- 
trar. as the former was to be a witness at the 
enquiry in regard to that dispute. The application 
was dismissed on the ground that the transfer 
would delay the decision of the dispute. Against 
this order the party applied under Art. 227 of the 
Constitution of India. 

Held, that (i) the Deputy Registrar being the 
sole judge of fact and law, it was not only 
prudent but expedient in the sound administra- 
tion of law, that he should have transferred it to 
another Deputy Registrar so as to enable the 
parties to cite and examine him as a witness. 5 
C\YN 864; 20 Sulh AYR (Cr) 76 and 36 Mad 168, 
Ref. to.; 

(ii) that it is of fundamental importance that 
justice should not only be done, but should mani- 
festly and undoubtedly be seen to be done and 
that nothing is to be done which creates even a 
suspicion that there has been an improper inter- 
ference with the course of justice.. Though the 
Deputy Registrar might not be under any legal 
disqualification to decide the disput, it was pro- 
per and desirable that be should not function as 
a judge in deciding the election dispute. AIR 1953 
Mad 709; (1877) 2 QBD 558; 3 Ind App 259 (PC) 
and (1924) 1 KR 256, Ref. to; 

(iii) that it was not for the Deputy Registrar to 
say that he was not a necessary witness. He might 
be summoned and examined as a witness like 
any other individual to speak to the facts within 
his knowledge. The observations of Stephen, J.» 
in Queen v. Ferrant, (1888) 20 QRD 58 at p. 6-, 
Considered. 

( i v ) that it was an eminently fit and appropriate 
case in which the power of superintendence should 
be exercised by the High Court and the election 
petition transferred to another Deputy Registrar 
lor disposal, not only for the purpose of meting 
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out justice between the parlies, but also for making 
it appear that justice is also meted out; 

(v) that the ground of delay in speedy disposal 
should not stand in the way of a transfer of a 
case where it is necessary in the interests of 
justice to transfer the case. (1955) Andhra \YR 22: 
AIR 1955 Andhra 40 (42, 45, 44) (Pt A) (Prs 5; 

7; 9). 

Art. 227 — Appeal against order of Tenancy 
Awal Karkun filed more than 4 years after the 
impugned order — Deputy Collector allowing ap- 
peal without satisfying himself as to existence of 
sufficient cause lor delay — During four years' 
period, landlord losing chance of safeguarding his 
interest relying on order in his favour passed 
by the Tenancy Awal Karkun — Order allowing 
appeal quashed. See Tenancy Laws — Bombay 
tenancy and Agricultural Lands Act (1048), S. 79 
1904 Mah L.J (.Notes) 84 (Bom). 

- — Art. 227 — Panehayats — Bombay Village 
Panehayats Act (0 of 1955), S. 75 — extraordi- 
nary powers of interference not to be used on 
mere technical matters — Nyaya Panebayat con- 
vieling accused under Ss. 341, 352 and 323, I. P. 
Code— Sessions Court setting aside eomielion under 
N. 341 but maintaining conviction under Ss. 323 
and 3. >2 J rial not vitiated if no prejudice is 

caused to accused by joinder of charges. 

Where the auused was convicted bv Nyaya 
Panebayat under Ss. 341, 323 and 352, I. P. Code, 
'uid in revision the Sessions Court set aside the 
conviction under S. 311, but maintained convic- 
tion under Ss. 323 and 352 and the accused mov- 
ed the High Court under Art. 227 and claimed that 
•be whole trial was vitiated on the ground that 
Ilic Nyaya I^iim havat had no juris<licli( 4 i to take 
cognizance of offence under S. 311 as laid down 
in S. i o o| the Bombay \ illago Panehayats Act, 
but it could not be shown that anv prejudice was 
caused to the accused on account of joinder of 

the offence under S. 341 with those under 8s 323 
and 352; 

Held, that in exercise of its extraordinary powers 
under Art. 227 the High Court will not ordinarily 
in tort ere on mere technical matters. 1902 NLJ 
(Notes) 7 (Bom). 

Art. 227 — Discretitlon of Court — Petition 
based on technical ground — Buies of natural 

justice iiol_ violated — No interference — (Police Act 
(1801), S. 7). 

An order under Art. 227 of the Constitution is 
a discretionary order and a petitioner has no 
right to obtain relief under that Article. If a 
petitioner was deprived ot bis fundamental right 
it would be incumbent upon the Court to give him 
4 he necessary relief. 

I bus where the petitioner, a dismissed police 
■constable, had been beard in full by all the 
authorities who were bound to hear his defence 
and his appeal under the rules, and where every 
opportunity had been lurnished to the petitioner 
to put lorward all the arguments in support ol his 
case, and the plea that lie put lorward in his ap- 
phcation under Art. 227 was not that there was 
a violation of Art. 311 of the Constitution, hut a 
purely technical ground that the departmental 
inquiry had not been conducted as required hv 
the rules under the Police Art and further it was 
dear that the setting aside of the order of dis- 
missal might lead to a situation where it would 
i»e impossible to hold a preliminarv inquiry bv 
reason o| (he witnesses not bdng available. 

Held, that the Court should not exercise their 
discretion in favour ol the petitioner. AIK 1950 
Bom o4,> (.>47) (Pt C) (Pr 8) (DB). 

- Art 227 Power of superintendence— Condi- 
• fons for exercise of. 


A (lyoUj, Art. 227, Note 3 (c) 1259 

I lie Court has to proceed cautiously in applying 
Art. 227 and it has to he resorted to only sparing- 
ly. (1959) 03 CWN 211. 

— Art. 227 Powers under— Order without juris- 
diction and invalid orders — Interference — Ap- 
peals under Bent Control Act of 1948 — Disposal 
by Judge not empowered — Effect — (Houses 
and Bents — W. B. Premises Bent Control (Tem- 
porary Provisions) Act (17 of 1950), S. 17 (2)). 

Even if the order challenged before the High 
Court in revision under Art. 227 be without juris- 
di< lion, the Court is not bound to interfere with 
that order unless it is satisfied that the order is 
uniust and wrong on the merits. 

That, however, is not flic position in the case 
ot a decision ot certain appeal by an incompetent 
tribunal. It is a different thing to give effect to 
the invalid order as a valid one ns against refusal 
o inter leie with an invalid order in exercise ot 
discretion. AIR 1951 Cal 554. Bel. on. 

Ihus where the appeals under the Rent Control 
Act ol 1918, had been disposed of hv the Judge, 
Second Court, Court of Small Causes, Calcutta, 
who was not competent to hear the same, those 
appeals must be deemed to he lying undisposed 

and pending in the eve of law and, according- 
,v ’ ,1Q application lor re-fixation of the standard 
lent under S. 17 (2 1 of the W. B. Premises Rent 
i.milrol Act. 1950. are maintainable. ILR (1958) 1 

Cal 415: 61 CU N 398: AIR 1957 Cal 546 ( 547) 
(Ers 3: 4; 5) (DB). 1 1 

~ Art. 227 Dismissal of appeal on the ground 
iliat it i> incompetent as well as on merits — Dis- 
missal on former ground erroneous — Still High 

(.curt will refuse relief under article in such a 

case. (1960) 1 Kcr LB 24. 

r~ Ar, i : ~ 27 — Certiorari — Adjudication by Indus* 
Inn, 1 nbunal -- Error made at the instance and 
in lavour ot petitioner — Writ will not he ^rant- 
ed. See Ibid, Art. 226. AIR 1962 Madb Pra 172 
(DB). 

Art. 22/ — Power of superintendence — Sub- 
stantial justice done — High Court not to inter- 
fere. 

Power ot superintendence given to the High 
Court under Art. 227 ot the Constitution is an 
extraordinary power and is meant to be used in 
grave and exceptional cases to prevent miscarriage 
ol justice. By its very nature it is discretionary 
Even in case ol want of jurisdiction, it is not 
obligatory on the High Court to interfere in the 
exercise ol its power ol supervision under Art 
227 of the Constitution. (AIR 1952 Cal 19‘> Ref 
on l 1959 Jab LJ 430: 1959 MPC 675 : I960 
MPLJ 209: AIB I960 Madh Pra 22 (24) (P r 13). 

Art. 227 — Revision dismissed for default 

Application for restoration — Application dismiss- 
ed — Interference. 

Hold : The powers under Art. 227 of the Cons- 
titution ol India cannot he invoked in a matter 
"here a part> is guilty of the default Mich as 
the one involved in the case, viz., that the lawyer 
tailed to enter in his diary the date lived for 
hearing, whi<li. would not afford sufficient 
ground for restoration. 1959 MPLJ (Notes) 187. 

Art. 227 — Interference to set aside order to 
restore an order even more defective. 

for exercising the discretionary power of supe- 
rintendence. which cannot he claimed as a matter 
ol right, the error ought to he shown to have 
resulted in grave miscarriage of justice or flagrant 
abuse ol authority vested in Court of Tribunal 
1 he High Court should not interfere under the 
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article to set aside a defective order in order to 
restore an order which is even more defective. AIR 

1956 Pepsu 83 (85, 86) (Pt B) (Prs 5; 8) (DB). 

Art. 227 — Power under, is discretionary. AIR 
1955 NUC (Pepsu) 2514. 

Art. 227 — Discretion — Granting of relief is 
discretionary — Objection as to jurisdiction— When 
to be taken. See Ibid, Art. 226. AIR 1960 Punl 
432. 

[Overruled on another point in AIR 1963 
Punj 156 (DB).] 

Art. 227 — Discretion of High Court. See 

Ibid, Art. 226. ILR (1957) Punj 1682. 

Art. 227 — ‘May' — Meaning of — Power to 

refuse to order ejectment — Interference under 
Art. 227. See Houses and Rents — East Punjab 
Urban Rent Restriction Act (3 of 1949], S. 13 (2). 

AIR 1955 NUC (Punj) 738 (DB). 

Art. 227 — Order by rent controller re-deter- 
mining rent already fixed — High Court can en- 
tertain revision under Art. 227 as the question 
whether Rent Controller has such power is one 
of importance. See Houses and Rents — Delhi 
and Ajmer-Merwara Rent Control Act (1947), 
S. 7- A. AIR 1952 Punj 273 (DB). 

Art. 227 — Power of superintendence — Ex- 
tent of its exercise. 

The powers of superintendence vested in the 
High Court are not merely administrative 
but are also judicial. The exercise of the power 
is, however, in the discretion of the High Court 
and the power being one in the nature of extra- 
ordinarv jurisdiction is to be exercised sparingly 
and with caution. Thus, even though the words 
used in Art. 227 impose no limit on the exercise 
of the power the High Court may in its discre- 
tion, refuse to exercise its extraordinary jurisdic- 
tion except in cases which disclose some grave 
and patent errors not otherwise to he remedied. 

Note: — Tests laid down on the exercise of the 
powers of superintendence by the High Court in 
7 Bom 341 (FB), enumerated. 53 Pun LR 264: 
AIR 1951 Punj 124 (124) (Pt B) (Prs 5; 6; 8). 

Art. 227 — Practice — Petitioner coming to 

Court with false allegations — No interference by 
High Court with order of lower tribunal. See 
Ibid, Art. 226. 1964 Raj LW 472. 

Art. 227 — Case where third party rights 

will he affected by interference. 

It is discretionary for the High Court to 
interfere in the exercise of its revisional or super- 
visional jurisdiction and the High Court would 
be more reluctant to interfere when the rights 
and interests of third parties are affected. 6 Sau 
LR 336: AIR 1954 Sau 7 (8) (Pt B) (Prs 5, 6) 
(DB). 

3 (d). Interference only when error or defect has 
caused substantial miscarriage of justice. 

Art. 227 — Supervisory powers — Exercise of. 

Ordinarily the supervisory powers under Art. 
227 should not be exercised unless there is danger 
of miscarriage or the perpetration of grave injus- 
tice. But at the same time, it is the duty of the 
High Court to keep the lower Courts within the 
strict bounds of their jurisdiction. 1966 All LJ 
96: 1965 All \VR (HC) 683. 

Art. 227 — Error in excluding evidence under 

S. 33, Evidence Act — Interference to avoid gross 
miscarriage of justice — High Court’s power of 
superintendence. See Civil P. C. (1908), S. 115. 

1955 Andhra \YR 87. 


Art. 227 — Powers under — When to be 
exercised Held, on facts that case was not fit 
for supervision of High Court. 

Powers of supervision under Art. 227 ought to 
be exercised in exceptional cases. 

Where in proceedings brought under S. 5 of the 
Assam Adhir Protection and Regulation Act, 1948, 
at Ihe instance of the landlord, the latter obtain- 
ed an order on 2nd March, 1951 and another ex 
parte order on 16th April, 1951 and on appeal 
lrom the latter order, the Deputy Commisisoner 
entertained the appeal in respect of both the 
orders, although no appeal had been filed from 
the former order, on the ground taken in the 
memo, of appeal, namely, that the appellant did 
not receive any summons before the order was 

passed ex parte and set aside the order dated 2nd’ 
March, 1951 : 

Held, that it was not a fit case which called 
for the supervision of the High Court in the 
matter of the order of the Deputy Commissioner 
setting aside the order of 2nd March, 1951. ILR 
(1952) 4 Assam 175: AIR 1953 Assam 103 (103) 

(Pr 5) (DB). 

Art. 227 — Interference under — Grounds 

for. 

It is not every error or defect that can be 
remedied under the extraordinary provisions of 
Art. 227, which can be invoked only in cases where 
there has been a substantial failure of justice and 
that again only with a view to keeping subordinate 
Tribunals within the bounds of their authority. 
1958 Cr LJ 572 (573) (Pt C) (Pr 6) (Cal). 

Art. 227 — High Court, when can interfere. 

Where, in ascertaining the cess payable by the 
assessce, the prayer for deduction of certain, 
amounts has been wrongly disallowed and the 
action of the Tribunals, namely, the Collector 
hearing the appeal, the Commissioner and the. 
Board of Revenue has resulted in gross injustice,, 
it is a fit case where the High Court should in- 
terfere in exercise of its power of superinten- 
dence. (’57) 61 Cal WN 228. 

Art. 227 — Power of superintendence — Scope 

and extent of. 

In an application under Art. 227 the High Court 
is not called upon to interfere unless it finds that- 
the irregularity which occurred was such as had 
caused a failure of justice. ILR (1957) 2 Cal 357 r 
60 Cal WN 1: AIR 1956 Cal 357 (358) (Pt B> 

(Pr 14). (DB). 

Art. 227 — Power of interference. 

Art. 227 of the Constitution allows the High 
Court to interfere in special cases but the inter- 
ference will, however, be rare and only in cases 
where justice clearly demands such interference. 

AIR 1951 Cal 138, Rel. on. ILR (1955) 1 Cal 350i 
57 CWN 692: AIR 1953 Cal 636 (639) (Pt C) 

(Pr 12) (DB). 

Art. 227 — Interference under — When justi- 
fied. 

Under Art. 227 of the Constitution, interference 
should be rare and the Court should act only 
in cases where there would be a grave miscarri- 
age of justice if the Court did not interfere. 

The High Court will decline to interfere under 
the Article where interference would have even- 
tually no effect on the decision at all. AIR 19a- 
Cal 192 (192) (Pt A) (Prs 2, 3, 4) (DB). 

Art. 227 — Power of superintendence — 

Nature and scope — Mistake of law by Revenue 
Tribunal. 
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Article 227 confers powers of supervision on 
-the High Court which are intended to be used to 
prevent substantial injustice and to keep the sub- 
ordinate Courts and tribunals within the bounds 
of their authority. 

Where the Board of Revenue committed a mis- 
take of law in applying the law of limitation there 
can be no interference on that ground with the 
order passed by the Board by the High Court un- 
der Art. 227, as it cannot be argued that the Re- 
venue Board could not interpret the law. Madh 
BLJ 1955 HCR 1590: AIR 1955 Madh B 185 (188) 
iVi B) (Pr 23) (DB). 

Art. 227 — Conditions under which power 

can be exercised. 

Grave miscarriage of justice and flagrant viola- 
tion of law are the two paramount considerations 
by which a petition under Art. 227 is to be deter- 
mined. AIR 1953 SC 58 and AIR 1952 Madh Bha 
51, Rel. on. AIR 1952 SC 192, Dist. 

The absence of jurisdiction is a matter which 
renders the entire proceeding a nullity and the 
decision amounts to a flagrant violation of law, 
which calls lor intervention under Art. 227. Madh 
Bha LJ 1954 HCR 953: Madh BLJ 1955 Civ 100: 
AIR 1955 Madh Bha 21 (23) (Pt B) (Prs 8, 9). 

[Reversed on another point in AIR 1961 SC 

148] 


~ — Art. 227 — Power of superintendence — 

Extent of. 

The power of superintendence under Art. 227 
is not restricted to cases of non-exercise or illegal 
exercise of jurisdiction but extends also to cases 
where there has been an obvious miscarriage of 
justice because a Court or tribunal has approach- 
ed a matter entrusted to it in an arbitrary or 

despotic manner and against all rules of natural 
justice. But the power cannot be exercised to 

disturb a decision of a Court of tribunal merely 
because it has misconceived a point of law or 

come to a wrong decision on facts. 1952 Madh 
BLR (Civil) 94: AIR 1952 Madh Bha 51 (51, 52, 
53) (Prs 3, 4, 5, 15) (DB). 

Art. 227 — Interference — Grounds — 
Interference under Art. 227 is allowed when 
miscarriage ol justice is obvious — Power under 
the Article not to be exercised for correcting mere 
errors. See Ibid, Art. 226. 1901 MPLJ (Notes) 

111 . ' 


Art. 227 — Superintendence — Scope of. 

Superintendence includes power to guide, and 
encourage Judges of the subordinate Courts, to 
direct subordinate Courts and tribunals to carry 
out orders of the High Court; and to direct en- 
quiry with a view to take disciplinary action for 
flagrant maladministration of justice. Case law 
summarised. 1953 Cri LI 636: 65 Mad LW 1229: 
AIR 1953 Mad 362 (366) (Pi D) (Pr 12). 

Art. 227 — Illegal orders — Interference. 


High Court has ample authority under Art. 22 < 
of the Constitution to interfere where the inferioi 
Court or tribunal has passed an illegal order 
ignored clear and mandatory provisions ot : 
statute or acted in flagrant violation of law. The 
power ol superintendence which the High Couri 
has under the Article does not devolve upon il 
the responsibility for correcting every error oi 
illegality committed bv an inferior Court or tri 
kuna I . The error may be one of fact or of law 
tor exercising the discretionary power of superin 
tendence, which cannot be claimed as a matter ol 
right, the error ought to be shown to have resulted 
in grave miscarriage of justice or flagrant abuse 
ol authority vested in the Court or tribunal. Higli 
Court would ordinarily refuse to exercise that 


power where interference is not called for in the 
interest of justice. 

The power conferred bv Art. 227 being discre- 
tionary, High Court should not interfere to set 
aside a detective order in order to restore an order 
which is even more defective. AIR 1956 Pepsu 83 
(85, 86) (Pt B) (Prs 5, 8) (DB). 

Art. 227 — Error of law resulting in injustice 
— High Court has jurisdiction to set right injus- 
tice under Article. AIR 1955 NEC (Pepsu) 4003. 

Art. 227 — Scope. 

The power under Art. 227 is extraordinary and 
must therefore, be used only in exceptional cases 
oi flagrant abuse of elementary principles of jus- 
tice or manifest and patent error of law. ILR 

(1962) 1 Punj 285: AIR 1962 Punj 94 (101) (Pt E) 
(Pr 15). 

Art. 227 — Interference — Grounds. 

It is only when an order of a tribunal is viola- 
tive ol the fundamental basic principles of fair- 
ness and fair play or where a patent or flagrant 
error in procedure or law lias crept or again where 
the order passed results in mainfest injustice, that 
a Court may justifiably intervene under Art. 227. 
AIR 1954 SC 215, AIR 1951 Cal 193, AIR 1957 Cal 
546, AIR 1958 All 456, Rel. on. The power is to 
be used sparingly in appropriate cases. AIR 1958 
All 456, Rel. on. (1960) 62 Punj LR 234. 

Art. 227 — Tenancy laws — Rajasthan Pro- 
tection of Tenants Ordinance, (1949), S. 7 — 
Application lor reinstatement should be made 
within three months of dispossession — Applica- 
tion prima facie within time — Grant of applica- 
tion — Question of limitation raised for first 
time before Board of Revenue — Board deciding 
that application was not time barred — No mis- 
carriage of justice— No interference under Art. 227 
ol Constitution. See Tenancy Laws — Rajasthan 
Protection ol Tenants Ordinance (1949), S. 7. AIR 
1953 Raj 86. 

Art. 227 — Power to be exercised to prevent 
perpetration of illegal or unauthorised acts by 
subordinate tribunals resulting in miscarriage of 
justice. 1952 Kcr LT 538 : AIR 1953 Trav-Co 41 
(43) (Pt D) (Pr 5) (DB). 

3 (c). Power cannot be used to correct mere 
errors in decision on question of 

law or fact. 

(i) Mistake of law. 

(ii) Findings of fact. 


3 (e). I ower cannot be used to correct mere 
errors in decision on question of law 

or fact. 

• Art. 227 — Industrial Disputes Act (1947), 

S- 19 Wronglul dismissal — Interference with 
findings of Industrial Tribunal — (Constitution of 
India, Arts. 226, 227). See Industrial Disputes Act 
(1947), S. 10. AIR 1953 SC 58. 

Art. 227 — Superintendence — Meaning of — 

Oilier remedy open — U. I>. Land Utilization Act 
(5 of 1948), Ss. 3 and 6. 

The superintendence referred to in article 227 
ol the Constitution ol India does not invest tfie 
High Court with an unlimited prerogative to in- 
terlere in cases where a wrong decision has been 
arrived al bv judicial or quasi- judicial tribunals 
either on fact or on questions of law and 
powers coni erred by the article on the High Courts 
must be restricted to cases of grave dereliction of 
dut v and flagrant abuse of fundamental principles 
of law or natural justice. The right to obtain 
relief thereunder depends further on the conditi- 
ons that no other remedy is available to the ap- 
plicant and the remedying of the wrong is es- 
sential in order to prevent very serious results. 
When alter the Deputy Commissioner held that 
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Ihe landlords allegation that the land had already 
been let out was without substance and held that 
the plots were in tact vacant, the Petitioners filed 
Iresh objections on the basis of certain leases 
alleging that they were holding some of the lands 
f, cultivating them bclore notice under S. 3 of 

\ c . 7 / ; \ Lalul Utilization Act, when they were 
admitted to tenancy by the landlord and the De- 
puty Commissioner refused to accept the assertion 
and the petitioners in spite of the finding of the 
deputy Commissioner insisted that the leases upon 
winch they relied were genuine. 

Held, that the question of fact which was sought 
to be reagitated bv the petitioners must be deem- 
ed. m view of section 6 of the U. P. Land Utiliza- 
lon Act to be concluded by the decision of the 
Deputy Commissioner. There was no infringe- 
ment ol any fundamental rights and no appa- 
rent dereliction of duly or the violation of the 
principles ot natural justice. AIR 1952 All 526 
Ref on. 1952 All LJ 283: 1952 All \\ R (HC) 239: 
AIR 19o2 All 750 (751, 752) (Pis 5; 6) (DR). 

~ Arl. 227 Power of superintendence — Scope 


The superintendence referred to in Art. 227 does 
not invest the High Court with an unlimited pre- 
rogative to inter! ere in cases where a wrong de- 
cision has been arrived at either in fact or in law 
and the powers contained therein must be res- 
tricted to cases of grave dereliction of duty and 
llagranl abuse of any fundamental principles of 
law. The right to obtain relief under it depends 
further on the conditions that no other remedy 
is available to the applicant and the remedying of 
the wrong is essential in order to prevent very 
serious results; Case-law Ref. 1952 Cri LJ 1176: 
1952 All \VR (HC) 106 : 1952 All LJ 180 : 1952 
RI) (HC) 180: 1952 All Cr R 41 : AIR 1952 All 
526 (527) (Pt A) (Pr 3). 


Arl. 227 — Power of superintendence — When 

can be used by High Courts. 

t he High Court’s power of superintendence un- 
der Art. 227 o! the Constitution is a power to 
keep Subordinate Courts and Tribunals within the 
bounds of their authority and to see that they 
would do what their duty requires and that they 
do it in a legal manner. The power of superin- 
tendence, it is understood, is not a power given 
to the Court to correct errors of fact or law. and 
it should not be exercised if no injustice has been 
done. I'lie right should he exercised only in cases 
where the Courts below have clearly done some- 
thing which they were not entitled to do. (1964) 
1 Andh LT 21 : (1964) 1 Andh WR 307. 

Art. 227 — Interference — Grounds — Deci- 
sion of Special Assistant Agent in appeal on a 
question of fact — Decision by Agent in turther ap- 
peal — Finding set aside — No error of law or fad 
committed by Agent — Interference under Art. 
227. See Andhra Agency Rules, R. 47. AIR 1957 
Andh Pra 1041. 


Art. 227 — S. 3, Assam Land (Requisition and 

Acquisition) Act, 1948 — Order under is adminis- 
trative order — Error committed by appellant 
authority either of law or fact — Interference un- 
der Arts. 226 and 227. See Assam Land (Requisi- 
tion and Acquisition) Act (25 of 1948), S. 3 (As 
amended by order, dated 24-4-52). AIR 1954 
Assam 143 (DR). 

Art. 227 — Scope — High Court will not en- 
ter into question of merits. 

Under Art. 227 it is not open to the High Court 
to interfere with merits of a decision when there is 
no actual want of jurisdiction in the officers con- 
cerned to decide the questions involved. 

Where one of the findings is doubtful but the 
case could be decided as it was on the other 


findings which were not challenged, the decisiott 
woidd not be set aside. AIR 1954 Assam 88 (89) 

1 * r 1 f ( mJmj j • 

' 227 Power of superintendence — Ex- 

tent of. 

Assuming that there is some error committed- 
by a Tribunal, the High Court will not, when 
invited to exercise its powers vested in it by Art. 
227, interfere where it thinks that the Tribunal 
has not gone outside the bounds of its authority 
in interpreting a deed. AIR 1954 SC 215, Foli. 
59 Rom LR 209: (1957) 2 Lab LJ 194 : (1956-57) 
12 FJR 251: ILR (1958) Rom 8: AIR 1957 Bom 
111 (115) (Pt C) (Pr 9) (DR). 

Art. 227 — Power of superintendence — Nature 
and extent of — Working plans for conservation 
of private forests — Paragraphs for afforestation 
added by forest authorities — Application for de- 
letion of — Refusal by authorities — (W. B. 
Private Forests Act (14 of 1948), Ss. 3, 57, R. 11 
and Appendix A to Rules). 

(Powers of the High Courts under Art. 227 and 
the extent of those powers and the duty of the 
High Courts under the Article indicated). Though, 
it is part ot ‘superintendence’, as ordinarily un- 
derstood, to set right whatever has gone wrong, 
Ihe High Court will refuse to act merely because 
a Court or tribunal has come to a decision which 
is erroneous because of a wrong decision on a 
question of fact or a wrong decision on a question 
ol law. Where, however, a Court or a tribunal 
has refused to do its duty, that is eminently a 
matter within the scope of superintendence and 
the High Court will whenever it finds that other 
convenient modes of redressing the grievance that 
has resulted from the Court or tribunal not doing 
its duty are not readily available to the aggrieved 
party, direct the Court or tribunal concerned to 
do its duty or in suitable cases itself remedv the 
injustice that has resulted from such refusal. 
The fact that such refusal was the consequence of 
an honest mistake of fact or law will not make 
it any the less a refusal by the Court or tribunal 
to do its duty and will be no ground for the High 
Court staying its hand to set matters right. 

The petitioner submitted the working plans as 
required by the notification issued under S. 3 (1) 
of the West Bengal Private Forests Act and ac- 
cording to the Rules and Appendix A to the Rules. 
These plans were not approved by the Regional 
Forest Officer and the petitioner was persuaded 
to prepare fresh working plans in a form contain- 
ing two additional paragraphs for the afforestation 
in the waste lands. The petitioner applied for 
the sanction of deviation from the plans by de- 
letion of these two paragraphs on the ground that 
these were not authorised by the Act and Rules. 

The application was dismissed and so also the 
appeal. The petitioner thereupon applied under 
Art. 227 of the Constitution : 

Held, that the inclusion of the scheme of affore- 
station in a working plan submitted under S. 3 
was wholly unauthorised by the Act. The Region- 
al Forest Officer was hound in law to sanction 
the deviation. In refusing the prayer he clearly 
refused lo do his dutv. The Appellate Committee 
was equally bound when the owner appealed and 
by not doing this they refused to do their duty. 

This refusal on their part resulted in the position 
that either the owner must incur heavy expen- 
diture lor carrying out the additional undertaking 
or he must face prosecution under S. 6 (1) of 
the Act. This was manifestly gross injustice and 
against this there was no convenient remedy 
available to the owner. It was right and proper, 
therefore, that in the performance of the liign 
Court’s function of superintendence over the tri- 
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bunals the High Court should remove this in- 
justice by ordering that the prayer for deviation 
be allowed. ILK (1950) 2 Cal 378: 58 CWN 903: 
96 CLJ 98: AIK 19W Cal 580 (582) (Pt A) 

(Prs 7; 9) (DB). 

Art. 227 — Applicability — Correction of slight 

errors. 

Art. 227 of the Constitution is not meant to 
correct slight errors. AIR 1951 Cal 100 (100) 
(Pt B) (Pr 3) (DB). 

Art. 227 — Power of superintendence — 

(Punjab Tenancy Ad (16 of 1887). Ss. 84, 5 (1) 
(c) and (8)). 

The powers of superintendence of the High 
Court under Art. 227 of the Constitution cannot 
be invoked merely for the purpose of correcting 
errors in decision on questions of fact or law in 
the exercise ol' their jurisdiction AIR 1952 All 
526 and AIR 1951 Cal 193 (SB), Foil. AIK 1953 
Him P 59 (60) (Pr 7). 

Art. 227 (1) — Power of superintendence — 

Nature of. 

The power of superintendence under Art. 227 is 
not meant for correcting errors of law and loci 
as that would amount to exercise of appellate 
jurisdiction not conferred on the High Court bv 
law. Under that Article the High Court has to 
see whether the subordinate Court or tribunal has 
kept itself within the bounds ol law. Where a 
subordinate Court or tribunal has exercised the 
jurisdiction not vested or has refused to exercise 
the jurisdiction vested or has given a decision 
which is patently erroneous on a question of fact 
or law or where there is such grave irregularity 
of procedure as to prejudicially aired the parly 
against whom the order sought to he challenged 
is made, the Court will interfere. AIR 1954 Hutch 
47 (48) (Pt B) (Pr 4). 

Art. 227 — Error of law. 

The powers under Art. 227 of the Constitution 
are to he exercised most sparingly and only in 
appropriate cases in order to keep the subordinate 
Courts within the hounds of their authority and 
not lor correcting mere errors. AIR 1954 SC 215. 
Foil. Madh BLJ 1955 HCR 1502: Madh BLR 1955 
Civil 345: AIR 1954 Madh Bhn 54 (54) (IM A) 
(Pr 2) (DB). 

Arts. 227 and 220 — Wrong decision of Rent 

Controller — S. 1 1 of Bihar Act (3 of 1947) 
misconstrued — Remedy under Arts. 226 and 227 
— Applicability — Order cannot he interfered 
with under Arts. 226 and 227. Sim* Houses and 
Resits — Bihar Buildings (Lease Rent and Evic- 
tion) Control Act (3 of 1947), S. 11. AIR 1955 
Pat 142. 

Art. 227 — Pov\er of superintendence — Order 

of Custodian of Evacuee Properly. 

The Custodian of Evacuee Property and his 
subordinates, in so far as they have to decide 
questions relating to the respective rights of the 
parlies that appear belore them, arc tribunals and 
the High Court h as power of superintendence over 
them under Art. 227 of the Constitution and this 
power includes the power to interfere with their 
orders in appropriate cases. The power of super- 
intendence is not a power given to t lie Court to 
correct errors and the power should he exercised 
only in cases where the Courts have clearly done 
something which they were not intended to do 
and further it must be used to keep the Courts 
within the hounds prescribed by law for such 
Courts. AIR 1952 Pepsu 16 (10, 17) (Pr 2). 


Art. 227 — Power of High Court under — 

Exercise of — Duly of Courls (o inspire confidence 
and faith in judicial process pointed out. 

It is undobtedly true that the power conferred 
on the High Court by Article 227 of the Constitu- 
tion has, as a rule of practice, to he most sparing- 
ly exercised and only in exceptional cases of 
grave dereliction of duty and is not intended to- 
be used merely lor the purpose of correcting 
errors of fact or of law. This self-imposed restr- 
aint is necessary because of the wide language 
conferring the unlimited reserve of power ot 
superintendence. But it does not mean that, when 
a Tribunal illegally refuses to exercise the juris- 
diction vested in it bv law, the High Court is to 
act as a helpless spectator and is incapable of sett- 
ing right the failure of justice thus caused. If 
an error of law apparent on the face of the re- 
cord is grave and material and has occasioned 
manifest failure of justice, then the High Court, 
is not only competent, but indeed is duly-bound 
to interfere. 

If therefore, a judicial or a quasi-judicial Tri- 
bunal is ol the view that an appeal before it i^ 
not competent, then dealing with the merits of 
the controversy and giving a decision thereon 
cannot but he described to he a somewhat un- 
satisfactory, i! not unjudicial, approach to the 
case. 

In such circumstances to uphold the contention 
Unit as the ITibunal had decided the matter on 
merits, High Court cannot interfere with its order 
under Art. 227 and to deny relief to the petition- 
ers would not only fail to promote the cause of 
justice hut would he clearly inconsistent with the 
true concept of Rule of Law. Such a course can 
bv no means inspire the petitioners confidence in 
our judicial process. The importance of citizens' 
confidence and faith in the judicial process to the 
civilized and orderly preservation ot the society 
cannot he over-emphasised because it is this con- 
fidence and faith which restrains them and keeps 
them away lrom drill towards defiant thinking. 

It is accordingly lor the judicial and quasi- judicial 
1 ribunals, and ultimately tor the High Courts, to 
see that this faith and confidence is strengthened 
and not shaken, and nothing is done to contri- 
bute towards the weakening of such faith. AIR 
1958 Fun j 155; AIR 1950 All 180; AIR 1962 Rai 
173; Ref. ILR (1965) 2 Punj 485. 

Art. 227 — Jurisdiction — Distinction —Power 

under Art. 227 limited lo restrain excessive juris- 
diction by inferior tribunals — Errors even if 
apparent oil face of record — Cannot be correct- 
ed under Art. 227. See Ibid, Art. 226. AIR 1962 
Punj 117. 

Art. 227 — Powers of High Court — Question 

whether requirements of proviso to S. 13 (2) (i) 
ol Punjab Act 3 ol 1949 have or have not been 
complied with is mixed question of law and fact 
and will not be interfered with — (Houses and 
Rents — East Punjab Urban Rent Restriction Act 
13 of 1949), S. 13 (ii) Proviso). AIR 1955 NIC 
(Punj) 5396. 

Art. 227 — Scope — Interference with decision 

of tribunal, which does not fall under scope of 
S. 115, C. I*. Code — (Houses and Rents — East 
Punjab Urban Rent Restriction Act (3 of 1949). 

Art. 227 authorises High Court lo see that the 
tribunals which do not fall under S. 115 of the 
C. P. Code are ‘kept in their proper place and 
that they exercise their jurisdiction in accordance 
with the provisions of the laws they administer’ 

AIR 1953 Cal 702, Relied on. * 

Finding of Rent Controller acting under East 
Punjab Urban Rent Restriction Act that the trans- 
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action was lease and not license — Finding 
maintained by appellate authority — High Court 
refused to interfere with the finding under Art. 
227 — Similarly High Court refused to interfere 
with finding on question of fair rent. 54 Punj LJ 
75 : AIR 1954 Punj 24 (25) (Pt B) (Prs 8; 9; 10). 

Art. 227 — Nature of jurisdiction — Decision 
under S. 13 (2) (i). Proviso, West Punjab Urban 
Rent Restriction Act — Power to question correct- 
ness of decision. 

Powers of superintendence under Art. 227 
should be exercised only in cases where the Courts 
and 1 ribunals have done something which they 
were not competent to do. It is not a power to 
correct errors, as otherwise it would tantamount 
to a power to entertain appeals on law and fact. 
The decision that the requirements of the proviso 
to S. 13 (2) (i). West Punjab Urban Rent Restric- 
tion Act, are not satisfied raises a mixed question 
of law and fact and therefore, the correctness of 
such a decision does not fall for examination un- 
der Art. 227 of the Constitution. 54 Punj LR 501: 
AIR 1953 Punj 70 (71) (Pt B) (Pr 7) (DB). 

Art. 227 — Scope of power. 

The fact that the High Court has jurisdiction 
under Art. 227 to interfere in its supervisional 
jurisdiction in matters both judicial and adminis- 
trative does not mean that it should invoke these 
powers in every case where it finds some error 
of law or fact in the proceedings of the lower 
Courts and tribunals. 6 Sau LR 336 : AIR 1954 
Sau 7 (8) (Pt B) (Prs 5; 6) (DB). 

Art. 227 — Scope of powers of superintendence 

of High Court. 

The powers of interference under Art. 227 of 
the Constitution relate to both administrative and 
judicial matters. But that does not mean that 
the High Court should invoke these powers in 
every case where the Court finds some error of 
law or fact in the proceedings of the lower Courts 
and Tribunals. If this were so, the limitations 
placed upon a Court of Second Appeal under sec- 
tion 100, Civil P. C. (1908), and Court of revision 
under S. 115, Civil P. C. (1908), w'ould become 
nugatory. AIR 1950 Cal 379, Foil. Case-law' 
reviewed. 

(On the facts of the case it w r as held that the 
High Court should not upset the decision of the 
Judge in a matter as it rested upon appreciation 
of facts only.) AIR 1951 Sau 43 (45, 46) (Prs 5; 

9). 

Art. 227 — Wrong decision of law or fact by 

election tribunal. 

A w'rong decision by the election Commission- 
er on a question of fact or of law will not by 
itself be a sulTicient ground for the High Court 
to interfere in the exercise of its powers under 
the article. ILR (1955) Tra-Co 646: 1955 Kcr LT 
714 : AIR 1956 Trav-Co 63 (69) (Pt C) (Pr 19) 
(DB). 

Arts. 227, 226 — Powers of High Court un- 
der — Labour Court acting within jurisdiction — ■ 
Decision, when can be interfered with — Nor- 
mallv. no interference on merits. See Ibid, Art. 
226. AIR 1960 Tripura 35. 

3 (c) (i). Mistakes of law*. 

• Art. 227 — Motor Vehicles Act (1939), Ss. 

68-D, 68 F (2) (c) (iii). 64, 64-A — Scheme noti- 
fied under S. 68-D — FITect on permits of private 
operators — Powers of R. T. A. — Renewal of 
private permits not legal — Appeal Board can set 
aside such renewals — Board can act in revisional 
powers if appeal is incompetent — Decision of 
Appeal Board being correct in law T , no interfe- 


rence under Arts. 226 and 227. See Motor Vehi 
cles Act (1939), S. 68-D. AIR 1962 SC 1136. 


Ar <- 227— Limited scope of Art. 227 though 

u. I W der ,han S - 115 of Civil Procedure Code— 
High Court cannot assume appellate powers to 
correct every mistake of law. 

Article 227 of the Constitution corresponds to 
8. 107 of the Government of India Act, 1915. 
However wider it may be than the provisions of 
S. llo of the Code of Civil Procedure, the High 
Court cannot, in exercise of its power under that 
section, assume appellate powers to correct every 
mis lake of law'. An erroneous decision which 
error, not being apparent on the face of the 
record, cannot be corrected by the High Court 
m revision under S. 115 of the Code of Civil Pro- 
cedure or under Art. 227 of the Constitution. 
Satyanarayan Laxminarayan Hedge v. Malikarjun 
Bhavanappa Tirumale, 62 Bom LR 146: 1961 
Andh LT 1 : (1960) 1 SCR 890 : 1960 SCJ 1065: 
AIR 1960 SC 137 (142) (Pt B) (Pr 18). 

Art. 227 — Decision in accordance with law — 

Interference — Member of Board of Revenue al- 
lowing second appeal and sending it for con- 
currence to another member who differed — Ap- 
peal again coming before the first member who 
dismissed it confirming the decree of lower ap- 
pellate Court — Judgment is in accordance with 
law, viz., S. 98 (2), Proviso, C. P. Code and can- 
not be interfered with under Art. 227 unless it 
is showm that the Board exercised a jurisdiction 
not vested in it or failed to exercise jurisdiction 
vested in it. 1954 All LJ 230 : 1954 All WR (HC) 
425 : AIR 1954 All 521 (522) (Pt B) (Pr 4). 


Art. 227 — Certiorari — Error of law — Inter- 
ference — Powers of High Court — Proceedings 
under S. 12, Madras Estates (Abolition and Con- 
version into Ryotw’ari) Act — Conclusion of Tri- 
bunal justified on the evidence on record — Order 
not interfered. See Ibid, Art. 226. (1963) 1 Andh 
LT 296. 

Art. 227 — Error of law' — Error committed 

by inferior tribunal not self-evident but requires 
to he established — Jurisdiction to issue writ of 
certiorari will not he exercised. See Ibid, Art. 226. 

1961 Nag LJ (Notes) 37. 


Art. 227 — Sufficient cause — Ignorance of 

law’ — Distinction betw’een ignorance of law and 
mistake of law — Decision of authority that ig- 
norance did not constitute sufficient cause for de- 
lay — No interference. See Payment of Wages 
Act (1936), S. 15 (2). AIR 1954 Bom 537 (DB). 


Art. 227 — Interference under — (Represen- 
tation of the People Act (1951), Ss. 83 (2), 85). 

It is for the Election Tribunal to determine 
whether the forms of Schedules attached to the 
election petition fulfil the legal requirements of 
the Representation of the People Act under w’hich 
the Tribunal acts. That is the very issue which the 
Tribunal has to determine before proceeding fur- 
ther to determine the issues involved in the peti- 
tion and the reply thereof on merits. The jurisdic- 
tion of the Tribunal does not depend upon the 
facts whether the Schedules are property verified 
or not hut is independent of it. The legislature in 
giving the Tribunal power to dismiss the petition 
for failure of the petitioner to supply Schedules 
duty verified in the manner laid down in the Code 
of Civil Procedure has empowered Tribunal to de- 
termine whether the Schedules are duly verified or 
not and while in doing so even if it arrived a 
an erroneous decision it could not be said tc 
have acted in a manner calling for the interference 
by the High C*urt in exercise of its powers or 
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■superintendence as in that it would he acting 
■as a Court of appeal to correct errors of law 
Case-law discussed. ILR (1954) MR l‘>8 • AIR 
1953 Madh B 207 (269) (Pr 20) (DR). 

Erroneous view of law. 


Art. 227 


The object of Art. 227 is really to canalise the 
proceedings m interior Courts and Tribunals so 
hat there is no overflow of the banks. Where 
the lower Court has taken an erroneous view of 
the law, it is a fit case in which the High Court 
-should interfere in the extraordinary jurisdiction 

-oo o ,* h Cuurl l,n(lcr Arl - 227. AIR 1953 Cal 
/02, Rel. on. AIR 1951 Punj 124, Dist 56 Puni 

&W5 776 : ! A,K ™ 

Art. 22/ Scope — Order erroneously Inter- 
preting law Substantial justice however done 
— Interference. 

Even it the Court below in the interpretation of 
(he language of a statute has come to a conclu- 
M°n which is erroneous, this bv itself is no 
ground lor interference in the exercise of extra- 
ordmary jurisdiction under the provisions of Art. 

;~ 7 ()l . ,,1C Constitution, it it has in its order come 
o s uh s t;mt ,al justice AIR 1952 Punj 416 (417) 
(Et A) (Prs 4, 7) (I)R). ' 

3 (e) (11). Findings of fact. 

• Arts. 227 and 133 — Finding of facts—Inter- 

lercnee — 1- mdmg of the Authority under I>ay- 
nu nt (>1 \ ages Act that deduction ot servant 

allowance as a result of revision of wage struct- 
ure did not contravene S. 23 as the total wages 
earned before such revision not reduced — Find- 
ing cannot he challenged in a petition under Art 
22, nor under Art. 133 when the High Court has 
confirmed it. Payment of Wages Act (1936) S *>3 

n‘'ir ran \ , ( > , ‘ U J ,avn v - K “ k “ian Tea Estate! 1963 
6) ac LR 189: (1963) 1 Lab LJ 267: ILR (1963) 
15 Assam 299 (SC). 

* Ar *‘ 227 — Question of fact — Inlerfer- 
<-iice with finding of fact recorded bv the Indus- 

rial tribunal where the tribunal had jurisdiction 

AIl/ iu-T 1 ^ o!‘i‘ (,lu * slion * Ste Art. 133. 

Ain 19.)7 SC 264. 

-—-Arl. 227 — Finding of fact — Objection to 

u n ai 1 !! C oi r( ' ,l( ' ( ‘ Scc Arl - 226. 1957 All 

U H (**<>) 388: 1957 All LJ 325. 

7 2 V ~~ Question of fact — No interference 

See Ibid, Art. 226. AIR 1955 All 163 (DR). 

Art. 227 — High Court under Art. 227 can- 
Court of appeal and review Findings 


not sit as 

"Mart. (100-1) 1 Audi, LI 72: ( 100-*) 1 Audi, UR 

o Ar !\ 227 — binding of fact — Interference 
SeC)U"d, Art. 226. (1059) 1 Lab LJ 503 (Andli 

~ ~ Arl - 227 — Powers of siiperinlendenre — Ex- 
ercise of — Grounds. 

The power now vesting in the High Courts bv 

which M A Vr fV° f Co " sll "" ion is 'he same 
it,' r. . ,I ‘ Kh Collrts exercised under S. 15 of 

ne Charter Act and then under S. 107, Govern 

nien of India Act. Speaking generally this power 

< uperm cndcnce places at the disposal ol the 
>KH Court an extraordinary reserve of power in 

’i^'w , M° rC II Nl * OUl<1 ,!l ' *'«* of in ins 

cure V 1 h r, 'F 1 '. C,n "'t ooiv not he able to 

a j , ‘ Sl,1 ‘ e the jurisdiction is extraordinary it 
revi Jl M 'T e .’’"hoa'ilv as a substitute for 

•d or i' '." ris ' iK 'lion in cases where the revision- 
Coun ! K,1 °" las l “' t " ' :, keii away from the High 
in 'ue,. ■ a C T |H ' l, n ' l egislature, though even 
|Jon 2^ a,, f oxeess or abuse of jurisdic- 
rv , 7 <lo " l,t Oislil y interference. II, e High 

[Vol.4. Fn. D. 80. 
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den r i T ay also , <lraw 0n i's powers of superinten- 

of of:, a , V .° ld , ,? r prevcn < obvious miscarriage 

olir J 1 S 13 not ’ however, he justified in 
getting round any express provisions of statute 

depriving it of its revisional jurisdiction bv resort- 
ing to Us extraordinary jurisdiction except in 
eases mentioned above. It will not also he 
IUS died in const, luting itself a Court of appeal 
and substitute its own view on findings of fact 
af cr a minute scrutiny of the evidence, though 
the extraordinary jurisdiction may he utilised for 
correcting miscarriages of justice which have been 
occasioned by patent errors of law or procedure 
!Y 1 1>C corrected otherwise. 52 Cr LJ 986: 

n > , 2? sa "' 181 : AMt >951 Assam 106 

<>> 2 ’ >>■>) (I’l t) (Pis 39, 59). 

- Art. 227 — Finding of fact — In exercise of 
jurisdiction ot the High Court under Art 007 

behind the n °fi r' ° pc f n f to lhc ni «h Court to go 
Cm r i f " f fact recorded by the lower 

(1959) Bom 1 509f r °' ,COUS - 15om LK 2M : IL,! 

—Arts. 227. 226 — Finding of fart - No mt er - 
tirUKe — (Tenancy Laws — Bombay Tenancy 
and Agricultural Lands Act (67 of 1948). S. 29, 
■See Ibid, Art. 226. AIR 1956 Bom 128 (DB). " 

~ Ar '; 227 “ , Sropc — Tribunal’s decision on 

L, n ■? . cxls,L ' n< c or non-existence of facts 

' m*'’ 11 lo exencse jurisdiction to review its 

n 0 , rdcr ^;- * i« h C<> " rl "ill not interfere See 
Ibid. Art. 220. AIB 1953 Bom 284 (DB) 

Ar >- 227 — Power of High Court — Eiect- 

on sr° ui '<l of requirement for pur- 
poses ol building „ r lor developing it — Matters 
to he taken into account bv tribunal _ iViterfe- 

cTuuT TV L Vrl r 2J7 - Scc tenancy Laws - 
t. ilnilta Thtcka Tenancy Act (2 of 1949) S 3 

(1957) 01 Cat UN 745. J 

Art. 227— Question of fact — Whether re- 


Gujarat * TaVuk ’"p ’’T ma,crial| v affected. Sm 

iiiris guK""’ ,iu,t ' s 

Art 227 — Finding of fact — Interference 
Sec Ibid, Art. 226. AIR 1961 Him Pra 2 . 

Fv,,.!u s ~‘ '7 IJ I>0 " er °> Superintendence — 

1 nil 0f 77 ( ,,ous « and Jtenls — East l» un - 
S lb l t) rb<ln Ii “" "eslriction Act (3 of 1949), 

Where, in a proceeding for ejectment of tenant 
on ground ol a, lure to pay rent, both the Con 
roller and the appellate authority found on 
jarls, that there was no default in payment of 

Held, that it could not he said that the autho- 
rities acted arbitrarily or that they refused to 
discharge their duties or to exercise jurisdiction 
vested in hem by law. Their derisio,! r on Id no" 

n-a C cr%i b - C ‘' l . lerfere( l "‘Hi under Art. 227 MR 

(Pr 4). ' AIK 1!,r>4 ,llm Pra 75 (76) 

: Art 227 — Jurisdiction of High Court— Fin, 1- 

‘ ri ? FkI — lnlcrleronrc. Sec Ibid \ r » •)•),• 

1J.)J Cr LJ 1082: AIR 1959 Iver 275 (DR). 

——Arl. 227 -- Procedure — Finding of fact — 
ImS, "i 2 -« Al« 1935 M i; 

s gstr rrs 'r' 

ol lad wind) cannot be enquired into in nm ' 'T 

Madh Pi a 214 (DR). ’ AlL i2G ‘ Al * 

3 sttz 
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Art. 227 — Writ jurisdiction — Powers of 

High Court — Not an appellate Court — Finding 
of fact, cannot be disturbed — Election challeng- 
ed on the ground of disqualification under Sec- 
tion 14 (1) (i) read with S. 94 of M. B. Munici- 
palities Act (1 of 1954) — Finding arrived at by 
the Election Tribunal — Interference with. See 
Ibid, Art. 226. 1963 Jab LJ 795. 

Arts. 227, 226 — Interference with findings of 

fact — Workmen’s Compensation Act (1923), S. 2 
(1) (n) — Question whether casual labourer is 
employed for purposes of employer’s trade or 
business is one of fact — No interference under 
Art. 226 or 227. See Ibid, Art. 226. 1963 Jab LJ 
587. 


Art. 227 — Findings of fact if can be gone 

into in application under Art. 227. 

It is not the business of the High Court in an 
application under Art. 227 to go into the findings 
of fact; in regard to it, the statutory' appellate 
authority should be deemed to be the final 
forum. 1959 MPLJ 513. 

Art. 227 — Finding of fact — Powers of High 

Court to interfere. See Ibid, Art. 226. AIR 1958 
Madh Pra 368 (DB). 

Art. 227 — Finding of fact — Interference. 

The findings of the Tribunal on pure questions 
of fact are not open to review in proceedings un- 
der Art. 227 of the Constitution. 71 Mad LW 679 : 
(1958) 2 Lab LJ 602: (1958-59) 15 FJR 25: 1958 
Mad WN 732: (1959) 1 Mad LJ 235 : 1959 Mad 
LJ (Cri) 241. 

—Art. 227 — Finding of fact — Finding that 

petitioner failed to submit written representation 
as required by S. 57 (4), Motor Vehicles Act, is 
one of fact — Not open to review by High Court 
when there is no error of law. (1964) 2 Mvs LJ 
394 : AIR 1965 Mys 258 (259) (Pt A) (Pr 4) 

(DB). 

Art. 227 — Motor Vehicles Act (1939), Ss. 47 

and 64 — Grant of permit — Findings of fact — 
Interference in writ proceedings not permissible. 
See Motor Vehicles Act (1939), S. 47. (1965) 2 
Mys LJ 30 (DB). 

Art. 227 — Finding that there exists need 

for bus service on particular route, recorded by 
Revenue Appellate Tribunal being essentially on 
question of fact, its correctness cannot be dis- 
cussed in writ petition. See Ibid, Art. 226. (1963) 

2 Mys LJ 93. 


tion when the Collector and Chief Commissioner 
have acted within the bounds of their jurisdiction, 
and without doing any violence to principles of 
natural justice. See Ibid, Art. 226. AIR 1962 Pun* 
387 (FB). 


Art. 227 — Interference with orders of sub- 
ordinate Tribunal — Power of High Court — Ex^ 
tent of Finding of fact cannot be questioned. 

The scope of Art. 227 of the Constitution in the 
matter of interference with the orders of the 
subordinate Tribunals is no wider than Art. 226. 
Therefore, in a petition under Art. 227 against an, 
order of a Labour Court, it is not open to High 
Court to go into the correctness of facts found 
bv that Court. AIR 1962 Puni 231 (233, 235> 

(Pt B) (Prs 3, 13). 


Art. 227 

not be gone 

PunJ 464. 


— Question of fact — Findings can- 
into. See Ibid, Art. 226. AIR 1961 


Art. 227 — Retrenchment of employee — 
Question of mala fides — Finding of Industrial Tri- 
bunal — Interference by High Court See Indus- 
trial Disputes Act (1947), S. 33-A. AIR 1959 PunJ 
360. 

— —Arts. 227 and 226 — Elections — Represen- 
tation of the People Act (1951), S. 98 — Cor- 
rupt practice — Question of fact — Jurisdiction 
of election tribunal — High Court will not inter- 
vene. 61 Pun LR 253 : ILR (1959) Pun| 368: AIR 
1959 Punj 309 (311) (Pt B) (Pr 12) (DB). 


Art. 227 — Rajasthan Panchayat and Nyaya- 

Panchayat Election Rules (1960), R. 78 — Deci- 
sion of Election Tribunal — Finding in respect 
of age of a candidate — Is a finding of fact — 
Cannot be disturbed in a writ petition under Arts. 
226 and 227 of the Constitution. See Ibid, Art. 
226. ILR (1962) 12 Raj 969. 


3 (e) (ill). High Court's power to re-ap- 

preciate evidence. 

• Arts. 227, 226 — Findings in departmental 

enquirv — High Court has no power to reappreci- 
ate evidence — ILR (1959) Cut 425, Reversed. 
See Ibid, Art. 226. AIR 1963 SC 404. 

Art. 227 — Power under article will not be 

exercised as in case of appeals by going into 
minute details of evidence. 1952 Crl LJ 1282 : 
1952 Ail LJ 493: 1952 All WR (HC) 547: 1952 AIT 
Cri C 1462: AIR 1952 All 788 (792, 793) (Pt B) 
(Prs 14, 15, 17). 


Art. 227 — Certiorari — Writ of — Disputed 

questions of fact — Writ proceedings to quash 
certificate proceedings to recover arrears of sales- 
tax — Dispute as to facts for deciding whether 
sales-tax was payable — Interference bv High 
Court. See Ibid, Art. 226. (1961) 12 STG 649 

(Orissa). 

Art. 227 — Findings of fact — Interference 

with. See Ibid, Art. 226. AIR 1957 Pat 241 (DB). 

Art. 227 — Question of fact. See Ibid, Art. 

226. AIR 1957 Pat 163 (DB). 

Art. 227 — - Procedure — Questions of fact. 

See Ibid, Art. 226. AIR 1955 NFC (Pat) 2151 (DB). 

Art. 227 - — Question of fact — Interference. 

See Ibid. Art. 226. AIR 1954 Pat 334 (DR). 

• Art. 227 — Certiorari — Requisition of pre- 

mises under S. 3, Requisition and Acquisition of 
Immoveable Property Act — Whether premises 
were required bona fide for their personal use by 
©wnere is a question purely of fact — Even an 
♦^•oneous finding on the question cannot entitle 
Hikb Court to interfere with the order of requisi- 


Art. 227 — Finding of fact — Interference— 

(Bombay Industrial Relations Act (11 of 1947)* 
S. 3 (36)). 

Where the lower Court taking the entire evi- 
dence on record into consideration found that 
the workers had stopped work and that though 
they were provided with normal work they refus- 
ed to do the normal work and failed to give the 
normal production, there is a finding of fact which 
cannot be challenged in proceedings under Art. 
227. But High Court's powers under Art. 227 be- 
ing limited to the correction of errors of the low- 
er Courts on the face of record, it is not en- 
titled to re-appreciate the evidence and diner 
from the finding on fact of the lower Court. 
(1958) 13 I JR 467 (Bom). 


Art. 227 — Finding of lower Court based on 

ovidcnce — Need of landlord under S. 3 (iv), 
Calcutta Thika Tenancy Act — Finding of Con- 
troller and Appellate Court — Interference 
High Court. See Tenancy Laws — Calcutta 
Thika Tenancy Act (2 of 1949), S. 3 (iv). (1957) 
61 CWN 170. 
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—Aft 227 — No interference with finding of 
fact based on evidence that there was proper 
service of notice — (C. P. Code (1908), S. 115). 

AIR 1955 NUC (Cal) 4852 (DB). 

Art. 227 — Finding of fact — Finding as to 

fair rent based on evidence — No interference. 

Madh BLJ 1955 HCR 1949: ILB (1955) Madh Bha 
406: Madh BLR 1955 (Civ) 528: AIR 1955 Madh 
B 177 (179) (Pt C) (Pr 7) (DI5). 

Art. 227 — Adjudication by Industrial Tri- 
bunal — Dispute relating to fixation of fair wages 
and provision for gratuity scheme — View taken 
by the tribunal on paying capacity of industry 
not impossible on evidence recorded — High Court 
cannot deal with the matter as a Court of appeal 
and substitute its own judgment. See Ibid, Art. 
226. AIR 1962 Madh Pra 172 (DB). 

Art. 227 — Finding given after consideration of 

entire evidence on point — No error of law — 
Finding cannot be called in question. See Ibid, 
Art. 226. AIR 1957 Pat 241 (DB). 

Art. 227 — High Court will not review ap- 
praisal of evidence by Rent Controller. AIR 1955 
NIC (Pepsu) 2507. 

Art. 227 — High Court cannot go Into merits 

of case. 

The power of superintendence under the article 
does not make the High Court a Court of appeal 
or revision over the proceedings of the tribunal. 
Thus it cannot go into the merits of the case and 
hold that the decision of the tribunal was not 
justified on the evidence before it. ILR (1954) 
Palialu 587 : AIR 1954 Pepsu 118 (122, 123, 125) 
(Pt H) (Prs 17, 28) (DB). 

Art. 227 — Re appraisal of evidence — Convic- 
tion for olTencc under S. -147, Penal Code chal- 
lenged on ground that evidence did not warrant 
conviction — Held, that High Court could not 
re appraise evidence. 67 PunJ LR 698: ILR (1965) 

2 PunJ 472. 

Arts. 227 and 226 — Writ jurisdiction, nature 
of — It is not appellate jurisdiction — Decisions 
of subordinate tribunals not reviewable to find 
out whether they are based on substantial evi- 
dence as against absence of legal evidence — 
American and English law compared. .See Ibid, 
Art. 220. 1965 Cur LJ 561: ILR (1965) 2 PunJ 
«‘I48. 

3 (f). Power to be exercised to keep 
Courts and Tribunals within 
limits of their 
authority. 

• Art. 227 — Power of superintendence under 
— Exercise of (Houses and Rents — East Punjab 
Urban Rent Restriction Act (3 of 1949), S. 13 
( 2 ) ). 


Art. 227 — Scope — Interference limited to 

question of Jurisdiction. 

The power of interference under Art. 227 is 
limited to seeing that the Tribunal functions with- 
in the limits of its authority. Where the conten- 
tion of the defendant was that he had filed cer- 
lain documents in the Court which, however, 
were not found on the record, and that the Court 
after inquiry held that they were not filed and 
that no opportunity was given to the defendant 
to prove his allegations : 

Held, that no petition under Art. 227 was main- 
tainable. I hough the Court should have given 
jhe defendant an opportunity to prove his case, 
it was a question of error and not of jurisdiction 
on its part : AIR 1958 SC 398 and AIR 1954 SC 
215 and AIR 1958 All 456, Applied. AIR 1961 All 
306 (308) (Pr 7). 

— Art. 227 Power of Judicial superintendence 

of High Court — Conditions precedent for exer- 
cise. 

The powers of the High Court under Art. 227 
of the Constitution are not wider than the powers 
conferred by Art. 226, but for all practical pur- 
poses, they are co-equal except that under Art. 

the High Court has superintendence only over 
Courts and tribunals whereas under Art. 226 it 
has supervisory jurisdiction over any person or 
authority including the Government. The main 
purpose of Art. 227 is to keep the subordinate 
Courts and tribunals within the hounds of their 
authority. It is not open to the High Court act- 
ing under Art. 227 to sit as a Court of Appeal 
and review findings of fact by reappreciating oral 
and documentary evidence. The High Court would 
be justified in interfering under Art. 227 only in 
eases where substantial injustice has been done 
by reason of the decision of the Court or tribunal 
below being vitiated by defect in jurisdiction, 
violation of the principles of natural justice, total 
absence of evidence or error of law apparent on 
the face of the record. It is only in such cases 
and within those limits that the High Court can 
interfere under Art. 227 of the Constitution. (1964) 

1 Andh LT 72: (1964) 1 An WR 243. 

Art. 227 — Powers under — When to be 
exercised. 

The power of superintendence conferred by Art 
227 should be exercised by the High Court most 
sparingly and only in appropriate cases in order 
to keep the subordinate Courts within the bounds 
of their authority and not for correcting mere 
S."» rs « : * AIR 1964 SC 215 ’ HeI - on - (I960) 2 Andh 

" Nature and scope of powers of 

jurisdiction under. 


The power of superintendence conferred by Art. 
227 is to he exercised most sparingly and only in 
appropriate cases in order to keep the Subordi- 
nate Courts within the bounds of their authority 
and not for correcting mere errors. AIR 1951 
Cal 193 (SB), Bef. 


v » idiiierre 

.Art. is to he exercised most sparingly 

onlv in appropriate cases in order to keep 

subordinate Courts within the hounds of 

authority and not for correcting mere errors 

Andh LT 670: (1959) 2 Andh WR 140 


and 

the 

their 

1959 


Thus where the lower Courts realised the legal 
position hut in elTcct declined to do what was, 
* >v (2) (i) of the East Punjab Urban Bent 

Restriction Act, 1949, incumbent on them to do, 
-md thereby refused to exercise jurisdiction vest- 
ed in them by law it was a case called for an 
interference by the Court of the Judicial Com- 
missioner under this Article and il acted quite 
properly in doing so. Waryam Singh v. Amur- 
nath. 1954 SCJ 290: 1954 Mad WN 424 : 1954 

A 334 : 10r >4 SCR 565: AIR 1954 SC 215 (217) 
|1 1 C) (Pr 14). 


Art. 227 — Powers 

lower Court’s order — 
115). 


of High Court to vacate 
(C. P. Code (1908), S. 


... . . ' . -- — "‘mill mill 

Ot their legal iiirisdiclion and it the judgment 
the lower appellate Court proceeds cm entire 

SABdh’wR'M* ° f h ‘ W ' " Ca " bc vacat «l- 


Art. 227 — 

revision. 


Error of law — If ground for 
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CONSTITUTION OF INDIA (1959), Art. 227, Nole 3 (f) 


The power of superintendence of the High 
Court under Art. 227 is only to see that the 
Court below does not exceed its bounds. If the 
Court below had jurisdiction to decide a matter 
and in the exercise ol that jurisdiction has com- 

• ror ol law, that is no "round for 
the High Court to interlerc in the exercise ol its 
powers, under Art. 227. Art. 227 was not intend- 
ed to be a substitute for the revisional jurisdic- 
tion ()1 High Court. AIR 1952 Assam 106, Rcl. on. 
AIR 1958 Assam 77 (78) (Pt B) (Pr 1) (DB). 

Art. 227 — Power of superintendence — Ex- 
tent — Petitioner resisting execution of decree — 
Application by decree-holder before subordinate 
Judge for making complaint against petitioner un- 
der S. 195 (1) (a) Cr. P. C. — Application reject- 
ed on ground that proper remedy was under 
O. 21, R. 97 C. P. C. — Similar application before 
District Judge — District Judge making com- 
plaint under Section 195 (1) Cr. P. C., in adminis- 
trative capacity — Order held not substainable 
and set aside under Art. 227 — Criminal P. C. 
(1898), S. 195 (1) (a) (b). 

Per D. N. Das Gupta, J. : (agreeing with Amaresh 
Rov. J.) The power of superintendence under 
Art. 227 ol the Constitution is to be exercised by 
the High Court most sparingly and only in ap- 
propriate cases in order to keep the subordinate 
Courts within the bounds of their authority and 
not for correcting mere errors. 

A decree-holder made an application in the 
Court of Subordinate Judge alleging that the 
pleader-commissioner and the peon who had 
gone to give possession of land to him had been 
resisted in the discharge of their ollicial duties 
by the petitioner and prayed that a complaint 
should be made by the Court against the peti- 
tioner in accordance with S. 195 (1) (a) Cr. P. C. 
That application was dismissed on the ground 
that the proper remedy of the decree-holder was 
by way of an application under O. 21, R. 97 
C. P. C., especially when obstruction was caused 
by third parties who had prima facie a bona fide 
claim to the lands. Thereafter the decree-holders 
made a similar application before the District 
Judge who passed an order, termed as adminis- 
trative, for the protection of the Court peon as 
a public servant subordinate to him making a 
complaint under S. 195 (1) (a) Cr. P. C. In 

passing that order he did not consider whether 
interest of justice required such an order. In an 
application for revision under S. 115 C. P. C., 
and Art. 227 of the Constitution filed against the 
order. 

Held, that the District Judge had no power to 
make the administrative order in the face of the 
order of the subordinate Judge which had not 
been set aside in any appropriate proceedings. 
Merely saying that the order was an administra- 
tive order would not make an order immune from 
interference by High Court under Art. 227. The 
High Court has the power to scrutinise the order 
and to see whether it was within the hounds of 
the authority passing the order. The order was, 
therefore, set aside. 42 CWN 531, 44 CWN 1011; 
AIR 1942 Cal 434; AIR 1954 SC 215, and AIR 
1955 SC 233, Ref. (1963) 67 Cal WN 887. 

Art. 227 — High Court’s power of superinten- 
dence — Extent of — Election under Bengal 
Municipal Act. 

The High Court’s power of superintendence un- 
der Art. 227 of the Constitution is a power to 
keep subordinate Courts (Tribunals) within the 
bounds of their authority, to see that they do 
what their duty requires and that they do it in 
a legal manner. In appropriate cases, the Article 


may be employed to correct, at least, errors ol 
jurisdiction to wit, assumption of excessive juris 
diction or illegal or irregular exercise of it oi 

fadm-e to exercise the same. AIR 1958 

f£ 0 39 .? : , A c£ SC 215; A1R 1951 Cal 193; AIR 
Cal o2o, Rcl. on. 


The petitioners nomination paper for a muni- 
cipal election was improperly rejected by the 
Election Officer who had no authority in that 
behali and the order was confirmed by the Appel- 
late Authority arbitrarily without applying his 
mind to the real question involved. 

Held, that, in the circumstances of the case, it 
was a fit case where the High Court would exer- 
cise its powers under Art. 227 of the Constitution 
and quash the order of the Appellate Authority 
rejecting the nomination paper. The case was 
one where the Tribunal had not kept itself within 
the bounds ot its authority as there was failure 
on his part to exercise the jurisdiction which was 
vested in him by law and which he was bound 
to exercise under and in terms of the statute to 
which he owed his authority and existence. AIR 
1923 Mad 475. Rel. on; AIR 1928 Mad 1271, Dist. 
64 Cal WN 1043 : ILR (1961) 1 Cal 356: AIR 
1962 Cal 53 (60) (Pi C) (Prs 28, 29) (DB). 


Art. 227 — Powers of High Court. 

The High Court has power under Art. 227 to 
keep subordinate Courts and tribunals within the 
bounds of their authority. 

Where the Tribunal below decided the case 
practically on inadmissible evidence, or, in fla- 
grant violation of Evidence Aci, and, in, so doing, 
it served to perpetuate a grave injustice inter- 
ference in such cases would be amply justified. 
The tribunal must, at least be held to have acted 
illegally in exercise of its jurisdiction and that 
is sufficient for interference under Art. 227 as 
the illegal exercise of jurisdiction by the lower 
tribunal resulted in a grave injustice. AIR 1958 
Cal 679 (680) (PI A) (Prs 8, 9) (DB). 


• Art. 227 — Powers of superintendence — 

Scope and cxlent of. 

Though under Art. 227 of the Constitution the 
High Court has a right to interfere with decisions 
of Courts and Tribunals under its power of superin- 
tendence, that right must be exercised most spa- 
ringlv and only in appropriate cases. In general 
words, the High Court’s power of superintendence 
is a power to keep subordinate Courts within the 
hounds of their authority, to see that thev do 
what their duty requires and that they do it in 
a legal manner. The power of superintendence is 
not a power given to the Court to correct errors, 
otherwise, it would be tantamount to a right to 
entertain appeals on law and fact. That right 
should he exercised only in cases where the 
Courts below have clearly done something which 
they were not entitled to do. Dalmia Jain Air- 
wavs, Lid v. Sukumar Mukherjee, AIR 1951 Cal 
193 (193, 194) (Pt A) (Prs 6, 7) (SB). 


Art. 227 — Scope. 

Article is meant to keep subordinate Courts 
within bounds of their jurisdiction and not to 
correct errors of decision on questions ol law or 
qucslions of fact. AIR 1953 Him P 60 (60) (Pt A) 
(Pr 4). 


Art. 227 — Power of superintendence 

Nature and scope of — Appeal dismissed as in- 
competent and on merits Court will r °R! s ^ r ^' 
lief under Article — Tenancy Laws — Malbar 
Tenancy Act (14 of 1930), S. 17. 

The power of superintendence conferred bV 
Art 227 is to be exercised most sparingly alia 
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only in appropriate cases m order lo keep the 
subordinate Courts within the bounds of their 
authority and not for correcting mere errors. AIR 
1951 Cal 193, AIR 1953 Cal 702 and AIR 1954 SC 
215. Foil. 

Under S. 17 of the Malabar Tenancy Act an ap- 
peal lies against the order of the Rent Court un- 
der S. 16 of that Act, whether the order fixes 
fair rent or refuses to do so, and hence the dis- 
missal of an appeal against an order refusing to 
fix fair rent as incompetent is erroneous. Rut 
.still the_ appellant will not be granted relief under 
Art. 227 ot the Constitution where the appellate 
Court dismissed the appeal not on the sole ground 
of incompetency but also after a consideration of 
the appeal on its merits. (1960) 1 Kcr LR 24: I960 
Ker LT 50: 1960 Ker LJ 156: ILK ( 1960) Kcr 
629. 


Art. 227 — Enabling power of High Court. 

The extraordinary powers conferred on the 
High Court under Art. 227 enable the High Court 
to ensure that the tribunals arc kept within the 
bounds ol their authority and that they do what 
their duly requires and that they do it in a le"al 
manner. 1953 Cri I J 636: 65 Mad L\V 1229: UR 
1953 Mad 362 (366) ( IM E) (P r 12) 


Art. 227 Power of .superintendence — Natun 
and scope of power. # 

1 lie High Court’s power of superintendence i 
a power to keep subordinate Courts within tin 
hounds of their authority, to see that they d< 
what their duly requires and that they do it in ; 
legal manner. It is not a power given to correct 
errors, otherwise it would he tantamount lo a 
• ight to entertain appeals on law and fact. The 
right should he exercised only in cases where 
the (.ou rls have clearly done something which 
they were not entitled lo do. 1954 RL.IR 594: 1955 

U LJ 501: 33 Pat 996: AIR 1955 Pat 118 (121) 
(Pt F) (Pr 7) (DR). 


Art. 227 Limits lo exercise of power of 

superintendence. 

1 he power of superintendence under Art. 227 
ol the Constitution does not make the High Court 
a Court ol appeal or revision oyer the proceedings 
nl the Tribunal. Thus, the High Court cannot 
go into the merits of the ease and hold that the 
decision ot the Tribunal was not justified on 
the evidence before it. The powers are to he 
used sparingly and only in appropriate cases with 
a view to keep the subordinate Courts or Tri- 
bunals within the hounds of their authority, to 
see that they do what their duly enjoins and 
that they do it in a legal manner. ILR (1954) 
Patiala 387: AIR 1954 Pepsu 118 (122, 123, 125) 
(Pt H) (Prs 17, 28) (DR). 1 


227 


Art. 227 — Power of High Court. 

rile power ot the High Court under Art. 
is limited. It cannot he used lo correct error of sub- 
ordinate Courts and tribunals. This power is 
quite different ' from the power that a Court ol 
Appeal or a Court ol Revision possesses. It is a 
power to keep subordinate Courts within the 
hounds of their authority, lo sec that they do 
what their duty requires and that they do it 
in a legal manner. 1951 Pepsu LR 317, Ret. on 
ICR (1953) Patiala 208: AIR 1954 Pepsu 17 (17 
18) (Pt A) (I>r 3). 


and they do not art outside the jurisdiction given 

law. T herefore, no writs are issued 
against the Tribunals except when their proceed- 
ings are vitiated by total want of jurisdiction or 
the defect of jurisdiction is apparent on record. 
ILR (1954) Pepsu 1: AIR 1953 Pepsu 133 (141) 
(Pt J) (Pr 21) (DB). 

-Art. 227 — Object of conferring power. 

Lnder Art. 227 the power of interference is 
limited to seeing that the Tribunal functions 
within the limits of its authority. Moreover, power 
under the article is always to he exercised most 
sparingly and only in appropriate cases and is 
clearly not meant for correcting errors of fact 
or even of law. 1964 Cur LJ 324 : 1965 (2) Cri L 
Jour 701 (701. 702) (Prs 3, 4) (PunJ). 

Art. 227 — Power of superintendence — When 

lo he exercised. 

4hc power ol superintendence conferred by Art 
227 is l») be exercised most sparingly and only in 
appropriate cases in order to keep the Subordi- 
nate Courts within i lie bounds of their authority 
and not for collecting mere errors: AIR 1954 SC 
215. Foil. 62 Pun j LR 302: AIR I960 Punj 432 
(433) (Pt C) (Pr 8). 

[Overruled on another point in AIR J963 
Punj 156 (DR).] 

Art. 227 — Powers under — When may be 

exercised. 

I lie power given bv Art. 227 of the Constitu- 
tion is meant to be exercised in cases where the 
subordinate Courts clearly have done something 
which they are not entitled to do. The power 
must he used to keep the Courts below within the 
hounds prescribed bv law for such Courts, and is 
not limited lo interference with orders passed by 
1 hem without jurisdiction. ILR (1953) Punj 100: 

54 PLR 358: AIR 1952 Punj 422 (422) (Pt A) 
(Pr 3) (DR). 

— - — Art. 227 — Superintendence, its object. 

I he object of superintendence is to keep all 
inferior Courts and Tribunals within the bounds 
ot their authority and to see that they do which 
their duty requires them to do and that they do 
it in a legal manner. 5 3 Pun LR 264 : AIR 1951 
Punj 124 (124) (Pt A) (Pr 5). 

Art. 227 — Power of superintendence — Scope 
of— Interference with order of appellate authority 
under East Punjab Rent Restriction Act (1949). 

The power under Art. 227 of the Constitution is 
not the same as is exercisable bv a Court of ap- 
peal hut should be confined to keeping the subor- 
dinate Courts asid other tribunals within the 
narrow limits which the law prescribes for them. 

It does not give the High Court the power to 
interfere in every case hut in cases which w ould 
be proper for exercising the powers of issue of 
mandamus. 

W here the appellate authority under the East 
Punjab Rent Restriction Act (1949) had held that 
the premises were not needed for personal occupa- 
tion by the landlord. 

Held, that in view of the limited power given 
to the High Court under Art. 227, this was not 
an appropriate case lor interference under that 
article. 53 Pun LR 175: AIR 1951 Punj 108 (109) 

(Pr 7). 


——Art. 227 — Powers of High Court. 

While dealing with orders o! Tribunals 
Subordinate Courts under Article 227 the 
Court does not act either as a Court ol \n 
<>r a Court of Revision. The object of Art. 
>s not to enable the High Court to correct c 
| rror but merely to see that the Subordinate 
burials arc kept within the lour corners ot 


3 (g). Lower Court acting without jurisdiction. 

(i) Instances of orders without jurisdiction. 

(ii) Orders which arc not without jurisdic- 
tion. 


3 (g). Lower Court acting without 

jurisdiction. 


• Art. 227— Abducted 

Restoration) Act ( 1949). S. 


Persons (Recovery and 
6 — Tribunal constilut- 
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ed under S. 6 to decide the auestion of restora- 
tion of the abducted woman, held was not pro- 
perly constituted and its decision was, therefore, 
without jurisdiction. See Ahducted Persons (Re- 
covery and Restoration) Act (1949), S. 6. AIR 
1953 SC 10. 

• Art. 227 — ‘All Courts and Tribunals' — 

(U. P. Panchayat Raj Act (26 of 1947), S. 49). 

Where admittedly the Bench of the Panchayati 
Adalat which tried the case was constituted in 
contravention of the provisions of Section 49, 
U. P. Panchayat Raj Act, inasmuch as it 
included only one instead of two members of the 
Gaon Sabha of the village in which both the 
complainant and the accused resided: 

Held, that the Constitution of the Bench was 
illegal, that the illegality committed could not be 
waived and that the order of the panchayati ada- 
lat could be quashed under Art. 227 of the 
Constitution. AIR 1955 All 113 (FB), Foil. Mata 
Bhikh v. Baij Nath. 1955 All LJ 17: 1955 All WR 
(HC) 155 : 1955 Crl LJ 596 : AIR 1955 All 249 
(250) (Pt B) (Pr 14) (FB). 

® Art. 227 — Defective constitution of Bench 

Objection does go to root of jurisdiction. See 
Panchayats — U. P. Panchavat Raj Act (26 of 
a 947), S. 49 (2). 1955 Cri LJ 296: AIR 1955 All 

113 (FB). 

—Art. 227 — Administering oath to a witness 
5s not a question of jurisdiction. AIR 1955 NUC 
(All) 6048. 

® Art. 227 — Tribunal of limited jurisdiction 

— * Decision on jurisdictional fact — High Court 
when will interfere under Art. 227 — Ejectment 
of adhiar under Assam Adhiars Protection and 
Regulation Act — Whether opposite party is 
adhiar is jurisdictional fact — Decision of ques- 
tion is not entrusted to Adhiar Board — High 
Court can question decision and interfere under 
Art. 227. AIR 1952 SC 319, Applied; (1888) 21 
QBD 313, Rel. on. AIR 1960 Assam 59, Approved. 
AIR 1952 Assam 166 (FB), Diss. from. Jyotish 
Chandra Nath v. Ejdam Mea Majumdar. ILR 
(1963) 15 Assam 173: AIR 1963 Assam 49 (51, 52) 
(Pt B) (Prs 5, 6) (SB). 

* Art. 227 — Writ of quo warranto — Burden 

— Person claiming legal right has to support his 

claim. See Ibid, Art. 226. 1965 Mah LJ (Notes) 

49 (Bom). 

Art. 227 — Payment of Wages Act (1936), 

S. 15 — Authority assuming jurisdiction which it 
did not possess — Interference. 

Where the authority appointed under S. 15, 
Payment of Wages Act, has assumed jurisdiction 
which it did not possess it is a fit case for inter- 
ference under Art. 227 of the Constitution in order 
to keep the subordinate Courts within the bounds 
of their authority. ILR (1955) Madh Bha 229: 
Madh BLJ 1955 HCR 507: Madh BLR 1955 (Civ) 
35: AIR 1955 Madh Bha 60 (64) (Pt C) (Pr 5) 
(DB). 

— - Art. 227 — Rent control proceedings — Power 
to interfere with orders of Rent Controller passed 
without jurisdiction. See Houses and Rents — 
M. B. Sthan Niyantran Vidhan (15 of 1950), S. 7. 
AIR 1955 Madh Bha 21. 

— Art. 227 — Absence of Jurisdiction — Effect. 

Absence of jurisdiction is a matter which renders 
the entire proceeding a nullity and the decision 
> • mounts to a flagrant violation of law which calls 
'•jt intervention under Art. 227. Madli BLJ 1954 
HCR 953: Madh BLR 1955 Civil 106: AIR 1955 
Madh Bha 21 (23) (Pt B) (Pr 9). 

[Overruled on another point in AIR 1961 SC 

448 .] 


Art. 227 — Appellate authority consisting of 

two members under relevant notification constitut- 
ing it — Objection to appeal being heard by 
single member not raised at the time — Appel- 
lant will not be permitted to question the juris- 
diction of the appellate authority when it has 
gone against him by invoking the jurisdiction of 
the High Court under Arts. 226 and 227. See 
Ibid, Art. 226. AIR 1965 Madh Pra 113 (DB). 

Art. 227 — Supervisory powers of High Court 

under — Nature of — High Court quashing deci- 
sion offending against law — Inference regarding 
lack of jurisdiction of Tribunal not correct. 

Under Art. 227 of the Constitution, the High 
Court controls all inferior tribunals, including the 
Board of Revenue, not in an appellate capacity 
but in a supervisory capacity. The control so 
exercised extends not only to seeing that the 
inferior tribunals keep within their jurisdiction but 
also to seeing that they observe the law. When 
the High Court interferes by quashing the deci- 
sion which offends against the law, it cannot be 
inferred that the tribunal had no jurisdiction to 
deal with the matter or that any other like de- 
cision of the tribunal, which was not corrected 
either in the manner provided by the relevant 
Act or by invoking the supervisory jurisdiction of 
the Ilif^h Court, could be collaterally disregarded 
as a decision without jurisdiction. 1961 Jab LJ 
537 : 1961 MP LJ 530: ILR (1961) Madh Pra 
391. 

Art. 227 — Writ of quo warranto — When 

issued — Relator need have no special interest. 

1957 Jab LJ 170: 1957 MPC 177: ILR (1957) Madh 
Pra 188: 1962 MPLJ (Notes) 5: AIR 1957 Madh 
Pra 60 (62) (Pt A) (Prs 16, 19). 

Art. 227 — Absence, excess, or abuse of Juris- 
diction by Judge — Powers of High Court under 
Art. 227 — Appeal under S. 11 Assam Adhiars Pro- 
tection Act disposed of — Extension of time by 
subordinate Judge — High Court set aside orders 
— Tenancy Laws — Assam Adhiars Protection and 
Regulation Act (12 of 1948), S. 11. 

If it is found that there is absence, excess or 
abuse of jurisdiction by a Judge, High Court has 
got powers under Art. 227 of the Constitution to 
quash the order of the judge. 

Where subordinate judge had no jurisdiction 
under Assam Adhiars Protection and Regulation 
Act to pass an order extending time after the 
appeal under S. 11 of the Act had been disposed 
of and that being so, such order was without juris- 
diction, High Court under Art. 227 of the Constitu- 
tion set aside that order. AIR 1952 Assam 166 
(FB), Expl. 1963 Mys LJ (Supp) 358. 

Art. 227 — Lower Court acting without Juris- 
diction. 

It is not in every case of legal error that the 
High Court will interfere under Art. 227. It will 
interfere where there has been a substantial 
ground for interference, such as, jurisdiction. 

It is not correct to argue that when the accused 
has acquiesced in his trial before a certain Court 
and that when it is found that that Court had no 
jurisdiction to try him, the High Court cannot 
interfere with the conviction and sentence passed 
bv that Court merely on the ground that there 
has been acquiescence. On the contrary, where 
there has been no jurisdiction to hear or try a 
case, then the order ot sucli a Court must be 
deemed to be such a substantial error as would 
justify the High Court to interfere with such an 
order under Art. 227 of the Constitution. 

Where, therefore, a Gram Cutchery Court has 
passed an order without jurisdiction, it is > open to 
the High Court to interfere under Art. 227, Case- 
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raw Ref. 1954 BUR 594: 1955 Crl U 501: 33 Pat 
906: AIR 1955 Pat 118 (120, 121) (Pt D) (Prs 6, 
10) (DB). 

Art. 227 — Controller under E. P. Urban 

Rent Restriction Act (3 of 1949) is not a Court 

— Order passed by him without jurisdiction — 
High Court's power of superintendence to inter- 
fere. See Civil P. C. (1908), S. 115. AIR 1951 
PunJ 432. 

Art. 227 — Lower Courts acting without juris- 
diction — Reference to High Court is competent 

— High Court has power to interfere when pro- 
ceedings were defective for want of jurisdiction— 
Rajasthan Revenue Courts (Procedure and Juris- 
diction) Act (1 of 1951), S. 40 — (C. P. Code 
(1908), S. 115). AIR 1955 NUC (Raj) 4625. 

Art. 227 — Exercise of jurisdiction under — • 

Subordinate Tribunal acting without jurisdiction — 
Dutv of High Court. See Ibid, Art. 226. AIR 

1953 Yin Pra 41. 

3 (g) (I). Instances of orders 
without jurisdiction. 

Art. 227 — Panchayati adalat — No power 

to convert civil case into criminal one. See 
Panchavats — U. P. Panchayat Raj Act (26 of 
1947), S. 83. AIR 1955 NUC (All) 4105. 

Arts. 227, 226 — Eastern Bengal and Assam 

Excise Act (1910), S. 36 — Rules under — Rules 
205, 207, 208, 209 — Scope of — Settlement of 
liquor shops — Choice is with lower authorities 

— Duty ol Appellate Authority — Appellate auth- 
ority usurping power of lower authorities and 
making a selection itself — Order to be interfer- 
ed with under power of superintendence. See 
Eastern Bengal and Assam Excise Act (1 of 1910), 
S. 36. AIR 1957 Assam 182. 

Arl. 227 — Application bv decree-holder for 

making complaint against petitioners reject- 
ed by subordinate judge — District judge granting 
a similar application presented to him in his ad- 
ministrative capacity — Held that the order made 
by him in his administrative capacity is without 
power. (1963) 67 Cal YVN 887. 

• Arts. 227, 233, 234, 235, 309, 310, 311, 320 

— Judicial service — District Judge — Disciplin- 
ary Jurisdiction over — Enquiry conducted by 
State Government — Validity — Civil Services 
(Classification, Control and Appeal) Rules, R. 55 

— Validity. 

The control over the District Courts and the 
Courts subordinate thereto in the State is vested 
with the High Court under Art. 235 of the Con- 
stitution, and the authority competent to take 
disciplinary proceedings and action against a Dis- 
trict Judge in the Slate or to deal with him in 
any way is the High Court and not any other 
authority. 

Per Special Bench: The provisions of Art. 311 
of the Constitution cannot he read as divesting 
the control which Art. 235 vests in the High 
Court, but only as regulating and prescribing the 
conditions under which such control has to operate 
in the three cases of (1) dismissal, (2) removal 
and (3) reduction in rank. After the disciplinary 
authority has conducted the enquiry and reported 
on its finding, the High Court in case of dismissal 
or removal must send it to the Governor, and 
in case the punishment of dismissal or removal 
or reduction in rank is going to he imposed as a 
penalty by the appropriate authority, reasonable 
opportunity must he given to the person concern- 
ed against whom the action is proposed to be 
taken under Art. 311 (2) of the Constitution. 


Where the High Court was neither asked by 
the State Government to constitute the Tribunal 
nor conduct the departmental proceedings nor take 
disciplinary action against the petitioner, an Ad- 
ditional District Judge, but the High Court was 
presented with the accomplished fact that charges 
had been framed against the petitioner and the 
results obtained on the enquiry held bv the Anti- 
Corruption Department and the appointment of 
the Commissioner of the Division had been made 
to hold the departmental enquiry under R. 55 of 
the Civil Services (Classification, Control and Ap- 
peal) Rules : 

Held, that the appointment, constitution, pro- 
ceedings and the report of the disciplinary tri- 
bunal were wholly without jurisdiction and un- 
constitutional, in violation of Art. 235 of the Con- 
stitution and therefore, void and must be set aside. 
AIR 1955 Andh Pra 65 and AIR 1959 Andh Pra 
497, Rel. on. Nripcndra Nath Bagchi v. Chief 
Secretary, Government of West Bengal, 65 Cal YVN 
361: (1901) 2 Lab U 312: AIR 1961 Cal 1 (8, 9, 
11, 17) (Pt C) (Prs 29, 31, 46, 70, 78) (SB). 

Art. 227 — Order of Rent Controller under 

YV. B. Act 38 of 1948 fixing charges of boarder in 
lodging house — Appeal — Competency — Ap- 
peal entertained — Case is one where jurisdic- 
tion is exercised when there is no jurisdiction — 
Power of High Court to set aside appellate Order 

— Power of superintendence. See Houses and 
Rents — Y\\ B. Premises Bent Control (Temporary 
Provisions) Act (38 of 1948), S. 22. AIR 1955 NUC 
(Cal) 2947. 

Art. 227 — Appeal decided by person having 

no jurisdiction. See Houses and Rents — YY'est 
Bengal Premises Bent Control (Temporary 
Powers) Act (38 of 1948), S. 32. AIR 1951 Cal 554 
(DB). 

Art. 227 — Civil P. C. (1908), Ss. 96 and 115 

— Stay order by higher Court — Moment of opera- 
tion — Judgment and decree passed after stay 

— Effect — Proper reined v — No appeal but 
revision will lie. See Civil P. C. (1908), S. 96. 
AIR 1959 Madh Pra 34. 

Art. 227 — Jurisdiction — Collector not com- 
petent to entertain or dispose of appeal against 
order of Nyaya Panchayat removing peon from 
service — YV'rit — Issue of. See Panchayats — 
C. P. and Berar Panchayats Act (1 of 1947), Sec- 
tion 116. 1959 MPU (Notes) 3. 

Art. 227 — Mutation proceedings before 

S. D. C. without jurisdiction — Proceedings taken 
by S. D. C. under S. 476 are also without juris- 
diction — High Court has power to interfere with 
his order. See Criminal P. C. (1898), S. 476. 1963 
(2) Crl U 658: AIR 1963 Manipur 49. 

Art. 227 — Assam Land and Revenue Regula- 
tion (1 of 1886), S. 147 — Order of Sub-Deputy 
Collector — Appeal against orders passed by the 
Sub Deputy Collector as well as by the Addi- 
tional Deputy Commissioner and the Chief Com- 
missioner are quasi- judicial orders and not mere 
administrative orders — No appeal is provided to 
the Deputy Commissioner from order passed hv 
Sub Deputy Collector — It follows that t lie Ad- 
ditional Deputy Commissioner also cannot have 
such appellate jurisdiction — Orders in appeal hv 
the Additional Deputy Commissioner and the 
Chief Commissioner in second appeal have to be 
set aside. See Tenancy Laws — Assam Land and 
Revenue Regulation (1 ol 1886), S. 147. AIR 1962 
Manipur 14. 

Art. 227 — Assam Land and Revenue Regula- 
tion (1 of 1886), Ss. 50, 51, 52, 53, 54, 126, 129. 124, 
123, 125, 127 — Powers of Sub Deputy Collector 

— He cannot act under Ss. 50 to 54 and S. 126 (1) 
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D. C. set aside — EfTect on 
appeal and second appeal. See 
Assam Land and Revenue Re- 
gulation (1 of 1886), S. 50. AIR 1962 Manipur 14. 

— -Arl 227 — Award directing reinstatement but 
uot determining specific sum as payable on ac- 
count of back wages — Amount payable left to 
the discretion of employer — Slate Government 
or its delegate has no jurisdiction to determine 
amount ol back wages while issuing certificate for 
its recovery under S. 33 (c) (i) - Quashing of 
certificate. See Industrial Disputes Act (1947) 
S. 33-C (i). AIR 1963 Mvs ----- {l * 


Art. 227 


— Jurisdiction 
lion of automatic transfer 
Slates Reorganisation Act 
deciding — 


250 (DB). 

— Absence — 
of proceedings 
Subordinate 


Decision is without jurisdiction 


Ques- 

under 

Court 


- 1^'* 'V.HUV llV/lf 

Interference. Sec Stales Reorganisation Act (1956) 
S. 125. 1959 Cri LJ 746: AIR 1959 Mys 158. 

—Art. 227 Allowing amendment after fresh 
petition has become barred. See Municipalities 

7T r O^io-o a v (1 Municipalities Act S. 20-A. 

( o2) 19o2 Nag LJ (Notes) 123. 

— A i l \ i 227 Ap P° aI Proceedings before Indus- 

trial 1 ribunal — Erroneous and without jurisdic- 
tion — - High Court competent to quash proceed- 
ings either under S. 115, Civil P. C. or under 
Art. 227 — C. P. Code (1908), S. 115. 

If the older ol and the appeal proceedings pend- 
mg before the Industrial 1 ribunal are erroneous 
and without jurisdiction High Court can quash 
the appeal proceedings either in exercise of the 
re visional jurisdiction of High Court under S. 115 
ot the Civil Procedure Code if the Tribunal is 
a Court, or under Art. 227 of the Constitution of 
India, if it is not a Court as there cannot lie anv 
doubt that the Industrial Tribunal is a Tribunal 
subject to the superintendence of High Court un- 

338 (Palf >27 ° f thC Cons,ilulion * (HW2) 2 Jab LJ 

— Arl v 227 — Reference of dispute to Indus- 
trial Tribunal — Dispute not industrial dispute — 
Jurisdiction of Tribunal to adjudicate — (Indus- 

m wsur»r ,K s - *"• so ° “*• 

Arl. 227 Jurisdiction under — When exer- 
cised Conviction by Gram Panehayal under 
wrong section — Interference. 


tv » ^ P , f ’ Scope — Appeal against award of 

Uistnct Judge is competent under S. 56 — - Land 

not acquired under Act — Reference misconceived 
oo- r v ' l ‘ houl . Jurisdiction — Quashed under Art. 
--/ ol Constitution. See Patiala and East Punjab 
Lnion Land Acquisition Act (4 of 2006 

H. K \ S Ofl ( 1 (MPJ ) n rr n t n 4 aa y 


R. K.), S. 20. 

Art. 227 


(1963) 65 Pun LR 130. 

Right of Badli Workman to 
Requirements — Must have- 


permanent post 

l | 4. ’ . ^ i ^ — muoL lid V VT 

worked l°r 2 10 days in twelve calendar months- 
— i>s. 2a- B and 25-C of Industrial Disputes Act 
held not applicable — Direction to employer to 
apsorb Badli workmen on permanent posts held 
wi bout jurisdiction. See Industrial Disputes Act 
1 194/), sell. .3, S. 7-A. AIR 19G2 Punj 553. 

“27 Lower Court acting without juris- 
- Interference. 

a decision as to whether there was rela- 
°1 sub lessor and sub lessee between a 


diction 

When 
tionship 

Company and ils agent or" Mamig'cr’Ts not^’merely 
^rong but with complete lack of jurisdiction, it 
,s not Cfl se of interference with a finding of 

1/' ( ;L ' v ^^ e disposing of a petition under Art. 227 

(19o8) 60 Punj LR 349. 

~ ~ Ar ** 227 Death of agent of plaintiff — 
Order declaring suit lo have abated is without 
jurisdiction and illegal. See Civil P. C. (1908), 
O. 22, R. I. AIR 1952 Punj 122. 


Art. 227 


Houses and Rents 


Rajasthan 


Premises Control ol Rent and Eviction Act (1950), 
Ss. 22 (3) and 27 (2) — Application under Matsya 
Premises Rent Control Ordinance, 1948 for eject- 
ment ot tenant — Before decision of case Ordi- 
nance repealed and Rajasthan Act coming into 
force — Application allowed — Appeal to District 
Judge under provisions of Ordinance — Appeal 
against order of Rent Controller held lay to Dis- 
trict Magistrate and District Judge had no juris- 
diction — Order set aside under Art. 227 of the 
Constitution. See Houses and Rents — Rajasthan 
Premises Control of Rent and Eviction Act (17 
of 1950), S. 22 (3). AIR 1953 Raj 77. 

Art. 227 — Criminal P. C. (1898), S. S16-A 

— Account books recovered in search — Order 
for taking photographic copies of — Order to be 
quashed as one without jurisdiction. Sec Criminal 
P. C. (1898), S. 516 A. AIR 1956 Trav-Co. 256. 


Iheie is nothing in Art. 227 restricting the 
powers ol the High Court in interfering in ap- 
propriate cases. 


Thus where a Bench of the Gram Cutcherry has 
no jurisdiction to try persons for an offence con- 
stituted by acts done by them, and when the con- 
viction is for an offence which never, was the 
prosecution case, the High Court in those circums- 
tances may interfere, especially when the peti- 
tioners bad moved the Sub-divisional Officer who 
bad jurisdiction to set aside the conviction and 
sentence and had failed to obtain relief 1956 
RLJR 117: 1957 Cri LJ 651: AIR 1957 Pat 276 
(277) (PI A) (Pr 6) (DB). 


Art. 227 — Jurisdiction of Gram Cuteherrv 


Finding that petitioner is guilty of offence under 
S. 448, Penal Code. See Penal Code (18601, S 

441. AIR 1955 NI C (Pat) 4897 (DB). 

— — Art. 227 — Order of remand and retrial 
without jurisdiction — High Court will interfere. 
See Panchayals — Bihar Panchavat Raj Act (7 
of 1948), S. 73. AIR 1955 NIC (Pal) 724 (DB). 

“ " Ap E 227 — Bihar Panchavat Raj Act (1948), 
?• — Order of remand by Magistrate is without 

jurisdiction. See Panchavats — Bihar Panchavat 
Raj Act (7 of 1948), S. 73. AIR 1953 Pat 339. 


3 (g) (II). Orders which are not 
without jurisdiction. 

--—Art. 227 — Criminal P. C. (1898), Ss. 439, 
476- B — Production of fabricated documents — 
Order directing prosecution is not without 
authority — Revision — (Civil P. C. (1908), S. 
115) — (Himachal Pradesh — (Courts) Order, 
Para 35). See Criminal P. C. (1898), S. 439. AIR 
1956 Him Pra 2. 

Art. 227 — Houses and Rents — M. B. Sthan 

\iyan trail Vidhan (Sm. 2006), S. 9 (2) (a) and (c) 
— Suit lor fixation of fair rent — Failure of Rent 
Controller to pass order contemplated by S. 9 
(2) (a) does not affect his jurisdiction — It is 
mere error of law. See Houses and Rents — 
M. B. Slhan Nivantran Vidhan (Sm. 2006), S. 9 
(2) (a) and (c). AIR 1956 Madh Bha 54. 

Art. 227 — Interference — Grounds — Ex- 
ercise of power under S. 45 (2), Indore Land 
Revenue and Tenancy Act — Sanction of sale in 
absence of registered sale deed — Order is not 
without jurisdiction. See Tenancy Laws — 
Indore Land Revenue and Tenancy Act, S. 45 (In 
1961 MPLJ (Notes) 36. 


Art. 227 — Powers of High Court — Require- 
ments ot statute not amounting to condition 
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precedent to exercise of jurisdiction 
follow requirements — Interference 
not called for. See Panchayats 
Bharat Panchayat Vidhan (58 of 
1958 MPC 490. 


— Failure to 
under article 
— Madhya 
1949), S. (36. 


Art. 227 Order holding notice of termina- 
tion oi tenancy invalid under law. 

Where the landlord stated that the tenancy 
rights had been terminated from the date of his 
notice the notice is invalid in view of the proviso 
in sub-s. (1) of S. 14 Bombay Tenancy and Agri- 
cultural Lands Act of 1948. If the Tribunal had 
held it so, it could not be said that it com- 
mitted any error apparent on face of the record 
or acted beyond the hints of its authority. 37 
Mys LJ 82: ILK (1959) Mys 150: AIK 1959 Mys 
108 (111) (Pi B) (P r 7) (DB). 

* '^ r |* 227 ”7 Order of Revenue Court refusing 

to declare petitioner as occupancy tenant— -Order 
passed on certain evidence in preference to other 
“ Interference — (Tenancy Laws — C P Ten- 

4m V L! ul 1020) - S - H L See Ibid, Art. 220. 

AIR 1950 .Nagpur 05. 

-—-Art. 227 Jurisdiction — Absence of — 
i alhuc to dismiss appeal although time barred — 
lAlcct — Interference — (Limitation Act (1908), 

It cannot be said as a general proposition that 
ailure to dismiss a proceeding although time- 
lnincn, nlwjiys amounts to the exorcise ol a juris- 
diction not vested in the Court by law. A Court 
having initial jurisdiction to entertain a proceed- 
ing has jurisdiction to decide the question of limi- 
tation as well, lienee the decision by the Dis- 
Irict Judge of the appeal instituted after the 
period ol limitation prescribed by S. 10 of Pcpsu 
l rb;m Rent Restriction Ordinance cannot be re- 
garded as void for want ol jurisdiction. It is not 
a case ol total wan! of jurisdiction, hut one of 

ex ? n ; ise *!• AIR 1956 Pcpsu 
Sd (84) (Pt A) (Pr 4) (DB). 

-Art. 227 — Withdrawal of election petition by 
petitioner without leave of Tribunal — Tribunal 
passing order allowing ex parte respondent to 
continue application — Order not in excess of 
tribunals Jurisdiction. See Representation ol the 
Jeople Act (1951), S. 117. AIR 1954 Raj 158 

7T~^ r1, 227 ~ Interference with decisions of 
Flection Tribunal — No assumption of jurisdic- 
tion which it had not, by the tribunal — Held 
could not be interfered with either under this 
article or Art. 226. See Ibid, Art. 220. AIR 1954 
Sau 1 (DB). 

3 (!>)• Illegal exercise of jurisdiction. 

• —Art. 227 — New plea — Plea of jurisdiction 
not depending upon facts — Plea that order ol 
Magistrate acting under S. 259 of Cantonments 
Act is not revisable under Ss. 435, 439 of Cr. P 
(.ode — Plea not allowed to Ik* raised — Order 
can be interfered with under Art. 227 of the Con- i 
slit lit i on. Sec Ibid, Art. 136. 1966 Cri LJ 93- 

Ll uL 2 SCWK 072: < 1065 ) 2 SCA 783: AIK I960 < 

lUo. j 

Art. 227 — Reviewing authority acting as , 
appellate authority and restoring election which 
uni been set aside and substituting a fresh or | 
second judgment — Legality — Interference. See , 
andiayds — U. P. Panchayat Raj Rules (1947», l 
B. 2j (1) Cl. (mu). 1959 All LJ 223. 

bwue ‘ 227 ~~ ° r<Ier w,l,,oul Jurisdiction — Inter- I 


A (jy5Uj, Arf. 227, Note 3 (g) (ii) 1273 

0 Where the points made out against the order 
c ol the tiibunal clearly make out arbitrariness on 
a the part ol the tribunal in ordering eviction the 
>. order does not suffer from a mere error of law, 

but has to be set aside as being without jurisdic- 
A I R 1954 SC 215, Foil. (1959) 10 STC 394 : 
- 19o9 Andh LT 654 : (1959 ) 2 Andh \VR 135. 

j Z Ar *; 227 Illegal exercise of jurisdiction — 

5 Lrror in excluding evidence under S 33 Evi- 

> d J‘ ncc Act — Interference — High Court’s power 
oi superintendence. Sec C. P. Code (1908) Sec- 

1 tion 115. AIR 1055 NIC (Andhra) 3609. 

I 77T7 A r l - 227 ~ Illegal exercise of jurisdiction — 

. (Criminal Law Amendment Act (1952), S. 7 (2) ). 

. When there is illegal exercise of jurisdiction by 
any of the Court or tribunal within the territorial 
lunsd.clion of the High Court, the High Court in 

• ol ,lS I )OWCr ol superintendence under 

Art. can interfere and set aside the orders 
impugned and give proper directions. 

On the construction of relevant Gazette notifica- 
tions it was held that the Special Judge at Gauhati 
who succeeded in office his predecessor had at no- 
tune acquired any jurisdiction or seisin under Sec- 
tion /, Criminal Law Amendment Act, 1952 over 
the case m which a Circle Inspector of Police 
Hood charged with an offence punishable under 
8. 161 , 1 enal Code, and S. 5, Prevention of Corrup- 
, 1,1 . Act, 1947 and his orders relating to the 

ior«i ln ?« , ol w w lh JL£ lse „ wcrv wi,hout jurisdiction. 
1J.)3 (,n LJ 1/68: MR 1953 Assam 220 f*>*vn 

(Pr 11) (I)B). 11 

Art. 227 — Absence of jurisdiction — Interfe- 
ren,e Proceedings lor acquisition of land for 
extension ol abadi — State Government not ap- 
plying iK mind as to whether anv unoccupied land 
was available Acquisition proceedings for oc- 
cupied land arc without jurisdiction. See Madina 
Pradesh Land Revenue Code (2 oi 1 955 1 S 
1961 NLJ (Notes) 56. 

7 * rt ' r 27 r ° r<ler oi remi,n d directing Mamlat- 
ctar to give fresh decision after taking additional 

evidence — Appeal to Collector against decision 
after remand — Collector going into merits — 

O. R n 26) ~ (t,Vil 1>roci<luro Co<le (1908), 

By tlic order of remand Die Collector remanded 
the case to the Mamlatdar lor recording whatever 
evidence respondent No. 2, may desire to adduce 
for proving that the grant was of Rarkhali nature 
and directed him to give a fresh decision On a 
cons, deration of evidence the Mamlatdar held that 
Respondent 2 was not a Barkhalidar. If after the 
decision ol the Mamlatdar when the matter came 
up afresh before the Deputy Collector, lie went 
mto the merits of the question and decided those 
lads for himsell, it cannot he said that ho had 
gone beyond Ins powers or beyond the order of 
rem.ind which was made previously. 61 Bom IK 
399: ILK (1959) Bom 1329. K 

■ L'- 227 — Failure to follow obligators- or 

im.mlalorv requirement of S. 4 ot l>ub| ic p ronii ses 

Net "lakes order null ami void and will, out juris- 

dnlioji and ikewisc Ibis omission slalc reasons 

111 101,10 l "' <Jo ‘; S : ■; 11, e order null and void 

as l,em« a material irregularitv u, exercise of ti e 
lumdu-lion - H.Bh Court can suo mod, lake 
1 1 ( ‘^ a l nssl, mption under Arf *>07 c 

Pubhc Pivmi.cs (Eviction of Enauthorfsed ( 

io 35 ,, (DH ) . U ,IJ581 ’ V 4 ( iDOo) 09 Cal WV 


Arl. ,./ — Assessment of Sales Tax — 

I iiriio\er including sales to registered dealers — 
Deductions not allowed on 30 items on suspicion 
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that transactions were not genuine — Appellate 
authority rejecting ground of suspicion but dis- 
allowing nine items due to defect in declaration 
form — Revision to Board of Revenue — Board 
again proceeding on suspicion and not consider- 
ing reasons of lower appellate authorities or its 
previous decisions — Decision held arbitrary, bas- 
ed on jurisdictional error and set aside — Sales 
tax — Bengal Finance (Sales Tax) Act (6 of 
1941), S. 5 (2) (a) (ii). 

In assessing sales tax on a turnover which in- 
cluded sales to registered dealers, the Commercial 
Tax OfTicer disallowed deductions under S. 5 (2) 
(a) (ii) in respect of 30 items of such sales on 
the suspicion that the transactions were not 
genuine. In appeal from that order, the appellate 
authorities did not accept this ground of suspicion 
and allowed the deductions in respect of 21 items. 
The other 9 items were disallowed. In revision 
<o the Board of Revenue, the Board rejected the 
revision. In a petition under Art. 227 of the 
Constitution against the order of the Board. 

Held, that t lie Board instead of considering the 
grounds on which the deductions were disallowed 
by the lower appellate authorities, had proceeded 
on mere suspicion. The error, therefore, which 
the Board has committed is not an error on a 
mere question of fact or law but an error, touch- 
ing and concerning jurisdiction, as by committing 
such error, the said tribunal has failed to exercise 
jurisdiction to grant deduction under S. 5 (2) (a) 
(ii), to which the assessee was entitled, and it 
had assumed jurisdiction to disallow the deduc- 
tion which jurisdiction it would not have but for 
such error: Held further, that the Board of 
Revenue acted arbitrarily and in violation of 
natural justice by not adhering to their own 
precedents in administering this taxing statute 
when there was no reason or circumstance to 
justify any change of mind of that Tribunal. On 
that ground, also, the order of the Board was lia- 
ble to be set aside. 67 Cal \VN 179: (1964) 15 STC 
186: AIR 1963 Cal 409 (415, 416) (Pt C) (Prs 20, 
26) (DB). 

Art. 227 — Power to be exercised under by 

Criminal Bench of High Court must be in con- 
nection with criminal matter — Controller acting 
under S. 31 of W. B. Premises Tenancy Act (1956), 
exercises criminal jurisdiction and acts illegally 
in following procedure under R. 10 of the W. B. 
Premises Tenancy Rules — Procedure for trial of 
offence should be regulated bv the Code of Cr. 
Procedure in terms of S. 5 (2) of the Code — 
Controller following R. 10 and inflicting fine 
exceeds the bound of his authority. AIR 1953 Cal 
85, Foil.: AIR 1961 Cal 199, Disting. 1962 (1) 
Cri LJ 809 (Cal). 

Art. 227 — Tribunal deciding case on inadmis- 
sible evidence or flagrant violation of Evidence 
Act — Amounts at least to illegal exercise of juris- 
diction bv the tribunal. AIR 1958 Cal 679 (680) 
(Pt A) (Prs 8, 9) (DB). 

Art. 227 — Power of Interference — Bengal 

Village Self-Government Act (5 of 1919), S. 93 — 
(Penal Code (1860), S. 447). 

Where an accused was convicted bv a Union 
Bench Court under S. 447, Indian Penal Code, 
svhen the evidence was far from establishing the 
ingredients of the ollence of criminal trespass : 

Held, that there had been a failure of justice 
and that the Tribunal did not act within the 
hounds of authority in convicting and sentencing 
the accused, and hence the conviction and senten- 
ce must be set aside by the High Court. 1958 Cr 
LJ 572 (Cal). 

Art. 227 — Power of superintendence — Court 

passing order under Calcutta Thika Tenancy Act 


failing to act within bounds of its authority — 
Order calls tor interference under Art. 227 ~ 
(Tenancy Laws — Calcutta Thika Tenancy Act 
(2 of 1949), S. 6). AIR 1955 NUC (Cal) 2894. 

Art. 227 — - Board applying considerations un- 
justified by West Bengal Bargadars Act — West 
Bengal Bargadars Act (2 of 1950), S. 5 (1) (a) 
Proviso. 

It appears plain from the proviso that cultiva- 
tion of land by Bargadar cannot be terminated 

even by the owner's desire under S. 5 (1) (a) of 

the Act 2 of 1950 except under the order of the 
Board. The Board’s order is an indispensable 
element to effect termination of Bargadar's cultiva- 
tion. If, how'ever, the Board applies considerations 
unjustified by the Act in making its order, such 
an order can be revised and superintended by the 
High Court under Art. 227 of the Constitution. 
AIR 1951 Cal 574, Rel. on. 89 Cal LJ 15: 56 Cal 

WN 325: AIR 1952 Cal 184 (187) (Pt D) (Prs 15, 

15a) (DB). 


Art. 227 — Special tribunal not applying 

correctly provisions of laws — West Bengal 
Bargadars Act (2 of 1950), S. 5 (1) (a). 

Where a tribunal has been set up under a 
Special Act, it is the duty of the High Court to 
see in the exercise of its power of superintendence, 
that such tribunal acts within the limits of the 
Statute creating it, and applies correctly and pro- 
perly the laws it is authorised to administer. 
Where both the Board and the appellate OfTicer 
were applying and administering not S. 5 (1) (a) 
of the West Bengal Bargadars Act 1950, but that 
section with certain supplementary provisions 
added to it bv themselves such an error the High 
Court is entitled to correct in exercise of its 
powers under Art. 227. 56 Cal W N 320: 89 Cal 
LJ 196: AIR 1951 Cal 574 (576) (Pt B) (Pr 10) 
(DB). 


Art. 227 — Powers of superintendence — When 

exercised — Decree for divorce — Non-compliance 
with Ss. 13 and 23 of Act 25 of 1955 — Validity — 
(Hindu Marriage Act (1955), Ss. 13 and 23). 

Under Art. 227 of the Constitution, it is open to 
the High Court, in the exercise of its powers of 
superintendence, to set aside a decree passed by 
a Subordinate Court, if it is found that the decree 
is in excess of the legitimate authority af that 
Court. 

Under the provisions of the Hindu Marriage Act, 
1955, a Court can grant a decree for divorce only, 
if certain conditions laid down in Ss. 13 and 23 
of that Act are fulfilled, and not otherwise. Where, 
therefore, a Court grants a decree for divorce, 
without going into the evidence and without giv- 
ing a judicial finding on the plea of adultery, the 
Court exercises a jurisdiction not vested in it by 
law, and it is thus a case where the High Court 
must, in the exercise of its powers of superin- 
tendence, interfere. AIR 1954 SC 215. Rel. on. 
AIR 1958 Him Pra 15 (16) (Pt A) (Pr 7). 

Art. 227 — Municipalities — Travancore City 

Municipal Act (4 of 1116), S. 91 (1) Charges 
of irregularities against corporation officer 
Order of acquittal passed bv Mayor after enquiry 
— Subsequent direction by Government to revive 
disciplinary action — Order taking action on same 

charges. Held in 

See Municipalities — Travancore City Municipal 

Act (4 of 1116), S. 91 (1). ILR (I960) Ker 519. 

Art. 227 — Jurisdiction — Absence of 

Order of Tribunal striking out various paragraphs 
in election petition on ground of vagueness and 
defective particulars without caH.ne upon peti- 
tioner to supply other particulars is without juris 
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diction and is liable to be set aside under Art. 
227. ILR (1959) Mad 256: 19 ELK 260: 72 Mad 
LW 285: AIR 1959 Mad 288 (294) (Pt C) (Pr 37). 

Art. 227 — Illegal exercise of Jurisdiction — 

Extra Assistant Commissioner trying case under 
S. 165 (A), Penal Code. 

The Court of Judicial Commissioner, Manipur, 
has power to interfere under Art. 227, where there 
is illegal exercise of jurisdiction by any Court or 
any tribunal within the territories of Manipur 
State. Hence where an Extra Assistant Commis- 
sioner is proceeding with the trial of an accused 
under S. 165 (A), Penal Code, even though he 
has no jurisdiction to try it, the Judicial Commis- 
sioner's Court, Manipur, in the exercise of its 
power of superintendence is bound to interfere 
and give proper directions: AIR 1953 Assam 220, 
Rel. on. 1956 Cri LJ 240: AIR 1056 Manipur 9 
(11) (Pt E) (Pr 15). 

“ — Art. 227 — Jurisdiction of Prescribed Autho- 
rity — Election petition — Authority should 
scrutinize votes on basis of which returned can- 
didate was elected and not those of petitioner — 
Authority permitting challenge to validity of votes 
secured by petitioner — Order is m excess of 
jurisdiction — High Court can interfere under 
Art. 227. See Panchavats — Punjab Gram Pan- 
chavat Amending Act (1962), S. 13 (0) (1) (d) (ii). 
<1064) 66 Pun |. LR 1106. 


• Art. 227 — Refusal to exercise Jurisdiction 

vested under East Punjab Urban Rent Restriction 
Act, 1949. 

Where the lower Courts realised the legal 
position but in effect declined to do what was by 
S. 13 (2) (i) of the East Punjab Urban Rent 
Restriction Act, 1949, incumbent on them to do 
and thereby refused to exercise jurisdiction vest- 
ed in them by law it was a case which called for 
an interference by the Court of the Judicial Com- 
missioner under this article and it acted quite 
properly in doing so. Warvam Singh v. Amamath, 
1954 SCJ 290 : 1954 SCA 334 : 1954 Mad WN 424: 
1954 SCR 565: AIR 1954 SC 215 (217) (Pt C) 

(Pr 14). 


Art. 227 — Failure to exercise jurisdiction — 

(Houses and Rents — U. P. (Temporary) Control 
of Rent and Eviction Act (3 of 1947), S. 3). 


authority 
case, dis- 
due to 


Where a revision application is made to the 
revisional authority against the order of Rent 
Control and Eviction Olflcer, and the 
without considering the merits of the 
misses the application as infructuous 
the fact that a civil suit for eviction has been ins- 
tituted by a party to whom permission was grant- 
ed, the authority fails to exercise the jurisdiction 
and a writ can issue to quash the order ot dismis- 
sal. 1958 ALJ 724, Foil. AIR 1959 All 391 (392) 
(Pr 6) (DR). 


Art. 227 (1) — Applicability — Order of 

Collector fixing standard rent under S. 6 (2), Rent 
Control Order — Interference by High Court — 
(Rajasthan) Rent Control Order, S. 0 (2). 

The powers of revision under Art. 227 can 
he invoked in cases of grave dereliction of duty 
I or which no other remedy is available and which 
will have serious consequences if not remedied, 
in cases where grave injustice results by ignoring 
the provisions ol law it becomes the duty of the 
High Court to interfere and to issue a proper 
direction to the Court or the tribunal to exercise 

its jurisdiction in accordance with the provisions 
of law. 

Where both the parties pleaded the existence of 
data on which basic rent could he fixed by the 
Controller and the Collector but instead of arriv- 
ing at the basic rent they chose to fix standard 
rent under S. 6 (2) of the (Rajasthan) Rent Con- 
trol Order instead of in accordance with the 
second schedule of the Order : 

_ Held, that both of them had ignored the provi- 
sions of S. 6 (2) and of 1 1 he second schedule and 
thus committed an illegality in the exercise of 
their jurisdiction. 

(The order of Collector was set aside and he 
was directed to fix standard rent after consider- 
ing the provisions of the second schedule). AIR 

1952 Raj 3 (4) (Prs 5, 6) (DR). 

3 (I). Refusal or failure by lower Court to 
exercise Jurisdiction or to do Its duty. 

® Art. 227 — Scope — Possession of disputed 
land obtained from respondent in execution of 
award of Debt Adjustment Court and without 
order from Mainlatdar as required bv S. 29 (2) 
of Bombay Tenancy and Agricultural Lands Act — 
Respondent unlawfully dispossessed — Revenue 
Authorities rel using to give respondent assistance 
~~ R legal refusal to exercise jurisdiction — High 
Court is competent to exercise jurisdiction under 
Art 227. Dahya Lala v. Rasul Mahomed Abdul 
Rahim, 1962 Nag U 682 : 40 Mvs LJ 958 ; 65 Rom 

(1963) 3 SCR 1 : 0963) 2 SCJ 450: AIR 
1964 SC 1320 (1323) (Pt R) (I» r 8). 


Art. 227 — Jurisdiction under — High Court 

when can interfere with order of inferior Tribunal 
— Failure by revenue tribunals while rejecting 
petition for eviction of tenant, to consider real 
and substantial matters in controversy and to as- 
sign reasons for their orders — Orders amount to 
declining to exercise jurisdiction and suffer from 
error apparent on t lie face of record and are 
Halite to be quashed under Art. 227 — Andhra 
Tenancy Act (18 of 1956), Ss. 13, 16. 

The High Court under Art. 227 of the Constitu- 
tion does not act as a Court of Appeal and conse- 
quently a mere error in the decision of the in- 
ferior tribunal cannot be a ground for interfe- 
rence. Rut there has always been an important 
exception to this general rule. This is, when the 
decision of the interior Tribunal is vitiated by an 
error of law, or other error on the face of the 
record, the proceedings of the inferior Tribunal 
can certainly be quashed under the supervisory' 
jurisdiction which undoubtedly vests in the High 
Court under Art. 227. When the inferior Tri- 
bunal gives grounds of its order, or makes what 
is commonly known as a speaking order and 
these grounds are untenable in law, the order is 
erroneous on its face and will have to be quashed 
by the Court. (1952) 2 All ER 122, Applied. 

The Tahsildar and the Revenue Divisional Offi- 
cer appointed under section 16 of the Andhra 
Tenancy Act to decide disputes like eviction of 
tenant by landlord under section 13 of the Act 
mav not be civil Courts but thev are undoubtedly 
Tribunals which are of a quasi- judicial nature and 
are therefore, expected to act in accordance with 
the procedure and the law relevant for the dis- 
posal of the disputes before them. The purpose 
ol S. 16 ol the Act is to enable persons to receive 
Proper and adequate reasons for orders passed 
by any such I ribunal. 'I hese reasons must not 
onlv he intelligible but must also deal with subs- 
tantial points which had been raised. If the 
reasons assigned by the Tribunal are inadequate 
and do not comply with the purpose of the afore- 
said provisions of the Andhra Tenancy Act, it 
would certainly amount not only to declining the 
exercise of the jurisdiction, but also to an error 
ot law on the face of the order. (1963) 2 WLR 


1276 


CONSTITUTION OF 1NDM (1950). Art. 227. Note 3 (i) 


AIR 1964 Andh Pra 528 (530) 


1309. Rcl. on. 

(Pt A) (Pr 7). 

7 227 —Scope — Property not belonging to 

judgment-debtor — Board has no jurisdiction to 
sell property Failure ot Board to exercise 
jurisdiction under S. 41 — High Court can inter- 
tore in revision. See Debt Laws — Hyderabad 
Jagirdars Debt Settlement Act (12 of 1952). S 9 
(1). 1961 Andh LT 169: (1961) 1 Andh WR 100. 

Art. 227 — Interference — Failure to exercise 
jurisdiction — Case under Payment of Wages Act 

See Civil P. C. (1908), S. 115 (b). AIR 1959 Assam 
13 (DB). 

Art. 227 — Order under Minimum Wages Act 
—Authority ignoring question of limitation decid- 
ing case on merits— Interference. See Civil P. C. 
(1908), S. 115. AIR 1958 Assam 1 (DB). 


Art. 227 — High Court's power of interference 
—Application under S. 15, Payment of Wages Act, 
made beyond limitation — Condonation of delay 
— Authority postponing decision on such question 
till consideration of claim on merits — Amounts to 
flagrant disregard of rules of procedure — Patent 
error of jurisdiction — Order quashed. See Ibid, 
\rt. 226. AIR 1964 Bom 89 (I)B). 

Art. 227 — C. P. and Borar Letting of Houses 
and Rent Control Order (1919). Cl. 13 — Order 
refusing permission to landlord to terminate ten- 
ancy — - Appellate authority allowing landlord's 
appeal but not making operative order, or consi- 
dering the question ol suitability of premises in 
occupation ol landlord — Order was quashed and 
case sent back for fresh decision. See Ibid Art 
226. ILR (1960) Bom 795. 

Art. 227 — Appellate authority confirming 
order rejecting nomination paper — Authority 
acting arbitrarily without applying its mind to 
real question involved — Held, there was a fail- 
ure to exercise jurisdiction hv the appellate autho- 
rity. 64 Cal \V\ 1043: ILR (1961) 1 Cal 356: AIR 
1962 Cal 53 (60) (Pt C) (Prs 28, 29) (DB). 

Art. 227 — Dismissal of appeal under S. 15(h) 

E. P. L rban Rent Restriction Act — Order passed 
on erroneous conception of law of limitation — 
Interference under power of superintendence. See 
Limitation Act (1908), S. 12 (2). AIR 1955 Him 
Pra 12. 

Art. 227 — Powers of superintendence — 
Scope. 

The powers of superintendence of the High 
Court over subordinate Courts under Art. 227 of 
the Constitution correspond more to those laid 
down under S. 107 of the Government of India 
Act, 1915. than those under S. 224 of the Govern- 
ment of India Act, 1935, since the limitation plac- 
ed upon the exercise of powers of superintendence 
by sub-section (2) of S. 224 of the 1935 Act did 
not find a place in the 1915 Act and are absent 
from the present Art. 227 of the Constitution. It 
was held that where a lower Court has failed to 
do its duty and dismissed a suit arbitrarily for 
default though in fact there was no default and 
there has been no neglect on the part of party, it 
was a fit case for interference under Art. 227. AIR 
1952 Him Pra and BHaspur 24 (26) (Pt C) (Pr 9). 

Art. 227 — Rectification of dereliction of duly 

— (C. P. Code, O. 20. R. 4 and O. 41, R. 31). 

Where a case is set up bv one party and there 
is evidence led in support of such case, the failure 
of the presiding officer of the Court to bestow any 
thought or to consider the matter, would be regard- 
ed as a dereliction of duty. Thus, disposal of a 
case on an alternative but minor ground without 
considering and giving a finding on the primary 


Rroimd of relief sought in the suit amounts in 

n t0 a / a,lurc or a dereliction of the duty on 
the part of the Court. The High Court has ample 
powers under Art. 227 of the Constitution to have 
HR 1 TC' tifiod. AIR 1952 SC 179, Rel. on. 

(P? 3) (DB) ' 5 ! AIR 1953 H>d 190 (191> 

—Art. 227— Powers of High Court — Industrial 
I ribunal s failure to consider piece of evidence— 
Award will.be quashed and direction to reconsider 
evidence will be issued under Art. 227. See 
Ibid. Art. 226. AIR 1961 Ker 92 (DB). 

--Art. 227 — Proceeding for fixation of fair 
reni railure of Court to enquire into question 
of "ross produce — \ oluntary agreement regard- 
ing fair rent treated as conclusive — Order of 
Court held not proper and quashed. See Tenancy 

Tenancy Act (14 of 1930), S. 16. 

1960 Ker LT 590. 


Art. 227 — Powers under can be exercised 
where there is grave dereliction of duties for which 
no other remedy is available. AIR 1955 NUC 
(Madh B) 2383. 

- -Art. 227 Amount received bv Chairman of 
Society lor repayment to another body not vouch- 
ed by pucca receipts ot that body treated as ad- 
vance to Chairman, who asked for lime to repay 
fbc amount — Claim by society under Section 67, 
M. IL Co-operative Societies Act — Absence of 
Chairman to appear before the Assistant Regis- 
trar resulting in ex parte award — Writ petition 
alleging failure of justice for non-framing of 
issue by Assistant Registrar — Held, in view of 
admission of liability, non-framing of issues, did 
not cause failure of justice. Sec M. B. Co-opera- 
tive Societies Act (9 of 1955), S. 67. 1964 MPLJ 
(.Notes) 219. 

Art. 227 — High Court remitting the case to 

Regional Transport Authority with specific direc- 
tions — Regional Transport Authority is bound 
to carry out — R. T. A. passing another order act- 
ing contrary to directions — Order quashed. See 
Ibid, Art. 226. 1963 MPLJ (Notes) 178. 

Arts. 227, 226 — Motor Vehicles Act (1939), 

S. 60 — Order granting permit to R in preference 
to A — Appeal bv A on ground that R had obtain- 
ed permit by fraud — Proper remedy — S. T. A. 
refusing to enquire into matter — Docs not 
amount to failure to exercise jurisdiction. See 
Motor Vehicles Act (1939), S. 60. AIR 1959 Madh 
Pra 320. 

•Art. 227 — Scope — Judgment perfunctory — - 


- M. 13. 
of 1950), 

— Power 


Interference. See Houses and Rents 
Sthan Nivanlran Vidhan Smt 2006 (15 

S. 9 (3). 1959 Jab LJ 75. 

Art. 227 — Powers of High Court 

of superintendence — When exercised. 

The powers under Art. 227 are of an extraor- 
dinary and disci elionarv nature, and ought to be 
restricted to cases of grave dereliction of duty 
for which no other remedy is available and which 
would have serious consequences if not remedied. 
These powers cannot be claimed as a matter of 
right and ought to be exercised only in exception- 
al eases, and the High Court will take into con- 
sideration the conduct of the party which invokes 
its powers. 

Held, on facts that the 
interference under Art. 227. 

(44) (Pt C) (Prs 15, 16, 17). 

Art. 227 — Failure to exercise jurisdiction — 

Interference. See Sales-Tax — Mysore Sales-tax 
Act (25 of 1957), S. 40. AIR 1959 Mys 201 (DR). 

\ T \ t 227 — Appeal on both tenable and un- 
tenable grounds — Appeal allowed on tenable 


case was not fit for 

AIR 1958 Manipur 41 
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grounds — Whether order amounts to one with- 
out jurisdiction. Sec Ibid, Art. 226. 1932 Nag LJ 
(Notes) 29. 

Art. 227 — Jurisdiction — Collector refusing 
to make reference under S. 18 (1), Land Acquisi- 
tion Act — - Interference by writ. Sec Land Ac- 
quisition Act (1894), S. 18. AIK 1932 Orissa 98. 

Art. 227 — Making of interim payment of 
compensation — Collector failing to perform 
statutory duty — Writs can be issued. See Ibid, 
Art. 225. 1960 BLJK 297. 


Art. 227 — Applicability — Refusal to exer- 
cise jurisdiction vested by law — (Houses and 
Kents — Bihar Buildings (Lease, Kent and Evic- 
tion) Control Act (3 of 1947), Ss. 12 (1) and 11 
(1) (b)). 

Where a tenant by his non-compliance of the 
mandatory provisions of S. 12 il), Bihar Build- 
ings (Lease, Bent and Eviction) Control Act made 
himself liable to be evicted under S. 11 (b) of 
that Act it is incumbent on the Bent Control 
authorities to make an order lor ejectment of the 
tenant. If by their orders they in effect decline 
to do so they thereby refuse to exercise a juris- 
diction vested in them by law calling for inter- 
lerence by the High Court under its power of 
superintendence under Art. 227 of the Constitu- 
tion. 1936 BLJK 058: ILK 35 Bat 894: AIK 1957 
Bat 206 (209) (Bl D) (Br 28) (DB). 


Art. 227 — Refusal to exercise jurisdiction by 
wrongly entertaining Inconsistent plea. 

Where the rent control authorities commit the 
legal error of permitting the tenant to raise an 
in< onsistenl plea and decline to exercise juris- 
diction vested in them under Bent Control Act 
the more appropriate article under which remedy 
is to be given is Art. 227 and not Art. 226. 1935 
BL.IB 47: AIR 1955 Bat 198 (198, 199) (Brs 3, 4) 

I I • 


- Art. 227 — Batiala and East Bun jab States 
Lnion Urban Bent Restriction Ordinance, S. 13 
1 2) Broviso — Express provisions of, ignored by 
Bent Controller and the Deputy Commissioner — 
Amounts to an omission or refusal to exercise 
jurisdiction given by law. 1LR (1952) Batiala 345: 
AIR 1932 Bep.su 174 (177, 178) (Bl C) (Br 11). 

—Art. 227 — Labour Court which was bound to 
«ive clfect to provision of Bank award failing 
to do so — Amounts to an illegal failure to exer- 
cise jurisdiction — Interference under article is 
necessary. Sec Industrial Dispute — Bank (Sas- 
|ry) Award, Section 3, Baragraph 521 (2) (c), 

Direction 2 (c). (1963-64) 24 FJR 134 (Bunj). 



tralc refusing to decide an issue of law as preli- 
minary issue — lie does not act in contravention 
<>! Criminal B. C. See Criminal B. C. (1898., 
S. 252. AIR 1932 Bunj 51. 


•1 (j). Refusal or failure to proceed with case. 

Art. 227 — Tribunal going wrong in matter of 
grave importance to public — - (Civil B. C. (1908), 
8. 113), 

Held, that even though the Court were to lake 
?. s,n °; Y»c\y <>f S. 115, C. B. Code, that no ques- 
ion of jurisdiction arose in the decision of the 
, ,l. Judge ol the Small Clauses Court in wrong- 

' dismissing the suit of the petitioner for the 
return of the amount recovered bv the Traffic 
supervisor under S. 160 II (4) of the Bombay 
•Municipal Corporation Act (3 of 1888), the High 
-<>urt would ii necessary have exercised its power 


under Art. 227 of the Constitution to correct a 
Court or a tribunal, which had gone wrong in a 
matter which was oi grave consequence to the 
public at large in the city of Bombay. 36 Bom LR 

264: ILK (1934) Bom 727 : AIR 1934 Bom 427 
(430) (Bl D) (Br 8). 


-Ill 


~~ 4 


.. “ v.uun U I iriDunai oy dismissing 

application lor relief refusing to do its duly — 
Other convenient modes ol redressing the grievan- 
ce resulting from reiusal not readily available to 
aggrieved parly — High Court will interfere to 
direct the Court or Tribunal to do its duty or 
to remedy the injustice itself. 58 Cal \V.\ 963: 
96 Cal LJ 98: ILK (1936) 2 Cal 16: AIR 1934 Cal 
o80 (382) (Bt A) (Brs 7, 9) (DB). 


3 (ja). Bias. 

•- — Art. 227 — Powers of High Court — Order 
under S. 2d f Punjab (iram Panchayat Act — 
Interference on ground of bias of panchas. 

I he petitioners who were convicted for an of- 
fence under S. 23 of the Punjab Gram Panchayat 
Act did not in the lirst instance choose to appear 
before the Panchayat, but in the proceedings un- 
der section 23 ol the Act they did appear though 

they did not avail of the opportunity of produc- 
ing defence. 


Per S. IL Capoor. J. : — Held, that in the cir- 
cumstances the ‘order made against them cannot 
he set aside in the exercise of High Court’s extra- 
ordinary jurisdiction under Art. 227 merely be- 
cause some allegations are made as to some of 
Hie Banc has being biased against the petitioners. 
N a rain Singh Hira Singh v. The State. 61 Bum LR 
93: ILR (1938) Bunj 1096: 1938 Cr LJ 12*2 u : AIR 
1938 Bunj 372 (377) (Bt D) (Br 17) (FB). 

3 (k). Conflict of jurisdiction. 

Arts. 227, 226 — Conflict of jurisdiction — 
Order of remand — Writ petition — Maintain- 
ability. 

It is well settled that, where an order is made 
which is an order of remand, no petition byway 
ol writ would lie to the High Court under Art. 
227. Where however, the question raised was 
whether the Mamlaldar had or bad not jurisdic- 
tion under Bombay Act (67 of 1948) to decide 
the question, the question being one of jurisdic- 
tion, could be permitted to be argued. 59 Bom LR 
1036: ILR (1957) Rom 818: AIR 1958 Bom 62 
(66) (Bt D) (Br 8) (DB). 


--—Arts. 227 and 220 — Applicability — Conflict 
of jurisdiction between Civil and Revenue Courts 
~ Dower of Judicial Commissioner’s Court of 
\. B. to resolve conflict — (Civil B. C. (1908), 

S. 9) — (Tenancy Laws — Rewa Land Revenue 
and Tenancy Code S. 239 (g)). 


A plaint presented to a Civil Court was return- 
ed bv the former Chief Court of Rewa for presen- 
tation to the Revenue Court. The plaintiff prose- 
cuted bis suit in the Revenue Court but ultimately 
the Board ol Revenue held that the suit was cog- 
nizable only by the Civil Court. The plaintiff there- 
upon applied under Arts. 226 and 227. Cnnstitu- 
tiun ol India praying for direction to the proper 
Court to dispose the suit on merits. 


Held, (i) that a conflict of jurisdiction bavin- 
arisen between the Civil Courts and Revenue 
Courts, and liierc being no other remedy the 
matter lias to be dealt with by Hie Judicial Com- 
missioners Court not under Art. 226 which is 
inapplicable, but under the general supervisory 
powers under Art. 227 which can be exercised 


1278 CONSTITUTION OF INDIA (1950), Art. 227, Note 3 (1) 


over the Board of Revenue also. AIR 1952 VP 
10, Rel. on. 

(ii) Even under S. 239 (g) of the Rewa Land 
Revenue and Tenancy Code such a conflict could 
be finally resolved by the Durbar which was the 
highest Court of appeal in the former Rewa 
State. However, after 1948 when the durbar ceas- 
ed to be the highest judiciarv. that position was 
occupied by the High Court and the J. C.'s Court 
of V. P. Thus the only rational interpretation 
of section 239 of the Rewa Code in the present 
set up is that such conflict should be resolved by 
the highest Court of general jurisdiction for the 
time being. 

(iii) Consideration of the question on general 
lines also leads tto the same result. The civil Courts 
have general jurisdiction to try all civil cases; 
any other tribunal of special nature including the 
Board of Revenue and its subordinate Courts, de- 
rive their powers from special statutes. Cases 
which are not fully covered by the statute would 
automatically go to the Courts of general jurisdic- 
tion which are the repositories of residuary juris- 
diction. Therefore, in the event of doubt or conflict 
the highest Court of general jurisdiction should 
decide whether it should itself exercise the juris- 
diction or the Court of special jurisdiction should 
exercise it. AIR 1918 Mad 78b, AIR 1910 Rang 
84 and AIR 1941 Lah 234, Ref. AIR 1952 Yindh 
Pra 74 (75, 70) (Prs 3, 4, 5, 8). 

3 (1). Illegal orders. 

Art. 227 — Interpleader Suit — Amendment 

seeking inclusion of certain property as suit pro- 
perty and addition of certain parties — Order 
allowing amendment not in violation of any rule 
of law — Interference under Art. 227 held not 
called for. See C. P. Code (1908), S. 88. AIR 1901 
All 559. 

Art. 227 — Accepting nomination paper of 

person not attaining age 30 — There is gross fail- 
ure to comply with Act. See Panchavats — U. P. 
Panchavat Raj Act (26 of 1947), S. 12 c (1) (b) 
(iii). 1957 All LJ 325. 


Ref. 1954 Cr LJ 1309: AIR 1954 Bllaspur 5 ( 6 ) 
(Pt B) (Pr 2). 


Arts. 227 and 226 — Order contrary to law 

— Industrial Disputes Act (1947), S. 25-G — Ques- 
tion whether there was single industrial establish* 
ment or different industrial establishments — Con* 
elusion drawn from facts as found by Industrial 
Tribunal is not mere question of fact — Order 
passed by Tribunal, if not justified in view of 
S. 25-G, can be challenged and set aside in appli- 
cation under Arts. 226 and 227, as being contrary 
to law. See Ibid, Art. 226. AIR 1961 Bom 277. 


Art. 227 — Power of superintendence — Bom- 
bay Revenue Tribunal taking particular view of 
law — Different view taken by High Court subse- 
quently — Tribunal refusing to change its previous 
view when matter came before it for second time 
— Interference with Tribunal’s order by High Court 
valid — (Tenancy Laws — Bombay Tenancy and 
Agricultural Lands Act (67 of 1948), Ss. 34, 76 and 
78) (after Amendment bv Act 33 of 1952). 
60 Bom LR 613 : ILR (1958) Bom 894 : AIR 1958 
Bom 474 (476, 477) (Prs 6, 7, 8, 9, 10) (DB). 

Art. 227 — Criminal P. C. (1898), S. 491 — 

Proceedings under Lunacy Act entirely illegal — 
Proceedings quashed under Art. 227 of the Con- 
stitution — Proceedings put forward for detain- 
ing alleged lunatic — Rule for Habeas Corpus 
made absolute. See Criminal P. C. (1898), sec- 
tion 491. AIR 1963 Cal 261. 

Art. 227 — Duty of High Court to consider 

propriety of lower Court’s order pointed out. AIR 
1955 NLC (Cal) 5332. 


Art. 227 — Interference when election Is un- 
lawfully set aside. 

It is only meet and proper that when an elec- 
tion has been unlawfully set aside and the matter 
lias come to the High Court under Art. 2 27 
for necessary redress, there being no other re- 
medy open or available the illegal order should 
not be allowed to stand. AIR 1952 Cal 526, Rel. 
on 58 C\VN 262 : ILR (1955) 1 Cal 473 : AIR 
1953 Cal 731 (733) (Pt B) (Pr 16) (DB). 


Art. 227 — Interference with Illegal convic- 
tion by Panehayatl Adalat — (U. P. Panchayat 
Raj Act (26 of 1947), S. 52 (1) (a).) 

Panchayali Adalat has no jurisdiction to enter- 
tain a complaint and try a case where the alle- 
gations in the complaint clearly make out an 
offence under Penal Code which is not mentioned 
in S. 52 (1) (a), U. P. Panchayat Raj Act (194/). 
1953 All WR (IIC) 483 : 1953 All LJ 559 : 1953 
Crl LJ 1852 : AIK 1954 All 8 (9) (Pr 3). 

Art. 227 — Criminal case in Panchavati 

Adalat — Some panches not signing order-sheet 
on same dale — Omission mere irregiilarity — No 
interference — (U. P. Panchavnt ^£*1 Act (1- 

S. 83). 1953 All WR (HC) l n , 3: _. , , 953 II A ' 1 . Vn-J’A 

1953 All Cr R 2« : 1953 Crl LJ 751 : ILR (19»4) 1 

All 145 : AIR 1953 All 347 (348) (Pt B) (Pr 6). 

Art. 227 — Illegal order — Sale of defaulter’s 

property by auction — Failure to publish notifica- 
tion Sale is void and not merely voidable — 

High Court can set il aside under Arts. 226 and 
227 See Hyderabad Land Revenue Act (8 ot 
1317-F ) , S. 130. (1961) 1 An WR 100. 

Art. 227 — Order under S. 39, Punjab Village 

Panchayat Act — (Punjab Village Panchayat Act 
(11 of 1939), Ss. 39, 54). 

An order passed by District Magistrate under 
S 39 of the Punjab Village Panchayat Act can 
be revised by the High Court on the ground of 
its not being in consonance with law. AIR 1944 
Lah 218; AIR 1952 Pepsu 130; AIR 1952 All 788, 


Art. 227 — Committal order under S. 337 

(2-A), Criminal P. C. — Quashing of— Jurisdic- 
tion of High Court. See Criminal P. C. (1898), 
S. 337 (2-A). 1961 (1) Cr LJ 496 (2): AIR 1961 

GuJ 49. 

— Art. 227 — Proceedings under S. 145, Criminal 
Procedure Code — Petitioner inviting adjudica- 
tion of his status — Right to challenge decision 
as being illegal. See Ibid, Art. 226. 1959 Cr LJ 
1082 : AIR 1959 Ker 275 (DB). 


Art. 227 — Interference — Grounds — Hle- 


Nvava Panchayat. 
opinion of the De- 
limitation of the 


ality. 

Plaintiff filed a suit before 
he Nvaya Panchayat sought 
uty Commissioner regarding 
nit. The Deputy Commissioner forwarded it to 
le Civil Judge who was revisional authority. The 
ivil Judge opined that the suit was barred bv 
milation. The Nyaya Panchayat accordingly dis- 

lissed the suit. 

Held, that if plaintifT invoked lunsdictmn ot 
no of the two Courts which may have lunsdichon 
> trv the suit, and he had already made his elec- 
on lie cannot be permitted subsequently to say 
iat the particular Court had no ,unsdtction. 
he hearing of the revision therefore amounts 
. an illegality. 1959 MPLJ (Notes) 233. 

—Art. 277 — Scope — In exercise of writ tuns- 

iction illegal order coming to notice of H<gn 
our, — High Court can set it aside under Art. 
r , See Ibid, Art. 226. AIR 1962 Manipur 14. 
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Arts. *7, 226 — Motor Vehicles Act (1939) 

Sections 57 (3), G3 (3), Proviso, 43 (4), 44 (4) — 
Grant of inter-State permits — Procedure — Pro- 
cedure for grant of permits in S. 57 not dispens- 
ed with by Proviso to S. 63 (3) — Directions issu- 
ed by S. T. A. incorporating conditions for grant 
of inter-State permits imposed by inter-State 
Agreement, violated by R. T. A. — Procedure in 
S. 57 also violated — Action of S. T. A. in for- 
warding recommendations of R. T. A. for grant 
of permits to counter-signing authority in other 
State held illegal and ineffective — Inter-State per- 
mit issued by Mysore State — Writ petition — 
Territorial jurisdiction of Mysore High Court. 
See Motor Vehicles Act (1939), S. 57 (3). AIR 
1904 Mys 20 (DB). 

Art. 227 — Scope — Railway Establishment 

Code (Discipline and Appeal Rules), R. 1707 (d), 
Proviso — Nature of — Dismissal of railway em- 
ployee based on findings in departmental enquiry 
— Non-compliance with proviso to R. 1707 (d) 
by enquiry committee — Effect. 

The requirement of Proviso to Rule 1707 (d) 
of tlie Discipline and Appeal Rules of the Indian 
Railway Establishment Code is of a mandatory 
character and failure of the Committee of inquiry 
to record special reasons in writing for depart- 
ing from the normal procedure of examining the 
witnesses in presence of the railway servant con- 
cerned is not merely an irregularity but an ille- 
gality which vitiates the finding of the committee 
of inquiry against the railway servant concerned. 
An order of dismissal based on findings of the 
enquiry commitjee which failed to comply with 
the provisions of R. 1707 (d) is illegal and can 
be set aside in exercise of powers under Art. 
227 of the Constitution. (1962) 1 Lab LJ 517: 
1961 BLJR 791 : AIR 1962 Pat 209 (210) (Pr 3) 
(DB). 

Art. 227 — Order passed In flagrant violation 

of law. 

High Court has ample authority under Art. 227 
to interfere where the inferior Court or tribunal 
has passed an illegal order, ignored clear and 
mandatory provisions of a statute or acted in 
flagrant violation of law. AIR 1956 Pepsu 83 
(85, 86) (Pt B) (Prs 5, 8) (I)B). 

Arts. 227, 220 — Income-tax Act (1961), sec- 
tions 210 and 211 — Notice for payment of ad- 
vance tax — Provisional assessment made does 
not render notice ipso facto invalid — Applica- 
tion under Arts. 226 and 227 rejected. See Ibid, 
Art. 226. (1964) 66 Pun LR 972. 

Arl. 227 — Revision filed before Financial 

Commission — No period of limitation prescrib- 
ed by law — Revision dismissed as filed beyond 
90 days of the communication of the Order — 
Order not actually communicated — Revisional 
order is vitiated — • Order set aside — Case re- 
manded under Art. 227 of the Constitution. See 
Sales tax — East Punjab General Sales-tax Act 
(40 of 1948), S. 21 (3). (1961) 63 Pun LR 495. 

3 (m). Patently erroneous decisions. 

(I) Patent errors — Test of. 

(II) Errors of law apparent on record. 

(ill) Patent errors of fact. 

3 (in). Putently erroneous decisions. 

Art. 227 — Powers of High Court under — • 

Extent — Decision of Returning Officer — Inter- 
ference with in writ jurisdiction — Power to cor- 
rect decision which is patently wrong. See Ibid, 
Art. 226. AIR 1963 Bom 183 (DB). 

Art. 227 — Writ petition under — Error not 
apparent on face of record in circumstances of 
case — • High Court declined to interfere. See 
Tenancy Laws — Bombay Tenancy and Agricul- 


tural Lands Act (1948), S. 63. 1963 Mah U (Notes) 
71 (Bom). 

Art. 227 — Termination of sendee of em- 
ployee under standing orders on ground of super- 
annuation — Application by employee to Labour 
Court challenging such order — No previous ap- 
plication to employer as required by proviso to 
S. 31 (3) read with R. 34 — Labour Court has 
no jurisdiction to entertain application — Order of 
termination set aside by Labour Court — Revi- 
sional jurisdiction of Industrial Court — Order 
of Labour Court confirmed by Industrial Court- 
Order is patently erroneous — Order quashed-. 
See M. P. Industrial Relations Act (28 of I960), 
S. 31 (3). AIR 1964 Madh Pra 156 (DB). 

Art. 227 — Certiorari when can be issued — 

‘Error on the face of record’ — What is. See 
Ibid, Art. 226. 1963 Jab LJ 795. 

Art. 227 — Powers of High Court — Error on 

face of record — High Court when will or will 
not interfere. See Ibid, Art. 226. AIR 1962 Madb 
Pra 12 (DB). 

-Art. 227 — Discharge of workman — Claim 
against employer for 14 days' wages, leave wages 
and gratuity — Enforcement of claim — Refusal 
by Industrial Court — Application under Art. 227, 
Constitution ol India — No error apparent on 
face of record —Maintainability. See Bombay 
Industrial Relations Act (11 of 1947), S. 78 (1) (cl 
1959 MPC 641. 


Art. 227 — Order of Master on question o2 
court-fee. 

The jurisdiction of the High Court under Art. 
227 ( an not he invoked to set aside or correct 
an order passed by the Master on the original 
side in proceedings preferred on appeal against 
a decree judgment on the original side in the 
matter of court-fee payable on the memorandum 
of appeal against which order there is no 
appeal under the Court-fees Act. There is no 
error apparent on record to justify interference 
under Art. 227. (1957) 2 Mad LJ 387 : 70 Mad L\Y 
841: 1957 Mad WN 600: AIR 1958 Mad 242 ( 243) 
(Prs 4, 6). 

Art. 227 — Error apparent on face of record 

— Revenue case — Interference. See Ibid, Art 
226. AIR 1955 NUC (Nag) 1428 (DB). 

Art. 227 — Error apparent on face of record 

— Interference. See Ibid, Art. 226. 1961 BLJR 
550. 


69: 


-Art. 227 — Error apparent on face of record 
Interference. See Ibid, Art. 226. 1958 Cr LJ 
AIR 1958 Pal 7 (DR). 


Art. 227 — Error apparent on face of record. 

See Industrial Disputes Act (1947), S 2 irri 
(1963) 65 PunJ LR 593. 

Art. 227 Certiorari — Error not apparent 
on face of record — Interference not desirable— 
Powers of High Court under Art. 227 — Civil 
P. C. (1908), S. 115. See Ibid, Art. 226. (1961-62). 
20 FJR 270: (1961) 2 Lab LJ 615 (PunJ). 

Arl. 227 — Error apparent on face of deci- 
sion — Dictum laid down in AIR 1954 SC 215 
Foil. (1958) 60 Pun LR 650. 


3 (m) 
Art. 227 


(1). Patent errors — Test of. 
Order when can be said to 


be 


erroneous on its face. 

When an inferior tribunal gives grounds of its 
order or makes what is commonly known as a 
speaking order and these grounds are untenable 
in law. the order is erroneous on its face 

Failure by Revenue Tribunal while rejecting 
petition for eviction of tenant, to consider 
real and substantial matters in controversy and 
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CONSTITUTION OF INDIA 


lo assign reasons for their order - 
lrom error apparent on the face 

AIK 1964 A mill Pra 528 (529, 

(Prs 6, 7). 


- Order suflers 
of the record. 

530) (Pt A) 


- Art. 227— Error apparent on face 
oce Tenancy Laws — Bombay Tenancy 
cultural Lands Act (67 of 1948), S. 64 

1954 Bom 511 (DB). 


of record, 
and Agri- 


(3). AIK 


' ~ Arf * 227 “ apparent on face of record 

7T J esl o£ — Order of Labour Court —Order of 
discharge interpreted as order of dismissal — Held 
there was manifest error apparent on face of re- 
cord — Order set aside under Art. 227. 

The test that the error should he self-evident 

f nd should not need an elaborate examination of 

the record may he satisfactory as a working test 

<>i an error apparent on the face of record in a 

large majority of cases. AIR 1961 SC 970 Rel 
on. 

I hus where an order discharging an employee 
proceeded to order payment of 13 days’ wages in 
hen ol notice, and though there was nothing on 
the record which would justify the Presiding 
Ollicer of the Labour Court in thinking that the 
manager did not see any distinction between the 
"*ord discharged* and ‘dismissed’, he held that 
the said order of discharge was in fact an order 
ol dismissal lor misconduct which disentitled the 
employee for receiving any gratuity. 

Held, that there was a manifest error which was 
apparent on the face of the record and that there 
\\ as no reason why the High Court when finding 
such error, should not interfere in the exercise 
P°"' crs under Art. 227 of the Constitution. 
(1961) 2 Guj LR 649: (1961) 2 Lab LJ 40 : (1961- 

b‘-) 20 I JK 477 : AIK 1962 Guj 33 (39) (Pt C) 
(Pis 17, 18, 19) (DB). 

Art. 227 — Scope and applicability — Court 
oi tribunal approaching matter in wrong manner 
— Exercise of powers under Art. 227 — (Ten- 
ancy Laws — Kanoon Rvatwari; Gwalior; Stale, 
Sam vat 1974; Ss. 137 and 163). AIR 1957 Madh 
Bha 79 (82) (Pt C) (Pr 6) (DB). 

Art. 227 — Error apparent on face of record 
' Inherent lack of jurisdiction in Tribunal in 
passing certain order — Objection to jurisdiction 
though not taken before Authority relief in 
writ petition is not barred. See Displaced Persons 
(Compensation and Rehabilitation) Act (1954), 
S. 22. 1965 Cur LJ 872 (Punj). 

Arts. 227, 226 — Displaced Persons (Compensa- 
tion and Rehabilitation) Act (1954), Ss. 19 and 40 
— Displaced Persons (Compensation and Rehabili- 
tation) Rules, 1955, R. 102 (d) — Cancellation of 
erroneous allotment — Power of Managing Ollicer 
and Chief Settlement Commissioner — Failure to 
exercise such power — Constitutes error, apparent 
on face of record. See Displaced Persons (Com- 
pensation and Rehabilitation) Act (1954), S. 19. 
(1963) 65 Punj LR 59. 


(1950), Art. 227, Note 3 (m) (i) 


Maharashtra Co-operative Societies Act (24 of 
1961), S. 2 (13). AIR 1965 Bon, 191 (DB). 

Powers of High Court 


Art. 227 


^ ^ - ~ — n— '-vw* t Labour 

Commissioner or Industrial Court acting on con- 
sideration wholly irrelevant under S. 16 — Find- 
ing is perverse — Order liable to be a set aside. 
Nee G. P. and Berar Industrial Disputes Settle- 

™ n } Ac * (23 of 1947 )> s - 16 - WO Nag LJ 

(Notes) 72. 


Art. 227 Tribunal not setting aside arbitra- 
tion on ground of bar of limitation — Whether 

oo- er I or w£l * c h entitles interference under Art. 

See Bombay Co-operative Societies Act (7 of 
192o), S. 54-A. AIR 1957 Bom 178 (DB). 

7 f/il 227 Bengal Public Demands Recovery 
Act (1913), Ss. 7, 8 — Rule 75 — Certificate debtor 
setting properly upon tenant after receipt of notice 
under S. 7 — Settlement is void — Creation of 
tenancy is transfer of property — Certificate pur- 
chaser gets property tree of such encumbrance — 
Revenue Hoard holding contrary commits error of 

High Court will quash order under Art. 
227 of Constitution. See Bengal Public Demands 
Recovery Act (1913), S. 7. AIR 1965 Cal 492 (DB). 

Art. 227 — Powers under, scope of — Error 

on face of record — Interference under Art. 227 
— Bengal Public Demands Recovery Act (1913), 
Ss. 53, 27 — Jurisdiction of Revenue Board under 
S* 53 : — Refusal lo interfere with rejection of ap- 
plication under S. 27 — Error held apparent on 
face of record. 69 Cal WN 7: (1965) 58 ITR 579: 
AIR 1965 Cal 492 (496) (Pt A) (Prs 21, 22, 23). 

Arl. 227 — Order under S. 32-G (4) of Bom- 
bay Tenancy and Agricultural Lands Act (67 of 
1948) passed without considering provisions of 
law — Order disclosed error of law apparent on 
face of record and must be set aside. (1965) 6 Guj 
LR 810: ILR (1965) Guj 941. 

Art. 227 — Applicability — Certiorari — 

Error of law -- Error apparent on face of record. 
See Ibid, Art. 226. AIR 1961 Him Pra 2. 


Art. 227 — Decision of lower Court based on 

faulty grounds — Error of law apparent on face 
of record — High Court can interfere. 

If an inferior Court or tribunal sets out the 
reasons for its order, the High Court will con- 
sider them and see whether those grounds arc 
sound in law or wrong and if unsound, will quash 
the order. Such faulty grounds, on which the 
order is based, are errors of law apparent on the 
face of the record, though they may not be errors 
of jurisdiction and the High Court will exercise 
its supervisory jurisdiction under Art. 227 of the 
Constitution, not only to set right errors of juris- 
diction, but to correct errors of law apparent on 
the face of the record as well, in appropriate 
cases. 1961 Kcr LT 743: 1961 Ker LJ 1150. 

Art. 227 — Orders under Rent Control legisla- 
tion — Orders passed under misconception and 
without any contention. See Ibid, Art. 226. AIR 

1955 NIC (Madh Bha) 3708 (DB). 


3 (in) (ii). Errors of law apparent on record. 

Arts. 227 and 226 — Error of law apparent 

on face of record — Order as to applicability of 
S. 50. Administration of Evacuee Properly Act — 
(Administration of Evacuee Propertv Act (1950), 
S. 50 (2) ). Sec Ibid, Art. 226. AIR 1959 All 574. 

Art. 227 — Findings arrived at on considera- 
tions extraneous to issue — Nature of error — 
Powers of High Court in such cases. See Mini- 
mum Wages Act (1948), S. 3. AIR 1960 Assam 
97 (DB). 

Art. 227 — Error of law apparent on face of 

record — Order held liable to be set aside. See 


Art. 227 and Penal Code, S. 430 — OfTence 

under S. 430, Indian Penal Code — Diminution of 
water supply to be proved — Unless mischief by 
accused proved his intention it need not be con- 
sidered — Additional District Judge arriving at 
erroneous conclusion with regard to crime — Error 
not said to he apparent on record nor is it error 
of jurisdiction — Power under Art. 227 cannot 
he invoked. AIR 1953 Nag 89 (FB), Foil.; AIR 
1958 SC 398 and AIR 1957 SC 264, Rel. on. 196J 
MPLJ (Notes) 216. 

Art. 227 — Wrong decision of Board of 

Revenue — Powers of superintendence by High 
Court. 


CONSTITUTION OF INDIA (1950), Art. 227, Note 3 (m) (ii) 


Evidence Act 


Khan J. : — Where the decision of the Board 
of Revenue which is the highest judicial authority 
for revenue Courts is found to propagate and 
perpetuate a serious error of law which has been 
committed in derogation of well-recognized prin- 
ciples, it is the duty of the High Court to exercise 
its powers of superintendence. 1960 MFC 329: 
1960 MPLJ 861: 1960 Jab LJ 882. 

Arl. 227 Error ot law — Question ol finan- 
cial capacity of firm to pay higher wages to em- 
ployees in industrial establishment at Madras — 
Tribunal not giving any value to award on ground 
that award was based on alleged admission not 
in fact made. 

Held, there was no error of law. See Indus- 
trial Dispute. (1958) 15 FJR 25 (Mad). 

Art. 227 — Error of law — Refusal to rely 

on admission as a piece ol evidence — Not an 
error ol law. (1964) 2 Mys LJ 394: AIR 1965 Mys 
258 (259) (PI B) (Pr 4) (I)B). 

—Art. 227 — Error of law — Evidence Act 
(1872), S. 114 — Failure to draw presumption. 

Before any presumption can be drawn under 
S. ll-l ol the Evidence Act that a communication 
posted by the petitioner must have reached the 
R. T. A. there must be clear and satisfactory proof 
that the petitioner had posted his written repre- 
sentation, having addressed the same to the 
R. 1. A. When there is no such proof in the 
case it cannot be said that the tribunal has com 
milted any error ol law in not drawing the 
presumption under S. 114 and in coming to the 
conclusion that the petitioner had failed to esta- 
blish that he had made any written representation 
(1964) 2 Mys LJ 394: AIR 1965 Mys 258 (259) 
(Pt C) (Pr 5) (DB). 1 

— Arl. 227 — Notice terminating tenancy stating 

that tenancy rights cease from date of notice— It 
is invalid in \iew of proviso in sub-s. (1) of Sec- 
tion 14, Bombay Tenancy and Agricultural Lands 
A< t, 1948 Order ol tribunal holding it so — No 
error apparent on face ot record. 37 Mys LJ 82: 
ILR (1959) Mys 150: AIR 1959 Mys 108 (111, 112) 
(Pt B) (Pr 7) (DB). 9 

Art. 227 — Error apparent on face of record 

— Question ol limitation not pleaded before the 
inferioi tribunal — Omission ol the inferior tri- 
bunal to consider — Does not constitute an error 

ol law apparent on the face ol the record 

Orissa Tenants Relief Act (5 of 1955). S. 9 (1). 

AIR I960 SC 137. Rel. on. (1962) 28 Cut LT 482: 
ILR ( 1902) Cut 200. 

-——Ail. 227 — Powers of High Court — Order 
ol Assistant Collector ol Central Excises giving 
reasons lor not allowing entire claim on account 
ol storage losses under Rule 49 ol Central Excise 
Rules (1944) — Collector agreeing with his deci- 
sion hut not giving elaborate reasons — No error 
ot law on face ol record — Interference by High 

(I)B) L SC<? ,hid ' ArL 220 • AIR ™57 Fat 650 

— Art. 22/ Decision of Financial Commis- 
sioner in flagrant violation of S. 12, Limitation 
Act Competency of petition under Art. 227 
7 ~ (Limitation Act (1908), S. 12) — (Tenancy 
La " s ~ Punjab Tenancy Act (14 of 1887), S. 84). 

Where the Einancia! Commissioner in revision 
incler S. 84, Punpib Tenancy Act, does not accept 

d.J/'N ,MS Sl ;' U ' ( \ in S - 12 ’ Limitation Act and 

, .1° appiy the provisions ol that section on 
unsustainable grounds, his division is clearly in 

® ■»“ “wra 

rt Tl : Certiorari — Error on face of 

Lvol. 4.] Fn. D. 81. 


on face 


. (1950). Art. 227, Note 3 (m) (ii) 1281 

record — Returning officer rejecting nomination 
paper ol A on ground of arrears of rent payable 
lo Gram Panchayat tor lands in his possession 
vested in Gram Panchayat — On election peti- 
tion, I ribunal, though finding land in question 
included in Khasra belonging to Gram Panchayat 
holding that the land could not belong to Pancha- 
yat without authority ol law and setting aside elec- 
tion on ground ot improper rejection of nomina- 
*i° n P a P er — Tribunal failing to lake notice of 
Rule 16 (ii ot Punjab Holdings (Consolidation anci 
I mention oi Fragmentation) Rules, 1949, under 
which land was reserved for common pool and 
rent was payable to Gram Panchayat — Error of 
law being apparent on face ol order of Tribunal, 
it must be sel aside — Panchavats — Punjab 
Grain Panchayat Act 1952 (4 ol 1953), S. 13 (b) 

and (c) (as amended by Punjab Act 26 of 1902) 

1965 Cur LJ 865 (Punj). 

Art. 227 — Error ot law apparent on face of 
record — Error grave and material one occasion- 
ing manifest failure of justice — High Court is 
not only competent but is under duty lo interfere 
- Tribunal « d ter holding appeal incompetent 
deciding the matter on merits — High Court is 
bound lo interfere. ILR (1965) 2 Punj 485. 

“Art. 22 7 Certiorari — Grounds on which 

wiii can be issued — Mistake not apparent on 
lace ol record — Errors in appreciation of docu- 
mentary evidence — Writ cannot be issued. See 
Ibid. Arl. 226. AIR 1961 Punj 569. 

[Reversed on another point in AIR 1904 Punj 

ulo.J 

3 (m) (iii). Patent errors of fact. 

- Art. 227 Scope — Interference with ques* 
tion of I act — Error apparent on face of record. 
See Ibid, Art. 226. AIR 1955 Assam 148 (DB). 

Art. 227 Orders of Election Tribunal — - 
Interference under Arts. 226 and 227 — Question 
ot applicability of S. 117, Representation of the 
People Ac l — Judgment ol Election Tribunal 
involving not only finding of fact but also con- 
taining errors apparent on face of record — Case 
lit tor interference. See Ibid, Art. 226. AIR 1964 
Bom 107 (DB). 

Art. 227 — Power of superintendence — Error 
apparent on face of record — Application by land- 
lord under S. 34, Bombay Tenancy and Agri- 
cultural Lands Act before Mamlatdar — Applica- 
tion allowed — Appeal to Assistant Collector dis- 
posed of on preliminary ground — Decision revers- 
ed by Revenue Tribunal in revision — Effect — 
Proper order — (Tenancy Laws — Bombay Ten- 
ancy and Agricultural Lands Act (67 of 1948), 

S. 34). 

Under Art. 227 every High Court has superin 
tendence over all Courts and Tribunals throughout 
(be territories in relation to which it exercises 
jurisdiction and in the exercise of this power 
High Court has jurisdiction to interfere where 
there is an error apparent on the face of the 
record. There was an application filed by a land- 
lord under S. 34, Bombay Tenancy and Agri- 
cultural Lands Act. 1948, before a Mamlatdar lor 
recovering possession o| bis lands from his tenant 
for bona fide personal cultivation. The Mamlat- 
dar ordered the tenant to hand over possession 
to the landlord. On the tenant appealing to tins 
\ssistanl Collector, the Assistant Collector held 
that the respondent had failed to establish a rela- 
tionship ol landlord and tenant between the par- 
ties, that therefore, the provisions of the Act did 
not apply and that accordingly the respondent 
was not entitled to recover possession. The land- 
lord went in revision before the Bombay Revenue 
Tribunal and the Tribunal reversed the Assistant 
Collector’s order. The effect was that the Mamlat- 
dar s order was restored. 
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Held, that there was an error apparent on the 
face of the order of the Revenue Tribunal, in that 
the Revenue Tribunal overlooked an important 
fact that the finding of the Mamlatdar that the 
lands were required by the landlord for bona fide 
personal cultivation, which was a finding of fact, 
was not examined and its correctness was not 
tested. As the Revenue Tribunal did not remand 
the matter back to the Assistant Collector for 
recording a finding on the above mentioned ques- 
tion of fact, the order of the Revenue Tribunal 
could not be sustained and must be quashed. 58 
Bom LB 144: ILR (1956) Bom 232: AIR 1956 Bom 
560 (561, 562) (Prs 3, 5) (DB). 

Art. 227 — Madhya Bharat Revenue Admini- 
stration, and Ryotwari Land Revenue and Tenancy 
Act (66 of 1 950 ) , S. 39 (2) — No power in Board 
to interfere with concurrent finding of fact — 
Patent error — Interference under Art. 227 of 
Constitution. See Tenancy Laws — Madhya 
Revenue Administration and Ryotwari 
Revenue and Tenancv Act (66 of 1950), S. 

1956 MBLJ (HCK) 1475. 

Art. 227 — Power of High Court — Decision 

of Tribunal without evidence — Interference. 

Where a decision is reached bv the Tribunal of 
a Labour Court on the evidence which is so little 
as to be practically non-existent, the High Court 
will be justified under Art. 227 in interfering with 
its decision. AIR 1958 SC 39S, Disting. 1959 Mad 
\VN 183: (1959-60) 16 FJR 1: 72 Mad LW 211: 
(1959) 1 Lab LJ 397: ILR (1959) Mad 623 : 

Mad LJ 213. 

227 — Finding of fact — Election tri- 
No error apparent on the face of record 


Bharat 
Land 
39 (2). 


(1959) 1 

Art. 

burial — 

• — Finding will not be disturbed. See Ibid, Art. 
226. ILR (1962) Cut 217. 

Arts. 227 and 226 — Certiorari — Finding of 

fact reached on evidence cannot be disturbed — 
Interference permissible onlv when error of law 
is apparent on the face of the record and not 
when the error is of fact howsoever grave it mav 
he. AIR 1964 SC 477. Foil. (1965) 67 Pun| LR 
1143: ILR (1966) 1 Punj 71: AIR 1966 Punj 365 
(368, 369) (Pt C) (Pr 8). 

Art. 227 — Errors of fact — Power of High 

Court to interfere is infinitesimally small — (Civil 
P. C. (1908), S. 115). AIR 1955 NUC (Punj) 116. 

3 (n). Contravention of principles of natural 
Justice. 

(1) Administrative orders. 

(ii) Orders of contractual domestic tri- 
bunals. 

(lit) Orders made In departmental enquiry, 
(tv) Proceedings under Sea Customs Act. 

(v) Disciplinary proceedings of University, 
(vl) Proceedings under Motor Vehicles Act. 

3 (n). Contravention of principles 
of natural justice. 

• Art. 227 — Rules of natural justice not con- 

travened — Tribunal’s view of the matter not 
acceptable to the Court — Whether a ground for 
interference. See Ibid, Art. 226. AIR 1958 SC 
398. 

Art. 227 — Amendment of decree radically 

changing its texture — Allowed without notice to 
affected party — Effect — Sale in execution of 
such amended decree void — High Court can 
interfere under Art. 227, Constitution of India. 
See Civil P. C. (1908), S. 152. AIR 1962 Andli 
Pra 134. 

Art. 227 — Board of Revenue refusing to ad- 
here to their own precedents in administering tax- 
ing statute viz., Sales Tax Act — Absence of reason 
S>r circumstances to justify the change of mind — ■ 


Held that they acted arbitrarily and in violation 
of natural justice and hence their order was 
liable to be set aside. 67 Cal WN 179: AIR 1969 
Cal 409 (416) (Pt C) (Pr 26) (DB). 

Art. 227 — Orders under Municipal Act — 

Interference — Resolution to split up holding — 
Notice to owner — Section whether gives power 
to split up without notice — Objection to splitting 
up if can he taken under S. 148 — Validity of 
S. 129. See Municipalities — Bengal Municipal Act 
(15 of 1932), S. 129. AIR 1958 Cal 151. 

■ Art. 227 — Violation of principles of natural 

justice — Absence of right of appeal against certain 
order — No violation of principle of natural justice 
— No appeal provided against order of Board of 
Revenue under R. 27 of Hyderabad Tenancy and 
Agricultural Lands Rules (1950) — No grievance 
can be made of it — (Tenancy Law’s — Hydera- 
bad Tenancv and Agricultural Lands Rules (1950), 
R. 27) — (C. P. Code (1908), S. 96). AIR 1955- 
NUC (Hyd) 2367 (DB). 

Art. 227 — Pow’er of superintendence — • 

Flagrant violation of laws or disregard of funda- 
mental principles of natural justice can be correct- 
ed — Government bound to give possession to ap- 
plicant — Tenants inducted by Government 
resisting restoration — Revenue Minister cannot 
order Collector to inquire into respective rights, 
as executing Court — Such order will be contrary 
to natural justice. AIR 1955 NUC (Hyd) 417 fDB), 

Art. 227 — Natural justice — Order dissolving 

Board of Directors — Opportunity to File objec- 
tions given — Order not justiciable. See Co- 
operative Societies Act (2 of 1912), S. 38-A (1) 
(M. P. Amendment). 1960 Jab LJ 88. 

Art. 227 — Natural justice 


— Petitioner's 
proceeding — ■ 

— No hearing 


name struck oil* from certificate 
No notice given to him of appeal ( 

given to him in appeal — - Additional Collectors 
order in appeal making him liable for certificate 
demand is illegal. See Constitution ot India, Art. 
226. 1961 BLJR 442. 

Art. 227 — Natural justice — (Panchayats — 

Bihar Panchayat Raj Act (VII of 1948), Ss. 70 and 
73) — (Justice, equity and good conscience — 
Natural justice). 

Pending proceedings in appeal before the Full 
Bench, the accused moved the Sub-divisional 
Magistrate under S. 70, Bihar Gram Panchayat 
Act for the withdrawal of the case. The Sub- 
divisional Magistrate ordered stay of proceedings 
before the Full Bench but subsequently, on the 
application of the complainant, vacated the order 
of stay. When in appeal, the Full Bench con- 
victed the accused, he made an application under 
S. 73 (3) to set aside that order on the ground 
of miscarriage of justice. The Magistrate dis- 
missed the application on the ground that he had 
no jurisdiction to interfere after the decision of 
the Full Bench had been pronounced. The ac- 
cused moved the High Court under Art. 227. 

Held, that, in the circumstances, the effect of 
the order passed bv the Sub-divisional Magistrate 
directing the Full Bench to proceed with the ap- 
peal was to dismiss the application under 5. 7 . 
Although the refusal of the Magistrate to consider 
the application under S. 73 was erroneous, tfie 
High Court would not interfere as he failed to 
show as alleged by him that his application under 
S. 70 was disposed of without hearing tom. 

Crl LJ 1163: 1957 BUR 482: AIR 19o7 Pat 559 

(555) (Pt B) (Pr 5) (DB). 

\ r t. 227 — Allotment of land under Admin - 

stration of Evacuee Property Act “7 

order to dispossess allottees - Noright of be* 

ing given under Act — Hearing should be give* 
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ob principles of natural Justice — Principles of 
natural justice — Right of hearing. 

Although under the Administration of Evacuee 
Property Act or the rules framed thereunder, a 
person is not entitled as a matter of right to be 
heard before any order is passed by the Custodian 
General with respect to the allotment of land, 
yet on the principles of natural justice, a proper 
hearing must be given bet ore deciding any matter. 
1965 Cur LJ 028 (Punj). 

Art. 227 — Jurisdiction under when can be 

invoked — Violation of principles of natural jus- 
tice, or manifest injustice, necessary. See Ibid, 
Art. 226. AIR 1964 Punj 456 (DB). 

Art. 227 — Order passed for taking over 

management of company — No opportunity given 
to company to show cause against action — Legali- 
ty. See Industries (Development and Regulation) 
Act (1951), S. 18- A. AIR 1964 Punj 368. 

Arts. 227, 226 — Property notified as evacuee 
property denotiiled by Government— Sale of pro- 
perty by owner after denotitlcalion — Govern- 
ment assuring purchaser that order restoring pro- 
perty to the vendor will not be cancelled and 
that the sale in favour of the purchaser would 
remain unalTccted — Subsequent order passed by 
Government cancelling the order of restoration 
without notice to the purchaser — Order must be 
quashed on the ground of non-issue of notice to 
purchaser — As the rights of the purchaser in the 
property were being adversely affected by the 
impugned order principles of natural justice 
required that the purchaser should have been 
Riven a reasonable opportunity of being heard 
against the proposed order. See Ibid, Art. 226. 
(1961) 63 Punj LR 893. 


3 (n) (II). Orders of contractual domestic 

tribunals. 

■Art. 227 — Contractual domestic tribunal 


Decision vitiated by disregard of principles of 
natural justice — Decision can be declared void 
under Art. 227. (19191 2 Ch. 276 and AIR 1961 

Ker 265, Rel. on. (1961) 2 Lab LJ 562 : ILR 
(1961) 1 Ker 447: 1961 Ker LT 290: 1961 Ker LJ 
389 : AIR 1961 Ker 282 (287) (Pt B) (Pr 7) (DB). 

Art. 227 — Proceeding being against natural 

Justice — Civil P. C. (1908), S. 115. 

One II made a will by which he left the whole 
of his estate to a relation of his C. II belonged 
to a village which had a Co-operative Society of 
which it was claimed all the inhabitants of the 
village were members. In accordance with the 
rules of this Society the question, whether a will 
had been made by II or not and whether it was 
genuine or otherwise, was referred to arbitration. 
The arbitrators gave an award that the will was 
not proved and dismissed the claim of C. Under 
Rules 35 and 36 of the Society an appeal was 
taken to the Managing Committee of the Society 
which consisted amongst others of very close re- 
lations of C and his friends and which set aside 

the award ot the arbitrators and held that the 
will was valid. 

Held, that the proceedings taken before the 
arbitrators, were so much against natural justice 
that they could not be enforced. The conduct of 
the case and the decision were against all causes 
of justice and certainly against natural justice, 
and the Court would be prepared to set aside the 
order of the Tribunal even under Art. 227 of the 
Constitution. AIR 1952 Punj 67 (68) (Pt B) (Prs 
7, 9). 


-Art. 227 — Judicial proceedings — Proper 

nolice to parties — Necessity — Rules of natural 
justice — Duty ot Courts and tribunals to follow. 
See Ibid, Art. 226. AIR 1960 Punj 41. 

3 (n) (1). Administrative orders. 

* “Art. 227 — Scope — Income-tax Act (1922), 
S. 3.3- A — Order under S. 33-A correcting error 
Committed by I. T. O. — Order being an admini- 
strative order will not be interfered with because 
party had not been heard. See Ibid, Art. 226 
AIR 1964 Assam 136 (DB). 

’ Art. 227 — Rules of natural justice are attract- 
ed only when the function is quasi- judicial and 
not administrative. See Ibid, Art. 226. 1965 MP 

LJ 108: 1965 Jab LJ 161. 

227 — Administrative order — Decision 
ot Excise Commissioner regarding confirmation 
or refusal to confirm sale of liquor shop is an ad- 
ministrative decision — Auction purchaser is not 
entitled to hearing before Commissioner refuses to 
confirm the auction sale. See Ibid, Art. 226. 1964 
MPLJ 237. 

" Art. 227 — Powers of High Court — Power 
of superintendence — Appeal against executive 
order treated as Revenue appeal — Interference. 

Where an appeal to the Chief Commissioner who 
was also the Revenue Tribunal, against an execu- 
tive order was registered as Revenue appeal but 
no date was fixed for hearing and the order for 
notice to file objections was endorsed on the 
memo of appeal itself. 

Held, that in the circumstances the matter should 
be taken to have been treated on executive side 
and as such the petition under Art. 227 was 
“competent. AIR 1958 Manipur 41 (44) (Pt B) 

I* P 14] f 


3 (n) (111). Orders made In departmen- 
tal enquiry. 

Art. 227 — Certiorari and Mandamus — 
Order of dismissal under Railway Rules for taking 
bribe — No evidence adduced legal or otherwise 
to prove guilt of petitioner — Order based on 
conjecture and surmises violates principles of 
natural justice. See Ibid, Art. 226. 1964 Cal LJ 


Art. 227 — Natural justice — Employees trans- 
lered to different place not joining at place of 
transler — Notice to show cause for misconduct 
— Enquiry held at place of transfer — Employe- 
es refusing to attend — Dismissal — Enquiry held 
at place different from place of employment is 
against principles of natural justice — Orders of 
dismissal arc illegal — Absence of standing orders 
is immaterial. See C. P. and Rerar Industrial Dis- 
putes Settlement Act (19-17), S. 16. 1961 NLJ 

(Notes) 61 (Bom). 






. . > I I'llllUH- 

er requiring copies of certain documents before 
replying to charges — Petitioner informed about 
offices where documents were available for his 
inspection — No prejudice held was caused to 
him. See Ibid, Art. 226. ILR (1965) 1 P un l 654- 
67 Pun LR 404: AIR 1966 Punj 175. 


3 (n) (lv). Proceedings under Sea Customs Acl. 


Art. 227 — Principles of natural 

Sea Customs Art (1878), S. 182. See 
226. (1964) 68 Cal \VN 974. 


justice — 
Ibid, Art. 


Art. 227— Order passed under S. 167 (8) Sea 

Customs Act in violation of natural justice ’ See 

Sea Customs Act (1878), S. 167. AIR 1957 Pat 508 
(DI3). 

3 (n) ( v ). Disciplinary proceedings of University. 

-Arts. 227, 220 — Academic body — Action of 
— Use of unfair means in University Examination 
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— Summary enquiry by Academic Council and 
debarring of examinee - No violation of prin- 
t ip es ol natural justice — No interference in 

AIR 1900 All W PrinCiP ' eS - SCC Ibid ' Art ' 226 - 

Art. 22/ University — Misconduct by coll- 
ege student — Disciplinary proceedings — Prin- 
< d>les ol natural justice — Principal recording 
students statement, admitting allegations — Tutor 
who witnessed incident, identifying student — 
Student not demanding cross-examination of 
witnesses or permission to produce witnesses — 
University ordering cancellation of result on basis 
ol principals report — Student alleging viola- 
tion ol principles of natural justice — Held, there 
was no violation. See Ibid, Art. 226. AIR 1964 
Punj 436 (DB). 

— - Arts. 227 and 226 — Natural justice — Use 
ot unfair means at examination — Inquiry pro- 
ceedings — Proceedings are of quasi-judicial 
nature Regulations ot University not prescrib- 
ing any procedure — Principles of natural justice 
should be followed. See Ibid, Art. 226. AIR 1964 
Puni 327. 


Art. 227 


iay not 


Natural justice— Order disqualify- 
ing petitioner from examination — Question- 
naire served on petitioner by University and ans- 
wered by him — Petitioner not demanding at the 
time ol answering it, that he should be told what 
the evidence was — No motive adduced to wit- 
nesses who deposed against him — Held, the 
order was not illegal as violative of the principles 
of natural justice. See Ibid, Art. 226. 1963 Cur 

LJ 337 (Punj). 

3 (n) (vi). Proceedings under Motor Vehicles Act. 
Art. 227 — Application for permit — Failure 


to hear representations — Duty of Appellate Au- 
thority. See Motor Vehicles Act (1939), (as adopt- 
ed in Madhya Bharat) S. 37 (3). AIR 1953 NUC 
(Madh B) 3370 (DB). 

Art. 227 — Power of superintendence — Scope 

of — Motor Vehicles Act (1939), S. 64. 

In a case arising under the Motor Vehicles Act, 
the Appeal Board took into account two reports 
against the petitioner with regard to his fitness for 
operating road transport vehicles, namely, the re- 
port of the Additional District Magistrate and the 
report of the Block Development Officer. It was 
also complained on behall ot the Petitioner that 
these two reports were not before the Regional 
Transport Authority at the time the permit was 
given to the petitioner. The two reports were not 
read out bv the Appeal Board at the time of the 
hearing of the appeal in presence of the parties. 

Held, that the appellate authority should give 
a real and effective opportunity to the petitioner 
to deal with the reports or meet the relevant al- 
legations made therein : hence, the order ot the 
Appeal Board was vitiated in law and must be 
set aside in exercise of the authority under Art. 
227 of the Constitution. AIR 1937 SC 232. Re!, on. 
1961 BLJR 265. 

Art. 227 — Claims Tribunal — Powers of — 

S. 110-C, Motor Vehicles Act. does not clothe Tri- 
bunal with all powers of civil Court so as to 
attract provisions of Order 16, Civil" P. C. — Rules 
of natural justice to be complied with — Order 
disallowing production of witness — Order held 
contravened rules of natural justice — Order 
quashed under Art. 227 of the Constitution. See 
Motor Vehicles Act (1939), S. 110-C. AIR 1965 Punj 
477 . 


3 (o). Cases where the High Court 

Interfere. 

--—Art. 227 — Replacement of two out of five 

-"writ ~.-. 0b|eCti0 x- not ,aken under R. 34-D 
vats' Petition — No interference. See Pancha- 

c .■ ~ Jr P - Panchayat Raj Act (26 of 1947 ) 
(FB)? n Cd U 313 : AIR All 122 

- Art. 227 — MunsifT’s jurisdiction to quash 
decree — Interierence by High Court. See Pan- 
chayats — U. P. Panchayat Raj Act (26 of 1947) 
S. 83. AIR 1955 NUC (All) 1502. 

-Art. 227 — - Order in question supportable on 
another ground - Interference. See Panchayats 

Sbau 180. nChaVat Rai Act (1947) ’ S - 85 ‘ AIK 

~ 2 ?, ~ Election pelillon — Orders of 
fcleclion Tribunal — Jurisdiction of High Courl 
o interfere under Art. 227 — Nature of — No 
Interference in eases of interlocutory orders — 

Representation of the People Act (1951), Ss. 90, 

1 lo-A. 

ii ri s ., Ilow , a set ^ C( J law that the mere fact that 
me 1 ribunal has come to an erroneous decision 

or that the High Court on the material before it 
could have or would have come to a different 
conclusion, would not be a sufficient ground for 
interference under Art. 227 with the order of the 
Tribunal, unless the Tribunal has failed to exer- 
cise a jurisdiction vested in it or has omitted to 
exercise a jurisdiction which it ought to have 
exercised or there has been a capricious or arbi- 
Irary exercise of jurisdiction : AIR 1955 SC 233, 
Rel. on. 

Thus when the Election Tribunal had jurisdic- 
tion to decide whether the particular amendment 
should or should not be allowed or a particular 
portion of the pleadings be omitted or struck 
otr, even though the decision of the Tribunal in 
these respects may not appear to be correct, that 
by itself will not call for interference by the High 
Court, under Art. 227 of the Constitution unless the 
orders are shown capricious or arbitrary. Further 
the High Court in such cases will not inter- 
fere by way of a writ under Art. 227 of the Con- 
stitution with interlocutory orders of an Election 
Tribunal disallowing amendments on an election 
petition or striking out paragraphs for vagueness, 
except in very exceptional cases, as such matters 
could be agitated in appeal from the final order 
of the Tribunal under S. 11 6- A of the Represen- 
tation of the People Act. (1963) 1 An YVR 238. 

Art. 227 — Revision under — Powers of High 

Court in — Two methods of computing damages 
that could he adopted under S. 10 (d) of the 
Telegraph Act, 1885 — One of these adopted bv 
District Judge — High Court will not interfere. 

1961 An LT 752 : (1961) 2 An \VR 218: AIR 1962 
Andli Pra 58 (60) (Pi A) (Pr 4). 

Art. 227 — Order holding that Income-tax 

officer was not entitled to protection of Section 54 
Income tax Act — Petition under Art. 227 bv In- 
come-tax Officer after disposal of suit in which 
he was compelled to produce Income-tax return 

— Object of revision simply to gel decision of 
High Courl on construction of S. 54. Income-tax 
Act — Held, there was no ground for interference. 
(1958) 1 An \VR 513: (1958) 34 ITR 212: AIR 
1959 Andh Pra 468 (469) (PI B) (Pr 3). 

Art. 227 — Question of fact — Interference 

— Decision ot Special Assistant Agent in 

— Interference bv Agent in further appeal 
error of law or fact committed by Agent — Inter- 
ference under Art. 227 to direct Agent to review 
his order. See Andhra Pra Agency Rules, R. 4/. 

AIR 1957 Andh Pra 1041. 


appeal 

— No 
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Apt. 227 — One of findings doubtful — - Case 
decided on other findings not challenged — Deci- 

/o n J? 1 1.52! be sel aside * AIH 195 4 Assam 88 (89) 
(Pr 1) (DB). 1 ' 


so 

will 

just 

See 

and 


Art. 227 — Appellate Order of Deputy Com- 
missioner under Assam Adhiars Protection and 
Regulation Act (XII of 1948) - Deputy Commis- 
sioner not acting either in excess of jurisdiction 
or in abuse oi powers vested in him by Act — 
iNo interference — Power under article not a 
substitute tor powers enjoyed by High Court un- 
de . r . S * ( ,vil p * C. See Tenancy Laws— Assam 

inioc Pro H‘ t . hon and Regulation Act (XII of 
D48), S. 9. AIH 1954 Assam 75. 

— Art. 227 — Construction of document — Two 
views possible — View of the Tribunal neither 
patently unsound nor erroneous — High Court 
'Xj dnot exercise its jurisdiction under the Article. 
1)8 Bom LR Mb. Rel. on. (1961) 2 Guj LR 505. 

77“ Ar, ‘ 227 — Order for eviction passed under 
e. 1 . J ot 1 ravancore-Cochin Building (Lease and 
Bent Control) Order (1950) — Can be executed 
under S. 14 — Order by lower Court holding it 
- Even it that Court is wrong High Court 
not interfere with it when it is manifestly 
to substitute an order which will be unjust. 
Houses and Rents — Kerala Building (Lease 
Rent Control, Act (Hi of 1959), S. 14. ILR 
( 1904) 1 her 402. 

——Arts. 227, 220 — Mandamus — Contractual 

rights — Enforcement or prevention of breach of 
Mining lease under Mineral Concession Rules, 
1900 — - Direction cannot be issued under Art. 226 
or 227 lor enforcing rights under the lease or 
preventing a breach thereof— Civil P. C. (1908), 
S. 9. See Ibid, Art. 226. AIR 1904 Madli Pra 42. 

——Art. 227 — Applicant availing himself of pro- 
visions of statute — Whether can challenge its 
constitutionality. 

Where the applicant allowed the Collector to 
take possession of his property and when he felt 
dissatisfied with the compensation awarded by 
him he proceeded under the provisions of the 
Nagpur Improvement Trust Act and appeared 
before the I ribunai to have the compensation en- 
hanced and succeeded to a certain extent in hav- 
ing the compensation increased, it is proper for 
the Court to decline to consider the constitutiona- 
ls <»t the Statute at the instance of the applicant 
who has availed himself of its provisions to his 
advantage. ILR (1951) Nag 818: 1951 NLJ 403: 
AIR 1951 Nag 90 (91) (Pt C) (Pr 7) (DB). 


Art. 227 — Order as to costs — 

against pending — High Court if would 
°n an application under Arts. 226 and 
Houses and Rents — Bihar Buildings 
Rent and Eviction Control) Act (1947), 


Revision 
interfere 
227. See 
( Lease, 
S. 18-A. 


Wh 


ell 


AIR 1955 NEC (Pat) 2151 (DB). 

Art. 227 Power of superintendence 
exercised — Sub Registrar’s order refusing regis- 
t ration of will on ground of denial of execution 
- Application under S. 73 (1). Registration Act 
(l.)Ohl. against Sub-Registrar's order — Registrar 
wink* setting aside order, erroneously describing 
proceedings before him as appeal though appeal 
ones not lie on ground of denial of execution — 
Registrar has plenary powers under S. 30 of Act 
lo receive and register documents — Registration 
1 y, does not alTect right to challenge validity 
document (here will) — As no injustice is 
•uised by error in describing proceedings as ap- 
!■_ a " d , a * Registrar was acting within jurisdic- 
-i o Col,rl c ' ann °t interfere under Art. 227. 

07 1 un J ER 320 • AIR 1965 Punj 378 (378) (|> r 3). 

r~,~ Art :.p l 7 ~ ,>owor of superintendence —Cases 
where High Court will not Interfere — Convic- 


tion by Special Tribunal under Defence of India 
Act, 1902 b indings of fact — No right of ap- 

peal or revision — bindings cannot be reopened 
under Art. 227 — Defence of India Act (1962). 
S. 18 (2). 1 

In those cases in which there is no right of 
appeal or revision under S. 18 (2), Defence of 
India Act, 1962. against an order of conviction of 
Ihe Special Tribunal, it is not open to the High 
Court, under Art. 227 of the Constitution, to go 
into sufficiency or otherwise of the evidence on 
which the conviction proceeds and re-open Ihe 
findings of fact recorded by the Tribunal when 
it is not a case ot total absence of evidence • 60 
Pun LR 1120: 1905 (1) Cri LJ 205: ILR (1965) 

1 Punj 8: AIR 1905 Punj 80 (87, 88) (Pi B) 

(Prs 6-a, 7-a). 

Art. 227 Scope — Displaced Persons (Com- 
pensation and Rehabilitation ) Act (1954), S. 33 

— Displaced person has no legal right to allot- 
ment of land at particular place and of particular 
Ivpc — Scheme prepared by department lor their 
own guidance categorising lands into 3 blocks 

— Department's relusal to allot to petitioner land 
m block designated as special block under scheme 
on Ihe ground that he had a house in the Basti, 
inlringes no legal rights and causes no injustice 
to him — Hence, his application under Article 
cannot succeed. See Ibid, Vrl. 226. 1964 Cur LJ 99 

(Punj). 

fArt. 227 — Evacuee Interest (Separation) Act 

( 1 9. » 1 ) , S. 10. (.Is. ib) and (cl and 2 (d) (iv) — 
Evacuee Interest (Separation) Rules (1951), R. 

11 B. Proviso, Ex pi. (1), CIs. (c) and (e) — Cons- 
titution ot India. Arts. 226. 227 — Mortgagees in 
possession claiming evacuee properly under S. 10, 
Cl. ib) must also be sitting allottees — Scope of 
Cl. (c) ot S. 10 — Competent olficer on review 
refusing to order transfer of evacuee property to 
mortgagees in possession on ground that mort- 
gagees were not sitting allottees — Mortgagees 
moving High Court under Arts. 226 and 227* of 
Constitution — Petitioners held not entitled to 
claim property simply on payment of difference 
between assessed price and mortgage money not 
being sitting allottees — Case held not lit for 
interference under Art. 226 or 227. See Evacuee 
Interest (Separation) Act (1951 1 , Sec. 10, Cl. lb) 
(1903) 05 Punj LR 1093. 

Art. 227 — Applicability — Application under 
lor recovery oi rent — Rent not paid within time 
fixed by Assistant Collector — Appellate Court 
cannot extend the time — Provisions of S. 148, 
Civil Procedure Code, not attracted — Action of 
Commissioner and Financial Commr. not outside 
scope ot their jurisdiction— No error apparent on 
lace ol record — Cases do not come within 
ambit of Art. 227. See Tenancy Laws — Punjab 
Security ol Land Tenures Act (10 of 1953). sec- 
tion 14 A (ii). (1902) 04 Punj LR 855. 

' Art. 22/ Industrial disputes — Preliminary 
issue — Decision ol preliminary issue along with 
merits — Labour Court has jurisdiction to order 
— No interference. See Ibid, Art. 226. (1902-03) 

23 FJR 204 (Punj). 1 


Art. 227 — Decision of Revenue Tribunal un- 
der S. 23 (c), Sauraslitra Land Reforms Act - 

Finding that unregistered partition deed could be 
looked into for collateral purpose of showing 
character ol possession — No interference under 
Art. 226 or 227. See Ibid, Art. 226. AIR 1955 NEC 
(San) 1459 (DB). 

Art. 227 — Scope of powers under. 

When there is no absence or excess of jurisdic- 
tion and the complaint relates only to the error 
in the matter oi exercise ot the jurisdiction and 
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there is no irregularity in procedure or any error 
apparent on the lace of the record, then the 
powers of superintendence under Art. 227 should 
not be exercised. (1963) Ker LT 378: AIR 1953 
Trav-Co. 541 (542) (Ft C) (Pr 4). 

Interference at interim stage of proceedings. 

8 Art. 227 — Sale of goods — Works contract 

• — Contract for installation of coke oven battery 
and by-products plant for all inclusive price — 
Whether entire and indivisible — Material sup- 
plied in execution of contract if amounts to sale 
and liable to sales-tax — Initiation of proceedings 
by issue of notice under S. 13 (5) — Jurisdiction 
of High Court to interfere by appropriate writ. 
See Sales-tax — Bihar Sales-tax Act (XIX of 1947), 
S. 2 (g). AIR 1961 SC 1615. 

Art. 227 — Criminal P. C. (1898), S. 561-A — 

Interference bv High Court at an interlocutory 
stage — (Constitution of India, Arts. 226 and 227). 
See Criminal P. C. (1898), S. 561-A. AIR 1953 All 
630. 

Art. 227 — Powers of High Court — Inter- 
ference at interim stage. See Ibid, Art. 226. AIR 

1958 Madh Pra 168 (1)15). 


3 (p). Interlocutory orders. 

Art. 227 — Debt Laws — U. P. Encumbered 

Estates Act (1934), Ss. 45 and 46 — Relative scope 
and distinction — Case before Special Judge pen- 
ding — Order of Special Judge, sending order to 
compensation officer under S. 70 of Zamindari 
Abolition and Land Reforms Act — Revision — 
Application under Arts. 226 and 227 — Competency 
• — Constitution of India, Arts. 226 and 227 — 
(Tenancy Laws — U. P. Zamindari Abolition and 
Lands Reforms Act (1 of 1951), S. 70). See Ibid, 
Art. 226. 1958 All LJ 844. 

Art. 227 — Civil P. C. (1908), S. 115 — 

Interlocutory orders in excess of jurisdiction or 
otherwise coming within ambit of S. 115, can be 
interfered with — Referring matter back to arbit- 
rator — Order will be interfered with — Ram 
Labhaya Acting C. J. — Powers under Art. 227 
are wider than under S. 115. (Arbitration Act 
(1940), S. 16). See Civil P. C. (1908), S. 115. AIR 
1955 Assam 61. 


Art. 227 — Interference — Application under 

— Challenging certain principle laid down by 
lower Court afTccting rights of parties held main- 
tainable — (Tenancy Laws — Bombay Tenancy 
and Agricultural Lands Act (67 of 1948), Ss. 25 
and 10). 

Where the Revenue Tribunal bv its remand 
order directed the Mamlaldar to determine reason- 
able rent and to decide the application of the 
party under S. 10 of the Bombay Tenancy and 
Agricultural Lands Act. 

Held, that bv its remand order the I ribunal laid 
down the principle which the Mamlatdar would 
follow namelv that merely because the agreed 
rent was tendered to the landlord under S. 25(1) 
of the Act it could not be said that the landlord 
had not recovered the rent so as to bring him 
within the mischief of S. 10. It was this prin- 
ciple which affected the rights of the parties and 
which was challenged by the landlord bv the peti- 
tion under Art. 227 and hence the petition was 
maintainable. 61 Bom LI5 289: ILR (1959) Bom 
569. 


-Art. 227 — Interlocutory orders — Interfer- 
ence with. See Civil P. C. (1908), S. 115. 1955 

Cri LJ 181 : AIR 1955 Bom 61 (DB). 

Art. 227 — Interlocutory orders — Question 

whether decision is ‘a case decided’ — Etfect of 
Art. 227 of the Constitution on the question. See 
Civil P. C. (1908), S. 115. AIR 1954 Kutch 53. 


Art. 227 — Civil P. C. (1908), S. 115 — In- 

terlocutory orders in arbitration proceedings star- 
ted with intervention of Court — Revision — Arbi- 
tration Act (1940), S. 23. See Civil P. C. (1908), 
S. 115. (1963) 65 Pun LR 318. 

Art. 227 — Interlocutory order ■ — Interference 

by High Court permissible. See Civil P. C. (1908). 
S. 115. (1962) 64 Punj LR 387. 

Art. 227 — Scope — Interlocutory order 

• — High Court can revise under Art. 227 of the 
Constitution. See Civil P. C. (1908), S. 115. AIR 

1960 Punj 407 (DB). 

3 (q). Discretionary matters. 

(i) Discovery and inspection. 

(ii) Slay of proceedings. 

(ill) Amendment of pleadings. 

(iv) Other cases of discretionary orders. 

3 (q). Discretionary matters. 

Art. 227 — Exercise of discretion going beyond 

statutory provisions. Sec Ibid, Art. 226. AIR 1956 
All 594. 

Art. 227 — Power under article will not be 

exercised for interfering with discretionary orders 
of Court. AIR 1952 All 788 (792) (Pt B) (Pr 15). 

Art. 227 — Interference with discretionary 

matters — (Merchant Shipping Act (1923), S. 
253). 


If the law confers discretion upon a Court or 
Tribunal it is for that Court or Tribunal to exer- 
cise its discretion. It is not for the High Court 
to exercise the discretion for it; unless the High 
Court is satisfied that the discretion was exercised 
arbitrarily or capriciously, it will not interfere un- 
der Art. 227. 

Where in a formal investigation held by the 
Court under Part VI of the Merchant Shipping 
Act into the shipping casualty resulting in loss 
of cargo, the insurance companies with whom the 
cargo was insured made an application to the 
Court to be made parties to the proceedings so 
that they may be able to lead evidence which 
was in their possession and the Court rejected 
the application : 

Held, that the order of the Court could not be 
looked upon as exercise of discretion and that the 
matter must go back to the Court to exercise its 
discretion as best it thought lit. ILR (1955) Bom 
443 : 57 Bom LR 186 : 1955 Cr LJ 1039 : AIR 
1955 Bom 241 (247, 248) (Pt B) (Prs 15, 18) (DB). 


Art. 227 — Discretion exercised neither ar- 
bitrarily nor capriciously — Erroneous conclusion 
if sufficient to interfere. See Ibid, Art. 226. AIR 
1958 Mys 26 (DR). 


Art. 227 — Powers of High Couri — Election 

letilions — Interference with interlocutory orders 
- (Civil P. C. (1908), S. 115 and O. 14, R. 2). 

If a High Court comes to the conclusion that 
n inferior Court or tribunal has not allowed its 
liscrction to run in the grooves indicated therefor 
ither by law or by judicial precedents it is at 
Iberty to interfere either under S. 115, C. P. code 
r under Art. 227 of the Constitution. W here in 
loldmg that certain issues should not he tried as 
ircliminary issues the election tribunal appears 
lot only not to have exercised ils discretion accor 
ng to established rules of law but in an arbitrary 
nanner. a clear duty devolves on the High Couri 
D interfere even at that stage and not to 
in til the petition is finally dec'ded. 60 p unj L 

82: (1958-59) 14 ELR 412: ILR (19o8) 1 

.in 10*8 Pun i 409 1416) (Pt C) (Pr 27) (DB). 


Art. 227 — Discretionary order — Jnlerferen- 

ce See Industrial Disputes Act (1947). 8. 

AIR 1959 Tripura 8. 
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3 (q) (I). Discovery and inspection. 

- — Art. 227 — Discovery and inspection — Powers 
of Election Tribunal — Interrogatories — Scope 
and ambit of — Principles — Election challenged 
on ground of disqualification under S. 7 (d) — 
interrogatories asking whether opposite party had 
certain subsisting contracts with State Govern- 
ment — Tribunal held was not justified in refus- 
ing leave. See Representation of People Act 
(1951), S. 92 (a). AIR 1963 Pat 235 (DB). 

• Art. 227 — Commissions of Inquiry Act (1952) 

S. 4 — Procedure regarding inspection of docu- 
ments — High Court would not decide at what 
stage documents should be shown to petitioners. 
See Commissions of Enquiry Act (1952), S. 4. 
AIR 1960 PunJ 86. 

3 (q) (II). Stay of proceedings. 

Art. 227 — Decree for Rs. 52,000 — Pending 

appeal in High Court, stay of execution of decree 
granted bv Single Judge on condition to deposit 
in Court Rs. 20.000 — Stay order was passed by 
competent Court and could not be challenged on 
ground that condition imposed was hcavv. See 
Ibid, Art. 226. 1965 Her LT 167: 1965 Kcr LJ 

194: (1965) 2 Her LR 440: AIR 1966 Ker 141 
(DB). 

Art. 227 — Interim protection from arrest in 

execution of decree against debtor pending his 
application for adjudication — Inherent power — 
Refusal to grant protection — Not revisable 
either under S. 115, Civil P. C. or Art. 227 of 
the Constitution. See Provincial Insolvency Act 
(19201, S. 5. 1961 Ker LJ 1272. 

Art. 227 — Order of appellate authority under 

Motor Vehicles Act — Refusal to stay operation of 
R. T. A.'s decision — Interference under article. 
See Ibid, Art. 226. AIR 1965 Madh Pra 142 (DB). 

Arl. 227 — Order of Appellate Authority un- 
der Motor Vehicles Act — Interference under 
Article when open. 

Where in passing the order refusing to stav the 
operation of the decision of the R. T. A. and in 
making an interim order in positive terms, the 
Appellate Authority under the Motor Vehicles Act 
approached the matter entrusted to it in an ar- 
bitrary manner and against all legal principles, 
the case is clearly one which calls for interfer 
ence under Art. 227 of the Constitution. It is 
no doubt in the discretion of the Appellate Autho- 
rity whether to grant a stay or make any inte- 
rim order in an appeal pending before it. Rut 
the discretion has to be exercised according to 
tlie settled legal practices and not contrarv to 
them. AIR 1954 SC 215, Foil. 1965 MPLJ 417: 
1965 Jab U 583: AIR 1965 Madh Pra 142 (144) 
(Pt B) (Pr 7) (DB). 

Art. 227 — Criminal P. C. (1898), S. 344 — 

Slay ol criminal proceedings — Question of dis- 
cretion — Interference with — (Constitution of 
India, Art. 220). See Criminal P. C. (1898), S. 344. 

AIR 1953 Mad 439. 

3 (q) (iii). Amendment of pleadings. 

* Arts. 227, 226 ■ — Tribunal allowing party to 

odd to his case — Interference bv High Court. 
See Ibid, Art. 226. AIR 1957 Bom 46. 

“Art. 227 — Applicability - — Re vision — 'Case 
decided' connotation of — Order refusing to 
amend a pleading under O. 6, R. 17 is revisable 
under S. 115 — Such an order is revisable under 
Art. 227 of the Constitution as well. See Civil 
P. C. (1908), S. 115. AIR 1964 Cal 439 (DB). 
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3 (q) (Iv). Other cases of discretionary orders, 

Art. 227 — Tribunal not allowing new ground 

to he raised — No remedv under Art. 226 or 227. 
See Ibid, Art. 226. AIR 1955 NUC (Assam) 1301 
(DB). 

Art. 227 — Applicability — Labour Appellate 

Tribunal wrongly refusing adjournment — Appel- 
lant virtually not represented — Appeal dismiss- 
ed — Interference — High Court's powers. 

Undoubtedly Ihe question whether adjournment 
in a case before a Court should be granted to 
enable the party to make an effective represen- 
tation is essentiallv one of discretion of the 

•• 

Court before which the proceeding is pending. 
Normally the High Court will not interfere with 
an order passed by that Court refusing to grant 
an adjournment. 

Where, however, the Labour Appellate Tribunal 
sent a notice to the Union that their appeal will 
be placed for hearing at a very short notice, it 
could hardly be said lo be an intimation. And if 
on the date of hearing the joint secretary of the 
l nion puts in an application for adjournment 
the Appellate Tribunal instead of granting an ad- 
journment dismissed the appeal, the order is in- 
competent, inasmuch as the order was not even 
passed on merits after considering the judgment 

01 Ihe Industrial Tribunal. 

In such a case High Court will interfere under 
Art. 227 and set aside the orders of the Appellate 
Tribunal and normally direct the rehearing. 
59 Bom LR 261 : (1957) 2 Lab LJ 245: ILR (1957) 
Bom 412: AIR 1957 Rom 142 (143, 144) (Ft A) 
(Frs 2, 3) (DR). 

Art. 227 — Interference in discretionary mat- 
ters — Exercise of discretion under S. 33, Indus- 
trial Disputes Act (1947) — Interference bv Ap- 
pellate Tribunal. See Industrial Disputes (Appel- 
late Tribunal) Act (1950), S. 7. AIR 1954 Bom 
342 (DB). 

Arl. 227 — Order for demolition of building 

by local authority — Act being judicial act oppor- 
tunity should be given to owner to show cause 
against passing ol order — Commissioner alter 
giving notice and hearing owner passing order 
for demolition on the basis that he has no discre- 
tion in the matter — Held, that he failed to exer- 
cise the discretion vested by law in him. See 
Municipalities — Calcutta Municipal Act (1923), 

S. 363. (1965) 69 Cal \YN 249. 

Art. 227 — Interference with discretionary 

orders — Eviction proceedings under S. 5 Calcutta 
Thikn Tenancy Act — Application by third party 
for impleading him as defendant — Refusal by 
Court to exercise discretion under O. 1, R. 10, 

C. F. Code, suo motu — High Court cannot com- 
pel the Court to implead him as a party — Ten- 
ancy Laws — Calcutta Thika Tenancy Act (W. R. 

2 of 1949), Ss. 5, 34 and R. 12. 

Bv virtue of R. 12 framed under the Calcutta 
Thika Tenancy Act, prima facie an application 
under (). 1, R. 10. C. F. Code, can be filed lor 
impleading a third person as a party to a proceed- 
ing under the Thika Tenancy Act. Rut when the 
application for impleading of a third person in 
an eviction proceeding under the Act has been 
made bv the third party himself and the Court 
has re! used lo proceed suo motu in the matter, 
the High Court cannot, in a petition bv such per- 
son under Art. 227 of (he Constitution, compel 
the Court to implead him as a party defendant. 
(1961) 65 Cal W.N 1126. 

Art. 227 — Case before Union Bench — Trans- 

ler application rejected by Magistrate — Revision 
— Power ol High Court to interfere — Superia- 
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tending jurisdiction. See Bengal Village Self- 
Government Act (5 of 1919), S. 66. 1957 Cri LJ 

441 : AIR 1957 Cal 221 (DB). 

“ Arf : 22 7 — Civil Procedure Code (1908), Sec- 
tion 115 and O. 40, R. 2 — Order disclosing mis- 
conception on part of Judge as regards Court’s 
power to vary order fixing receiver’s salary —In- 
terference with order. 

\\ here an order disclosed a misconception on 
the part of the Judge that the Court had no 
jurisdiction once salary of the receiver was fixed 
under O. 40. R. 2, to vary the salary so fixed, on 
a petition against the order purporting to he one 
under S. 115. Civil Procedure Code and under Art. 
227 of the Constitution. 

Held, that under S. 115 the High Court undou- 
btedly had powers to interfere with the order, 
and, in any event, the facts of the case pre- 
eminently’ called tor the High Court’s interferen- 
ce under Art. 227. 58 Cal \YX 193: ILR (1955) 1 
Cal 237: AIR 1953 Cal 574 (578) (Pt D) (Pr 16). 

Arl. 227 — Question of reinstatement is a 
matter within the discretion of labour Court — 
Exercise of discretion not perverse and arbitrary 
— Discretion not interfered with under Art. 227. 
See Industrial Disputes Act (1947), S. 15. 1965 Ker 
LJ 1180. 


~~ Ar *« 227 — Discretionary power of Registrar 
of Co-operative Societies in revision — Exercise of 
Cannot he assailed in proceeding under Art. 

227 — M. B. Co-operative Societies Act (M. B. 9 
of 1955), S. 75. 

The power of the Registrar of Co-operative 
Societies to call for the record at the instance of 
a person aggrieved is discretionary. If he re- 
fuses to interfere in a revision filed bv the aggrie- 
\ed parlv by the decision of the Assistant Regis- 
trar. the propriety of his discretion cannot be as- 
sailed in a petition filed before the High Court 

under Art. 227 of the Constitution. 1964 MPLJ 
(Notes) 219. 

" Arf. 227 Deficient court-fee — Time given 
bv decree expiring -- Refusal to extend time — 
Revision. See Civil P. C. (1908), S. 115. AIR 1957 
Madh Pra 92. 

Ar L 227 — Termination of services — Com- 
pensation instead of reinstatement ordered — 
High Court will not interfere with discretion un- 
der Art. 226 of the Constitution. See Industrial 
Disputes Act (1947), S. 25-F. (1963) 1 Mys LJ 547 


discretion acting according to custodian's instruc- 
tion — Legality of order — Interference by High 
Court. See Administration of Evacuee Property 
Act (1950), S. 6. AIR 1959 Punjab 222. 

Art. 227 — Custodian of Evacuee property 
excusing delay in filing revision — Order if can 

interfered under. See Ibid, Art. 226. AIR 1955 
NUC (Punj) 4016. 

—Art. 227 - Civil P. C. (1908), S. 115 - 
Objection to jurisdiction not decided as prelimi- 
nary issue — Court exercising discretion to try 
case as wuole — Interference under power of 
superintendence where there is obvious error in 
procedure resulting in the parties being involved 
unnecessarily into considerable expenses. See 
Civil P. C. (1908), S. 115. AIR 1953 Sau 30. 

3 (r). Subsequent events. 

227 — Order of authority not challenge- 
able on any valid grounds according to law then 
prevailing — Interference with order on the 
ground of subsequent amendment in law. See 
Tenancy Laws — Bombay Tenancy and Agricultu- 
ral Lands (\ idarbha Region and Kutch Area) Act 
(99 of 1958), S. 38. AIR 1965 Bom 76. 

Art. 227 — Review — Order passed in accor- 
dance with law — Accepted view of law changing 
by new decision — Old order cannot be reviewed. 
See Ibid. Art. 226. 1960 MPLJ (Notes) 2. 

Art. 227 — Change in law during pendency of 

application — (Houses and Rents — C. P. Code 
and Berar Letting of Houses and Rent Control 
Order (1949), Cl. 13 (3) (vi), (as amended In 
1952). 

The proceeding under Art. 227 is not in con- 
tinuation of the application under the Rent Con- 
trol Order or of the appeal therefrom, because 
the proceeding is not in the nature of an appeal. 

In the proceedings under Art. 227, what the High 
Court has to ascertain is whether the inferior tri- 
bunal (here, the appellate authority) did apply 
the law which was in force when it decided the 
matter before it. If it is found that it did apply 
the law, the matter would end there. If, how- 
ever. it is found that it did not apply the law, 
the High Court would interfere. But in deciding 
whether to interfere or not the Court would be 
guided by the law in force at the time of the ap- 
pellate decision. The change which the law un- 
derwent after the decisions of the appellate autho- 
rity can have no relevance in determining whether 
the decision of the appellate authority was right 


Arts. 227, 311 — Mala fide removal from 

service. 

It is not open to the petitioner to question the 
opinion of the Public Service Commission. A 
candidate for employment cannot insist that he 
should be considered suitable and that an order 
should be made in his favour. The opinion of 
the Commission or of the Government or Trans- 
port Authority on the point of suitability of a 
candidate is not a matter which can be canvassed 
in a Court of law. The plea that the petitioner’s 
removal was not bona fide has no force. ILR 
(1955) Nag 187 : 1955 Nag LJ 304: AIR 1955 Nag 
163 (166) (Pi C) (Pr 10) (DB). 

Arl. 227 — Industrial Tribunal setting aside 

award and recommending a fresh reference — 
Failure by Government — Writ to Government 
to make a reference — Issue of. Sec Ibid, Art. 226. 

AIR 1952 Pat 447 (DB). 

Art. 227 — Administration of Evacuee Pro- 
perty Act (1950), S. 6 — Power of custodian to 
issue instructions — Refusal to confirm sale — 
Assistant custodian instead of exercising his own 


or wrong. 

The fact, therefore, that the clause entitling the 
landlord to recover possession from his tenant on 
the ground of bona fide need for business was 
deleted from the Rent Control Order during the 
pendency of his application under Art. 227. against 
the decision of the appellate authority, does not 
affect the applicant’s rights. Misc. Petn. No. 131 
of 1952, dated 24th September, 1952 (Nag). Distin- 
guished. 1953 Nag LJ 419: ILR (1953) Nag 741: 
AIR 1953 Nag 271 (272) (Pt B) (Pr 5) (DB). 

Art. 227 — Change in law during pendency of 

writ petition — Change is of no consequence and 
cannot be taken into consideration in deciding 
writ petition. See Ibid, Art. 226. AIR 1965 Punj 
21 . 

Arts. 227, 226 — Assessment proceedings — 

Assessee a coal agent — Assessment years for 
1949-50 to 1955-56 — Decisions by S. C. alter 
assessment had become final that coal agents were 
not “dealers” — Writ petition 'for quashing as- 
sessment orders and for relund of payment of 
Sales-tax — Maintainability. See Ibid, Art. --o. 
(1965) 67 Pun LR 1185. 
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3 (s). Nature of orders that can be passed by the 

High Court. 

Art. 227 — Scope — Order in writ petition de- 
claring certain provisions of statute unconstitu- 
tional and quashing certain orders passed there- 
under — Application for certificate for leave to 
appeal to Supreme Court pending — Power of 
High Court to grant interim relief in form of stay 
order. See Civil P. C. (1908), O. 15, R. 13. AIR 
1957 AH 505 (DR). 

Art. 227 — Power of superintendence — 
Nature and extent of — Application for certifi- 
cate for leave lo appeal to Supreme Court from 
an order in writ petition pending — Power of 
High Court under Art. 227 lo pass slay order. 

Alter the express grant of power to issue a writ 
I lie power ot superintendence conferred under 
Art. 227 must be deemed lo relate to adminis- 
trative matters. Whatever superintendence it can 
exercise in judicial matters would now be exer- 
cised through the issue of an appropriate writ 
under Art. 220. Therefore, an order of an inferi- 
or Court or tribunal cannot be interfered with 
under Art. 227. Hence, where the High Court de- 
clares certain provisions ot an Act as unconsti- 
tutional and as a consequence quashes certain 
orders of I lie Stale authorities passed under t lie 
\< l, and the State files an application for leave 
to appeal to the Supreme Court under Art. 133, 
and pending that application pravs for a stav 
order of the High Court, Art. 227 cannot be re- 
lied upon lor the grant ot interim stav. \IK 
1931 All 585 and AIK 1935 All 599, fie I. on. 

Per Reg. J. : (Contra) — The power of superin- 
tendence granted to the High Court under Art. 227 
is extensive enough to cover not only the adminis- 
trative but also the judicial power. Alfi 1952 All 
788 and Alfi 1957 All 114 (FR), fid. on. (1957) 
All \VK (HC) 268 : AIR 1957 All 505 (519, 526) 
(Pi P) (Prs 23, 62) (I)R). 

~ Arls. 227, 226 — Scope and Applicabilitv — 
Motor Vehicles Act (1939), S. 17 — Words 
public interest — Meaning — Power of Trans- 
port authority to grant or refuse permit — Order 
rejecting petition on ground beyond S. 47 — 
Quashing ol order and issue of proper direction — - 
(Words and Phrases). See Constitution of India, 
Art. 226. AIR 1956 All 594. 

- Art. 227 — Powers of superintendence — U.P. 

I anchavat Raj Acl — Interference with order 
under. 

W here a ease has been dealt with in a most 
unsatisfactory manner bv the Sub Divisional Magis- 
trate acting under 1). P. Panchavat Raj Act, the 
High Court has under its powers of superinten- 
dence under Art. 227 of the Constitution to direct 
ll)o case to be reheard and decided properly. 1952 
A)\R (IIC) 4: 1952 AU 148: 1952 Cr LJ 1268: 
Alfi 1952 All 787 (788) (Pt R) (Prs 4; 5). 

—Art. 227— Civil P. C. (1908), S. 115 —Illegal 
exercise ol jurisdiction — Error in excluding evi- 
dent c under S. 33, Evidence Act — Interference 
High Courts power ol superintendence — 

I ower lo correct the error— (Constitution of India, 
Art. 227) — (Evidence Act (1872), S. 33). Set 


Civit P. C. (1908), S. 115. AIR 1957 Andh Pra 
«J7o. 

' "Art. 227 — Order to rectify error committed 
In- lower Court. See Criminal P. C. (1898), sec- 

(DR) 369 ' 1952 Cr * LJ 127G: AIR 1952 Assam 

7 Art. 22 ? — Order staving proceedings pend- 
ing m inferior criminal Court till final decision in 

iliro .vr: 1 , See Criminal P. C. (1898), S. 561 -A. 

19u fc Cri LJ 654 : AIR 1952 Assam 78 (DR). 


Art. 227 — High Court can uphold lower 

Court’s conclusion altogether on new and 
different grounds which emerge from record. 61 

Rom LR 1156 : 1959 Nag LJ 436 : ILR (1959) Rom 
1699. 

Art. 227 — Scope — Effect of coming into 


force ot S. 33, Industrial Disputes (Amendment 
and Misc. Prov.) Act on 1st September, 1956 — 
Proceeding pending before Appellate Tribunal — 
Appeal already decided — Application under Art. 
227 pending and decided after 1st September, 

1956 — Appeal, if can be remanded lo Appellate 
I rihunal — Whether powers of High Court 
curtailed. See Industrial Disputes (Amendment and 
Miscellaneous Provisions) Act (1956), S. 33. AIR 

1957 Rom 142 (DR). 

Arls. 227 and 226 — Exercise of jurisdiction 
under Articles — Power lo quash orders and pass 
substantive orders in their place. See Ibid, Art. 
226. AIR 1957 Rom 46. 

Art. 227 — Order of Commissioner dismissing 
petition under S. 27 o! Bengal Public Demands 
Recovery Act on one ground— Order affirmed by 
Revenue Board but on another ground — Commis- 
sioner's order merges with order of Revenue Board 
and does not exist — Order of Revenue Board set 
aside under Ait. 227 — Order cannot be main- 
tained on grounds on which it was passed by 
Commissioner. AIR 1963 SC 1124. fid. on 69 
Cal \VN 7: (1965) 58 ITR 579: AIR 1965 Cal 492 
(498) (Pi C) (Pr 33) (DR). 

Arl. 227 — Proceedings tor fixation of fair 

nnl under Malabar Tenancy Act by tenant — 
Tenant dissatisfied with decisions of rent Court 
and appellate authority filing petition under Art. 
227 o| the Constitution challenging their decision 
~ Petition cannot he said to be proceedings for 
fixation ol lair rent — High Court accepting grie- 
vance ot petitioner — Proper direction that can 
he given by the High Court. See Tenancy Laws 

— Kerala Tenants and Kudikidappukars Protec- 
tion Act (7 ol 1963), S. 2 (iii. AIR 1964 Ker 127. 

Art. 227 — Power lo pass substantive order. 

In a petition under Article 227 of the Constitu- 
tion High Court cannot only quash the decision 
ol the inferior tribunal but also issue further dire- 
ctions in the mailer or pass a substantive order 
in place of the order which it lias quashed. 1965 
.MPLJ 41 1965 Jab LJ 583: AIR 1965 Madh Pra 

142 (145) (Pt C) (Pr 8) (DR). 

~ Art. 227 — Criminal P. C. (1898), S. 344 — 

Stay ol Criminal Proceedings — Jurisdiction of 
High Court. See Criminal P. C. (1898), S 344 

AIR 1953 Mad 439. 

Art. 227 Slav ol criminal case pending suit 

— Criminal case under S. 494, I. P. C. pending 

— Subsequent tiling of civil suit — Identity of 
subject matter — Criminal ease staved. See Cri- 
minal P. C. (1898), S. 439. (1963) 1 Cri LJ 129 
(Manipur). 

Arts. 227, 220 — Pravcr to issue Mandamus 
lor refund of sales lax illegally levied — No .spe- 
cific prayer lor quashing orders of assessment 

Mandamus not issued — Orders quashed 

(Sales-lax — Madras General Sales-lax Act (9 of 

93* (DR) A, ‘ ^ ee ^id, Art. 226. AIR 1960 Mys 

Art. 227 — Power of superintendence includes 
power to set aside orders ol tribunals in appro 
filiate cases. ILR (1954) Patiala 1 : AIR 1953 
Pepsu 133 (140; 141) (Pt I) (P r 20) (DR). 

—Arts. 227, 226 Court will not pass any order 
which will for all practical purposes be a dead 
letter. See Ibid, Art. 226. 1965 Pun LR (Sup) 464. 
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•Art. 227 • — Jurisdiction 


Nature and scope 
Grant of relief in 
Permissibility 


— Petition under Art. 227 

the nature ot writ of certiorari _ f 

' Omission to implead authority whose orders 
s °U£ht to he assailed — Not fatal. See Ibid, Art 
226. AIR 1962 Punj 117. 


Art. 227 — Error on face of record. 

Article 227 undoubtedly furnishes the High 
Court with the requisite authority in an appro- 
priate case to substitute its own order in place 
of or to vary an un justifiable order of any tri- 
hunal exercising authority within its territorial 
jurisdiction. The High Court is invested with 
judcial superintendence over the acts or deci- 
sions of not only those Courts which are under its 
appellate jurisdiction hut also of tribunals over 
which it has no administrative control hut which 
are functioning within the territorial jurisdiction 
of the High Court. 

W here the Board of Revenue awarded a decree 
for general damages which it had no competence 
to give in the circumstances of the case, the deci- 
sion of the Board in question disclosed a patent 
error of law manifest on the very face of the re- 
cord and the High Court was entitled to interfere 
with a writ to set right the error. 1957 Raj L\V 
81: ILR (1956) 6 Raj 877: AIR 1957 Raj 39 (41, 
42, 43) (Pt 15) (Prs 12, 13, 10, 19) (DB). 

Art. 227 — Power of High Court to grant 

sanction under S. 92, C. P. Code. See Ibid, Art. 

226. AIR 1954 Trav-Co 331 (DB). 

Art. 227 — High Court’s power to substitute 
Its order in place of tribunal's order. 

The High Court can substitute its own order in 
place of the order of a tribunal acting under its 
power of superintendence over it given by Art. 

227. However, this power should only he exercis- 
ed most sparingly and only in appropriate cases 
in order to keep the subordinate Courts within 
the hounds of their authoritv. AIR 1954 SC 215, 
Foil. AIR 1954 Yin Pra 34 (35) (Pt C) (Pr 7). 

4. Power whether includes power to transfer. 

® Art. 227 — Power of High Court to transfer 
case. 

Per Srinivasachari, J. : — Though under Art. 227 
the High Court has powers of superintendence 
over Commission appointed to enquire succession 
it being only a tribunal within the meaning of 
Art. 227, the High Court could not direct the 
transfer of the case pending before the Commis- 
sion to any other authority. Tahira Begum v. 
Hyderabad State. AIR 1953 Ilvd 105 (110b) 

(Pt E) (Pr 10) (FB). 

Art. 227 — Powers of High Court — Trial 

before Gram Panrhaval ■ — Application for trans- 
fer. See Ibid, Art. 226. 1959 Cr LJ 1099: AIR 
1959 Pat 423. 

Art. 227 — Civil P. C. (19081, Ss. 151 and 

24 — Application for transfer — Whether lies 
under the article. See Civil P. C. (1908), S. 151. 

AIR 1957 Pat 198. 


5. High Court. 

See also Ibid, Art. 228. 

Art. 227 — High Court — Board of Revenue 

if included in. 

The High Court referred to in Art. 227 of the 
Constitution is the High Court referred to in 
Article 214, every Judge of which is appointed by 
the President of the Union under Art. 217 and as 
such would not include the Board of Revenue. 
1952 AWR (Rev) 41 : 1951 RD 281 : 1952 ALJ 
(Rev) 33. 


Art. 227 Scope of the power of superintend 
dence — Interference with the decision of the 
Appellate Authority under East Punjab Urban 
Rent Restriction Act. 

Since the passing of the Constitution of India, 
the Judicial Commissioner's Court of the Hima- 
chal Pradesh has the jurisdiction in exercise of 
its power of superintendence under Art. 227 of 
the Constitution, to interfere with the decision of 
the Appellate Authority under the East Punjab 
Urban Rent Restriction Act despite the finality 
given to that decision under S. 15 (4) of the Act. 
AIR 1951 Him Pra 72 (73) (Pt A) (Pr 3). 

6. “ AH Courts and tribunals”. 

(a) ‘‘Courts.” 

(b) “Tribunals.” 

(c) All tribunals exercising judicial or 

quasi-judicial functions are amen- 
able to supervisory jurisdiction. 

(d) Custodian of evacuee property. 

(e) Authorities under Rent Control Acts. 

(f) Revenue Courts and Tribunals. 

(g) Election Tribunal. 

(h) Authority under Motor Vehicles Act. 

(i) Authority under Payment of Wages Act. 

(j) Industrial Tribunals and Labour Courts. 

(k) Decision of authority under Minimum 
Wages Act. 

(l) Nyaya Pnnchayats. 

(m) Collector acting under Land Acquisi- 
tion Act. 

6. ‘‘All Courts and tribunals” 

Arts. 227, 225, 226, and 311 — Applicability — - 

Petitioner serving in saraf-e-khas army in former 
Hyderabad State — Order of dismissal passed by 
H. E. Nizam in his private capacity after acces- 
sion of State to Indian Union — Writ Petition— 
Maintainability — Art. 311, not applicable. See 
Ibid, Art. 225. ILR (1962) Andh Pra 278. 

Art. 227 — Courts and tribunals — (Debt laws 

— Hyderabad Jagirdar's Debt Settlement Act (12 
of 1952), S. 9) — Debt Settlement Board — If sub- 
ject to jurisdiction under Art. 227. 

Suh-s. (1) of S. 9 of the Hyderabad Jagirdars' 
Debt Settlement Act, 1952 provides that a Board 
constituted under S. 4 of that Act for the settle- 
ment of debts ‘shall, in all proceedings under the 
Act, he subject to the control of the High Court'. 

It is also well settled that under Art. 227. the 
High Court lias a judicial power of revision. Hence 
an order passed by a Debt Settlement Board is 
open to revision bv the High Court under Art. 

227. 1957 Andh LT 235: ILR (1957) Andh Pra 
299 : (1958) 1 Andh WR 192. 

Art. 227 — Powers of superintendence — 

Courts not subject to appellate jurisdiction of 
High Court. 

Under Art. 227 of the Constitution, it is not a 
necessary condition for the exercise of the powers 
ol superintendence that the Court or tribunal 
whose judgment or order is in question should 
he subject to the appellate jurisdiction of the 
High Court. It would follow that even it the 
judgment or order of a Court or tribunal func- 
tioning within the territorial limits ot the juris- 
diction of the High Court is made final by statute 
and even it the Court itself is not subject to the 
appellate jurisdiction of the High Court, its iu g- 
ments or orders may he interfered with in the ex- 
ercise of the powers of superintendence of the 
High Court. The effect of Art. 227 is that no* 
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only it restores to the High Court the jurisdiction 
that was taken away by S. 224 (2), Government 
of India Act, 1935, but it enlarges the powers of 
superintendence which the High Court exercised 
under S. 107 of the Government of India Act, 
1915. This power is obviously not limited to 
administrative matters only. 52 Cri LJ 966: ILR 
(1951) 3 Assam 181: AIR 1951 Assam 106 (112, 
115) (PI E) (Prs 39, 59) (DR). 

Art. 227 — Execution proceeding transferred 

to Collector under S. 68, Civil Procedure Code — 
Order made by Collector — Revision of order 
under S. 115 — Competency — Power of Superin- 
tendence of High Court under Art. 227. See Civil 
P. C. (1908), S. 70. AIR 1956 Kutcli 15. 

Arts. 227, 226 — Quasi- judicial order — 

Mineral Concession Rules (I960), R. 54 — Order 
of Central Government in revision under R. 54, 
setting aside order of State Government refusing 
renewal of petitioner's mining lease and directing 
State Government to renew same — Order is 
quasi-judicial and State Government is bound by 
directions of Central Government — Order not 
complied with, by State Government — Applica- 
tion lies under Arts. 226 and 227 lor direction to 
State Government commanding it to carry out 
order of Central Government and to renew lease. 
See Ibid, Art. 226. AIR 1965 Madli Pra 159 (DR). 

Art. 227 — Order of a Judge of High Court 

— Revision against — Competency. 

Art. 227 is confined to subordinate Court and a 
judge of the High Court as such is not a Court 
subordinate to the High Court. Hence a civil 
revision petition is not competent against an order 
of a Judge of the High Court under that article: 
AIR 1953 Mad 832, Foil. (1957) 1 Mad LJ 364: 
AIR 1957 Mad 582 (583) (Pt A) (Pr 1) (DR). 

Art. 227 (1) — Power of Superintendence — 

Extent of. 

The power of the High Court under Art. 227 (1) 
is confined to subordinate Courts and judicial and 
quasi-judicial tribunals which are also subordinate 
to it. A Judge of the High Court is not as such 
subordinate to the High Court. 1953 Mad \VN 433: 
(1053) 2 MLJ 108: ILR (1954) Mad 211: AIR 1953 
Mad 832 (832) (Pr 2) (DR). 

Art. 227 — Administrative and Judicial con- 
trol over tribunal. 

All agencies whether Courts or not, performing 
the duty of deciding disputed questions of right 
between parties on behalf of and under the sanc- 
tion of the State and in accordance with State- 
made laws are placed under the administrative 
and judicial control of the High Court. Thus, the 
High Court has got revisional jurisdiction under 
Art. 227 by way of superintendence over the judi- 
cial work of a duly constituted tribunal, like the 
Deputy Registrar under the Co-operative Societies 
Act. 1953 Cri LJ 636: 65 Mad L\V 1229: AIR 1953 
Mad 362 (304, 305) (PI C) (Prs 8, 9). 

Art. 227 — Jurisdiction of the High Court 

under to revise the order of a tribunal — Scope. 

Art. 227 of the Constitution is very wide in 
terms and confers on the High Court powers of 
superintendence over all Courts and Tribunals 
throughout the territories in relation to which it 
exercises jurisdiction. The Article restores the 
power that had previously been vested in the High 
Court under S. 107, Government of India A* t 
11919) and does away with the restriction that 
had been introduced bv the Government of India 
Act, S. 224 (2). The High Court in exercising the 
power of superintendence can revise the order 


passed by a tribunal. 54 CWN 445; 54 CWN 
934, Relied on. 18 Cut LT 279 : AIR 1953 Orissa 
254 (254) (PI A) (Pr 2). 

Art. 227 — Powers of superintendence — 

Order with regard to management of property 
attached under S. 145 (4) Criminal P. C. — Revi- 
sion under power of superintendence. See Cri- 
minal P. C. (1898), S. 145 (4). 1955 Cri LJ 387: 

AIR 1955 Pat 92. 

Art. 227 — Tribunal after making final order 

censing to function — Power of superintendence 
can still be exercised. 

The power of superintendence of the High Court 
is not taken away as soon as the Court or Tri- 
bunal ceases to function or is abolished. It can- 

not be said with any justification that a wrong 
order, despite the fact that it is without jurisdic- 
tion and has resulted in grave miscarriage of jus- 
tice, cannot be interfered with or that the mischief 
done cannot be remedied simply because the 

Court or Tribunal is no longer functioning. ILR 
(1954) Patiala 387: AIR 1954 Pepsu 118 (122) 
(Pt G) (Pr 16) (DB). 

Art. 227 — "All Courts and tribunals". 

Article 227, for the first time confers on the 

High Court the authority to exercise powers of 
superintendence over tribunals other than regular 
Courts and to that extent the scope of S. 107, 
Government of India Act, 1915, has been extend- 
ed. 61 Pun LR 315: ILR (1959) Punj 859: AIR 
1959 Punj 291 (293) (Pt B) (Pr 5) (I)B). 

Art. 227 — Judicial superintendence over tri- 
bunals over which High Court has no administra- 
tive control. 

The High Court is invested with judicial 
superintendence over acts or decisions which are 
under its appellate jurisdiction but also of tri- 
bunals over which it has no administrative control 
hut which are functioning within the territorial 
jurisdiction of the High Court. 1956 Cri LJ 270 : 
1956 Raj L\V 105: ILR (1956) 6 Raj 90: AIR 1957 
Raj 39 (41, 42, 43) (Pi B) (Prs 12, 13, 16, 19) 
(DB). 


6 (a). "Courts." 

• Arts. 227, 226 — Court and tribunal — Cri- 

minal P. C. (1898), Ss. 195. 476 and 476-B — 
Appeal under S. 476-B, when lies — OlTence under 
S. 193. Penal Code, must be in relation to "judicial 
proceeding" and before "Court" — Returning offi- 
cer deciding on validity of nomination paper 
under S. 36 (2), Representation of the People Act 
is not "Court" — (Representation of the People 
Act (1951), Ss. 36 (2) and 36) — (Words anti 
Phrases — "Court" - — What constitutes) 
(Words and phrases — "Judicial proceedings") 
See Criminal P. C. (1898), S. 195. AIR 1956 SC 
153. 


Art. 227 — Registrar of Co-operative Societies 

Is not a Court. 

Registrar and Assistant Registrar of Co-opera- 
tive Societies are arbitrators according to the Co- 
operative Societies Act and it would he a mis- 
nomer to call them a Court. 1962 All Cri R 45* 
1962 All WR (I1C) 38: 1962 All LJ 57: 1963 
Cri LJ 507 (511) (Pr 8). 

I Overruled on another point in AIR 
263 (FB) ] 


( 1 ) 


1965 All 


Art. 227 and Sch. 7 List. 2 Entry 3 — Con- 
tempt of Courts Act (1952), S. 3 -1 "Court" is 
not synonymous with "tribunal" — (Words and 
Phrases — "Courts" and "Tribunals"). See Con- 
tempt of Courts Act (1952), S. 3. AIR 1956 All 258, 
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Arts. 227, 235 and 311 — "Court” — Inquiry 
against District Judge — Power of High Court to 
hold (Madras Civil Services (Classification, Con- 
trol and Appeal) Rules (1953), R. 17) — (Public 
Servants (Inquiries) Act (1850), S. 3). 

Under Art. 227 (1), every High Court has the 
power of superintendence over all the Courts and 
tribunals throughout the territories in relation to 
which it exercises jurisdiction, which is both ad- 
ministrative and judicial. It Art. 227 is read with 
Art. 235 which also vests control in the High Court 
over subordinate Courts, there is no doubt what- 
ever that the High Court has not onlv powers of 
superintendence over the Court subordinate to it, 
but also of control over all these Courts which 
include the District Court. Both in Arts. 227 and 
23o, the word Court not onlv includes the person 
presiding over that Court, but also all the func- 
tionaries ot that Court and any matters pertain- 
ing thereto. 

i be High Court in exercise of its powers of 
superintendence and control of the Courts sub- 
ordinate to it and by virtue ot the rules having 
the force of law under the proviso to Art. 309 
read with Art. 313. is vested with the power to 
hold an enquiry into the conduct of judicial offi- 
'*ers and to determine provisionally the punish- 
ment which should be imposed prior to their be- 
ing afforded a reasonable opportunity of showing 
cause under Art. 311 of the Constitution. The 
essential element in the awarding of penalties and 
punishments against public servants is not as to 
who conducts the enquiry, but whether the person 
has been given the opportunities referred to above 
and that the enquiry is fair and unbiased. AIR 1959 
Andh Pra 497 (501) (Pt C) (Pr 6) (DR). 


Court subordinate to High Court under S. 115 
Civil P. C. — Jurisdiction of High Court to 
exercise jurisdiction under Art. 227. See Tenancy 
Laws — Bihar Land Reforms Act (30 of 1950) 
S. J4. 1959 Pal LR 297. 

Art. 227 Court — Election Commissioner. 

An Election Commissioner is a Court within 
the meaning of Art. 227 and in a fit case the 
High Court would interfere under Art. 227 with 
the decision of the Election Commissioner. AIR 
1954 Pat 65 and AIR 1953 Cal 731. Foil. 1955 
BLJR 243: AIR 1955 Pat 368 (369) (Pt B) (Pr 5) 

Art. 227 — “Superintendence” in article in- 
cludes power to deal with contempt of Court not 
punishable by the Court itself — Commissioner 
appointed under Public Servants Inquiries Act is 
a Court. 53 Pun LR 178: 52 Cri LJ 950: AIR 1951 
Punj 49 (51) (Pt C) (Pr 5) (DB). 

[Overruled in AIR 1956 SC 66] 

6 (b). ‘‘Tribunals.” 

• Art. 227 — 'Tribunal' — Meaning of — Test 

to determine — State Government exercising ap- 
pellate jurisdiction under Rule 6 (5) and (6) of 
Punjab Welfare Officers Recruitment and Condi- 
tions of Service Rules (1952) is a ‘tribunal’. See 
Ibid, Art. 136 (1). AIR 1965 SC 1595. 

- — -Art. 227 — Order of Magistrate passed under 
S. 87 of the Madras Hindu Religious and Charita- 
ble Endowments Act (19 of 1951) — If rcvisable 
by High Court under Criminal P. C. — Application 
under Art. 227 — Maintainability. (1958) 1 Andh 
\VR 263. 


Art. 227 — Power of superintendence over 

special Courts. 

I he Courts under the Assam Prohibition Act 
(23 of 1947) cannot he regarded as special Courts 
in any sense. They are Courts under the Cr. P. C. 
Further Art. 227, Constitution of India, makes no 
distinction between ordinary and special Courts and 
brings all Courts except Courts constituted under 
anv law relating to the Armed Forces subject to 
tbe power of superintendence conferred on the 
High Courts. The powers of superintendence vest- 
ing in the High Court therefore, can certainly be 
exercised in suitable cases in respect of orders pass- 
ed under that Act. 22 Pat 175, AIR 1946 PC 169. 
Hist. AIR 1933 Bom 1, Rel. on. ILR (1951) 3 Assam 
181: 52 Cri LJ 966: AIR 1951 Assam 106 (110) 
(PI I)) (Pr 24) (I)B). 


Art. 227 — Proceedings under Bengal Public 

Demands Recovery Act — Powers of High Court. 

A certificate officer under the Bengal Public 
Demands Recovery Act is a Court and his pro- 
ceedings are subject to the power of superinten- 
dence under Art. 227. 

Where the Certificate Officer acted in excess 
of his jurisdiction and also acted in flagrant viola- 
tion of some of the mandatory provisions ol the 
Public Demands Recovery Act it was held that 
the entire proceeding before the Certificate Offi- 
cer was without jurisdiction and must be (plash- 
ed in exercise of powers under Art. 227. 58 Cal 

WN 573: AIR 1954 Cal 355 (361) (Pt K) (Prs 38. 
39) (DB). 

Art. 227 — ‘Court’ — Meaning of — Assistant 

Registrar exercising powers of Registrar under 
S. 48 of Bihar and Orissa Co-operative Societies 
Act (1935) is a Court and subordinate to High 
Court. See Contempt of Courts Act (1952). S. 3. 
1965 (1) Cri LJ 748: AIR 1965 Pat 227 (DB). 

Art. 227 — ‘Court’ — Claims officer under 

Bihar Land Reforms Act (1947), S. 17 whether 


Art. 227 — Tribunals acting under Madras 

Estates Abolition Act — Duty to follow decisions 
of High Court — (Tenancy Laws — Madras 
Estates (Abolition and Conversion into Ryotwari) 
Act (26 of 1948), S. 8). 

Tribunals acting under the provisions of the 
Madras Estates Abolition Act should, and are 
bound to follow, the decisions of the High Court 
especially when those decisions determine the 
tenure of the very village which the tribunal has 
to deal with. The tribunals are subject not only 
to the administrative but also the judicial control 
of the High Court under Art. 227 and they are 
hound bv the decisions of the High Court. 1955 
Andhra WR 251: AIR 1955 Andhra 240 (240) 
(Pt B) (Prs 8. 9). 

Art. 227 — Court-fees Act (7 of 1870), S. 4 — 

Debt Laws — Displaced Persons (Debts Adjust- 
ment) Act (1951), 8. 4 — Tribunal appointed 
under S. 4, Displaced Person (Debts Adjustment) 
Act — Power of superintendence of High Court. 
See Court Fees Act (1870), S. 4. AIR 1956 Bom 
563. 

Art. 227 — Bombay Industrial Relations Act 

(1947), S. 95 A — Power ol judicial supervision of 
High Court over tribunals — Duty of tribunals 
to follow law as laid down bv High Court. See 
Bombay Industrial Relations Act (11 of 1947) 

S. 95 A. AIR 1955 Bom 369. 

Art. 227 — Opinion of Advisory Board under 

S. 11 of Preventive Detention Aet (1950) — Not 
subject to revision under Art. 227. 

The Advisory Board does not give anv decision 
which by its own force is binding, particularly 
when it reports that there is in its opinion suln- 
cient cause lor the detention ot the person con- 
cerned. Though the Advisory Board may be 
assessing the materials before it more or less like 
a tribunal still it is not a tribunal and it is tne 
subjective satisfaction of the Board that is repor 
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to the Government. The opinion of the 
Advisory Board is not, therefore, subject to revi- 
sion by the High Court under the provisions of 
Art. 227 of the Constitution. 1962 (1) Cri L.J 279- 
AIR 1962 Cal 119 (121) (FI C) (Fr 7) (DB). 

Art. 227 — Registrar acting as Taxing Officer 

it tribunal subject to superintendence of High 
Court. See Court Fees Act (1870), S. 5. AIR 1959 
Cal 317 (DB). 

Art. 227 — Tribunal — Meaning of — 1 1 

means person or body other than Court for decid- 
ing rights between parlies in accordance with rules 
having force of law — Conciliation Board under 
Bargadar s Act, is tribunal — Tenancy Court 
W. B. Bargadars Act (2 of 1950), S. 6). AIR 1955 
NLC (Cal) 2074 (DB). 

Art. 227 — “Tribunal". 


Art. 227 


Powers of superintendence 


\p- 

\ct 

227 


The Commissioner acting under Bengal Wakl 
Act acting as tribunal both as regards procedure 
and subject-matter of dispute — He is subject to 
superintendence of High Court under Art ,), >7 
ICR (1955) 2 Cal 445: 58 Cal \\ N 266: AIR 1954 
Cal 149 (151) (Ft C) (Fr 5) (I)B). 

Ar l- Tribunal" — Conciliation Board 

and Appellate Officer — Tenancy Laws — W. B 
Bargadars Act, S. 9 (1). 

The Bhagchas Conciliation Board and the 
pcllate Officers under the \V. B. Bargadars 
are both tribunals within the meaning of Art. 

°! Hie Constitution, and as such they are subject 
t<> the judicial superintendence of the High Court. 
‘S. 9 (1) o! the \V. B. Bargadars Act, which pro- 
vides that no award or order of a Board or an 
Appellate Officer shall be questioned in any 
Court which under S. 2 (el includes the High 
Court, cannot prevail against the Constitution. 

In the case o( tribunals, the power ol the IliWi 
Court under Art. 227 at least includes power to 
require that the lads shall be fully investigated 
and 1 airly tound and when found, fairly consider- 
ed alter giving the parties a proper opportunity 
to explain them. 56 C\Y.\ 124: AIR 1952 Cal 526 
(.)28, 529) (Ft A) (Prs 12, 15) (DB). 

Art. 227 — Powers of High Court — Nature, 
scope and extent — “Tribunal” — Meaning of. 

a ! >C T )0 ^ h: ‘ kra l varUi ’ J : The word “tribunal” in 

, ; ol the Constitution means a person or a 

Body other than a Court, set up by the State for 
deciding rights between contending parties in ac- 
cordance with rules having the force of law and 
doing so. not |,v way ol taking executive action 
But ot determining a question. The effect of the 
addition ol the word “tribunal” to the word 
Court m the Article and the removal ol the bar 
against revision ol judgments in exercise of the 
power ol superintendence is that all agencies, win- 
ner Courts or not, performing the duty of decid- 
ing disputed questions of right between parties 
on bchall ol and under the sanction ol the State 
and in accordance with Stale made laws, are plac- 

cd under the administrative and judicial control 
ol the High Court. 

r IV !\. iNlook( * r i<*e, J- Under Art. 227 of the 
Const, tut, on every High Court has power ol 

Mipermtendeme over all judicial and quasi- judi- 
at bodies within its territorial limits in respect 
Boll, ludicial and administrative matters. But 
*il\ where grave injustice has occurred or is likelx 
' ou ur By reason ot some mistake committed bv 
; i ( * n,,r |U< h‘ ial or quasi- judicial bodies and 

, ; n 7 ,,; ' 1 , law provides no adequate remedy 

High Courts are entitled and indeed bound to 
n ervene under the Article and correct the mis 

AIR llri r i n P ro P r m t c relief. 56 CWN 124: 

I9 ° 2 (flI 5 *> (MI) (Ft B) (Fr 29) (DB). 


Statutory 1 ribunal not administering laws correct- 
ly. 

Where a Tribunal has been set up under a 
Special Act, it is the duty of the High Court to 
-see, in the exercise of its power of superintendence 
• hat such tribunal acts within the limits of the 
statute creating it, and applies correctly and pro- 
perly the laws it is authorised to administer. 
Where both the Board and the Appellate Officer 
were applying and administering, not 8. 5 (1) (a I, 
W. B. Bargadars Act, 1950, but that section with 
certain supplementary provisions added to it bv 
themselves, the High Court is entitled to correct 
siK h an error in the exercise of its powers under 
Art. 227 ol the Constitution. 56 CWN 320: 89 
Cri L.J 196: AIR 1951 Cal 574 (576) (Fl B) (Fr 10) 

( DB). 

Ap *- 227 — Tribunal — Bhagchas Conciliation 

Board and Appellate Officers are tribunals — 

High Court has power of superintendence over 
them. 

I he Bhagchas Conciliation Board established 
under S. 6 ol the \\ est Bengal Bargadars Act. 
1950, has to hear applications and decide them 
according to law. It has to give the parties an 
opportunity of putting forward their contentions 
and there can be no doubt whatsoever that a 
Bhagchas Conciliation Board is a tribunal which 
has to exercise its functions judicially. The Ap- 
pellate Officer hears appeals from the Board and 
it is equally clear that he is a tribunal if not a 
C<»ur(. As both are tribunals the High Court has 
Power ol superintendence over them under Art 
227 ol (he Constitution. 56 Cal WN 23: A I B 1951 
Cal 138 (139) (Fl A) (Prs 9, 10) (DB). 

® Art. 227 Applicability — Special Tribunal 
constituted under Special Tribunal Regulation — - 
Powers lo transfer under Arl. 227 — Criminal 
F. C. (1898) S. 526. 

Article 227 of the Constitution is applicable to 
the Court of the Special Tribunal constituted under 
the Special Tribunals Regulation and the powers 
ol superintendence conferred on the High Court 
are sufficiently wide lo include the principles hud 
down in S. 191. Hyderabad Criminal P. C. (corres- 
ponding lo S. 526, Indian Criminal P. C.) Mohd. 
Abdul Bool v. State of Hyderabad, 1952 Cri 1,1 
273: ILR (1951) Hyd 342: AIR 1951 Hvd 50 (50) 
(Fl A) (Pi 3) (FB). 1 1 

Arl. 227 Contractual domestic tribunal — 
Decision vitiated by disregard ol principles of 
natural justice — Can be declared void under 
Art. 227. ILR (1961) 1 Ker 447: 1961 Ker LT 290- 
1961 Ker LI 389: (1961) 2 Lab LJ 562: Alii 
1961 Ker 282 (287) (Ft R) (Fr 7) (DB). 

Art. 227 — Magistrate acting under S. 87 is 

tribunal within Art. 227 of Constitution. See 
Madras Ilmdu Religious and Charitable endow- 
ments Act (XIX ol 1951), S. 87. 1955 Cri LJ 323- 

AIR 1955 Mad 72 (DB). 

Art. 227 — Government or the Disciplinary 

Proceedings Tribunal — Ii falls within Art. 227. 
See Ibid, Art. 226. AIB 1951 Mad 882 (DB). 

Arl. 227 — Scope of — Order of ad hoc Tri- 
bunal. See Ibid. Arl. 226. AIR 1954 Orissa 67 
(DB). 

, Arl /, 227 Tribunal — Judge appointed for 
conducting enquiry under S. 22 of Bombay Dis- 
trict Municipal Ael. 

A Judge appointed for conducting an enquiry 
under S. 22 of the Bombay District Municipal Act 
(as applied to Saurashtra) is a tribunal within the 
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meaning of the term in Art. 227 of the Constitu- 
tion. AIR 1951 Sau 15 (15, 16) (Prs 3, 4) (DB). 

6 (c). All tribunals exercising judicial or 
quasi-judicial functions are amena- 
ble to supervisory jurisdiction. 

• Art. 227 — Conditions for invoking Art. 136 

(1) — Distinction between quasi- judicial and ex- 
ecutive decision — “Tribunal' contemplated by 
Art. 136 (1) — Comparison with Arts. 226 and 
227 — Industrial Disputes Act (1947), S. 10-A — 
Decision of arbitrator acting under — Appeal un- 
der — Appeal under Art. 136 (1) — Not com- 
petent — Arbitrator is not a Tribunal, although 
his decision is quasi- judicial — Positions of Indus- 
trial Tribunal and private arbitrator under Arbitra- 
tion Act compared. See Ibid, Art. 136 (1). AIR 
1963 SC 874. 

• Art. 227 — Excise authorities mentioned in 

Eastern Bengal and Assam Excise Act (1 of 1910) 
— Excise appellate authority — Whether merely 
an administrative body which had no judicial or 
quasi- judicial 1 unctions — Power of supervision 
and control bv High Court. See Eastern Bengal 
and Assam Excise Act (J of 1910), S. 9. AIR 1958 
SC 398. 

Art. 227 — Excise Appellate Authority — Not 

merely administrative body — Exercises quasi- 
judicial functions in deciding appeals — Powers 
of High Court. See Eastern Bengal and Assam 
Excise Act (l of 1910), S. 9 (2). AIR 1957 Assam 
182 (DB). 

Art. 227 — Quasi-judicial order — Order of 

Stale Government removing President of Munici- 
pality from office is quasi- judicial. See Ibid, Art. 
226. AIR 19G5 Bom 187. 

Art. 227 — High Court has power of supeiin- 

tendence over arbitrators functioning under Sec- 
tion 10-A — Arbitrator acts as quasi- judicial body 
• — His orders can be corrected by writ of 
certiorari. See Industrial Disputes Act (1947), 
S. 10-A. AIR 1902 Bom 274 (DB). 

Art. 227 — Power of superintendence over 

tribunals — Nature of such tribunals — Tribunal 
set up under Merchant Shipping Act If Tribunal 
subject to jurisdiction of High Court — (Merchant 
Shipping Act (1923), S. 249). 

Since the Constitution makers have conferred 
jurisdiction upon the High Court over tribunals, 
their intention was clear that the jurisdiction of 
the High Court should be very wide, and wherever 
the High Court found a tribunal exercising judicial 
functions, the High Court could control that tri- 
bunal if in exercising those judicial functions it 
erred or went wrong. 

The real question that has got to be decided in 
order to determine whether a tribunal comes 
within the jurisdiction of the High Court under 
Art. 227 is whether the statute, which sets that 
tribunal imposes upon it the duty to act judicially, 
if that duty is cast upon the tribunal, then the 
High Court can and will exercise its jurisdiction 
under Art. 227. 

It is not necessary that the decision of the tri- 
bunal should have a binding effect and can be 
enforced and executed. Even if the decision of 
the tribunal does not decide any question which 
affects the rights of the parties, the mere fact 
that the duty is cast upon it to act judicially is 
sufficient to bring it within the jurisdiction of the 
High Court: AIR 1950 SC 188 and AIR 1950 SC 
222: 1950 SCJ 451: (1950) 2 MLJ 703, Rel. on. 
AIR 1952 Cal 526 and AIR 1953 Mad 362, Dissent- 
ed from. 

Even an administrative tribunal, if it is bound 


in law to act judicially, would come within the 
purview of Art. 227. (1952) 2 QB 413, Ref. 

The Tribunal set up under the Merchant Ship- 
ping Act is a judicial or a quasi-judicial tribunal 
which would attract the application of Art. 227 
and in respect of which the jurisdiction of the 
High Court can be invoked under that Article. 

What distinguishes a quasi-judicial tribunal from 
a judicial tribunal is the absence in the former 
of a decision which disposes of the whole matter 
by a finding upon the facts in dispute and the 
application of the law of the land to the facts 
so found. In so far as there is an investigation 
under Chap. VI of Merchant Shipping Act into 
a shipping casuality, the formal investigation must 
be regarded a quasi-judicial inquiry. The sole 
ground of incapacity in the tribunal to finally 
adjudicate upon a matter under enquiry before it 
cannot justify the view that the enquiry is purely 
administrative. ILR (1955) Bom 443: 57 Bom 
LR 186: 1955 Cri LJ 1039: AIR 1955 Bom 241 
(242, 246, 247, 249, 250) (Pt A) (Prs 2, 9, 10, 12, 
14, 21, 22) (DB). 


Art. 227 — Magistrate refusing to make order 

for demolition of structure — High Court uphold- 
ing Magistrate's order in revision — Order is 
binding on all authorities and tribunals including 
Commissioner of Corporation over which High 
Court exercises powers of superintendence. See 
Municipalities — Calcutta Municipal Act (3 of 1923), 
S. 363. (1965) 09 Cal WN 249. 

Art. 227 — Orissa Hindu Religious Endow- 
ments Act (2 of 1952), Ss. 44 (1), 41, 74 (3) — 
Judicial and quasi-judicial tribunals — Distinc- 
tion between — Commissioner acting under S. 44 
— Nature of decision — Appeal heard by Single 
Bench — Applicability of Cl. 10 L. P. — (Letters 
Patent (Patna) (1916), Cl. 10. See Orissa Hindu 
Religious Endowments Act (2 of 1952), S. 44 (1). 
AIR 1959 Orissa 98. 

Arts. 227, 226 — Special Assistant Agent ex- 
ercising powers under Agency Tracts Interest and 
Land Transfer Act exercises judicial functions — 
((Madras Agency Tracts Interest and Land 
Transfer Act (1 of 1917), S. 4 (2). See Ibid, Art. 
226. AIR 1953 Orissa 238 (DB). 

Art. 227 — District Judge as persona designata 

acting as election tribunal — Nature of functions 
performed by — If he is amenable to judicial 
superintendence under Art. 227. See Munici- 
palities — Orissa Municipal Act (23 of 1950), 

S. 21. AIR 1952 Orissa 244 (DB). 


—Arts. 227, 226 — Civil P. C. (1908), S. 92 -- 
inction of Advocate-General under S. 92, Civil 
C. — Nature of — Judicial or administrative 
Order refusing permission to sue — Inter- 
•cnce under Arts. 226 and 227. See Ibid, Art. 
5. AIR 1956 Pepsu 65. 

—Art. 227 — Decisions of quasi- judicial tri- 
nals — Duty of High Court to Protect rights of 
rlian citizens. See Ibid, Art. 226. AIR 
inj 278. 

Art. 227 — Orders under Ss. 21 and 23, 

njab Gram Panchayat Act — Whether judicial 
revisable — (Panchayats — I an jab Gram 


ichayat Act (4 of 1953) ). 

►er Full Bench.— A Gram Panchayat while pro- 
ding under Ss. 21 and 23 of the Ac is acting 

icially and therefore, a petition chaI ^7 k * t o 
ers under either of those sections would be 
High Court under Art. 227 of the Constitution 

■h n e d Gram Panchayat acting under jributes^of^a 
would appear to have all the ? ttn b ut £ . 
icial tribunal. The crucial test, is whether the 
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statute which sets up the tribunal imposes upon 
it the duty to act judicially and if such a duty is 
cast upon the tribunal then the High Court is 
empowered to exercise its jurisdiction over that 
tribunal under Art. 227. AIR 1955 Bom 241, Rcl. 
on. Narain Singh Hira Singh v. The State, 1958 
Cr LJ 1120: 61 Pun] LR 93: ILR (1958) Pun] 
696: AIR 1958 Punj 372 (375, 376) (Pt A) (Prs 
8, 9, 10) (FB). 

• Art. 227 — Tribunal under S. 6 of Abducted 

Persons (Recovery and Restoration) Act (1949). 

(Per Bhandari and Khosla J J . ) : — The Tribunal 
constituted under Section 6 of the Abducted Per- 
sons (Recovery and Restoration) Act is subject to 
the general supervision of the High Court by 
virtue of Art. 227 of the Constitution inasmuch 
as the Tribunal performs quasi-judicial functions, 
for it makes an enquiry into the status of an in- 
dividual. Ajaib Singh v. State of Punjab, ILR 
(1962) Pun] 381: 54 Pun LR 260: 1952 Crl LJ 
1313: AIR 1952 Pun] 309 (321, 335) (Pt J) (Pis 
49, 155) (FB). 

[Reversed on another point in AIR 1953 SC 

101 


Arts. 227, 226 — Civil P. C. (1908), S. 92 — 

Advocate-General acting under S. 92 — Nature of 
his function is not judicial or quasi- judicial — 
No question of revision under Art. 227 or issuing 
writ under Art. 226 arises. See Ibid, Art. 226. 
AIR 1955 Ra] 1G0 (DB). 


6 (d). Custodian of evacuee property. 

* Art. 227 — Jurisdiction of High Court — Deci- 

sion of Custodian under S. 48 (2) of Administra- 
tion of Evacuee Property Act — (Administration 
of Evacuee Property Act (1950), S. 48 (2) ). 

When a Court or a Tribunal with a limited 
jurisdiction is set up, ordinarily it is the dutv and 
the function of the higher Court to see that the 
Court or Tribunal ot limited jurisdiction functions 
within the jurisdiction conferred upon it. It is 
a condition precedent to the exercise of a power 
of the Custodian under sub-s. (2) that the sum 
with regard to which he gives his decision or 
determination must be a sum due under the pro- 
visions of the Act. As under Art. 227 of the Con- 
stitution every tribunal is subordinate to the High 
Court, the High Court has the power to examine 
the decision of the Custodian from the point of 
view of deciding whether he has acted within 
jurisdiction. ILR (1956) Rom 865: 58 Rom LR 
779: AIR 1956 Rom 652 (654) (Pt C) (Pr 3) (DR). 


Art. 227 Tribunal — Meaning — Custodian 
of Evacuee Property Is Tribunal. 


The word ‘Tribunal’ used in Art. 227 is a general 
term and it includes a Court of justice or in other 
words, every Court of Justice or a Court can be 
described as a tribunal, but everv tribunal is not 
necessarily a Court. Since the legislature has used 
both the words together their intention appears to 
be that the word tribunal should have a wider 
meaning than Court or Court of justice. Probab- 
by it would be permissible to think that it is used 
in the popular sense, meaning a person or body 
°\ persons having authority to hear and decide 
disputes so as to bind the disputants. 


Apart from the administrative and executive 
functions that the Custodian is to perform, it is 
«lso a part of his duty to work as a tribunal in 
me sense mentioned above and accordingly in 
respect of what he does as a tribunal he is amcna- 

Art o 97 the o IU i ,Sd,Ct, ? n „ °l ,hc Utah Court under 

AH HI I cpsu LR 347: air 

(84, 85) (Pt E) (Prs 8, 9) (DB). 


1952 Pepsu 82 


Art. 227 — Power of High Court — When to 

be exercised — Order of Custodian held proper — 
Administration of Evacuee Property Act (1950), 
S» 1 0. 

In so far as the Custodian and his subordinates 
have to decide questions relating to the respec- 
tive rights of the parties that appear before them 
they are tribunals and the High Court has power 
of superintendence over them under Art. 227 of 
the Constitution. This power includes the power 
to interlere with their orders in appropriate cases. 
The power of superintendence is, however, not a 
power given to the Court to correct errors and 
the power should be exercised only in cases where 
the Courts have clearly done something which they 
were not intended to do and it must be used to 
keep the Courts within the bounds prescribed by 
law for such Court: Civ. Misc. No. 1 of 1950, 
Rel. on. 

Thus where the custodian passed an order of 
allotment and for possession of certain evacuee 
property, but subsequently finding that the pro- 
perty was in possession of certain tenants of the 
evacuees who could not be ejected therefrom 
except in due process of law, the custodian set 
aside the order and restored the possession to 
the tenant: 

Held, that the custodian's latter order merely 
rectified the mistake made by his department, 
which it was open for him to do, and not being 
a wrong or erroneous order could not be interfer- 
ed with under Art. 227. AIR 1952 Pepsu 16 (1G* 
17) (Pr 2). 


6 (e). Authorities under Rent Control Acts. 

• Art. 227 — East Punjab Urban Rent 

Restriction Act (1959)— Rent Controller and Dis- 
trict Judge exercising jurisdiction under Act — 
They are at least tribunals even if they are not 
Courts. Wary am Singh v. Amarnalh, 1953 All 
WR (HC) 665: 1953 All LJ 690: AIR 1954 SC 215 
(216, 217) (Pt A) (Pr 12). 


Art. 227 — Decisions of appellate tribunals 

under Rent Control Acts — Civil P. C. (1908) 
Section 115. u 


Decisions given by appellate tribunals under the 
Rent Control Acts are not revisable by the High 
Court under S. 115, Civil P. C. but the Chief 
Judge of the Small Cause Court Calcutta hearing 
an appeal from the decision of the Rent Controller 
is a tribunal functioning in an area over which the 
High Court exercises jurisdiction and an applica- 
tion under Art. 227 to revise the order of the 
Chief Judge would lie. 55 Cal \VN 287: AIR 1952 
Cal 290 (290) (Pt A) (Pr 2) (DB). 


■ «11V4 JWI31JU11I V^UUMllUllOn 

Act (14 ot 1996), S. 64 — High Court has power 
of superintendence over Court of Rent Controller 
— (Houses and Rents — Jammu and Kashmir 
Houses and Shops Rent Control Act (S. M. 2009), 
S- 21) — (Letters Patent (Jammu and Kashmir) | 
S. 22. See J. and K. Constitution Act (14 of 1996)* 
S. 64. AIR 1955 J and K 29. U 

Art. 227 — ‘Tribunal’ — Allotment of house 

by Rent Controller — District Judge hearing ap- 
peal against order Is tribunal subject to High 
Court’s Jurisdiction under Art. 227— (Houses mid 

Rents — M. R. Sthan Niyantran Yldhan (Sm 
2006), Ss. 9 and 13). 1 


The decision of the Rent Controller as to whe- 
ther a particular house should he allotted to a 
particular person is no doubt an administrative 
decision. But in arriving at that decision he has 
to act judicially and in accordance with the pro- 
visions of S. 13. He would therefore, be a tri- 
bunal within the purview of Art. 227, 
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The District Judge hearing an appeal under 
S. 9 against the order of the Rent Controller allot- 
ting the house, it not a Court, is certainly a judi- 
cial tribunal subject to the jurisdiction of the 
High Court under Art. 227. AIR 1950 SC 188 
and AIR 1950 SC 222, Applied. 1956 MBLJ 1267: 
AIR 1957 Madh Bha 11 (11) (Pt A) (Pr 3) (DB). 

Art. 227 — Interference with findings of Rent 

Controller. 

It is within the jurisdiction of the Rent Con- 
troller and the Deputy Commissioner to decide 
whether A never became the sub-tenant of B and 
whether B never sub-let house to him as special 
tribunals constituted for the purpose of deciding 
cases arising between landlords and tenants, and 
it is not open to the High Court in exercise of 
the extraordinary jurisdiction given to the High 
Court by Art. 227 to set aside their decision. ILR 
(1952) Patiala 345: AIR 1952 Pepsu 174 (175) 
(Pt A) (Pr 4). 

Art. 227 — Powers of High Court under. 

The Deputy Commissioner when he hears ap- 
peals from the order of the Rent Controller un- 
der the Patiala and East Punjab States Union 
Urban Rent Restriction Ordinance is without doubt 
a tribunal. So far as the Controller is concerned 
his functions are entirely judicial, and the High 
Court has power of superintendence over them 
by virtue of Art. 227 of the Constitution. The 
power under Art. 227 should be exercised in ex- 
ceptional cases. Where both the Controller and 
the Deputy Commissioner ignored the express pro- 
visions of law, i.e. Section 13 (2) proviso of the 
Ordinance which means that they omitted or refus- 
ed to exercise jurisdiction which the law 
gave them, it is the duty of High Courl to 
set aside their orders. (The matter however hav- 
ing come up before the High Court under Art. 
227 it was doubtful whether the High Court could 
do exactly what an appellate Court or a Court 
of revision could do. Accordingly, the High Court 
allowed the petition to the extent that it quashed 
♦ he order of the Deputy Commissioner and sent 
back the case to him with the direction that he 
should accept the petitioner’s appeal from the 
order of the Rent Controller and order the eject- 
ment of the tenant from the house in question. 
3 Pepsu LR 347, Rel. on. ILR (1952) Patiala 345: 
AIR 1952 Pepsu 174 (177, 178) (Pt C) (Pr 11). 

Art. 227 — Proceedings under Punjab Urban 

Rent Restriction Act. See Civil P. C. (1908), Sec- 
tion 151. ILR (1957) Punj 611. 

6 (f). Revenue Courts and Tribunals. 

Art. 227 — Tribunal — Revenue Divisional 

Officer acting under S. 13, Madras Act (2 of 1894). 

The Revenue Divisional Officer cannot be said 
to be acting as a Tribunal in registering the name 
of the minor as the holder of the office under 
S. 13 of the Act (Act 2 of 1894). He merely accepts 
the name submitted by the proprietor and enters 
it in official records for the purpose of evidence. 
He is not the appoining authority, the appointing 
authority, as is clear from the provisions of Sec- 
tion 10 being the proprietor himself. Article 227 
of the Constitution confers jurisdiction only in 
respect of Courts and Tribunals unlike Art. 226 
which refers to anv person or authority. 1955 
Andhra \VR 290: AIR 1955 Andhra 192 (194) 
(Pt D) (Pr 4). 

-Art. 227 — Tribunal — Revenue Commissioner 

sitting as appellate or revisional tribunal falls 
under Art 227 — (Bhopal Land Revenue Act (4 
of 1932), S. 38). AIR 1955 NUC (Bhopal) 1784. 

Art. 227 — Orders of Mamlatdar and Collect- 

or under Mamlatdar s Courts Act — Interference 


with under Art. 227 of Constitution. See Bombay 
Mamlatdar’s Courts Act (2 of 1908), S. 19 AIR 
1954 Kutch 47. 


Art. 227 — Power of superintendence — Board 

of Revenue under Madhya Bharat Land Revenue 
and Tenancy Act (66 of 1950) — If a tribunal 
subject to the High Court's superintendence under 
Art. 227 — Power of the State Legislature to take 
away powers given under Art. 227 — M. B. Act 
(66 of 1950), S. 147 — Validity. 

In the exercise of its judicial functions, the 
Board of Revenue under the M. B. Act (66 of 
1950), is tribunal subject to the superintendence 
o*t the H. C. under Art. 227 of the Constitution. 
The power of superintendence under this Article 
includes not only superintendence on administra- 
tive points but superintendence on judicial side 
also. This power of superintendence is not res- 
tricted to cases of non-exercise or illegal exercise 
ol jurisdiction but extends also to cases w r here 
there has been an obvious miscarriage of justice 
because a Court or tribunal has approached the 
matter entrusted to it in an arbitrary or despotic 
manner and against all rules of natural justice. 
But the power cannot be exercised to disturb a 
decision of a Court or a tribunal merely because 
it has misconceived a point of law or come to a 
wrong decision on the facts. 


The right given to the High Court under Art. 
227 cannot be taken away by any State Legislature. 
So Section 147 of the M. B. Act (66 of 1950) 
cannot be construed so as to take away this 
power and if it does take it away, to that extent 
it is ultra vires. MBLJ 1952 (Civ) 94: AIR 1952 
Madh Bha 51 (51, 52, 53) (Prs 3, 4, 5, 15) (DB). 


Arts. 227, 226 — Order of Revenue Court re- 
fusing to declare petitioner as occupancy tenant 
— Interference — (Tenancy Laws — C. P. Tena- 
ncy Act (1 of 1920), S. 41). See Ibid, Art. 226. AIR 
1956 Nag 65 (DB). 

Art. 227 — Decision of Board of Revenue. 

The High Court can exercise its general power 
of superintendence under Art. 227, over the Board 
of Revenue and under appropriate circumstances 
an order of the Board of Revenue can be inter- 
fered with by the High Court, if special circums- 
tances are made out for such interference. AIR 
1952 Vindh Pra 10, Ref. AIR 1953 Raj 86 (87) 
(Pt A) (Pr 3) (DB). 


Arts. 227 and 226 — Applicability — Chief 

Court of Rewn bolding the claim to lie in Revenue 
Courts — Decision of the Board of Revenue — 
Cognisable only by a civil Court — Conflict of 
.jurisdiction — No other remedy — Relief under 
extraordinary powers — Art. 227 applies — J. C. s 
Court’s powers to resolve the conflict. 

A suit for eviction of tenants from buildings 
used by an agriculturist and also the surrounding 
lands was instituted in a civil Court which was 
ultimately directed by the Chief Court of Rewn 
to be filed in a Revenue Court. The matter was 
decided by the D. C. and the decision was con- 
firmed by the Revenue Commissioner but the Board 
of Revenue finally ordered the matter could be 
decided only by a civil Court. The plaintiff appli- 
ed under Arts. 226 and 227 for a direction. 

Held, (i) Art. 226 does not apply to the instant 
case. Art. 227 gives formal expression to the 
powers of the J. C.’s Court to be exercised m its 
extraordinary supervisory jurisdiction. whicn 
power can be exercised over the Board ot Re- 
venue also. The only limitation is that it should 
be exercised in very exceptional circumstances 
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where the grievance of a party has no other re- 
medy provided for. (AIR 1952 Vin Pra 10, Rel. on; 
AIR 1952 All 788, Rol.). 

(ii) In view of S. 289 (9) of Rewa Land Revenue 
and Tenancy Code (corresponding to S. 289 of 
the U. P. Tenancy Act) the highest Court of gene- 
ral jurisdiction could resolve the conflict of juris- 
diction. The Durbar of Rewa Slate was 
competent previously and it can now be exercis- 
ed by the J. C.'s Court. 

(iii) The civil Courts have general jurisdiction to 
decide all civil disputes except in so far it is 
ousted by special statutes as in the cases of dis- 
putes made triable by the Board of Revenue and 
its subordinate Courts. Civil Courts have got the 
residuary jurisdiction. Hence the highest Court 
of general jurisdiction has to decide, in a matter 
of conflict of jurisdiction, whether it should 
itself exercise the jurisdiction or the Special Court 
should exercise it. (AIR 1918 Mad 780; AIR 1940 
Rang 84; AIR 1941 Lah 234, Ref. to.). 

In any view the order of the Hoard was not 
correct in view of the order of Chief Court and, 
therefore, the Board had to be directed to treat 
as final the decision of the Chief Court that the 
matter was triable by a Revenue Court. AIR 1952 
Vin Pra 74 (75, 70) (Prs 3, 4, 5, 8). 

Art. 227 (1) (2) and (3) — Courts and Tri- 
bunals — Power of superintendence, if extends 
over Board of Revenue. 

The Sub-article (1) of Art. 227 enunciates a ge- 
neral principle whereas the sub-articles (2) and 
(3) describe some, but certainly not the only 
ways in which the superintendence may be exer- 
cised. These are not exhaustive, but are specially 
mentioned because of their practical importance 
in the case of the Courts directly subordinate to 
the High Court. The specific mention of cer- 
tain forms of superintendence in (2) and (3) does 
not, however, in any manner qualify the general 
powers of superintendence provided in the sub- 
article (1). The High Court has, therefore, powers 
of superintendence over the Board ol Revenue. 
AIR 1952 Vin Pra 10 (10, 11) (PI B) (Prs 4. 0). 

0 (g). Election Tribunal. 

Arts. 227 and 329 — Power of superinten- 
dence over Election Tribunals. 

No provision in the Constitution except Art. 329 
can be said to take away the power of superin- 
tendence which the High Court exercises under 
Art. 227 over an Election Tribunal when once it 
has been constituted to hear a petition. Sub- 
clause 4 of the Art. 227 excludes only Tribunals 
constituted by or under anv law relating to the 
Armed Forces and therefore no weight can be 
attached to the contention that the power of su- 
perintendence does not extend over tribunals 
created under the provisions ol the Constitution 
Rself and consequently over an Election Tribunal 
created under part 15 of the Constitution. 

It is no doubt settled that Art. 329 lb) ousts 
the jurisdiction of the Courts with regard to mat 
ters arising between the ‘commencement of the 
polling and the ‘final selection'. Hut Art. 324 
mid the preamble to Act 43 of 1951 show that 
the superintendence of the work of the Election 
rribunals has not been vested in the Election 
Commission. Had that been the intention. Art. 
324 (1) would have been ditferentlv worded and 
instead ol specifying that the power included the 
power ol appointment of Election Tribunals lor 
a particular purpose, the Article could have easily 
Mated that the sphere of superintendence includ- 
ed decision ol doubts aild disputes arising out 

LVol. 4.] Fn.D. 82. 


off or in connection with elections. The words 
used in Art. 324 are 'doubts and disputes arising 
out of or in connection with elections and not in 
the course of the election' and therefore, it is 
clear that the process of election comes to an end 
with the declaration of the result of the polling 
and does not cover the adjudication of disputes 
‘arising out of or in connection with' elections. 

To accept the contention that, since under cl. (c) 
of Section 98 of Act 43 of 1951 the Tribunal 
may not only declare the result of the returned 
candidate to be void, but may also declare the 
petitioner or any other candidate to have been 
duly elected in certain cases, the result of the 
election is not finally declared and the final 
selection not known till the result of the election 
petition is announced and, as such, all proceed- 
ings before the Election Tribunal must 
be deemed to be proceedings in election and sub- 
ject to the supervision of the Election Commission 
and therefore, the extraordinary powers conferred 
under Art. 227 cannot be exercised would create 
an anomaly in that Hie Supreme Court while 
acting under the powers conferred on it by Art. 
71 11) would be subject to the superintendence of 
t he Election Commission, a state ol affairs which 
could never have been intended. 

Further, in cases in which election petitions are 
presented, there is no extension of the period, as 
visualised by S. 153, Representation of the People 
Act, 1951. by which the elections have to be com- 
pleted. In those cases the Election Commission 
itself holds that election is completed as soon as 
the result of the polling is announced and publish- 
es the names of the members elected to the Stale 
Legislative Assembly who are tor all purposes 
treated as duly elected. There can be no ‘elected 
person’ till the process of election has been com- 
pleted. 

Therefore, Art. 329 (b) does not bar the juris- 
diction of the High Court to exercise supervision 
over an Election Tribunal constituted after the 
declaration of the election result to decide dis- 
putes connected with the election or arising out 
of tin* same. 1953 AMU 1: AIR 1954 Ajmer .‘13 
(35, 30) (Pt C) (Prs 8, 10, 11. 12, 13, 14, 15, 18). 

Arts. 227 and 241 — Power of superinten- 
dence — Extent of — Election tribunals — 
(Elections). 

Election Tribunals arc subject to t he superin- 
tendence of the High Court under Art. 227 and 
the superintendence is both judicial as well as 
administrative. AIR 1959 Him Pra 25 (28) (Pt D) 
(Pr 20). 

Art. 227 — Powers of High Court. 

In t he exercise of powers conferred hv Art. 227 
of the Constitution, the Court of the Judicial Com- 
missioner, Himachal Pradesh, can interfere with 
the orders and decisions of Election Tribunals, 
functioning within the jurisdiction ol that Court. 
AIR 1954 SC 215 and AIR 1955 SC 233. Rel on 
AIR 1958 Him Pra 20 (29) (Pt C) (Pr 27). 

Art. 227 — Election — Revision — Election 

Tribunal is Court subordinate to the High Court. 
See Contempt o! Courts Act (1952). S 3 1909 

Cr LJ 484: AIR 1960 Madh Pra 115 (DB). 

Art. 227 — Panchayats — Madras Village 

Pane havats Act (1950), Section 19 (1) — Election 
petition — District M unsill' enquiring into flec- 
tion petition acts as persona designata — Revision 
under S. 115, Cvil P. C., does not lie from his 
order — Civil P. C. (1908), S. 115 . See Paneha- 
vats — Madras Village Pam havats Act (10 of 
1950), S. 19 (1). AIR I960 Mad 353. 
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• Art. 227 — Writ against decision of Election 

Tribunal. See Ibid, Art. 226. AIR 1954 Nag 166 
(DB). 

Art. 227 — Election tribunal — Superinten- 
dence over. 

The language of Art. 227 is comprehensive 
enough to enable the High Court to exercise its 
powers of superintendence over the election tri- 
bunal appointed under the Representation of 
the People Act, 1951. ILR (1953) Cut 682 : AIR 
1951 Orissa 67 (68) (Pt A) (Pr 4) (DB). 

Art. 227 — Interference with decision of 

Election Tribunal. See Municipalities — Orissa 
Municipal Act (23 of 1950), S. 18 (2) (b). AIR 

1953 Orissa 313 (DB). 

Arts. 227 (1), 226 and 245 (1) — Municipalities — 

Orissa Municipal Act (23 of 1950), Ss. 21, 22, 

23 — District Judge as persona designata acting 
as Election Tribunal performs judicial function 
and comes under powers of judicial superinten- 
dence of High Court under Art. 227 (1) of Cons- 
titution. See Municipalities — Orissa Municipal 
Act (1950), S. 21. AIR 1952 Orissa 244 (DB). 

Art. 227 — Election Tribunal. 

An Election Tribunal is undoubtelv a ‘Tribunal’ 
over the proceedings of which the High Court has 
the power of superintendence under Art. 227 of 
the Constitution. ILR (1954) Patiala 387: AIR 1954 
Pepsu 118 (121) (Pt D) (Pr 10) (DB). 

Art. 227 — Power of superintendence — Elec- 
tion Tribunal is Court of Justice amenable to con- 
trol of High Court. ILR (1954) Patiala 1: AIR 
1953 Pepsu 133 (135, 130) (Pt A) (Pr 2) (DB). 

Art. 227 — Election Commissioner. 

The Election Commissioner is a Tribunal with 
all the trappings of a Court and he exercises judi- 
cial as distinct from administrative functions. AIR 

1955 Trav-Co 24 (25) (Pt A) (Pr 4) (DB). 

6 (h). Authority under Motor Vehicles Act. 

Art. 227 — Government acting under S. 64A, 

Motor Vehicles Act ( 1939) . is tribunal. See Ibid, 
Art. 226. AIR 1957 Andh Pra 739. 

• Art. 227 — ‘‘Tribunal” Commissioner of 

Division exercising appellate functions under 
Motor Vehicles Act. 

The Commissioner of a Division hearing an ap- 
peal from a decision of the Regional Transport 
Authority granting a stage carriage permit under 
the Motor Vehicles Act is a “tribunal" within the 
meaning of Art. 227 of the Constitution. Sabitri 
Motor Service. Ltd. v. Asansol Bus Association, 
ILR (1951) 2 Cal 437 : 55 CWN 81 : AIR 1951 Cal 
255 (257) (Pt C) (Pr 13) (SB). 

Art. 227 — Applicability — Order passed by 

Transport Appellate Tribunal in exercise of juris- 
diction as a judicial body. See Ibid, Art. 226. 

AIR 1953 Vln Pra 49. 

Art. 227 — Judicial authority — Appellate 

Tribunal under Motor Vehicles Act — High Court’s 
power of superintendence over. See Motor Vehi- 
cles Act (1939), S. 64. AIR 1953 Vin Pra 41. 

6 (I). Authority under Payment of Wages Act. 

Art. 227 — Applicability — Decision under 

Payment of Wages Act (1936). 

As a matter of practice all decisions under the 
Payment of Wages Act must be challenged, if at 
all, under Art. 227 of the Constitution of India. 
AIR 1955 Bom 460. Foil. AIR 1956 Bom 391 (392) 
(Pt A) (Pr 2) (DB). 

• Art. 227 — Decisions under Payment of 

Wages Act 


As a matter of practice, all decisions under the 
Payment of Wages Act if they are to be^chall- 
enged at all should be challenged under Art. 227. 
(1955) 1 Lab LJ 555: (1955-56) 9 FJR 311: 57 
Bom LR 887 : ILR (1955) Bom 814: AIR 1950 
Bom 460 (463) (Pt B) (Pr 11) (DB). 


Art. 227 — Authority under Payment of 

Wages Act, is not Court subordinate to High 
Court — Decision of Authority — When can be 
interfered with under Art. 227. See Civil P. C. 
(1908), S. 115. AIR 1961 PunJ 154. 

6 (j). Industrial Tribunals and Labour Courts. 

Art. 227 — Decision of Labour Court — Dis- 
missal of employee held wrongful — Interference 
by High Court — Principle. See Ibid, Art. 226. 

(1960) 1 Andh WR 133: AIR 1960 Andh Pra 520 
(DB). 


Art. 227 — Tribunal — Order of Govt, under 

S. 8 Industrial Disputes Act, if can be challeng- 
ed. 

Per Ram Labhaya, J. : The powers of superinten- 
dence under Art. 227 can be exercised over 
Courts and Tribunals. The Provincial Government 
when it acts under S. 8 is not a superior tri- 
bunal directing transfer of a case from one subo- 
rdinate tribunal to another and as such its 
action, even if wrong, is not open to challenge 
under Art 227. ILR (1951) 3 Assam 147: 3 FJR 
195: AIR 1951 Assam 96 (99, 100) (Pt D) (Prs l»i 
20) (DB). 

Art. 227 — Industrial Tribunal is such tri- 
bunal as is contemplated in Art. 227. 54 Cal WN 

784 : 86 Cal LJ 152 : (1950-51) 2 FJR 81 : AIR 1950 
Cal 457 (462) (Pt D) (Pr 49) (DB). 


6 (k). Decision of authority under Minimum 

Wages Act. 

Arts. 227, 226 — Minimum Wages Act (1948), 

S. 20 —Order under — High Court can interfere 
— (Civil P. C. (1908), S. 115). See Minimum 
Wages Act (1948), S. 20. AIR 1960 Assam 123. 

Art. 227 — Scope —High Court can interfere 

with orders of Authority under Minimum Wage3 
Act. See Ibid, Art. 226. ILR (1961) 2 Ker 637. 


6 (I). Nyaya Panchayats. 

• Art. 227 — Nyaya Panchayat established un- 

der U. P. Panchayat Raj Act — Is a Court sub- 
ordinate to High Court within S. 3 Supervi- 
sory jurisdiction of High Court is sufficient test 
of judicial subordination. (Majority view) AIR 
1957 All 495 Overruled. See Contempt of Courts 
Act (1952), S. 3. 1962 (2) Cri LJ 1: AIR 1962 All 


15 (FB). 


“Court subordinate” 
subordination — Arts. 227 and 


Art. 227 


— Essentials 

228 —(Civil 


•ocedure Code (1908), S. 115). 

One of the constitutional requirements of « 

bordinate Court is that it must be presided 

er by a person appointed by the Governor m 

cordance with the rules made by him after 

nsullation with the High Court. If a local Ac 

ch as the Zamindari Abolition and Land ne- 

rms Act, does not intend that persons appointed 

preside over Courts created by it are required 

be appointed in accordance with the rules *"““5 

the Governor after consultation with the 1 if? 

urt, it means that it does not intend the new 

urts to be subordinate Courts, at least within 

» meaning of the Constitution. A Court does 

t become subordinate to the High Court mere- 

because it is under its supervisory Jurisdiction. 

provisions of Art. 237 show that map stenar 

irts are not subordinate Courts within the 

aning of Ch. VI. If thev are not s ub° r d |n *! 

c rented under local and spe 


I ■ A 
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cial Acts, such as Zamindari Abolition and Land 
Reforms Act, alsi are not subordinale Courts. 1958 
All WR (HC) 330 : (1957) 2 Lab LJ 225 : AIR 
1957 All 495 (501) (Pt B) (Pr 5). 

(Overruled in AIR 1962 All 315 (FBI.) 

-Art. 227 — U. P. Pancbayat Raj Act (20 of 

1947), S. 85 (5) — Proceedings of Panchavati 
adalat or orders passed in revision — Power to 
Interfere. 

Springing as the power this article does from 
the Constitution, which is the parent of all Acts 
and statutes in India, the fact that the 
judgment or order of a Court or tribunal has 
been made final by an Act or the fact that the 
body performing judicial functions is special tri- 
bunal constituted under a statute cannot be set 
up as a bar to the exercise of the power by the 
High Court. Therefore, notwithstanding the 
provisions of S. 85 (5), U. P. Panchayat Raj Act 
the High Court can exercise its powers of super- 
intendence over proceedings of Panchavati Adalat 
or any order passed in revision therefrom. 1952 
All WR (HC) 547: 1952 Cri LJ 1282: 1952 All LJ 
493: AIR 1952 All 788 (792, 793) (Pt B) (Prs 14, 
15, 17). 

Art. 227 — Nyaya Panchayats under Act 1 

of 1047 — C. P. and Berar Panchayats Act (1 of 
1947), S. 83 (3). 

The High Court has no power of revision having 
regard to S. 83 (3) of the Central Provinces and 
Berar Panchayats Act. 1946 (1 of 1947). But 
where the offence was committed on the 11 Hi 
June 1950, the High Court undoiibtedlv has power 
ot judicial superintendence over the Nyaya Pan- 
chayat tribunals exercising powers under the Act, 
having regard to Art. 227 (1) of the Constitution. 
1952 Nag LJ 503: 1953 Cri L Jour 251: ILR 
(1952) Nag 930: AIR 1953 Nag 14 (15) (Pt A) 
(Pr 2) (I)B). 


6 (ni). Collector acting under Land Acquisition 

Act. 

Art. 227 — Tribunal — Land Acquisition Act 
(1894), S. 1 1 — Collector making award not a 
tribunal hut acts as officer of Government. 

No application under Art. 227, of the Constitu- 
te 011 , ot India, is maintainable against the Colle- 
ctors award under S. 11, Land Acquisition Act. 
The Collector while making an award under sec- 
tion 11 ot the Land Acquisition Act acts merely 
as an officer of the Government making enquiries 
in order to determine what money the Govern 
nient would oiler to the persons whose land is 
acquired. He neither acts as a tribunal, nor a 
judicial officer : ILR 30 Cal 36 and I LR 32 Cal 
(PC) and AIR 1961 SC 1500, Rel. on. AIR 
1951 Cal 258 (SR) and AIR 1952 Orissa 98. not 
good law in view of AIR 1961 SC 1500. The 
award merely becomes a final and conclusive' evi- 
dence as between the Collector and a person whose 
land is acquired regarding the three matters re- 
ferred to in S. 12, hut it is not a decree. AIR 19G5 
Cal C38 (639, 640) (Prs 1, 2) (DB). 


•Art. 227 — Collector dealing with reference Is 
a tribunal — Hence Is subject to jurisdiction of 
High Court within Art. 227 — Laud Acquisition 
Act (1894), S. 18. 

The Collector, in making or refusing the refer- 
ence particularly in refusing it on ground of linii- 
ation is certainly acting judicially or, at least, 
quasi- judicially and would come within the term 
tribunal under Art. 227 of the Constitution. Thus 
e is amenable to the jurisdiction of High Court 
^r. Art. 227. 12 CWN 241: AIR 1952 Cal 526; 
10 CUN 327 and AIR 1962 Orissa 98. loll. (1902) 
M Cal WN 448 : 1004 Cal L Jour 114. 


[Overruled 

——Art. 227- 
Court under 
der Art. 226 
cipalities — 
S. 23. AIR 

Art. 227 


7. Revision and power of superintendence. 

Art. 227 — Registrar and Assistant Registrar 

of Co-operative Societies — They cannot he 
said to he subordinate to High Court assuming 
they are Courts — Word “subordination" used in 
article cannot have different meaning from the 
word ‘subordination" and is not synonymous with 
it. 1902 All LJ 57: 1903 (1) Cri L Jour 507 (511) 

(Pt 8). 1 

[Overruled on another point in AIR 1965 Alt 263 

( FB ) .] 

Arts. 22/, 2 .44, 2.17 and 228 — Court whether 
becomes Subordinale Court merely because it 
comes under supervisory jurisdiction of High 
Court — Essentials of — (Civil P. C. (1908), Sec- 
tions 115 and 3). See Ibid, Art. 234. AIR 1957 
All 495. 

! by AIR 1962 All 315 (FR).] 

—Bar of revisional jurisdiction of High 
S. 115, C. P. Code — Jurisdiction un- 
or 227 if can be invoked. See Muni- 
U. P. Municipalities Act (2 of 1916), 
1955 NIC (All) 2681. 

Court subordinate — Meaning — 
Collector acting under Madras Hereditary 
\illage Office Act and t he appellate authority 
acting under Rule 38 thereunder — Are civil 
Courts and Courts subordinate to High Court with- 
in the meaning of S. 115 Civil P. C. See Civil 
P. C. (19081, S. 115. AIR 1903 Andh Pra 37. 

Art. 227 — Article not intended to he substi- 
tute lor revisional jurisdiction ol High Court. AIR 
1958 Assam 77 (78) (PI B) (Pr 1) (UR). 

® Arf. 227 Powers of revision — Taken 
an ay by statute — Order in appeal under S. 9, 
Assam Adbiars Protection and Regulation Act. 

Since the jurisdiction of the High Court under 
Art. 227 ol the Constitution is extraordinary, it 
should not serve ordinarily as a substitute for 
revisional jurisdiction in cases where the revisi- 
onal jurisdiction has been taken away from the 
High Court by a competent Legislature, though 
even in such cases absence, excess or abuse of 
jurisdiction will justify interference. The Assam 
Adbiars Protection and Regulation Act, 1948, does 
not provide for a remedv bv wav of revision. 

W here the Deputy Commissioner has given certain 
reasons for his decision in an appeal preferred 
under S. 9 ol that Act, the High Court will not 
consider whether the reasons arc 
in the exercise of its extraordinary 
der Art. 227 of the Constitution. 

De v. Gopalram Das. ILR (1952) 

AIR 1952 Assam 160 (167) (Pr 2) 

Art. 227 — High Court’s power of revision — 
Scope of, S. 115, Civil P. C. See Civil P f 
(1908), S. 115. AIR 1962 Cal 597 (DR). 

Art - 227 — Revision of appellate orders — 

Revision lies under S. 115. Civil P. C. and not 
under Art. 227 of the Constitution. See Pavmcnt 

ol Acl |193G, ‘ S - 17 - Aln 19153 Mndb Pra 

Zo (L)u). 

* Ar ** 227 “ Nature of jurisdiction under — 

It is not original but revision.: See Ibid Art m 

AIR 1960 Pat 361 (FB). ’ ' 

Art. 227 — Civil P. C. (1908), S. 115 — Res- 
pective scope. 

The ultimate basic purpose and object of these 
° provisions is not materially different for 
they are both designed to clothe the High Court 
with power to set right the orders of the subor- 
d‘ate Tribunals and Courts, if there is inter alia 
a jurisdictional infirmity resulting in failure nf 
justice. ILR (1905) 2 PunJ 485. f 


right or wrong 
jurisdiction un- 
Jagat Chandra 
4 Assam 478 : 

(FR). 


two 
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Art. 227 — Applicability — Petition under 

S. 115, Civil P. C. (1908), and Art. 227 of Cons- 
titution challenging order of Authority under Pay- 
ment of Wages Act — Authority not being subor- 
dinate to High Court, S. 115, Civil P. C. or S. 44, 
Punjab Courts Act not applicable — Petition though 
not maintainable under S. 115, Civil P. C. can be 
treated as one under Art. 227 of Constitution. See 
Civil P. C. (1908), S. 115. AIR 1964 PunJ 242 (DB). 

Art. 227 — Power of High Court — Order un- 
der S. 15, Payment of Wages Act. 

The High Court has, apart from S. 115, Civil 
Procedure Code, power to examine the legality 
of the order under S. 15, Payment of Wages Act 
and it is competent to interfere if the order 
could not have been legally made and was outside 
the jurisdiction of the authority concerned. (1961) 
1 Lab LJ 627 : 1960-1 Fac LR 381 : 62 Pun LR 
359: ILR (1960) 2 Punj 129: (1960-61) 19 FJR 
4: AIR 1960 Punj 375 (375) (Pt A) (Pr 2) (DB). 

Art. 227 — Jurisdiction of High Court — Order 

ot sentence under Punjab Gram Pane hay at Act 
• — High Court’s revisional powers under S. 439, 
Criminal Procedure Code and Arts. 227 and 226 
of the Constitution — Finality of orders under 
Act. See Panchavats — Punjab Gram Panchayat 
Act (4 of 1953), S. 66. AIR 1960 Punj 160. 

Art. 227 — Decree passed by Civil Court in 

small cause jurisdiction — Revision against — 
Power of High Court. 

Even though S. 115, Civil P. C. cannot be in- 
voked to correct grave illegalities that may be 
committed by subordinate Courts in the trial and 
disposal of Small Cause suits, the High Court can 
rectify such errors and illegalities in the exer- 
cise of the general power of superintendence over 
all subordinate Courts as conferred by Art. 227 
of the Constitution. 

The power conferred by this Article, though 
very wide, cannot be freely used as a general 
revisory jurisdiction. On the other hand, such 
power will be exercised only in exceptional cases 
and to prevent the perpetration of illegal or un- 
authorised acts by subordinate tribunals, resulting 
in a miscarriage of justice. 1952 Iver LT 538 : AIR 
1953 Trav-Co 41 (43) (Pt D) (Pr 5) (DB). 

8. Power conferred is not an appellate power. 

Art. 227 — Exercise of jurisdiction under — 

Court does not function as Court of appeal — 
Punishment awarded by academic council — 
Court whether can look into propriety of order. 
See Ibid, Art. 226. AIR I960 All 642. 

Art. 227 — High Court does not aet as Court 

of Appeal. 

The High Court under Art. 227 does not act 
as a Court of appeal and consequently a 
mere error in the decision of the interior tribunal 
cannot be a ground of interference. AIR 1964 Andh 
Pra 528 (530) (Pt A) (Pr 7). 

Art. ^227 — Powers of High Court under — 

Power under Art. 227 is not substitute for ordi- 
nary revisional or appellate powers — (Hydera- 
bad Debt Conciliation Act (1 ot 1319 1*), 8. 22). 

AIR 1955 NIC (Hyd) 2963 (DB). 

Art. 227 — Jurisdiction of High Court — 

Nature and extent of. 

Proceedings under Art. 227 of the Constitution 
cannot really be equated to an appeal (to the 
Supreme Court) permitted under Art. 136 of the 
Constitution. It is a revisional jurisdiction that 
can be exercised by the High Court in proceed- 
ings under Art. 227 of the Constitution. In exer- 
cising that jurisdiction the High Court does not 


convert itself into a Court of appeal. (1958) 2 Lab 
LJ 602: 71 Mad LW 679: (1958-59) 15 FJR 25: 
1958 Mad WN 732: (1959) 1 Mad LJ 235: 1959 
Mad LJ (Cri) 241. 

— Art. 227 — Interference — Powers of High 
Court — Not appellate. See Ibid, Art. 226. AIR 
1958 Mys 26 (DB). 


• Arts. 227 and 226 — Does not give power 

to hear appeal where it does not lie. 

Per Ilidayatullah, J. : — The power of superin- 
tendence which is given by Art. 227 is a power 
merely to correct errors of jurisdiction. This 
visitorial power has never been understood to give 
to the High Court a power to hear appeals where 
such appeals do not lie. Nor does it give a power 
to substitute a decision which the High Court 
thinks is correct, in place of the decision of the 
inferior Court or tribunal. 

Similarly Art. 226 does not give the High Court 
a power of appeal where the statute specifically 
bars such an appeal. Bhailal Jagadish v. Additional 
Deputv Commissioner, Akola, ILR (1952) Nag 
839: 1952 Nag LJ 613: AIR 1953 Nag 89 (92, 
94) (Pt C) (Prs 11, 25) (FB). 

Art. 227 — Nature of jurisdiction under. 

For purposes of Art. 227 the High Court is 
neither a Court of Appeal nor a Court of Revi- 
sion from the orders of the tribunals. It can 
interfere only in those cases where the tribunal 
has acted without jurisdiction or there is a mistake 
apparent on the record or its decision is opposed 
to natural justice. 

Where appellate authority while hearing an ap- 
peal from the decision of the Rent Controller had 
jurisdiction to decide whether rent was payable 
in advance or monthly and whether the petitioner 
was entitled to have the amount that he had paid 
over and above the fair rent accounted towards 
the rent due from him, his decision cannot be 
interfered with under Art. 227. AIR 1953 Assam 
35, Diss from. ILR (1953) Patiala 396: AIR 1954 
Pcpsu 58 (58) (Pr 3). 

Art. 227 — Power of High Court under article 

is dilTerent from power that Court of appeal or 
revision possesses. AIR 1954 Pepsu 17 (Pt A) (Pr 3). 

Art. 227 — High Court does not act under 

article either as a Court of appeal or as a Court 
of revision. AIR 1953 Pepsu 1.13 (141) (Pt J) 
(Pr 21) (DB). 


Art. 227 — Power of Superintendence under 

— Nature and use of. 

The power of superintendence over Courts and 
tribunals does involve power to interfere with 
Iheir decisions in appropriate cases, but it is quite 
dilTerent from the power that is possessed by an 
appellate Court and further, being an extra- 
ordinary power it should be exercised most 
sparingly. AIR 1951 Cal 193, Relied on. 

Held the case was not one in which the c J cr ^ s ® 
of power was called for. 3 Pepsu LR 347: A1 
1952 Pepsu 82 (85) (Pt F) (Prs 10, 11) (DB). 


Arts. 227, 226 — Notaries Act (1952), S. 15- 

Notaries Rules (1956), R. 13 (12) — Infraction 
of rules — Quantum of punishment for — uo '’ 
eminent alone is competent to decide — C°jKj 
cannot act as Court of appeal tor determining 
quantum, in petition under Arts. 2 - 6 , of - 
stitulion. See Notaries Act (19a-), S. lo. 

1965 Punj 220. 


Ari. 227 — Supervisory or revisional po™* 

— Its exercise — Its limits — Difference between 

this and appellate power. 
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Supervisory or revisional power is considered to 
be a power vesting in the higher or superior tri- 
bunal to satisfy itself about the soundness or 
correctness of the order of the inferior tribunal. 
One usually accepted difference between the two 
powers (appellate and supervisorv) appears to be 
that an appeal confers a right on the aggrieved 
party to complain in the prescribed manner to 
the higher forum whereas the supervisory or revi- 
sional power has for its object the right and res- 
ponsibility of the higher forum to keep the sub- 
ordinate tribunals within the bounds of laws. The 
latter power, therefore, can always be exercised 
suo molu in order to see that the subordinate tri- 
bunals do not transgress the limits of law and 
keep themselves within the power conferred on 
them. In order to perform this function in the 
interests of administration of law, it must be held 
to be implicit that the supervisorv tribunal must 
also act within the legal limits of the statutory 
provisions, for the proper administration of which 
it has been vested with the supervisorv power. 
ILR (1902) 1 Punj 285: AIR 1902 Punj 94 (100) 
(PI I)) (Pr 12). 

Art. 227 — Powers of High Court — In the 

proceedings under Arts. 220 and 227 the High 
Court does not act as a Court of appeal and 
would not interfere where the subordinate tri- 
bunal had acted within its jurisdiction. See Ibid, 
Art. 226. AIR 1962 Punj 93. 

Art. 227 — Power of superintendence — Limits. 

The power of superintendence under Art. 227 
of the Constitution is not the same as is exercisa- 
ble by a Court of appeal but should be confined 
to keeping the subordinate Courts and other tri- 
bunals within the narrow limits which the law 
prescribes lor them. It does not give the High 
Court the power to interfere in every case but in 
cases which would be proper for exercising the 
powers of issue of mandamus. 33 C 68; AIR 1933 
Cal 132 and AIR 1961 Cal 193. Rel. on. 53 PLR 
175: AIR 1951 Punj 108 (109) (Pr 7). 

9. Other remedy open. 

(a) Jurisdiction under Article not barred by 
existence of another remedy. 

(b) Impugned order open to revision. 

(e) Relief obtainable by suit. 

(d ) Availability of remedy under Art. 22G. 

9. Ollier remedy open. 

Art. 227 — Power under article should not 

ordinarily be exercised if any other remedy is 
available. 1958 All LJ 315: 1958 All \VR (HC) 
445: AIR 1958 All 456 (404) (Pt A) (Pr 30) (OR). 

Art. 227 — Other remedy open. See Pancha- 

yast — U. P. Pancha vat Raj Act (26 of 1947), S. 85. 

AIR 1955 NEC (All) 1175. 

Art. 227 — Powers of superintendence — Ex- 
ercise of — Other remedies open — Order sup- 
portable on another ground — Interference. See 
Panchavats — U. P. Panchayat Raj Act, S. 85. 

AIR 1953 All 180. 

* Art. 227 — Other remedy open — Exercise 

of Jurisdiction under Art. 227. 

H any relief in respect of an injury can be 
claimed by another provision of the law, the 
High Court would not exercise its jurisdiction 
under Art. 227 ot the Constitution to grant such 
relief. 1952 All LJ 647: 1952 All \YR (HC) 638: 
1952 RI) (HC) 372: AIR 1953 All 55 (57) (Pt R) 
(Pr 9) (DR). 

“ Art. 227 — Other remedy open to party — 
Power under article should not he exercised. 1952 
Crl LJ 1282: 1952 All LJ 493: 1952 All \VR (HC) 


547 : AIR 1952 All 788 (792, 793) (Pt B) fPrs 14, 
15). 

Art. 227 — Right to obtain remedy under 

article depends on there being no other remedy 
— Further the remedying of the wrong must be 
ossential to prevent very serious results. 1952 
All LJ 283: 1952 All WR (HC) 239: AIR 1952 All 
750 (Prs 5, 6) (DR). 

Art. 227 — Power of superintendence — 

Scope. 

The superintendence referred to in Art. 227 of 
the Constitution of India does not invest the 
High Court with an unlimited prerogative to 
interfere in cases where a wrong decision has been 
arrived at either in fact or in law and the powers 
contained therein must be restricted to cases of 
grave dereliction of dulv and flagrant abuse of 
any fundamental principles of law. The right to 
obtain relief under it depends further on the con- 
ditions that no other remedy is available to the 
applicant and the remedying of the wrong is 
essential in order to prevent verv serious results. 
1952 ALJ 189: 1952 AWR (HC) 106: 1952 Cri LJ 
1170: 1952 RI) (HC) 180: AIR 1952 All 526 (527) 
(Pt A) (Pr 3). 

Art. 227 — Other remedy open — Interference 

by High Court. See Ibid, Art. 220. AIR 1958 
Assam 77 (DR). 

Art. 227 — Power of superintendence — • 

"Superintendence’ is of wide connotation — It 
should he invoked generally only where there is 
no other remedv available. 1956 Andh LT 61: 
(1950) 29 IT H 222: 1956 Andh WR 729: AIR 1957 
Andh Pra 672 (074) (Pt R) (Pr 5) (DR). 

Art. 227 — Appeal against revised assessment 

order dismissed — Application for review dismis- 
sed — Express remedv under Section 23 (1) not 
availed of — Writ petition challenging the order 
not entertained. See Ibid, Art. 22G. 1903 Mali LJ 

(Notes) 25. 

Art. 227 — Other remedv open — Interfer- 
ence — Grounds. See Ibid, Art. 226. (1958) 09 

Rom LR 210. 

Arts. 227 and 226 — Other adequate legal 

remedy — Effect. 

It the law provides adequate legal remedv, which 
remedv is as efficacious as the remedv which the 
High Court can give under the Constitution, then 
the petitioner must exhaust that remedv bet ore 
he comes to the High Court for t lie exercise of 
its special jurisdiction under Arts. 220 and 227. 

Thus where a dismissed police constable instead 
of going to the appellate Tribunal which the Police 
Act sets up comes to the High Court by an ap- 
plication under Art. 227 bv way, as it were, of 
a short circuit the High Court cannot permit the 
petition to do that. AIR 1956 Rom 545 ( 548) 
(Pt I)) (Pr 9) (I)R). 

Art. 227 — Order dismissing application under 

S. 15 (2) for want of sufficient cause — Remedy 
against lies only under Arts. 226 and 227. See 
Payment of Wages Act (1936), S. 17. AIR 1954 
Rom 537 (I)R). 

Art. 227 — Another remedv open — Remedy 

under Art. 227. See Ibid, Art. 226. AIR 1951 
Rom 423 (I)R). 

Art. 227 — Alternative remedy under S. 33 of 

Lunacy Act — S. 33 only applies to an admitted 
lunatic detained under Ss. 14. 15 or 17 and not 
otherwise. 67 Cal WN 297: (1963) 1 Crl LJ 579- 
AIR 1963 Cal 261 (273) (Pt ()) (Pr 46) (DR). 

Art. 227 — Exercise of power under. 

Under Art. 227 every High Court has power of 
superintendence over all judicial ;md quasi- jinli- 
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cial bodies within its territorial limits in respect 
of both judicial and administrative matters. 
However unlimited the control may be in its scope 
and extent, its exercise should be judicially res- 
trained. For ordinary cases the normal remedies 
under the municipal laws are available and it is 
only wise that the field pertaining to such 
remedies should be left untouched by the constitu- 
tional powers under Art. 227. Only, therefore, 
where grave injustice has occurred or is likely to 
occur by reason ot some mistake committed by 
the inferior judicial or quasi- judicial bodies and 
the municipal law provides no adequate remedy 
the High Court are entitled — and indeed bound 
— to intervene under Art. 227 and correct the 
mistake and grant appropriate relief. Where again 
gross violation ol some statutory provision has 
been made by the interior bodies and against such 
violation no adequate remedy is to be found in 
municipal law the High Courts ought to interfere, 
in appropriate cases, under the said Article. 56 
Cal W.\ 124: AIR 1952 Cal 526 (531, 532) (P| B) 
(Pr 29) (DB). 

• Art. 227 — Election dispute — Remedy pro- 

vided by way of election petition — Writ will 
not be issued. Ilari Prasad v. State of M. P., 
1959 MPC 355: 1959 Jab LJ 414: 1959 MPLJ 
669: AIR 1959 Madb Pra 343 (347) (Pt B) (Pr 25) 


Art. 227 — Other 

ce. See Ibid, Art. 22G. 

(DB). 


remedy open — Interferen- 

AIR 1958 Madh Pra 224 


Art. 227 — 

writ. See Civil 

Manipur 20. 


Other remedy open — Issue of 
P- 0. (1908), S. 115. AIR 1958 


“ Art. 227 — Jurisdiction of 
Nature of — Other remedy open 
not maintainable. See Ibid, Art. 
Orissa JD 97. 


High Court — 
— Writ petition 
226. (1963) 5 


Art. 227 — Power of High Court — Writ peti- 
tion under Scope of — Alternative remedy open 

— Petition not maintainable. See Ibid, Ail. 226. 
(1963) 5 Orissa JD 97. 

— Art. 227 \\ rit — Maintainability of peti- 

tion — Other remedy open — Matter to he derid- 
ed controversial — Writ application is not ap- 
propriate. See Ibid, Art. 226. 1964 Crl LJ 492 

(Pill). 


Art. 227 Power under — When to be ex- 
ercised— Oilier adequate remedy available — Power 
would not ordinarily be exercised — Bihar 
Paneliayat Raj Aet (VII of 1945), Ss. 62 and 67 
— Order of conviction by Gram kutchery under 
S. 379, Pena! Code — Petition under Art. 227 for 
quashing order on ground that complaint dis- 
closed offence also under S. 144, Penal Code, not 
cognisable by Gram Kutchery — Remedy of ap- 
peal under S. 67 held available — Petition held 
not maintainable — Criminal P. C. (1898), Sec- 
tion 28. 


The power under Art. 227 is an extraordinary 
power to he used most sparingly and the High 
Court would ordinarily refuse to exercise this 
power where some other adequate remedy is avail- 
able to the applicant. In order to invoke l lie 
jurisdiction of the High Court under Art. 227, it 
is necessary to show that the impugned order or 
decision is without jurisdiction or against prin- 
ciples of natural justice or involves non-exercise 
or illegal exercise of jurisdiction or a graver 
dereliction of duty or flagrant violation ol the 
law as distinct from erroneous decision or irregu- 
larity in procedure or discloses an error of law 
manilest on the face of the order. The exercise 
of jurisdiction under Art. 227 does not mean ex- 


ercising the power of appeal or revision on quea- 
tions of fact and law. 

A complaint was filed before the Sarpanch of 
the Gram Kutchery alleging that on 11-7-62 at 
about midnight the accused persons armed with 
lathis and bhalas went to the orchard of the com- 
plainant while he was asleep and plucked mangoes 
and on alarm being raised by him, they ran away 
with a number of mangoes. The bench of the 
Gram Kutchery convicted the petitioner along 
with other accused under Section 379, I. P. C. 
I he petitioner filed a petition under Art. 227 
challenging the validity of the order of convic- 
tion on the ground that the bench of the Gram 
. was not competent to try the case 
because the allegation made in the complaint dis- 
closed an offence under Section 144, I. P. C. alse 
which was not cognizable by a bench of the Gram 
Kutchery. At no stage of the proceeding the 
petitioner raised any objection regarding the juris- 
diction of the Gram Kutchery. 

Held, that the allegation in the complaint may 
not necessarily lead to the conclusion that the 
accused went armed for the purpose of assaulting 
or committing any act of violence against the 
complainant. A plain reading of the complaint as 
a whole clearly showed that the main allegation 
against the petitioner was that he along with 
others went to the orchard of the complainant 
to commit theft and that he did it. That being 
so, it could not he said that the bench of the 
Gram Kutchery clutched the jurisdiction in this 
case by ignoring the fact that a graver offence 
under Section 144, I. P. C. was committed. Further, 
the remedy by way of appeal before the Full 
Bench of the Gram Kutcherrv was available to 
the petitioner under Section 67 and, therefore, 
jurisdiction under Art. 227 could not be invoked. 
1964 BLJR 230. 


Art. 227 — Availability of other remedy — 

Other remedy not pursued — Effect. See Ibid, 
Art. 226. 1955 Crl LJ 501: AIR 1955 Pat 118 

(DB). 

Art. 227 — Alternative remedy availed of. See 

Ibid, Art. 226. AIR 1954 Pat 476 (DB). 

Art. 227 — Other remedy open — Employees 

Provident Funds Act (1952), Ss. 16 (b) and 19-A 
— Reference of dispute under S. 19-A, to Central 
Government pending — Petition under Arts 226 
and 227 not maintainable till decision of dis- 
putes — Proceedings for recovery of contribu- 
tions not to be started till final decision. See 
Ibid, Art. 226. (1960) 1 Lab LJ 489 (Punj). 


9 (a). Jurisdiction under Article not barred 
by existence of another remedy. 


Arts. 227, 226 — Existence of alternative 

remedy — Exercise of jurisdiction under Arts. 
227 and 226. 


The power under Art. 227 can he exercised in 
circumstances in which a writ could be issued 
under Art. 226. It is a settled law that a writ 
under Art. 226 can be issued in suitable cases 
where there exists an error apparent on the lace 
ol the record. Consequently Hie High Court can 
exercise its jurisdiction under Art. 227, even 
though an alternative remedy by wav of revision 
was available to the applicant. AIR 1963 All 
(281) (PI B) (Pr 7). 


Art. 227 — Powers under — When should 

be exercised — Error capable of correction by 
Court ot appeal — Trial of suit at wrong pi non- 
interference under article. See Ibid, Art. 

AIR 1951 All 514 (DB). 
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— —Arf. 227 — Existence of alternative remedy 
no bar to jurisdiction, particularly when inter- 
ference with impugned decision would save costs 
and avoid further judicial proceedings. See Ibid, 
Art. 226. 1965 Mah LJ (Notes) 62. 

• Art. 227 — Wrong acceptance of nomination 

paper in an election to Municipal Corporation — 
Writ petition challenging the same — Alternative 
remedy open — No bar to issuance of a writ 
under the article. See Ibid, Art. 226. AIR 1963 
Bom 183 (DB). 

- Art. 227 — Other remedy open — Petitioner 
challenging acquittal of respondent — Remedy Is 
under Sec. 417 (3) or S. 439, Criminal Procedure 
Code and not under Art. 227 — (Criminal Proce- 
dure Code (1898), Ss. 417 (3) and 439). 

The petitioner applied under Art. 227, Constitu- 
tion of India challenging the acquittal of the res- 
pondent. 

Held, that the petitioner’s remedy was to applv 
to the High Court under S. 417 (3), Criminal Pro- 
cedure Code or under S. 439 and that (he High 
•Court would not interfere under Art. 227. 1958 

Nag LJ (Notes) 59 (Bom). 

- — Arts 227, 14 — S. 207-A, Criminal P. C. — 
Order of commitment made under — Relief by 
way of application for revision and under S. 561 -A 
available — Accused can also move High Court 
under Art. 227 — (Criminal P. C. (1898), Sections 
207-A, 215, 439, 561 -A). Sec Constitution of India, 
Art. 14. A1B 1956 Bom 695. 

Art. 227 — Dismissal of police constable — 

Remedy bv wav of appeal to appellate tribunal 
set up under Police Act available — Application 
under Art. 227 will not he permitted. AIR 1950 
Bom 545 ( 548) (PC D) (Pr 9) (DB). 

- Art. 227 — Ollier remedy open — Institution 
keeping alleged lunatic not on ground of any 
reception order or inquisition order under Lunacy 
Act but even from before through the improvised 
and illegal procedure of a guardian pretending to 
act for the lunatic and admitting him to the institu- 
tion — Held, S. 83 of the Lunacy Act would not 
give complete relief. 07 Cal WN 297: 1963 (1) 
Crl U 579: AIR 1963 Cal 261 (273) (Pt M) (Pr 46) 
(DB). 

Art. 227 — Alternative remedy — Must be 

speedy. 

Even where there is an alternative remedy it 
has to be sulTiciontlv speedy. Proceedings in 
Habeas Corpus and under Art. 227 of the Con- 
stitution arc certainly speedier than any alterna- 
tive remedies under the Lunacy Act. AIR 1954 
Cal 355 and AIR 1953 Mad 362, Rel. on. 67 Cat 
WN 297: (1963) 1 Cri LJ 579: AIR 1963 Cal 261 
(273) (Pt P) (Pr 46) (I)B). 

Art. 227 — Rules under — Defence of India 

Act — Acquisition of land — Compensation — 
Arbitration — Awarding ol interest on compensa- 
tion — Other remedy by way of appeal open — 
Does not bar application under Art. 227. Sec 
Defence of India Act (1939), S. 19 (1) (f). (1962) 

66 Ca! WN 412. 

* Art. 227 — Power of superintendence bv High 

Court — Existence ol alternative remedy bv wav 
of appeal — No bar to exerc ise of power. (1960) 
M Cal WN 663. 

Art. 227 — Declaration regarding ceasing of in- 
terest of a tenant — Conditions to he fulfilled be- 
fore making — Order under S. 16 (3) — When 
can be interfered with under Art. 227 of the Con- 
stitution — Existence of other remedy — No bar 
to exercise ol jurisdiction under article. See 
Houses and Rents — West Bengal Premises Ten- 


ancy Act (12 of 1956), S. 16. (1960) 64 Cal WN 663. 

Art. 227 — Scope of jurisdiction — Other 

remedy open — Defendant not appealing against 
order under S. 14 (4), West Rengal Premises 
Rent Control Act, striking out his defence — High 
Court will not interfere under Art. 227 — (Houses 
and Rents — West Bengal Premises Rent Control 
Act (1950), S. 14 (4) ). AIR 1955 NUC (Cal) 4852 

(DB). 

Art. 227 — Other remedy open. 

The existence of an alternative remedy, like a 
suit, does not preclude the High Court from ex- 
ercising the powers under Art. 227 of the Con- 
stitution of India, provided that alternative 
remedy is not as speedy or effective as an applica- 
tion under Art. 227. AIR 1953 Mad 362, Rel. on. 
58 Cal WN 573: AIR 1954 Cal 355 (361) (Pt L) 
(Pr 38) (DB). 

Art. 227 — Other remedy bv way of revision 

open — Order of Land Acquisition Collector 
rejecting petition under S. 18, Land Acquisition 
Act — No bar to exercise of power under Arts. 
226 and 227. See Ibid, Art. 226. AIR 1963 Him 
Pra 1. 

• Arts. 227, 226 — Order of Rent Controller 

■ — Jurisdiction of High Court before Constitution 
— Position alter Constitution — (Hyderabad High 
Courts Act. S. 17). See Ibid, Art. 226. AIR 1953 
Hyd 67 (FB). 

Arts. 227, 226 — Scope — Merits of the best 

judgment assessment cannot he considered in pro- 
ceedings under Arts. 226 and 227 — An assess- 
ment under Section 19 of the M. P. General Sales 
Tax Act is appealable under Section 38 and the 
assessee petitioner should have canvassed the 
merits ol the assessment bv filing an appeal be- 
fore the competent authority. See Ibid, Art. 226. 
1962 MPLJ 825. 

Art. 227 — Alternative remedy no bar to 

petition. 1962 MPLJ (Notes) 126. 

Art. 227 — Alternative remedy of appeal avail- 
able — Appeal tiled — Petition if lies. See Ibid, 
Art. 226. 1960 Jab LJ 1090. 

Art. 227 — Appealable order — Writ against. 

See Ibid, Art. 226. AIR 1958 Madh Pra 236 (DB). 

Arts. 227, 220 — Alternative remedy by way 

of regular suit not equally convenient or bene- 
ficial or effective — Application under Arts. 226 
and 227 is maintainable. See Ibid, Art. 226. Allt 
1953 Ori 238 (DB). 

Art. 227 — Assessment to Sales Tax not chal- 
lenged under Sales Tax Act — Challenge to 
legality or correctness ol order dismissed bv certi- 
ficate authorities — Application under Art. 227 
against the order — Orders ot sales authorities 
it can he challenged in the proceedings. See Ibid, 
Art. 226. AIR 1952 Orissa 231 (DB). 

Arts. 227, 226 — Powers under — When ex- 
ercised staled — Effective and adequate remedy 
available — Power under Arts. 227 and 226 may 
he exercised — Power is discretionary — C. P. 
Code (1908), S. 115. AIR 1955 M'C (Pepsu) 
2514. 

Art. 227 — Other remedy open — Power of 

High Court to interfere — Extent — Existence of 
alternative remedy not per se constitutional bar 
to exercise of writ jurisdiction. See Ibid, Art 
226. AIR 1965 Pun] 170 (DB). 

Art. 227 — Mternative remedy — Registration 

Certificate sought to he cancelled under S. 7 (4) 
of Punjab General Sales Tax Act (46 of 1948) on 
grounds not covered by S. 16 of the Act — Hiflk 
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Court can interfere although alternative remedy 
was available under Act. See Ibid, Art. 226. 1965 
Cur LJ 317: 16 STC 406: 68 Punj LR 447. 

Art. 227 — Advance tax notice under S. 210 of 
the Income-tax Act (1961) demanding payment of 
Advance tax within the prescribed time — Peti- 
tioner neither complying with notice nor apply- 
ing lor remedies available under Income-tax Act 

Held, High Court will not interfere with im- 
pugned notice in writ proceedings — Income-tax 
Act (1961), Ss. 210 and 211. See Ibid, Art. 226. 
(1964) 66 Pun LK 972. 

Art. 227 — Another remedy is no absolute 

bar. 

An alternative remedy does not operate as an 
absolute bar to relief from the High Court under 
Art. 227. 61 Punj LR 529: AIR 1960 Punj 41. 

Art. 227 — Failure of Rent Controller to pass 

order for ejectment when there was tenant's non- 
compliance with S. 13 (2) (i) — High Court’s 
power of interference when the matter had not 
been to the proper appellate authority. See 
Houses and Rents — East Punjab Urban Rent 
Restriction Act (3 of 1919), S. 13 (2) (i). AIR 
1954 Punj 231. 

9 (b). Impugned order open to revision. 

Art. 227 — Forum for revision provided — 

Improper application — * Jurisdiction under Art. 
227. See Panchayats — U. P. Panchayat Raj Act 
(26 of 1947), S. 85. AIR 1955 NEC (All) 346. 

Art. 227 — Power of High Court to revise 
orders passed under Agency Rules — R. 59 of the 
Agency Rules — Whether bar to entertain a revi- 
sion by High Court under Art. 227. 

Counsel's mistake in wrongly noting the Hear- 
ing date in his diary, is a sufficient cause for res- 
toration of the case to tile. AIR 1929 Lah 69, 

Foil. 

But the provisions of Civil P. C. do not apply to 
Agency Tracts as is clear from a reading of sub- 
section (3) of S. 1 Civil P. C. (1908) read with 
the Agency Rule 26 (2). 34 MLJ 473, Foil. Remedy 
provided under Rule 59 of the Agency Rules is 

only for a reference to the High Coqrt by the 

Provincial Government and the Provincial Gov- 
ernment cannot finally dispose of the case. As 
such the High Court is entitled to interfere under 
Art. 227 of the Constitution which corresponds to 
S. 107 of the Government of India Act, in a fit 
and proper case. (1958) 1 Andli \VR 213. 

Art. 227 — Alternate remedy — Assessment of 

sales tax — Board of Revenue arbitrarily disallow- 
ing deductions in respect of sales to registered 
dealers — Petition under Art. 227 — Reference 
under S. 21 of Bengal Finance (Sales Tax) Act 
not an alternate remedy. 

Where the Board of Revenue arbitrarilv dis- 
allows deductions in respect of sales to registered 
dealers, the remedy provided by Section 21 ol the 
Bengal Finance (Sales Tax) Act, 1941 of making 
reference to the High Court is in no sense a 
remedy, alternative to the remedy that Art. 227 
of the Constitution provides and even apart from 
that. Section 21 is not a specific or convenient 
remedy so as to disentitle the petitioner from seek- 
ing relief by invoking the jurisdiction of the High 
Court under Art. 227. (1964) 15 STC 186: 67 Cal 
WN 179: AIR 1963 Cal 409 (415) (Pt D) (Pr 21) 
(DB). 

Art. 227 — Suit dismissed on ground of want 

of jurisdiction — Failure to draw decree — Ap- 
peal does not lie — Only remedy is to file revi- 
sion — Art. 227 of Constitution cannot be invoked. 


See Civil P. C. (1908), S. 2 (2). (1957) 61 Cal WN 

■oy# 

Art. 227 — Other remedy open — Scope of 
power of superintendence — Order of Court of 
District Judge under Section 12 — Revisable un- 
der Section 115, Civil P. C. — Remedy under Art. 
226 or 227, Constitution of India not available. 
See Houses and Rents — M. P. Accommodation. 
Control Act (23 of 1955), S. 12. AIR 1963 Madb 
Pra 218 (DB). 

Art. 227 — Order of tribunal open to revi- 
sion by superior tribunal — Aggrieved party mov- 
ing High Court for redress without seeking 
remedy in revision — High Court will not 
interfere in the absence of special circumstances. 

In the absence of very exceptional circumstances, 
the High Court will not interfere under Art. 227 
of the Constitution with the order of a tribunal 
which is revisable by a superior tribunal constitut- 
ed by the statute under which those tribunals 
function where the aggrieved party seeking 
redress had not first approached the superior tri- 
bunals in revision against the order. AIR 1969 
SC 137, Disting. 

Without determining the broad question w’helher 
or not it is permissible, as a general rule, for the 
High Court to interfere under Art. 227 with orders 
of tribunals or Courts whose orders are, under the 
law constituting them, appealable or revisable by 
a superior departmental tribunal, it is clear that 
it is highly undersirable for the Court to exercise 
this power in such circumstances, in the absence 
of verv exceptional circumstances. AIR 1962 Punj 
441 (442) (Prs 6, 7). 

Art. 227 — Criminal P. C. (1898), S. 561-A 

— Rectification of errors in judgment — Proper 
course is to move Court under revisional juris- 
diction or cause reference to he made to High 
Court by appropriate Court — Extraordinary 
jurisdiction of High Court under Section 561-A 
or Art. 227 should not be invoked — (Criminal 
P. C. (1898), Ss. 439 and 432. See Criminal P. C. 
(1898), S. 561-A. AIR 1953 Trav-Co. 233. 

9 (c). Relief obtainable by suit. 

Art. 227 — Other remedy open. 

In all cases where a person wants to question 
the validity of an appointment under Madras Act 
(2 of 1894) he can file a suit before the Collector, 
whose powers are vested in the Revenue Divi- 
sional Officer, under Section 13 of Act (3 of 
1895). The order of the Revenue Divisional Offi- 
cer is even subject to revision by the District 
Collector. The suit under S. 13 is also to be 
filed before the Revenue Divisional Officer, and 
when a remedy is available before the same autho- 
rity. which is at least equally convenient and 
inexpensive, the powers of the High Court under 
Art. 227 should not be invoked. AIR 1938 Mad 
903, Rel. on. (1955) Andhra WR 290: AIR 1955 
Andhra 192 (104) (Pt C) (Pr 4). 

Art. 227 — High Court will not permit 

elaborate enquiry into disputed questions ol fact 
and to detenu ine them especially where a party 
can resort to the remedy bv wav of a suit. See 
Ibid, Art. 226. 1964 Raj LW 380. 

9 (d). Availability of remedy under Art. 226. 

Arts. 227, 226 — Rcmody by way of cer- 
tiorari open for quashing conviction — 
under Art. 227 is not maintainable. See Ibid, 

Art. 226. 1963 (2) Cri LJ 595: AIR 1963 AH 58o. 

Art. 287 — Application under S. 115, Civil 

P. c. — Order sought. to be revised amenable to 
remedy by way of certiorari — Conversion of 


1805 


CONSTITUTION OF INDIA (1950), Art. 227. Note 9 (d) 


plication to one under Art. 227. See Ibid, Art. 

226. AIR 1957 All 495. 

[Overruled on another point in AIR 1962 All 
315 (FB) ] 

• Art. 227 — Per Desai J. : — Existence of 

remedy through appropriate writ under Art. 226- 
Bars aggrieved party from invoking powers of 
Superintendence under this article. Bhagirathi v. 
The State, 1955 Cri LJ 296: 1955 All LJ 6: 1955 
All WR (HC) 70: ILR (1954 ) 2 All 591: AIR 1955 
All 113 (122) (PI C) (Pr 26) (FB). 

Art. 227 — Scope — Dismissal of writ peti- 
tion if bar to maintainability of application under 
Art. 227. See Ibid, Art. 226. AIR 1955 Andhra 
40 . 

10. Laches. 

Art. 227 — Writ petition — Delay in filing. 

It is well settled that whosoever seeks relief 
by having recourse to the extraordinary remedy 
of a writ petition, must approach the Court with 
expeditiousness. Granting relief on state claims 
would not be a sound exercise of discretion by 
the High Court. (1962) 13 STC 459 (All). 

Art. 227 — Order allowing amendment of 

plaint passed in 1953 — Defendants added as 
parties appearing before Court and filing written 
statement as well as application for discharging 
them from list of defendants — No final order 
passed ©n the application — Defendants peti- 
tioning under Art. 227 against order impleading 
them after six years after the issues raised bv 
them in their written statement had been decided 
— Held, the delay as well as the development oi 
the case in the meanwhile viz. decision on the 
issues raised by defendants would deter the 
High Court from interfering under Art. 227. AIR 
1961 All 559 (561) (Prs 6, 7, 8). 

Arts. 227, 226 — Delay — Power of High 

Court not fettered — Government acting under 
S. 04- A, Motor Vehicles Act is Tribunal — (Motor 
Vehicles Act (1939), Section 64-A (Mad Amend- 
ment j). See Ibid, Art. 226. AIR 1957 Andh Pra 
739. 

Art. 227 — Laches — See Ibid, Art. 226. AIR 

1955 NIC (Bhopal) 1784. 

Art. 227 — Laches — Petition filed after 90 

days from date of order impugned — Competency. 
See Ibid, Art. 226. 1961 Nag LJ (Notes) 63. 

Art. 227 — Laches. See Ibid, Art. 226. AIR 

1960 Bom 9 (DB). 

Art. 227 — Delay and laches — (Tenancy 

Laws — Bombay Tenancy and Agricultural Lands 
(Bombay Revenue Tribunal Procedure) Rules 
(1954), Rule 32 (1) ). 

Although Art. 227 does not fix any particular 
period of limitation, a party wanting to claim 
relief under Art. 227 must come up to High Court 
as expeditiously as possible. It is for the Court 
to consider in each case whether there is gross 
delay in presenting a petition. 

The inability of a party to find out funds is 
hardlv any ground in jurisdiction of the delay. 
In special circumstances, it may perhaps constitute 
a legitimate ground. 

Though Rule 32 (1), Bombay Tenancy and Agri- 
cultural Lands (Bombay, Revenue Tribunal Pro- 
cedure) Rules, 1954, requires that a certified copy 
•I the tribunal’s final order should be supplied 
free of costs as soon as practicable, it does not 
mean that the party should wait lor such a copy 
for an unreasonably long time, without himself 
applying lor a copy of the order. 

Held, on facts that the petition under Art. 227 
filed after four months from the date of passing 


the order by the tribunal and two months and a 
half after receipt of the copy of the order of the 
Revenue Tribunal could not be rejected on ground 
of gross delay. 60 Bom LR 670: ILR (1958) Bom 
927: AIR 1959 Bom 238 (239) (Pi A) (Prs 4, 5) 
(DB). 

Art. 227 — Laches of applicant — Court 

would refuse to Interfere if no special circum- 
stances are shown to explain delay and position 
of parties has changed. 

While the Court would not hesitate to exercise 
its extraordinary jurisdiction under Art. 227 of 
the Constitution to cure defects of justice com- 
mitted by tribunals in the country, the Court has 
to take into consideration the conduct of the 
parly as well as the consequences which would 
ensue as a result of such interference. 

Thus, where the petitioner under Art. 227 is 
guilty of inordinate delay of two months and a 
half in impugning the order setting aside the elec- 
tion and ordering a fresh election and in the 
meanwhile steps have been taken in furtherance 
of the impugned order to hold fresh election and 
in fact the fresh election is held before the peti- 
tion comes lor hearing before the High Court, it 
would refuse to exercise the extraordinary juris- 
diction under Art. 227 when no special circums- 
tances are shown to exist to explain the delay. 
56 Cal WN 872: ILR (1953) 2 Cal 130: AIR 1953 
Cal 40 (41) (Pt B) (Pr 5) (DB). 

Art. 227 — Delay — Delay in filing petition 

under Art. 227 held justified in circumstances of 
case. See Tenancy Laws — Bombay Tenancy Act 
(29 of 1939), S. 24. ILR (1963) Guj 526. 

• Art. 227 — Application under — Delay — 

Rules as to delay is not an invariable rule and it 
must be applied in furtherance of justice and not 
to defeat it — Having regard to peculiar circums- 
tances of the case held it would not be proper to 
throw olT the writ petition on the ground of delay. 
Madhaji Lakhiram v. Mashrubhai Mohadevbhai 
Rabari, (1962) 3 Guj LR 438 : AIR 1962 Guj 235 
(248) (Pi C) (Pr 44) (FB). 

Art. 227 — Delay in moving High Court caus- 
ed on account of proceedings before Board of 
Revenue — Proceedings before Board of Revenue 
were untenable and misconceived — High Court 
declined to issue writ on the ground of inordin- 
ate delay. See Ibid, Art. 226. 1963 MPLJ (Notes) 
145. 

Arts. 227, 226 — Laches — Effect of. on peti- 
tions under Arts. 226 and 227 — No distinction. 

There is no distinction between Arts. 226 and 
227 as regards delay in submitting petition be- 
cause delay as such cannot be considered to he an 
absolute bar in granting relief to a suitor either 
under Art. 226 or under Art. 227 of the Con- 
stitution. It is only one of the circumstances to 
be taken into consideration in determining whe- 
ther or not to exercise the discretionary power 
vested in the High Court under the said Articles. 
Even while exercising its power of judicial 
superintendence, the High Court is expected to 
bear in mind the factor of delay. Only because 
the Court is competent to exercise its powers suo 
motu it cannot be said that delay in ease of a 
petition under Art. 227 is less serious than in the 
case of a petition under Art. 2W6. 64 Punj LR 
456: ILR (1962) 2 Punj 439: AIR 1962 Punj 499 
(491) (Pt A) (Pr 2). 

Art. 227 — There can he no waiver of 

fundamental rights bv a party and mere laches 
will not deprive him of that right. See Evidence 
Act (1872), S. 115. AIR 1960 Punj 439. 

Art. 227 — Laches and delay in presenting 

petition is a ground for not exercising extraordin- 
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ary jurisdiction. 

LW 380. 

11. Limitation. 

— — Art. 227 — Petition under — Time limit. 

Petitions under Art. 227 are subject to the 90 
days rules. AIR 1953 Him Pra 60, Rel. on. AIR 

1959 Him Pra 25 (28) (Pt E) (Pr 21). 

7 ^27 — Limitation — (Limitation Act 

(1908), S. 3). 

Revision under Art. 227 will also be subject to 
the 90 days rule of limitation as are ordinary 
applications in revision. AIR 1951 Him Pra 16 
Foil. AIR 1953 Him Pra 60 (61) (Pt C) (Pr 6). 

12. Statutory bar. 

Art. 227 — Erroneous finding of Civil Court 

under S. 146 (1-B) Cr. P. Code — Finding may 
he challenged under Art. 226 and Art. 227 of the 
Constitution of India — Section 146 (1-D) does 
not alTect such jurisdiction of High Court. See 
Art. 226. 1905 (1) Cri LJ 271: AIR 1965 All 

Art. 227 — Election, meaning of — Even* 

part of process by which candidate is declared to 
be representative from beginning to final selec- 
tion is covered by word “election” — Petition 
under Arts. 226 and 227 challenging legality in 
counting votes — Petition is not maintainable at 
stage of counting votes — It may form proper 
ground for election petition — Proper remedy is 
bv election petition — Representation of the 
People Act (1951), Ss. 81. 100 (2) (c). See Ibid 
Art. 226. AIR 1955 All 536. 

- Arts. 227, 226 — Abducted Persons ( Recovery 
and Restoration) Act, 1949, S. 8— Whether sec- 
tion affects power of High Court to act under 
Art. 226 or 227. See Ibid, Art. 226. 1953 Cri LJ 

1384: AIR 1953 All 613 (I)B). 

Art. 227 — Power under article whether can 

he curtailed, modified or affected by any enact- 
ment. See Ibid, Art. 226. AIR 1952 All 822 (DR). 

■ Art. 227 — Provision in local or special law 

conflicting with Art. 227 — Validity of— S. 17 (3), 
Assam Opium Prohibition Act — Whether curtails 
power conferred on High Court by Art. 227. 
Sec Prohibition — Assam Opium Prohibition Act 
(23 of 1947), S. 17 (3). 1952 Cri LJ 966: AIR 

1951 Assam 106 (I)R). 

‘ Art. 227 — Judgment or order made final by 
statute — Power of High Court to interfere under 
article. 

Even if the judgment or order of a Court or 
tribunal functioning within the territorial limits 
of the jurisdiction of the High Court is made final 
by statute and even if the Court itself is not 
subject to the appellate jurisdiction of the High 
Court its judgment or order may he interfered 
with in the exercise of the powers of superin- 
tendence of the High Court. 1952 Cri LJ 966: AIR 
1951 Assam 106 (109, 110) (Pi B) (Pr 21) (DR). 

Art. 227 — Orders of District Judge in revi- 
sion under S. 53 — finality — Interference under 
Art. 227. See Panchayats — Pun jab Village Pancha- 
yat Act (11 of 1939), S. 53. AIR 1954 Bilaspur 6. 

* Art. 227 — Tenancy Laws — Bombay Ten- 

ancy and Agricultural Lands Act (67 of 1948), 

S. 32 — Section whether takes away jurisdiction 
of High Court under Arts. 226 and 227 and is 

invalid on that ground. See Tenancy Laws 

Bombay Tenancy and Agricultural Lands Act (67 
of 1948), S. 32. AIR 1957 Bom 252. 

[Overruled on another point in AIR 1959 SC 

459. J 


® -Apt. 227 — Power of High Courts unde# 
Art. 227, Constitution of India, cannot be affected 
by legislative provisions. See Ibid, Art. 226. AIR 
1955 Bom 220 (FB). 

Art. 227 — Scope — Ss. 39-B and 43 of 

Bengal Municipal Act bar revisional powers of 
High Court — But High Court can interfere under 
Art. 227. AIR 1955 NUC (Cal) 1003 (DB). 

Art. 227 — Tenancy Laws — W. B. 

Bargadars Act, S. 9 (1) — Award or order of 
Board or appellate authority — Bar under sec- 
tion against challenging them in any Court 
Cannot prevail against Constitution. 56 Cal WN 
124: AIR 1952 Cal 526 (528, 529) (Pt A) (Prs 12, 
15) (DB). 

Art. 227 — Jurisdiction of High Court under 
Arts. 226 and 227 cannot be affected by legisla- 
tive provision. See Ibid, Art. 226. 1965 (1) Cri 
LJ 550: AIR 1965 Him Pra 25. 

1 Art. 227 — Decision of Vice-Chancellor to be 
final — Interference with. See East Punjab 
University Regulations, Reg. 23. AIR 1955 NUC 
(Him Pra) 4517. 

Art. 227 — Power of superintendence — Deci- 
sion of appellate authority under East Punjab 
Urban Rent Restriction Act — Houses and Rents 
— East Punjab Urban Rent Restriction Act (3 of 
1949), S. 15 (4). 

The Judicial Commissioner's Court of Himachal 
Pradesh has jurisdiction in exercise of its power 
of superintendence under Art. 227 of the Con- 
stitution, to interfere with the decision of the 
appellate authority despite the finality given to 
that decision under Section 15 (4), East Punjab 
Urban Rent Restriction Act. The power is, how- 
ever, bv its very nature to he exercised very 
sparingly. 53 PLR 90, Rel. on. AIR 1951 Him 
Pra 72 (73) (PI A) (Pr 3). 

Art. 227 — Jurisdiction under article cannot 

be taken away bv State legislation such as Special 
Judges Regulation. 52 Cri LJ 708: ILR (1951) 
Hyd 174: AIR 1951 Hyd 82 (83) (Pi A) (Pr 1) 
(DB). 

• Art. 227 — Applicability — Decision of 

lower Court — Finality — Extent of — Decision 
as to category of suit can he challenged in revi- 
sion or under Art. 227 of the Constitution. See 
Court fees Act (1870), S. 12. AIR 1961 Ker 144 
(FB). 

Arl. 227 — Order of Election Tribunal — 

Finality — Jurisdiction of High Court under Arts. 

226, 227. See Ibid, Art. 226. AIR 1955 NUC 
(Madh Bha) 2378 (DB). 

Arts. 227, 226 and 329 (b) — Jurisdiction of 

High Court to interfere with decision of Election 
Tribunal — Finality given to order of tribunal 
If bars interference even if decision is without 
jurisdiction or is in excess of its jurisdiction* 
(Representation of the People Act (1951), S. 105)* 

See Ibid, Art. 226. AIR 1953 Madh Bha 197 (DBL 

Art. 227 — Act of Stale Legislature taking 

away power under Article — Validity. 

The right given to High Court under Art. 227 
cannot be taken away by the State Legislature. 
Hence Section 147, M. B. Revenue Administration 
and Ryotwari Land Revenue and Tenancy Ac 
(66 of 1950), if it purports to take away tne 
power under this Article, is ultra vires the Con- 
stitution to that extent. Madh BLR 1952 (t. v# 

94: AIR 1952 Madh Bha 51 (51, 52, 53) (Prs 3, 

5, 15) (DB). 

Art. 227 — Relief claimed in proceedings 

found to be temporarily barred — Court will ns* 
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grant the relief. AIR 1964 Mys 43 (45) (Pt A) 
(Prs 3, 16) (DB). 

• Arl. 227 — Finding by Civil Court under 

Section 146 ( 1 -D ) — Can be interfered with by 
High Court under Section 439 after finding is 
adopted by Magistrate and final order is passed 
by him under Section 146 (1-B). S. 146 (1-D) has 
not the effect of taking away powers of High 
Court under Art. 227 of the Constitution. See 
Criminal P. C. (1898), S. 145. 1963 (2) Cri LJ 

25: AIR 19G3 Pat 243 (FB). 

Art. 227 — (Representation of the People Act 

(1951), S. 105). 

The Representation of the People Act cannot 
take away powers of High Court which are ex- 
pressly given to it by Art. 227. ILR (1954) Patiala 
1: AIR 1953 Pepsu 133 (136) (Pi B) (Pr 3) (DB). 

Art. 227 — Patiala Panchayat Raj Act, Sec- 
tion 49 — Whether power oi superintendence is 
excluded bv. See Panchayats — Patiala Pancha- 
yat Raj Act (13 of 2000), S. 49. 1952 Crl LJ 1439: 
AIR 1952 Pepsu 130. 

Art. 227 — Defence of India Act (51 of 1962), 

Section 18 (2) — Bar to writs — Prohibition in 
section does not affect High Court's jurisdiction 
under Arts. 226 and 227 of the Constitution. See 
Defence of India Act (1962), S. 18 (2). 1905 (1) 
Cri LJ 205 ; AIR 1965 PunJ 86. 

Art. 227 — Applicability — Statutory bar — 

(Panchayals — T. C. Panchayat Act (2 of 1950) — 
T. C. Panchayat Rules, R. 79 (4) ). 

Rule 79 (4) of the T. C. Panchayat Rules under 
which the order ol the Election Commissioner 
has been made final and conclusive, does not in 
anv manner affect the power ol the High Court 
under Art. 227 ol the Constitution. AIR 1953 Mad 
362 and AIR 1954 Pepsu IIS, Ret. on. 1955 h'er 
LT 714: ILR (1955) TC 646: AIR 1956 Jrav-Co. 
63 (69) (PI D) ( Pr 21) (1)R). 

Art. 227 — Application under, against deci- 
sion of Deputy Commissioner under Rent Control 
Order — (Houses and Rents — C. P. and Rerar 
House Rent Control Order (1949), Cl. 21 (3) ). 

The powers conferred on the High Courts un- 
der Art. 227 of the Constitution cannot he taken 
away or whittled down by the legislature. An 
application under Art. 227 therefore, lies against 
the decision of the Deputy Commissioner under 
Cl. 21 ol the Rent Control Order in spite of suh- 
clause (31 thereof. MR 1954 SC 202, Foil. AIR 
1954 Vin Pra 34 (35) (J>t B) (Pr 6).’ 

13. Election disputes. 

- Art. 227 — Interlocutory order passed bv elec- 
tion tribunal disallowing amendment on election 
petitions — High Court will not interfere as such 
matters can he agitated in appeal against the 
final order. (1963) 1 Andli \VR 238. 

- Art. 227 — Election petition — Death of peti- 
tioner — Petition (or substitution of a person in 
plate o! deceased — Petition dismissed lor non- 
compliance with Section 117 — Remedy. See 
Representation of the People Act (1951), S. llti-A. 
AIR 1964 Rom 03 (I)B). 

" ^Arl. 227 — Representation of the People Act 
(19. >1), Section 116- A — Election Tribunal allow- 
ing certain answers to questions to go on record 
Aggrieved party moung High Court — Inter- 
ference with interlocutory order not justified un- 
der Art. 227. 1963 Mali LJ (.Notes) 86. 

~ Art. 227 — Scope — If controlled bv Art. 

Superintendence of High Court over Elec- 
(lon I rihunal — || taken awav. See Ibid, Art. 
8^9 (1)). AIR 1952 Rom 277 (DB). 


Art. 227 — Other remedy — Municipal elec- 
tion — Improper rejection of nomination paper 

— Flection Rules providing for appeal — High 
Court’s power to Interfere even at pre-election or 
pre-polling stage — Municipalities — Bengal 
Municipal Act (15 of 1932), S. 44 — Election Rules 
under Rules 17 and 20 — Elections — Constitu- 
tion of India, Arl. 329. 

In regard to elections under the Bengal Muni- 
cipal Act the High Court has power to interfere 
in exercise of its extraordinary powers under Art. 
227 of the Constitution even at a pre-election or 
pre-polling stage when there is improper rejec- 
tion of a nomination paper of a candidate. It is 
no doubt true that in cases of elections under the 
Representation of the People Act it is the post- 
election attack which alone is available in view 
of the restrictive provisions ol Art. 329 (bl of the 
Constitution. But there is no such restrictive pro- 
visions applicable to elections under the Bengal 
Municipal Act, and, moreover, the Act itself, un- 
der the Election Rules, provides distinctly for an 
appeal to the District Magistrate at a pre-election 
or pre-polling stage against inter alia improper 
rejection ol a nomination paper and this provi- 
sion for an appeal, although the Rule purports to 
make the decision of the District Magistrate, final, 
has, on established authorities, the effect of attra- 
cting the power of High Court under Art. 227 of 
the Constitution. AIR 1 CCS MP 181 and 182; AIR 
1955 Nag 49 (FB); AIR 1957 Cal 164; AIR 1946 
Cal 206, Rel. on; MR 1952 SC 04, Disting. ILR 
(1961) 1 Cal 356 : 64 Cal WN 1043: AIR 19G2 Cal 
53 (57) (Pt A) (Prs 15, 16) (DB). 

Art. 227 — Proceedings disputing validity of 

election — Jurisdiction of High Court — Repre- 
sentation of the People Act (1951), Ss. 80. 81 and 
100. See Ibid, Art. 329 (b). AIR 1953 Cal 98. 

Art. 227 — Election dispute — Interference. 

See Ibid, Art. 226. AIR 1961 Him Pra 2. 

Arts. 227, 220 — Interference with decision of 

ejection Tribunal under University Regulations ~ 
Unless wrong exercise or a refusal to exercise a 
jurisdiction is shown decision cannot he interfer- 
ed with under Arts. 226 and 227 — (East Punjab 
University Regulations. Reg. 24). See Ibid, Art. 

226. AIR 1955 NIC (Him Pra) 4517. 

• Arts. 227, 226 — Election dispute — Elec- 

tion on rejection of vole bearing imprint of cross 

— Remedy provided bv way ol election petition 

— Writ will not be issued — (.Municipalities — 

C. P. and Bcrar Local Government Act (38 of 
1948), Ss. 22 and 182 (2) fix) ). See Ibid, Art. 

226. AIR 1959 Madb Pra 343 (FB). 

Art. 227 — Election — Dispute under Muni- 
cipalities Act — Decision of election tribunal — 
Revision. 

A Civil Revision petition under Art. 227 of the 
Constitution against the order of Election Tri- 
bunal in election disputes in regard to elections 
to Municipalities and local Boards is maintainable 
AIR 1955 SC 233, Rel. on. 1959 .Mad WN 719:’ 

72 Mad LW 778 : ILR (I960) Mad 197: (I960) t 
MLJ 401: AIR 1960 .Mad 184 (184) (Pt A) (Pr 3). 

Art. 227 — Order of Election Tribunal — 

Jurisdiction of High Court to issue writ See 
Ibid. Arl. 329 (b). AIR 1953 Nag 357 (DB). 

Arl. 227 — Election dispute — Bihar Pancha- 

vat Election Rules (1959), Rule 90 — Order allow- 
ing election petition challenged under Art. 227 

— Allegation that voters’ list was not revised and 
republished before nomination papers were called 
for — Fact not stated in application— High Court 
cannot entertain statement of fact not mentioned 
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in the application. 1964 BLJR 161: AIR 1965 Pat 
183 (184) (Pt B) (Pr 4). 

— — Art. 227 — Error in filling up serial numbers 
of candidate a®d of his proposer and seconder in 
nomination paper — Error can be corrected under 
proviso to Rule 22 (aj — High Court will set 
aside under Art. 227 order rejecting nomination 
paper. Sec Panchayats — Bihar Panchavat Elec- 
tion Rules, R. 22 (a) Proviso. 1963 BLJR 560. 

Art. 287 — Election of Mukhiya — Two 

Presiding Officers for two booths — None em- 
powered to announce result — Valid votes polled 
by candidates announced — Successful candidate 
certainly not declared elected — Application to 
challenge the election under Art. 227 held main- 
tainable — Panchayats — Bihar Panchayat Elec- 
tion Rules (1959), Rr. 54, 70 and 72. 

The petition to question the election could not 
necessarily be filed before the Election Tribunal. 
Hence application to challenge the election under 
Art. 227 is maintainable. 1961 BLJR 195. 

Art. 227 — Election — Art. 329 (b) whether 

overrides power of High Court under Arts. 226 
and 227. See Ibid, Art. 226. AIR 1954 Sau 1 
(DB). 

Art. 227 — Election disputes — Decision of 

Election Commissioner based on mere surmise — 
Interference under Art. 227 — (T. C. Panchayat 
Act (2 of 1950) S. 13 (2) (b) ) — (T. C. Panchayat 
Rules, R. 78 (2) (c) ). 

Where the question for decision by the 
Election Commissioner exercising jurisdiction 
under the T. C. Panchayat Act, 1950, in 
an election petition was whether the result 
of the election was materially alTccted bv 
the acceptance of the nomination paper of 
a candidate who was disqualified to stand 
as a candidate under Section 13 (2) (b) 

of the Act, it is the duty of High Court to 
interfere in the exercise of its powers under Art. 
227 of the Constitution especially when the aggriev- 
ed party has no other remedy. 

If it were merely a case of a wrong decision 
by the Election Commissioner either on a ques- 
tion of fact or on a question of law, that by 
itself will not be a sufficient ground for the High 
Court to interfere in the exercise of its powers un- 
der the Article. 1955 Kcr LT 714: ILR (1955) TC 
646: AIR 1956 Trav-Co. 63 (69) (Pt C) (Pr 19) 
(DB). 

Art. 227 — Decisions of Election Tribunal — 

Jurisdiction of High Court under Arts. 226 and 
227 whether taken away by Art. 329 (b). See Ibid, 
Art. 226. AIR 1953 Yin Pra 51. 

14. Contempt of Court. 

Art. 227 — Chief Judge of Small Causes 

Court acting as persona designata under City of 
Bombay Municipal Act is Court subordinate to 
High Court. See Contempt of Courts Act (1952), 

S. 2. 1955 Cri LJ 351: AIR 1955 Bom 103 (DB). 

• Art. 227 — Contempt of Industrial Tribunal 

— Tribunal ceasing to exist — Elfect. See Indus- 
trial Disputes (Appellate Tribunal) Act (1950), 

S. 30. 1955 Cri LJ 1: AIR 1955 Mad 1 (FB). 

• Art. 227 — Scope — Inherent powers of — 

High Court in respect of contempt — Effect of 
Art. 227. 

While Art. 227 of the Constitution, which 
replaced Section 15 of the High Courts Act, 1861, 
extended the power of superintendence of the 
High Court to tribunals also, Art. 227 did not 
itself vest in the High Court any power to punish 
contempt of subordinate Courts and tribunals. 


The inherent power of the High Court to punish 
contempt of such Courts and tribunals was nol 
however touched by Art. 227 of the Constitution, 
even as S. 15 of the High Courts Act left it un- 
touched. 21 Mad LJ 832 (FB), Rel. on. In the 
matter of Hayles, Editor of "The Mail”, 1955 
Mad WN 1051 (2): ILR (1955) Mad 1: (1955) 1 
MLJ 375: 1955 Cri LJ 1: AIR 1955 Mad 1 (18) 
(Pt B) (Pr 71) (FB). 

• Art. 227 — Contempt of Court — High 

Court’s inherent power to punish for — Source of 
— Creation of other authority — Effect — (Indus- 
trial Disputes (Appellate Tribunal) Act (1950), 
Section 30). 

In its ultimate analysis, contempt of Court is 
contempt of the authority of the sovereign State 
exercised through its Courts duly constituted for 
the administration of justice. That the English 
jurists traced it back to the King of England dis- 
pensing justice in the aula regis does not affect 
the principle. The pow’er the King’s Bench ex- 
ercised to punish contempt of itself and of the 
Courts and tribunals subordinate to it was the 
power of the sovereign State. It is a similar 
power that the High Courts in India exercise. It 
is obviously open to Parliament of India, which 
exercises the sovereign authority of the State over 
this portion of the legislative field, to provide 
specifically for the exercise of the power of the 
sovereign State to punish contempts of any speci- 
fied classes of Courts or tribunals. 

In relation to the Industrial Tribunals and the 
classes of contempts enumerated in sub-ss. 1 and 
2 of Section 30 of Act (48 of 1950), the State, act- 
ing through Parliament, has conferred that power 
on the Industrial Tribunals and on the Labour 
Appellate Tribunal by Section 30 of that Act. The 
High Court is bound to respect that statutory' pro- 
vision, and it can no longer invoke its inherent 
power to punish contempts of an Industrial tri- 
bunal to the extent that the requisite power has 
been conferred on any independent statutory tri- 
bunal like the Labour Appellate Tribunal by 
that section. In the matter of Hayles, Editor of 
"The Mail", 1955 Mad WN 1051 (2) : ILR (1955) 
Mad 1: (1955) 1 MLJ 375: 1955 Cri LJ 1: AIR 
1955 Mad 1 (20) (Pt D) (Pr 76) (FB). 

Art. 227 — Power to deal with contempt of 

Court not punishable by the Court itself. See 
Contempt of Courts Act, 1926, S. 2. 1952 Cri LJ 

950: AIR 1951 Punj 49 (DB). 


15. Retrospective application. 

• Art. 227 — Constitution of India (1950), 

Preamble and Art. 227 — Retrospective operation 

— Applicability of General Clauses Act — Order 
under Assam Opium Prohibition Act — Finality of 

— (General Clauses Act (1897), S. 6) — (Assam 
Opium Prohibition Act (23 of 1947), Ss. 16 ana 
17 (3) ). See Ibid, Preamble. 1953 Cri LJ 395: 
AIR 1953 Assam 35 (FB). 


Art. 227 — Retrospective application. 

Art. 227 of the Constitution may not be aPP 1 ^ 
retrospectively. ILR (1951) 3 Assam 181: 5- * 

LI 966 : AIR 1951 Assam 106 (115) (Pt H) (Iro9) 

(DB). 


-Art. 227 — Scope — Government servants 
ler former Madhya Pradesh State scrying in 
tricts now forming part of Bombay State 
missal prior to 1-11-56 by Madhya Pradesh 
te — Petitions under Arts. 236 and cha 

ing orders of dismissal against Bombay State 
d in Bombay High Court - Q Mamta , nab l l , t> ; 
States Reorganisation Act (19o6), S. 

t 1959 Bom 363 (DB). 
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Art. 227 — Declaration under Section 6, Land 

Acquisition Act made before Constitution — Ap- 
plication under Art. 227 — Maintainability. See 
Land Acquisition Act (1894), S. 6. AIR 1952 Cal 
673. 

• Arl. 227 — Land Acquisition Act, 1894, Sec- 
tion 18 — Order under Section 18 becoming final 
before Constitution — Interference with, under 
Art. 227 — Article held not retrospective. 

Article 227 although it does not in terms give 
a right to interfere with orders, is an Article which 
does give a right to High Courts to interfere in 
proper cases and therefore, does give rights to 
the parties to move High Court to vary or reverse 
orders, i.e., to exercise powers similar to those 
as exercised in appeal, and hence must be con- 
strued in the same manner as provision in a 
statute would be construed which gave a right to 
parties to challenge a decision, either by appeal 
or revision. 

There are no express words in Art. 227 which 
give Uie High Court the right to interfere with a 
right in existence at the time of the passing of 
the Constitution; nor is there anything in t he 
Article to indicate that there is such a power by 
necessary intendment. The Article, therefore, does 
not empower the High Court to interfere with 
an order under Section 18, Land Acquisition Act, 
refusing to refer a matter to Civil Court which 
was a final order passed at a time before the 
Constitution came into force and when the High 
Court had no power to interfere with such an 
order under Section 115 Civil P. C. 54 CWN 
793, Foil., Case law ref. Biinala Prosad Rav v. 
State of West Bengal, 55 Cal WN 87: ILR (1951) 
2 Cal 427 : AIR 1951 Cal 258 (261, 265) (Pt C) 
(Prs 22, 25) (SB). 


■ Art. 227 — Applicability — Order becoming 

final before Constitution. 

Art. 227 of the Constitution will not have any 
application where the order became final before 
the Constitution came into force. AIR 1951 Cal 
100 (100) (Pt A) (Pr 2) (I)R). 

— — Art. 227 — Article 227 is not retrospective — 
Interpretation of Statutes — Retrospective opera- 
tion — Vested rights. 


Assuming that the High Court has been given 
powers of interference, by Art. 227 of the Con- 
stitution of India, with final orders, that would 
not entitle it to interfere with an order which was 
passed at a time when such power of interference 
did not exist. While provisions of a statute 
dealing merely with matters of procedure 
may properly, unless that construction he textual- 
I.V inadmissible, have retrospective clfcct attribut- 
ed to them, provisions which touch a right in 
existence at the passing ol the statute are not to 
he applied retrospectively in the absence of ex- 
press enactment or necessary intendment. AIR 
1927 PC 242, Bel. on. 54 Cal WN 793: ILR (1951) 
2 Cal 230: AIR 1959 Cal 512 (513) (Pr 2) (DR). 

~ Art. 227 — Scope — If retrospective. See 
'hid. Art. 226. 1959 MPLJ (Notes) 133. 

*' Art. 227 — Retrospective operation of arti- 

£ ‘See J hid. Art. 226. 1952 Cri LJ 1 : AIR 1951 

JSng 443 (I-R). 

~ "Art. 227 — Retrospective operation of article. 

‘We Interpretation of Statutes. AIR 1951 Nag 
90 (I)R). 


~ — Art. 227 — 
Court’s power of 

It is true that 

throughout the 

the High Court 


Retrospective operation — High 
superintendence — Extent. 

all Tribunals as well as Courts 
territories in relation to which 
exercises jurisdiction have been 


subjected to the superintendence of the High Court 
under Art. 227 (1) of the Constitution and that 
the power of superintendence includes the power 
of judicial interference. But there is nothing in 
the language of that Article to indicate that the 
power of superintendence was intended to operate 
(3n rights which had been finally settled prior to 
flic commencement of the Constitution. ILR (1951) 
Nag 818: 1951 NLJ 463: AIR 1951 Nag 90 (91, 92) 
(Pt C) (Prs 7, 9) (DR). 

Art. 227 — Award of Nagpur Improvement 
Trust Tribunal given before Constitution — Finali- 
ty — Nagpur Improvement Trust Act (36 of 1936), 
S. 61 (d). 

When the awards of the Nagpur Improvement 
Trust Tribunal became final and were not sub- 
ject to any challenge bv way of an appeal or a 
revision, the finality of the awards cannot be said 
to have been pul in jeopardy merely because the 
applicants chose to file untenable revision applica- 
tions and those applications were pending when 
t be Constitution came into operation. 1951 Nag 
I -I 463: ILR (1951) Nag 818: AIR 1951 Nag 90 
(91) (Pt E) (Pr 7) (DR). 


Art. 227 — Relrospectivily — Amendment of 

revision application against order passed befou 
Constitution to add reliefs under article ^ee 
Ibid. Art. 226. 1951 Nag LJ (Notes) 115. 

Arts. 227 and .167 (1) — Retrospect! vily — 
Does not alfeet order passed before the Constitu- 
tion — (Tenancy Laws — Orissa Tenants Protec- 
tion Act (III of 1948), S. II) — (Interpretation of 
Statutes) — (Civil P. C. (1908), Pre.) — (General 
Clauses Act (1897), S. 6). 

It is a fundamental rule of interpretation that 
while a rule of procedure may ordinarily have re- 
trospective effect attributed to it, provisions in a 
statute which affect existing rights cannot be ap- 
plied retrospectively in the absence of an express 
enactment to that clfcct or necessary intendment 
AIR 1927 PC 242, Ref. 

There is nothing in Article 227 indicating that 
it is intended to have retrospective effect and that 
the High Court can interfere with a right in exis- 
tence at the time of the passing of the Consti- 
tution. Consequently, though Art. 227 gives 
power to the High Court to interfere even 
with the orders which are declared final by diffe- 
rent Acts ol the Legislature and though any Act 
of a Legislature cannot affect the right vested 
in the High Court by the Constitution, such a 
right vested in the High Court does not justify 
interference with the past events so as to affect 
the vested rights of the parties. AIR 1951 Cal 
258 (SB) and AIR 1951 Nag 90, Bel. on. 


The orders passed by the Collector under S. 7 
of the Orissa Tenancy Act, 1948, which had be- 
come final by virtue of S. 11 of that Act before 
the coming into force of the Constitution, cannot 
therefore, he interfered with under Art. 227. 


Per Narasunham. J.: — Section 11 of the Orissa 
Tenants Protection Act, as it stood prior to 26th 
January, 1950, read with section 224 of the 
Govt, of India Act, 1935, conferred on the oppo- 
site party a right of immunity from interference 
by the High Court in exercise of its powers of 
superintendence over inferior Tribunals and that 
right is saved by section 6 of the General Clauses 
Act in the absence of any express provision in 
t he Constitution giving retrospective effect to Art 
227. AIR 1951 SC 217 and AIK 1953 Assam* 35 
(FB), Bef. ILR (1953) Cut 322: AIR 1953 Orissa 
274 (275, 276) (Pt B) (Prs 5, 7) (DR). 

Art.' 227— Power of High Court — Interfer- 
ence with final order passed before Constitution 
coming into force. 
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There are no express words in Art. 227 of the 
Constitution which give the High Court the right 
to interfere with a right in existence at the time 
of the passing of the Constitution: nor is there 
anything in the aforesaid article to indicate that 
there is such a power by necessary intendment. 
The High Court has, therefore, no power to inter- 
fere with a final order passed on appeal at a 
time before the Constitution came into force and 
when it had no power to interfere with such an 
order under S. 115, C. P. Code. 54 CWN 793 and 
9 L 284 (PC), Ref. to. AIR 1951 Punj 310 (310) 
(Pr 2). 

16. Territorial jurisdiction. 

• Arts. 227, 241 — Rent Controller and Dis- 
trict Judge acting under Rent Act — Jurisdiction 
of Judicial Commissioner — (Houses and Rents 
— East Punjab Urban Rent Restriction Act (3 of 
1949), Ss. 13, 15) ). 

The words ‘in relation to which’ in Art. 227 
obviously qualify the word ‘territories’ and not 
the words ‘Courts and Tribunals’. 

The Court of the Judicial Commissioner of Hima- 
chal Pradesh exercises jurisdiction in relation to 
the whole of the territories ot Himachal Pra- 
desh. The Rent Controller and the District 
Judge exercising jurisdiction under the East Pun- 
jab Urban Refit Restriction Act, 1949, as 
extended to Himachal Pradesh, are certainly Tri- 
bunals, if not Courts, and they function within 
the territories of Himachal Pradesh. Therefore, 
Art. 227 (1) read with Art. 241 confers on the 
Court of I lie Judicial Commissioner power of 
superintendence, over such Tribunals. Waryam 
Singh v. Amarnath, 1954 SCJ 290: 1954 Mad \\N 
424 : 1954 SCA 334 : 1954 SCR 565: AIR 1954 SC 
215 (216, 217) (Pt A) (Pr 12). 

Art. 227 — Single tribunal sitting at one 

place constituted by law to deal with disputes 
arising anywhere in India — High Court com- 
petent to exercise jurisdiction under Arts. 226 and 
227. See Representation of the People Act (1951), 
S. 1 16- A. AIR 1958 All 137 (I)B). 

Arts. 227, 226 — Territorial jurisdiction — 

Order by tribunal within jurisdiction con- 
firmed in appeal and revision by tribunal 
outside jurisdiction — Principle of merger 
~ Writ quashing lower tribunal’s order cannot 
be granted — Lower tribunal’s order invalid ab 
initio — Effect. See Ibid. Art. 226. AIR 1958 Ker 
357 (DB). 

Art. 227 — Territorial jurisdiction — Order 

passed by Bombay Revenue Tribunal before 1st 
November. 1956 — Territory transferred to Mysore 
State — Application before Mysore High Court— 
(States Reorganisation Act (1956), Ss. 8. 49, 69 and 
125). 

Held that the order of the Bombay Revenue Tri- 
bunal was a judicial act and as the power of 
superintendence available to the High Court un- 
der Art. 227 of the Constitution includes also the 
power of judicial superintendence the petition 
was maintainable in the Mysore High Court. It 
could not be accepted that an offending order 
executable within the territories over which My- 
sore High Court had jurisdiction was not liable 
to be interfered with merely on the ground that 
the Bombay Revenue Tribunal had ceased to 
function or exist consequent on the States Reorga- 
nisation Act. The power under Art. 227 is 
wider than in case of a certiorari under Art. 226. 
AIR 1954 SC 215, AIR 1955 SC 233 and AIR 1957 
Bom 142, Rel. on. W. P. No. 120 of 1957 (Mys) 
Disting, and Expl. The argument that the Cons- 
titutional power was saved to the High Court of 
Bombay by S. 69 of the States Reorganisation Act 


is not correct. The power of superintendence un- 
der Art. 227 could be exercised by the respective 
High Court throughout the territories of the new 

• * as from 1st November, 1956. 37 Mys 

LJ 82: ILR (1959) Mys 150: AIR 1959 Mys 108 
(110, 111) (Pt A) (Prs 4, 6, 7) (DB). 

“ 227 — Territorial jurisdiction — ■ Elec- 

tion petition — Jurisdiction to entertain writ ap- 
plication — Determination of the High Court 
which has jurisdiction. See Ibid, Art. 226. AIR 
1954 Nag 166 (DB). 

Art. 227 — Assessment of assessee under 

Commissioner of Income-tax U. P. — Order 
passed by Investigation Commission at Delhi un- 
der Taxation on Income (Investigation Commis- 
sion) Act, 1947 — That fact would not confer 
jurisdiction on Punjab High Court to entertain 
petition under Arts. 226 and 227 against the order. 
See Ibid, Art. 226. AIR 1951 Punj 74 (DB). 

17. Application under Article. 

(a) Person entitled to apply. 

(b) Parties. 

(c) Duty to make full disclosure of mate- 
rial facts. 


17. Application under Article. 

—Art. 227 — Criminal P. C. (1898), Ss. 435, 
439, and 561-A — Power to quash proceedings at 
an interlocutory stage — Objection to place of 
trial dismissed bv lower Courts — Composite 
application under Ss. 561-A, 439 and Art. 227 ■— 
Maintainability. See Criminal P. C. (1898), S. 435. 
AIR 1956 All 619. 


Art. 227 — Joint petition on common ques- 
tions of law and fact is maintainable. See Ibid, 
Art. 226. 1963 Mab LJ (Notes) 8 (Rom). 

Art. 227 — Applicability and scope — Mere 

threat to property — No ground for petition — 
(Municipalities — Bombay Municipal Boroughs 
Act (18 of 1925), Ss. 17-A and 218). 

A mere threat with no legal consequences can- 
not justify the presentation of a petition under 
Art. 227. ' 

Held, on facts that no power has been conferr- 
ed upon the Government under S. 218 (2) which 
is not possessed bv the Municipality itself. The 
only power that the Municipality has of sum- 
mary eviction of the lessee is the power that is 
conferred under S. 174- A. Therefore, till the 
situation arises where action is taken under sec* 
tion 174 -A and a notice has been served under 
S. 174-A the petition could not he maintained. AIR 
1956 Bom 408 (408) (Pr 2) (DB). 


17 la). Person entitled to apply. 

Art. 227 — Petition for writ — Who can 

maintain — Notices under S. 34 of Income-tax 
Act served on one partner of dissolved firm ■ ' 
Petition by such partner alone, though the finn 
was dissolved is maintainable — Joinder of all 
the ex partners in the petition not necessary— 
Non joinder is not fatal to maintainability. See 
Ibid, Art. 226. AIR 1963 All 444. 

Art. 227 — Election of President found to be 

void — Successful party if can be allowed to 
continue as President pending revision. See Pan- 
chavats — Madras Village Panchavats Act 
of 1950), S, 112. (1954) 2 MLJ (Andh) 44: AIK 

1954 Andhra 36. 

Arts. 227, 226 — Who can apply — Ap P* lc 0 a ' 

tion bv person on his own behali and as well 
in his capacity as secretary of unregistered 
a t i on for reduction of fares of stage 
Some of bus owners already accepting rates 
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ed by R. T. A. ■ — Relief held could not be grant- 
ed to Association as a whole it being not legal 
entity and all members not having sought relief 
— (Motor Vehicles Act (1939), S. 47). See Ibid, 
Art. 226. AIR 1953 Cal 59. 

* Art. 227 — Industrial Court making an award 

allowing Mills to work three shifts with a system 
of change over — Award not contemplating 
change over In shifts which were only partially 
worked — Differences arising between employer 
and representative union as to interpretation and 
effect of award — Matter referred to arbitration 
of persons agreed to by them — Arbitrators mak- 
ing award clarifying the Court’s award that there 
shall be no change over in partial working of 
shifts — Arbitrator's award is valid and binding 
on employees — S. 116 or S. 116-A is no bar 
to refer such matters to arbitrators — Employees 
who were not given benefit of change over from 
second shift are not entitled to file application 
under Art. 227 of the Constitution of India. See 
Bombay Industrial Relations Act, 1946 (2 of 
1947), S. 66. (1964) 5 Guj LR 969. 

Art. 227 — Petition under, for quashing order 

under S. 18, Land Acquisition Act — Death of 
applicant — If can be continued by his brother. 
See Ibid, Art. 226. AIR 1957 Ker 152 (DR). 

Arts. 227, 220 — Who can apply — (Madhya 

Pradesh Public Trusts Act (30 of 1951), Pre. 
and Ss. 4, 5, 8) — Scheme of — Order declaring 
certain institutions not to be public trusts passed 
by Registrar of Public Trusts — State Govern- 
ment if can challenge order under Arts. 226, 227. 
See Ibid, Art. 226. AIR 1958 Madh Pra 362. 

Arts. 227, 226 — Industrial Disputes — Appli- 
cation of management and of employees respecti- 
vely under Ss. 33 (2) and 33- A, Industrial Dis- 
putes Act, disposed of by single order — Emp- 
loyees alone challenging order passed on their 
application under S. 33-A — No such application 
against order under S. 33 (2) filed bv manage- 
ment — Court cannot examine the order passed 
on the application of management — Industrial 
Disputes Act (1947), Ss. 33 (2) and 33-A. See 
Ibid. Art. 226. AIR 1965 Pat 297. 

17 (b). Parties. 

Art. 227 — Revision under Art. 227 of the 

Constitution — Applicability of O. 1, R. 10. See 
Civil P. C. (1908), S. 151. AIR 1954 Andhra 36. 

Art. 227 — Pending proceeding under Art. 

227 of Constitution — Elector’s locus standi to 
come on record. See Panchavats — Madras 
Village Panchavats Act (X of 1950), S. 112. AIR 

1954 Andhra 36. 

— — Art. 227 — Revision against Election Commis- 
sioner’s decision — Death of respondent — Abate- 
ment. See Panchavats — Madras Village Pancha- 
yats Act (X of 1950/, S. 112. AIR 1954 Andhra 
36. 

Art. 227 — Parties — • Necessary parties. See 

Ibid, Art. 226. AIR 1933 Assam 129 (DR). 

■ Art. 227 — Parties challenging order of ter- 
mination passed by Health Officer — Health Offi- 
cer it necessary party. See Ibid, Art. 226. 1959 

Nog LJ (Notes) 100 (Rom). 

Art. 227 — Parties — Writ application — 
Necessary parties. See Civil P. C. (1908), O. 1, 

R. 3. AIR 1958 Cal 151. 

“ Arts. 227, 220 — Procedure — ■ Application un- 
5, e f Art. 227 challenging tribunal’s decision — 
Inbunal is not necessary party — Proceedings 
under Art. 226 — Tribunal is necessary party be- 


cause record of proceeding cannot be brought up 
without issuing notice to it. AIR 1955 NUC (Madh 
B) 3370 (DB). 

Art. 227 — Parties — Court or Tribunal whose 

order is under revision — If to be impleaded. 

In proceedings under Art. 227 in which the 
correctness of a decision of a Court or Tribunal 
is challenged, it is not necessary to make the 
Court or Tribunal a parly. 1958 Jab LJ 185. 

Art. 227 — Parties to proceedings — Order of 

appellate Authority questioned — Order one of 
affirmance — Primary authority if necessary* See 
Ibid, Art. 226. AIR 1956 Nag 65 (DR). 

Art. 227 — Parties to petition — Petition for 

writ against Election Tribunal — Government of 
India if should be ordered to he joined as party. 
See Ibid, Art. 226. AIR 1954 Nag 166 (DR). 

Art. 227 — Tribunal against whose order peti- 
tion Is made need not be made party. AIR 1960 
PunJ 432, Overruled. 

In an application under Art. 227 of the Cons- 
titution, it is not necessary to implead the Tri- 
bunal whose order is assailed and such a peti- 
tion cannot be dismissed merely lor the failure to 
implead the Tribunal concerned. AIR 1960 Puni 
432, Overruled. AIR 1962 Punj 467, and AIR 1962 
Pun j 117, AIR 1959 Punj 291 and AIR 1961 Punj 
24, Rcl. on. ILR (1962) 2 Punj 751 : 65 Pun LR 
45: AIR 1963 Punj 150 (158) (Pr 6) (DB). 

Arts. 227 and 226 — Nature of proceedings 

under — Distinction — Tribunal against order of 
which proceedings are taken under Art. 227 not 
a necessary party to the same. 

Article 227, which is for all practical purposes 
a revival of section 107 of the Government of 
India Act, 1915 is not an article which in terms 
provides lor writs, etc. In this respect it is dis- 
tinguishable from Article 226 which alone pro- 
vides lor writs, etc. Proceedings under Article 
227 are not original proceedings, for orders pass- 
ed in these proceedings are not even amenable 
to Letters Patent Appeals. Therefore, the consi- 
derations on which a Tribunal, to which a writ is 
to go under Art. 226 is held to be a necessary 
party, are not attracted in the case under Article 
227. The label of Article 227 on the petition, 
does not by itself necessitate the impleading of 
the Tribunal whose order is assailed under \rt 
227. AIR 1962 Punj 467 (470) (Pi R) (P r 13). 

Art. 227 — Omission to implead authority 

whose orders sought to he assailed — Not fatal. 
AIR 1962 Punj 117 (119, 120) (Pt A) (Pr 7). 

Art. 227 — Parties — Petition for writ of 

certiorari — Tribunal concerned not made party 
— Defect goes to the root of relief sought — Ap- 
plicability of rule to writs under Art. 227 
See Ibid, Art. 226. AIR 1960 Punj 432. 

[Overruled in AIR 1963 Punj 156 (DB).] 

* Art. 227 — Parlies — \\ ril challenging award 
of labour Court — Necessary party — Govern- 
ment. See Ibid, Art. 226. AIR 1959 Tripura 8. 

17 (c). Duty to make full disclosure of material 

facts. 

Art. 227 — Person invoking writ jurisdiction 

must make a full and candid disclosure of all the 
material facts and refrain from deliberately keep- 
ing material circumstances from the Court See 
Ibid, Art. 226. (1964) 2 Andh WR 155. 

Arts. 227, 220 — Suppression of material. 

facts by applicant — Petitioners under Arts. 226 
227 — Duties of. See Ibid, Art. 226. AIR 1965 
Rom 24. 
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Art. 227 — Scope — Petitioner must file all re- 
levant documents — If complaint is that a plea 
was not enquired into or opportunity was not 
given, all circumstances must be specifically plead- 
ed. Sec Ibid, Art. 226. 1964 Mah L;J (Notes) 61. 

Art. 227 — Application for transfer — Vague 

allegations — Criminal P. C., 1898, S. 526. 

Every application for transfer of a case should 
furnish material particulars regarding the general 
allegations contained in the application against 
the judicial authority. Mere conclusions of the 
applicant unless supported by materials accom- 
panying the application, would carry little weight 
in persuading the High Court to believe the alle- 
gations. 1952 Cri LJ 708: ILR (1951) Hyd 174: 
AIR 1951 Hyd 82 (83) (Pt B) (Pr 2) (DB). 

18. Suo motu exercise of power. 

Art. 227 — Powers of High Court to quash 

orders suo motu. See Constitution of India, Art. 
226. AIR 1958 All 154 (I)B). 

Art. 227 — Right to apply — Exercise of 

powers under Art. 227 suo motu. See Ibid, Art. 
226. AIR 1959 Andh Pra 318. 

Art. 227 — Scope — Court can suo motu 

exercise powers under. 

The power under Art. 227 can be exercised even 
suo motu by the Court as the custodian of all 
the justice within the limits of the territorial juris- 
diction and for the vindication of its position as 
such. Where in the prayers the petitioner asked 
not onlv for the writ of habeas corpus which 
was enough but also for other orders that might 
appear to the High Court fit and proper, the 
Court was perfectly justified in issuing a Rule 
under Art. 227 of the Constitution. AIR 1957 All 
414 (FB) and AIR 1958 All 154, Rel. on. 67 Cal 
WN 297 : (1963) 1 Crl LJ 579: AIR 1963 Cal 261 
(264) (Pt C) (Pr 7) (DB). 

Art. 227 — Powers of High Court — Suo motu 

interference by High Court in case of grave In- 
justice. 

Per P. N. Mookcrjec, J. : Under Art. 227 the 
High Court can even suo motu interfere in a 
proper case where a grave injustice has been 
done, or there has been a gross miscarriage of 
justice. The Constitution sets no express limit 
to the High Court’s power under Art. 227. Ob- 
viously, there should be some error before this 
power can be legitimately invoked as otherwise 
there would be case lor superintendence, revi- 
sion or rectification. ILR (1955) 1 Cal 478. 

Art. 227 — Absence of provision in statute for 

filing revision — No application under Art. 227 
filed — High Court on a revision filed whether 
would give relief under Art. 227 — Interference 
under article when would be made. See Houses 
and Rents — West Bengal Premises Rent Control 
(Temporary Provisions) Act (17 ol 19a0), S. 17 
(3). AIR 1952 Cal 192 (DB). 

19. Procedure. 

Art. 227 — Application under — Hearing of 

by Single Judge — According to the rules framed 
by the Allahabad High C<*irt the application un- 
der Art. 226 has to be heard by a bench while 
that under Art. 227 can be heard by a Single 
Judge. See Ibid, Art. 226. 1952 Cri LJ 1520 : AIR 
1952 All 843. 

Art. 227 — Procedure — Relief. 

A company made an application for a declara- 
tion against its workers that thev had gone on 
an illegal strike. Leave to withdraw the applica- 
tion and for permission to file a fresh application 
was applied for. The Court without giving notice 


to the workers allowed the application. The com- 
pany thereafter filed a fresh application seeking a 
declaration that certain specified acts of the work- 
ers amounted to an illegal strike. That ap- 
plication made under Ss. 78 and 79 of the Bom- 
bay Industrial Relations Act was ultimately allow- 
ed. The workers who moved the High Court un- 
der Art. 227 against that order contended that 
the labour Court had no power to grant the com- 
pany leave to withdraw their earlier application 
with leave to file a fresh application without 
notice to the workers. 

Held, UmU the petitioners could not in proceed- 
ings against the order on the second application 
raise the contention. The proper procedure was 
that when they came to know of the withdrawal 
of the earlier application on being served with 
the notice of the second application, they should 
have filed a substantive application against (he 
order allowing the withdrawal and raised that 
point then. (1958) 13 FJR 467 (Bom). 

Art. 227 — Procedure — Rules of Bombay 

High Court — Application Is to be decided by Divi- 
sion Bench. 

The powers of superintendence exercisable by 
the Bombay High Court according to the rules 
of that Court can be exercised only by a Divi- 
sion Bench. An application which invokes the 
powers of the Bombay High Court under Art. 227 
of the Constitution can therefore only be heard 
and decided by a Division Bench and not by a 
Single Judge. AIR 1956 Bom 323 (325) (Pt. A) 
(Pr 33). 

Art. 227 — Nature of proceedings — Applica- 

bilitv of O. 27-A — Notice to Attorney-General — * 
Necessity. See Civil P. C. (1908), O. 27-A R. 1. 

AIR 1957 Cal 702. 

Art. 227 — Procedure under — No special 

procedure is prescribed — Procedure followed 
under S. 107, Govt, of India Act, 1935, has to be 
followed — Procedure for Art. 226 and Art. 227 
should be distinguished. AIR 1955 NUC (Cal) 2074 
(DB). 

Arts. 227, 226 — Disputed question — Powqr 

to record evidence — Application for writ to set 
aside order of Accommodation Officer requisi- 
tioning for public purpose the additional room 
constructed by petitioner on the terrace of his 
bungalow — Held relying on affidavits of Acco- 
mmodation OlTicer, that the room was capable 
of being let out and was premises within the 
ambit of Bombay Land Requisition Act 1948 and 
that it was not a fit case in which evidence 
should he recorded as to the facts alleged by 
petitioner — There may however be cases where 
it would he desirable, in the interests of justice, 
that evidence should be recorded to determine the 
disputes raised in the petition under Articles 226 
and 227. See Ibid, Art. 226. (1960) 1 Guj LR 89. 

— — Art. 227 — Procedure — Counter to (lie petition 
— Signature on — Counter filed by senior mem- 
ber of Revenue Board not signed by him but by 
secretary — Matter held not of importance, since 
petitioners were not prejudiced. AIR 1955 NLL 
(Hyd) 2367 (DB). . . , • 

Art. 227 — Procedure — Affidavit — Reliabi- 

litv. Sec Ibid, Art. 226. 1963 Jab LJ 795. 

Art. 227 — Procedure — Conversion of etui 

revision application into one under Art. 227 

Permissibility. 

The District Munsif enquiring into an election 
petition under S. 19 (1) of the Madras \ illage 
Panchayats Act though acts as a persona desig 
nata is still a Tribunal and his orders can i 
questioned by means of a writ application unde 
Art. 226 of the Constitution. In such circumstances 
the High Court will not grant permission to tn 
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fjetitioner to convert the civil revision petition 
into an application under Art 227 of the Consti- 
tution 72 Mad LW G33: ILR (1959) Mad 1061: 
(1960) 1 Mad LJ 38: AIR I960 Mad 353 (357) 
(PI B) (Pr 19). 

■ Art. 227 — Stay of proceedings under Article 

under S. 4 of Mysore Tenants (Temporary Protec- 
tion from Eviction) Act — Proceedings under Art 
227 cannot be stayed — Revenue Tribunal reject- 
ing claim of landlord to evict tenant — Petition 
by landlord under Art 227 — Tenant found liable 
to eviction — High Court will not order eviction 
because of the bar against eviction created bv S. 
3, even though the bar is temporary AIR 1964 
Mys 43 (45, 49) (Pt A) (Prs 3, 16) (DR). 

Art. 227— Industrial Dispute — Application of 

management and of employees respectively under 
Ss. 33 (2) and 33 -A Industrial Disputes Act, dis- 
posed of bv single order — Employees alone 
challenging order passed on their application — 
No such application filed bv management — 
Court cannot examine the uider passed on the 
application of management. See Ibid, Art. 220. 
AIR 1965 Pat 297 (DR). 

Art. 227 — Application under — Notice to 

tribunal — Not necessary. 

In applications under Art 227 of the Consti- 
tution. there is no need for the High Court oxer 
cishig power of superintendence to give any notice 
to any party. The High Court has power of 
superintending the functions ot tiie Court below 
and it is open to the Court to call for record, 
examine it and pass such orders as it thinks lit. 
1958 RLJR 704. 

Art. 227 — Consolidation of holdings under 

S. 14 E. P. Act (50 ot 1948) — Dispute? regarding 
fragmentation of holdings cannot be considered in 
writ proceedings under Article — In proceedings 
under Article High Court would ordinarily refrain 
from holding an enquiry into disputed, facts. See 
Ibid, Art. 226. (1965) 67 Pun LR 310. 

— — Art. 227 — Procedure — Attested copy of Im- 
pugned order — Attachment with petition if 

necessary. 

Where, in the absence of appropriate rule 
on the subject, the practice of the court is to 
accept unatiested copies, failure to attach duly 
attested copy of the impugned order to a petition 
of revision under Art 227 does not entail dismis- 
sal of the petition 64 Pun LR 456: ILR (1962) 2 
PunJ 439: AIR 1902 Punj 490(491) (Pt C)(Pr 7). 

-Art. 227 — Proceedings under are not original 

proceedings for orders passed in them are not 
even amenable to Letters Patent appeals AIR 1962 
Punj 467 (470) (IM R) (Pr 13). 

Art. 227 — Attested copies or orders of judicial 

or quasi-judicial tribunals — Filing of — Omis- 
sion not sufficient to non-suit petitioner. 

In petitions under Art 227 of the Constitu- 
tion copies of the orders of tin* judicial or quasi- 
judicial tribunals should he duly attested copies. 
Pot in the absence of definite rules in Punjab 
High Court if the High Court has aceev'ed t he 
copies not duly attested, the petitioner should not 
he non suited for this omission alone. AIR 1962 
p unJ 117 (120) (Pi C) (Pr 8). 

Arl. 227 — CMI P. C. (1908) S. 115— \ppli- 

cnllon under both provisions — High Court can 
restrain lilal emirl from proceeding wllh suit in 
whieh it has wrongly assumed jurisdiction. 

Where n suboi dinatc Court assumes jurisdic- 
tion in a suit under C. P. C. S. 92 even though the 
^uit is not in conformity with llic consent ol the 
IVnl. 4.] i n. D. 63. 


Advocate General and the defendant applies to 
the court in revision under C. P. C. S. 115 as 
well as under Constitution Art 227, the High 
Court can under Art 227 interfere even at this 
stage and restrain the lower court from proceed- 
ing with the suit. 

Semblc. Interference would be permissible 
even under C. P. C. S. 115. Observations in AIR 
19., 9 SC 492 Rel on. AIR 1953 Raj 137 Dist. 1962 

Raj LW 188: ILR (1961) 11 Raj 898. 


20. New plea. 

Arts. 227, 226— New plea of mixed question of 
law and fact — Question whether document was 
duly registered under l'. P. Tenancy Act so as 
to be admissible in evidence not raised in Courts 
below cannot be raised in proceeding under Arts. 
226 and 227. See Ibid, Art. 226. AIR 1959 All 13. 

Arl. 227 — New point. 

A contention not raised by the petitioner in 
bis revision application before the Bombay 
Revenue Tribunal cannot be allowed to be 
raided lor the lirst lime in an application 
under Art 227 for setting aside the order 
<>l the Tribunal. 61 Rom LR 150: ILR (1959) Rom 
629. 


Art. 227 — Revision petition under— New pica — 
Determination of tenancy under Public Premises 
(Eviction of Unauthorised Occupants! .VI. 1958 — 
Objection to validity of determination of tenancy’ 
as it was governed by W’. E. Non-Agricultura! 
tenancy Act, 1949, specifically abandoned before 
appellate authority and no record to show that 
it was raised before Estate Olli.er — Notire to 
quit not on record — Point neither taken nor in- 
dicated in petition — As decision on this point 
would involve decision on question of facts which 
were not averred or agitated at anv time before, 
it cannot he allowed to urge — Petitioner can be 
allowed to agitate even at this stage if no further 
evidence is necessary for decision of point of 
law. AIR 1964 SC 859, Rel. on. (1965) 69 Cal WN 
1035 (DR). 

Art. 227 — New point — Mixed question of 

law and fact — Point not taken in lower Courts — 
Point c.mnot be allowed to be raised lor first tune 
in revision. 68 Cal WN 485: (1964-65) 26 FJR 
221: (1965) 1 Lab LJ 380: AIR 1964 Cal 285 (286) 
(Pi R) (Pr 4). 

Art. 227 New plea — Court will not allow 

anv party to introduce new facts in a proceeding 
under Art. 227. (1959) 63 Cal WN 976: I960 Cal L 
Jour 40: ILR (1960) 1 Cal 745: AIR 1960 Cal 378 
(380) (Pt R) (Pr 11) (I)R). 

Art. 227 — Sales Tax — Question whether 

turnover exceeds taxable limit — Question of 
fact — Cannot he allowed for first time in writ 
petition. See Sales Tax — C. P. and Rerar Sales 
Tax Act (21 ol 1917), S. 11. AIR 1964 Madh Pra 
161 (DR). 

Art. 227 — Objection not taken before the 

Tribunal, cannot be allowed to be taken before 
High Court in writ proceedings See Ibid, Art ‘>20 

1964 MI L) (Notes) 168. 

• Art. 227 — Question not raised before pan- 

elh'val — I: cannot be raised for the lirst lime 
in High ('milt — A, t rnalive reined \ no bar to 
petition under Art 226. See Ibid, Art. 226 1062 

MI'L.1 (Notes) 1 26. 

Ai l. 227 — New point — Application bv ten 

ant under S. 29 M i Rombav Tenancy and Agricultu- 
ral Lands Act lor restoration ot possession of 
lands on allegation ol bis unlawful dispossession 
by landlord and bis alienee — Point about sur- 
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render of lands by tenant applicant in favour 
of landlord before the latter sold them, raised by 
alienee for first time in revision before Revenue 
Tribunal — Tribunal holding that surrender was 
not in accordance with law and it was therefore 
ineffective — Question held was unnecessary for 
the Tribunal to have gone into, and could not 
be urged before High Court in application under 
Art 227 of the Constitution. 

Contention that S. 29 (1) of the Bombay Act 
was not applicable which also was raised for 
first time before Tribunal, involved question of 
facts and could not be entertained in application 
under Art. 227. (Tenancy Laws — Bombay Tena- 
ncy and Agricultural Lands Act (07 of 1948) Ss. 
5 (3) and 29 (1)). ILK (I960) Mys 1. 

Art. 227 — New plea — Plea not raised before 

Election Tribunal — If can be raised. See Ibid, 
Art. 226. AIR 1957 Mys 76 (DB). 

Art. 227 — New case — Petition under S. 66 (4) 

Income-tax Act read with Arts 226 and 227 of 
the Constitution — New case sought to be made 
out during arguments — Competency. See Income- 
tax Act (1922), S. 66 (4). AIR 1957 Punj 284 
(DB). 

Court-fees. 

• Art. 227 — Application under — Court-fees. 

See Court Fees Act (1870), Sell. 2 Art. 1 (D) 
(iii). AIR 1955 Him Pra 41. 


Estoppel 

Art. 227 — Industrial dispute relating to fixa- 
tion of fair wages and provision for gratuity 
scheme — Employees objecting to admission of 
evidence of paying capacity on unit basis — 
Held it was too late for them to ask lor a re- 
mand of the case in the writ proceedings for a 
Iresh decision by tribunal alter receiving evide- 
nce of paying capacity on unit basis. See Ibid, 
Art. 226. AIR 1962 Madli Pra 172 (DB). 

Art. 227 — Estoppel against applying— Objec- 
tion to the jurisdiction of the Tribunal not raised 
before it — Person taking chance ot obtaining 
favourable decision — lie cannot later urge want 
of jurisdiction by the Tribunal. See Ibid, Art. 
226. 1361 MPLJ (Notes) 270. 

Arts. 227, 226 — Submission to or acquiesc- 
ence in jurisdiction — (Panchayat — M B Pan- 
chayat Vidhan (58 of 1949). Ss. 75, 89). See 
Ibid, Art. 22t> 1957 Crl LJ 759: AIR 1957 Madli 

Pi a ’ 58 (DB). 

Arts. 227, 226— Evidence Act (1872), S. 115 — 

Bias — Failure to raise objection — Estoppel. 
See Evidence Act (1872), S. 115. AIR 1957 Pat 732. 
Arts. 227 and 226 — Applicability — (Evide- 
nce Act (1872), S. 115). 

As a matter ot principle a party denying the 
jurisdiction of a particular Tribunal and succeed- 
ing in that plea cannot deny the truth of that plea 
in subsequent proceedings before another Tribu- 
nal. AIR 1931 Oudh 123; AIR 1914 Cal 143, Rel. 

Therefore where in a suit for eviction the 
defendant pleaded and succeeded on the ground 
that the civil Court had no jurisdiction because 
of the bar imposed by the provisions of the 

Rent Control Act he should not be permitted to 
plead inconsistently before the Rent Control autho- 
rities that they had no jurisdiction to order 
•eviction . Where the Rent Control authori- 
ties commit the legal error of permitting 
the tenant to raise that inconsistent plea 
ami declines to exercise the jurisdiction vested in 
them under the Rent Control Act the more ap- 

propriate article under which remedy is to be 
given is Art 227 and not Art 226 of the Consti- 
tution. 1955 BUR 47 : AIR 1955 Pal 198 (198, 

m) (Prs 3, 4) (DB). 


Res judicata, 

Art. 227 — Res judicata — Dismissal of muni- 
cipal employee — Without previous approval of 
Government — Collector holding that the emplo- 
yee was a permanent employee setting aside dis- 
missal order on the ground it was bad in the ab- 
sence of Government's approval — Municipality's 
writ application to quash Collector's order — 
High Court also holding in such proceedings that 
the employee was a permanent one — Munici- 
pality again passing resolution dismissing the em- 
ployee without Government's previous approval— 
Held that in the proceedings to set aside the 
second order it was not open to the municipa- 
lity to contend that the employee was a tempo 
rary one and hence no previous approval of Gov- 
ernment was necessary. See Ibid, Art. 226. 19M 
MPLJ 30. 

Art. 227 — Successive applications — (Civil 

PC (1908), S. 11 — O. 23, R. 1. See Ibid, Art, 226. 
AIR 1956 Punj 157. 

Objection to jurisdiction 


Art. 227 — New plea of — Objection to juris- 
diction of Tribunal not raised before it — It can- 
not be taken on an application under Arts. 226 
and 227. See Ibid, Art. 226 AIR 1960 Bom 21t 
(DB). 

Art. 227 — Objection to jurisdiction of Tri- 
bunal whose order is challenged. See Ibid, Art. 
226. AIR 1959 Bom 538 (DB). 

Art. 227 — New plea — Want of jurisdiction- 

objection as to — If can be taken in petition 
under Arts. 226, 227 for the first time. See Ibid, 
Art. 226. AIK 19G1 Ker 117 (DB). 

Art. 227 — Case under Motor Vehicles Act — 

Appellate authority constituted with two members 
— Objection to hearing of appeal by single mem- 
ber not raised at the time by appellant — He can- 
not raise it subsequently by application under Arts. 
226 and 227 See Ibid, Art. 226. AIR 1965 Madb 
Pra 113 (DB). 

Art. 227 — New plea — Question of jurisdiction 

not raised before subordinate tribunal cannot be 
made basis of petition. See Ibid, Art. 226. 196t 
MPLJ 701. 

Arts. 227, 220 — Proceedings under — Objec- 
tion as to jurisdiction — When cannot be raised 
for first time. See ibid, Art. 226. AIR 1958 Pat 120« 


Arts. 227, 226 — Panchavats — Bihar Pan- 
chayat Raj Act 1947 (7 ol 1948), S. 6;> Scope- 
Suit for declaration of title and recovery of 
possession — Jurisdiction — Objection not taken 
before Gram Cute hery — Effect — (Civil PC 
(1908), Ss. 9 and 21). See — Panchayats — Bihar 
Panchayat Raj Act (1947) (7 of 1948), Section 65. 
AIR 1958 Pat 105. 


Art. 227 — Objection to jurisdiction not raised 

before lower Court itself — Power of High 
Court to interfere when there is patent ant 
total want ol jurisdic tion in the lower Court. See 
Ibid, Art. 226. AIR 1954 Pepsu 190. 

Art. 227 — Objection about jurisdiction of 

Tribunal — Objection not taken before Tribunal 
— Whether can be allowed in proceed* 
ings under Arts. 226 and 27 beiore High Courr. 
See Industrial Disputes Act (1947), S. 10. 

(1903) 2 Punj 28. 

21. Appeal. 


— Interlocutory order passed 
ieh‘ Court’ hTwrit proceedings — I^rfer^ 


Arts. 227, 226 


SC 398. - 

• Art. 227 — Special appeal aC uins ' ord 0 e , r _ ^ 

High Court on application under Art. 
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Exercise of power under Article bv Supreme Court 
See Ibid, AH. 136. 1967 Cri LJ 998 : AIR 1967 SC 

* 12 . 

Art 227 — Appeal — Order of single Judge 

dismissing petition — Appealability. See Ibid, Art 

226. AIR 1957 All 671 (DR). 

Arl. 227 — High Court Rules and Orders — 

(Allahabad) Rules of Court (1950), Chap. VIII, 
R. 5 — Civil P. C. (1908). O. 17, R. 1 — Order 
of adjournment on furnishing security — Petition 
under Art 227 against order rejected by Single 
Judge — Appeal — Maintainability — (Words 
and Phrases — Judgment). Sec High Court Rules 
and Orders — (Allahabad) Rules of Court (1950), 
Ch. VIII R. 6. AIR 1956 All G72. 


Art 227 — C ivil proceeding — What consti- 
tutes — Notice under S. 34 (1) (a) Income-tax 
Act (1922) — Writ petition under Art 226 of the 
Constitution for quashing notices — Appeal under 
AH. 133. See Ibid, Art. 133. AIR 1964 Rom 110. 

Art. 227 — Question of interpretation — Certi- 
ficate for appeal to Supreme Court — Compe- 
tency. See Ibid, Art. 132 (1). AIR 1958 Cal 679 

(DB). 


Art. 227 — Letters Patent (Cal), Cl. 15 — • 

Order made in exercise of powers of superin- 
tendence — (Civil P. C. (1908), S. 115). See 
Letters Patent (Cal.) CL 15. AIR 1953 Cal 63G. 


Art. 227 — Jurisdiction of High Court under 
Constitution, Art. 227 — Not original but revi- 
sional — Judgment of single judge in proceed- 
ings under Art. 227 — Not appealable. See Kerala 
High Court Act 11958), S. 5. 1961 Ivcr Li 823. 

— Arl. 227 — Revision held under Section 115 
Civil P. C. and Art. 227 — Disposal by single 
Judge — Appeal. See Letters Patent (Madras), 
Cl. 15. AIR 1955 Mad 287 (DR). 


Arl. 227 — Order of Magistrate on applica- 
tion under Section 87. Religious endowments Act 
• — Revision — Order of single Judge — Appeal — 
Maintainability. See Lellers Patent (Madrasi 

Cl. 15. 1955 Crl U 323: AIR 1955 Mad 72 (DR). 


Art. 227 — Orders passed in proceedings arc 

not even amenable to Letters Patent appeals. AIR 

1962 Pun] 467. 

Aits. 227, 226 — Letters Patent l Punjab), 

(1919), Cl. 10 — Decision of single judge under 
Art. 221) quashing certain order — Further direc- 
tion added under Art. 227 — Appeal against order 
under Art. 226 not barred. See Letters Patent 
(Pun j) (1919), Cl. 10. AIR 1961 PunJ 24. 

Arts. 227, 226 — Supervisory jurisdiction of 

High Court over Rent Control Tribunals 

— Application by landlord under Arts. 
226 and 227, Constitution of India to 
quash order of appellate authority under Delhi 
Rent Control Act, fixing standard rent — Applica- 
tion treated as one under Art. 227 and dismissed 
• — Appeal under (3. 10, Letters Patent (Punjab) 
•“-Whether competent — (Letters Patent (Puniah), 
C. 10) — (Houses and Rents — Delhi and Ajmer 
Merwara Rent Control Act (1917), S. 7-A). See 
Ibid. Art. 226. AIR 1959 Ptinj 291 (DR). 

Arts. 227, 220 and 133 (1) — Proceeding whe- 
ther of civil nature — How to determine — Pro- 
ceeding of civil nature — Jurisdiction under Art. 
226 (> r Art. 227 invoked — Proceeding whether 
ceases to he civil. See Ibid, Art. 133 (1). AIR 
1959 Pun] 58. 

~ Art. 227 — Decision bv single Judge — Letters 
Patent appeal is not competent — (High Court) 

— Practice. AIR 1955 NUC (PunJ) 4025. 


22. Rules of High Court. 

Art. 227 (2) (b) — High Court Rules and 

Orders, (Allahabad) — General Rules (Civil), Rule 
15 — Plaint written not in Hindi but in English 
— Plaint is valid in spile of Rule 15. See High 
Courts Rules and Orders — (Allahabad) General 
Rules (Civil), Rule 15. AIR 1963 All <>4G (DB). 

— — Art. 227 (3) — Special agreement to charge 
higher fees — Validity. See High Court Rules and 
Orders — (Calcutta) Original Side Rules, (Chap 
36, Rule 4). AIR 1955 Cal 319. 

— - — Art. 227 — Administrative powers of the Dis- 
trict Judge — Inlerierence in the discretionary' 
powers ot Subordinate Courts in fixing dates of 
hearing by administrative orders not valid — • 
Proper procedure lor interference — Matter 
should be brought to notice of High Court for 
framing rules. See Manipur Courts Act (1935), 

S. 20. AIR 1962 Manipur 24. 

23. Lxemptlon of military Courts and 

Tribunals. 

Arts. 227 (4), 22G — Tribunal constituted bv 
law relating to army — High Court's power of 
superintendence. See Ibid, Art. 220. AIR 1958 
Truv-Co. 7. 

ARTICLE 228 
SYNOPSIS 

(Constitution of India, Art. 228.) 

1. Scope and object of the Article. 

2. "Case pending in a Court subordinate to It". 

3. ‘‘Court subordinate to It." 

4. "Involves a substantial question of law as to 

the Interpretation of this Constitution." 

5. "The determination of which is necessary for 

Hie disposal of Ihe ease." 

6. Onus of proof. 

7. Retrospective elTeet. 

8. Appellate side of the High Court. 

9. Who can move Ihe High Court. 

10. Procedure of High Court under Ibis Article. 

L Scope and Object of (he Article. 

—Art. 228 (a) and (b) — Transfer of ease by 
Chief Justice lo Division Bench, for deci- 
sion of question of law — Direction that only 

that question should he decided by Bench 

Direction held could he ignored — Bench could 
decide whether to act under Cl. (a) or Cl. ( b 1 
of Arl. 228. 

Where the Chief Justice of the High Court 
directed the transfer of a case to the Division 
Bench for decision of the question of vires of 
Section 15J-A, Penal Code but expressly said in 
bis order that only that question shall be decid- 
ed bv the Bench. 

Held, that t lie Chief Justice who was acting 
under Part I of Art. *228 could not have passed an 
order restricting Ihe discretion of the Bench. The 
Bench was completely free to act either under 
rl - (a) Cl. (hi of Art. 228 and thus eilher 
dispose of the whole ease itself or determine the 
question of law alone. It is onlv after the case 
had been heard on merits that t he Court would 
he in a position to decide whether to dispose of 
the case itself or to decide the question of law 
alone. That being so the direction of the Chief 
Justice could he ignored. 1963 All LJ 21: 1963 
All W R (IIC) 87: 1963 All Cr R 80: (1963) 2 Crl 
I J 4: AIR 1963 All 335 (336) (Pt A) fP r 21 
( 1 ) 0 ). 1 1 

Art. 228 Article does not empower a flower 
Court to make a reference. AIR 1955 NUC (Madh 
Bha) 3401. 
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Art. 228 \ alidity of M. B. Police Act ques- 

tioned in suit which lies in Civil Court — Fact 
that question would be referred under Art. 228 
cannot warrant holding that rcmedv of suit is 
not as ellective, beneficial and convenient as on 
an application under Art. 226. Sec Madhya 
Bharat Police Act (76 of S m. 2007), S. 12. See 
Ibid, Art. 226. AIR 1953 Madh Bha 222 (DB). 

Art. 228 — Decision of constitutional ques- 
tion (validity of Bihar Mica Aet 1947), must be 
necessary for decision of ease — High Court not 
in position to know whether decision of such ques- 
tion would he necessary — Case will not be with- 
drawn — Applicability of Section 432, Cr. P. Code 
— (Cr. P. Code (1898), S. 432, as amended). 

Three conditions must be t'ul tilled before Art. 
228 of the Constitution can apply; the first con- 
dition is that there must be a case pending in the 
Court subordinate to the High Court; secondly 
the case must involve a substantial question of 
law as to the interpretation of the Constitution 
or the Government ol India Act, 1935, thirdly, the 
determination of the question of law must be 
necessary for the disposal of the case. Once these 
three conditions are fulfilled the Article requires 
that the High Court shall withdraw the case and 
then may either dispose of the case itself or 
determine the question of law and return the 
case to the Court from which the case has been 


of the Constitution. In one sense Section 432, 
Cr. P. Code, is wider in its effect, and in another 
sense it is narrower than Art. 228 of the Con- 
stitution. Art. 228 of the Constitution relates to 
a case which involves a substantial question of 
iaw as to the interpretation of the Constitution 
the determination of which is necessary for the 
disposal of the case. Section 432, Cr.‘ P. Code, 

any Act, Ordinance, Regu- 
lation etc., and is not confined merely to an 
interpretation of the Constitution or of the Gov- 
ernment of India Act, 1935. Art. 228 applies as 
soon as the case involves a substantial question 
of law as to the interpretation of the Constitu- 
tion, the determination of which is necessary for 
the disposal of the case. Section 432, Cr. P. Code, 
applies when not merely there is a question as 
to the validity of any Act, Ordinance, Regulation, 
etc., the determination of which is necessary -for 
the disposal of the case, hut when the Court is 
ot opinion that such Act, Ordinance, Regulation, 
etc., is invalid or inoperative but has not been 
so declared by the High Court or by Ihe Supreme 
Court. Therefore, the scope and effect of Sec- 
tion 432, Cr. P. Code and Art. 228 of the Con- 
stitution arc not the same; they do not cover the 
same ground, and one does not necessarily control 
the other. 1954 Cri LJ 1265: AIR 1954 Pat 387 
(390) (PI B) (Pr 7). 


withdrawn, etc. So lar as withdrawal of the case 
is concerned the Article is mandatory as soon as 
the conditions laid down therein arc fulfilled. 

The High Court must he satisfied that flic deter- 
mination of the question of law as to interpreta- 
tion of the Constitution ( the validity of Bihar 
Mica Act. 1947 in (he instant case) is necessary 
lor the disposal of the case. If the suit can he 
disposed of on the oilier questions raised, Art. 228 
will not apply. Usually the High Court will not 
act till the point is clear and will wait for the 
other issues to b decided. A'n 9 >2 Mad 20, Ref. 

There is another aspect of the matter. Section 
432, Cr. P. Code which was recently enacted lavs 
down inter alia that where any Court is satisfied 
that the case pending before it involves a ques- 
tion as to the validity of any Art the determina- 
tion of which is necessary for the disposal of the 
case and is of opinion that such Act is invalid 
or inoperative but has not been so declared by 
the High Court to which that Court is subordin- 
ate or by the Supreme Court the Court shall state 
a case setting out its opinion and the reasons 
therefor and refer the same lor the decision of 
the High Court. Though there is difference in 
scope of the two provisions, Art. 228 of the Con- 
stitution and Section 432, Cr. P. Code, S. 432 has 
some relevancy. Where the High Court does not 
yet know it the constitutional question as to the 
validity of the Bihar Mica Act. 1917. is really 
necessary for the disposal of the ease if however 
the constitutional question does arise on the case 
and tin* Court is of opinion that the Bihar Mica 
Act, 1947, as amended from time to time or any 
provision thereof is invalid or inoperative Section 
432, Cr. P. Code, makes it obligatory on the Court 
to make a reference to the High Court. In these 
circumstances the High Court is not obliged at 
this stage to withdraw the case from the sub- 
ordinate Court. 1954 Cri LJ 126a: AIR 1954 Pat 
387 (389, 390) (Pt A) (Prs 4, 6, 7). 

Art. 228 — Scope compared with scone of 

Section 432, Cr. P. Code — (Cr. P. Code (1898), 
Section 432). 

Art. 228 of the Constitution and Section 432, 
Cr. P. Code (as recently amended) do not cover 
the same ground and it cannot he said 
that Section 432, Cr. P. Code, coutrols Art. 228 


® Art. 228 — Exercise of powers under — 

High Court, how may be moved. 

Art. 228, Constitution of India, docs not say how 
Ihe High Court is to be moved for the exercise 
of its powers but obviously it can be moved 
either bv l he parlies or by the subordinate Court 
in which the case in question is pending. Rulia 
Ram v. Sadh Ram, ILR (1952) Paliala 1: AIR 
1952 Pepsu 1 (1, 2) (Pr 1) (FB). 

Art. 228 — Vires — Decision as to constitu- 
tionality — Election tribunal cannot decide 
question. See Interpretation of Statutes. AIR 1955 
NIC (EP) 5800. 


Art. 228 — Prosecution of person for viola- 
tion of some section or rule — Procedure to be 
followed — (Criminal P. C. (1898), S. 435). See 
Ibid, Art. 226. 1953 Cri U 549: AIR 1953 PunJ 

77 (DB). 

Arts. 228, 226 — Another remedy open — Op- 
posite party in suit under Rajasthan Premises 
(Control of Rent and Eviction) Act, 1950,^ con- 
tending that Act offended against Arts. 14, 15 .and 
19 (1) ( f ) — Proper course is to apply to High 
Court under Art. 228 — Opposite party can also 
lake advantage of Section 113, C. P. Code 
High Court will not interfere under Art. 226 —- 
(Civil P. C., (1908), S. 113). See Ibid. Art. 226. 
AIR 1955 NIC (Raj) 2184. 



' Case pending In a Court 

to Ik” 


subordinate 


Art. 228 — “Case pending in a Court sub- 

rdinalc to il— Proceedings pending before Dist- 
rict Magistrate under Section 49 M. B. I ollce Act 
- (Madhva Bharat Police Act (70 of tOoO). Sec- 
ion 49 (2)) — (Criminal Procedure Code (1NJSR 

ection 6). 

Arf °°8 of the Constitution relates to transfer 
3 the High Court of a "case pending in a Court 
ubordinate to it." The proceedings Piling 
efore the District Magistrate muter Section 49 
2), M. B. Police Ac! cannot on any reasoning 
c regarded as proceedings in a case pending m 

Court as Ihe District Magistrate acts as an ex 
cutive officer under the Act, and not uuder me 
riniinal Procedure Code. 19o7 Cri LJ 8 j4. 
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J ^ 442 : 12^1 Madh Pra Arts. 228, 227 — Pent Controller — Transfer 

97 (98) (Pr 2) (DR). of proceedings. 


Art. 228 — Applicability — Conditions neces- 
sary for — Question regarding the constitutional 
validity of Section 57 of tile Madras Hindu Reli- 
gious Endowments Act — Fit case for withdrawal. 

For Art. 228 of the Constitution to apply three 
main conditions must exist. They arc — (1) A 
suit or case must be actually pending in a Court 
subordinate to the High Court. No one can move 
the High Court under Art. 228 staling that such 
a suit or case is intended to be tiled. It must he 
actually filed and must he pending. If it has 
been dismissed or disposed of already Art. 228 
will not apply. 

(2) The High Court must he satisfied that it 
involves a substantial question of law as to the 
interpretation of the Constitution. It should really 
involve such a question. A mere frivolous allega- 
tion that such a question is involved will not 
do. 

(3) The High Court must be satisfied that the 
determination of that question is necessary lor the 
disposal of the case. If the suit can he disposed on 
the other questions raised (like limitation, non- 
maintainability by a single person when a repre- 
sentative suit has to he tiled under the law, etc.) 
Art. 228 will not apply. I siially the High Court 
will not act iill thi'* point is clear, and will wait for 
the other issues m he decided. Of course, where 
it is clear it will act at once. 

Where a suit is pending in a Court subordinate 
to the High Court whatever the reason he for its 
pendency, whether mischievous and selfish petitions 
hv the plainliirs, or petitions filed by them bona 
tide in the ends of justice, the High Court can 
interfere. 

1 he Appellate Side has jurisdiction especially 
when the matter arises from the molTussil Courts 
and all the more so where the High Court can 
act under Art. 228 (b) and does not decide to trv 
and dispose of the suit under Art. 228 (a). 

W here a scheme is framed under .Section 57 of 
the Madras Hindu Religious Endowments Act and 
the issue is raised as to the constitutional validity 
of the section as it was alleged to olTend Arts. 
15 and 20 of the Constitution hv discrimination 
against Hindus alone by subjecting their endow- 
ments alone to regulation and control by Govern- 
ment oiricers and corporations it is a fit case for 
withdrawal under Art. 228 (b) to High Court for 
decision of the question of* law and returning it 
to the subordinate Court as soon as the question 
of law is decided. 04 L\Y 982: (1951) 2 MLJ 511: 
AIR 1952 Mud 20 (21, 22) ( Pis A, B) (Pm 0, 10). 

Art. 228 — Employes’ State Insurance Act 

(1948), Section 73-B (I) — Authority appointed 
under — If Court — Withdrawal of proceedings. 

The authority appointed under Section 73 B it), 
Employees’ Stale Insurance Act, 1918 is not a 
Court and as the transfer of a case to the High 
Court provided lor by Art. 228 refers only to a 
case pending before a subordinate Court it is not 
possible to withdraw the proceedings before the 
Court under Art. 228. AIR 1959 Sau 90 (97) 
(Ft B) (Fr 5) (DB). 

3. “Court subordinate to it." 

Arts. 228, 234, 237 and 227 — Subordinate 

Courts — Essentials of — (Civil IE C. (1908i, 

*Ss. 1 15 and 3). Sec ibid. Art. 234. AIR 1957 Ail 
495. 

[Overruled in AIR 1902 All 315 (I'll.) J 
— -Art. 22(8 — Court subject to supervisory juris- 
diction ot High Court — Whether a ‘subordinate 
Court". See Contempt of Courts Act (1952), S. 3. 

AIR 1950 All 258. 

[Overruled in AIR 1962 All 315 (FB.) J 


Arts. 227 and 228 occur in juxtaposition indicat- 
ing thereby that they are not intended to sene 
the same purpose. Art. 227 cannot comprehend 
a power which is specifically embodied in Art. 
228. When an application for transfer is made, 
it must come only under Art. 228 and that Article 
makes no mention ol Tribunals, though Tribunals 
are specifically referred to in Art. 227. The power 
of superintendence conferred hv Art. 227. it is 
no doubt true is both judicial and administrative. 
But it does not comprehend a power to with- 
draw to the file of the High Court, a case pend- 
ing bet ore a Statutory Tribunal. The House Rent 
Controller is not a Court. Hence the High Court 
has fio power under Arts. 227 and 228 of the 
Constitution ot India to transfer an application 
tiled under the Madras Buildings (Cease and Rent 
Control) Act from the tile of the Rent Controller 
to t he High Court. Case-law discussed. ILR 
(1955) Andhra 202: 1955 Andh \YR 120: AIR 
1955 Andhra 85 (85, 87) (Trs 1, 1 1 ). 

Art. 228 — Suit pending in subordinate Court 
Substantial question of validity of Aet involved 
— Application for transfer. 


Ai tit le 22 iS oj (lu* Constitution is mandatory and 
its object is to obtain the decision ol the highest 
Court in the Stale in view of the importance of 
constitutional questions raised at the earliest op- 
portunity, and no narrow interpretation should 
he adopted which may defeat its purpose, special- 
ly when the High Court otherwise also enjovs 
larger powers ol tiansfer ot suits pending in 
subordinate Courts. 


In an application under Art. 228 of the Con- 
stitution ol India, in which the petitioner, who 
was the plaintill in the suit, praved for transfer 
ol suit pending before the Subordinate Judge at 
Dhubri, to the High Court, it was alleged that 
(lie said suit instituted by the petitioner involved 
substantial questions of law as to the interpreta- 
tion ot the Constitution, and that the determination 
ol the said questions was essential for the disposal 
ot the case. I he plaint showed that the ques- 
tion of the validity ol the legislation, namely, the 
Assam State Acquisitions of Zamindaris Act, 1951, 
in its relation to the Constitution, was a sub- 
stantial question of law which might arise for dis- 
posal in the ease. I he Government, which was 
a dclendant, to the suit, contended that so far 
no written statement had been tiled in tin* suit 
and no issues had been settled, and it was, there- 
fore. premature at this stage to find out whether 
or not the case would he concluded hv certain 
other points raised therein: if those other points 
were decisive of the case, then it would he wholly 
unnecessary to adjudicate upon the constitutional 
questions raised therein; 

Held, that in special cases it might perhaps he 
desirable to stay one’s hands before acting under 
Art. 228; hut this did not necessarily mean that the 
High Court should wait until ail the other issues 
had been decided, lor in that ease, the object of 
the transfer under \rt. 228 of the Constitution 
would he rendered ineffective; 

(2) that it would he desirable in the circums- 
tances of the case to grant the prayer of the 
petitioner and to trms.Vr the case to the Hi"h 
Court. AIR 1951 Rat 387; AIR 1952 Mad ‘>0 
I \pl. ILR (1955) 7 Assam 114: AIR 1955 Assam 
154 (150) (Prs 4, 5) (DB) 

Art. 22v8 Applicability — Fransfer cannot 
he ordered unless ingredients of Article are satis- 
fied. AIR 1955 M C (Runj) 5727 (DB). 

Art. 228 — 'Courl subordinate to it.’ 
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I <>>\er of withdrawal in Art. 228 has been given 
onlv in respect of case pending before Courts 
alone, which were subject to appellate or ordinary 
re vision al jurisdiction of High Court and not 
before tribunals. 1 he Anti-Ejectment OlTicer deal- 
ing wilh cases under Section 7 of the Rajasthan 

Tenants) Ordinance, 1940, cannot 


(Protection ot 
be said to be 
Court' within 
Constitution. 


a ‘Court subordinate to the Ilish 


the meaning of Art. 228 of the 
lie constitutes onlv a tribunal 
invested with quasi- judicial functions. The cases 
before him cannot, therelore, be withdrawn under 
Art. 228. 1955 Raj LW 170: ILK (1954) 4 Raj 

577: AIR 1954 Raj 185 (188) (Pt A) (Pr 10) (DR). 

4. “Involves a substantial question of law 
as to the interpretation of this 

Constitution.” 

• Ar *. — Applicability — Suit by schedul- 

ed hank on mortgage — Defendant claiming 
rebel under U. P. Zamindars' Debt Reduction Act 
and contesting validity of S. 2 (f) of the Act on 
the ground that it was discriminatory — Held, Art. 
228 applied as question of interpretation of Con- 
stitution was involved. See Civil Procedure Code 
(1908). S. 113. AIR 1958 SC 293. 


Art. 228 — Separation of void 

vision — Question depends not on 
Constitution but on construction 
(Debt Laws — L. P. Zamindars' 
Act. 1952 (15 of 1953). S. 2 (f). 
13 (2). AIR 1959 All 035 (DR). 


portion of pro 
interpretation of 
ot statute — 
Debt Reduction 
See Ibid, Art. 


~ 228 — Applicability — “Substantial ques- 

tion of law as to the interpretation of the Con- 
stitution — Meaning of — Whether Section 23, 
Rhopal Public Safety Act and Section 5 of the 
Rhopal (Administration) Order are ultra vires, and 

void under Art. 13 of the Constitution — Nature 
of. 

’I he essentials for the application of Art. 228 
ol the Constitution are: (1) the existence of a 
question of law: (2) such question must he a sub- 
stantial question: and (3) such question must be 
as to the interpretation of the Constitution. 

Interpretation has to he distinguished from ap- 
plication and means applying closely with diligence 
and nothing more whereas interpretation is the 
act ol making intelligible what before was not 
understood, not obvious, or was ambiguous. It 
is the method bv which the meaning of the 
language is ascertained. No resort to interpreta- 
tion can he had when the meaning is clear and 
free from doubt. Where the questions of law 
invohed art* (1) whether S. 23. Rhopal Public 
Safety Art. 1947, is ultra vires of Art. 19 (1) (a) 
read with Art. 13 of the Constitution and (2) 
whether Section 5 ol the Rhopal Administration 
Order, 1949, is ultra vires or void under Art. 13 
of the Constitution, the utmost that the Court 
has to do is to find out whether the questions 
fall within the purview of the said Articles or 
arc repelled bv them. In such a case no question 
is involved as to the interpretation of the Con- 
stitution and hence Art. 228 does not apply. 53 
Cri LJ 78: AIR 1951 Rhopal 9 (10) (Prs 3, 4). 


Art. 228 

opinion that 
P. C. (5 of 

200 . 


— No reference lies when Judge is of 
impugned Act is valid. See Criminal 
1898). S. 432. AIR 1954 Madh Rha 


Art. 228 — “Involves” — Meaning — Mere 

circumstance that important question of interpre- 
tation of Constitution has been raised, not suffi- 
cient to withdraw ease under Art. 228 — Civil 
P. C. (1908). Section 110 — Government of India 
Aet (1935), Section 205. 

The word ‘involves’ and expression “the deter- 
mination ot which is necessary for the disposal of 


the case which occur in Art. 228 are Important 
and significant. They indicate that the satisfaction 
of the High Court must be as to the point that 
the case cannot he derided without a decision on 
the constitutional question. If in a case, along 
with the question of law as to the interpretation 
ol the Constitution, there are other questions in- 
dependent of the constitutional question which 
are sufficient' in themselves to end the case, then 
the constitutional question is not one the deter- 
mination of which is necessary for the disposal 
ol case. The mere circumstance, therefore, that 
a question of law as to the interpretation of the 
Constitution has been raised and that it is impor- 
tant and substantial, cannot give the High Court 
jurisdiction to withdraw the case. Article 228 
couched in terms so explicit is not intended to 
preclude a subordinate Court from deciding a 
case, merely because a substantial question of 
law as to the interpretation of the Constitution 
is raised. The obvious object of the article is 
to make in the States the High Court the sole 
interpreter of the Constitution and at the same 
time to prevent the High Court from being made 
a forum for academic discussions on constitutional 
questions. It is only when on the facts found in 
the case, the decision turns on the answer to the 
constitutional question that the High Court can 
exercise its jurisdiction to withdraw the case and 
adopt either of the courses mentioned in the 
article. 

The question whether the constitutional point is 
necessary for the disposal of the case, cannot be 
determined wilh reference to the time at which 
the prayer for withdrawal is made hut with re- 
ference to the findings on the other questions in 
t lie case, and until those other questions are decid- 
ed, the stage for considering whether the deter- 
mination of the constitutional question is neces- 
sary for the disposal of the case cannot arise. 

AIR 1950 Madh Rha 81 (82, 83) (Prs 3, 4) (DB). 

Art. 228 — Procedure. 

A subordinate Court should only make a refer- 
ence to the High Court, when it is satisfied that a 
case pending before it involves a real or substan- 
tial question as to the validity of any Act or re- 
gulation. A mere plea that an act is ultra vires 

will not suffice. If it is not so satisfied it should 
go on with the trial, leaving it to the aggrieved 
accused to move the High Court under Art. 228, 
and to continue the trial until such an applica- 
tion is admitted and the trial staved. 65 Mad LW 
267: ILR (1953) Mad 191: 1952 Mad WN 261: 

1952 Mad WN Cr 61: 1952-1 Mad LJ 468: 1962 

Crl IJ 1235: AIR 1952 Mad 578 (579) (Pt C) 
(Pr 4) (DP»). 

Art. 228 — Scope - — Act impugned under 

Art. 19 found not to violate its provisions — No 
reason for withdrawing case from mofussil 
Court under Art. 228. See Explosives Act (IV of 
18841. 1953 Cri LJ 333: AIR 1953 Mad 142. 

Art. 228 — Application under Madras Hindu 

(Bigamy Prevention and Divorce) Act (6 of 1949) 

— Defence that Act is void by reason of Art. 13 
of Constitution, involves substantial question of 
law involving Interpretation of Constitution — 
Question whether petition is maintainable even If 
I lie Act Is inconsistent with Constitution, because 
second marriage took place before Constitution Is 
also such a question. 

Where upon a petition under Sec. 5 of Madras 
Act 0 of 1949, the Madras Hindu (Bigamy Preven- 
tion and Divorce) Act, one of the defences raised 
is that Madras Act 6 of 1949 itself is invalid and 
inconsistent with the Constitution, the 
involves a substantial question of law a a to tne 
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toterpretation of the Constitution the determina- 
tion of which is necessary for the disposal of 
this case and the case falls under Art. 228. 

The question whether even if the Act is incon- 
sistent with the Constitution and therefore, void 
under Art. 13 of the Constitution, the petition is 
sustainable because the second marriage which 
furnished the petitioner with a right to obtain a 
divorce took place before the coining into force 
of the Constitution, also involves a substantial 
question of law as to the interpretation of the 
Constitution, in particular, Art. 13. AIR 1951 SC 
128, Ref. AIR 1952 Mad 291 (291) (Prs 1, 2) 
(DB). 


—Art. 228 — Applicability — Conditions for. 

For Art. 228 to apply, three main conditions 
must exist. They are: — (1) A suit or case must 
be actually pending in a Court subordinate to the 
High Court. (2) The High Court must be satis- 
fied that it involves a substantial question of law 
as to the interpretation of the Constitution. It 
should really involve such a question. A mere 
frivolous allegation that such a question is involv- 
ed will not do. (3) The High Court must be satis- 
fied that the determination of that question is 
necessary for the disposal of the cases. If the 
suit can be disposed on the other questions raised 
(like limitation, non maintainability by a single 
person when a representative suit has to be filed 
under the law, etc.) Art. 228 will not applv. 
Usually, the High Court will not act tilt this point 
is clear, and will wait lor the other issues to be 
decided. U1 course, where it is clear it will act 
at once. f>4 Mad L\\ 982: 1951-2 Mad LJ 511: 
AIR 1952 Mad 20 (21) (Pt A) (Pr 0). 

Art. 228 — C. P. and Berar Sales Tax Act 
S. 1 aud Letters Patent (Nagpur), Cl. 9 — Trans- 
fer to High Court — Vires of Sales lax Act in- 
volved — Question affecting many — Case should 
be tried by High Court under Cl. 9 — Art. 228 
does not apply. 

In a case instituted in the lower Court Civil 
Judge Class II, Yeotmal, plaintiff claimed for a 
declaration that the C. P. and Berar Sales Tax 
Act, 1917, in so far as it imposes a tax on the 
sales of tobacco and its products including sales 
ot bid is is ultra vires. I tic plaintiff applied under 
Art. 228, Constitution of India and Letters Patent, 
Cl. 9 for removing the suit for trial by the High 
Court in exercise ot its extraordinary original 
civil jurisdiction. The application was not op- 
posed on behalt of the State Department. 

Held, that a question of interpretation of the 
Government of India Act and not of the Constitu- 
tion of India was involved and the application did 
not he under Art. 228: that the High Court had 
power to try the case under Cl. 9. Letters Patent 
and that as the question was of importance and 
affected large number of persons and involved the 
vires of a taxing measure it was in t he circum- 
stances preferable to remove t he case lor trial to 
the High Court to save time, inconvenience and 
hardship. ('51) 1951 Nag L.I (Notes) 183. 

T7 7 Arts - 228, 141 — Substantial question of law 

Validity oi S. 144, Cr. P. C. decided bv Supreme 
Court — Decision is binding on High Court — 
(Criminal P. C. (1898), S. 144) — Civil Proce- 

6727 (DB) (1008) ’ Prc) * A,K 1055 Nt ? C (PunJ) 


Art. 228 — Applicability — Suit under S. 6, 
Rajasthan Premises (Control of Rent and Lvk- 
lion) Act — Contention bv defendants that Act 
offends Arts. 14, 15 and 19 ( 1 1 (fi ot Constitution 
*— Substantial question of law as to interpreta- 

°J. I ^ n ; s * i,ulion ariscs See Ibid, Art. 226. AIR 

t955 MC (Raj) 2184 (DB). 


5. "The determination of which Is necessary for 

the disposal of the case”. 

Art. 228 — Scope — Extent of jurisdiction 

under Art. 228 — Question of validity of provision 
of Acl raised — High Court may determine lls 
scope and effect of such provision. 

Under Art. 228 of the Constitution, t lie High 
Court has the jurisdiction to decide whether a 
question of law as to the interpretation of the 
Constitution is required to be determined lor the 
disposal ot a suit which is pending in a Court 
subordinate to it. Thus, where the question as 
to the constitutional validity of a provision of an 
Act is raised and it is not possible lor the High 
Court to consider that question without appreciat- 
ing its scope and effect, the High Court will de- 
termine the scope and effect of the said provision 
and after doing so it may decide that no ques- 
tion ot validity of the provision is involved. 64 
Bom LR 670: ILR 1963 Rom 35: AIR 1963 Bom 
45 (48) (Pt C) (Pr 8) (DB). 

•“ Art. 228 — Question ot constitutional law 

incidentally arising — Judgment capable of be- 
ing given on other grounds — High Court wi>! 
not express any opinion on eynMitulional ques- 
tion. Pannalal \. Hyderabad State, ILR (1952) 
Hyd 684: 1952 Cr LJ 1740: AIR 1952 Hvd 187 
(188) (Pi A) (Pr 3) (FB). 

Art. 228 — Constitutional question necessary 

for disposal of ease — Stage with reference to 
which the question of the necessity is to be de- 
cided. 

I lie question whether the constitutional point 
is necessary for the disposal of t lie case cannot 
bo determined with reference to the time at 
which the prayer for withdrawal is made but 
with reference to the findings on Hie other ques- 
tions in the case and until these questions are 
decided, the stage for considering whether the 
determination of the constitutional question 
is necessary for the disposal of the case cannot 
arise. AIR 1950 Madh B 81 (83) (Pr 4) (DB). 

Art. 228 — Scope — Decision on constitutional 

question necessary for deciding the ease — De- 
cision on other questions in the ease sufficient in 
themselves to dispose of ease — Art. 228 not at- 
tracted. 

Under Art. 228, the satisfaction of the High 
Court must he with regard to the point that 
the case cannot he decided without a decision on 
t he constitutional question. If, therefore, in a 
case along with the question of law, about the 
interpretation of t he Constitution there are other 
questions which are sufficient in themselves to 
end the case, then the constitutional question is 
not one the determination of which is neeessarv 
for the disposal of the case. Under that Article, a 
case cannot be withdrawn merely on the ground 
that a question of law about the interpretation of 
the Constitution lias been raised and that 
the question is important or substantial. Then 
again, the question whether the constitutional 
point is necessary for the disposal of the case 
can be determined only when findings on t lie 
other questions arising in the case are given. Un- 
til that is done, it is impossible to say whether 
t he determination of the constitutional question 
is necessary lor the disposal of the case. 1961 
MPLJ 910: 1961 Jab LJ 1052 : 1902 MFC 100: 

ILR (1960) Madh Pru 530. 

Art. 228 — Suit disposable on other questions 

raised. 

The High Court must he satisfied that the de- 
termination of the question of law as to interpre- 
tation of Constitution is necessary for the disposal 
of the cases. If the suit can he disposed on other 
questions raised (like limitation, non maintain- 
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ability by a single person when a representative 
suit has to be filed etc.,) Art. 228 will not apply. 
Usually the High Court will not act till this 
point is clear and will wait for the other issues 
to be decided . Ol course where it is clear it 

} v *!! 2 ( l l al < ),KC - 1051-2 Mad LJ 511: 64 Mad 

L>V j 8 l: AIU 1952 Mad 20 (21) (Pi A) (Pr G). 

——Art. 228 — Bihar Mica Act (10 of 1948), Ss. 
il, I - — Infringement - Refe-enee to H'g'i Court 
— (Cr. P. Code (1898), S. 4.32). 

The contention of the petitioner was that their 
Urni or (he directors ol the firm were never re- 
quired by the Inspector Mica Accounts to produce 
the accounts and stock of mica, and the report of 
the Inspector Mica Accounts, showed merely that 
the shiftman in charge and the manager failed to 
produce the account books and show the stock, 
it was contended that assuming the report of the 
Inspector to be correct the petitioner bad not 
contravened the provisions of 8. 11, Bihar Mica 
Act, 1 94 7 and was therefore, not liable to the 

penally provided under S. 17 (2', Bihar Mica 

Act. 

Held, that (1) the question whether the act of 
refusal by the servants of the firm would make 
the directors responsible could not he decided 
Purely by an abstract question of law. The cir- 
cumstances or the instructions under which the 
relusal was made had to he investigated, and 
lne\ could not ho investigated unless evidence was 
gi\in. Whether there had been a breach of duty 
under S. 11 or not would depend on the facts and 
circumstances proved in the case. It was a mix- 
ed question of law and fact AIR 1917 PC 135 
Ref. 

(2) The principal question was 
of 1949 validly extended the life 
Act, 1947. 11 on merits it was 

petitioner had not contravened S. 

Act, 1947, as was urged on behalf .... 

er\ then it was unnecessary to decide the consti- 
lutional question for the disposal of the case; the 
determination ol the constitutional question was 
then not necessary for the disposal of the ease, 
and Art. 228 would not be attracted. If and when 
determination ol that question became necessary 
lor the disposal ot Ihe case, the proper procedure 
would be to make a reference under S. 432, Cr. 
P. Code. S. 432, Cr. P. Code, was more appro- 
priate in the circumstances of this case than 
Art. 228 ol the Constitution. Hence, the proceed- 
ing against the petitioner could not be quashed 
at the stage when evidence was not taken; nor 
was it necessary at this stage to withdraw the 
case under Art. 228 of the Constitution of India. 
AIR 1952 Mad 20; AIR 1954 Pat 387, Rel. on. 
1955 Cr LJ 663: AIR 1955 Pat 177 (178, 179) 
(Prs 4, 0, 7). 

Art. 228 — Suit disposable on the other ques- 
tions raised. 


if Bihar Act I 
of Bihar Mica 
found that the 
11, Bihar Mica 
of the petition- 


The High Court must be satisfied that the de- 
termination as to the question of law as to inter- 
pretation of the Constitution is necessary for the 
disposal of the case. If the suit can he disposed 
of on the other questions raised, Art. 228 will not 
apply. Usually the High Court will not act till 
the point is clear and will wait for the other issues 
to be decided. 1954 Cri LJ 1265: AIR 1954 Pat 
387 (389) (Pt A) (Pr 6). 

Art. 228 t — Applicability — ‘Necessary for dis- 
posal of suit’ — Meaning of. 

The use of the expression that ‘the decision of 
the issue is necessary for disposal of the suit' can 
only mean that the question involved must he such 
that it is not possible to dispose of the suit with- 
out determining the constitutional question rais- 
ed. Where independent of the constitutional 


question there are questions which are su- 
fficient in themselves to dispose of the case, the** 
Ihe High Court should not take any action un- 
der Art. 228. AIR 1958 Punj 287 (288) (Pr 3). 




— iu ueierimne constitution- 

al question does not arise till questions of fact 
are decided. AIR 1955 NUC (Punj) 5727 (DB)« 
~ Art. 228 — ‘Necessary for disposal of case' — 
Constitutional plea raised — Its determination 
not necessary merely because it is raised — Ques- 
tion must be such that case cannot be disposed 
of without determining it — (Words and Phrases) 
AIR 1955 NIC (Punj) 5727 (DB). 


6. Onus of proof. 

Art. 228 — Entire Act challenged — No obli- 
gation on Government to file affidavit in reply. 

Where an entire Act is called in question as 
ultra vires, there is no obligation on the State 
prosecutor on the criminal side to file an affida- 
vit at all seeking to uphold its validity and the 
onus is on Ihe petitioner to satisfy the Court un- 
der Art. 228 that there is a substantial question 
of law as lo Hie interpretation of the Constitu- 
tion, in other words, that the Act can for some 
priina lacie substantial reasons he challenged in 
a Court of law. ILR (1953) Mad 191 : 65 Mad LW 
267: 1952 Mad WN 261: 1952 Mad WN Cr 61: 
1952-1 Mad LJ 468 : 1952 Cri LJ 1235 : AIR 195* 
Mad 578 (578) (Pt B) (Pr 3) (DB). 


7. Retrospective effect. 

Art. 228 — Bengal Money-lenders Act (10 of 

1940), S. 30 (1) (a) and (b) — Suit instituted 
before Constitution — Questions whether section 
is ultra vires — Transfer of records of High 
Court. See Debt Laws — Bengal Money-lenders 
Act (10 of 1940), S. 30 (1) (a). AIR 1953 Cal 
195. 


8. Appellate side of the High Court. 

-7— Art. 228 — Criminal P. C. (1898), Ss. 432, 
433, 369 — Opinion of High Court expressed in 
reference — Lower Court passing orders on basis 
of the opinion — Appeal against order heard by 
Single Judge — His power to review the opinion 
expressed on reference by the High Court — 
(Civil P. C. (1908), S. 113). See Criminal P. C- 
(1898), S. 432. AIR 1957 Andh Pra 567. 

7 Art. 228 — Substantial question of law — - 
W belher S. 57 Madras Hindu Religious Endow- 
ments Act is void as contravening Arts. 15 and 2# 
cf the Constitution of India. 

During Ihe pendency of a suit in the districl 
Court the plaintiff applied for amendment of 
plaint adding a contention that the scheme pass- 
ed by the Hindu Religious Endowments Boards, 
Madras 'Under S. 57 of the Madras Hindu Reli- 
gious Endowments Act regarding the suit tem- 
ple was null and void as the entire Hindu Reli- 
gious Endowments Act and especially S. 57 there- 
of was ultra vires of the powers of Legislature as 
it offended Arts. 15 and 26 of Ihe Constitution of 
India. The plaint was amended and additional 
issue was framed on the point without any objec- 
tion. Ihe plaintiff then applied under Art. 228 of 
the Constitution of India to the Madras High 
Court lor transfer of suit to its file and either 
dispose of the suit itself or determine the question 
of law involved in the additional issue. 

Held, that the question regarding the validity of 
the Madras Hindu Religious Endowments Act was 
a substantial question of law regarding the inter- 
pretation of the Constitution the determination of 
which was necessary for the disposal of the suit. 
Such a question had already been raised in seve- 
ral applications before the High Court and was 
bound to be raised in future suit. The question- 
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ihould therefore, be determined under Art. 228 (b) 
by a Bench on the appellate side. G4 Mad LW 
982: 1951-2 Mad LJ 511: AIK 1952 Mad 20 (22) 
CPI B) (Pr 10). 

9. Who can move the High Court. 

Art. 228 — Right to apply under — Non-citi- 
zen — Prosecution of under law alleged to be 
bad — Right to apply to High Court lor protec- 
tion. See Ibid, Art. 15 (1). 1902 Crl LJ 25: AIK 

1951 Bom 470 (DB). 

10. Procedure of High Court under 

this Article. 

Art. 228 — • Reference under S. 452, Cr. P. 

Code, incompetent — Reference treated as one 
under Art. 228. Madh BLR 1954 Crl 140 : 1954 
Cr LJ 1739: Madh BLJ 1954 HCR 790: AIR 1954 
Madh Bha 200 (207) (IM A) (Pr 4) (DB). 

ARTICLE 229 

■ Arts. 229 (1), 313 and 307 (1) — Member 

of High Court stall — Power to dismiss vests in 
Chief Justice — (Civil Services (Classification, 
Control and Appeal) Rules (1930), R. 52) — 
(Government of India Act (1935), S. 270) — 
(General Clauses Act (1897), S. 10 (1)). 

Rule 52 of the Civil Services Rules, if it ori- 
ginally applied to the High Court stall*, must, 
after 1935, be read by substituting “Chief Justice” 
in the place of ‘‘the Local Government’ whenever 
it occurs therein and making other consequential 
alterations. Even on the assumption that Civil 
Services Rules applied between 1930 and 1935 to 
the High Court slalT, their continuance after 
1935 makes a change in the dismissing authority 
and the power of dismissal is vested in the Chief 
Justice. The Constitution has made no change in 
this respect and Art. 313 would also continue 
Rule 52 of the Civil Services Rules as above ada- 
pted. Art. 229 (1) which in terms vests the 
power of appointment in the Chief Justice is 
equally effective to vest in him the power of dis- 
missal. This results from S. Hi of the General 
Clauses Act which hv virtue of Art. 307 (1) of 
the Constitution applies to the construction of 
the word “appointment” in Art. 229 (1). Sec- 
tion 10 (1) of the General Clauses Act clearly pro- 
vides that the power of “appointment” includes 
the power “to suspend or dismiss". Pradvat 
Kumar v. Chief Justice of Calcutta High Court, 
(1950) SCJ 259: 1950 SCA 79: 1950 SCC 402: 
(1955) 2 SCR 1331: AIR 1956 SC 285 (290, 291) 
(Pt A) (Prs 8, 9). 

• Art. 229 (1)* — Charges against member of 
High Court — Chief Justice can delegate to an- 
other Judge inquiry into charges — (Civil Ser- 

(1930 ) ^ < j{ llS ''o ) Ca 1 i 0 1,1 Con,roi and Appeal) Rules 

The exercise of the power to appoint or dis- 
miss an olHcer is the exercise not of judicial 
power but of an administrative power. it is 
nonetheless so, by reason of the fact that an 
opportunity to show cause and an enquiry stimu- 
lating judicial standards have to precede the exer- 
cise thereof. It is well recognised that a statutory 
functionary exercising such a power cannot be 
said to have delegated his functions merely bv 
deputing a responsible and competent official to 
enquire and report. '1 hat is the ordinary mode 
of exercise of any administrative power. A I un- 
ctionary who lias to decide an administrative 
matter such as the dismissal the stair can ob- 
tain the material on which he is to act in such 
manner as may be feasible and convenient, pro- 
vided only the affected party has a fair oppor- 
tunity to correct or contradict any relevant and 
prejudicial material. Where therefore, charges 


are made against a member of the staff of the 
High Court, the Chief Justice is competent to de- 
legale to another Judge the inquiry into the 
charges. (1953) 2 QB 18 and 1911 AC 179 and 
1915 AC 120. Rel. on. Pradvat Kumar v. Chief 
Justice of Calcutta High Court, (1950) SCJ 259 : 
1950 SCA 79: (1955) 2 SCR 1331 : 1956 SCC 402 : 
AIR 1950 SC 285 (291) (Pt B) (Pr 11). 

• Arts. 229 (1), 310, 311 and 320 (3) (c) — 

Registrar of Original Side of High Court — Dis- 
missal — Prior consultation wilh Public Service 
Commission — Necessity of. 

Officers and members of I he staff attached to 
a High Court clearly fall within tfu? scope of the 
phrase persons appointed to public services and 
posis in connection with the affairs of the Slate” 
and also of the phrase “a person who is a mem- 
ber of a civil service of a Stale” as used in Arti- 
cles 310 and 311. I he phrase “persons serving 
under the Government of India or the Govern- 
ment of a State” seems to have reference to such 
persons in respect ol whom the administrative 
control is vested in the respective executive 
Governments. The officers and staff of the 
High Court cannot he said to fall within the 
scope of the above phrase because in respect of 
them the administrative control is clearly vested 
in (lie Chief Justice, who under Constitution, has, 
the power of appointment and removal and of 
making rules for the conditions of services, 
rherel’ore, for the dismissal of the Registrar of 
the Original Side of the High Court, prior con- 
sultation with the Public Service Commission is 
not necessary. Pradvat Kumar v. Chief Justice 
of Calcutta High Court, (1956) SCJ 259: 1956- 
SCA 79: 1956 SCC 402: (1955) 2 SCR 1331: AIR 
1956 SC 285 (293) (I»t I)) (Pr 13). 


• 246 (3), 140 (3), 265, Sob. 

N If, List I. Items 77 and 90, List II, Items 3 and 
00, List III Item 47 — Court-fees Act (1870), S. I 
and Sell. II, Art. 1, Cl. (e) — (U. P. Amendment) 

— Court-fee imposed hv Amendment is not a tax 
hut a fee — S. 1 and Sch. II. Art. 1 (e) as 
amended by Court-fees (U. P. Amendment) Act 

1 10 ot 1959) are within legislative competence of 
V. P. Legislature — Tax and fee, distinction — - 
Pro\ isions of Art. 229 (3) show another class of 
imposition, also called a fee in Constitution See 
Ibid, Art. 246 (3). AIR I960 All 462 (FH). 

Art. 229 — Power of Chief Justice. 

Article 229 clearly gives the Chief Justice or his- 
nominee power not only to appoint the stair of 
(lie High Court and to lix their salaries hut 
also to deal with them subject to the rules. The 
proviso however, requires that the rules so far 
as they relate to salaries, allowances, leave or 
pension must be approved hv t he Governor of 
Ihe .Stale. I he legal portion, therefore, is that the 
Chief Justice alone has the power to deal with 
Hie ease of a person serving in the High Court. 
AIR 1 956 SC 285. Rel. on. AIR 1900 All 193 (1971 
(Pt A) (Prs 11a, 12). 

~ 'Arts. 229 (3), 14, Soli. 7, List I, Entry 96, List 
II, Entries 3 and 66 and List III, Entry 47 — 

— Andhra Stale law prescribing parlicular court- 
lce lor writ petitions — Validity — Does not 
violate either Art. 229 or Art. 11 - Andhra 
Court-fees and Suits \ ablation Act (7 of IT, O' 
See Ibid, Art. 14. AIR 1959 Audh Pra 271 (DB). 

Art. 229 — Bombay Court-fees Act (30 of 
1959). Seh. I, AH. 16 - Levy imposed is neither 
tax nor tee in the strict sense — H is within legis- 
lative competence ot the State under Sell. VIL 
List II, Entry 3. See Bombay Court-fees Act L 
of 1959), Sch. I. Art. 16. AIR 1962 Bom 10t> 

l LH> J, 



1322 


CONSTITUTION OF INDIA (1950), Art. 229 


o rl( T~/ rl - 229 — Servants of High Court — Art. 
f -" ol «PPl«cabte See States Reorganisation Act 

(19o6j, S. 115. AIR 1965 Punj 44 (Ffl). 

7T^ r,S 'an^r 9, 3 ,° 9 ' 310 ~ Scope — Provisions of 
Ar o C oq 30 i an r, • 3 . 10 . are sub i ect to Provisions of 

(i)B) 229 ' Sce >ld ' Arl 309 ' AIR 1964 1>un -i 285 

—Arts. 229 (2), 310 - Punjab Civil Services 
Rules. \ olume I. Part I. Rule is, 1 \ olc •> _ 

Persons on the staff of High Court — Power to 

mterpret. change or relax the rule vests in the 

f U i .} iC Z nnd not ,n thr Finance Department 
<)t I uniab Government — High Court Establish- 
inent (Appointment and Condition of Service) 
ules (Punjab), 1952, R. 29. AIR 1956 SC 285 

Rel. on. ILR (1964) 1 Punj 377: AIR 1964 Punl 
285 (287, 288) (Pt A) (Prs 7, 8, 10) (DR). 1 

-^ r *. 229 (1) and (2) — Appointment of Staff 
“7 Powers of Chief Justice — Extent and nature 
of Appointment made on recommendations of 
registrar — Art. 16 not violated. See Ibid Art 

Hi. AIR 1964 Raj 13 (DR). ’ L 

ARTICLE 230 

“Arts. ^iit to authority outside 

jurisdiction — Order of dismissal passed by 
Madhya Pradesh Government — Application under 
Article admitted by Nagpur High Court — Trans- 
ern* application to Bombay High Court under 
y- ' K \' Sla * cs Reorganisation Act — Jurisdiction of 
Bombay High Court to issue writ to Madhya Pra- 
desh Government — Section 59 (5) whether a law 
passed by Parliament under Art. 230 — Nature of 
law passed under Article — Parliament’s power 
under article — (States Reorganisation Act (1956). 

Scc Ibid, Art. 220. AIR 1959 Bom 122 

(I B). 


s D fc r ifi? ;! nv e r 1 faC, u ,} i a, - ,h t Constitution-makers had 
of Art 24 P r» ed, r n Explanation 1 to Cl. (3) 

min hf.ro/- 24 r the Cons(lt ution relating to the 

qualifications for appointment as a Judge of the 

Supreme Court an" im the Explanation to chaise 

; oi Ait 21/ relating to the qualifications 
lor appointment as a Judge of a Hi«h Court for 
counting the period of practice in a High Court 
before the Constitution in India it cannot be 

Ar f t C,I 233 th A r ni J e was intcn ^d under 

f l - 2 f- Articles 124 and 217 are differently 

of° r citb n n h Z 1° an additionaI Qualification 

2 oo 7'| , S1IP /oj h,C fh I s not a requirement of Art. 

ed in tho ^ can not be interpret- 

ed oi~ w °f explanations added to Arts. 124 
‘ r /- ^ rt, cle is a self-contained provision 

regarding the appointment of District Judge. If 
an advocate of the Punjab High Court is entitled 
o count the period of his practice in the Lahore 
High Court for determining his standing at the 
Bar there is nothing in Art. 233 which must lead 

Me r ° f thal pcriod for determining 

bis eligibility for appointment as District Judge 

1 he combined effect of Cl. 6 of High Courts 

(Punjab) Order, 1947 and S. 8 (2) (a) in his 

case is that he automatically came on the roll of 

advocates of the Punjab High Court but had to 

pay a fee ot Rs. 10 to the Bar Council. He did 

not cease to be an advocate at any time after 

August la, 1947 but continued to be an advocate 

of the Punjab High Court till he was appointed as 

District Judge. Hence, he has the necessary 

standing oi seven years to he eligible under 

clause (2| of Art. 233 of the Constitution. Rame- 

shwar Dayal v. State of Punjab, (1961) 2 SCR 

874: (1961) 2 SCJ 285: (1961) 1 Kcr LR 277: 

AIR 1961 SC 816 (821, 822, 823) (Prs 11, 12, 13, 
14). 


Arts. 230, 225 — Applicability — Transfer be- 
coming effective before coming into force of Cons- 
titution-Arts. 225 and 230 of the Constitution re- 
. r to transfer after the Constitution came into 
force and are inapplicable to a case where the 
transfer became effective before the Constitution 
came into force. See India and Hyderabad Ex- 
changes of Enclaves Order (1950), Ss. 2 and 7. 
r>2 Cii LJ 1398: AIR 1950 Hyd 71 (DR). 


ARTICLE 233 

® Art. 233 (2) — Person on the roll of ad- 
vocates of East Punjab High Court — Eligibility 
for appointment as District Judge — Period of 
practice in Lahore High Court before partition — 
If can be counted. 


The appointment as a District Judge of a 
person whose name was on the roll of advocates 
of the East Punjab High Court on the date of 
bis appointment and who had a period of seven 
years' practice including bis period of practice in 
or under the Lahore High Court before partition 
was not open to objection under Art. 233 (2), of 
the Constitution. Even if the word ‘advocate’ in 
Cl. (2) of the Article means an advocate of a 
Court in India and the appointee must tie such an 
advocate at the time of bis appointment no objec- 
tion can lie raised to the appointment of that 
person on those grounds because being factually 
on the roll of 'advocates of the Punjab High Court 
at the time of his appointment he was admittedly 
an advocate in a Court in India and contiuned as 
such till the date of his appointment. 


The answer to the question whether l>o can 
count in the period of seven years his period of 
practice in or under the Lahore High Court is 
furnished by Cl. 6 (2) of the High Courts (Pun- 
jab) Order, 1947 read with S. 8 (3) of the 
Bar Councils Act of 1920. 


Art. 233 — U. P. Higher Judicial Service 
Rules, R. 19 - — Construction of rule — Appoint- 
ment of Civil and District Sessions Judges. See 
Ibid, Art. 309. AIR 1963 All 415. 

Art. 233 — District Judge — Appointment of 
— Governor to appoint in consultation with High 
Court — Extent of Governor’s power. 

The power of appointment, and posting and 
promotion of District Judges vests in the Gover- 
nor of the State but such power has to be exer- 
cised in consultation with the High Court. The 
constitutional provision contained in Art. 233 of 
the Constitution simplv is that the High Court 
shall be consulted before any District Judge is 
appointed, posted or promoted, by the Governor 
of the Slate. Strictly speaking, therefore, the 
Governor of the Slate has the power not to acc- 
ept the original recommendation of the High 
Court and to pass an order not in conformity 
with the recommendation of the High Court. 

AIR 1963 All 415 (419) (Pt C) (Pr 19). 

Arts. 233 and 309 — Government of India 

Act (1935), Sections 246, 254 — Appointment of 
District Judges — Reserved Posts (Indian Civil 
Service) Rules (1938) — Rules do not conflict 

with S. 254 — (Reserved Posts (I. C. S.) Rules 
(1938)). See Government of India Act 11935), 

S. 246. AIR 1959 Allahabad 393. 

Arts. 233 and 14 — Scope — Discrimination 

— Power of Election Commission to appoint 

High Court Judges as tribunals for certain election 
petitions and District Judges for others — Clas- 
sification not unreasonable — Constitution of 
tribunals not discriminatory. See Representation 
of the People Act 11951), S. 86. AIR 1958 All 
137 (DB). 

Arts. 233, 227, 234, 235 and 309 — Andhra 

Civil Services (Disciplinary Proceedings Tribunal) 
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Rules (1953), R. 4 (2) — Madras Civil Sendees 
(Disciplinary Proceedings Tribunal) Rules (1948), 
R. 1 — Scope indicated — Substance of Arts. 
227, 2.13, 234, 235 and 309 stated — Combined 
•effect is that general control and superintendence 
of Courts conferred on High Court is restricted in 
specified directions — Suspension ol Subordinate 
Judge by Registrar, Madras High Court in its 
disciplinary jurisdiction, is valid — Disciplinary 
jurisdiction of High Court continues even after 
Andhra Civil Services (Disciplinary Proceedings 
Tribunal) Rules have come into force on 1-10- 
1953. See Andhra Civil Sendees (Disciplinary Pro- 
feedings Tribunal) Rules (1953), Rule 4 (1) (a). 
AIR 1955 Andhra 65 (DB). 

— Arts. 233, 311 • — Departmental inquiry — 
Natural Justice — Fair opportunity — Observa- 
tions by High Court on report of Enquiry Officer 
or on reply to show cause notice amounts to 
consultation with High Court — They are privileg- 
ed and need not be disclosed to Officer proceeded 
against — Evidence Act (1872). S. 124. See Ibid, 
Art. 311. AIR 1965 Bom 156 (DB). 

Arts. 233, 235, 237, 310, 311 — General Clau- 
ses Act (1897), S. 16 — Disciplinary jurisdiction 
ol High Court over District Judges and Judges 
subordinate to them, extent of — Jurisdiction of 
Governor to remove or dismiss these Officers — 
Exercise of Governor's powers has to he in con- 
sultation with High Court. See Ibid, Art. 235. 
AIR 1965 Bom 156 (DB). 


Arts. 233 to 237 — Part 6, Chapter 6 — Ap- 
plicability — Contempt of Courts Act, S. 3 — 
’Subordinate Court’ — Interpretation. 

Chapter 6 of the Constitution is not exhaustive 
of tlie Courts which are subordinate to the High 
Court much less does the provision apply to the 
interpretation of the expression as used in the 
Contempt of Courts Act. ILB (1959) Madli Pra 
35 1 : 20 Ele. LR 493: 1959 MFC 709: 1950 MPLJ 
1139: 1900 Jab L.J 56: 1900 Cr LJ 484: AIR 1960 
fWadh Pra 115 (116) (P* B) (Pr 7) (DB). 


~ — Arts. 233, 234, 230 and 237 — Integration of 

Civil Judicial Service and Criminal Judiciary — 
Constitutionality — Appointment of Presidency 
Magistrate as Subordinate Judge — Validity. 

The provision for the appointment of a Pre- 
sidency Magistrate as a Subordinate Judge is not 

tn contravention of Ch. 6 ol Part VI of the Cons- 
titution. 


The definition of District Judge in Art. 236 
shows that at the level of the District Judge there 
is no distinction made between those discharging 
purely civil judicial functions and those adminis- 
. criminal law. The definition of ‘judi- 

cial service would also indicate that, the provi- 
sions in Ch. 6 of Part VI of the Constitution con- 
ceived the two services as not having between 
them any irremovable barrier. Art. 236 therefore, 
tar from maintaining an inseparable division bet- 
ween the categories of olHcers who administer 
civil law and whose service was termed ‘civil 
judicial and those who administer criminal law 
and were called ‘.Magistrates’, would appear to 
view the functions of the two categories of officers 
as it they could be comprised in one service. 
(1958) 1 Mad LJ 38: 70 Mad LW 553: ILB (1958) 
Mad 158: AIR 1958 Mad 53 (60) (Ft A) (Pr 22). 


—Art. 233 — Part VI, Chapter VI (Arts. 233 to 
Creation of Madras Criminal Judicial 
Service — Legality of — (Criminal Procedure 
Code (1898), S. 10). 


The Code of Criminal Procedure does not pre- 
scribe the qualifications that should be possessed 
by an appointee or the service from which he 
could be recruited. Nor does the Constitution 
prescribe any conditions as regards appointment 
to the office ol District Magistrate. Nothing can 
therefore, he said to question the legality of the 
creation of the Madras Criminal Judicial services 
under G. O. No. 760, dated 27th February. 1950. 
(1958) 1 Mad LJ 38: 70 Mad LW 553: ILB (1958) 
Mad 158: AIB 1958 Mad 53 (62) (Pt D) (Pr 33). 

~ ^ r *. 233 — Madras Government Notification 

G. O. Ms. 3617 (Home), Dated 19-12-1955 — I! 
violates Art. 233 — (General Clauses Act (1897). 
Ss. l.» and 18) — (Criminal Procedure Code (1898), 
Ss. 9 and 39). 

The Madras Government Notification G. O. 
Ms. 3617 (Home). I)t. 19-12-1955, was issued by 
the Government only after consultation with the 
High Court not only in regard to the then in- 
cumbents of the District Magistracy, but also in 
regard tn the succeeding District Magistrates. 
The notification in question appointing the Dis- 
trict Magistrates generally bv virtue of their 
oil ice. as Assistant Sessions Judges, did not vio- 
late the provisions of Art. 233 of the Constitution. 
Even with regard to the successors, the notifica- 
tion is valid as it was issued after consultation 
with the High Court. S. 18 of the General Clau- 
ses Act provides that it shall be sufficient, for 
the purpose of indicating the relation of a law 
to the successors of any functionaries or of 
corporations having perpetual succession, to ex- 
press its relation to t lie functionaries or corpora- 
tions. 


The appointment of District Magistrate as As- 
sistant Sessions Judge not bv name, but bv bis 
designation is permissible in view of the provi- 
sions of S. 15, General Clauses Act and S. 39 Cri- 
minal Procedure Code. 1957 Mad WN 159: (1957) 
Mad LJ (Crl) 145: 1957 Cri LJ 642: ILR (1957) 
Mad 597 : 70 Mad LW 150 : AIB 1957 Mad 351 
(352, 353) (PI C) (Pr 4) (DB). 


Art. 233 


Validity 


. - — Rules for appointment 

ot District Judges framed under Art. 309. but in 
consultation with High Court — Rules do not 
contravene Art. 233. See Rajasthan Higher Judi- 
cial Service Rules. AIR I960 Raj 26 (DB). 


Arts. 233, 235 — Consultation of High Court in 
matter of appointment of District Judges manda- 
t°ry or directorv — Effect of holding consultation 
as directory. (Obiter). 1965 Raj LW 14: ILR 

(1965) 15 Raj 390 : AIR 1966 Raj 26 (32) (Pt iU 
(Pr 13) (DB). 1,11 


" Art. 233 — Consultation under Rajasthan 

Higher Judicial Service Rules (1955) amounts to 

consultation with High Court — No eonlravcn- 

tion ot Article 233. See Rajasthan Higher Judicial 

Scry, co Rules (1955), R. 13. AIR I960 Raj 26 
(DB). 


Art. 233 


Rul 


es 


Rajasthan Higher Judicial Service 
(19»>5), R. 24 — Rule does not contravene 


Art. 233. See Rajasthan Higher Judicial Service 
Rules (1955), R. 24. AIR 1966 Raj 26 (DB). 

Rajasthan Higher Judical Ser- 
R. 10 Provision fixing pro- 


Art. 233 (2) - 

vice Rules (1955). 

' * ii ii.\iug pro- 

portion of vacancies to be filled by direct recruit- 
ment and by promotion — There is no curtail- 
merit ot power under Art. 233 (2) of the Constitu- 
tion but only its regulation. 1905 Raj LW 14 t 
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ILR (1965) 15 Raj 390: AIR 1966 Ral 26 (33) 
(PI D) (Pr 16) (DB). 


Arts. 233 and 234 — Scope. 

Article 233 while authorising the Rajpramukh 
to make an appointment of any person as District 

F . . 1 a*. * _ — 


the 

ac- 

or 

by 


Judge restricts the field of choice either to 
existing members of the Judicial Services in 
cordanee with Art. 234 or to an Advocate 
pleader ot a certain standing if recommended 
the High Court. The appointment of persons 
in the Judicial Services (other than District 
Judge) has to be made in accordance with the 
Pro\ isions of Art. 234, and from among such 
members ot the Judicial Service the appointment 
ol District Judge can be made. 1956 Raj LW 497: 
ILR (1956) 6 Raj 74: AIR 1956 Raj 104 (106) 
(Pt B) (Pr 11) (OB). 


Arts. 233, 234 and 309 — Relative scope — 
Art. 309 is subject to Arts. 233 and 234 — Recruit- 
ment for Judicial Service has to be made in ac- 
cordance with rules referred to in Art. 234. 

Art. 309 is staled to be subject to the other pro- 
visions of the Constitution. It is thus subject to 
Arts. 234 and 233 of the Constitution. Arts. 234 
and 233 make provision lor the manner of ap- 
pointment (which includes the recruitment) of 
Judicial Service. 

It is, therefore, clear that while conditions of 
Judicial Service can he prescribed by the Rajpra- 
mukh or the Legislature, as the case may lie, un- 
der Art. 309 the recruitment for that service 
(other than District Judges) has to he made in 
accordance with rules referred to in Art. 234 and 
trom amongst the members of the Judicial 
Service so recruited, the appointment of District 
Judges can be made under Art. 233 of the Cons- 
titution. 1956 Raj LW 497: ILR (1956) 6 Raj 74: 
AIR 1956 Raj 104 (106) (Pt C) (Pr 12) (DB). 

Arts. 233, 234 and 236 — Appointment of 
Judicial officers by Government of Rajasthan Noti- 
fiention No. F-l (357) Appts. (A) 51, dated 23rd 
April, 1951 — Validity. 

J be Rules and Instructions for selection of 
Government Servants and Fixation of Seniority 
with respect to Rajasthan Judicial Service were 
published under the signature of Additional Chief 
Secretary to the Government of Rajasthan with- 
out the Rajpramukh expressing his own approval 
or diapproval of the same. 

Moreover, there is no averment that the Rules 
notified on 23rd August, 1950, were framed by 
the Rajpramukh in consultation with l he State 
Public Service Commission and the High Court, 
which was a pre-requisite to the appointment of 
persons to the Judicial Service, which included 
the junior as well as the senior posts. 

Hence, the appointments of District Judges, 
Senior Civil and Additional Sessions Judges, and 
Civil Judges and Munsifs being contrary to the 
provisions of Arts. 234 and 233 read with Art. 236 
of the Constitution cannot he upheld. ILR (1956) 

6 Raj 74: 1956 Raj LW 497: AIR 1956 Raj 
164 (104, 106, 107) (Pt E) (Prs 3, 14, 16) (DB). 


ARTICLE 234 
SYNOPSIS 

(Constitution of India, Art. 234.) 

1. Scope. 

2. Rules uiade by Ihe Governor. 

1. Scope. 

Arts. 234, 227, 235 and 309 — Madras Civil 

Services (Disciplinary Proceedings Tribunal) 
Rules (1948), R. 1 — Scope indicated — Substan- 
ce of Arts. 227, 233, 231, 235 and 309 slated — 


Combined effect is that general control and super* 
intendence of Courts conferred on High Court is 
restricted in specified directions — Suspension of 
Subordinate Judge by Registrar, Madras High 
Court in its disciplinary Jurisdiction, is valid — - 
Disciplinary jurisdiction of High Court continues 
even alter Andhra Civil Services (Disciplinary 
Proceedings Tribunal) Rules have come into 
force on MO-1953. See Andhra Civil Services 
(Disciplinary Proceedings Tribunal) Rules, 1953, 

R. 4 (2). AIR 1955 Andhra 65. 

Art. 234 — General Clauses Act (1897), S. 16- 

— Disciplinary jurisdiction of High Court over 
District Judges and Judges subordinate to them, 
extent of — Jurisdiction of Governor to remove or 
dismiss these officers — Exercise of Governor's' 
powers has to be in consultation with High Court. 
See Ibid, Art. 235. AIR 1965 Bom 156 (DB). 
Art. 234 — Position of public service com- 
mission vis-a-vis the State. See Ibid, Art. 226. 
AIR 1955 Madh B 56 (DB). 

Arts. 234 and 237 — After 'consultation with 

the Slate Public Service Commission' — Construc- 
tion of — Consultation refers not to appointment, 
but to 'rules' — (Government of India Act (1935), 

S. 255). 

The contention that before a certain appoint- 
ment was made there was no consultation with 
the State Public Service Commission and, there- 
fore, the appointment was invalid is not accept- 
able, because, the consultation, referred to in 
Art. 234 is not with reference to 'appointment'. 

Article 234 confers an independent rule making 
power subject to the specilic condition that it 
should he framed in consultation with the Public 
Service Commission and the High Court. 

Even on the basis that Art. 234 required the 
actual appointment as distinct from the rules re- 
lating to appointments having to be made in con- 
sultation with the High Court and the Public 
Service Commission, if the formalities were all 
satisfied when the officers having been interview- 
ed by the Public Service Commission were confirm- 
ed in the appointments as Subordinate Judges, 
then their appointments as Subordinate Judges 
would be valid. (1958) 1 Mad LJ 38 : 70 Mad LW 
553: ILR (1958) Mad 158: AIR 1958 Mad 53 (61> 

(PI B) (Prs 23, 24, 25, 28). 

Art. 234 — Failure to consult Public Service- 

Commission before appointment of person — De- 
fect removed by subsequent interview — \alidiiy 
of appointment. 

The question whether the failure to consult the 
Public Service Commission at the date of the 
appointment would render it invalid, would de- 
pend upon whether the requirement as to consul- 
tation was directory or mandatory. Rut where 
the appointed officers were subsequently inter- 
viewed by the Public Service Commission and 
their appointments were confirmed, whatever 
might have been the delect in Ihe former appoint- 
ment, it was removed and the appointments were 
valid. (1958) 1 Mad LJ 38: 70 Mad LW 553 : 
ILR (1958) Mad 158: AIR 1958 Mad 53 (62) 

(IM C) (Pr 32). 

Art. 234 — “Appointment"— Meaning— Mysore 

Munsifs (Recruitment and Promotions) Rules 
(1954), R. 16 — Rule 16 is not void and does not 
offend Art. 234 — (Mysore Munsifs (Recruit- 
ment and Promotions) Rules (1954), R. 16). 

The word ‘appointments’ does not necessarily 
mean fresh appointments directly from the Bar* 
‘Appointments’ referred to in Art. 234 must 
intended to include ‘appointments by direct 
cruitment and also appointments by promotion. - 
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Hence, Rule 16 of Mysore Munsiffs (Recruit- 
ment and Promotions) Rules (1954) so far as it 
relates to appointment by promotion, is not void 
and it does not oil end Art. 234 of the Constitu- 
tion. ILR (1955) Mys 597 : AIR 1950 Mys 20 (25) 
<Pt K) (Pr 14) (DB). 

Art. 2 .'14 — Scope — See Ibid, Art. 233. AIR 

1950 Raj 104 (DR). 

Arts. 234, 233 und 309 — Art. 309 is subject to 

Arts. 233 and 234 — Recruitment for Judicial 
Sen ice lias to be made in accordance with rules 
referred to in Art. 234, See Ibid, Art. 233. AIR 

1950 Raj 104 (DR). 

Art. 234 — Appointment of judicial officers 

by Government of Rajasthan Notification No. F 1 
(357) Appls, (Al/51 dated 23-4-1951 — Validitv 
See Ibid, Art. 233. AIR 1950 Raj 104 (DB). 


2. Rules made by the Governor. 

• Arts. 234, 220, 309, Proviso— Mvsore Mun- 

siffs (Recruitment) Rules (1958), Rr. b, 9, 12 — 
Persons selected bv Public Service Commission 
(or posts ot Munsiffs — Unsuccessful candidates 
challenging validitv of selection bv writ petitions 
— High Court finding the list vitiated by irre- 
gularities but directing inclusion of petitioners 
therein and confirming it — Order held not au- 
thorised bv Art. 226 — Other alleged irregularity 
also held not substantiated — Decision in writ 
Pel ns. Nos. 923, 1080, 14 46, 1461, 1462 and 1528 ot 
1962 dated 19 12 1962 (Mvs) Reversed. See Ibid. 
Art. 220. AIR 1965 SC 532. 

• Art. 234 and Art. 309, Proviso — Subordinate 

judicial Sen ice — Recruitment of persons to — 
Rules framed by — Governor of Andhra Pradesh, 
R. 12 (li) — “1 lie High Court" meaning of — 
R. 12 ( li ) and para 4 -A (1) of notification based 
on it arc unconstitutional and ultra Ores 


Rule 12(h) framed by the Governor of the 
Andhra Pradesh under Art. 234 and the Proviso 
to Art. 309 ol the Constitution, provides special 
qualifications and says that no person shall be 
eligible for appointment to the post of District 

method specified in column (1) of 
the table given below the rule unless be possesses 
the qualifications specified in the corresponding 
entries in column (2) thereof. For direct recruit- 
ment as District Munsif several qualifications are 
mentioned. One of them is that the applicant 
must lie practising as an Advocate of the High 
Court, and the other is that he must be actually 
practising in Courts of civil or criminal juris- 
diction in India for a period not less than three 
years 

Held, that the expression "the High Court" in 
the context meant the Andhra High Court and not 
any High Court in India. 

As this rule has introduced a classification be- 
tween one class of Advocates and the rest and 
the said classification must be said to be irra- 
tional inasmuch as there is no nexus between 
the basis of the said classification and the object 
intended to be achieved by the relevant scheme 
of rules, R. 12(h) and the corresponding portion 
of para l-A (1) of the notification based on it 
are unconstitutional and ultra \ires. AIR 1956 
Andhra 14. 0\crriilcd. Pandurnngarao v. Andhra 
Pradesh Public .Service Commission, (1902) 2 Kcr 
UR 200: (1902) 2 SCA 000: (1903) 1 SCR 707: AIR 
11X33 SC 208 (270, 271, 273) (Pt A) (Prs 5, 6, 16, 
1 "). 


Arts. 234, 14, 309, 310 — Temporary appoint- 
ments can be only under R. 7 A — Smb ap- 
pointments cannot be on probation — Conditions 
for slab appointment — Satisfaction of Governor 
regarding existence of t lie conditions — Fun- 
cUon is administrative and not justiciable — See 


Madras Subordinate Civil Judicial Service Rules, 
R. 7- A. AIR 1961 Andh Pra 229 (DR). 

Art. 234. — M. R. Judicial Services Rules (1951). 
Rr. 6, 9, 10, 11, 12 — Examination scheduled for 
a date in one year — Postponement of exami- 
nation to some other dates in a different year — • 
Necessity for inviting fresh applications before 
bolding the examination. See Madhva Bharat Judi- 
cial Service Rules (1951), R. 6. AIR 1955 Madh 
R 50 (DR). 

Art. 234 — Mysore Munsiffs (Recruitment) 
Rules (1958), R. 5 — Rule challenged under Art. 
16 (4) — Writ lor quashing list of successful 
candidates — Ground ol attack not taken bv peti- 
tioner in prior writ petition bv him — He cannot 
raise it in subsequent writ petition — Applicant 
held bad no cause of action. See Ibid, Art. 16 (4), 
AIR 1963 Mys 303 (DR). 

; ArL — Mysore Munsiffs (Recruitment) Rules 
(19.)8), R. 0 — Amendments to rule by adding 
proviso to sub-R. (3) — Consultation with High 
Court — Fad of consultation not disclosed to 
Public Service Commission— Proviso to sub-R. (3) 
is not improperly made — No consultation with 
regard to sub-R. (5) — It must be struck down. 

I or the consultation required to be made under 
Art. 234 it is not necessary lor the Governor, the 
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the Commission to meet face to face and hold a 
joint deliberation. That is not bow the expres- 
sion collective deliberation’ employed in the judg- 
ment in the case reported in AIR 1963 Mvs 292 
has to be understood. 

What is essential under Art. 234 is that both 
the High Court and the Commission should be 
ini ormed by the Governor that be proposes to 
make rules and those rules which be proposes 
to make should be made available to them so that 
after a study and scrutiny of those rules, the 
High Court and the Commission might be in a 
position to oiler advice. Il t herd ore the Gov- 
ernor has taken those steps bv placing before 
the High Court and the Commission the rules 
which he proposes to make and seeks the advice 
of both those bodies on the suitability of those 
rules, it cannot be said that the consultation en- 
joined bv Art. 234 is not complete if the advice 
tendered by the High Court is not disclosed to 
the commission and that tendered bv the Commis- 
sion is not revealed to the High Court. 


Held, that the Amendment to R. 6 made bv the 
Governor without disclosing to the Commission 
that the High Court was consulted and without 
disclosing to the High Court that the Commission 
was consulted, could not be said to be one not 
properly made under Art. 234 ol the Constitution 
(1947) 2 All ER 496 and (1948) 1 All ER 13 
and (1954) 2 All ER 22 Rcl. on. 

In regard to sub-R (5) which was added to 
R. 6 bv the Governor I here was no consultation 
whatsoever with the High Court. The purpose 
of sub R. (5) ncwlv added to It. 6 was not the 
same as the purpose of the proviso to sub R. (3) 
or the proviso to R. 12. and that sub R. (5) could 
not have been therefore added to R. 6 without 
its inclusion being preceded bv consultation with 
the High Court, even if in the course of the 
consultation with the Commission the Commis- 
sion expressed its view that a sub rule to that 
effect was desirable and should therefore be in- 
cluded. Sub R. (5) which was included bv the 
Governor in R. 6 without the consultation with 
the High Court enjoined bv Art. 234. must, there- 
fore, be struck down as invalid and inefficacious 
1963 Mvs IJ (Sup) 327: AIR 1963 Mys 303 (310, 
311, 313) (1*1 R) (Prs 25, 20, 28, 29, 36, 37, 38) 
(DR). 
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Art. 234 Mysore Munsiffs (Recruitment) 
Rules (1958), R. 6 (3), Proviso, R. 12, Proviso — 
Provisos cannot be said to be either retrospective 
or retroactive — Provisos are within rule making 
power of the Governor. 1963 Mys LJ (Sup) 327: 
AIR 1903 Mys 303 (313, 314) (Pf C) (Pr 41) (DB). 

Art. 234 — Mysore MunsifTs (Recruitment) 
Rules (1958), R. 6 (1) and (4) — Sub-rules are 
to be read together. 

Sub-R. (1) of R. 6 it is clear, must be read 
along with sub-R. (4) for the identification of 
the authority which has been appointed to con- 
duct the competitive examination, and, there is no- 
thing in sub-R. (4) which is inconsistent with sub- 
R. (1) since what that sub-rule really directs is 
that when the Commission conducts the viva voce 
examination as directed by sub-R. (1) it shall do 
so in association with the officer specified in sub- 
R. (4). 1963 Mys LJ (Sup) 327: AIR 1963 Mys 303 
(314) (PI D) (Pr 43) (DB). 

Art. 234 — Mysore MunsifTs (Recruitment) 
Rules (1958), R. 6, Sell. — No syllabus prescribed 
for viva voce examination for testing candidate's 
general knowledge — Examination cannot be cha- 
llenged on this ground. 1963 Mys LJ (Sup) 327: 
AIR 1963 Mys 303 (315) (Pt E) (Pr 48) (DB). 

Art. 234 — Rule prescribing examination of 

candidate lor recruitment by body of more than 
one person — Every member of the body should 
have knowledge of the subject in which the candi- 
date is examined by them 1963 Mys LJ (Sup) 327: 
AIR 1963 Mys 303 (318) (Pt F) (Pr 57) (DB). 

Art. 234 and Art. 309, provisos 245 and 16 (4) 

— Mysore MunsifTs Recuitment Rules 1958, Hr. 6 
and 12 — Competitive examination by State Public 
Service Commission for recruitment for the posts 
ot Munsitts in the State — Prescribing of quali- 
fying marks — No delegation of power, by Gov- 
ernor cannot delegate the power — P. s! C. is 
not competent to prescribe qualifying marks — 
Prescribing two sets of qualifying marks, one for 
scheduled castes and other for others is illegal — 
It docs not amount to reservation within Art. 16 
(4). 40 Mys LJ 87: AIR 1963 Mys 292 (294, 295, 
296, 297, 298, 299, 300) (Pt A) (Prs 6, 12, 21, 23, 
24, 28, 32, 47, 60, 61, 65) (DB). 

Art. 234 and Art. 309, proviso — Mysore Mun- 
siffs Recruitment Rules 1958, Rr. 12, 6 (4) made 
by Governor — Examination of candidates by 
Stale Public Service Commission for recruitment 
to t lie posts of Munsifls — Rules specifying viva 
voce examination to test candidaes’ general know- 
ledge and grasp of principles of law — Commis- 
sioner also considering personality and suitabi- 
lity in viva voce examination — Viva voce cannot 
form foundation of list of successful candidates. 
40 Mvs LJ 87: AIR 1963 Mys 292 (301) (Pt B) 
(Pr 79) (DB). 

* Art. 234 and Art. 309, proviso — Mysore Mun- 

siffs Recruitment Rules, 1958, Rr. 6 (4), 12 — 
Rule specifying viva voce examination by mem- 
bers of Public Service Commission and Law Se- 
cretary — Some members of Commission not pre- 
sent during examination — Examination is not in 
accordance with Rules — Mysore Public Service 
Commission (Conduct of Business and Additional 
Functions) Act (20 of 1959 1 , Ss. 8 and 9 do 
not support such examinations. 40 Mys LJ 87: 
AIR 1963 Mys 292 (301, 302, 303) (Pt C) (Prs 82, 
83, 85, 88, 91) (DB). 

• Art. 234 and Art. 309, proviso — Mysore MunsifTs 

Recruitment Rules, 1958 — Competitive examina- 
tion — Long delay between written examination 
viva voce and publication of ILst of successful 
candidates — Propriety of. 


Where a competitive examination is selected 
as the method of recruitment and it consists of 
a written and a viva voce examination, the two exa- 
minations must be held in such quick succession 
that there may be no occasion for the reproach 
that one of them was deliberately deferred for 
collateral and oblique purpose. But the long delay 
after which the viva voce examination was held 
and the equally long delay in announcing the 
names of successful candidates cannot form the 
foundation of an argument that the conduct of 
the examination which was entrusted to an autho- 
rity as highly placed as the Public Service Com- 
mission was anything but irreproachable. 40 Mys 
LJ 87: AIR 1963 Mys 292 (302, 303) (Pt D) (Pr 90) 

(DB). 

Art. 234 — Mysore MunsifTs (Recruitment and 
Promotions) Rules (1954), R. 16 — Provision in 
tor appointment by promotion — Does not offend 
Art. 234 and is not void. ILR (1955) Mvs 597: 
AIR 1956 Mys 20 (25) (Pt K) (Pr 14) (DB). 

Art. 234 — Rules framed under, R. 10— Scope 

of — Judicial service — Reputation of judicial 
officer. 

The rules framed by the Governor under Art. 
234 do not contemplate and could not possibly 
have contemplated that the judicial service of 
the State should come into contempt by the ap- 
pointment to, or continuance in office of persons 
who do not inspire confidence among the mem- 
bers of the public or whose conduct is not above 
reproach. A judicial officer who suffers his con- 
duct to justify the impression that he can he im- 
properly influenced or allows his reputation to 
be damaged or destroyed is almost as great a 
danger to society as a person who actually recei- 
ves a monetary gift. 58 Pun| LR 299: ILR (1957) 
Punj 122: AIR 1956 Punj 201 (202, 203) (Pt B) 
(Pr 7 ) (DB). 

Art. 234 — Rules framed under, Rule 10 — 

Retrospective effect. 

The rules made by the Governor under Art. 

234 and promulgated on 26-10-1951 cannot apply 
retrospectively to an examination which was held 
in the year 1950, particularly when the syllabus 
of the earlier examination was different from the 
syllabus of the later examination. 58 Punj LR 299: 

ILR (1957) Punj 122: AIR 1956 Punj 201 (203) 

(Pt D) (Pr 10) (DR). 

ARTICLE 235 

• Arts. 235 and 311— Control vested in High 

Court over District Judges is complete subject only 
to power of Governor in matter of appointment 
(including dismissal), posting and promotion 
(AIR 1961 Cal 1 (SB), Affirmed). 

The control vested in the High Court under 
Art. 235 of the Constitution includes disciplinary 
jurisdiction and is a complete control subject only 
to the power of the Governor in the matter of 
appointment (including dismissal and removal) 
and posting and promotion of District Judges. The 
High Court can in the exercise of the control 
vested in it hold enquiries, impose punishment 
other than dismissal or removal, subject, however, 
to the conditions of service, and a right of appeal 
if granted therehv and to the giving of an op- 
portunity of showing cause as required by Cl. (1) 
of Art. 311 unless such opportunity is dispensed 
with bv the Governor acting under the provisos 
(b) and (c) to that clause. The High Court 
alone can hold enquiry against a District Judge. 

AIR 1961 Cat 1 (SB). Affirmed. 
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The fact that Governor appoints District Judges 
and can alone dismiss or remove them does not 
Impinge upon the control of the High Court. It 
only means that the High Court cannot appoint 
or dismiss or remove District Judges. In the 
same way the High Court cannot use the special 
jurisdiction conferred by the two provisos. It 
cannot decide that it is not reasonably practicable 
to give a District Judge an opportunity of show- 
ing cause or that in the interest of the security 
of tiie State it is not expedient to give such an 
opportunity. This the Governor alone can decide. 
That certain powers are to be exercised by the 
Governor and not by the High Court does not 
necessarily lake away other powers from the High 
Court. The provisos can be given their full 
elte<l without giving rise to other implications. 
If a case arises for the exercise of the special 
powers under the two provisos, the High Court 
must leave the matter to the Governor. In exer- 
cising these special powers in relation to inquiries 
against District Judges, the Governor will always 
have regard to the opinion of the High Court in 
the matter. This will be so whoever be the in- 
quiring authority in the State, but this does not 
lead to the further conclusion that the High Court 
must not hold the enquiry any more than that the 

Governor should personally hold the enquiry. State 
of West Bengal v. Nripendra Nath I3agehi, (19G5) 
2 SCA 884: (19G6) 2 SCWH 109: AIR 1900 SC 447 
(453, 455) ( I*t A) (Prs 13, 17, 18). 

Art. 235 — Discrimination and equal oppor- 
tunity in the matter of promotion to higher posts 
*~7 Number ol Munsiffs eligible for promotion to 
higher posts of subordinate judge — High Court 
in exercise of its sole authority selecting some in 
preference to plaintiff— Arts. 14 and 10 /I) not 
violated — Exercise of power bv High Court not 
lusticiable. See Ibid, Art. 14. AIR 1962 SC 1704. 


' ;£ p,s * 235 und 320 < 3 ) (<■) — Civil Services 

(Classification, Control and Appeal) Rules. Rr. 49 

and 55 -A — Exclusive authority of High Court to 
make promotions In respect of members in Slate 
judicial service — High Court exercising power 
by promoting some members to higher posts In 
supersession of plaintiff’s Haim according to seni- 
ority list Rr. 49 and 55-A not applicable — 
Consultation with Stale Public Service Coinnilssolo 
not necessary — Held there was no right In plain- 
tiff of promotion which could be enforced in a 
Court, 

neld. that under Art. 235 of the Constitution, 
10 High Court is tbe authority which has the 
power of promotion in respect of persons belong- 
ing to the Stale Judicial Sendee, holding any post 
inferior to that of a District Judge. Art. 235 read 
'\ilh the Givil Services (Classification, Control and 
Appeal) Rules, makes it clear that there is no 
right of promotion which the plaintiff could have 
claimed to enforce by action in a Court. Rule 
49 ol the Service Rules gives only a safeguard to 
a public servant that punishment by way of with- 
holding of promotion shall not bo imposed unless 
pe has been given adequate opportunity of show- 
ing cause against the action proposed to be taken. 
Moreover, R. 49 comes into plav only when pro. 
c codings are taken bv wav of disciplinary action 
against a public servant. Since there were no 
d'sciphnarv proceedings against the plaintiff nei- 

. t nor :,,) A was applicable to his case, 
in) that there was no basis for tbe contention of 
the plaintiff that the High Court bad made unjus 
tillable delegation of its powers under Art. 235 
IO ,he 1 n «lish Committee or that tbe High Court 

*? " ™ ,,c did Pass the order which was the 
P Hintdt s alleged cause of action, (ml that as 

disciplinary proceedings had been started 


1827 

st the plaintiff there could be no occasion for the 
Stale Public Service Commission being consulted 
in accordance with the provisions of Art 320 (3> 
(c) of the Constitution, (iv) that the plaintiff had 
tailed to make out a cause of action for the suit 
and as such the suit should be dismissed as not 
maintainable. High Court, Calcutta v. Amal Kumar 
Roy, (1953) 1 SCR 437: (1902) 2 SCA 64G: (1962) 

? A,K 1%2 S(] *704 (1708, 1709, 1710, 

1711) (Pt A) (Prs 5, 6, 7, 10) 

- Art. 235 — Inquiry against District Judge — 
Power of High Court to hold. See Ibid, Art ‘>‘>7 

AIR 1959 Andh Pra 497 (DR). 

Art. 235 Suspension of Subordinate Judge 

i it* ■ ^ 


by Registrar, Madras High Court — Validity. See 
Andhra Civil Services (Disciplinary Proceedings 
Tribunal) Rules (1953), Ruie 4 (2). AIR 1955 
Andhra Go (DR). 

7~7~ A f !^; 23 °’ 233 ’ 237 » 310, 311 — General Clauses 
Act d897) : Section 10- Disciplinary Jurisdiction 
ol High Court over District Judges and Judges 
subordinate to them, extent of — Jurisdiction of 
Governor to remove or dismiss these Officers — 
Exercise ot Governor’s powers has lo he in con- 
sultation with High Court. 

The disciplinary jurisdiction over District Judges 

and Judges subordinate to them vests exclusively 

m the High Court except making an order of dis- 
missal or removal. 

The power of dismissal and removal of District 
Judges and Judges subordinate to District Judges 
vests in the Governor. The exercise of the afore- 
said power ot dismissal and removal of District 

Judges by the Governor has to he in consulta- 
tion with the High Court. 

Where on preliminary invcs'igution the High 
Court comes to the conclusion that the probable 
consequence of the charges against a |udit aal offi- 
cer being proved would he one o| dismissal or 
removal ol the judicial officer, the course that 
should be adopted would he to refer the matter 
to the Governor recommending appointment of 
? n e,1( ffurv officer which is the fust stage of giv- 

u ,~? sonab,e °PP°rtiinity to a public serv ant 
AIR 19a.) Andhra 62 Red. on. AIR 1961 Cal 1 
(8B), Commented on and distinguished. When 
tno Governor appoints an enquiry officer on the 
recommendation of the High Court, Die discipli- 
nary proceedings are initiated by the High Court 
and not bv the Governor and the order made 

o G r7 r V , , r io.'"’ 1 " n< ' jurisdiction. 

'» 67 l!om , H ,70: Mali 

I;*, 'Cl' ( 100..) Horn 317: AIK 1905 Korn 15fi 

(10-, 1C.). 1G4. 105) (IM A) (I'rs 19, 19.4, 20) (DU). 

• —AHs 235. 227, 233, 234, 309, .310. 311, 320 
— Judicial service of Stale — Member of — Dis- 
trirt Judge — Disciplinary jurisdiction over — 
Uho can exercise — Enquiry conducted bv Slate 
Government — Validity - Civil Services (Classi- 
fication. Control and Appeal) Rules. Rule 55 — 
Validity. See Ibid, Art. 227. AIR 1901 Cal 1 (SR). 

— — -Arls. 23o, 309, 234 — Disciplinary proceedings 
against subordinate judicial officers — Authority 
con.pelent to Initiate — Mysore Civil Services 

Rules’ 8™ nd"! 1 Cou ro and Vppeul) Rules, 1957, 

Having regard to Rules 8 and 11 of the Mysore 

/V St, , l o V r l 7 CS l( . li,ssin<a ' ion ' Control and Appeal! 
Rules, 1J.)/ and Arts. 234, 235 and 309 of the 

Conslihit.on, both the Governor as well as the 
High Court have competence to initiate discipli- 
nary proceedings ag.unst subordinate judicial off . 

Ler ; . ! ™'' not be said that it is the High Courf 
and High Court alone that is the sole authority 
competent to initiate such proceedings. 
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An examination of Arts. 233 to 235 and 309 to 
311 of the Constitution reveals that in the ease 
ol Subordinate Judicial Officers the disciplinary 
control is divided between the Governor and the 
High Court. The Governor’s power is confined to 
(i) removing them from service, (ii) dismissing 
them and (iii) reducing them in rank. In other 
respects their disciplinary control vests in the 
High Court. Both the Governor as well as the 
High Court, have, however, to exercise the power 
conferred on them in accordance with the pro- 
visions of the Constitution and the rules validly 
framed under Art. 309. Thus the field reserved 
lor the High Court is clearly demarcated from 
that reserved for the Governor. Each authority 
can effectively exercise its power within the field 
reserved for it. 

The word 'Control' contemplated by Art. 235 
of the Constitution includes disciplinary control 
over the officers presiding over the subordinate 
Courts. But that disciplinary control is subject 
to two limitations, viz. (1) it does not take away 
from the person concerned any right ot appeal, 
which he may have under law regulating the con- 
ditions of service and (2) it does not authorise 
the High Court to deal with him otherwise than 
in accordance with the conditions of service 
prescribed under such law. Since a person belong- 
ing to the Judicial service of the State is holding 
a post in connection with the affairs of the State, 
in the absence of any legislation by the State 
legislature, his conditions of service are those 
prescribed bv the Governor in exercise of the 
power conferred on him by Art. 309 of the Con- 
stitution. On the other hand the power of the 
Governor to prescribe the conditions of service 
of the Government servants, as seen from Art. 309 
is subject to the provision of the Constitution. 
Art. 235, is one such provision. (1905) 2 Mysore 
LJ 215 (DB). 

Arl. 235 — Judicial Service of State — Mem- 
ber of — Punishment — Order by Government on 
recommendations of High Court — Ancillary re- 
commendation of High Court to confirm member 
as Subordinate Judge before retiring him com- 
pulsorily not accepted — Mere non-acceptance did 
not affect validity of main order of punishment. 
Sec Ibid, Art. 311. AIK 1965 Orissa 183 (DB). 

Arts. 235 and 226 — Orissa High Court Rules 

(Vol. 1) Rule 16 (vi) — Rule requiring disciplinary 
proceedings under Art. 235 to be placed before 
Full Court of all judges — Whether authority ad- 
ministratively recommending imposition of punish- 
ment on judicial officer can judicially decide legali- 
ty of such punishment in writ petition. Sec Ibid. 
Art. 226. AIR 1965 Orissa 183. 


Art. 235 — Civil Services (Classification, Con- 
trol and Appeal) Rules, 1930, Rule 55 — Disci- 
plinary Proceedings (Administrative Tribunal) 
Rules, 1951. Rule 5 — Judicial Service of State 
— Member of — Enquiry by Tribunal — Order 
of enquiry issued bv Government on recommen- 
dations ol High Court — Order not void — No 
contravention of Art. 235. Sec Ibid, Art. 311. 
AIR 1965 Orissa 183 (DB). 


Art. 235 — Appointments and punishments of 

members of judicial service — l Itimatc authority 
to pass order of punishment, even in case of Sub- 
ordinate Judge, is State Government. See Ibid, 
Art. 311. AIR 1965 Orissa 183 (DB). 

Art. 235 — Section 21 C. P. Code is not 

repugnant to Art. 235. See Civil P. C. (1908), 
Section 21. AIR 1955 M’C (Puuj) 6028. 


ARTICLE 236 

Art. 236 — District Judge includes Additional 


District Judge. See Industrial Disputes Act (1947). 
S. 7 (3) (b). AIR 1954 Assam 161 (DB). 

Art. 236 — Article provides a dictionary for 
the expressions '‘District Judge” and "judicial 
ser\ice Expression District Judge” in view of 
Cl. (a) includes an Additional District Judge. See 
Ibid, Art. 235. AIR 1965 Bom 156 (DB). 

• Ar *- 236 — “District Judge” — Officiating 

Additional District Judge — If Included. 


Per P. B. Mukharji, J. Art. 236 of the Con- 
stitution includes all Additional District Judges 
within the expression “District Judge” irrespective 

are permanent or officiating. 
Besides, an acting District Judge comes within 
the definition of ‘judicial service’ as he is intend- 
ed to fill the post ol ‘District Judge’ within the 
meaning ol that definition. Nripendra Nath Bagchi 
v. Chief Secretary, Government of \V. B., 65 Cal 
WN 361 : (1961) 2 Lab LJ 312: AIR 1961 Cal 1 (5) 
(Pt A) (Pr 10) (DB). 


- Art. 236 — Industrial Disputes Act (1947), Sec- 
tion 7 (3) (b) — ‘District Judge’ — Meaning — 
Docs not include Additional District Judge — 
(General Clauses Act (1897). Section 3 (17) ) — 
(Interpretation of Statutes) — Civil P. C. (1908), 
Prc.) — (Words and Phrases). AIR 1954 Assam 
161, Diss. See Industrial Disputes Act (1947), Sec- 
tion 7 (3) (b). AIR 1956 Madhya Blia 183. 


Art. 236 — Scope — Integration of Civil Judi- 
cial Service and Criminal Judiciary — Constitu- 
tionality — Appointment of Presidency Magis- 
trate as Subordinate Judge — Validity — Division 
between officers whose service is termed civil 
judicial’ and those who administer criminal justice 
who are called ‘magistrates’ whether irremovable 
in view of this article. See Ibid, Art. 234. (1958) 

1 MLJ 38: AIR 1958 Mad 53. 


Art. 236 (a) — Civil Judge with powers of 

Additional Sessions Judge is ‘District Judge. 1965 
Raj L\V 14: ILR (1965) 15 Raj 390: AIR 1966 Raj 
26 (33, 34) (Pt E) (Pr 20) (DB). 

Art. 236 — Appointment of judicial officials 

bv Government of Rajasthan Notification No. F 1 
(357) Appls. A/51, dated 23-4-1951 — Validity. 
See Ibid, Art. 233. AIR 1956 Raj 104 (DB). 


ARTICLE 237 

Art. 237 — "Court Subordinate” - 

)f — Magistrates whether subordinate 
Effect of Art. 237. See 1 hid. Art. 234. 

Ml 495. 

Art. 


237 


- Meaning 
Courts — 

AIR 1957 


Legislative intent — Object of 


■ — - * ~ - - • , 

raining article is to enable the Governor to take 

urliier steps to separate judiciary from control 
f executive by bringing magistracy under the 
ontrol of High Court. See Ibid, Art. 235. AIK 
965 Bom 156 (DB). 

Arl. 237 — Object of — Integration of Civil 

vulicial Service and Criminal judiciary Con- 
titutionalitv — Appointment of Presidency Magis- 
ratc as Subordinate Judge — Validity. See Una, 
rt. 234. AIR 1958 Mad 53; 

Art. 237 — Scope — Rules referred to in 

rticle arc rules made under Art. 234 — Hence 
icv require prior consultation with authorities 
amed in that article before they are made. See 
bid. Art. 234. AlR 1958 Mad 53. 

— Art. 237 — Separation of judiriarv from ex- 
ulive — Notification issued under Art. -3/ 
mvtr of High Court lo post Magistrates in 1 e 1 1 a rf 
lislrict. See Criminal Procedure C° de (1898) * 

12 1959 Crl LJ 1005: AIR 19o9 Mjs 199. 


ARTICLE 238 

238 — Prerogative 


CONSTITUTION OF INDIA (1950). Art. 238 

■ ^ 
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. vrj iuauai a |a U I l-,OCIlin 

relating to execution of death sentences — 
Prerogative, if consistent with Constitution — 

AH r0 ™ , 9 1Ve * 1 f^ SlaI ? ds 1 repealed - Applicability of 

409 a 7 ( f nn ir' ■ C - (1898) ’ Ss - 401. 402 

m — oJ C ?ni b,d ’ £ rL T2 ‘ AlH l95(i sc M2. 

Tor A o‘ 238 (7) “ ProVls,on is subject to Art. 
r r~~- Ra ; ,a f l ^ n Land Reforms and Resumption 
of Jagirs Act (:> ot 1952) — Rajpramukh’s power 

SCStW lhC UW * S ° e IIjid ’ ArL 385 * AlH 

~ Ar ‘; 238 ~ Adoption sanctioned before the 
Constitution by Nizam under his prerogative rights 

— It cannot be revoked after Constitution under 
hose rights which do not exist after the Conslitu- 

tion. See Hyderabad Atiyat Enquiries Act (10 
of 1952), S. 13 12). AIR 1054 II, d 15 (Dll). ' 

* Art - 238 — Rajpramukh, whether entitled 
to use prerogative powers which lie had as Ruler 
o! Ins State. See Ibid, Art. 154 (1) AIR 1 9,V> 
Hyd 163 (FR). 1 ' ,_ 

238 ~ s '-°Pc ~ Rule 14 (2) of Jaipur 
Malm, Rules (194o) - Validilx after Constitution 

— lower of Rajpramukh after Constitution to 
ecide question ol succession to jagirs See Ibid 

Art. 154. AIR 19(H Raj 140 (MI). ’ ' 

Art. 2.18 Scope — Travaneorc Cochin 


~ r ^ i 1 4i ^ .iim in i- i .tiMim 

Covenant, Art. X\I — Power of Maharaja of 
Cochin to grant suspension, remission or commuta- 
tion ol sentence cannot be invoked or exercised 
alter commencement of Constitution. See Con- 
stitution of India, Art. 72. ILR (1955) Trav-Co 
*88. * 

ARTICLE 239 

T i7 _Al, f3 230 , Contract by Government of 

vindhya I radesh — Suit against Government 

l orm of — Proper defendant was Slate of Vindhya 
I radesh and not Union of India. Sec Civil P C 
(1908), S. 79. AIR 1902 SC 145. 

•" Art 239 — Bombay Prevention of Gambling 
Act — Extension of. to Kuteh — Chief Commis- 

Am e inM 1( L lh f r . Il:,<1 pwwer aflor ,,1( - Constitution 
MH 19.)4 Kuteh 42, Reversed. See Adaptation of 

Laws Order ( 1950), Cl. 15. AIR 1957 SC 517. 

• Art. 239 — Order made by Governor- 

general under Section 94 (3) - Saving ol. by 

Art. •>/*. — Nature of order — ‘Law in force’ — \d- 

apbilmn of order - Validity of - Appropriate 

government. See Ibid, Art. 372. AIR 1955 


sc 


239 ~~ Executive head of Part C Stale 

— I ositlon and status of President — (Govern- 
ment of Part C States Act (1951), S. 38 (2) ). 

n I ! 1< ‘President who is the executive head of the 
i art G Stales does not function as the executive 
head of the Central Government hut as the head 
ot the Stale under powers specifically vested in 
inm under Art. 239. The aulhoritv conferred 
under Art 239, to administer Part C States has 
not the effect of converting those States into the 
Central Government. Under Art. 239. the Prcsi- 
oent occupies in regard to Part C Stales, a posi- 
lon ana ‘°^ou* v ' to that ol a Governor in Part A 
States and of a Rajpramukh in Part B States. 

I hough the Part C Stales are centrally administer- 
h under the provisions of Art. 239, they <|<> no t 
yease to be States and become merged with 
.entral Government. Salya Dev Rusbabri 

i«Rr ,I cr2 U V\« (l9:,4) 2 MLJ SCJ 7 

l.l.ia SCR 549: AIR 1954 SC 587 (591) (I»i 

v i r Jj, 

- Art. 239 Notification under Section 91 (31 
(.overnmcil of India Act (1935) — Validity after 

ons iiutmn. See Government of India Act, 1935 
. Vol, 4.] Fn D. 34, 


Section 94 (3). AIR 1953 Ajmer 65. 

— Arls - 239 («), 226. Sch. 1, Part 2 - Writ peti- 
tion against Himachal Pradesh Administration” 

t re ?P onden, 1 - Himachal Pradesh being 
Union Temtory administered by the President 
through Administrator — Neither President nor 
Administrator impleaded -- “Himachal Pradesh 
Administration being not a juristic person can- 
not sue or be sued — Order on writ pelition would 
not bmd I resident or Administrator — Frame of 
petition therefore, held defective — Civil p r 

Hlm*Pra C 19° n ' 9 ' ^ ll,id ’ ArL 22r >- u, t 1964 

u774r!'( 2 'l 9 , r r>rc c ill< l ' iu ! s P° si1 '™ in relation 
}? *. I* r St — 8uth 8 Rdcs, whether become 

r, or G °v 0 7 ,niC 7 T, Appointment of sole arbi- 

- Unio7 r *° , Dt : pulv Chitf Commissioner 
Ginon of India not given notice — Effect. See 

Pm 2 r « Aet ' Sc, ' lion 9. AIR 1958 lilm 

7T A !;'; 239 -. Ku 'ps Business. Part C States. 

> p"fo7c °, f - !, PP eal ""der Section 417, 

( r. I Code — Sanction by Minister — Validity 
Sec Government of Fart C Stales Art (19511 c 7 ‘ 

1011 ;i8 - Crl U 944: AIR 1955 Him pVa 26? 

iZ'i''!;,? 3 ?. ~ ,,0 " <,r 10 ‘■xtend Aet. vested In 
roOmla 1 Government - Extension of Act by 

Clnet Commissioner of Part C State after 26lh 

I MIlllilM 1 fin I I » If i • . 4 . . * U 


til.* 

V. 

04: 

D) 


January, U.)0-\ alidily — (Kuteh (Application of 
Laws) Order (1949), Para 4 — (Merged Slates 
Ca«s) Aet (1949)) - (Adaptation of Caws Order 

Vet tV -T's ;■ 2,1 ~ (<ipn,,, ' al Clauses 

Act (IN9/). Section 4-A) - Bombay Prevention 

of Gambling Act (IV of 1887), Section 1). 

The Bornbav Prevention of Gambling Act was 
no \ alidly extended to Hie Stale of Kuteh by the 

NovemlierS'° ,,CrS n0,iflca,ion - 28 *h 

The Bombay Act, though it was applied to 

<10 1 !' S , lhc , Kulch (Application of Caws) Order 
1 J4 J did not extend bv its own operation but 

had o be extended under Section 1 of the Act 

and the power to so extend was vested m the 

ProMncial Government. As the definitions in 

Kuteh by the Kuteh (Application of. Caws) Order 
were to be applied in the interpretation of enact- 
ments ,,i Kuteh only alter giving effect to the 
modifications, restrictions or rule of construction 
contained ,«, the Order, the Chief Commissioner 

i n 7 C I* ! ‘ , , , ; slrll< lion contained ,11 Fan., 4 of 
that Order had the powers vested 111 the Provin- 
cial Government by the Bombay Act 

The Merged Stales (Caws) Act, intending that 
the duel Commissioner should not exercise the 
powers vested m the Provincial Government by 
tlu Central Acts winch then applied to Kuteh 
extended several Central Ads to Kuteh and repeal- 
ed those corresponding Acts applied bv the Kuteh 
Application o Caws) Order, ami also extended 
he General Clauses Act without any restriction 
but be Bombay Ad was neither extended nor 
repealed as a corresponding law and therefore it 
nuglit be accepted that in spile ol Section -II (3) 
o the Government ol India Act. and the Merged 

states (laws) Ads, the Chid Commissioner was 

i iitilled to exercise the power vested in the Pro 
viM« ial Government l» v tli e Bombay Art 

Alter the Constitution came into effect and the 
Adaptation o Caws Order, 1950, was made o 
expression State was substituted tor !h.> ,1C 

‘ l>r ** vi, “.iar in the BombaV Ac, b ca 17^ 
Paragraph 4 oxen though the Bombay Act 
was not mentioned in any of th,» v ,.f , , 1 

to that order. As a result of Ihi eS 

the rule ol construction contained in K utch 
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f Application of Laws) Order no longer 
survived and therefore, from 26th January, 1950, 
the expression ‘Provincial Government' in the 
Bombay^ Act was to be read as ‘the State Gov- 
ernment' and having regard to the definitions of 
State Government' and 'Central Government' in 
the General Clauses Act the Chief Commissioner 
had to act within the scope of the authority given 
to him under Art. 239. Hence from 26th January, 
1950, the Chief Commissioner, Kutch, had no 
power to issue the notification in question unless 
authority to do so was conferred on him under 
Art. 239. 

Though it may be accepted that the power to 
extend the provisions of the Bombay Act to the 
State of Kutch or to any part thereof was, before 
26th January, 1950, vested in or exercisable by 
the Chief Commissioner, Kutch, the provisions of 
Para. 15 of the Adaptation of Laws Order, 1950, 
cannot be canvassed to support a contention that 
as no notification was issued by the President and 
as the President had not authorised the Chief 
Commissioner, Kutch, to do so, the power con- 
tinued to be vested in or exercisable by the Chief 
Commissioner, Kutch, on and alter 26th January, 
1950. Because the power was not exercised by 
the President it cannot be said that there was 
interregnum created and hence transitional pro- 
vision lor the exercise of power by a person or 
authority competent to exercise it bet ore the ap- 
pointed day was applicable. 

Even if substitution of expression as mentioned 
in Para. 4 of the Adaptation of Laws Order, 1950, 
5s not made, the rule of construction mentioned 
in the Kutch (Application of Laws) Order, 1949, 
for construing the expression ‘Provincial Govern- 
ment' as the ‘Chief Commissioner, Kutch’ does not 
survive because the provisions of the Constitution 
are that the President administers a Part C State 
and from that it follows that all powers vested 
in or exercisable by the Central Government or 
a Provincial Government under anv laws in force 
are vested in or exercisable by the President and 
the Chief Commissioner of a Part C State can 
act to such extent as he is authorised by the 
the President to do. The Court which is entitled 
under Para. 21, Adaptation of Laws Order, to 
construe the Bombay Act with such adaptations 
as are necessary tor bringing into accord with 
the provisions of the Constitution must therefore, 
construe the Bombay Act with the adaptation that 
the rule of construction mentioned in the Kutch 
(Application of Laws) Order, 1949, is deleted. 
1954 Crl LJ 1699: AIR 1954 Kutch 42 (43, 45, 4G, 
47) (Prs 2, 5, 0, 7, 8, 10, 11, 12, 13). 

[Reversed in AIR 1957 SC 517.] 

Arts. 239, 226 — Power of Chief Commissioner 

of Kutch to make proclamation under Section 46- B, 
Bombay District Police Act (4 of 1890) — Noti- 
fication No. 1 04 -J dated 24-8-1950 issued by Presi- 
dent under Art. 239. See Bombay District Police 
Act (4 of 1890), Section 46-B. AIR 1954 Kutch 15. 

Arts. 239, 245 (1) and 372 — Manipur Ad- 
ministration Order (1949), paras. 5 and 7 — Vali- 
dity — Manipur Constitution Act (1947) — Act is 
not repealed hut continues to rernaiu In force. 

The Central Government got all the powers 
which were exercised by the Maharajah of Mani- 
pur at the time of merger by the agreement of 
the merger and the Chief Commissioner was to 
exercise those powers later on under the Manipur 
Administration Order, 1949, but the rights of the 
people enjoyed under Manipur State Constitution 
Act, 1947, were never suppressed nor do they 
appear to have been at any time attempted to 
f>e suppressed as the Manipur State Constitution 
Hct. 1947, was never repealed. Its provisions, there- 


fore, so far as they are not inconsistent with the 
provisions of the Indian Constitution will con- 
tinue to remain in force under Art. 372 of the 
Constitution of India. 

Under the Manipur Administration Order, 1949* 
the Manipur State Constitution Act, 1947, had been 
kept intact under para. 5 but under Cl. 7 the 
existing Legislature was dissolved and the Minis- 
ters then functioning ceased to function. The 
abolition of the Legislative Assembly and the 
Council of Ministers is not a mere matter of pro- 
cedure and as no action was taken by the Presi- 
dent for a period of three years nor by the Parlia- 
ment under Art. 239 and Art. 245 (1) of the 
Constitution of India the Manipur State Constitu- 
tion Act, 1947, cannot be deemed to have been 
repealed. 

Paragraph 7 cannot be interpreted to mean that 
the Manipur State Constitution Act, 1947, or any 
particular section thereof was ever sought to be 
repealed by this paragraph, and so it could not 
properly be urged on the basis of this paragraph 
that the requests for electing fresh Legislature 
and for appointment of fresh Ministers under the 
Manipur State Constitution Act, 1947 which has 
not been repealed uptill now, were in any way 
illegal or against the maintenance of public peace. 
Even if meetings are held and people peacefully 
request the Government for enforcing the provi- 
sions of Manipur State Constitution Act, 1947, such 
meetings would not be against the spirit of the Con- 
stitution or even against the provisions of Section 
144, Cr. P. Code as they would not tend to dis- 
turb public tranquillitv in any manner. 1955 Crl 
LJ 1603: AIR 1955 Manipur 41 (46) (Pt B) (Prs 
15, 18). 

Arl. 239 — Delhi Excise Rules, Rule 5.1 — 

Power conferred on Chief Commissioner under 
Rule 5.1 — Delegation of power. 

The Chief Commissioner of Delhi gets execu- 
tive powers in the Delhi State under the orders 
of the President under Art. 239 of the Constitu- 
tion. It is not open to the Chief Commissioner 
to delegate his executive authority to the Collector 
or to any other person. ILR (1956) PunJ 390: AIR 
1956 PunJ 97 (99) (Pi D) (Pr 6) (DB). 

[Reversed on facts in AIR 1959 SC 65.] 

Art. 239 — Chief Commissioner’s authority to 

bring Ajmer Act (IV of 1956) into force — (Ajmer 
Shops and Commercial Establishments Act (4 of 
1956), Ss. 1 (3) and 2 (1) (w) ). 

Under Art. 239 the President could carry' on the 
business of the Ajmer State through a Chief Com- 
missioner. This postulates that he could auth- 
orise the Chief Commissioner to bring the Ajmer 
Shops and Establishments Act, 4 of 1956 into force. 

For the same reasons the rules under the Act 
could also be made by the Chief Commissioner 
ILR (1958) 8 Rai 1067: 1959 Raj LW 678: AIR 
1959 Raj 257 (259, 260) (Pt D) (Pr 21) (DB). 


-Art. 239 — Suit by or against Union Territory 
(Civil Procedure Code (1908), S. 79). 

Union Territory and its administration is 
ted in the President under Art. 239 of the Con- 
ation of India which empowers the President 
administer through a Chief Commissioner, u 
Joing so, the position of President under Art., 
is analogous to that of a Governor of a State. 
Union Territory is a separate entity and he 

•eminent of the Union Terr. lory and the 

tral Government are not identical A suit by 
against Union Territory must, therefore, be 
ight by or against the Government of the 
\ Territory and not the Central Govemmen 
is by or against the Administration of the 
Territory concerned, as contemplated i 
239 of the Constitution. And the Admmistr - 


- c 
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d ^ f k a K d - he Cbief Commissioner to the extent to 

Im^nso T f mpo wer e ti (1000) 30 Comp Cas 324: 
AIR 10o9 Tripura 41 (45, 46} (Pt G) (Pr 24). 

—Arts. 230 and 311 — Servants of Part C States 
—Applicability of Central Civil Service (Temporary 
Service) Rules, 1040. J 

Servants of Part C States were not servants of 

he rZ Government nor did they belong to 

the Central Civil Service. The Central Civil Ser- 

rU TcmP | 0ra , rV ., ScrV '" ) I!ules . 1949. therefore, 
do not apply to them. 

Service under the Part C State, or for the matter 

,nVl la p SC , r r C c. U " der ', he Presiclent as administer- 
m K a Part C State under Art. 239, cannot he ron- 

f' rU . e ( das * ervi “ u i> d er II, e Central Government, 
m 1949 when the Central Civil Service (Temper- 

»!? tt SeniCe ■ RU f S . wcre framed . the areas which 
P,r h r of ' he Constitution were made into 

neiihpr , ' T d T°; e P ar ticularlv Tripura, were 

neither administered by the Central Government 

nor were they parts of the British India. The 

or ?n,e C „°H ? , n °' lh r cforc - have teen made for 
or intended to apply to servants of the Part C 

Mates. AIR 1954 SC 587 Rcl on All OaS 

Tripura 28 (32) (P, D) (Prs 14, 15," ‘ 

Art. 239 — Slate of Vindhya Pradesh is a 

ffl,l| V capable ol suing and being sued 

(Government of Part C States Act (49 of 1951) 

AH fT&Vfr. 3 !. (2,> 391 SCC ,bid ’ ArL 

so, L); f !> ~ Suit ,)V or against Para C State— 
, u,t 11 to be brought in name of Central Govern- 
merit — Service ol notice. See Civil P. C. (1908) 
Section 80. AIR 1955 Yin Pra 1. ’ 

ARTICLE 240 


CONSTITUTION OF INDIA (1950). Art. 239 


, , , A • - 40 Amendment contemplated by 

ns Pm - t,U1 *J e eflected by bare majority such 
as that required for passing any ordinary law 
iee Ibid, Art 368. AIR 1931 SC 458. 

Art 248 M ' l'° f G-foro It was amended In 1956), 
Assembly S P sW,,„r ^ 

ssrsw?* m, >’ *• 3 - * 

By virtue of Art. 248 it was competent to the 
Parliament by legislation to remove the disability 
Ot members of a Legislative Assembly of a Pari 

nnim , ar,sm 5 bccause of I lie failure to issue a 

7 t Pn,' I r, Sttli r 71 of the '^Presentation 
hi I!,„ r 1 ’, , Att - a ' Ml t0 validate the acts done 
b lie Legislature. Such legislation is not cow* 

ed by any item falling in the Concurrent List or 

-n the Stale List. The legislative competence of 
the 1 arliamcnt to enact the Act is therefore not 
open to challenge. No constitutional provision 
is violated by the enactment of Act 56 P of 1958 
When the Validating Act was r-nuini 
Himachal Pradesh Slate had ceased to evfs’t and 

1956 “that C S^‘l < ’" h } Ue St:,tes Reorganisation Act. 

Pu i’ab Hut h ,i‘ d , mert:ed in ,lle Slate of 
the Pi- . ,bal aceoun <. the authority of 
, . ar bament to validate the proceedings of the 

-vofpersonswh.eh purported .o' tunc, it "as 
ine Legislative Assembly under Act 3‘> of HIM 

K 2SB5SL .'Wl 

a, 1 s/s (,r,vv.vi!! ™= j ‘" « 

-Arts. 240, 240 f41 254 n 

“nd 1, Por, I> c r, S| C | S, ? ,eS AC ‘ ,,95,) ' Ss - 21 

.p m ^ ^fate Law — Repugnancy — Effect 

State* Ac, ^ ~ AppiU.llfy"^ 

PaT t he C sf.it ' iVt ' P ° Wer , of ,h< - legislature of 
ConstRuHon CS Arf S 240* derivcd 'brectly from the 

to proyit for ^ttie^ 1 administration ‘Sf 
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'egislature for° thTsi late* 1 Acting on ,L“ nction as a 

S2rs? s« “nS* v c 7r mai c 

ment of Part C States Act 1951 did“n iT' 
any exclusive power to lr*a,\i’,»n ’ ,? . not have 

lained in the State I ist Tlxir ° n 1C ,,erns con " 
both on the items in the si V r puwcr to legislate 

current Lis, wt fonfurrem ' Uh' nd ,he , Con - 
Parliament. In other word i ; ! ,, pouer of the 

both in the nature of Ccmcu ten ' Were 

context of Part C States t» , , . L,sLs 111 the 

tion repugnancy with the ^entril'T ,,1C P °m 
render the Stale Act void .m i c L 'vould 
the Government of Part f c, \ ' T ^echon 22 of 

1947 PC 72, Disling i«mi L \ipi f es « &}' 1951 : AIR 

Madh Pra 1029: 1061 .MPC «»• * 1 OfiV* = I * I ' * ( ,980) 
AIR 1901 Ala dll |> ra -> t u - I 96 . 1 0 Jab u 836: 
(Brs C and 9) (OR) ° f217 and 2 <«) (PI A) 

ARTICLE 241 

S*nSi4"«s. Tn, c “; ,r !"' r Joi “! 

Judicial Commissioner Snd„ Art ^ 7 nsdlc, ! on 

— ArV ^^J'fv^i « 7 - *»54 SC d 215 ,th 

Himachal' Pradesh ^ 

^^'""AlWjlta I>ra ,e 2^° nS> - ^ 

rir i ' a “ ’’ u ^clLTK 

a: r r ex? t ?aii ° r ^ 

24l“ '(2) “-Son-, 7 ' hC C R <u * b ’ n v j zi f Art! 

cd under Art.' 3(W '' '<‘i i us” no , ° rind” r ° ‘/t ' ul , ^ rc s c r j b ' 

P',m 'T - 

1952 Cri L.I 1,4: AIB ^,052 lii mPn't'* 1 

ARTICLE 242 

wS- - c« 

Mys 102 (UIJ). (10l J, • S - “■ AIR 1958 

ARTICLE 243 

^-'rned' ~ Si “ «**««- 

ba ion of S hid!a U, ^ of 

(Administration) Regulation /Pfh bandernagore 

19.54 Cal «15 (DR). ^«ction 7. AIR 

- lkM.ll.. 

meaning of Art 243 of th, r u u 'dhin the 

ulation lha. is made bv^ 0 ^ « h * Ib 'g- 


Ac,. of i-.uiiami:;,":;,^, QlT r l as<a “ 

(10.-0) 1 Cal 493: 59 ; U \ 107 - v . , V o-' I " rV ' l, l( 
(017) (I*t U) (Pr 11) (Ul!) A,,{ 1 M Cal 6,6 

ARTICLE 244 

,•“7.^ us ^ s rr grapb 8 

-M95U - VaTdUy ~ „. R ^' a "on°(4 

ernor die] not repeat in tho R olt Sh the Gov- 

of Madras Estates (Abolition mfl' f "'” ' he ,crm, 
Ryotwari) Act (26 of i<,k, Conversion into 

«o the title of the Ac he ciuM merelv r( ' f(1 crcd 
effect to its provision's ter°t ™ 
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CONSTITUTION OF INDIA (1950), Art. 244 


was being applied. Hola Venkata Surva Sivarama 

of An<ihra p radesh. (196‘J) 1 SCJ 
rlr\ i 1 on 2 ) 1 L Mad U ,SC) 120: U9B2) 1 Andh WR 

m’BWn 962 J 2) SCK 535 ! AIR 1967 SC 71 ( 74 ) 
IFI 15) (Pr 11). 


* ~ Ar*. ~ 44 “ Sell. 6 Paras 4 & 20 and Art. 244 

( r T Terri ! ory formi ^" Part of United Khasi 
and Jaintia Hills District but comprising within 

Municipality of Shillong — Jurisdiction of Sicm 

ot My hem and Ins Durbar to decide civil litigation. 

Sell. 0, Para 4. AIR 1956 Assam 129 

(Mi). 


Arts. 244, 19 (1) (d), (e) and (5), 14, 226. 342 

_ Laccadiv Islands and Minicoy Regulation (1 
of 1912), S. 33 S. 33 is not unreasonable and 
is valid. See Laccadiv Islands and Minicoy Reali- 
sation (1 of 1912), S. 33. AIR 1957 Mad 433. 

ARTICLE 245 
SYNOPSIS 

(Constitution of India, Art. 245.) 

1. Scope. 

2. Retrospective effect. 

3. Sovereignty of the legislature. 

4. The legislature and the executive. 

5. Hie legislature and the judiciary. 

6. Delegation of power by the judiciary. 

(aj ‘Legislation’, meaning of. 

(b) Essential legislative power cannot be 
delegated. 

(c) Abdication or self-effacement by legis- 
lature. 

(d) Control over subordinate agency. 

(e) Delegatus non potest delegare — • Sub-de- 
legation. 

(f) Power to repeal existing laws. 

(g) Power of taxation. 

(h) Power to constitute Courts and tri- 
bunals. 

(i) Conferment of administrative authority. 

(j) Sub-delegation of power. 

Sec Note 6 (e). 

(k) Legislation relating to foreigners. 

(l) Defence of India Act. 

(m) Marketing laws. 

(n) Tenancy Acts. 

(o) Excise laws. 

(p) Industrial Disputes Act. 

(c|) Acts relating to municipalities. 

(r) Police Acts. 

(s) Rent Control legislation. 

(t) Panchayat Acts. 

(u) Salcs-tax Acts. 

(v) Essential Supplies (Temporary Powers) 
Act. 

(w) Factories Act. 

(x) Motor Vehicles Act. 

(y) Arms Act. 

(z) Other instances. 

7. Conditional legislation. 

(a) Power to refer cases to Special Court 
for trial. 

(b) Addition of new items to those special- 
ly mentioned. 

(c) Power to exempt from provisions of an 
Act. 

(d) Extension of duration of Act. 

7-A. Temporary legislation. 

See Note 7 (d). 

8. Subordinate and ancillary legislation. 

9. Retrospective laws. 

(a) Power of legislature to make retrospe- 
ctive laws. 

(b) Retrospective operation of delegated 
legislation. 

10. Validating laws. 


11. “Subject to the provisions of this Constitu- 
tion • 

12. “Law", meaning of. 

See aiso Ibid, Art. 13. 

13. Territorial extent of legislative power. 

(a) Extra-territorial laws. 

(b) Stale legislature. 

(c) Sufficient territorial nexus and taxation 
power of State. 

14. Constitutionality of statutes. 

(a) Proper approach in deciding question. 

(b) Presumplion and burden of proof. 

(c) Law void in part. 

(d) Who can question the constitutionality 
of a statute. 

1. Scope. 

Arts. 245 to 255 — Distribution of legislative 
powers — Scheme of. 

Arts. 245 to -55 deal with the respective powers 
of the Union Parliament .and the State Legislatu- 
res and the subjects assigned to each of those 
legislatures with reference to legislation. The 
scheme ot the Articles is to provide against re- 
pugnancy and overlapping between State’s Legis- 
lation and Union legislation. There are two 
departures from the general resemblance between 
the provisions of the present Constitution and 
the provisions of the Government of India Act of 
1935 with reference to the distribution of legisla- 
tive subjects, and these are (1) that the residuary 
power to legislate in respect of matters not com- 
ing under any of the Lists is given to the Union 
Parliament, while in the 1935 Act the powder 
vested with the Governor-General to initiate legis- 
lation in respect of such residual subjects not 
specifically provided for; and (2) that the Union 
Parliament can legislate with reference to a Pro- 
vincial Subject whenever the Council of States by 
a special majority resolves that such legislation 
with relerence to any constituent State must be 
undertaken by the Union Parliament. As regards 
the Concurrent Subjects with reference to which 
both the Union Parliament and the State legisla- 
ture have powers of legislation, the possible re- 
pugnancy is sought to be avoided bv a provision 
that it a State Legislature legislates after the 
consent of the President then the legislation will 
prevail even over an existing Union legislation. 

71 Mad LW 291: (1958) 28 Com Cas 270: AIR 
1958 Mad 403 (406) (Pt A) (Pr 5). 

[Overruled on another point in 1961 (2) MLJ 
494.] 

2. Retrospective effect. 

• Art. 245 — Hyderabad (Abolition of Jagirs) 

Regulation (1358 Fasti), S. 6 (4) — Hyderabad 
Jagirs ( Commutation! Regulation (25 of 1359 
Fasti), Ss. 4 (1) (c) and 4 (2) — Validity — Regu- 
lations cannot be challenged on ground of want 
of legislative authority — Jagirs taken over prior 
to Constitution — Retrospective operation of Cons- 
titution — Rights extinguished by Abolition Re- 
gulation not revived. See Ibid, Art. 31-B. AIR 
1960 SC 862. 

Arts. 245, 372 and 246 — “Subject to the 

other provisions of this Constitution — Sales Tax 
Act validly passed before Constitution — Distribu- 
tion of power in .Seventh Schedule not the test 
of its validity — (Sales-tax — Travancore-Cochin 
General Sales Tax Act (1125), S. 1. See Ibid, 

Art. 372. AIR 1957 Ker 146 (!)!>)• 

[Overruled on another point in AIR 1958 SC 
560.] 

• Arts. 245, 246 — Scope — Whether retros- 
pective. „ .... * 

Arts. 245 and 246 restrict the State Legislatures 

competence to legislate, but they arc clearly pros- 


CONSTITUTION OF INDIA (1950), Art. 245, Note 2 


pectivc in their application and do not aiTect what 
was done before they came into force. They 
need not therefore, be referred to while consider- 
ing the validity of a Stale legislation made before 
the passing of the Constitution. Sheoshankar v. 
State Govt, of Madhya Pradesh. 52 Cri LJ 1140: 
ILH (1951) Nag 040: AIR 1951 Nag 58 (80) (IM 1) 

(Pr 152) (FB). 1,11 

'Arts. 245, 240 and 572 — Retrospective effect 
— (Poltce Act (1801), I»re.). 

All laws which were in force in the territory of 
India upon the commencement of the Constitution 
continued to remain in force under Art. 372 |i 

and Art. 240 docs not apply to any Act which 
was already in existence. The Police Act which 
was passed in 1801, at a time when there was 
no representative Government in India, remain- 
ed in force at the commencement of the Constitu- 
tion and its constitutionality cannot therefore he 
challenged on the ground that it being a Cen- 
ral Act is not a valid Act in the Slate of Punjab 
alter the Constitution. AIR 1951 All 810, Rd on 
II. R (1950) Pun j 1377 : 1957 Cr LJ 540: MR 
1957 Punj 91 (92) (Pt R) (P r 5). 

3. Sovereignty of the Legislature. 

* AM. 245 — Slate Legislature — Its IcgMn- 
ttve powers — Extent of and limltaiioiis on. 

1 he Legislatures have undoubtedly plenary 
powers, but these powers are controlled by the 
basic concepts of the written Constitution itself 
and can he exercised within the legislative fields 
allotted to their jurisdiction bv the three Lists 
under the Seventh Schedule; but beyond the lists 
the legislatures cannot travel. If the legislatures 
steps beyond the legislative fields assigned to 
them, or acting within their respective fields, they 
trespass on the fundamental rights o| (he citizens 
m a manner not juslilied bv the relevant articles 
dealing with the said fundamental rights, their 
legislative ac I ions are liable to be struck down by 
f. units in India. iherelorc, though our Legisla- 
tures have plenary powers, they iundinn within 
the limits prescribed bv the material and relevant 
provisions of the Constitution. In the Matter of 

V-*' ol ,,u ‘ Eonslitution of India, 

L!? 0 -?* SCJ 1 SCA 447 : AIR 1965 

NC / 4,> (i(i2) (P| J) (p r 40) . 

Art. 245 — Legislatures in India possess plen- 
ary powers oi Legislation conlined to the* topics 
mentioned as entries in the Lists. State ol Rajas- 
than v. S. Chawla, 1959 Crl LJ 660: 1959 SC 
J 485: 1959 Mad LJ (Cri) 309: 1959 Sunn 1 SCR 
904: AIR 1959 SC 544 (540) (Pt A) (Pr 8). 


Art. 24. » — Power of legislature to adopt and 
extend measures enacted by another legislature 
See Madras Slate ol Motor Spirit Taxation 
(And lint Pradrsli) Extension and Amendment Act 
(5 ol 1958). AIR 1959 And li Pra 237 (DR). 

Art. 245 — Character of Provincial legisla- 
ture Consent ol Governor Genera! — Its died 
on sovereignly of Legislature. See Government of 
India Ad (1801), S. 42. AIR 1954 Rom 201 (I)R). 

• Art. 245 — Federal legislatures — Soverei- 
gnly of. 

iVr Ansari, J. : — In a country with unwritten 
unitary constitution as opposed to those with 
federal Constitutions, with division of powers 
between the legislatures of the States and the 
Centre, the question <4 any particular enactment 
In mg ultra vires ol the le gislature does not arise 
Put even legislatures under written lederal Cons- 
titutions are sovereign enacting authorities as re- 
gards the subjects assigned to them by their 
Constitutions. Pannalal Lalioli n. Stale oi || v d,- 
rahad. ILR (1954) Ilyd 441: 1954 Cr LJ 1093: 
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AIR 1954 Hyd 129 (149) (PI M) (Pr 143) (FR). 

r ^°P C — Grant of village, revenue 

rce — Right of Legislature to take away cxemp- 

uni. See C. P. and Berar Revocation of Land 

10rJ n ii e J K X n mP, i?\;^ (:j7 of I948 c s - 3 * AIR 
1958 Madh Pra 97 (I)B). 

- Arts. 24;> and 24G — Powers of Legislatures 
are not unrestricted. See Government of India 
Act (1935), S. 99. AIR 1956 Mad 642. 

Arts. 245, 246 — Powers of State legislature 

Extent of. 

assumption 


to enact laws — 

The Constitution proceeds on the 
(hat sovereignly vested in the people of India 
and they through the accredited representatives in 
he Constituent Assembly, gave themselves the 
Comldiition. , the Stale legislature therefore, has 
no other independent sovereign right to legislate 
apart lrom what is contained within the ~ four 

( ° r,s I * t ii I ic)ii . 1952 Mad \V\ 299 : 

|pi iVi"?«) gii). AIK 1952 Ma<l 6,3 (631 ' 032 > 

r~A' L Lilian Legislature — Power to 

legislate; - I has unrestricted power of legisla- 
tion within the res I rie fed area — Legislature cao- 
not delegate its legislative power to another autho- 
Mlv lint can delegate non-legislative power. 

I he* Indian Legislature and the Colonial Legis- 
latures are created by Statutes, Orders in Council, 

.*r cl,,TS ] . 1 hi ‘ power to legislate and its 

limits are defined bv the Constitution. They are 
m no sense agents of the British Parliament which 
‘lealecl them, and the principle oi delegata 
potest as non potest delegare is inapplicable to 
min Within the limits prescribed bv the statute 
they have sovereign and plenary powers of legis- 
iatmn ol the same nature as the British Parlia- 
inent. I he authority c reating them also fixes 
h<* limits o! the held of legislation within which 
lliev possess plenary powers. The area is no 
doubt restricted but within the area their powers 
are unrestricted. As the legislative power of a 
Gfnerninent is vested in the Legislature under the 
Constitution Act it is not open to the Legislature 
to surrender or abdicate that power or delegate 
it to another authority whether it is the executive 
Government or some other body. But a Legisla- 
ture is authorised to delegate a power which is 

non legislative in charaeler. .Sometimes ti, f * de- 
legated power may he in the nature of condi- 
jonul legislation authorising an authority such as 
tin- executive to determine the time ol the com- 
mencement of an Act and the area of its applies 
hon alter determining. .! necessary, certain facts; 

4 Gal 1/2 (PCI and (188)) 9 AC 117 Rd on 

i cl- 2 ?m d ! G;,: tim M:,(l 733: 51 Cri 

( I *rs 9 ) (till , ' ,!Kl 243 - M7 » (O E) 

*7“ A* 24 .i — No legislative authority that is 
Mihiect to a written Constitution which it is 
Pound to obey possesses sovereign powers to lull- 
ed extent. 1‘rali dad Jena v. State, ILR f 195(1) 

Cut 222: 51 Cri LJ 1189: AIR 1950 Orlssi 157 
(1«0) (FI ID (Pr 22) (FR). ‘ lo7 

* Ails. ‘24.1 and 246 — Limitations on legisla- 
te e powers — Competency to enact confiscatory 
o ex propr.a ory legislation - (Punjab Consolida- 

rVi 0 v L ‘ , ! ,( l 1 ro ,?° <J,n ^ s ^ Validation) Act (6 of 

1P*>4), 8s. 3 and 4). 

III.- pun jab Consolidation of Land Proceedings 
|\ ahdalionl Act |t» of 1 tl.VI I was not beyond he 
.■on.m.|,. n cc of tlic State legislature on the ground 

nu-nt ” m2 ‘‘ ‘°" llM :,lorv l "' >\ proprialory enact- 

Ihe legislative competence of the State lcgisla- 
Ime < ,n only he circumscribed hv the express 
prohibition contained in the Constitution itself 
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Unless there is any provision expressly prohibit- 
mg legislation on the subject either absolutely or 
conditionally, there is no fetter or limitation on 
the plenary powers which the State legislature 
enjoys to legislate on the topics enumerated in 
the Lists 2 and 3 of the Seventh Schedule. 

Inasmuch as the real object of the Act is 
covered by Entry 18 of List 2 or by Entries 27 
and 41 of List 3 and it cannot be said that the 
object fell within the exclusive field of another 
legislature, the Act cannot he held to be colour- 
able legislation. State of Punjab v. Kchar Singh, 
60 Punj LR 461 : ILR 1958 Pun j 2136 : AIR 1959 
Punj 8 (13, 14) (PI B) (Prs 5, 6) (FB). 

4. The legislature aud the executive. 

Art. 245 — Funetions of Government — Exe- 
cutive, legislative and judicial funetions — Dis- 
tinction — Funetions which are not legislative or 
judicial must he regarded as executive. 

Per Ga jendragadkar, Shah and Raghubar Daval 
JJ. Functions which do not fall strictly with- 
in the field legislative or judicial, fail in the resi- 
diiary class and must be regarded as executive. 
It cannot however, be assumed that the legislative 
functions are exclusively performed bv the Legis- 
lature. executive functions bv the executive and 
judicial functions bv the judiciary alone. The 
Constitution has not made an absolute or rigid 
division ol functions between the three agencies 
of the State. To the executive, exercise of func- 
tions legislative or judicial are often entrusted. For 
instance power to frame rules, regulations and 
notification which are essentially legislative in 
charac ter is frequently entrusted to the executive 
Similarly judicial authority is also entrusted by 
legislation to the executive authority. In the per- 
formance of the executive function, public autho- 
rities issue orders which are not far removed from 
legislation and make decisions affecting the per- 
sonal and proprietary rights of individuals which 
are quasi- judicial in character. In addition to 
these quasi- judicial, and quasi-legislative func- 
tions, the executive has also been empowered bv 
statute to exercise functions which are legislative 
and judicial in character, and in certain instances, 
powers are exercised which appear to partake at 
the same moment of legislative, executive and 
judicial characteristics. In the complexity of pro- 
blems which modern Government have to face 
and the plethora ol parliamentary business to 
which it inevitably leads, it becomes necessarv 
that the executive should often exercise powers of 
subordinate legislation. It is indeed possible to 
characterise with precision that an agency of the 
State is executive, legislative or judicial, but it 
cannot be predicated that a particular function 
exercised bv any individual agency is necessarily 
of the character which the agency hears. AIR 
1955 SC 549 and AIR 1961 SC 1669. Rel. on. AIR 
1903 Gujarat 80. Not approved. Javantilal Amrat- 
lal Shodhan v. F. N. Rana, (1904) 5 Gu| LR 481 : 
(1904) 2 SCA 284: (1904) 5 SCR 294 : AIR 1904 
SC 648 (655, 650) (Pi B) (Prs 10. 11). 

® Art. 245 — Law — Firman of Maliarana oi 

Udaipur, an absolute monarch, is law — Consti- 
tution of India, Art. 13. 

In the case of an absolute Ruler like the Maha- 
rnna of Udaipur, no distinction can be made 
between an executive order isued bv him or a 
legislative command issued bv him. Anv order 
issued by such a Ruler has the force of law and 
governs the rights of the parties afTected thereby. 
This universal principle in regard to the scope of 
the powers inherently vesting in sovereignty ap- 
plies as much to Hindu monarch as to anv other 
absolute monarch. Therefore, it must be held 
that the Firman issued bv the Maharana of Udai- 
pur in 1934 is a law bv which the affairs of the 


h ^T, ara TempIe and succession to the office o» 
loci cJ? a £?J were £° verned after its issue. AIR 
J 961 SC o 9 , 8 and AIR 1955 SC 352 and AIR 1956 

rub ’* R c e , 1 -.°V AIR 1962 Rai 196 ’ Affirmed. 
Tilka\at Shn Govindlalji Maharaj v. State of 

Raiasthan, (1963) 2 SCA 518: (1964) 1 SCR 561: 

f* 964 ) 2 SCJ 715 : AIR 1963 SC 1638 (1650) 
(Pt A) (Prs 32, 33). 1 1 

Art. 245 — Crown, Iiow T far bound by Statute 
— Legal proceedings against. 

The Crown is not bound by a statute unless 
expressly named or bound by necessary implica- 
tion. It is also a part of the common law that 
no proceeding, civil or criminal, is maintainable 
against the Crown in the ordinary Courts of law. 
1951 Mad WN 391 : 1951-2 Mad LJ 23 : 64 Mad 
LW 659 : AIR 1951 Mad 880 (881) (Pt B) (Pr 3) 
(DB). 

5. The legislaiure and the judiciary. 

• Art. 245 — - Exercise of judicial powers by 
Legislature — \\ hat amounts to — Giving retros- 
pective operation to Act or setting aside decisions 
of Courts — Effect of. 

1 he mere fact that the Legislature has given 
retrospective operation to an Act does not make 
the Act a thing done in the exercise of judicial 
power. It is laying down the law to be followed 
by Courts. The Legislature can interfere with the 
vested rights of persons in the exercise of its legis- 
lative power. That is not adjudicating between 
parties averted by the Act. AIR 1959 SC 459 and 
AIR 1944 FC 1, Rel. on. Kochimi v. States of 
Madras and Kerala, 1960 Ker LJ 1077: (1960) 2 
SCA 412: (1061) 2 SCJ 443 : (1960) 3 SCR 887 : 
1900 Ker LT (SC) 31: AIR 1960 SC 1080 (1109, 
1110) (Pt O) (Prs 76, 78). 

® Art. 245 — Authority of State Rulers — 

Pre-Constitution Nizam — Firmans of — Nature 
and authority of — Special Commission for en- 
quiry in matter of succession ot a Nawab — Find- 
ings when amount to decree — Execution — 
Effect of various firmans. 

Prior to the integration of Ilvderabd Slate w’ith 
Ihe Indian Union and the coming into force of 
the Indian Constitution, the Nizam of Hyderabad 
enjoyed uncontrolled sovereign powers. He was 
the supreme legislature, the supreme judiciary and 
the supreme head of the executive, and there 
were no constitutional limitations upon his autho- 
rity to act in any of these capacities. The fir- 
mans were expressions of the sovereign will of 
the Nizam and they were binding in the same 
way as any other law; nay, they would override 
all other laws which were in conflict with them. 

So long as a particular firman held the field, that 
alone would govern or regulate the rights ol the 
parties concerned, though it could be annulled 

or modified bv a later firman at any time that 

• * 

the Nizam willed. 

Bv a firman dated 19th 
Nizam constituted a special 
tigate and submit a report 

succession to a deceased r . f 

transferred to the commission from the tile 01 
Darul Quaza Court. A firman dated 26th June, 
1947 declared the report of the Commisison wor- 
thy of implementation and directed it to be im- 
plemented. The report was transmitted to the 
Chief Justice of the Hyderabad High Court tor 
execution with a direction that report for distribu- 
tion of matrooka property should be submitted tor 
the Nizam’s sanction before carrying it into ellcct. 
After the Police Action, the previous order was 
withdrawn bv a firman dated 24th February, 1949, 
and the decision of the special commission was 
set aside in respect of certain claimants. 1 ms 
firman was again revoked by a fresh firman date 


February, 1939, the 
commission to inves- 
to him in a case of 
Nawab which was 
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fth September, 1949 and the case was referred 
|0 another person for opinion and report. 

Held, that though the report of the Special Com- 
mission could not per se operate as a decree it 
had that force after the sanction of the Nizam 
which was given to it by the firman dated 26th 
June, 1947. The result was that a decree capa- 
ble of execution was brought into existence by 
the firman of 26th June, 1947. 

(2) That the decree did not cease to be execut- 
able by reason of the firman dated 28th June, 

(3) That the effect of the firman dated 24th 
February, 1949 was to set aside the decision of 
the Special Commission in respect of certain 
claimants and though the subsequent firman dat- 
ed 7th September, 1949, revoked the earlier 
firman, it did not restore the decision of the 
Special Commission. On the other hand, it refer- 
red the whole case for further inquiry and inves- 
tigation which ultimately proved abortive and 
inconclusive. 

(4) That in these circumstances, there was no 
final and conclusive determination of the rights 
of the parties in existence alter the order of 7th 

September, 1949, which was capable of execution 
as a decree. 

(. r >| That all the proceedings subsequent to the 
withdrawal of the suit instituted by the claimants 
in the Darul Quaza Court must he held to have 
oeen wiped out and the suit must consequently 
be held to be undisposed of and still pending. 
(The case was therefore, remanded for fresh 
trial from the stage of its transfer to the Special 
Commission.) ILK U9.V1) Itvd 638, Kevcrsecl. 
Ameer un-Nissa Begum v. Mahboob Begum AIK 
1953 SC 332 (339, 300, 301. 302) (IN U (l»rs 13 
18; 19; 21; 25). 1 

Arts. 245, 213 — Jurisdictions of High Court 
and Legislature Each supreme within its own 
sphere — Nature and extent of — Validating 
enactment — Scope and its elled— Legislature 
cannot validate unconstitutional act — U. P. Ad 
oi 1953 declared unconstitutional — Actions taken 
or orders passed thereunder cannot he validated 
by S. 17 ol U. P. Ordinance of 1953 — U. P. 
Public Land (Eviction and Kccoverv of Kent 
and Damages) Ordinance (4 of 1959) S 16 
AIK 1902 All 330 (352, 353) (IN B) (Prs 9,10, 13). 

Art. 245 Legislature — \ Ira vires — Powers 

of Court to declare upon vulldily of legislation 
when to be exercised. 

I ntil a bill has become law, the legislative pro- 
cess not being complete. Courts do not come into 
the picture at all. It is not the function of anv 
Court or Judge to declare void or directly annul 
a law the moment it has been promulgated. 
Courts arc not a supervisory body over the Legis- 
lature. Their approval or disapproval is not need- 
ed for an Act passed bv the Legislature to have 
the lorce ol law. Their function is interpretative. 

In other words, upon anv particular case coming 
before them in which the right of any party is 
involved they decide whether the Act or any 
part of it is to he disregarded on the ground of 
its incompatibility with the Constitution 1951 All 
LJ 246: ILK (1951) 2 All 505: AIK 1951 All 228 
(231, 232, 233) (IN C) (Prs 13, 23) (I)B). 

“ ; ^ r L 24 ^ — Powers of Indian Legislature un- 
der the Government of India Act. 

Des.ai, ; ^ hen an Act ot the Indian legisla- 

ture is attacked before a Court the Court has 
simply to see whether that Act was within the 
scope or mandate ot the Indian Legislature and 
nas to uphold it if it was. It follows that, the 
powers ol the Indian Legislature within its man- 
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date are as plenary and full as those of the British 
Parliament. Provided it has power to make laws 
with respect to the particular matter, it can make 
any aws which the British Parliament can. Once 
it acts within its scope, the difference between the 
Indian Legislature and the British Parliament dis- 
appears. 52 Cr U 1101 : ILR (1952) 2 All 300 i 
AIR 1951 All 44 (50, 51) (P| Q (Pr 11). 

■ — Aft. 245 — Exercise of legislative function 
— Power to put an end to finality of a decisio. 
bv Court by enactment - Such an enactmenl 
whether amounts to exercise of judicial functions 
bvlegisbdure - Validity of M. P. Act (1 ol 

I?’*.’.' S v C ,‘\ a ' hva Pradesh Janpada Election 
1 95 7 C Bo in 2 6 0 '(KB, ' ' " ° f ,95Sl - S 3 - AIR 

24 > — Legislative and Judicial function* 

• — Distinction between. 

The judicial function consists in the Court de- 
, m g i .! ,,e n ^Lts ol parties according to law and 
submitting to the mandate issued by the Legisla- 
ture; hut it is lor the Court to interpret whal 
ha mandate is and it is for the Court pursuant 
to that mandate to decide what the rights of the 
parlies are. On the ottier hand, the legislative 
process is tor the Legislature to lay down the 
law which will govern parlies and transactions. 

hcsjiavrao v. Pandurang Bhanji, ILR 
(L a/) Bom /14 : lit) Rom LR 12: 1957 .Nag LJ 

(EB) A * ,! ’ 57 E ° ni 200 ,2,m> (l>1 A) ( P r 3 > 


u- rt .f 45 n~ Valld . i , ,v of “ Houses and Rents 
" • '*• I remises Tenancy Act (12 of 


C 1/| Vi- i * I 

8. 10 (--A) — Not invalid on ground of encroach- 
mg on judicial held. See Houses and Rents — 

"if- Ena <3 1,1 112 “ im <- 

Legishi* ures! ~ l ' s,lr P a,i,)tl of J^'rlal functions by 

II any enactment disposes of a case bv the 
vigour of the enactment itself without leaving to 
the mdieiarv the power to pass the appropriate 
aiders with reference to the law in force at the 
dale ol the order, it may be open to the objection 
!' | ud ic nil 1 unctions being usurped bv the I egis- 

lature. W here however, the Legislature enacts a 
Hite ot law applicable to certain facts which are 
o be ascertained bv Courts, it would be essen- 
, ,v an , c ‘ x r*rc ise ot an enacting power though 
he new law may vary or reiterate the earlier 

aw : V le , < V msc * o| such a P*»wer would ohvi- 
ouslv be d life rent trom the exercise ot judicial 

power inasmuch as. the essential characteristics 

ol a ludicial function, namely, adjudication on 

lads and interpretation ol law would be wanting 

m such a case. AIK 1952 Pal 166 Dio HR 

IK“dB)! 6G: AIR 1955 I,yd 257 <2»> (PI B) 

24 i* "Tit ten constitutions — Inter- 
pretallon — Principles. 

Per An. sari, J. It is true that judiciary i. 

" r . en icderal constitutions generally interpret 
and construe the constitutions, but this is the 
inevitable consequence of all written ruling ins- 
truments, be they federal or unitary, or something 
ot lesser importance. The principles applied in 
the mtei p rotation and construction of the written 
Constitutions are not dillerent to those used in 
consliiiing laws enacted by legislatures where the 
Constitutions have not been reduced into writing 
A written Constitution is generally interpreted 
like anv other statute by reference to its term* 
and without any consideration of policy or Lk« 
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Madhya Pradesh 
(Validation) Act, 

1965 Madh Pra 6 


ofV f f bUSC ° f power - Therefore, aufho- 
rities of Courts in countries with written federal 

Should U | 'Th rel i at , inR to emergency legislations 
should not be ruled out on the only ground that 

a particular legislation is by an authority whose 

Lahioti v aS g, n ?‘ ( re , d , UC , ed to Pannalal 

i'i, ot ‘ i- ^latc of Hyderabad, ILR (1954) Hyd 

441 . 19o4 Cr LJ 1093 : AIR 1954 Hvd 129 1148 

149) (l>t L) (Prs 139; 140; 142) (FB). ' ’ 

~ A [\- ^ 45 . — Madhya Pradesh Agricultural Pro- 
duce Markets (Validation) Act, 19G2 (12 of 1962) 

m. i . '\ ,a '! h > a Hradesh Agricultural Produce 
Markets (Validation) Ordinance (2 of 1962) 

Enactments validating action which is struck down 
by judgment Not open to challenge though it 
renders judgment to have no legal effect as a 
judicial act performed by legislative authority — 
Legislature competent to enact laws within limits 
framed by Constitution. See Madhya Pradesh 
Agricultural Produce Markets (Validation) Vet 

(DC)/ 12 °f 1%2, ’ S - 3 - AIR 1965 Madh P« 6 

Art. 245 — Legislature is competent to put 
an end to finality of a decision of Court by an 
enactment — This does not amount to exercise 

A f . D iU< ,A C A a Co P ° Wer — AIH 1961 SC. I486 and 
1944 Fr - 1 and AIR 1953 Nag 40 and AIR 
19.)0 Nag 167 and AIH 1957 Horn 266 (FB) Rel 
on. (1962) Jab LJ 897: 1962 MPLJ 849:' ILR 
(1963) Madh Pra 985: 1962 MPC 321: AIR 196° 
Madh Pra 342 (348) (Pt C) (Pr 13) (DR). 

-Art. 245 I lie Legislature and the Judieiary 
legislation to override effect of Judicial deci- 
sion — Whether bad as exercise of judicial power 

— Sales Tax Laws Validation Acl (1956), S. 2 — 
Validity and effect — Injunction issued by Supre- 
me Court prior to passing of Act, restraining-loeal 
Sales- 1 ax Authorities trorn taxing transactions 
made in course of Inter-State trade or commerc 

Liability to sales-tax of such transactions after 
passing of Act— Constitution of India, Art. 286 (2) 

— M. P. Sales-tax Act (21 of 1947), Ss. 4, 27-A. 

When the Legislature, without amending the 
law, directs, that pending cases shall be disposed 
of in a particular manner or that cases decided 
in one way shall he deemed to have been 
decided in another way, that would he an exer- 
cise of judicial power. Hut the enactment of a 
retrospective law or the passing of a Validation 
Art, which incidentally puts an end to the fina- 
lity of a decision fit a Court or reopens a past 
controversy cannot he regarded as an exercise of 
judicial power. 

Section 2 of (he Sales Tax Laws Validation Act, 
1956, is constitutionally valid and hits every judg- 
ment, decree or order which pronounces as in- 
valid any imposition of sales-tax or purchase tax 
on transactions made between 1-4-1951 and 6-9- 
1955 in the course of inlcr-Statc trade or 


iu.m in the course ot inter state trade or 
commerce. 

The petitioners, prior to the passing of the Sales 
lax Laws Validation Act, 1956. had obtained an 
injunction from the Supreme Court restraining 
the Sales Tax Authorities in M. P. horn enforcing 
the provisions of the C. P. and Herar Sales Tax 
Act, 1947. On the date injuction was issued hv the 
Supreme Court in respect of the transactions of 
sale or purchase effected, on the ground that the 
transactions had taken place in the course of 
inter-state trade or commerce when the ban 
had not been lilted, the Supreme Court pronounc- 
ed that so far as those transactions are concern- 
ed, the M. P. Sales Tax Act as it then stood by 
itself could not he enlorced. The ban was sub- 
sequently lifted and what was subsequently sought 
to be enforced was not only the Act as it stood then 
but the Act read with the Sales Tax Laws Valida- 


thn ’ 19 ^°* Th,s was not interdicted by 

the Supreme Court. The judgment of the Supre- 
me Court, which was given before the lifting of 
the ban, noticed that lacuna and gave effect to 
it- (1962) MPLJ 935: (1962) Jab LJ 725: 1962 

fp/iwV A J? i? 62 Madb Pra 245 f 250 ’ 251, 252) 
(Pt A) (Prs 11, 13, 14, 15) (DB). 1 

—-Art. 245 — Powers of Legislatures in India— 

f»ii> i*i dicial Powers — Legality — Validity 
M. ni* /** mi 1 19 o 6)— (Municipalities — M. B. 
Jo" * C ^ 1 i CS (? e ? ond Amendment) Act (7 of 
19o6), Ss. 2 and 3) — (Municipalities — M. B. 

£ P -VaRdRy). ^ ^ 1 ° f 1954) ’ S ‘ 10 ’ 

Where the Legislature, on finding that there 
has been a lacuna in creating jurisdiction, sup- 
plies it, acts within the legislative field. Where, 
however, the Legislature goes further than this 
and compels the determination of a case at the 
hands of a Court taking it complctelv out of the 
reach ol the Court to make a contrary decision, 
the mater is one under judicial and not legis- 
hdive power. AIH 1944 FC 1; AIH 1944 FC 86 
and AIR 1950 SC 188, Rel. on. 

When the High Court of Madhya Bharat stated 
i«it there was no jurisdiction in any particular 
D ,istr» c t J« d ?e till the District Judge was design- 
ated by Legislature or some authority acting under 
its commands, the M. B. Act VII of 1956 merely 
supplied the lack ot jurisdiction by designating 
the Judge and did so retrospectively. The result 
of the introduction of the Explanation in S. 10 
of the M. B. Municipalities Act, 1954, was to clear 
the jurisdiction, not only in praesenti when the 
A ct was passed, hut for all time. By enacting 
S. 3, the Legislature provided a right of applica- 
tion to the aggrieved party, giving him the chance 
ot moving the Court once again for the re-open- 
ing ot tiie prematurely terminated case and com- 
pelled the Court to go back on its own decision 
where the dismissal was the result only of want 
of jurisdiction. This cannot he said to be an 
exercise ol a judicial power by the Legislature. 
Sections 2 and 3 of the Amending Act 7 of 1956 
are therefore, a valid piece of legislation. ILR 
(1957) Madh Pra 226: 1957 MPLJ 505: 1957 Jab 
LJ 687 : 1957 MPC 498 : AIK 1957 Madh Pra 
165 (167, 168, 169) (Prs 9; 11; 16; 17) (DB). 

Art. 245 — Statute to rectify mistaken view 
of law. 

Ihe Legislature constituted under the provisions 
of the Constitution has the power to set right bv 
means of rectifying the statutes, anv mistaken 
view of the law. RC Nos. 86 to 88 of 1952 (Mad), 

Foil. 1956 Mad \Vi\ 528: (1956) 2 Mad L J 87: 

AIR 1956 Mad 604 (605) (Pt A) (Pr 1) (DB). 


Arts. 245 (1) and 225 — Legislation imposing 

limitation on powers of High Court under the 
Constiution cannot he passed — Existing laws 
which contain such limitation become void after 
Constitution came into force. 1953 .Nag LJ 279 : 
ILR (1953) Nag 226: AIR 1953 Nag 148 (150) 
(Pt B) (Pr 8) (I)B). 

Art. 245 — Legislation or Ordinance cannot 

he struck down as being usurpation of judicial 
power — Bill to replace Ordinance — Leave to 
introduce refused — Refusal does not amount to 
disapproving Ordinance — Ordinance does not 
cease to le operative — Rules of Procedure. 


See Ibid, Art. 213 (1). AIR 1960 Orissa 46 (DB). 


• Art. 245 — 

(XXXI of 1950) - 
The Articles of 


Biliar Land Encroachment Act 
- Validity. 

our Constitution do not divide 


A 1IL ill I I V i V <i v/i v* • \ i w t i .• t ■ « « • v' * > — — - — 

and establish areas of black and white. As un- 
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der the English system, it will be open to the 
Legislature under our Constitution to override 
the effect of a judicial decision by legislation pro- 
vided the' legislation does not violate any of the 
Articles of the Constitution and is not in contra- 
vention of fundamental rights as guaranteed bv 
the Constitution. 

Though there is no scope for judicial determina- 
tion by the Collector under the Bihar Act (31 of 
1950), the Act cannot be declared invalid simply 
because it is in effect adjudicating with regard 
to the rights ol the parties. On the mere ground that 
the Act is so dratted, that instead of giving any 
judicial discretion to the Collector it finally lays 
down and indicates the action which has to be 
taken against the person in possession of a 
Public property within the meaning of the expres- 
sion as used in the Act it cannot be declared ultra 
vires. Bri j Bhukan v. S. D. O., Siwan. 1954 
BLJR 513: 33 V at 690: AIR 1955 Pal 1 (31, 
32) (Pi W) (Pr 21) (SB). 

- Arl. 245 — Consolidation ordered under Sec- 
tion 14, East Punjab Act 50 of 1948 

“7* Erior enforcement ol Ch. 2 riot necessary — 
Enforcement of provisions of Act — Not a 
matter lor judicial decision. See Tenancy Laws 
Last Punjab Holdings (Consolidation and Pre- 
vention of Fragmentation) Act (50 of 1948), S. 1 
(3). AIR 1904 Pun | 90 (DR). 

6. Delegation of power by the judiciary. 

(a) 'Legislation', meaning of. 

(b) Essential legislative power cannot be 
delegated. 

(e) Abdication or self-effacement bv legis- 
lature. 

(d) Control over subordinate agency. 

( «*) Delegatus non-potest delegare — Sub- 
delegation. 

(f) Power to repeal existing laws. 

(g) Power of taxation. 

(!i) Power to constitute Courts and tri- 
bunals. 

(i) Conferment of administrative authority. 

(j) Sub-delegation of power. 

Sec Note 6 (ei. 

(k) Legislation relating to foreigners. 

(l) Defence of India Act. 

(in) .Marketing laws. 

(n) Tenancy Acts. 

(o) Excise laws, 

(p) Industrial Disputes Act. 

( <1 ) Acts relating to municipalities. 

(r) Police Ads. 

( s ) Rent Control legislation. 

(I) Panclinyat Acts. 

(it) Salcs-tox Acts. 

(v) Essential Supplies (Temporary Powers) 
Act. 

(w) Factories Act. 

(x) Motor Vehicles Act. 

(y) Arms Act. 

(z) Other instances. 

6. Delegation of power by the judiciary. 

■ Arts. 245, 248, 277 and Sch. VII, List II. 

Entry 5 — Stale legislature cannot confer higher 
power on municipal bodies than it lias under (he 
Constitution — List II. Entry 5 — Interpretation 
of — Reference to legislative practice prevailing 
before Constitution how far relevant — Rule 
against excessive delegation of legislative powers 
equally applies in ease of municipal bodies. 

Per Subba Rao and Avvarigar, J J . : The Stale 
legislature cannot authorise a municipal bodv 
which It creates even though it he for the pur. 
pose of local sell -Government a power higher than 
what it itself possesses. Nothing therefore, de- 
pends upon the use of the powers in Entry 5 ol 
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List II as that expression can refer only to (a) 
such powers as are actually conferred by the en- 
actment in question and (b) powers which the 
legislature can by law conler on the executive 
Government of t lie State or on any other instru- 
mentality of its creation. AIR 1959 SC 580, Foil. 

As power could be conferred on a Municipal 
Corporation only by law, the nature or quantum 
of power that could be vested by a law of the 
State Legislature, cannot transcend the limitations 
prescribed bv the Constitution on the State Legis- 
lature. In the context therefore, of the law be- 

* n _ relation to municipal corporations, 
the Stale Legislature can confer on the corpora- 
tion created, only those powers which are within 
its legislative power and relevant to the topic. 
Ihe contention that List II. Enlrv 5 is to be un- 
derstood m the light of the legislative practice 
"huh prevailed prior to I he Constitution can- 
not he accepted. What the legislature cannot do 
(Inectlv by legislating and conferring power upon 
the State Government or the instruments which 
it creates, it cannot obviously confer upon a 
municipal corporation, merely because it has 
authority to confer, power upon a municipality 

i11 | ; C , Xpn ‘ ss ,0IIns / The power to impose taxes 
winch it cannot impose tor the augmentation of 
the revenues ol the State it cannot manifestly coll- 
ar l, P nn a municipality or other organ of a 
ocal self-government. Secondly, the territory of 
India now embraces what were formerly the 
territory of ruling princes in which there were 
no limitations on Ihe powers which might be 
vested in Municipal bodies. It is not, therefore, 
possible to icier to a uniform legislative practi- 
ce prevailing before the Constitution to serve as 

a guide lor interpreting the legislative entries in 
the Constitution. 

If (he very nature of a legislative power is such 
Iial the legislature cannot delegate essential legis- 
lative i unctions the fact that, the authority to 
conicr power is express, not implicit, makes no 
difference to the application of the principle. In 
ei lu r event, as the law conferring power even 
"Inn expressly authorised is a law, the rule 
against excessive delegation, applies to it as much 
to cases where the authority to confer power is 
implicit. Ihe analogy of the American decisions 
an oids no guidance lor the application of a diffe- 
rent rule as to what constitutes excessive delega- 
non "1 Ihe rase of lesislation creatine munici- 
Pill bodies. Hie same tests have to he applied 
to determine the limits .,1 permissible delegation 
<>t quasi legislative power whether the same he 
m lavour ol Municipal bodies or in favour of 
other administrative agencies. Corporation of 

ny.m;. r, 72; 73; 

245 — Excessive delegation. Sec Bho- 
pal Reclamation and Development ot Lands 

AW , Ssc ,, l 2 4? nsl Acl ll:! ul 1,J34) ’ S - 4 m. 

• Art. 245 — Delegation ol Legislative fun- 
chons Extent ol. See Employees' Provident 
Hinds Act .1952) S. 1 (3) (hi. AIR 1964 SC 980. 

p « .,,*,1 ~ D(4r - a,jon of legislative powers 
— Permissibility — Extent of. 

The power of delegation is a constituent 

wliln “tVe * ‘ hl *. ,c « ,s|sl,lv e P«wer as a whole, and 
, 7, ,hc P ^islaturcs enact laws to meet the 

I| l ; , ! en l R * C ° J '? Colnl>k ‘ x -socio-economic problems, 

thev ol l< n find it convenient and necessary to dc- 

legn te subsidiary or ancillary powers to delegates 
ol their choice for earning out the policy laid 
down by their Acts. The Legislature must lay 
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down the legislative policy and principle, and 

must aliord guidance for carrying out the said 

policy before it delegates its subsidiary powers in 
that behalf. 

Subba Rao, J. : — There is a danger inherent in 
a process of delegation. An over burdened legis- 
lature or one controlled by a powerful executive 
mav unduly overstep the limits of delegation. 
I he sell -efi'acement of legislative power in favour 
ot another agency either in whole or in part is 
beyond the permissible limits of delegation. It 
is lor a Court to hold on a tair, generous and 
liberal construction of an impugned statute 
whether the legislature exceeded such limits. It 
is the dutv of the Supreme Court to strike down 
without any hesitation any blanket power con- 
ferred on the executive by the legislature. Vasan- 
lal Maganbhai Sanjanwala v State of Bombay 
63 Bom LB 138: (1961) 1 SCJ 394 : 1961 Nag LJ 
222: (1961) 1 SCH 341 : AIR 1961 SC 4 (7, 11 
12) (Pt A) (Prs 4; 16). 

O— Arts. 245 and 312 — All India Services Act 
[1951), Ss. 3 and 4 — Delegation of Rule-making 
powers — Delegation is not excessive. ■ See All 
India Services Act (1951), S. 3. AIR 1959 SC 
612. 


® Art. 245 — Delegation of Legislative power 
— Extent of valid delegation — Validity of S. 3 
(1) (f) of 15. and O. Act (1 of 1915) and Notifica- 
tion of 23rd April. 1951 (Municipalities —Patna 
Administration Act (1 of 1915), S. 13 (f).) 

An executive authority can be authorised to 
modify either existing or future laws hut not in 
any essential feature. Exactly what constitutes 
an essential feature cannot he enunciated in gene- 
ral terms. Rut this much is clear that it can- 
not include a change of policy. AIR 1951 SC 332, 
Expl. and Rcl. on. 

As a part of an Act can he extended by an 
executive authority it follows that a section or 
sections also can be picked out and applied. 
Also lor the same reason 1 hat the whole or a 
part of an Act can he modified, it follows that 
a section also can be modified. Rut when a sec- 
tion of an Act is selected tor application, whether 
it is modified or not, it must he done so as 
not to effect any change of policy or any essen- 
tial change in the Act regarded as a whole. 4 Cal 
172 (PC), Rcl. on. 

Subject to the above limitation S. 3 (1) (f) of 
the Rihar and Orissa Act (1 of 1915) as amended 
in 1928, is intra vires, that is to say, any section 
or sections ol the Rihar and Orissa Municipal Act 
ot 1922 can be picked and applied to 'Patna' 
provided that does not elfect any essential 
change in the Act or alter its policy. 


The Notification of 23-4-1951 extending S. 104 
of the Rihar and Orissa Municipal Act, 1922. to 
the ‘Patna’ village area, however, efTects a radical 
change in the policy of the Act. The action of 
the Governor in subjecting the residents of the 
Patna village area to municipal taxation without 
observing the formalities imposed by sections 4, 
5 and 6 of the Rihar and Orissa Municipal Act 
of 1922, cuts across one of its essential features 
touching a matter of policy. Therefore, the 
Notification travels beyond the authority which 
S. 3 (1) (f) confers and consequently il is ultra 
vires. Rajnarain Singh v. Chairman, Patna Ad- 
ministration Committee, (1954) SCJ 661: (1954) 
2 MLJ 344 : 1954 SCA 774 : 1955 SCR 290 : AIR 
1954 SC 569 (574, 575) (Prs 31, 32, 36, 37, 39). 


• Arf. 245 — Delegated legislation — Limita- 

tions. 

Per Fazal Ali, J. : — (1) The legislature must 
Qormally discharge its primary legislative function 


Rself and not through others (2) Once St If 
established that it has sovereign powers within a 
certain sphere, it must follow as a corollary thal 
i is free to legislate within that sphere in any way 
wh,ch appears to it to be the best way to give 
effect to its intention and policy in making a 
particular law and it may utilize any outside 
agency to any extent it finds necessary for doing 
things which it is unable to do itself or finds il 
inconvenient to do. In other words, it can do 
everything which is ancillary to and necessary for 
the lull and effective exercise of its power ofl 
legislation. (3) It cannot abdicate its legislative 
functions, and therefore while entrusting power 
to an outside agency, it must see that such agency 
acts as a subordinate authority and does not be- 
come a parallel legislature. (4) The doctrine ofl 
separation of powers and the judicial interpreta- 
tion it has received in America ever since the 
American Constitution was framed, enables the 
American Courts to check undue and excessive 
delegation hut the Courts of this country are 
not committed to that doctrine and cannot apply 
it in the same wav as it has been applied in 
America. Therefore, there arc only two main 

checks in this country on the power of the legis- 
lature to delegate, these being its good sense and 
the principle that il should not cross the line 
bevorid which delegation amounts to “abdica- 
tion and self-effacement.’’ 


Delegated legislation, using the expression in the 
popular sense, has become a present-day necessity 
and it has come to stay — It is both inevilable 
and indispensable. The legislature has now to 
make so many laws that it has no lime to devote 
to all the legislative details, and sometimes the 
subject on which it has to legislate is of such a 
technical nature that all it can do is to state the 
broad principles and leave the details to be work- 
ed out by those who are more familiar with the 
subject. Again, when complex schemes of reform 
are to be the subject of legislation, it is difficult 
to bring out a self-contained and complete Act 
straight wav, since it is not possible to foresee all 
the contingencies and envisage all the local requi- 
remenls for which provision is to be made. Thus, 
some degree of flexibility becomes necessary, so 
as to permit constant adaptation to unknown future 
conditions without the necessity of having to 
amend the law again and again. The advantage 
of such a course is that it enables the delegate 
authority to consult interests likely to lie aflected 
by a particular law, make actual experiments when 
necessary, and utilize the results of its investiga- 
tions and experiments in the best way possible. 
There may also arise emergencies and urgent 
situations requiring prompt action and the entrust- 
ment of large powers to authorities who have tci 
deal with the various situations as they arise. 

The complexity of modem administration and 
the expansion of the functions of the State to 
the economic and social sphere have rendered il 
necessary to resort to new forms of legislation 
and to give wide powers to various authorities on 
suitable occasions. Rut while emphasizing thal 
delegation is in these days inevitable, one should 
not omit to refer to the dangers attendant upon 
the injudicious exercise of the power of delega- 
tion by the legislature. The dangers involved in 
defining the delegated power so loosely that the 
area it is intended to cover cannot be clearly 
ascertained and in giving wide delegated power* 
to executive authorities and at the same time 
depriving a citizen of protection by the Court* 
against harsh and unreasonable exercise of poweri, 
are too obvious to require elaborate discussia*. 
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Per Mukherjea J. - — The Legislature cannot 
part with its essential legislative function which 
consists in declaring its policy and making it a 
binding rule of conduct. A surrender of this es- 
sential function would amount to abdication of 
legislative powers in the eye of law. The policy 
may be particularised in as few or as many 
words as the legislature thinks proper and it is 
enough if an intelligent guidance is given to the 
subordinate authority. The Court can interfere if 
no policy is discernible at all or the delegation is 
of such an indefinite character as to amount to 
abdication, but as the discretion vests with the 
legislature in determining whether there is nece- 
ssity for delegation or not, the exercise of such 
discretion is not to be disturbed by the Court 
except in clear cases of abuse. These are the 
fundamental principles and in respect to the 
powers of the legislature the constitutional posi- 
tion in India approximates more to the American 
“? an *° *he Lnglish pattern. There is a basic 
ditlerence between the Indian and the British 
Parliament in this respect. There is no constitu- 
tional limitation to restrain the British Parlia- 
ment from assigning its powers where it will, but 
the Indian Parliament cjua legislative body is fet- 
tered by a written constitution and it does not 
possess the sovereign powers of the British Par- 
liament. The limits of the powers ol delegation 
>n India would therefore have to be ascertained 
as a matter of construction from the provisions of 
the Constitution itself and the right of delegation 
mav be implied in the exercise of legislative 
power only to the extent that if is necessary to 

make the exercise of the power effective and com- 
plete. 

Icr Bose J. — The concept of legislative power 
''•Inch had hitherto been accepted in India conti- 
nued to hold good but this limitation was 
placed upon it bv the Constitution, namely that 
whei e\ e r the Constitution empowers Parliament to 
do a particular thing as opposed to legis- 
lating generally on a particular topic, there 
< an he no delegation. Parliament must ilsclt act. 
It has been held Irorn the earliest times even 
wIhd viewed through purely British eves, that a 
legislature created bv the British Parliament (1) 
cannot act beyond (he ambit ol ils powers, the 
extent ol which must be gathered Irorn the docu- 
menl which brings it into being. (2l it cannot 
create a new legislature lor the purpose of legis- 
lating generally and (3) it cannot abdicate. The 
same limitations exist in the case ol tne Indian 
I arliamcnt because that, unlike the British Par- 
liament, is not tree to do as it likes; it is hound 
by the Constitution. 

Kania C. J. — While a legislature as a part 
ds legislative functions can conlcr powers to 
make rules and regulations lor carrying the enact- 
ment into operation and effect, and while a legis- 
lature has power to lay down the policy and 
principles providing the rule of conduct and 
while it mav further provide that on certain data 
or facts being found and ascertained bv an exe- 
cutive authority, the operation ol I he Act can he 
extended to certain areas or mav he brought into 
force on such determination which is described as 
conditional legislation, the power to delegate 
legislative functions generally is not warranted 
under the Constitution of India at any stage, 
therefore, the contention that legislative power 
carries with it a general power to delegate legis- 
late functions, so that the legislature mav not 
<ioline its policy at all and mav lay down no rule 
of conduct hut that whole thing mav be toll 
’cilher to the executive authority or administrative 
or other body, is unsound. 

I lie true test in respect of ‘abdication’ or ‘effa- 
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cement appears to be whether in conferring the 

power to the delegate, the legislature, in the words 

used to confer the power, retained its control, 

Does the decision of the delegate derive sanction 

irorn the act ot the delegate or has it got the 

sanction from what the legislature has enacted 
and decided? 

To say that the true test of effacement is that 
the authority which conlers power on the sub- 
ordinate body should not be able to withdraw 
tne power appears to be meaningless 
Abdication by a legislative body need not nece- 

A?r ». amounl ,0 a complete effacement of it. 
Abdication mav he partial or complete. When in 

respect of a subject in the Legislative List the 
Legislature says that it shall not legislate on that 
sub |ecl but would leave it to somebody else to 
legislate on it. why does it not amount to abdica- 
tion or eflacement? I full powers to do anything 

and everything w hich the legislature can do are con- 
ferred on the subordinate authority, although the le- 
gis ature has power to control the action of the sub- 
ordinate authority, by recalling such power of re- 
pealing the Acts passed by the subordinate autho- 
rity the power conferred by the instrument 
amounts to an abdication or eflacement of the 
legislature conferring such power. 

The power ot delegation, in the sense of the 
legislature conferring power, on either the exe- 
cutive government or another authority, “to lay 
down the policy underlying a rule of conduct" is 
no! permitted. In re, Constitution of India and 
lMhi Laws \ct (1012) elc. 1951 SCJ 527: 1951 
SCB 747: A IB 1951 SC 332 (345, 346, 355, 361, 

1-!' 438 ) (Pl < l>rs 35« 36, 38, 74, 90, 246, 

0 /O, 0 4 If). 

® Arl ; 24 "* ~~ Delegated legislation— Difference 
between Indian and American Constitution indi- 
cated. See Ibid, Preamble. AIK 1054 All 538 (FB). 

1 Reversed on another point in AIK 1961 SC 420] 

* r Art - 245 ~ Delegation of powers — What 
const, lules - S. 62 ot Assam Act (25 of 1953), 
noj invalid See Assam Local Self-Government Act 
(2.) ol 19.). d, S. 02. AIK 1050 Assam ‘221 (SB). 
-—Art. 245 — Buie making power— Extent of— 
Delegation ol legislative powers — Principles. See 
Sales Fax — Assam Sales Fax Act (17 of 1917) 

3. a2 (1). AIK 1050 Assam 216 (I)B). 

“ Arl. 245 — Legislature entrusted bv Constilu- 
tion to enact particular kind of legislation — 

In such a case specifically there can lie no dele- 
gallon of legislative power. AIK 1056 Assam 142 

( dl#j. 

[Ke versed on another point in AIR 1957 SC 414] 

- Art 245 — Delegation of power by legislature — 
(ienerul — Foreigners Ael (1046), Pie. S 3 — 

Ohjcet of Aet - S. 3 is not bad for excessive 
delegation. 

Essential legislative functions must not he de- 
legated hut subordinate legislative 1 unctions mav. 
Legislature, therelore, necessarily leaves the duty 
ol making rules and ot taking necessary actions 
under the statute to the appropriate Government 
lint tins delegation must not be uncontrolled and 
unguided and only such delegation of authority 
may he made to the Government tor the exercise 
ol which sufficient guidance has already been pro- 

air i<ji8 ^ ^ and 

AIK 19()I SC *1, Kel. mi. 

The object ol the Foreigners Act is limited to 
powers over the entry, presence and departure of 
loreigners into, in and from India. The problem 
o! immigration and presence of foreigners, is diffi- 
cult lor the legislature to resolve once for all, be- 
ta use the problem is linked up with many variables 
both national and international. S. 3 of ihe 
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Foreigners Act, authorising prohibition, regulation 

or restriction on the entry of foreigners into India or 

their departure therefrom or their presence or con- 
tinued presence therein is not bad for excessive 
delegation oJ authority, because the power in res- 
pect of entry of foreigners into India, their pre- 
sence therein and their departure therefrom must 
be left ns of necessity, to the discretion of the 
executive. 67 Cal WN 206: (1963) 2 Cri LJ 9: 
AIK 1963 Cal 369 (371, 372) (Pt A) (Pr 10). 

Art. 245 — Iron and Steel Control Order (1956) 

— Plea as to excessive power of delegation — 
When available — Legislature selecting instrunien- 
tality by whom power is to be exercised — 
Delegation cannot be condemned on ground of ex- 
cessive delegation — Power conferred by K. 11 not 
arbitrary Does not suffer from vice of exces- 
sive delegation — Essential Commodities Act (1955) 
Ss. 3 and 5 

W here the delegation of powers under a pro- 
vision of law is unguided and unbriddled the 
delegation may be condemned as unreasonable; 
but where the legislature selects the instrument- 
alities or indicates the method of selecting the 
instrumentalities, the legislative wisdom must not be 
questioned on the plea that the Government has 
been vested with excessive power of delegation. 
Such a criticism is subversive of the rights which 
legislatures enjov while dealing with matters fall- 
ing within the class or subject in relation to which 
the Constitution has granted them legislative 
powers. I nder S. 5 of the Essential Commodi- 
ties Act, the power to make orders (under S. 3 
of the Act, under which the Iron and Steel Control 
Order has been framed) may be exercised, inter 
alia, bv an officer or authority subordinate to the 
Central or the State Governments as may be speci- 
fied by the notified order by the Central 
Government. The section therefore selects 
the instrumentality by whom the power 
under the Act may be exercised. ‘Anv 
person’ authorised by the Central Government be- 
comes an authority subordinate to it and as such 
an instrumentality selected by the legislature. 
Exercise of power under the Act by such an 
authority must not be condemned on the ground 
of excessive delegation power. AIR 1954 SC 
465, Kel. on. 

S. 3 of tlie Essential Commodities Act leaves 
it to the Central Government by order to provide 
for regulation and prohibition of production, sup- 
ply and distribution ot essential commodities and 
trade and commerce therein, if in its opinion 
it is necessary to do so for increasing supplies 
or securing equitable distribution thereof. The 
Statute supplies the guidance for the exercise of 
power under the Control Order (and also under 
clause It thereof), and it cannot, therefore, be 
said that the provisions of clause 11 invest the 
Controller with arbitrary powers. AIR 1960 SC 175 
Kel. on. 67 Cal W.N 120: AIR 1963 Cal 355 (357, 
359) (Pt K) (Prs 9, 13, 15). 

Art. 245 — Delegation of power by legislature — 

Nature and extent of — Indian Dock Labourers 
Act (1934), S. 5 — Regulations framed under — 
Indian Dock Labourers Regulations (1948) — 
Power given to frame regulations not exceeded — 
No delegation of unrestricted power to make laws. 
1962 (1) Cr LJ 22 (24, 25) (Pt B) (Pr 13) (Cal). 

Art. 245 — Extent to which legislative power 

may be delegated — There exists great danger in 
excessive delegations to executive. AIR 1955 1ST C 
(Cal) 5922. 

% Art. 245 — Delegation of legislative functions 

— Right of Maharaja of Travancore. See Travan- 
core Tobacco Act (1 of 1087), S. 31. AIR 1958 
Ker 129 (FB). 

[Reversed on another point in AIR 1962 SC 9221 


- Art. 245 — Legislature making law containing 
determination of legislative policy — It has discre- 
tion to delegate authority to subordinate agency 
to deal with details for working out the law and 
to carry the enactment into operation-— MP Mini- 
mum Wages Fixation Act (XVI of 1962), S. 3 — 
\ alidity — Act not violative of freedom of con- 
tract. See M, P. Minimum Wages Fixation Act 
(16 of 1962), S. 3. AIR 1964 Madh Pra 45 (DB)» 

* Art. 245 — M. P. Accommodation (Requisi- 
tion) Act (63 ot 1948) — Delegation of powers 
of requisition under S. 14 to Collector — Extent 
of power so conlerred. See M. P. Accommodation 
(Requisition) Act (63 of 1948), S 3 AIR 1962 
Madh Pra 146 (FB). 

® ^ r I. 245 — Delegation of powers to outside 
agency — Conferment of uncontrolled, arbitrary 
and naked powers is unreasonable if those powers 
infringe fundamental rights. State v. Haidarali, 

1957 Jab LJ 658: 1957 MPC 473: 1957 MPLJ 549: 
1957 Cri LJ 1266: AIR 1957 Madh Pra 179 (182) 
(Pt B) (I>r 9) (FB). 

[Held reversed on another point bv Cri App. 162 
of 1957 dated 16-12-1959 in 1961 (1) Cri LJ 674 
(MP).] 

• * Art. 245 — Delegation of power by Legis- 

lature — Validity of. 

The delegation of its power by the Legislature 
may, up to a point, be good, but it will not be 
good il it confers naked and arbitrary powers on 
the delegate. The resiriction placed upon the fun- 
damental rights by Control Orders should he not 
only reasonable hut should he manifestly rea- 
sonable. There should be some standard which 
the Courts can see and examine and from which 
they can determine whether the restriction is rea- 
sonable or not. AIR 1954 SC 224 Foil. State v. 
Haidarali. 1957 Jab LJ G58: 1957 MPC 473: 1957 
MPLJ 549: 1957 Cri LJ 1266: AIR 1957 Madh Pra 
179 (190) (Pt G) (Pr 42) (FB). 

1 field reversed by Cri App. 162 of 1957 dated 16- 
12-1959 on another point in 1961 (1) Cri LJ 674 
(MP)] 

Art. 245 — Power of delegation — Limitations 

on — Legislature must indicate policy and lay 
down principles for carrying it out — Delegation 
of power to Executive to fill up details, to create 
machinery for effectuating purpose of legislation 
and to make rules towards that end. See Ibid. Art. 

265. AIR 1966 Mad 220. 

Art. 245 — Delegated legislation — Rule making 

power delegated to executive — Validity — Legisla- 


live praclice — Madras Village Panchayais Act 
Rules under, constituting tribunals to hear election 
disputes arc valid — (Madras Village Panchayais Act 
(10 of 1950), S. 112 (2) (i) ). 

Once it is established that the legislature has 
sovereign powers within a certain sphere, it must 
follow as a corollary that it is free to legislate 
within that sphere in any way which appears to 
it to he the best way to give effect to its inten- 
tion and policy in making a particular law, and 
that it may utilise any outside agency to any 
extent il finds necessary for doing things which it 
is unable to do itself or finds it inconvenient to 
do. In other words, it can do everything which 
is ancillary to and necessary for the full and effec- 
ts c exercise of its power of legislation. 

The utilisation of the Government for setting up 
the machinery for the adjudication of disputes to 
enable the constitution of the Panchayat Hoard 
under the Act is merely a ministerial provision, 
in respect of which it is competent for the Legis- 
lature to employ the Executive for making the 
rules. 
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delegated 

necessary 


The Legislative practice in India also supports 
(he validity of this type of legislation. The juri- 
dical basis upon Legislative practice relied upon 
to sustain the validity of a law is that the con- 
tent of Legislative power granted by the Consti- 
tution should be measured by the manner in 
which the same has been utilised before the Con- 
stitution. In other words, the entry in the Legis- 
lative list conferring upon the Legislature a power 
in relation to a subject would include in the light 
of this Legislative practice, a right to legislated 
the manner in which it was hithertofore done 

Therefore, the rules framed hv Government 

under S. 112 (2) (i) constituting the tribunals to 

hear election disputes under the Village Pancha- 

yats Act are intra vires and valid. AIR 1953 M'C 
(Mad) 2421. 

-Art. 245 — Delegated legislation. 

The proposition that subsidiary or 
legislation has become inevitable and necessary 
owing to the increased pressure on legislation and 
the^ complexity of the subject-matter of the pre- 
sent day legislation is well recognised. Due to 
the complexity of the modern social and ccono- 
nm conditions the Legislature has been compelled 
to entrust the Department responsible for admi- 
nistering the law with the power of deciding ad- 
ministrative or quasi- judicial issues. 

The usual test for finding out whether a dele- 
gatmn <>t power is permissible or not is to see 
if the delegation amounts to an abdication of 
legislative powers. ILK (1955) Mys 597: AIK 1950 
Mys 20 (24) (Pt G) (Pi 10) (DK). 

• —Art. 245 — Delegation of legislative power — 

hxtent ol delegation allowed. Ganpalrao Vndorao 

v State ot Madh. Pra., AIK 1935 ft U C (ftag) 
1341 (IK). * 

~Arl. 245 — Delegated legislation. 

The weight of judicial authority now favours 
the view that what can be delegated is only the 
(ask of subordinate legislation which by its very 
nature is ancillary to the statute which delegates 
the power to make it. 1 he Legislature has alwa\s 
to declare the policy ot the law and fix the 
bg.d principles, and after it has done that it 

< an, under certain circumstances, delegate to cxe- 

< utive officers the authority to make rules and 
regulations. Stale v. Kunja Keliari Chandra, 1954 
Lr. LJ 1187: 1954 BLJR 459: 33 Pat 507: AIK 
19.»4 Pa! 371 (384) (Pt K) (Pr 46) (I K). 

- Art. 245 — Power to make rules and regula- 
tions lor carrying enactment into operation and 
(‘fleet — Legislature can as part of its legisla- 
tive functions confer power on Executive AIK 

1950 Pepsu 40 (45) (Pt C) (Pr 10) (DK). 

* ^ r L 24. > Power of legislature to delegate 
Its powers — Limits of. 

It is well established that the power of delega- 
tion is a constituent element of t he legislative 
powers as a whole, and in modern times when the 
legislatures enact laws to meet the challenge of 
the complex socio-economic problems, they often 
find if convenient and necessary to delegate sub- 
sidiary or ancillary powers to delegates of their 
( hoice for carrying out the policy laid down by 
Uieir enactments. It is further well settled that 
1 hough subsidiary legislative authority may Unis 
l>e delegated, the legislature cannot delegate its 
essential legislative function in anv case, and it 
must lav down the legislative policy and prin- 
ciple and must afTord guidance for carrying -out 

, sa 'd policy before it delegates its 
suhvHbary pour's in that behalf. AIK 1951 SC 
33 and AIK 1961 SC 4 and ILK (1958) 8 Kaj 218 
V.n. . ,,( ’ n,1,a Kn f >ur v. University of Jodhpur’ 

9*4 I?"/ ie* V i f 2Hl 11 H 14 R «J 463: AIK 

1364 Raj 161 (165) (Pt A) (Pr 13) (FK). 
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6 (a). ‘Legislation’, meaning of. 

Art. 245 Delegated legislation — Awards 
pronounced by Industrial Tribunals — Whether 
there Is legislation or delegated legislation In 

Konl5 (7) ) IndlLSlrlal Dlspulcs Acl < 1947 )* Sec- 

The powers vested in the Industrial Tribunals 
in Ihe matter of the settlement of industrial dis- 
putes^ referred to them lor adjudication, can hardly 
be characterised as legislative powers. 

The Industrial Courts are undoubtedly free to 
nppi y the principles of justice, equity and good 
conscience, keeping in view the further principle 
that their jurisdiction is invoked not for the 
entorccmenl ol mere contractual rights hut for 
preventing labour practices regarded as unfair 
and for restoring industrial peace. The process 
does not cease to he judicial hv reason of that 
elasticity or by reason of the application of (he 
principles of justice, equity and good conscience. 

1 here is neither legislation nor delegated legisla- 
tion in the awards which are pronounced by the 
Industrial Tribunals while adjudicating upon the 
industrial disputes referred to them lor adjudica- 
tion. ft u* ml a Textile Finishing Mills, Ltd. v. Stale 
of Pun |ab, (1956-57) 11 F.JR 481 : ILK (1957) 

SCJ 27r>: f,957 > 1 Lab LJ 460: 

•rV- vul MLJ f Cr| ) 181 : 1957 SCR 

"V 1 " ,9 - SC 320 (338. 339) (Pt D) (Pra 

- Ait. 245 — 'Legislation' — Meaning of — 

I ower of Legislature to adopt and extend measures 
enacted by another Legislature. See Madras Sales 
ot Motor Spirit Taxation (Andhra Pradesh Exten- 
sion and Amendment) \ct (5 of 1958). (1959) 1 

Andh WR 21C: AIR 1959 Andh Pra 237 (DK). 

Art. 245 — Power to create public office. 

The creation of 'a public oKice is generally said 
or assumed to be a legislative function, though it 
has been held in a number of cases that the Legis- 
lature in pro\iding lor t lie creation of local ofTi- 
ces. may make the operation of the Act in a -iven 
locality dependent upon some conligencv or event. 

In either ease the Legislature cannot delegate to 
another body the power to create an ofl’iccr'or ap- 
point an oiTicer which is enjoined upon it by a 
constitutional provision. 79 Law Ed. (Anno.) 573- 

•’'L* a . n(i /9 Law Lcl (Anno) 479. Kel. on. AIR 

19.>G Assam 142 (148) ( I't D) (Pr 13) (1)15). 

(Overruled on another point in AIR 1957 SC 

4 1 4 J 

—-Art. 245 — "Legislation” — Central Excise 
I.ules (1911), Rule 8 — Collector wilhdrawin" ex- 
emption 1 rom particular area does not legislate 

*** ( :r ,1,raI Excisc Rules (1944), Rule 8." AIR 
19o9 Hum 256. 

Delegation of legislative power 


Art. 245 


i i t.- imi in- ijuwer 

ond imn-lc^MsIalive power surli as power lo m ike 
rules, bye-laws and other things tor carrvin" out 
purpose of law - Latter is imt delegation of legis- 
hitive power. AIR 1955 ATC (Myd) 1548 (DKR 

6 (I)). Essential legislative power 
cannot be delegated. 

• ' rf - 243 — ■ Delegation of essential Icdsla- 
tne functions — Prohibition against — Whether 

aiiplies even where there is express authority 
to confer power. J 

If the nature of legislative power is such that 
the legislature cannot delegate essential lemshliCe 
functions the fact that Ihe authority to" confer 
P-wers is express and not implicit makes no 
difference to Ihe application of the principle In 
either event, as law conferring power expressly 
is a law, the rule against excessive delegation 
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applies to it as much to cases where the authority 
to confer power is implicit. The Corporation of 
Calcutta v. Liberty Cinema, (1965) 1 SCA 857: 
AIR 1965 SC 1107 (1134 to 1138) (Pt F) (Prs 72 
to 79 and 80). 

® Art. 245 — Plenary power of Legislature — 

Delegation of subsidiary or ancillary measure. 

When a Legislature is given plenary power to 
legislate on a particular subject there must also 
be an implied power to make laws incidental to 
the exercise of such power. It is a fundamental 
principle of constitutional law that everything 
necessary to the exercise of a power is included 
in the grant of the power. A Legislature cannot 
certainly strip itself of its essential functions and 
vest the same on an extraneous authority. The 
primary duty of law-making has to be discharged 
by the Legislature itself but delegation may be 
resorted to as a subsidiary or an ancillary measure 
(1909) 8 CLR 626; (1878) 3 AC 889! Rel. on. 
Edward Mills Co. v. State of Aimer, 1955 SCA 24: 
(1954) An WR (SC) 1: (1955) 1 MLJ (SC) 1: 1955 
SCR 735: 1955 SCJ 42: AIR 1955 SC 25 (32) (Pi B) 
(Pr 17). 

• Art. 245 — Validity of Section 3 of Act (24 

of 1946) — Delegation of legislative powers — 
Essential power of legislation — Bar against 
delegation of. See Essential Supplies (Temporary 
Powers) Act (1940), S. 3. 1954 Cri LJ 1322: AIR 

1954 SC 465. 

• Arl. 245 — Legislature must normally dis- 

charge its primary legislative function itself and 
not through others. In re Art. 143 Constitution of 
India and Delhi Laws Act (1912), 1951 SCJ 527: 
1951 SCR 747: AIR 1951 SC 332 (345, 355. 361, 
400, 401, 433) (PI B) (Prs 35, 36, 38, 74, 90, 246, 
378, 379). 

* 

• Art. 245 — Delegated powers — Execution of 

— Extent of — Delegation of essential legislative 
powers. See Municipalities — U. P. Nagar 
Mahapalika Adhiniyam (2 of 1959), S. 560. AIR 
1965 AH 356. 

—Art. 245 — Validity — Delegation of legisla- 
tive powers — Principles — Rule 17 of U. P. Agri. 
Income-tax Rules 1949 not covered bv S. 44 (2) or 
S. 8 of U. P. Agri. Income-tax Act — Rule acted 
upon bona fide bv assessee — State cannot challenge 
validity retrospectively — Rule held effective in res- 
pect of past transactions. See U. P. Agricultural 
Income Tax Rules (1949), Rule 17. ILR (1959) 

2 All 353. 

— - Art. 245 — Delegation of legislative power — 
What amounts to. See U. P. Industrial Disputes 
Act (28 of 1947), S. 3. AIR 1954 All 550 (DB). 

9 Art. 245 — Delegation of legislative power 

— Validity — The rule and the cxeeplions. 

The power conferred upon a Legislature to 
make laws cannot be delegated or transferred by 
it to any other body or authority. Such Legis- 
lature, though it may have plenary powers within 
the limits set by the Constitution of the Slate, 
cannot give up those powers and thus pass on 
the duty of making laws to another authority. 
In the very nature of things, the duty cast upon 
a Legislature to make laws must be discharged 
by the Legislature itself and it cannot be transfer- 
red to other authorities. This is the general well- 
established principle. The extension of the life 
of an Act, i.e., the duration of a temporary Act 
Is an exercise of legislative function and such a 
power cannot be delegated to any non-legislative 
authority. 

Certain exceptions have been engrafted on the 


cardinal principle that the Legislature cannot 
transfer or delegate this power to any other depart- 
ment or body which may be summed up under 
these general heads: — 

(1) A statute may be conditional and its taking 
effect may be made to depend upon some sub- 
sequent event. This is not really an instance of 
a delegation of legislative function. Such a form 
of legislation is inherent in the very nature of 
the plenary character of legislative power vested 
in a particular Legislature. 

(2) A Legislature may enact a law complete in 
itself, but may expressly authorise specific offi- 
cials within definite limitations to provide rules 
and regulations for carrying out and enforcement 
of the law enacted. 

(3) A Legislature may delegate any power 
which is not strictly legislative although it may 
itself be in a position to exercise that power. State 
v. Ram Kishan, 1951 AWR (HC) 128: 52 Crl LJ 
333: 5 AI Cr D 306: 1951 ALJ 64: ILR (1952) 1 
All 376: 1951 All Crl R 23: AIR 1951 AH 181 (191. 
192, 194, 195) (Prs 46, 49, 57, 60) (FB). 

Art. 245 — Extension of life of Act. 

Extending the life of an Act is a Legislative 
function exclusively exercisable by the legislature. 

(’51) 1951 All LJ 9 (DB). 

Art. 245 — Andhra Pradesh Buildings (Lease* 

Rent and Eviction) Control Act (15 of 1960), Sec- 
tion 35 — Delegated Legislation — Principle un- 
derlying such legislation — Its application to noti- 
fication issued under Section 35 — Notificatloi* 

Is not objectionable. 

In respect of delegated legislation, what is pro- 
hibited is the delegation by the Legislature of its 
essential functions of laying dow r n legislative policy 
in respect of a measure and formally enacting it 
as a rule of conduct. When the Legislature 
declares the policy of the law and the legal 
principles w'hich are to control a given case, and 
provides also a standard to guide the officials or 
the body in pow’er to execute the law if the 
pow’er is delegated w’hich does not contravene in 
any manner the declared policy of the law, it 
cannot be said that such a delegation is objec- 
tionable. Appiving this principle to the issue of 
G. O. Ms. 575, dated 11th October, 1961 issued 
under Section 35 of the Andhra Pradesh Buildings 
(Lease, Rent and Eviction) Control Act (15 of 
1960), it cannot be said that it encroached upon 
the essential legislative functions entrusted solely 
to the Legislature. What it does is to merely 
put in practice the policy in regard to appeals 
laid down bv S 20. AIR 1951 SC 332; AIR 1954 
SC 465, 569; AIR 1961 SC 4, Rel. on. (1964) 1 
Andh LT 236: (1964) 2 Andh WR 88. 

Art. 245 — Limits of power of delegation — 

Cillzenship Act (1955), Section 9 — Delegation of 
power under — Validity — (Citizenship Act 
(1955), Section 9). 

The true distinction is between the delegation of 
pow’er to make the law, and conferring authority 
or discretion as to its execution to be exercised 
under and in pursuance of law. The first cannot 
be done; to the latter no valid objection can 
be made 1 Ohio St. 88, Foil.; AIR 1956 Andh 129 
and 72 Pa. St. 491, Rel. on. 

In conferring under Section 9 of the Citizenship 
Act read with the rules made thereunder, on the 
Central Government the pow’er of prescribing the 
authority to determine the questions w’hether a 
citizen of India has voluntarily acquired the citi- 
zenship of any other country the Legislature did 
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delegate its power to make a law but only 
conferred a power on the Central Government to 
Implement the law in the manner prescribed It 
cannot be said that the Legislature in the circums- 
tances has abdicated its function. The deleft. on 
therefore is within the limits perm-ssible bv law. 

I?” *?£|> ril 4 L £ ® 89: H957) 2 Andhra \VR ,27: 
ILR (19o7) Andh Pra 755: AIR 1957 Andhra Pra 
1W7 (1053) (Pt D) (Prs 18, 20) (DR). 

[Overruled on another point in AIR 1962 SC 
■052J. 

Art. 245 — Delegation of power by Legisla- 
ture — Limits to. 

The Legislature cannot part with its essential 
legislative i unction which consists in declaring 
Its policy and making it a binding rule of con" 
duct A surrender ot this essential function 
would amount to abdication of legislative powers 

of law. It cannot therefore, create a 
sort of a parallel Legislature to do what the Legis- 
lature should have done itself. AIR 1951 SC 332 
Rel. on. 

In this respect the real test is whether there is 
delegation in matters of essential legislative prin- 
ciple and policy to the Executive Government. If 
at is, then it must be held that the legislation is 
void lor excess of delegation. This is specifically 
no where the Legislature has been entrusted bv 
• he Constitution with the right to enact a parti- 
cular kind ol legislation; f or. in such a case there 
can be no delegation of legislative power. AIR 
Q9.)l SC ;>69, Rel. on. AIR 1950 Assam 142 
f 140, 147) (PI A) (Prs 8, 9) (DR). 

[Reversed an another point in AIR 1957 SC 
414.J 

Art. 245 Delegation ol legislative powe 
Tests to determine — Duty of Court. 


when a 
that it 
consider 
the Go- 


It is still incumbent upon the Court, 
legislation is challenged on the grouiul 
constitutes delegated legislation, to 
whether in delegating certain power to me U u- 
vernment or to an outside agency, the Legislature 
has divested itself of any essential judicial tunc- 
Don. It is also incumbent upon the Court to con- 
sider whether the power has been delegated to 
.he Government after the Legislature has laid 
down the vital policy. Once the policy is laid 
down and is made clear in the Act itself, it 
would not be for the Court to consider the ex- 
tent and the nature ot the delegation; that must 
be lett to the discretion of the Legislature. The 
Court will not and cannot say that the Legislature 
should have delegated up to this point and not 
beyond it. It the delegation does not constitute 
a delegation of essential judicial functions and if 
the delegation does not result in the outside 
agency laying down the policy and not the Legis- 
lature, then the delegation must be upheld as 
within the competence of the Legislature MR 
1952 SC 252 and AIR 1951 
law referred. 56 Rom LR 
1278 : AIR 1954 Rom 397 
(DR). 

’ "Art. 24 » — Delegation of legislative functions 
* — Principles. 

The power to delegate legislative functions gen- 
erally is not warranted under the Constitution of 
ndia, at any stage. If, owing to unusual circum- 
stances and exigency the Legislature does not 
choose to lay down detailed rules or regulations, 
that work may he left to another body which is 
itien deemed to have subordinate legislative power, 
inis is described as ‘subordinate legislation'. The 
Legislature while entrusting power to an oul- 

e agency, must see that such agency acts as 
* ,uhor <hnate authority and does not become a 


SC 69, Rel. on; Case- 

321 : ILR (1954) Rom 
(402) (Pt A) (Pr 11) 
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parallel Legislature. So long as a standard is 
established by Statute no constitutional delega- 
ion of legislative power is involved. It is equal- 
ly true that where no policy is laid down but 
arbitrary power is given without limit, then 

(kT Jr U Urr * n(i * T of ,e cislative function. AIR 

and 93 Cal LJ 304, Foil. AIR 4959 
Cal 4o {.,0; ol) (»>| C) (Pr 18). 

lgeS^S^'lSin 0 ' 6 "" 16 ' 1 ° n anolher point in AIR 


Art. 245 


Validity _ Delegation of legisla- 
_ amounts to — Policy and 

S. 3 nol 


invalid due to 
ol India Act 

AIR 1903 he? 


five powers 

purpose of the Rules 1JIJ( 

**£**"'* dele K ali °n- See Dclencc 

S. 3. 1903 (2) Cr LJ 024 

—-Art. 245 — Delegated legislation — (T. C.i 
Motor Vehicles Aet (14 of 1959), S. 12 — Policy 

pri " c| P' es for '"5 ol toll, nol Indl 


iV'i'.Ti V 12 eveesshe delega- 

£td"yss , s,l3's l ,r IT - CJ 

The essential powers ol legislation cannot be 

d 1,1 e . le R |sl «ture must declare the policy 

f the law and the legal principles which are to 
eontrol any given case and must also provide a 
standard to guide the officials or the body in 
power to execute the law. The legislature can 
not strip itself of its essential functions and vest 
lne s:iI J lc on an extraneous authority. The D ri- 
niarv duty of law making has to he discharged 
b\ he legislature itsclt; hut there can he a de- 
lega hoi 1 resorted to as a subsidiary or ancillary 

measure. The legislature cannot abdicate its fun- 
ct mns in favour ol another. 

There is no indication anywhere in the T C 

Motor Vehicles Act as to what circumstances 'can 

he considered to be special circumslances' under 

8. 1 justifying the levy of a toll The decision 

as . to 'V hat ' v,| l constitute a ‘special cin-umsl.'im 

n? i ! lni i C o . S ' \ 2 f ° r lcvv of a tol >. has been com- 
ple'eK left lo the sole and exclusive discretion of 

the Government. Again, the legislature has not 
specified on what basis the toll is to he levied on 
Ihe various vehicles using the bridge or road 
Ihe maximum levy, that could he made under 
lie section has not in any wav been indicated by 
the legislature. As it is, it is op™ to 
ment to treat any circumstance as a 
( umstance and the only requirement 
Government should he so satisfied 
sence of any legislative indication in ,„e nc, 
gardmg any policy to govern the Government 
ore taking action under S. 12 or placing any 
limits of assessment for the guidance of the asses- 
sing authority in the matter of fixing of r iles n? 
tolls, the provisions of Section 12* „f 
amount to excessive delegation of legislative power 
lienee, the notification, dated 28-4-1953 issued bv 
nt I. L. State Government under Section 12 of 
he AcL directing the lew of tolls on vehicles using 
the bridge at Palai across the Meenachil river 

must he held to he invalid. 1961 Her IJ 12TV 

LR (1962) I her 494: AIR 1962 her “MS nis' 
309) (Prs 59, 61, 62, 68). * (J08 ’ 

(miYN 2 t 5 > “ Central Excises and Salt Act 
(1 p 1 .’ S ' Z- Delegation of legislative power 

— I nnciples — Bar against surrender of Leeis 

lalive power lo subordinate — D„ es not cover 

of l RuV ,y ,l> fr T e Hu1lS " hcre ob|ect ar >d limits 
Rules are not vague to frame rules amounting 

to mere ministerial acts — Delegation nf 

under S. 12 - Not invalid - Rules framed uni 

the power are valid. See Central Exeises nni 

Salt Act (19441, S. 12. AIR 1901 Her 93. d 

2 ?f “J. C. Vehicles Taxation Ac* 
tUatt), S. 18 (1) — Notification under, enhanc- 


the Govern- 
’special cir- 
is that the 
In the ab- 
the Act re- 
he- 

anv 
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ing maxima specified in Schs. 1 and 2 — Vali- 
dity — Delegation of legislative functions — 
Principles — Notification held ultra vires. See 
T. C. Vehicles Taxation Act (14 of 1950), S. 18 
(1). AIK 1900 Ker 58. 


Art. 245 — Delegation of legislative powers — 

Limits of. 

The Legislature cannot repose any power es- 
sentially legislative in another body or organ; it 
cannot ctface itself and set up a parallel legis- 
lative authority; it must exercise its judgment on 
vital matters of policy and enact the general prin- 
ciples which should he embodied in the legisla- 
tion; but it can confer upon any person or body 
fitted to exercise it, the power to work out de- 
tails and particulars for carrying out its policy 
and in order to give etTect to the legislation in 
a particular direction. It is not possible to lay 
down any hard and fast rule for determining 
whether a matter is of principle and policy or 
whether it is one of detail, ancillary to the 
statute for carrying it into effect. The question, 
though often be set with difficulty, has to be 
answered with reference to the nature of the im- 
pugned legislation. AIR 1951 SC 09 ; AIR 1951 
SC 332; AIR 1951 SC -184; AIR 1954 SC 509 and 
AIR 1949 FC 175, Rel. on. ILK (1955) Madh 
Bha 400 : Madh KLK 195" (Civ) 528 : Madh BLJ 
1955 IICK 1949: AIK 1955 MB 177 (178) (PI A) 
(Pr 3) (I)K). 

Art. 245 — Madina Pradesh Accommodation 

Control Act (41 of 1901), S. 3 (2) — Legislature 
cannot delegate its essential legislative function 
. — It is open to legislature to formulate policy 
and to delegate rest of legislative work — Held, 
S. 3 (2) ol the Act not hit bv Art. 245 of Constitu- 
tion. AIR 1954 SC 405 and AIR 1901 SC 4, Rel. 
on 1904 Jab LJ 028: 1905 MPIJ 188: AIR 1905 
Madh I»ra 100 (103) (Pi A) (Pr 8) (DB). 


fturc 


Art. 245 — Delegation of power by Legisla- 
- Limits to power. 


The Supreme Court has laid down that all the 
essential law making must be done bv the Legis- 
lature itself. What is meant by 'Essential Law 
making’ is defined by flic Supreme Court as the 
policy and the intent and purpose ol the law. 
Thereafter, according to the Supreme Court, de- 
legation is pert eel I v valid so that the details of 
the law may be filled in by the designated autho- 
rity. But even there, unless the intent and pur- 
pose and the policy of the law is clearly ade- 
quate. or there is some ancillary provision con- 
trolling the vagaries of the delegate, the law is 
found to be defective and has been struck^ down. 
State v. Ilaidarali. 1957 Jab LJ 558 : 19. >7 MPC 
473 : 1957 MPLJ 549 : 1957 Cri LJ 1200: AIR 
1957 Madh Pra 179 (188) (Pi C) (Pr 32) (FB). 

[Held reversed bv Cri. App. 102 ol 1957 dated 
16-12-1959 on another point in 1901 (1) Cri LJ 
074 (MP).J 

Art. 245 — Lneonst nationality on ground of 

excessive delegation — Ivarnatak University Act 
(Bom. Act 20 of 1949), Ss. 19, 29 — Provision 
empowering Syndicate to make Ordinances for 
supervising and controlling conduct and discipline 
of students — Not unconstitutional on ground of 
excessive delegation by Legislature — Ordinances 
109, 119 and 120 — Validity — Not beyond 
scope of Ss. 19 and 20 — Power to arrange for 
conduct of examinations — Includes power to 
arrange for conduct and discipline of students. 
Karnatak University Act (Bom. Act 20 of 1949), 
Ss. 19 and 20 — Whether unconstitutional on 
ground of excessive delegation — Karnatak l Diver- 
sity Ordinances, Ordinances 109, 119 and 120 


\ alidity — Whether beyond scope of Ss. 19 
and 20 of Karnatak University Act. 

What may be described as essential legislative 
function of the legislature consists in declaring its 
policy and making it a binding rule of conduct 
and the true test of whether there has been a de- 
legation of any part of that essential legislative 
function is to see whether decisions or exercise 
of power by the delegate derive sanction from the 
act or volition of the delegate himself or they 
have got the sanction from what the legislature 
has enacted and decided. 

The Legislature by establishing the Karnatak 
University, naming its authorities and allocating 
to several authorities the duties and powers 
necessary for the purpose for which the Univer- 
sity has been established has clearly indicated its 
policy and laid down the rule of conduct for all 
the authorities functioning under the Act. There 
is no question therefore, of either a delegation 
of essential legislative functions or excessive de- 
legation of such functions or of a conferment of 
arbitrary power on statutory authorities without 
any guidance whatever having been given to them 
as to the manner in which those powers are to 
be exercised by them. 

There is, therefore, no reason to hold either 
that any pari of sections 19 and 29 of the Kar- 
natak University Act is unconstitutional or that 
Ordinances 109, 119 and 120 promulgated by the 
Syndicate of the University • are for any reason 
invalid or incompetent. 1951 SCR 747, Rel. on.g 
03 CWN 147, Disting. 

The expression 'students of the Univeristy* in 
S. 19 is comprehensive enough to include not 
merely students residing in institutions like hos- 
tels, colleges, research department, etc., actually, 
set up and maintained by the University itself, but 
also students of alTiliated colleges or other re- 
cognised institutions who get themselves admitt- 
ed into courses of study prescribed by the Uni- 
versity and pursue those courses with a view to 
acquire degrees, diplomas or other academic dis- 
tinctions appropriate to the same. Under these 
clauses the University has power to control 
and supervise the residence also of students read- 
ing in alTiliated colleges or other recognised ins- 
titutions by prescribing that such students shall 
reside onlv with their parents or other near 
relations or in recognised hostels or other institu- 
tions conducted in a prescribed manner. 

The power to arrange for the conduct or exa- 
minations, having regard to the purpose of hold- 
ing an examination is wide enough to make pro- 
visions for all matters germane to the proper 
conduct of examinations including the conduct 
and discipline of students in relation thereto. 1963 
Mys LJ 408. 

Art. 245 — Scope — Manner of dividing land 

among quasi-permanent tenants and inamdar is 
not matter of policy relating to essential legisla- 
tive function. See Mysore (Personal and Miscel- 
laneous) Inams Abolition Act (1 of 19. >5), S. G. 
AIR 1959 Mys 222 (DB). 

Art. 245 — Pepsu Sirhlnd Canal and Western 

Jamna Canal (Enforcement and Validation) Act. 

3 Validity — (Pepsu Sirhind Canal and 

Western Jamna* Canal (Enforcement and Valida- 
tion) Act (4 of 1954), S. 3). 

A Legislature cannot delegate its legislative fun- 
ctions to the Executive. The Legislature can as 
as a part of its legislative functions, confer on the 
Executive, power to make rules and regulations 
for carrying the enactment into operation ana 

etTect. 
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The rule making power is given by the Canal 
Act (8 of 1873) itself and that was simply re- 
cognised or reiterated by the Validation Act (4 of 
1954). The Punjab Rules were formally adopted 
for the interim period till the State Government 
framed its own rules under the Canal Act. This 
can, in no sense, be regarded as abdication of its 
power by the Legislature in favour of the Execu- 
tive. 

Assuming that second portion of S. 3 of the 
Validation Act (4 of 1954) is ultra vires the 
powers of the Legislature, there is no reason 
to accept the contention that it is so inseparably 
intermingled with the rest of the section that 
the section should be declared invalid in its en- 
tirety. 1 he first part of the section enforces 
the Punjab Rules in the State and the second 
-authorises the State Government to modify those 
rules or make fresh rules of its own. Even if 
the latter be bad the former stands as valid and 
unimpeachable. AIR 1956 Pepsu 40 (44, 45) 
4 Pi C) ( Prs 15, 1G, 18) (I)R). 

• Art. 245 — Legislature Itself may lay down 

legislative policy and principle. 

It is well settled that though subsidiary legis- 
lative authority may be delegated the legislature 
•cannot delegate its essential legislative l unctions 
in any case and it must lay down the legislative 
policy and principle and must alTord guidance 
lor carrying out the said policy before its ch le- 
gates its subsidiary powers in that behalf. Vir- 
<?ndra Kapur v. University of Jodhpur, 19G4 Raj 
L\\ 328: 1LR (19G4) 14 Raj 4G3 : AIR 1964 Raj 
161 (105) (PI A) (Pr 13) (FC). 

Art. 245 — Delegation of powers by Stale 

Legislature — Extent of — (Municipalities — 
Rajasthan Town Municipalities Act (Will of 
1951), S. 59 — Whether invalid on ground of 

e x ees she delegation). 

In delegating its powers to subordinate autho- 
rities the legislature must declare the policy ol the 
law and the legal principles which are to control 
any given cases and must provide a standard to 
guide the officials of the body in power to exe- 
cute the law. AIR 1954 SC 465, Rcl. on. 

Section 59 of the Rajasthan Town Municipali- 
ties Act, which authorises imposition of octroi tax 
cannot be struck down as conferring excessive 
delegation on the Board or the Government. The 
legislature has discharged its essential legislative 
functions in the determination of the legislative 
policy and formally enacting that policy into a 
binding rule ol conduct. 1959 Raj L\Y 6: ILR 
(1958 ) 8 Raj 409: AIR 1958 Raj 192 (196, 197) 
(Pt R) ( Prs 22, 24) (DR). 


6 (c). Abdication or self-effacement by legislature. 


• Art. 245 — Parliament cannot delegate 

power so ns to abdicate its legislative function— 
Power can be entrusted to outside agenrv onlv 
in such a way that it would act as a subordinate 
authority and not as a parellel legislature. In 
re Art. 143 Constitution ot India and Delhi laws 
Act (1912), etc. 1951 BLR (SC) 311: 1951 SCJ 
1951 SCR 747: AIR 1951 SC 332 (359, 3G0, 
371, 392. 393. 407. 408, 454, 440) (Pt A) 
80: 81; 97; 130; 205; 20G; 207; 209, 27G, 348, 
391). 


527 : 
3G 1 , 
(Prs 
390, 


• \rt. 245 — Delegation of legislative power 

— Extent. 

No doubt a law can be challenged on the 
ground of the ineompetenev <5 the particular 
Legislature, whether tederal or Stale to enact it 
or on the ground of its inromislencv with the 
I undainenlal rights guaranteed hv the Constitution, 
but— provided the Legislature concerned docs 

[Vo!. 4.] Fn.D. 85, 


not abdicate its power of legislation hv wiping 
itself out and retains its control so as to be able 
to withdraw legislature power conferred on the 
subordinate authority whenever it considers it 
proper to do so, it is not for Courts to decide 
how much authority should be delegated or for 
how long such delegation should continue : AIR 
1951 SC 332. Rcl. on. Rasti Sugar Mills, Lid v 
Stale of Uttar Pradesh, ILR (19.54) 1 All 457 * 

452 « : 1954 An U H CHC) 428: AIR 19 U 
All o38 Ml; .>42) (Pt C) (Prs G, 7) (FB). 

[Reversed on another (joint in AIR 1961 SC 


• Art. 245 Delegation of powers of subor- 
dinate legislation. 

.V legislature must legislate. It cannot abdi- 
cate its powers. Rut provided it preserves its 
own capacity intact there is no reason why it 
should not delegate powers of subordinate legis- 
lation to such other authorities as it deems pro- 
per. Raja Survapalsingh v. U. P. Govt., 1951 All 
LJ 36a : 1951 All \\ R (HC) 317: ILR (19521 2 
All 46: AIR 1951 All G74 (G9G, G97) (Pt V) (Prs 
119; 120; 121; 123) (FR). 


(Andhra Second Amendment) Act (1955). S. 22— 

\ alidity — S. 22 does not amount to abdication 

Ot power bv Legislature. See Panchayats — 

Madras \ illage Panchavats (Andhra Second 

Amendment) Act (1955), S. 22. AIR 1957 Andh 
I ra 355. 


- — -Art. 245 — Government of India Act (1935,, 
S. 29G — Assam Revenue Tribunal (Transfer of 
Powers) Act (4 of 1948), S. 3 (3) — S. 3 (3) in 
cirect makes government a parellel authoritv for 
Constituting Tribunal leaving the principle 
and policy ol such constitution to be 
determined by Government — Hence it goes 

bevond bounds of permissive legislation ft is 

repugnant to S. 29G. Government of India Act 
See Government of India Act (1935), S. 296. AIR 
1956 Assam 142. 


- Art. 245 — S. 169. Rom. Municipal Corpora- 
tion Act is valid — Delegation of power to Com- 
missioner to charge for water supplied bv 
measurement — Whether amounts to delegation 
ot legislative functions — Discrimination — 
Whether a valid ground for challenging the provi- 
sion. Sec Municipalities — Bombay Municipal 
Corporation Act (3 of 1888), S. 169. AIR 1955 
Rom 185 (DR). 

^ r L J45 Granting of certain powers, un- 
der S. 133, Bombav Industrial Relations Act, 19-16 
(11 of 1947) do not amount to surrender or 
abdication of legislative power. See Bombay In- 
dustrial Relations Act, 1946 (II of 1 94 7 , $ m 

(1965) 6 Guj LR 369. ’ ' 


Art. 245 — Ranking Companies Act (1949), 
S. 45 (10) (as amended by Act 7 of 1901) — 
validity — Pro\ lsion not ultra vires on ground of 
excessive delegation. 

Ihe essential legislative function of dedarain" 
tile policy and making it a binding rule of com 
duel .S done bv S. 45. ol the Ranking Companies 
Ad Itself and is not surrendered under sub section 
1 1 () • ol S- L). In the Central Government. It is 
no! as il the Central Government can make am 
order it pleases under the sub-section and therein- 
Mtcr contractual nr other rights. The section 
clearlv lavs down the poliev and the miidiim 
principles. Onlv the details are loft to tlfe Com 
Ira! Government. I he order to be made under 
tin- sub section can onlv be lor the purpose of 
removing a dilfu ultv that arises m giving eUect 
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to the provisions of the scheme and it must be 
necessary or expedient for that purpose. Sub- 
section (5), lays down with great particularity 
what the scheme can do. Among the many things 
the scheme can do is a reduction or other altera- 
tion of the interest and rights of depositors and 
other creditors of the banking company concerned. 
Thus the contract between t lie banking company 
and its creditors can be altered by the scheme. 
Under sub -S. (8), the contract so altered is bind- 
ing on both parties. 1 he Central Government is 
empowered to remove only a difficulty that arises 
m the working of the scheme in its many details. 
There is no abdication of the essential legisla- 
tive function. Even if S. 45 (10) is construed 
so as to authorise a modification of any other law 
the provision would come within the bounds of 
permissible delegation. AIR 1951 SC 332 and AIR 
1954 SC 569, Rel. on. ILH (1965) 1 Ker 131 : 1965 
Ker LT 229: (1965) Com LJ 154: 1965 Ker LJ 
359: (1965) 1 Ker LR 410: AIR 1665 Ker 297 
(301) (Pt A) (Prs 13, 14). 

Art. 245 — Delegated legislation — Motor 
Vehicles Act (1939), Ss. 68 (2) (o) and 133 — 
Scope — S. 68 (2) (o) does not confer unrestrict- 
ed power to frame rules — There is no abdication 
of function by legislature. See Motor Vehicles 
Act (1939), S. 68 (2) (o). ILR (1962) 2 Ker 

540. 

Art. 245 — Rule against abdication and self 
effacement — Implication of — Possible abuse 
of power delegated as a test of validity of de- 
legation. See T. C. Vehicles Taxation Act (14 of 
1950), S. 18 (1). AIR 1960 Ker 58 (DR). 

® Art. 245 — Delegation of power by Legis- 
lature — Competency. 

It is open to the Indian Legislature, both at the 
Centre and in the States, to delegate to an out- 
side instrumentality the carrying into operation of 
the purpose of an enactment. The only condition 
to be observed in this respect is that in making 
such delegation the Legislature itself must enact 
the policy and the purpose of the enactment and 
should not, in other words, abdicate or efface it- 
self. AIR 1951 SC 332, Foil. 

Further, uncontrolled and arbitrary and naked 
powers conferred upon an outside agency are un- 
reasonable if thev infringe the fundamental rights. 
State v. Ilaidarali, 1957 Jab LJ 658 : 1957 MPC 
473: 1957 MPLJ 549: 1957 Crl LJ 1266: AIR 1957 
Madh Pra 179 (181, 182) (Pt B) (Prs 6, 9) (FB). 


ply — Validity — Delegation when does noj 
amount to abdication or self-effacement See 
Orissa Essential Articles Control and Requisition- 
ing (Temporary Powers) Act (1 of 1947), S. 2 
(a). AIR 1952 Orissa 260. 


——Arts. 245 and 246 — S. 78 of the Bengal 
Irrigation Act — Validity — (Bengal Irrigation 


Act (3 of 1876), S. 78). 

It was open to the Legislature to leave it to 
the Stale Government to determine the water rate 
lime to lime. S. 78, Bengal Irrigation Act 
1870, cannot be said to amount to an abdication 
Ol the Legislative function. 1956 BLJR 383 : AIR 
1956 Pat 482 (488) (Pt F) (Pr 12) (DB). 


Art. 245 — Punjab Urban Immovable Pro- 


perty Tax Act (17 of 1940), Ss. 1 (2), 2 (e), 3 
(3) and 4 (2) — Not violative of Art. 14 of the 
Constitution as being discriminatory — ■ Sections 
1 (2), 3 (3) and 4 (2) are in the nature of condi- 
tional legislation which is not an abdication of 
Legislative powers. See Punjab Urban Immova- 
ble Property Tax Act (17 of 1940), S.l (2). AIR 
1963 Punj 354 (DB). 


6 (d). Control over subordinate agency. 

® “ Art. 245 — Power can be entrusted to 
outside agency only in such way as that agency 
acts as subordinate authority and not as a 
parallel legislature. In re Art. 143 Constitution of 
India and Delhi Laws Act (1912). 1951 BLR (SC) 
311: 1951 SCJ 527: 1951 SCR 747: AIR 1951 
SC 332 (359, 360, 361, 371, 392, 393, 407, 408, 434* 
440) (Pt A) (Prs 80; 81; 91; 130; 205 to 207; 269? 
276, 348, 390, 391). 


• Art. 245 — No improper delegation of power 

— Law, whether can be challenged on Ihe allega- 
tion lhal exeessivo authority has been given. 

Provided the legislature concerned does not 
abdicate its pow r er of legislation by w’iping itself 
out and retains its control, so as to be able to 
withdraw its authority whenever it considers it 
proper to do so, it is not for Courts to decide 
how much authority should be delegated or for 
h o w long delegation should continue. BasD 
Sugar Mills Co., Ltd. v. Slate of Uttar Pra- 
desh. 1954 All LJ 452: 1954 All VVR (HC) 428 1 
ILR (1954) 1 All 457 : AIR 1954 All 538 (Ml, 
542) (Pt C) (Prs 6, 7) (FB). 

[Reversed on another point in AIR 1961 SO 
420.] 


f Held reversed by Cri. App. 162 of 1957 dt. 16- 
12-1959 on another point in 1961 (1) Cri LJ 671 
(MP).] 

Art. 245 — ■ Delegation of powers by legisla- 
ture to executive — Conditions and limitations — 
Legislature cannot abdicate its legislative func- 
tions — Delegation of power to levy tax. See 
Ibid, Art. 265. AIR 1966 Mad 220. 

Art. 245 — Legislatures under the Govern- 
ment of India Act, 1935. 

Under the Constitution Act the legislative powers 
of a Government was vested in the legislature 
and it was not open to the legislature to sur- 
render or abdicate that power or delegate it lo 
another authority whether it is the executive 
Government or some other bodv. (1949) 2 Mad 
LJ 063 : 1919 Mad \VN 733 : 51 Cr LJ 615 : AIR 
1950 Mad 243 (246, 247, 248) (Pt E) (Prs. 6, 9) 
(DB). ' 

Art. 245 — Act declaring policy of law fixing 

the legal principles that should govern in a case 
— Delegation of power to ascertain facts and 
conditions to which the policy and principles ap- 


— — Art. 245 — Delegation of statutory posters— 
Effect — Delegating authority does not denude 
itself of delegated powers during subsistence of 
delegation. See Municipalities — Madras District 
Municipalities Act (5 of 1920), S. 23. AIR 1964 
Andh Pra 357. 


Art. 245 — Delegated Legislation — - Subor- 
dination of delegate — Nature of. 

All that is implied in the idea of delegated 
egislation is that the delegate should operate qn- 
ler the control of the Legislature from w r hicb 
luthority is derived and on the continuing opera- 
ion of which its capacity to function rests. It 
s onlv in that sense that there is dependency by 
he delegatee. The power delegated could be 
vithdrawn, altered, and expanded or further cur- 
ailed at any time. So, the subordination contem- 
) 1 a ted is onlv legislative subordination : 19.>7 SLJ 

>27: AIR 1951 SC 332, Rel. on. (1959) 1 An \\K 
131 : (1959) 10 STC 378: AIR 1959 Andh Pra 22- 
229) (Pt B) (Pr 15) (DB). 

Art. 245 — Enlrustmcnt of power to outside 

gcncy — • Legislature must see that the agency 
cts as a subordinate authority and does nui 
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come a parallel legislature. AIR 1939 Cal 45 150. 
61) (PI C) (Pr 18). 

fl 963* 'sc * \ 8 i°j V ] rPUled ° n anolher P°int in AIR 
-Art. 245 1 Delegation" — Meaning of. 


The word ‘delegation", as generally used, does 
not imply a parting with powers by a person who 
grants the delegation, but points rather to (he 
conferring of an authority to do things which 
otherwise that person would have to do himself. 
Achchala v. Janpad Sabha, Sihora., ILR (1963) 
Madh Pra 777: 1963 Jab LJ 5 : 1903 MPLJ 92: 
AIR 1963 Madh Pra 74 (84) (Pi C) (Pr 18) (FB). 


• “Art. 24o — Delegation of power to desig- 
nated authority to fill in details of law — Though 
such delegation is not invalid law will be 
found to be defective and struck down unless the 
intent and purpose and policy of the law is 
clearly adequate or there is some ancillary pro- 
vision controlling the vagaries of (he delegate. 
Stale v. Haiderali, 1957 Jab LJ 658: 1957 MFC 

w 57 , MI>LJ M9: *957 Crl LJ 1266 : AIR 
19o7 Madh Pra 179 (188) (Pi C) (Pr 32) (FB). 

011 a,10ther Point by Cri App. 

i ( - 2 * duted 16*12*1959 in 1961 (1) Cri LJ 

o/4 ( M P) .) 

Art - 245 — Delegation of power Pro- 
cedure and conditions. 

In delegating the power to fix prices or to 
control commodities or trade, it is necessary that 
not only the purpose and intent of the law should 
be made clear but that the mode and manner in 
which Iho control is to be exercised should also 

M ‘ n ,i ,C r U 'n- c ,H 1952 Mad 565: (1952) 1 Mad 

ion’ u,, " L S,a i C v * 1 iaidarali, 1957 Jab LJ 658: 
17 1657 MPLJ 549 : 1957 Cri LJ 1266: 

(FB) ° 7 Madh ,ra 179 ( 19 °) (Ft F) (Pr 41) 

. I if le m»i7 PeV |1 rS< i!S ,°!\J?- nother p()int bv Cri App. 162 

(Mp) ] 7 ( ' 16 ' 1219,,tJ 111 FJOl ( 1 ) Cri LJ 674 

6 (e). Delegatus non potest delegare 

— Sub-delegation. 
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——Art. 245 — Electricity Act (1910), S. 37 — 
Rules under. Rule 45 — Notification under U P 

?rfo r r enl n N<l,i,ica,ion No - 877/EI-86-1938, dated 
n . , — Powcr delegated by Central Electricity 
Board to Stale Government to provide for quali- 

issue 'and ^D^n 'Z 

S.°37." AIR 1900 A„ 87? Ek,C ' rid,V Acl 

~ v el , t : E , a , (i0n of powur 10 sanction 
prosecution — Validity — Principles of See 

o “'I™/ Villa «e Panel, avals Acl (10 

ml J Aud b S Z° n 18 m - 1801 (,) Cri u 3 ‘- AI " 

no’iTTrf'i 245 iT Motor Vehicles Act (1939), Sec- 
f i 1 33- A and Section 44 A (Madras) — Power 

of delegation vested in Government - Its exercise 
“^ tsu '"'; llo “ a s to. See Motor Vehicles Act 

(FB) ' SCC ‘ 0n UJA - A,1< 1959 Andli Pra 413 

l’S"i ,n 5li A ffi! u »" 1 0r<lor l,W71 ' ‘- 1 1 A| n 


• Art. 245 — Delegation of discretion to Stale 

Government or its executive — Validity — Ss. 2 

and 3 of Punjab Act (38 of 1956) - Validity - 

(I un Jab Special Powers (Press) Act (38 of 1956), 
Sections 2 and 3). 

.Sections 2 and 3 of the Punjab Special Powers 
(Press) Act, I Jab, lay down the principle that the 
Mate Government or the delegated authority can 
exercise the power only if it is satisfied that its 
exercise is necessary for the purposes mentioned 
in the sections. The State Government may 
delegate the power to any officer or person but 
the fact that the power of delegation is to be ex- 
ercised by the State Government itself is some 
safeguard against the abuse of this power of dele- 
gation No assumption ought to he made that 
me Mate Government or the authority will abuse 

ti t * * a ' tlii. exercise of the power 

justiciable will defeat the very purpose lor which 

tm* power is given. Further, even it the nlTicer 
may conceivably abuse the power, what will be 
struck down is not the statute but the abuse ot 
vT r ; 11 ,! 9: ’° SC Distinguished. Virendra 

lira ern 0f . < l „ l, "' al) - 1958 SCC l: 1 958 SCA 891: 

i 8 8 ■' 308: (1958) SCJ 88: AIR 1057 SC 800 
(900, 001) (|>t D) (|» rs i, jo, 13). 

24 |? 7~ Vali<ii 'y ®f Section 4 of Act (24 

Ess, nl,‘,t 7 D ? leKa ( 'l! ,n of 'fclcealed powers. See 
^ntial Supplies (Temporary Powers) Act (1916) 

Section 4. 1054 Crl LJ 1322: AIR 1054 SC 405 


Sections - 245 | _ v S fT! ial C '' mmodi 'ies Act (1955), 

md mil- ' ' i a i d ! v Bower to form opinion 
and make orders under section 3— Delegation of— 

\c st ‘ ,u ' , . onal - See Essential Commodities 

Cal iJ 955 ' S ' 0U 5 19 ®3 (1) Cri LJ 49: AIR 1963 

-—Art. 245 — Essential Commodities Act (1055), 

, . 3 and .> --- I ower to promulgate orders — If 
delegated to District Magistrate — Principle of 

de , e 7 a ! IS I1( J« Potest delegare —Applicability — 
UcM Bengal Soft Coke Distribution Order (1955), 
Paras. 3 and 5 -- Scope. 1 ^ 

(l‘nn h\Ti BcnKai S °, ft Coke Distribution Order 
(lJol) has been promulgated by the State Govern- 
ment in exercise ol powers under S. 3 (2) id) ( ,f 
the Essential Commodities Act, 1955, delegated to 

Art b> R ,C ( r cl ] lral Government under S. 5 of that' 
Act. Bv that order, the State Government has 

not re delegated its power to the District Magis- 
tra e, etc ol making such an order. The prin- 
c.p e of delegatus non potest delegare has there- 
fore, no application. ( 60) 64 Cal \VN 521. 


, Ar f- ?45 — Prevention of Food Adulteration 

R,iI T 5°. " Constitutional validity 

l a gislative sub -delegation — State Government 
empowered by Central Government to apply Rule 

" "> 1 1,, 1 other article ol food - No iegsla- 
livc sub-delegation — Rule U valid. " 

The Central Government docs not sub-deleuate 
Its legislative function to the State Government 
bv providing ,n Rule 50 ( 1 ) that the Rule wH 
appU also to any other article of food w 1 1 i < h 
tl e stale Government may bv notification specify 
There is undoubtedly an element of delegation 
implied m he provision of Rule 50, for the Centra 
Government m a sense authorises another body 
specified by i to do something which it nir-ht 
do Use! . But such delegation, if it can be so 
called at all is not unconstitutional. The Central 
Government have made all the necessary r ,i 
on the suhiert and thereby discharged fully ff ^r 
eg, Slat, ve function and what is lei t to the State 
Government under Rule 50 ( 1 ) is only to deter" 
ninie to what lurther articles of food the onera 

) ,on of . lhc '-"d Rules should he extended There’ 
is no element of legislative sol, delegation ,„vo|v! 
ed in tins and therefore Rule 50 m j s n . )t . i. 

vires. 1902 her I..T 240: 1002 1 her LJ ‘>04 . ti n 
(1902) I lxerala 43o. J “ 94 : IL,{ 
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Art. 245 — Notification dt. 13-8-1953 issued 

under M. P. Official Languages Act, 1950 — Not 
hit by doctrine of delegate potestas non potest 

delegare. See M. P. Official Languages Act (1950), 
S. 3 (2). AIR 1959 Madh Pra 208 (DB). 

Art. 245 — Madras Prevention of Adultera- 
tion Act (3 of 1918), Section 3 — Delegation 

referred to in Section 3 amounts to delegation of 
a delegated authority which is not valid under 
Section 2o of the Central Act, viz., Prevention of 
Food Adulteration Act (1954). Hence, a Sanitary 
Inspector of a town or Panchayat authorised to 
launch prosecution under Madras Act (3 of 1918) 
is incompetent to launch prosecution under Sec- 
tion 20 of the Central Act. (1956) 2 MLJ 465. 

Art. 245 — Indian Legislatures before Cons- 
titution. 

The Indian legislatures were in no sense the 
agents of the British Parliament which created 
them and the principle of delegata potestas non 
potest delegare is inapplicable to them. (1949) 
2 Mad LJ 663 : 1949 Mad WN 733 : 51 Cr LJ 615 : 
AIR 1950 Mad 243 (246, 247, 248) (Pt E) (Prs 6, 
9) (DB), 

Art. 245 — Delegated legislation — Delegatus 

non potest delegare — Applicability. See Industrial 
Disputes Act (1947), S. 38. AIR 1965 Mvs 39 
(DB). 

Art. 245 — Competitive examination by Slate 

Public Service Commission for recruitment for the 
posts of Munsiffs in the State — Prescribing of 
qualifying marks — Absence of power in Gov- 
ernor to delegate his authority — Governor can- 
not delegate the power — P. S. C. is not competent 
to prescribe qualifying marks — Prescribing two 
sets of qualifying marks, one for scheduled caste 
and other for others is illegal — It does not 
amount to reservation within Art. 16 (4). See 
Ibid, Art. 234. AIR 1963 Mys 292 (DB). 

Art. 245 — Delegated Legislation — Public 

Safety — Saurasbtra State Public Safety Measures 
(Third Amendment) Ordinance (66 of 1949), Ss. 
9, 10, 11 — Validity — Civil P. C. (1908), S. 9. 

The Legislation contained in S. 9, S. 10 and S. 11 
of the Ordinance is valid and is not obnoxious 
to the principle of delegatus non potest delegare. 
47 Bom LR 260, Foil. 52 Cri LJ 1300 : AIR 1951 
Sau 69 (73) (Pt B) (Pr 7) (DB). 

6 (f). Power to repeal existing laws. 

• Art. 245 — Authority of State Rulers — Pre- 

Constitutional Nizam — Firmans of — Effect of 
subsequent firman repealing earlier one — Re- 
peal of repealing Act — Effect — (Interpretation 
of Statutes) — (General Clauses Act (1897), Ss. 6, 
7) — (Supreme Court — Practice — Can follow 
Common law rule). 

Under the English Common Law when a re- 
pealing enactment was repealed by another statute 
the repeal of the second Act revived the former 
Act ab initio. But this rule does not apply to 
repealing Acts passed since 1850 and now if an 
Act repealing a former Act is itself repealed, the 
last repeal does not revive the Act before re- 
pealed unless words are added reviving it. 

The present rule, however, is based on the 
statutory provisions introduced bv the Interpre- 
tation Act, 1889 and as the Supreme Court is not 
bound by the provisions of any English statute, 
it can still apply the English Common Law rule 
if it appears to be reasonable and proper. But 
even according to the Common Law doctrine, the 
repeal of the repealing enactment would not re- 
vive the original Act if the second repealing enact- 
ment manifests an intention to the contrary. 

Held, that the tirman of the 7th September, 


1949, did not repeal the earlier firman of the 24th 

February, 1949, simpliciter but made a further 

provision providing for fresh enquiry and report 

which presupposed the continuance of the repeal 

of the original firman of the 26th June, 1947. 

^S e ^ un ' lXissa Be S um v. Mahboob Begum, AIR 
19oo SC 352 (363) (Pt B) (Pr 24). 

ArL 245 — Validity of S. 6 of Act 24 

ic T Docs not repcal any Act - See Essen- 
tial Supplies (Temporary Powers) Act (1946). 

S. 6. 1954 Cri LJ 1322 : AIR 19M SC 465, 


245 — Power of Government to render 
ineffective provisions of S. 5-A in cases of ur- 
gency, does not amount to delegation of legis- 
lative t unctions — Power flows not from exe- 
cutive but from S. 17, Land Acquisition Act fram- 
ed by Legislature. See Land Acquisition Act 
(1894), S. 17 (4). AIR 1965 AH 433. 


Art. 245 — Delegated legislation — Permissi- 
ble limits of Delegation — Land Acquisition Act 
(1894), Ss. 17, 5-A — Direction that S. 5-A shall 
not apply to particular case docs not imply con- 
ferment of power on Government to repeal sec- 
tion 5-A. 

The fact that sub-S. (4) of S. 17 authorises the 
appropriate Government to direct that S. 5-A 
shall not apply to a particular case does not im- 
ply that the appropriate Government has been 
given the power of repealing S. 5-A and conse- 
quently has been invested with essential legis- 
lative functions. 

The effect of direction under S. 17 (4) is not 
to repeal S. 5-A. Matters of detail and the 
manner in which to execute the law are often left 
to the executive, the policy of law and legal 
principle having been enacted into a binding 
rule of conduct by the Legislature itself. In such 
cases, there is no delegation of essential legisla- 
tive function. The mere fact that the Slate Govern- 
ment has been given power to decide that, in 
cases of urgency the provisions of S. 5A would 
not apply, does not amount to the repealing of 
that provision. AIR 1963 All 24 (27) (Pi E) 
(Pr 10). 

Arl. 245 — Land Acquisition Act (1894), 

S. 17 (4) — Sub-section is not invalid on the 
ground of excessive delegation of power by 
Legislature. Sec Land Acquisition Act (1894), 

S. 17 (4). AIR 1962 All 221 (DB). 

[Reversed on another point in AIR 1965 SC 
17G3.J 


Arl. 245 — Responsible authority authorised 

by Act to extend it to specified locality — Authority 
given power to alter and modify Act according to 
situation and to repeal existing law which would 
stand repealed by the Act — Notification re- 
pealing certain laws in force in the area when 
applying the Act does nothing more than ex- 
press, what is implicit in the situation Repeal 
is not one by act of delegate but is by Act p* 
legislature itself. 1955 All LJ 508: 19o.» ™ ' i 1 
(IIC) 450: AIR 1955 All 554 (556, 5o7) (I rs 13, 

17) (DB). 


Arl. 245 


Applicability and scope — Law 

passed by Parliament or existing Central law in 

concurrent list — Po\ser 
to repeal. See Minimum 
31 -A. AIR 1962 Madh Pra 


matter enumerated in 
of State Legislature 
Wages Act (1948), S. 

342 (DB). 


Arl. 245 — Law — Amendment of — By 

executive act not valid Order of erst^ ® 
Ruler in Vindbya Pradesh making cash grant I — 
Nature of — Power of Raj Pramukh after forma- 
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Hon of Union of Vlndkya Pradesh to modify — 
Modification by executive act not valid. 

The act of the Raj Pramukh in modifying the 
grant made by the erstwhile Ruler by merely an 
executive act is not valid. A pre-existing law 
could be repealed only by a repealing enactment 
and as the executive act of the Raj Pramukh did 
not have that clTcct the order of the ruler, making 
grant continued valid. 1961 MPLJ 549 : 1901 Jab 
L.J 820: 1901 MPC 605: AIR 1962 Madli Pra 257 
(259, 2G1 ) (Pt A) (Prs 12, 1G, 17) (DR). 

Art. 245 — S. 6 C. P. and Berar Regulation 
of Letting of Accommodation Act 11 of 1940 — 
Validity — Not invalid as conferring power of 
repeal on executive. See Houses and Rents — 
C. P. and Berar Regulation of Letting of Accom- 
modation Act (11 of 1940), S. 0. AIR 1955 Nag 
(24G). 


Art. 245, Sell. \II, List II Entries Nos. 54. and 
GO — Delegation of power to fix fees in vales 
tax cases — Validity — S. 52 (1) of Assam Vet 
17 of 1947 not invalid. 

The mere fact that the imposition of fee forms 
a distinct head of the legislative list, is no bar 
to the legislature delegating (lie power to fix fees 
to the administrative authorities as ancillary to 
the main purposes of the Assam Sales Tax Act, 
1947 and with a view to carry out the purposes 
of the Act. (1960) 11 STC 125: AIR 1959 Assam 
21G (218, 219) (Pt R) (Pr 2) (DR). 

- Art. 245 Municipal borough empowered to 
Ie\y profession tax — Rale at discretion of Municipal 
boroughs — No excessive delegation. See Muni- 
cipalities — Bombay Municipal Boroughs Act (18 
of 1925), S. 75. AIR I9GG Rom 15 (DR). 


Arts. 245 and 254 — Provisions of S. 35, 
Stamp Act (1899) as modified by S. 5 Indian 
Stamp (East Punjab Amendment) Act (27 of 
1949) cannot be extended to Delhi. Sec Part C 
States (Laws) Act (1950), S. 2. AIR 1965 Pun] 
279 (I)R). J 

Art. 245— Power conferred on State Govern- 
ment to exempt from provisions of Act — Exer- 
cise ol power does not amount to exercise of 
powers of repeal — Exemption merely implies 
suspension oj statute — Repeal implies obliteration 
ot statute. 64 Pun LR 1: ILR (19G2) 1 P u »| 407: 
AIR 1962 Pun] 204 (210, 211, 212, 213) (Pt A) 
(Prs 11, 13, 14, 15, 17, 18) (DR). 

G (g). Power of taxation. 

® A 1 * • 245— Delegation of legislative powers— 
I ower of taxation — Delegation of, to corporation 
— Fixing of rates of tax not essence of legisla- 
tive power — Duty ot legislature to provide for 
sufficient guidance — Sufficient guidance — What 
js. See Municipalities — Calcutta Municipal Act 
(XXXIII ol 1951), S. 548 (2). AIR 19G5 SC 1107.' 

• - -Arl. 245 — Delegated legislation — C. P. 
mid Rerar Sales Tax Act (21 of 1947), 
S. G (!) and (2) and Sell. II. Item 33 — Scope — 
Notification, dated 1 81 h September, 1950, Amend- 
ing Sch. II, Item 33 — Validity. 

Per Venkatarama Aiyar, J. : It is not uncon- 
stitutional lor (lie Legislature to leave it to (lie 
executive to determine details relating to the work- 
ing of taxation laws, such as the selection of 
persons on whom the tax is to he laid, the rates 
at which it is to be charged in respect of different 
classes of goods, and the like. 

The power conferred on the Slate Government 
h> vS. 6 (2) to amend the schedule relating to 
exemption is in consonance with the accepted le- 
gislative practice relating to the topic, and is 
not unconstitutional. The two siib-Scetions (1) 
and (2) of S. 6 together form integral parts of a 
single enactment, the object of which is to grant 
exemption from taxation in respect of such goods 
and to such extent as may from time to time he 
determined by the State Government. S. 0 ( 1 ) 
therefore,, cannot have an operation independent 

?' (> <-) :ir, d an exemption granted thereunder 

is conditional and subject to any modification 
lhal "ngbt be issued under S. (j (2). In this 
view, the notification, dated 18th September, 1950, 
issued by the State under S. 0 (2 1 of the Act 
amending item 33 in Sch. II of the Act, is 
mtra vires and not open to challenge. Bannrasi 

v - T,lc * of Madhvn Pradesh. 1959 

url I 2 / : 9 STC ' AHH: UK)H MVU 467: AIR 

1958 SC 909 (912, 913) (Pi R) (P rs 7, 10, 11). 


rtii. .4,), sen. \n. 1 . 1 st 11 , Items 13 and G6 — 

Calcutta Tramways Act (1 of 1880), Ss. 9 and 10 — 
\ alldity. 

The fares charged by the Calcutta Tramways 
Company Ltd., cannot he called as “fees'’ charge- 
able by the State Government in terms of item GO. 
1 lie power to fix the rate of fares is based on 
legislative sanction. Even assuming that this is 
a delegated legislation, as long as the Legislature 
lays down the policy, the details can be left to 
a non-legislative bodv to work out. Nothing ille- 
gal has been done on this ground, and the*' pro- 
visions ot Ss. 9 and 10 of the Act of 1880 are 
valid and constitutional. AIR 19G0 Cal 396 (3991 
(Pt C) (Pr 8). ' 

" 245 — Delegated legislation — Taxation 

Laws — Delegation to municipal corporation of 
power to fix rate of tax. See Ibid, Art. 1 10 (2) 

AIR 1959 Cal 704 (DR). 

-Arf. 245 — Delegation of power to tax — Ex- 
cessive delegation. See Municipalities — Calcutta 

Municipal Act (33 of 1951), S. 548 (2) AIR 1959 
Cal 45. 

-—-Art. 245 — S. 299, Calcutta Municipal Act— 

\ alidity — Licence lee, if tax — Powers of dele- 
gation, it exceeded. Sec Municipalities — Calcutta 

Municipal Act (33 of 1951), S. 229. AIR 1959 Cal 
36. 


Art. 245 — Delegation of legislation 
»o Impose trade-tax — Ss. 123 and 182 


— Power 
and Sch. 


I\, Bengal Municipal Act, if ultra vires— (Muni- 
cipalities — Bengal Municipal Act (15 of 19321 
Ss. 123 and 182 and Sch. IV). 

The Bengal Municipal Ad contemplates an im- 
position ot tax on trades. The rate is t.xed, and 
the procedure bv which a licence has to he taken 
out m respect of a trade is laid down in (he Act. 

nlv tlie power is given to the Commissioners to 
decide as to whether in a particular Municipality, 
(lie lax is to he levied. That of course will depend' 
upon the necessity for raising revenue and so 
ar as tins is concerned, the Commissioners would 
he the best persons to judge as to whether an 
occasion has arisen lor the imposition of the tax 

a l d S h ;« a, I i ?. n is Permissible and Ss. 123 and 

V , nf ,,1( ‘ Act are not ultra vires 

69 Cal \\ N hi): ILR (1957) 1 Cal 391- MR lo-ut 
Cal 397 (399) (Pt (.) (i > r 5) . ^ 

' -Art. 245 — Power of taxation — Fixing ner 
capita tax burden at suitable level — Duty of 
legislature — Delegation ol power to extraneous 

lev *1 I v *’ m<l tIoU>rmin( ’ appropriate tax 

* *‘!;P , l v, 1 n 2 Principles and standard which 

m <\ be settled bv the legislature. See T. C Vehicles 

Ker : 58 n (DR) (M S ‘ 18 ,l) - Al « 
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Art. 245 — Delegation of power to levy tax See 

Ibid, Art. 2G5. AIR 19GG Mad 220. 

Art. 245 Delegated legislation — Madras Com- 
mercial Crops Markets Act (XX of 1933) (as 

VaHdit ed b> * Madras Act < 33 of 1955 K s - 11 (1) — 

A taxing provision has essentially three features: 
(1) a declaration of liability, (2) assessment or 
quantification and (3) machinery for collection. 
Section 11 (1) ot the Madras Commercial Crops 
Markets Act, 1933, declares a liability and provi- 
des the machinery. But the rate of tax which is 
an essential part of the declaration and assess- 
ment has been completely delegated to the Exe- 
cutive Government with no principles or basis 
laid down. Uncontrolled power is vested in the 
Executive to fix such rate as it pleases. The 
Provisions of the section amount to excessive 
delegation of legislative power and therefore, are 
invalid. I960 Mad WN 734: (1000) 1 MadLJ 298: 
72 Mad LVV 752: ILR (19G0) Mad 171: AIR 1960 
Mad 160 ( 160, 167, 168) (Pi E) (Pr 17) 


Art. 245 — Delegated legislation — General 
Scheme ol Mad. Gen. Sales Tax Act — Main provi- 
sions in Rule — Draft criticised. See Sales Tax — 
Madras General Sales Tax Act (9 of 1939), (1957) 
Mad LJ (Cr.) 721: (1957) 2 Mad LJ 533. 


Art. 245 — Scope — Sale in course of inter- 
state trade — Power of Parliament to directly 
enact legislation — Validity of S. 2, Sales Tax 
Uaw Validation Act, 1956. See Ibid, Art. 286 (2). 

(1957) 2 Mad LJ 167: AIR 1957 Mad 368 (DB). 


Art. 245 — Agency for collection of sales-tax. 
See Sales Tax — Madras General Sales Tax Act 
(1939), S. 15. 1954 Cr LJ 1267: AIR 1954 Mad 833 


Art. ~4o Taxing power derived from Constli 
tution — Interpretation. See Interpretation of 
Statutes. AIR 1960 Punjab 669. 

Art. 245 — Rajasthan Entertainment Tax Acl 
(24 ol 1957), S. 6-A (as amended by Act 8 of 
1960) Power for levy of entertainment tax— 
Section not invalid for excessive delegation. See 
Rajasthan Entertainment Tax Act (24 of 1957, as 
amended by Act 8 of 1960, S. 6-A. AIR 1964 Raj 
106. 


Art. 245 — Determination of fee by executive 

authority If permissible delegation. See Ajmer 
Shops and Establishments Act (4 of 1956), S. 4. 
AIR 1959 Raj 257 (DB). 

6 (h). Power to constitute Courts and tribunals* 


® ;Art. 245 — Delegation of judicial function— 
Exercise of — Such function, subject to delega- 
ting authority’s control and revision — Propriety. 
See Municipalities — Bombay Municipal Corpo- 
ration Act (1888) (as amended bv Maharashtra 
Act 14 of 1961), S. 68 (1). AIR 1965 SC 1486. 


* Art. 245 • — Bengal Finance (Sales 
Tax) Act (6 of 1941) as amended by Bengal 
Finance (Sales Tax) (Delhi Amendment) Act 17 
of 1956), S. 8- A, as in force in Delhi — Powers 
conferred on Commissioner are not unlimited and 
unrestricted — Provision for demanding security 
is not arbitrary or unreasonable restriction — - 
Amount of security — Power to demand is not 
constitutionally invalid — Constitution of India, 
Arts. 19 (1) (g) and (6), 245, 226. See Sales Tax— 
Bengal Finance (Sales Tax )Act (6 of 1941) as 
amended bv Bengal Finance (Sales Tax) (Delhi 
Amendment) Act (17 of 1956), S. 8-A (1962) 1 SCR 
283. 


Arts. 245, 246 (3), and 277 — Power of fixii 

percentage of tax — Does not amount to dcleg 
tion of legislative power — Sections not ill? 
'ires the Constitution. See Municipalities — Assa 
Municipal Act (15 of 1957), S. 68 (1) (a) A1 
1962 Manipur 28. ' 


Art. 245 Sales Tax — Mysore Sales Tax 
Act (46 of 1948), S. 3 (4), Proviso ■ — Proviso 
conferring power on Government to amend Sch II 
of the Act providing for determination of turn- 
o\or is not invalid on the ground of excessive 

delegation - Determination of turnover is a mere 
matter of detail in regard to which the legis- 
lature itself need not make a law: AIR 1955 SC 
2a Rel. on. — Constitution of India Art. 245. 

See Sales Tax • — Mvsorc Sales Tax Act (46 ol 
1948), S. 3 (4). (1962) 13 SIC 314 (DB). 

Arts. 245 and 265 — Power of Legislature to 
impose tax — Delegation of, to niunieipal Cor- 
poration — Corporation cannot exceed delegated 
power. 

I he power to tax belongs to the Legislature. 
The State Legislature has delegated the power 
in respect of municipal administration to the 
Corporation, but the taxing power of the Cor- 

poration depends upon the grant to it in the Act. 
The Corporation cannot either change or exceed 
the delegated powers. The power of the muni- 
cipal Corporation to impose taxes, licence fees, 
or other imposts is not an absolute power 1956 
Nag IJ 237 : ILR (1956) Nag 102: AIR 1956 Nag 
152 (153) (Pt A) (Pr 5) (DB). 

—Art. 245 — Power to fix rale of tax— Nature of— 
Whether delegation of, to executive authority in- 
valid. See Municipalities — Bihar and Orissa 

Municipal Act (7 of 1922), S. 82 (1) (ft) Proviso. 

1965 BLJR 886. 


Art. 245 — Delegation of power of — Validity — 

Power given to Reserve Bank under Banking Com- 
panies Aet — If excessive delegation — Abuse of 
power — Aggrieved party’s right to apply under 
Art. 226 — (Banking Companies Act (1949), 
S. 20). 

The power that is given to the Reserve Rank 
under the Act is a wide range of administrative 
discretion. The Legislature having prescribed the 
nature of a real banking institution in this country, 
it could not be said that there has been any 
excessive delegation of power. A discretionary 
power is not necessarily a discriminatory power 
and abuse of power should not be easily assumed 
where discretion is vested in a public authority, 
and not in a minor official. In such cases the 
delegation as such could not be held to be in- 
valid, though in individual cases, if such a body 
exceeds its jurisdiction or abuses its power, it 
would be open to an aggrieved party to apply to 
the superior Court for the issue of a writ under 
Art. 226 of Constitution. AIR 1956 SC 44 P oil. 
72 Mad LW 790: (I960) 30 Conip Cns 140: 1960 
Mad WN 207: (1959) 2 Mad LJ 455: AIR 1961 
Mad 8 (13) (Pt D) (Pr 16). 

Art. 245 — Delegated legislation — S. 3, Mad- 
ras Hindu Religious and Charitable Endowment 
Aet (19 of 1951) — Validity. 

Madras Act (19 of 1951), no doubt, primarily 
and of its own force, applied to Hindu religious 
institutions and endowments. The Legislature con- 
sidered that it was sufficient if the provisions of 
the Act were applied to those charitable endow- 
ments whose affairs were mismanaged. Naturally 
some authority had to be created and vested with 
power to find out those cases of charitable en- 
dowments whose affairs were mismanaged. The 
executive Government was vested with this powe* 
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onder S. 3. It was for the Legislature to deter- 
cniue the authority to be invested with such power, 
and so no objection, could be taken on the 
score that the Government were chosen for that 
purpose. AIR 1955 SC 25 Foil. 1956 Mad WIN 177 
(2): 71 Mad LW 222: (1958) 1 Mad LJ 248: AIR 
1958 Mad 532 (533) (Pt A) (Pr 5). 


Art. 245 — Delegated legislation— Rule making 

power — Delegation to executive — Validity — 
Legislative practice — Rules under Madras Village 
Panchayats Act constituting tribunals to hear ele- 
ction disputes are valid — (Madras Village Pan- 
chayats Act (10 of 1950), S. 112 (2) (1) AIR 
1055 NIC (Mad) 2421. 


Art. 245 — Delegated legislation — Legislature 
leaving creation of appellate authority under 
^lotor Vehicles Act to the discretion of ' State — 
Qualification for Chairman not laid down — 
Sections 64 and 68 are not Invalid because of It. 


v. State 1951 All LJ 64 : 52 Cr LJ 333: 195! All 
WR (HC) 128: 1951 All Cri R 23: ILR (19521 
1 All 376: AIR 1951 All 181 (191, 192, 194, 1951 
(Prs 46, 49, 57, 60) (FR). 

— Art. 245, Sch. \ II, List II, Fntry 5 — .Madras 
Village Panchayats Act (10 of 1950), S. 112 (21 
(i) — Validity. 

It (he Legislature expressly provided for tri- 
bunals and authorised Government to appoint au- 
thorities to man those tribunals, it cannot be said 
that the conferment of such power is bad. In 
eltect and substance, what the Legislature pur- 
ported to do by enacting Section 112 (2) (i) is 
nothing more than authorising them to appoint 
authorities lor conducting elections. The section, 
therefore, cannot in any way be questioned on 
the ground of excessive delegation. AIR 1951 SC 
332 Foil.; (1955) 1MLJ 201 and AIR 1957 Andh Pra 
393. Rel. on. ILR (1956) Andhra 383. 


There is no specific provision either in the 
Motor Vehicles Act or the Rules framed there- 
-under prescribing qualification for the Chairman 
of the Appellate Authority. The Legislature left 
U to the Government of the State to constitute 
the Appellate Authority for purposes of S. 64. 
Power has been given to the State Government 
under S. 68 to make rules for purposes of carry- 
ing into effect the provisions of Chapter IV. 3 he 
Legislature may not have thought it tit to pres- 
* ribe qiralil ications for the Chairmanship leaving 
the matter to the discretion of the State Govern- 
ments. Ss.64 and 68 ol the Motor Vehicles Act 
cannot in this view of the matter be regarded to 
* >e # invalid and Ss. 04 and 08 arc not hit by the 
principle ol delegated legislation as laid down in 
the judgment of the Supreme Court in Delhi Laws 
Act case. ILR (1060) 10 Raj 1060: 1960 Ral LW 
708 : A!h 1962 RuJ 19 (22, 23) (Pt C) (Prs 7, 9) 


Art. 245 — Delegation of powers by legislature 

7" Rajasthan Municipalities Act (38 of 1959), S. 
301 — Vulidity. 

The authority delegated to the Government 
under 5. 501 of the Rajasthan Municipalities Act 
is ol a transitory nature. The intention of the 
Legislature was that the Act was ultimatelv to 
prevail but in order to bring it in operation, it 
was considered necessary that the Government 
should be authorised to issue orders so as to 
bring the old boards or the boards that had not 
come into being under the laws thereby repealed 
in a position to function under the Act. Hence 
S.301 could not be held to he ultra vires. Section 3. 
sub-S. (4) ol the Rajasthan Municipalities (Tran- 
sitory Provisions) Second Order, 1959 could not 
he regarded outside the scope of S. 301, lor the 
Government thereby provided a quick and suit- 
able method of constituting the Board at its 
earliest in consonance with the spirit ol the new 
AO AIR 1951 SC 332 and AIR 1954 SC 465 and 
A R 1954 SC 569 Foil. ILR (1960) 10 Raj 477: 
AIR 1901 Raj 3 (5, 6) (Pt A) (Prs 5, 6) (DB). 


6 (I). Conferment of administrative authority. 

•—'Art. 245— Bihar Land Reforms Act, S. 32 (2 
Payment of compensation — Payment i 
cash and bonds and intervals between instalment 
— {^termination of, left to executive Governmen 
. , . Ic ! (1 hmih*<l discretion of such a nature to ai 
administrative bodv was not incompetent. Se 

ncroW J.V' WS ~~ , * ihar Gaud Reforms Act (.30 o 
1^0) S. 32 (2). AIR 1952 SC 252. 

,®7T A , rl \ 24 \\"7 1>mv( ‘ r "Inch is not strictly legis 
(iti\o but which can be exercised by legislaturc- 
Gogislature can delegate such power, Ram Rishat 


Arts. 24.) and 246 — "Laws in Force" — Fn- 
t rust men t of power under Art. 258 (1) — Nature 
of — W hether executive in nature. See Bombay 
Reorganisation Act ( 1 1 of 1960), S 87 AIR 1963 
GuJ NO (DR). 


• i ilium . iis nt'kU' 

lation — Provision laying down that tribunal 
would get jurisdiction only where Military Gov- 
ernor transfers case is not unconstitutional — 
Provision does not abrogate the extant law viz. 
Criminal P. C. and does not amount to any dele- 
gation of legislative power. See (Hyderabad) Spe- 
eial Tribunals Regulations (5 of 1358 Faslii 
AIR 1953 1 1 yd 145. 


Art. 245 — Delegation under Section 3 (2) 
M. P. OiTicial Languages Act, 1950 is not delega- 
tion ot legislative functions but onlv of administra- 
tive powers — Delegation is not improper — Noti- 
fication under Section 3 (2), M. P. Official 
Languages Act, (1950) — ElTect of. See M. P. 
OiTicial Languages Act (1950), Section 3 (2). AIR 
1959 Madh Pra 208 (DR). 


Art. 245 — Bihar Sugar Factories Control Act 
(7 of 1937), Ss. 29 (3) and 30 (2) (t) — Challenge 
on ground of unconstitutional delegation. 

I he power ol legislating on policy or principle 
has not been delegated by Section 29 (3) to the 
State Government. What is delegated by the sec- 
tion is only the power to set up an administrative 
machinery for the execution of the law and such 
a delegation is constitutionally permissible. There- 
f ore, Section 29 (3) cannot be challenged on the 
ground that there is an unconstitutional delega- 
tion of legislative power. The language of Sec- 
tion 30 (2) (t) is identical to that of Section 29 
(3). Therefore, the attack on the constitutional 
\aliditv ol Section 30 (2) (t) must also fail. 1956 
RL.IR 754: 1956 Pal Lit 467: II. R 35 Pal 847: AIR 
1957 Pal 40 (44) (Pt C) (Pr 10) (DR). 


• Arl. 245 Delegation of Administrative 
power — Delegation with retrospective effect. See 
Last Punjab Holdings (Consolidation and Preven- 
tion of Fragmentation) Act (50 of 1948) S 41 

AIR 1959 PunJ 453 (FR). 


Art. 245 — Municipal Committee — Minis- 
terial, administrative and legislative functions 
of — Power to defend or institute suit — Delega- 
tion ol to an agent — Validity. See Municipalities 

~ Acl ,;i ,,f lyu >. Section 

33. ( ,U ) 59 Punj LR 470. 


Arl. 245 — Delegation of authority— Punjab 

I assengers and Goods Taxation Act (16 of iq'v>i 


,, . , , (16 of 1952) 

- mere is no delegation of legislative authority 

i Ait Only some executive powers have been 
gnen to the authority. AIR 1955 NI C (Punj) 1887 


m 
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6 (.0* Sub-delegation of power. 

See Note G (e). 

G (k). Legislation relating to foreigners. 

-AM. 245 — Foreigners Order (1948), Para. 7 
— \ alidity — Para. 7 is not invalid — Neither 
does the provision confer an unbriddled and un- 
guided power to Central Government nor is it a 

delegated legislation. See Foreigners Act 
ah oio S ^? n 3 - 1902 ( 2 ) Cri LJ ICG: AIR 19G2 

All ooti (DB). 


G ( 1 ). Defence of India Act. 

245 — Defence of India Act, Sections 
o (~) ( 1 .)) (i( and 40 cannot be challenged on the 
ground of excessive delegation — Rule 30 (1) (b) 
ot Defence of India Rules is not therefore, ultra 
vires. See Defence of India Act (1962), S. 3 (2) 
(lo) (i). 1964 (1) Cri LJ 269: AIR 1964 SC 381. 

--—-Art. 245 — Excessive delegation — Defence 
of India Act, Section 3 (2) — Validity of. See 
Defence of India Act (1902), S. 3 (1).' 1964 (1) 
Cri LJ 602: AIR 19G4 Cal 279 (DB). 


6 (ni). Marketing laws. 

® 245 — Bombay Agricultural Produce 

Markets Act, 1939 (Bom. 22 of 1939), Section 29 
— Delegated legislation — Agricultural produce 
specified in Schedule to Act — Power given in 
Section 29 to State Government to amend schedule 
Ample guidance to State Government contained 
in provisions of Act — - Section 29 is constitutional. 
AIR 1953 SC 25, Rel. on. Mohammad Hussain 
Gulam Mohammad v. State of Bombay, (1962) 
2 SCR 659 : (1961) 2 Guj LR (SC) 21 : AIR 1962 
SC 97 (102, 103) (PI B) (Pr 6). 

Art. 245 — Section is not invalid due to ex- 
cessive delegation. See Madras Commercial Crops 
Markets Act (20 of 1933), Section 2 (i.-a.). AIR 

1964 Andh Pra 416. 


Art. 245 — Hyderabad Markets Act (2 of 

1339-F), Section 2 (1) — Validity — Provisions do 
not confer uncontrolled power on Government — 
Hyderabad Markets Act (2 of 1339-F), S. 2 (1). 

Section 2 (1) of the Hyderabad Markets Act 
does not confer uncontrolled power on the Stale 
Government to notify any commodities as "agri- 
cultural produce." The section establishes definite 
criteria and standards in that it defines the agri- 
cultural produce. AIR 1902 SC 97; AIR 1959 SC 
309 and AIR 1960 SC 554, Rel. on. ILR (1964) 
Andli Pra 1223: (1963) 2 Andh LT 485: AIR 1964 
Andh Pra 373 (376) (Pt A) (Pr 13) (DB). 

Art. 245 — Section 6 (1) (i) Bombay Agri- 
cultural Produce Markets Act — Not invalid on 
ground of excessive delegation. 

It is clear from Section 6 (1) ( i ) that the power 
conferred on the State Government was to make 
a list, by a rule, of all those organisations which 
in its opinion should be entitled to representation 
on the market committee. If the selection of the 
organisations is entrusted to a high authority like 
the Government which can be trusted to perform 
that duty justly and reasonably, the delegation of 
that power to it is not open to the challenge of 
excessive delegation. If any organisation of agri- 
culturists was arbitrarily and whimsically excluded 
by the Government from a rule made by it, what 
can be challenged and struck down is the misuse 
of the power conferred on the Government by 
Section 0 (1) (i) of the Act and not the confer- 
ment of that power to the Government by the 
legislature. 1902 Mys LJ (Sup) 272 (DB). 

™ Art. 245 — Delegation of power — Levy of 

licence lee by market committee by its by-law 


Rule making authority fixing maximum fee and 
caving each market committee with discretion to 
lix fees below that maximum — No case of ex- 
cessive delegation. (Obiter). See Rajasthan Agri- 
cultural Produce Markets Act (38 of 1961) Sec- 

AIR mWlTlDB)!"' ““ R “ 1 L "' ** 

6 (n). Tenancy Acts. 

* ^45 Delegated legislation — Bom- 

kfjy Tenjmcy and Agricultural Lands Act (67 of 

948), Section 6 (2) — Validity. See Tenancy 
Laws Bombay Tenancy and Agricultural Lands 

Act (6/ of 1948), Section 6 (2). AIR 1961 SC 4, 

® Arts. 245, 363 — Zamindars not parties to 
agreement between acceding State and Dominion- 
Government cannot rely upon provisions of agree- 
ment and attack extension of U. P. Act 1 of 1951 to , 
acceding State — Notification attacked on ground 
that it changed the definition of "Estate" in Act 
— In view of amendment of Act by Act 14 of 
1958, the contention held fell — Power to exlend- 
Act to new areas was not excessive delegation of 
legislative power — Amendment Act does not save- 
pending actions — (Tenancy Laws — U. P.. 
Zamindari Abolition and Land Reforms Act (1 of 
1951), Section 2). See Ibid, Art. 363. AIR 1959* 
SC 909. 

* ^ r L 245 — Bombay Tenancy and Agri- 
cultural Lands (Amendment) Act (13 of 1956), Sec- 
tion 7 — Validity. 

Individuals would be benefited bv the variations- 
contemplated in Section 7 of Bombay Act (13 of 
1956), but for that purpose the State Government 
has got to be satisfied that it is expedient in the 
public interest to do so. The broad principles- 
and policy have been laid down by the legislature, 
the criteria have been fixed according to which* 
the State Government has to be satisfied that it 
is expedient to vary the ceiling area and economic 
holding already prescribed by the legislature ancf 
the mere matter of working out the details having 
regard to those criteria which are specifically men- 
tioned therein which has been delegated to the 
State Go\ eminent does not amount to any exces- 
sive delegation of legislative power. This power 
of variation of the ceiling area and the economic 
holding is vested in the State Government. Sec- 
tion 7 of the Act cannot be impugned on the 
ground of excessive delegation of legislative power: 

AIR 1957 Bom 252, Overruled. Sri Ram Ram 
N a rain Med hi v. State of Rom bay, 1958 SCA 49 lr 
(1959) 2 Mad LJ (SC) 1: 61 Bom LR 811: (1959) 

2 Andh WR (SC) 1: 1959 SCJ 679: (1959) Supp 
(1) SCR 489: AIR 1959 SC 459 (473, 474) (Pt F)> 
(Prs 47, 48). 

Art. 245 — Delegated legislation — Validity.. 

See Tenancy Laws — U. P. Zamindari Abolition 
and Land Reforms Act (1 of 1951), Section 6,. 

AIR 1954 Ail 515. 

Art. 245 — Assam Fixation of Celing on Land 

Act, Section 2 (c) (i) — If invalid on ground of 
delegation of legislative power. See Tenancy Laws 
— Assam Fixation of Ceiling on Land Holdings 
Act (1 of 1957), Section 2 (c) (i). AIR 1959 
Assam 147 (DB). 

Art. 245 — Validity of Bombav Act (67 of 

1948). See Tenancy Laws — Bombay Tenancy 
and Agricultural Lands Act (67 of 1948), Section 
6 (2). AIR 1954 Bom 397 (DB). 

Art. 245 — \V. B. Estates Acquisition Act 

(1954), Section 16 (1) (a) (ii) — W. B. Estates 
Acquisition Rules (1955), Rule 15 — \ alidity 
Not ultra vires on the ground of unauthonsec 
delegation of legislative power. See Tenancy Laws- 
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— W. B. Estates Acquisition Act (1 of 1954), Sec- 
tion 10 (1) (a) (ii). AIR 1064 Cut 552. 

Art. 245 — W. B. Estates Acquisition Act 1 of 

1954 — Delegation of power under — Not exces- 
sive — Exercise does not affect fundamental rights 
of intermediaries. See Tenancy Laws — West Ben- 
gal Estates Acquisition Act (1 of 1951), Section 
5-A. (’62) GO Cal \VN 1024. 

Art. 245 — S. 6 (2) Mysore Tenancy Act — Vali- 
dity — Section cannot be challenged on ground of 
delegated legislation — Legislature has laid 
down policy to guide executive in (ixing lower rate 
of maximum rent payable by tenants in particular 
area. See Tenancy Laws — Mysore Tenancy Act 
(13 of 1952), Section 0 (2). AIR 1900 Mys 236. 

Art. 245 — Delegated legislation — Tenancy 

Laws — Bihar Land Reforms Act (30 of 1950) (as 
amended in 1953). Section 4 (Ii) — It does not 
amount to delegation of legislative function. 

The latter part of Section 4 (h) which em- 
powers the Collector to lav down such terms as 
may appear to the Collector to be fair and equita- 
ble before taking possession of the property docs 
not amount to delegation of legislative function. 
1LR 34 Pat 583: AIR 1933 Pat 445 (440) (Pt A) 
(Pr 4) (1)R). 

Art. 245 — Section is not discriminatory — 

Administrator given discretion to implement Act 
in respect of estates in any area — There is no 
excessive delegation. See Tenancy Laws — 
Tripura Land Revenue and Land Reforms Act 
(43 of 1900), Section 134 (1). AIR 1903 Til 1. 

0 (o). Excise laws. 

• Art. 245 — Central Excise Rules (1914), 

R. 8 (1) — Constitutional validity — Rule does not 
suffer from vice of excessive delegation of power 
to exempt — Notification under — Notifications 
No. 74 of 1959, dated 31st Julv, 1959 and 70 of 
1900, dated 30th April, 1900 — Validity — Excise 
duty on cotton fabrics produced on power looms 
• — Exemption granted to co-operative societies of 
weavers — No violation of Arts. 14, 19 (1) 111 
and (g) of Constitution. See Central Excise Rules 
(1914), Rule 8(1). AIR 1903 SC 98. 

Art. 245 — Delegated legislation — Section 

30 (2), Eastern Bengal and Assam Excise Act 
(1 of 1910) — Rules under Rule 218 — Validity. 
See Eastern Bengal and Assam Excise Act (1 of 
1910), Section 30 (2). AIR 1900 Assam 218 (I)R). 

Art. 245 — Delegated legislation. See East 

Bengal and Assam Excise Act (1 of 1910), Sec- 
tion 17 (3). 1958 Cri LJ 1401: AIR 1958 Assam 

173 (DR). 

Art. 245 — Central Excise Rules (1944), Rule 

8 — Validity — No excessive delegation of power 
• — Docs not contravene Art. 14 or 19 (1) if) of 
the Constitution. See Central Excises and Salt 
Act (1944), Section 37 (2) (xvii). AIR 1904 Punj 
192 (DR). 

Art. 245 — Punjab Excise Act — Rules issued 

under, by State Government — Notification No. 769- 
ET-52/ 1273 issued by Government — No question of 
delegated legislation arises. See Punjab Intoxicat- 
ing Spirituous Preparation, Import, Export, Trans- 
port, Possession and Sale Rules (1952). 1933 Cri 
LJ 549: AIR 1953 Punj 77 (DR). 

0 (p). Industrial Disputes Act. 

® Art. 245 — U. I*. Industrial Disputes Act 

(28 of 1947), Section 3, CIs. (e). (cl ) and (g) — 
Validity — If bad for excessive delegation. 

Section 3 of the U. P. Industrial Disputes Act, 
194/, so tar as CIs. (c). Id) and (g) are concerned, 
does not suffer Irom the excessive delegation and 


is not unconstitutional on that ground. AIR 1950 
All 089, Affirmed. 

Section 3 gives power to the State Government, 
to make certain provisions by general or special 
order, if, in its opinion, it is necessary for securing 
public safety or convenience, or the maintenance 
of public order or supplies and services essential 
to the life of the community. The forming of 
such opinion is a conduct precedent to the mak- 
ing of the order. If, such an opinion was formed 
and an order was passed thereafter, the subsequent 
order would be a valid exercise of the power 
conferred bv the section. The fact that in the 
notification, the formation of the opinion is not 
recited will not take away the power to make 
the order which had already arisen and led to the 
making of the order. The only exception to this 
course would be where the statute requires that 
there should be a recital in the order itself before 
it can he validly made. AIR 1952 SC 317 and 
AIR 1954 SC 359 and AIR 1955 SC 41. Red. on. 

Where the recital of the opinion is not on the 
face of the order, the order will not become illegal 
al> initio and only .a further burden is thrown oi> 
the authority passing the order to satisfy the 
Court by other means that the conditions prece- 
dent were complied with. Observations of Spcns, 
C. J., in AIR 1943 I'C 75 (92) which were approv- 
ed by P. C. in AIR 1945 PC 150 (101), Rel. on. 
(1922) 07 Law Ed. 124 and (1924) 08 Law Ld 
549, Expl. and Disting.; (1935) 79 Law Ld 440, 
Disting. 

Held, that Section 3 of (he Act is constitutional 
so far as CIs. (c), (d) and (g) are concerned and 
orders Nos. 015 and 071 passed on March 15, 
1951, are legal and valid. Swadeshi Cotton Mills 
Co., Ltd. v. State Industrial Tribunal, U. P.. (1902) 

1 SCA 55: ILR (1901) 2 AM 149: (1901) 3 Fac LR 
527: (1902) 1 SCR 422: (1902) 1 SCJ 398: (1961) 

2 Lab LJ 419: (1961-62) 20 FJR 325: AIR 1901 SC 
1381 (1384,1385, 1380, 1387, 1388) (Prs 5, 0, 9, 
11, 15). 

Art. 245 — Delegated legislation — • U. P. 

Industrial Disputes Act (28 of 1947), Section ;> 
(c), id), (g) — Section is not ultra vires and 
unconstitutional on ground of delegation of essen- 
tial legislative powers to a non legislative bodv. 
AIR 1954 All 538 (FB) and AIR 1954 All 350, 
Foil. AIR 1955 NIC (All) 1732 (DR). 

Art. 245 — Delegated legislation. See U. P. 
Industrial Disputes Act (28 of 1947), S. 3 (B and 
C). AIR 1954 All 705. 

• Al 'f. _245 — S. 3, U. P. Industrial Disputes 
Act — Validity — Not invalid on ground that it 
delegates legislative or rule making power ofun- 
specified character to Executive Government. See 
l(. P. Industrial Disputes Act (28 of 1947), S 3 
AIR 195-1 All 538 (FR). 

Arts. 245 and 14 — Industrial Disputes Ad 
(1917), Section 2 (a) — Power conferred on Cen- 
tral Government to treat settlement of disputes in 
some industries as its exclusive concern — Validi- 
ty. See Ibid, Art. 14. AIR 1950 Mysore 7. 

0 (cj). Acts relating to municipalities. 

• — —Art. 245 — Delegated Legislation. See 

- ' Bangalore Municipal 

Corporation Act (09 of 1949), Section 97 (e) VI It 
1902 SC 1263. 

© Ar, ; r 245 — Delegation of legislative lunc- 
lions — Validity. See Municipalities — Bombay 
District Municipalities Act |3 ol 1901) S VI Mi 
(xi). AIR 1959 SC 580. 1 ' 

-Art. 245 — Delegation of power by legislature- 
— Subordinate or ancillary legislation — Munici- 
pal legislation — Levy o! water tax — Deie^ 


1854 


CONSTITUTION OF INDIA (1950), Art. 245, Note 6 (q) 


fion of power to State Government to fix radius 
for imposition of levy by rule — Held no delcga- 
® f r eK ' S '?‘\ ve P° wer — U. P. Municipalities 

10R1 41i° f «-o 6 /u^ eC, ‘ 0n 129 ' 1961 A " LJ 38G: 

J 9 * 1 A CHC 202: AIR 1961 All 583 (589. 

590) (Pi B) (Pis 20. 24). 

Art. 245 — Section does not provide arbitrary 
powers — No excessive delegation — Constitution 
o India, Arts. 14 and 245. See Municipalities — 
Madras District Municipalities Act (5 of 1920) as 
Adopted by Andhra Pradesh and Amended bv 

Andhra Act (4 of 1956), Section 132-A. AIR 1964 
Andh Pra 280 (DB). 


wfir ! 1 V \ \ u the CaIcutta Police Acl an* 
nl n n .T S 'r ° f t u e CaIcutta Suburban Act an* 

tlie notifications thereunder by the Police Com- 
missioner with the previous consent of the State 
Government, banning the use of cycle-carts in 
the ah of Calcutta and its suburbs cannot be 

and fK ® n I the ,.^ round there being excessive 

dniL "i . de ?? at,( ^ ina smuch as all powers are 
delegated to the Police Commissioner and no 

\l^Yh S r VQ ® ,d . doWn t in the Act savin ^ whal 
tests the Commissioner should apply to prescribe 

or prohibit types of vehicle. AIR 1954 SC 465, 
Applied. ^ 


Art. 245 Delegation of legislative powers — 
Bengal Municipal Act (15 of 1932), Ss. 245 and 
503 — Bye-laws — Validity. 

Bye-law's made under Section 245 of the Bengal 

Municipal Act, 1932, so far as they provide for 

penalties and create offences are not illegal and 

ultra vires ot the Constitution on the ground of 

delegation of essential legislative function. Even 

apart from Section 503 which confers express 

power to punish breaches of bye-laws the power 

given by Section 245 carries with it a power to 

make breaches of bye-laws punishable by action 
or distress. 


It is not a case of unconstitutional delegated 
legislation for the following reasons; 

fi) The delegation is limited by statute to the 

highest police executive, namely the Police Com- 
missioner. 


(ii) This power of the Commissioner of Police 
°? y exercisable ‘with the previous sanction of 
the State Government as expressly enjoined in the 
section. If the State Government acts unreason- 
ably in such a context then the particular acl 
a ..' a -Y s struck down by the Court as can con- 
stitutionally unreasonable but then it is not a case 
of unconstitutional delegation. 


Even under Section 503 of the Act there has 
been proper delegation because under that section 
the direction of the Commissioners of the Muni- 
cipality with the sanction of the State Government 
as to how a breach of the bye-law shall be punish- 
able has been strictly defined. ILR (1960) 2 Cal 
299 ; 1960 Cri LJ 900: AIR 1960 Cal 436 (437, 438) 
(Pi A) (Prs 8, 9, 10) (DB). 


Art. 

( 1 ) 


245 

(kk) 


~ Constitutional validity of Section 
131 (1) (kk ) — Orissa Municipal Act, Cl. (kk) of 
Section 131 (1) does not sufTer from excessive 
delegation and is valid — Constitution of India, 

See Municipalities — Orissa Municipal 

/n in ’ Scclion 131 m (kk) - AIR 196:j 

( L/ii / # 


Art. 245. 
Act (23 of 
Orissa 171 


-Art. 24o — Legislature delegating power to 
authority to prepare assessment list — Mode of 

assessment to be laid down by State in Rules 

Provision for appeal and revision — Assessment 
held not left entirelv to discretion of authority. 
° ec , under Municipalities — Rajasthan Muni- 

14 P Rai e io33 Ct ^ ° f 1959) ’ S ‘ 114 ' ILR ( I9G4 ) 


• Art. 245 — Rajasthan Town Municipal Elec- 

tion Rules (1951), Rule 13 (1) — Validity — (Muni- 
cipalities — Rajasthan Town Municipal Election 
Rules (1951), R. 13 (1)) — (Elections). 

The Rajasthan Town Municipalities Act lavs 
down the policy for the election of a member to 
the Municipal Board. Having laid down the policy 
<he Legislature could leave to the Government 
bow that policy was to be carried out. In the matter 
of the election ol a municipal member, the Legisla- 
ture has left it to the Government to prescribe further 
cjualificat ions lor a candidate in accordance with 
«he exigencies of the situation. The Government 
was the best judge to decide as to what should he 
the qualifications for a member of the Municipal 
Board. Bv doing so it cannot he said the Legisla- 
ture has effected itself and that the rules made by 
the Government are made bv virtue of the power 
which could not be conferred. 1958 Raj LW 568: 
ILR (1958) 8 Raj 248. 


6 (r). Police Acts. 

•— ArL 245 — Delegated legislation — Section 
Gl-A of Calcutta Police Acl and Section 38-A of 
Calcutta Suburban Police Act and notifications of 
Police Commissioner thereunder — Validity. 


.i (lll) rr The , re is ,he rC( l l, iremcnt of publication in 
the ofTiciai Gazette. That means that sufficient 
publicity has to be given to such an order. 

(iv) The contexts in which these sections occur 
are sufl it ient guide for prescribing types of vehicles, 
AIR 19.) 1 SC 465, Applied. Paschim Banga Maibahl 
C ycle Mazdoor Union v. Commr. of Police, 
Calcutta, ILR (1961) 2 Cal 594: 65 Cal WN 
213: AIR 1961 Cal 125 (135, 136, 141, 142) (Pt E) 
(Prs 38, 40, 64, 66) (SB). 

Art. 245 — Use of loud-speaker — Taking out 
•of license — Provisions are reasonable restric- 
tion on right of freedom of speech, in interest ol 
public order — Power is not arbitrary — Provi- 
sion cannot be attacked on grounds of delegation. 
See Bombay Police Act (22 of 1951), S. 33 (1) 

(r) (iii). 1963 (2) Cri LJ 502: AIR 1963 GuJ 25t 
(DB). 

Art. 245 — • Mysore Police Act not ultra vires. 
Art. 19 (1) (b) and (d) — Nor does it amount to 
a legislative delegation. See Mysore Police Act, 

(5 of 1908), S. 45. 1960 Cr LJ 379: AIR 1900 My» 

67 (DB). 

6 (s). Rent Control legislation. 

— Art. 245 — Scope — Rule under Act — VaI? J 
difv of — Delegation within competence of legis- 
lature. See Mouses and Rents — U. P. (Temporary 
Control of Rent and Eviction Rules (1949), R. 6» 
AIR 1959 All 675 (DR). 

® Art. 245 — U. P. Act (25 of 1947) is not a 

delegated legislation — Government could validly 
extend Act for one year beyond 30-9-1948. Seo 
Mouses and Rents — U. P. (Temporary) Accom- 
modation Requisition Act (25 of 1947), S. 1 (5). 
AIR 1955 NUC (All) 147 (FB). 

• Art. 245 — Delegated legislation — West Ben- 

gal Premises Rent Control (Temporary Provisions! 

Act (17 of 1950), Ss. 47 (2) (g), 33 — West Ben- 
gal Premises Rent Control Rules — Rule 9 — 
Rule is ultra vires In so far as It made Criminal 
P. C. applicable to enquiries into offences created by 
Act — Violation of prohibition under S. 33. is offenco 
— Procedure for trial — Rule 9, Is in excess o£ 
delegation under S. 47 (2) (g) — Criminal P. C» 
(1898), S. 5 (2) — West Bengal Pre- 

mises Rent Control Rules (1950), R. 9— House* 
and Rents — West Bengal Premises Rent Control 
(Temporary Provisions) Acl (17 of 1950), Ss. 4f 
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f2) (g), 33 — Bengal General Clauses Act, S. 3 
{30). 

1 hougli S. 47 (2) (g) of the Act contains no 
express words, limiting the power of the rule- 
making authority in the matter of prescribing 
rules of procedure, the limitation is implied; 
otherwise S. 47 (2) (g) itself would have become 
bad because ol delegation of excessive and unres- 
trained legislative power to a rule-making autho- 
rity. Section 47 (2) (g) of the Act did not de- 
Jegate to the State Government the power to pres- 
cribe for trial of offences under the Act, a pro- 
cedure different from that in the Code of Criminal 
Procedure. AIR 1954 SC 509, Rel. on. 

B. N. Mookerjee, J. : — Essential legislative fun- 
ctions cannot be delegated. In the face of sec- 
tion 5 (2) ol the Code of Criminal Procedure, the 
prescribing of a different procedure for a statu- 
tory offence would in essence, be an essential 
legislative function. Accordingly power in that 
behalf cannot be delegated. Sethia Properties v. 
T. R. Bhavanani, ILR (1901) 1 Cal 8G1 : 1901 (1) 
Cr U 472: 04 Cal \YN 899: AIR 1901 Cal 199 
(203, 207, 210, 211, 214) (Prs 30; 37; 38; 54; 50; 
06; 07; 08; 73; 75; 80; 81) (SB). 

Art. 245 — Delegated legislation — Mysore 
House Rent and Accommodation Control Act (30 
of 1951), S. 3 (3) (a) — Rules under S. 25, R. 4 
(a) and (b) — Validity. 

Rule 4 is ultra vires of the powers of the rule 

making authority and therefore must be struck 
down. 

Rule 4 (a) does not comply with the require- 
ments laid down in S. 25 (1). It completely 

overrides S. 3 (3 )(a). The Controller is a quasi- 
judicial officer, particularly in the matter of 
allotment ol premises. 1 hat character is com- 
pletely negatived by R. A (a) which converts him 
into a ministerial officer requiring him to carry 
out the behest ol the Deputy Commissioner. 

R. 4 (a) is thus far in excess of the powers con- 
t erred. R. 4 (a) is in conflict with R. 4 (b). 
38 Mys U 803: ILR (1900) Mys 974: AIR 1900 
Mys 313 (313, 314, 315) (Prs 8‘; 9). • 

-—Art. 24a — Section 2 of C. P. and Berar Re- 
gulation of Letting of Accommodation Act, 11 of 
!91() — - It is not invalid on ground of delegation 
ol legislative power. See Houses and Rents — 
C. P. and Berar Regulation ol Letting of Accom- 
modation Act (11 of 1940), S. 2. AIR 1955 Nag 

•-"xll* 


0 (1). Panchnyat Acts. 

- Art. 245— M. Ik Panchayat Acl (58 of 1949), 
S. 38 (b) and R. 214 under S. 115 — Roth are 
♦not bad on account of excessive delegation. 

S. 38 (1)| of the Madhva Bharat Panchayat Art 
f.»8 ol 1919) is not had for excessive or com- 
plete delegation of the legislative power to the 
Government without anv indication either of the 
policy or any other provision to canalise the 
power delegated to the Government. The delega- 
tion is very well within the limits indicated in 
the judgment in AIR 1953 Mad 105 on the ana- 
logy of the American rulings which arc usually 
more conservative in this regard than the Indian 
rulings. 


The suh delegation by the Government to the 
Director of Panchnvat under R. 213 ^ intra vires 
and the power of delegation conferred on Govern - 
mint 1) v S. 11.) of the Acl has application to the 
rule making powers conferred bv the next sec- 
tion. 'I here are certain requirements in regard 

and the form in which such dele- 


to the manner 


gation has to he made and once these are observ- 
ed, the delegation by rule or order is not ultra 
sires. So, as far as this delegation goes it is 
competent within the frame work of the Art 


R. 214 of the Rules framed in pursuance of Ihe 
Government’s rule-making power under S. 115 of 
the Act providing for the fixing of maximum and 
minimum rates by the Director of Rural Uplift 
and enabling the Gram Panchayat to levy tax 
within those limits does not involve excessive 
delegation by Ihe Legislature of its essential legis- 
lative function. ILR (19G4) Madh Pra 199: 
1904 Jab LJ 185: AIR 1904 Madh Pra 

mm 83, 80, 91 * ( Pl f i>rs 2 ’ 15 * ,0 ' &>) 

« 

- Arl. 245 — Panchayats — Punjab Gram Pan- 
chayat Act (4 of 1953), S. 8 (2) (a) - Validity 

aslde of an election — Considerations 
before Tribunal — Policy and purpose of Act 
not indicated by legislature — Discretion vested 
m authority uncanalised and unguided — Section 
held unconstitutional. See Panchayats — Punjab 

rij'S & 14 of 18MI - *• 8 121 <«• 

0 (u). Sales-tax Acts. 

—Art. 245 — U P. Sales Tax Rules (1948), 

, RD 1*1 — Definition of importer whether il- 
legal or inoperative on the ground of its being 
ultra vires the rule making power of legislature 
or for the reason that it is delegation beyond per- 
missible limits. See Sales Tax — U. P. Sales Tax 
Rules (1948), S. 2 (d 1). AIR 1955 All 653. 

—-Art. 245 — Madras General Sales Tax Act — 
Whether invalid on ground of unconstitutional 
delegation of taxing power. See Madras General 
Sales Tax Act. AIR 1954 Mad 1030. 

-—Arl. 245 — Sales Tax — Mvsore Sales Tax 
Ar 19.)7), Ss. 5, 0 — Rules framed under 

Act, R. validity — No abdication of legisla- 

tive power — Right of appeal is not fundamental 
right — I ersons imposed of sales tax and those 
imposed of licence fee — Differentiation justified 
-- Rule retrospective. See Sales tax — Mysore 

84 (MysT (DlV 25 ° f ' 957K S ' 5 ' (19C3) 14 STC 

Art. 245 — 


c t Delegation of Legislative powers 

— S 40 (2) of Mysore Act (25 of 1957) —Validity 

— 1 rovisions nol Invalid on ground of delegation 
of legislative powers - (Sales Tax - Mysore 
Sales lax Acl ( 2,> of 1957), S. 40 (2)). 

It cannot be said that the provisions of sub- 
a. 12) ol S. 40 were ultra vires the powers of the 
legislature on the ground that the legislature by 
the said provision delegated to the State Govern- 
ment its essential legislative functions. The Tri- 
buna to be constituted to sit in revision over 
the decision ol the Deputy Commissioner of Sales 
Ia\ should have Ihe requisite capacity and com- 
potency to deal with revision petitions. There is 
sufficient indication in the Act as to the type of 
persons who have to he appointed AIR l ( ! r )7 
414, Foil. (1960) 11 STC 94 (Mys). 

0 (v). Essential Supplies (Temporary Powers) 

Act. 

p, ~' 4r, ; r f \ “ Essf . n, ; al Supplies (Temporary 
lnvvirs) Act, s. 3 — Not void on ground of ill- 
egal delegation by legislature. See Essential Sup- 
plies i 1 emporarv Powers) Act (1940) S 3 AIR 
1952 All 866 (FB). ‘ A,K 

——Art. 245 — Art whether invalid for permiltina 
delegating legislative powers. S<*e Essential 
Supplies (Temporary Powers) Act (24 ot mini 
AIR 1953 Cal 548. 1 1, 4 - J * 


-Art. 245 ■ 
Validity ot 


6 (vv). Factories Act. 

Delegation — Factories Act, S. 8# 
B delegation ol legislative power. 
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See Factories Act (1918), S. 85. AIR 1959 All 24. 


6 (y). Arms Act. 


~ Art. 245 — Delegated legislation — Factories 

Act (1948), S. 85(1) — \ alidity — Vires of notification, 
issued under S. 85 (1) — (Factories Act (1948), 
S. 85 (1)). 

To alter the essential character of an Act. or to 
change any material particulars is to legislate, and 
the power to legislate cannot be delegated by a 
Legislature which is not unfettered. What the 
Factories Act (1948) aims at is to regulate labour 
in factories with a view to obviate the chance of 
exploitation of labour. Power has been given to 
the State Government to decide with reference to 
local conditions, whether it is desirable that all, 
or some of the provisions of the Act should be 
applied to a particular place wherein a particular 
trade or industry is carried on which is not al- 
ready included in S. 2 (m) of the Act. S. 85 (1), 
therefore, is neither illegal nor ultra vires. 

As the notification, dated 11th June, 1954. does 
not travel beyond the authority which S. 85 (1) 
of the Act confers on the Stale Government, the 
notification must also be held to be ultra vires. 
(1956-57) 11 FJR 96: 1956 BLJR 717: (1957) 1 
Lab LJ 536 : ILR 35 Pat 877 : AIR 1957 
Pat 247 (251, 252) (Pt D) (Prs 23, 24) (DB). 

6 (x). Motor Vehicles Act. 

Art. 245 — Delegation of powers — Ancillary 

legislation — (Motor Vehicles Act (1939), Ss. 44, 
64 and 68) — Validity — (Motor Vehicles Rules 
(Andhra), Rr. 140-A (V) (3), 147 — Validity of 
R. 140-A (V) (3)). 

Rule 140-A (V) (3) of the Motor Vehicles Rules, 
which empowers the Board to delegate to its 
Secretary the power to grant or refuse interim 
stay, is valid. The prohibition against delegation 
by the Central Board to its Secretaries under 
R. 140-A (V) does not however extend to the 
power to grant or refuse interim stay of orders of 
the Regional Transport Authorities which are ap- 
pealed against. It is a case where the statute it- 
self confers power on the Central Board to dis- 
pose of appeals but empowers it to delegate the 
ancillary power to grant or refuse stay to its 
Secretary, and it cannot be held that the rule is 
invalid. 

Instead of the rule itself providing for the 
exercise of the power to grant or refuse stay by 
the secretary, it empowered the Board to dele- 
gate that power. There is no valid ground for 
holding that the rule is invalid. Nor is the de- 
legation repugnant to R. 140-A (V) and ulti- 

mately to R. 147 itself. AIR 1957 Andh Pra 830 
(830, 831, 832) (Pt A) (Prs 3; 6; 7; 8; 10). 

Art. 245 — Motor Vehicles Act (1939), S. 44 

(5) — Madras Motor Vehicles Rules (1940). R. 134-A 
- — Validity of — Does not amount to delegation of 
legislative or judicial function. See Motor Vehi- 
cles Act (1939), S. 44 (5). AIR 1956 Andhra 129. 

Art. 245 — Delegated legislation — Sections 

44 (5) and 68, Motor Vehicles Act, whether un- 
constitutional on the ground that they amount to 
excessive delegation of legislative functions. See 
Motor Vehicles Act (1939), S. 44 (5). AIR 1957 
Mad 387 (DB). 

Art. 245 — Punjab Motor Vehicles Rules 

(1940), R. 4-20 (c) — Validity — Rule authoris- 
ing R. T. A. to prescribe uniforms for drivers and 
conductors and attaching it as a condition of 
permit — Rule if ultra vires mi ground of dele- 
gation of legislative powers or violation of a 
fundamental rights under Art. 19 (1) (g). See 
Motor Vehicles Act (1939), S. 62 (2) (f). AIR 1957 
PunJ 145. 


Arts. 245, 226 — Delegation of legislative fun- 
clions — Arms Act (1959), S.l (3) — Not uncons- 
titutional on ground of delegated legislation. 

S. 1 (3) of the Arms Act (1959), giving power 
to the Central Government to lay down the date 
of commencement of the Act does not amount to 
delegated legislation and is not unconstitutional on 
that ground. With regard to the date of com- 
mencement of an Act duly passed by the legisla- 
ture, the Courts of law need not be as strict 
as in the interpretation of enactments passed by 
the legislature. The legislature gives expression 
to its legislative policy while making the law leav- 
ing the implementation thereof to the Govern- 
ment or a subordinate authority. In determining 
from which date an enactment is to come into 
force, different matters have to be taken into 
consideration. In case the Government does not, 
within a reasonable period, issue a notification 
with regard to the commencement of the Act, the 
aggrieved parties have an alternative remedy. 
They can invoke the extraordinary jurisdiction of 
the High Court under Art. 226 of the Constitution- 
of India when it can be considered whether the 
circumstances justify the issue of a writ of man- 
damus or not. 1963 All LJ 1108 : 1963 All \VR 
(HC) 807 : 1964 All Cr R 11 : 1964 (2) Cr LJ 124: 
AIR 1964 All 339 ( 339, 340) (Pt B) (Prs 6, 8, 9). 

Art. 245 — Power delegated under S. 14, 

Arms Act, 1878 — Government is made competent 
only with matters of details and make rules for 
effectuating principles embodied in S. 14 — Such 
delegation is permitted. See Arms Act (11 of 
1878), S. 14. 1953 Cri LJ 1409: AIR 1953 Mlfc 

236 (DB). 

6 (z). Other instances. 

• — Art. 245 — Delegation of Legislative Functions- 

— Citizenship Act, S. 9 (2) — Whether offend 

Act or is invalid as amounting to exces- 
sive delegation of legislative functions. See Citi- 
zenship Act (1955), S. 9 (2). 1962 (2) Cri LJ 
215: AIR 1962 SC 1052. 

• Art. 245 — Slum Areas (Improvement and* 

Clearance) Act (1956), S. 19 — Constitutionality 
— Does not violate equal protection of laws 
guaranteed by Art. 14 of Constitution — There is 
enough guidance in Act for exercise of discretion 
by competent authority under S. 19 (D — * 

S. 19 (3) not invalid on ground of excessive delega- 
tion of legislative power. See Slum Areas (Im- 
provement and Clearance) Act (1956), S. 19. AIR 
1961 SC 1602. 

• — Art. 245 — Delegated Legislation — Drugs* 
and Magic-Remedies (Objectionable Advertise- 
ments) Act (1954), S. 3 (d) — Validity — De- 
legated legislation and conditional legislation 
Distinction — Portion of S. 3 (d) held invalid. 

See Drugs and Magic Remedies (Objectionable 
Advertisements) Act (1954), S. 3 (d). 1960 Cr LJ 

735: AIR 1960 SC 554. 

• Art. 245 -— Delegation — Validity of Iron 

and Steel (Control of Production and Distribu- 
tion) Order (1941), Cl. 11-B — Not unconstitution- 
al on ground of excessive delegation. See Iron 
and Steel (Control of Production and Distribution) 
Order (1941), Cl. 11-B. I960 Cr LJ 664: AIR I960 

SC 475. 

• \rt. 245 — Delegation of rule making power 

All India Services (Discipline and Appeal) 

Rules 1955, promulgated under S. 3 of the All 
India Services Act — Validity. See Ibid, Art. 51 -. 

AIR 1959 SC 512. 

• Art. 245 — Delegation — Notification, dated 1 

11th December, 1956 — Not bad on ground o 
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■delegation of essential legislative functions. See Art. 245 - Delegation - Limits _ Nntifka- 

° f Inf I ul ry Act (1952). S. 3. AIR lion under S. 38. U P. Town Areas Act if ex- 

cee ds permissible limits of delegation. See Muni- 
Art. 245 —Section 29G (2), Government of cipalities — U. P. Town Areas Act (2 of 1914), 


India Act — Obligation mi Provincial Legislature 
to constitute tribunal — S. 3 (3), Assam Revenue 
Tribunal (Transfer of Powers) Act, if ultra vires 
Delegated legislation. See Government of 
India Act (1935), S. 296(2). AIR 1957 SC 414. 

• Art. 245 — Delegated legislation — U. P. 

Sugarcane (Regulation of Supply mid Purchase) 
Act (24 of 1953), Ss. 15 and 10 (1) (b) — If 
delegaled legislation and void. 

There is no provision in the U. P. Sugarcane 
(Regulation o) Supply and Purchase) Act (24 ol 
1953) which would amount to a delegation of 
legislative power to any officials of the Stale 


S. 38. AIR 1957 All 306. 

— - Art. 245 — l. P. Road Transport Services 

I Vm — . _ ■ __ ■ \ * . / ^ . - — 


(Development) Act (9 of 1955), S. 3 — Delegated 
legislation — S. 3 of Act is not void. 

Section 3 ol the Act fully lays down the stan- 
dard and the policy for the guidance of the State 
Government. It is not therefore, void on account 
of going beyond the provisions of permissible de- 
legation. AIR 1957 All 320 (331, 332) (Pt I) 

(Prs 39, 40) (DR). 1 

1 Reversed on another point in AIR 1959 SC 618.] 

—— Art. 245 — Scope — U. P. Sugarcane Cess 
A< l 1 22 ol 1956), S. .1 (1) — Validity — Confer- 


Government. The provisions contained in S. 15 mtnl ol P° Wer on State Government to determine 

— It* li* flV ■ i . • n ... (I I I I v f < . I a . ^ - . 1 .... a a 


and S. Hi (1) (b) read with S. 10 |2 jh) of the m . nol,nt ol ccss 
Act arc certainly no piece of delegated legislation °* delegated lefi 
and the vires of the Act is not alFected thereby. ^ ( IJ 

I ika Ram ji v. State of Uttar Pradesh, 1950 SCJ Art. 245 — 

•1)25: 1956 SCA 979: 1950 All \VR (UC) 057: 1956 and Madras (Al 
SCR 393: AIR 1950 SC 070 (712) (Pt J) (Pr 52). — Are not uncoi 

.■ 243 . - Minimum Wages Act (1948), S. 

- 7 - l.cgisluliyc policy of the Act - l'rovislou iu u . r alion of (;.,„ 
V -/ d<a,s w,,h subsidiary power — S. 27 is i%i Audh Pru 

% •Mid, 

I lie legislative policy is apparent on the lace dcIceVtioif 4 — ~~U 
<»l the M miniuni Wages Act, 1948. What it aims inyn s o ni _ 
at. is the statutory lixation of minimum wages ... * * 
with a view to obviate the chance of exploitation U ,lcn . 3,1 ,,1C 
■ il labour. The Legislature undoubtedly intended Prohibition Act 
to apply this Act not to all industries but to cminot 1)0 said I 
those industries only Nvhere wages of all labourers Government hv 
in a particular industry were very low. Lance as a liquo 

Conditions of labour vary under different cir- “a""® 

cumstances and from State to State. It is to carry 22, , 

out el fee lively the purpose of this enactment that « 
power has been given to the appropriate Govern- h 

meld to decide, with reference to local conditions, ,i mvn ,. n 
•whether it is desirable that minimum wages should ji i> to ^ , 

he fixed in regard to a particular trade or indus- n7 , J \ ( 7 y ‘ 
try which is not already included in the list. 1 ' / * 1 F 

lienee, in enacting S. 27 the legislature has n7 i 

not in any way stripped itself of essential powers . 

or assigned to the administrative authority any- r) \ i !'* 

thing hut an accessory or subordinate power . , 1 ■ ar 

which was deemed necessary to carry out the cessi ' e delegation 
.purposes and the policy of the Act. S. 27, there- P.?.} VCr , ?? D n ?n- 
lore, is neither illegal nor ultra vires. Edward tm /inlir «i . , 
Mills Co.. Ltd. V. State of Aimer. 1955 SCA 24: J. 90 '* 

1955 SCR 735: (1955) Andhra WR (SC) 1 : (1955) 224 < J 

t MLJ (SC) 1: 1955 SCJ 42: AIR 1955 SC 25 31) (DBK 

(32, 33) (I-t C) (I>r 17). Art. 245 — ] 

' M'- — U. P. Imposition of Ceiling on faT !'n ( | 

Land Holdings Act (1 of 1961)— No provision in excessive dcle'-ati 
Act delegates unguided legislative power on the r ,l Government 

• xecunve. Sec U. P. Imposition of Ceiling on I 774 T%l Vo 
•aim Holdings Act (1 of 1%!). AIR 1965 All AIR 1962 Bom 5 

I / >)• 

Arl. 245 ; 

yb 245 — Delegation of legislative powers Validity. See Sai 
I. Large Land Holdings Tax Act (31 of 1957) Act (26 of 1950) 

— Act not Invalid — (lb lb Large Land Holdings Vr , \ 

Tax Act (31 of 1957), S. 5). , , . ~ ) 

ilie power to fix the multiple within the limits of requisition of 

°,.i q /., ,imt r S c an - (1 ,llc P li nciples contemplated hv passing the order 
,h ‘ 5 - OI s - c:, nnot amount to delegation of tli.it behalf hv tl 
•'•ny essential legislative function. The Act does ent — It is not es 
no sutler Horn the defect of delegation of esv Cn - the process of S 

bbb sh 1 - - « 

* '«•» W “A ~ A " ssrr si 


amount of ccss does not exceed permitted limits 
ol delegated legislation. See Ibid, Art. 14. AIR 
1957 All 159 (DR). 

Art. 245 Ss. 46 and 47 of Andhra Pradesh 
and Madras (Alteration of boundaries) Act, 1959 
— Are not unconstitutional on ground of delcgahon 
ot essential legislative functions to executive and 
judiciary. See Andhra Pradesh and Madras Al- 
teration of boundaries Act (1959), S. 46. AIR 
1961 Andh Pra 50. 

Arl. 245 Delegated legislation — Excessive 
delegation — Assam Liquor Prohibition Act r 1 of 
1953), S. 2 (3) — Validity. 

When all the provisions of the Assam Liquor 
Prohibition Act nrc taken into consideration it 
cannot he said that the power given to the Slate 
Government by notification to declare any subs- 
tance as a liquor is uncontrolled so as to he hit 
hv the doctrine of excessive delegation. When 
any particular notification is challenged on the 
giound that it is an unreasonable restriction on 
the rights of the petitioner, it mav he examin- 
able by the Court; hut the Act cannot he struck 
down on that ground. AIR 1951 SC 318, Rel. on 

ILR (1900) 12 Assam 396 : AIR 1901 Assam 10 
(17) (I>t C) (I>r 0) (I)R). 

Art. 245 — Bombay Commissioners of Divi- 
sions Act (8 of 1958), Ss. 3 (2), 3 (4) — Delega- 
tion of legislative powers — Principles — Ss. 3 
(2) and 3 (4) are not invalid on ground of ex- 
cessive delegation — Mere capability of abuse of 
power does not alter its nature. AIR 1951 SC 
332 and AIR 1954 SC 569, Rel. on. 07 Rom LR 
101 : 1965 Mali LJ 290: ILR (1965) Rom 394 : AIR 

No™ 224 (230, 237) (Pt A) (Prs 28, 29, 30, 

ol) (DI>). 

“ ^ r L 245 — Delegated legislation — Essential 
Services Maintenance Ordinance (1960), Ss. 2(1) 
(a) and 3 — Ordinance is not had on account of 
excessive delegation of legislative power to Cen- 
tral Government. (1903) 2 Lab LJ 204 : 03 Rom 
LR 774 : 1901 Nag LI 095: (1961-62) 21 FJR 44 1 : 
AIR 1962 Bom 53 (04) (Pt C) (Pr 39) (DR). 

“ — *^ r b 245 — Sau rash tra Act (26 of 1956) ~ 

A alidit\ . See Saurashtra Local Development Fund 
Act (26 of 1956), S. 7 (2). AIR 1959 Rom 43 (DR). 

7*V L 24 . 5 . — 'Vest Bengal Land (Requisition 
and Acquisition) Act (2 of 1948), S. 3 (1) — Order 
of requisition of land — Satisfaction of person 
passing the order and who is duly authorised in 
that behalf hv the State Government is suiTici- 
ent — It is not essential that lie should go through 
l ie Process of State Government’s satisfaction 
through t lie Minister in charge as required by 
the Standing Rules and Business and Orders of 
Government — S. 3 is not unconstitutional on 
ground ol uncontrolled delegation. See West 
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Acquisition) Act' 
Cal 373. 


Bengal Land (Requisition and 
(2 of 1948), S. 3 (1). AIR 1903 

r Ar *- 245 — Mines Act — Validity — Rule 
against delegated legislation held not offended 
See Mines Act (1952), S. 58 (d). ILIi (1957) 3 

Cr LJ 122. 


Cal 504 
Arl. 


1957 
245 - 


meats Act (50 
thereunder are 
(Cal) 5922. 


- West Bengal Clinical Establish- 
ol I960) — Act and Rules framed 
not ultra vires. AIR 1955 NUC 


—Arts. 245 and 240— S. 3 (1) fa) (Hi) and (2) 
of Preventive Detention Aet — Validity — (Public 
Safely — Preventive Detention Aet (1950), S. 3). 

It cannot be said that the question whether 
the impugned provision of S. 3 of the P. D. 
Act was legislation within the meaning of Arts. 
245 and 240 of the Constitution was not decid- 
ed in Gopalan’s case, AIR 1950 SC 27. The pro- 
vision in S. 3 of the P. D. Act is not bad as be- 
ing an instance of unwarranted delegation of 
legislative power. Incidentally, if the contention 
that such provisions are invalid be upheld not 
only will S. 3 (1) (a) (iii) and S. 3 (2) of the 
P. D. Act fall, but also the other provisions of 
S. 3 and with it the entire Act will fall— a swe- 
eping result indeed. The fact that what were 
essential commodities was laid down in certain 
statutes, e. g. Essential Supplies Act, etc., can- 
not be considered to be a valid ground for nullifv- 
ing the impugned provisions of the Preventive 
Detention Act. AIR 1950 SC 27; AIR 1951 SC 332, 
Foil; AIR 1951 SC 270, Explained. 58 Cal WIN 
659: 1954 Cr LJ 1722 : AIR 1954 Cal 591 (593, 
594) (Pt A) (Prs 5, 6, 8) (DB). 

Art. 245 — Right to assemble 

— Not an absolute right • 

Security Rules, R. 
not ultra vires the 
of public meetings 
— • Rule does not 


(1) (b) 
Kashmir 
Rule is 
hibition 


under Art. 19 
- Jammu and 
50 — Validity of — • 
Constitution — Pro- 
not unreasonable res- 
constitute delegated 


triction 

legislation, in view of preamble to Ordinance” 1 of 
Smt. 2003 and heading of the rule. See Ibid. 
Art. 19 (1) (b). AIR 1964 J and K 23 (DB). 

Art. 245 — Madhya Pradesh Abolition of 
Cash Grants Act (16 of 1963), S. 2 (1) — No 
vagueness about definition of ‘Cash grant’ in 
S. 2 (1) of Act • — There is in that provision no 
delegation to State Government of anv power. 
1964 Jab LJ 527 : 1964 MPLJ 874 : AIR 1965 
Madh Pra 77 (82) (Pt B) (Pr 8) (DB). 


Art. 245 — Delegated legislation 


- S. 35(3), 
Validity — 


States Reorganisation Aet (1956) . 

(States Reorganisation Aet (1956), S. 35 (3)). 

Under S. 35 (1), it is not as if the Legislature 
having decided as to the law that should govern, 
had left merely the time when, or the area over 
which, it should operate to the determination of 
an executive authority. The specification by the 
Chairman is just the exercise of statutory power 
and partakes no more of the character of legis- 
lation than any other act of administration or 
even the decisions of a quasi-judicial authority or 
Tribunal created by statute. If the naming by 
the Chairman of the members to be eliminated 
xvere held to be a legislative act, the Courts have 
no hesitation in holding it to be excessive dele- 
gation and therefore, invalid on that account. 
3 AC 889, Dist. (1956-57) 12 Ele LR 345 (Mad). 

• Arts. 245 and 16 (4) — Mysore MunsifTs 

(Recruitment and Promotions) Rules (1954), 
R. 7 (2) — Direction in R. 7 (2) does not amount 
to delegation of power for reservation of seats. 
See Ibid, Art. 16 (4). AIR 1956 Mysore 20. 

Art 245 ■— Bihar High Schools (Control and 

Eegulation of Administration) Act (13 of I960). 


auihori/v “ Yvl ,d ty - Delegation of legislative 
authority — What amounts to S. 5 (I) deals 

with formation of managing committee and not 

with its policy — Section not ultra vires on ac- 

cou" 1 of e.vcessive delegation. See Bihar High 

Schools (Control and Regulation of Administra- 

124* (DB) 13 ° f 1960) ’ S ’ 5 (1) - AIR 1965 Pa * 

I Arl - ? 45 ~ Bihar Essential Services Main- 
tenance Act (1 of 1948), Ss. 1, 3 - Scope of 

i7 , es I ?? t amoun t to delegated legislation 
Act not void. See Bihar Essential Services 

Pama e i88 Ce C * U ° f I948)l S ‘ L AIR 1956 

~ Arb 2 ' 4 > 5 i - 7< Rubb S r Act (1 947, as amended in 
I960) Ss. 12, 14 — Section does not violate Art. 

14 of Constitution — Power given to executive 

Vs rules is not uncanalised. See Rubber 
9 n 7 n as . amended in 1960), Section 12. ILR 

(196o) 2 PunJ 663 : 67 Pun LR 1153. 


A * f ’ 24 » ~ £ un -i ab Passengers and Goods 
(Taxation) Act (16 of 1952), S. 6 (4) — Constitu- 
tionality Section not ultra vires on ground 
tnat it confers uncontrolled or unregulated power 
o reopen past assessment. See Punjab Passen- 
gers and Goods (Taxation) Act (16 of 1952). 
S. b (4). AIR 1964 Punj 438 (DB). 

'V’*’ — Jodhpur University Act (17 of 

lJb2), S. 39 — Constitutionality — Not void as 

conferring excessive delegation of legislative 

power to State Government. See Jodhpur Univer- 

?'!> ox Act (17 of 1962), S. 39. AIR 1964 Raj 161 

(ril). 

Art. 245 — Rajasthan Limitation Act (Adap- 
tation) Ordinance (6 of 1950), S. 11 — Validity. 

S. 11 cannot be held to be invalid on Ihe 
ground ot any excessive delegation of power or 

abrogation of any essential legis- 

by the legislature. ILR (I960) 10 


on account of 
lative function 

Raj 913. 


Art. 245 


— (Rajasthan) Price Control Order 
’ ' ^ aliditv — Order not void on account of 
excessive and unauthorised delegation. See Gram 
(Rajasthan) Price Control Order (1958). AIR 

1959 Raj 206 (DB). 

7. Conditional legislation. 

(a) Power to refer cases to Special Court 
for trial. 

(b) Addition of new items to those specially 
mentioned. 

Power to exempt from provisions of an 
Act. 

Extension of duration of Act. 


(c) 


(d) 


Art. 


7. Conditional legislation. 

245 — Employees’ State Insurance Ac l 

■ . . . * . • * . * . « i 


(1948), S. 1 (3)— Validity 
of excessive delegation — 
lation — See Employees’ 


Not invalid on ground 
It is conditional legis- 
State Insurance Act 


(1948), S. 1 (3). AIR 1964 SC 1260. 


Art. 245 


— Delegated legislation and condi- 
tional legislation — Rajaslhan (Protection of Ten- 
ants) Ordinance (9 of 1949), S. 3 — Validity — 
(Tenancy laws — Rajasthan (Protection of Ten- 
ants) Ordinance (9 of 1949), S. 3). 

When an appropriate Legislature enacts a law 
and authorises an outside authority to bring it 
into force in such area or at such time as it 
may decide that is conditional and not delegated 
legislation, and such legislation is valid. S. 3 of 
the Rajasthan Ordinance in so far as it autho- 
rises the Rajpramukh to iho life of the 


rises me naiptauiunu tu caicuu uiu . 

Act falls within the category of conditional leg is- 
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latlon, and is, in consequence, intra vires. AIR 
1949 FC 175, Diss from: ( 1877-78) 5 1A 178, Rel.on. 
fnder Singh v. Slate of Rajasthan. 1957 SCJ 376: 
1957 SCA 735: 1957 SCR 605: AIR 1957 SC 510 
(515, 510) (PI A) (Prs 9, 10, 11). 

® Aft* 245 — Delegated legislation and condi- 
tional legislation — - Imports and Exports (Control ) 
Act (1947), S. 3 (1) (a) — Validity — (Imports 
*nd Exports (Control) Act (1947), S. 3 (1) (a)). 

Legislation which is conditional, properly so- 
called, must he distinguished from legislation 
which is delegated. Where the Legislature pro- 
vides and lays down principles underlying the 
provisions of a particular statute and also affords 
guidance for the implementation or enforcement 
of the said principles, it is open to the Legisla- 
ture to leave the actual implementation or enforce- 
ment to its chosen delegate. The time when the 
provision should he implemented, the period 
<luring which it should be implemented or the 
place where it should be applied can, in appro- 
priate cases he validly left by the Legislature to 
its delegate. The Imports and Exports (Control) 
Act cannot be held as ultra vires on the ground 
of delegated legislation. AIR 1954 SC 405 and 
AIR 19;>7 SC 397 Rel. on. Bhatnugars and Co. v. 
Union of India, 1957 SCJ 546: 1957 SCA 810: 1957 
SCR 700: AIR 1957 SC 478 (485, 480) (Ft I)) 
(Pr 11). 

Art. 245 — Foreigners Orders (1948), Para 7 — 
Provision is only a piece of conditional legislation 
and is therefore not in excess of S. 3, Foreigners 

Af t. 1962 All LJ 123: 1962 All Crl R 78: 1902 
All Wit (HC) 83: ILR (1961) 2 All 738: 1962 (2) 
Crl LJ 100: AIR 1962 All 383 (389, 390) (Pt F) 
(Prs 3G, 37) (I)R). 

* Art. 245 — U. P. Municipalities Act (2 of 
1910), Ss. 1 (2), 87 A — S. 1 (2) only declares terri- 
torial extent of the Act hut does not prohibit ex- 
tension of S. 87 A to town areas by section 38 
(1) of the U. P. Town Areas Act (2 of 1914). See 
Municipalities — U. P. Municipalities Act (2 of 
1910) S. 1 (2). AIR 1961 All 200 (FR) 

’ Art, 245 Delegated legislation — Tenancy 
Laws L. P. Zainindurl Abolition and Land Re- 
forms Act (1 of 19. >1), S. 2 — Notifications under 
Nos. 3108 and 3109 — Validity. 

Where the legislature has passed an Act and 
empowered a responsible authority to extend that 
particular Act to a specified locality with such 
modifications and alterations as the necessities of 
the situation may require and to repeal those ex- 
isting laws only which impliedly stand repealed 
when the Act is so extended the delegation of the 
power to repeal existing laws in these circum- 
stances cannot he said to be ultra vires. 

Held, that the modifications made by the Noti- 
fications Nos. 3108 and 3109 while extending the 
U. I. Act (1 of 1951) to Rampur district did not 
amount to an alteration affecting the substance, 
that is the essential nature of the impugned enact- 
ment. Nor the provisions regarding the repeal of 
certain laws already in force in the former terri- 
tories of Rampur is unconstitutional; for, the noti- 
fication in repealing the Acts does nothing more 
than express what was implicit in the situation. 

A repeal of this nature is not in reality a repeal 
by any act of the delegate hut by the Act of the 
legislature itself. Hence, the Notifications are 

J,?i l' 11 ™ v ‘ res ,lu * State Government. AIR 1951 SC 
41,.. l o", AIK 1951 SC 332 Oist. and Kxpl 19.', 5 All 

bbf A " " l! fIC) 450: Ain 1955 All 554 

fo.r0, 55,) (Prs 13, 17) (DR). 

~ A»“l. 24.» taking cITect of Act made contin- 

Item upon .subsequent event — Some authority cm- 

*" wcfed 10 ‘t into effect od the happening 


of the condition — It is not a case of delegation 
of legislative power by the legislature. Ram 
Kishan v. State 1951 All LJ 04: 52 Cr LJ 333: 

1951 All WR (HC) 128: 1951 All Crl R 23: ILR 
(1952) 1 All 376: AIR 1951 All 181 (191, 192, 194, 
195) (Prs 40, 49, 57, 6(1) (FR). 

Art. 245 — - Employees' State Insurance Act 
(1948), Ss. 1 (3), 73- A — Validity — Power of 
Central Government to bring parts of the Act into 
force in dilferent areas on dillernt dates — No 
violation of Art. 14 or excessive delegation • — 
Levy of special contribution under S. 73 W before 
benefit sections are brought into force — Not an 

unreasonable restriction on right of employers 

No violation of Art. 19. See Ibid, Art. 14. AIR 1962 
Assam 120 (DR). 

Art. 245 — 


— Character of Provincial Legislature 
— Delegated Legislature — Power to pass con- 
ditional legislation. See Government of India Act 
tl801), S. 42. AIR 1954 Rom 261 (DR). 

Arts. 245, 21 and 14 — Validity — Authorisation 
to enforce Act on fulfilment of conditions — No 
delegation of legislative power to the authority — 
Hence provisions of Hyderabad Special Tribunals 
Regulation is not unconstitutional See Hydera- 
bad Special Tribunals Regulation (5 of 1358 Fa.sli) 
AIR 1953 Hyd 145. 

~ Art. 245 — Separate notification for bringing 
Central Ext ises and Salt Act into force in anv 
area not contemplated — Applicability to Bhopal 
area — Act extended to Bhopal area by Act LIX 
ot 1959 Elfect — Power to issue notification 
to bring Act into force — Nature of — Power is 
a delegated power — Power if can be taken 
away by implication by legislature by enacting 
when extending Act to new area, that it shall 
come into force immediately. See Central Excises 
and Salt Act (1944), S. 1 (2). AIR 1961 Mudh Pra 
353 (1)1)). 

AH. 245 — Delegated legislation — S. 5, Mad- 
ras Hindu Religious and Charitable Endowments 
Act (19 of 1951) — Validity — (Madras Hindu 
Religious and Charitable Endowments Act (19 o? 
1951), S. 5). 

Section 5 no doubt effects the repeal of the 
enactments set out in their application to insti- 
tutions and endowments brought within the scope 
ot the Act. This repeal was within the power ot 
Legislature. When by a proper legislative delega- 
tion the State Government are vested with power 
to extend the operation of Act (19 of 1951) to 
particular institutions S. 5 would certainly be at- 
tracted to those institutions and to the extent to 
which provisions of this Act are made applicable 
to such endowments the enactments mentioned in 
3 a would cease to apply or would be overborne 
Bm this effect is not by virtue of the “legislative 
act ot t lie Government in notifying the institu- 
tion hut because the Legislature has so provided. 

It would be a true case of a conditional legis- 
lation whieh is within the powers of the I egjs- 
Injures in India. 71 Mad LW 222: (1958) 1 Ma«t 

&3) V| B B) M (Pr 'i? 177 ,2,: AU< ,95S M “ d 532 


Art. 245 — Non-legislative power —Delegation 

of, permissible. 

A Legislature is authorised to delegate a power 
winch ,s non legislative in character Sometimes 
he dc.cgalcd power may he in the nature of 
conditional legislation authorising an authority 
-such as the executive to determine the time of 
the commencement of on act and the area of it- 
application alter determining, it necessary rpri-iip 
facts. (1949) 2 Mud LJ 063: 1949 Mad \Y.N 733,' 
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51 Cri LJ C15: AIR 1950 Mad 243 (246, 247. 248) 
(Pt E) (Prs 6, 9) (DB). 

Arts, 245 and 246 — Power of Stale Legisla- 
ture to impose limitation on right of appeal — 
(Sales Tax — C. P. and Berar Sales Tax Act (21 
of 1947), S. 22 (1), Proviso — Validity). 

A person has no inherent right of appeal. It 
must be given by an express enactment and that 
is the scheme of all Acts, civil or criminal. The 
right, which is the creature of statute, is limited 
to the extent permitted by it. As the right of appeal 
is not an inherent right it cannot come under the 
category of fundamental rights. It is therefore, 
open to the Legislature to impose limitations on 
the right of appeal. AIR 1953 Nag 14. Ref. to. 

Hence, the proviso to S. 22 (1) of the C. P. 
and Berar Sales Tax Act is not ultra vires the 
State Legislature because it imposes a condition 
of payment of the tax with penally, if any, before 
an appeal is admitted. 1955 Nag LJ 49: (1955) 6 
STC 222: ILR (1955) Nag 137: AIR 1955 Nag 99 
(103) (Pt F) (Pr 15) (DB). 

Art. 245 — Legislature — Delegation of 

power by — Legislative policy and principle laid 
down — Orissa Municipal Act, 1950 (as amended 
by Orissa Act 19 of 1951), Section 417-B — Noti- 
fied area — Extension of provisions of Municipal 
Act to — Power given to Stale Government to 
select sections and apply them as modified to noti- 
fied area — Notification extending certain section 
but omitting Sections 4 and 5 therefrom — Noti- 
fication is valid. AIR 1961 SC 4. Disting. ILR 
(1961) Cut 347: (1961) 3 Orissa JD 238: AIR 1962 
Orissa 17 (19, 20) (Pt A) (Prs 6, 8) (DB). 

Art. 245 — Delegated or conditional legisla- 
tion — Bihar Buildings (Lease, Rent and Evi- 
ction) Control Act (3 of 1947), Seetion 1 (3) — 
Not ultra vires. 

The power given to the Provincial Government 
under Section 1 (3), Bihar Buildings (Lease, Rent 
and Eviction) Control Act, 1947, is not a case ol 
•delegated legislation but that of a conditional 
legislation and as such that provision of law or 
t lie Act itself is neither void nor constitutionally 
bad. 

All that has been left for the decision of the 
Provincial Government under Section 1 is to 
extend its operation to the areas which they think 
proper or to cut away its life to a period fixed 
and thereafter to extend it again if they so like. 
There is no power given to the Provincial Govern- 
ment in the case of this Act to cut away its life 
on making any modification in the provisions of 
the Act as originally enacted by the Legislature. 
AIR 1950 Orissa 50, Rel. on. 1956 BLJR 410: 1956 
Pat LR 291: AIR 1956 Pat 496 (500) (Pt B) (Pr 7) 
(DB). 

Art. 245 — Delegated authority — Extension 

of law. 

Extension of a law amounts to enacting a law; 
if such extension is done by an authority who has 
itself no power of legislation but only purports 
to act under a delegated authority, such exten- 
sion is not valid. Case-law Ref. 1955 Raj LW 
355: ILR (1954) 4 Raj 801: AIR 1954 Raj 224 (225, 
226, 228) (Pt D) (Prs 7, 20) (DB). 

7 (a). Power to refer eases to 
Special Court for trial. 

• Art. 245 — Power to direct offences or 

classes of olTences or classes of cases to be tried by 
special Court — Validity. Sec Public Safctv — 
Saurashlra State Public Safety Measures (Third 
Amendment) Ordinance (66 of 1919), S. 11. 1952 

Cri LJ 805: AIR 1952 SC 123. 


Art - 245 — Validity of Acts — Jurisdiction of 

Courts. See (Hyd) Special Tribunal Regulation 

56°4 f (DB) 8 F >* SeCti ° n 3 * AIR 1955 NUC ( H y d ) 

7 (b). Addition of new items to those 
specially mentioned. 

—Art. 245 — Orissa Essential Articles Control and 
Requisitioning (Temporary Powers) Act (1 of 1947) 
Section 3 — Power given to Government to add 
to items in schedule — Validity. See Orissa 
Essential Articles Control and Requisitioning (Tem- 
porary Powers) Act (1 of 1947), Section 3. AIR 
1952 Orissa 260. 

7 (c). Power (o exempt from provi- 
sions of an Act. 

Art. 245 — Land Acquisition Act, Section 17 

(4) — Power conferred on State Government to 
exempt case of urgency from application of Sec- 
tion 5-A — Does not amount to a repeal of Sec- 
tion 5-A. See Land Acquisition Act (1894), Sec- 
tion 4. AIR 1963 All 24. 

Art. 245 — Taxation law — Delegation of 

power to Municipal Corporation to select cases 
lor exemption and to determine manner of calcula- 
tion. See Constitution of India, Art. 110 (2). AIR 

1959 Cal 704 (DB). 

Arts. 245, 246, 14 — Extent of legislative 

powers — Right to except from operation of law 
particular class of persons — Classification 
must be reasonable — Equality between persons 

— Interpretation of — Mysore House Rent and 
Accommodation Control Act (30 of 1951), Sec- 
tion 20 is not unconstitutional. See Ibid, Art. 14. 
(1963) 1 Mys LJ 444. 

Art. 245 — Scope — Madras Sugar Factories 

Control Act (1949), as amended by Mysore Act 
(7 of 1954), Section 14 (4) — Validity — Levy of 
lax on entry of sugarcane within particular area 

— Selection of persons from whom tax is to be 
imposed — If can be delegated to administrative 
body. See Madras Sugar Factories Control Act 
(20 of 1949) as Amended by Madras Sugar 
Factories Control (Mysore Amendment) Act (7 of 
1954), Section 14 (4). AIR 1958 Mys 64 (DB). 

Art. 245 — Delegated legislation — Rent Con- 
trol legislation — Delegation of power to State Gov- 
ernment to exempt particular building or class of 
buildings from applicability of statute — Not void 
on ground of excessive delegation — East Punjab 
Urban Rent Restriction Act (3 of 1949), Section 3, 
does not confer any legislative power — Constitu- 
tional validity — Exercise of power of exemption 
does siot amount to the exercise of the powers of 
repeal — Exemption implies merely suspension of 
statute for the time being — Repeal implies obli- 
teration of statute. AIR 1951 Nag 58 (FB); AIR 
1959 Madh Pra 208; AIR 1960 SC 554 & AIR 1961 
SC 44, Rel. on. ILR (1962) 1 Punj 407: 64 Punj 
LR 1: AIR 1902 Punj 204 (210, 211, 213) (Pt A) 

(Prs 11, 13, 14, 15, 17, 18) (DB). 

Arts. 245 and 265 — Tax — Exemption from. 

Power to exempt from tax is sovereign legisla- 
tive power and no State can fetter its own much 
less the future legislative authority of its successor. 

ILR (1958) 8 Raj 700 and AIR I960 Raj 92, Rel. 

on. 1904 Raj LW 313: ILR (1964) 14 Raj 667: 

AIR 1964 Raj 205 (213) (Pt D) (Pr 31) (DB). 

7 (d). Extension of duration of Act. 

9 Art. 245 — Sub-section (5) of Section 1 of 

the U. P. Act (25 of 1947) — Provision authorising 
Government to extend duration of Act tor a further 
period is not ultra vires. Sec Houses and 
Rents - U. P. (Temporary) Accommodation 

Requisition Act (25 ot 1947), S. 1 (o). AIR 

All 48 (FB). 
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— Aft. 245 — Delegated Legislation — Essential 
Supplies (Temporary Powers) Act, 1946, S. 1. 

The question of delegation does not arise in 
the case of the extension of the period of dura- 
tion of the Essential Supplies (Temporary Powers) 
Act, 1946 as the intention in Sec. 1, sub-section 
3, enacting that the Act would cease to have effect 
on the expiration of the period mentioned in Sec- 
tion 4, India (Central Government and Legislature) 
Act, 1946, was that without any further action 
on the part of the Legislature the Act should 
continue to lie in force up to the end of the 
period during which the Indian Legislature would 
have powers to legislate under the Imperial Act. 
Once it is taken that the Legislature intended 
that and provided for it by legislation, it could 
not he said that there was as a matter of fact 
any further legislation. 53 Iiom LR 268: 52 Crl 
LJ 954: ILR (1951) Bom 626: AIR 1951 Bom 369 
(377, 378) (Pi E) (Pr 22) (DB). 

• Art. 245 — Legislation, 

Period during which Hyderabad Defence Regula- 
tion was operative — Lapse of Regulation — 
Temporary legislation — - Principles. See Hydera- 
bad Defence Regulation (1348 F), Preamble 1954 
Cri LJ 1093: AIR 1954 Hyd 129 (FB). 

Art. 245 — Delegated legislation — Douses 

and Rents — Madhya Bharat Stlian Myanalran 
Vldhun (1950). S. 1 (4), Proviso — Not ultra vires. 

The proviso to Section 1 (4j of the Madhva 

Bharat Slhau Mivunlran Vidhan which authorises 
the Government to extend the duration of the Act 
for a further period of two years from 30-6 1951 
is not invalid on the ground of delegation of legis- 
lative powers. AIR 1951 SC 184. Foil. 

The notilication ol the Government extending 
the Act is not Legislation; the fixation of the 

maximum duration of the Act is a legislative act 
of the Legislature itself, the elTect of the proviso 
to S. 1 (4 1 being to confer upon the Government 
the discretion to determine conditions necessary 
to give elTect to the legislative act of the Legis- 
lature providing for the extension of the Act for 
a lurther period of two years. ILR (1955) Madh 
Bha 406: AIR 1955 MB 177 (178, 179) (Pt B) 
(Pro 5, 6) (I)B). 

Art. 245 — Delegated legislation — Power 

conferred on executive to extend operation of Act 

— (Houses and Rents — M. B. Sllian Myantran 
Vidhan (15 of 1950), Section 2 (4)). 

Power conferred upon the executive Govern- 
ment to extend the operation of an Act is not a 
•delegated power of legislation but is merely sub- 
sidiary to the enforcement of the Act. Therefore, 
the order of the Madhva Bharat Government ex- 
tending the duration of the M. B. Sthan Nivantran 
Vidhan by two years under its Notilication No. 66 
(8) JJ 51, dated 26th March, 1951 in the case of 
Mhow Cantonment is not bad because it amounts 
to a delegated legislation. It was a conditional 
legislation when made. AIR 1952 Bom 16 and 
AIR 1952 Assam 69 (FB), Rcl. on. MI5LR 1954 
(Ch) 392: MBLJ 1955 DC 61: AIR 1955 MB 76 
(78) (Pt C) (Prs 28. 29). 

Art. 245 — Delegated or conditional legisla- 
tion — Power to extend operation or modify Act. 

The power to extend the operation of the Act 
beyond the initial period mentioned in the Act 
prima facie is a legislative power. It is for the 
Legislature to state how long the particular legis- 
lation will he in operation. That cannot be left 
to the discretion of some other body. The power 
to modify an Art of Legislature without any limi- 
tathjii on the extent of power of modification is 
undouhtedlv legislative power. Where the power 
to extend and tin* power to modify are given by 
the same provision, they are one power and not 
iV a. 4 ) Fn.D 86. 


two separable powers. Where the Legislature 
passes a temporary Act and specifies the period for 
which it will be initially in force, and then gives 
power to some other body to extend it withoul 
specifying the period up to which it can be ex- 
tended, the power ol extension is purely a legisla- 
tive power and cannot be delegated. But where 
the Legislature passes a temporary law and fixes 
a maximum period for its continuance, hut in the 
first instance applies it for a period shorter than 
the maximum period, and also provides a machin- 
ery for its extension from time to time up to the 
aggregate period, the power of extension so given 
is not delegated or condidional legislation. It is 
merely a method for reaching the maximum period 
by instalments to be worked out in a particular 
manner. But where along with this power of 
extension within the maximum fixed bv the Legis- 
lature. the power ol modification is also given the 
two become one power and as the power of 
modification is essentially a legislative power, the 
extension would be invalidated even though there 
may be no actual modification. AIR 1949 FC 
175 and AIR 1951 SC 484, Rel. on. 1954 Raj LW 
587: ILR (1954) 4 Raj 958: AIR 1954 BaJ 252 
(259, 260) (Pi F) (Pr 30) (DB). 

7 A. Temporary legislation. 

See Note 7 id). 

8. Subordinate and ancillary legislation. 

® Art. 245 — Rules framed under delegated 

authority — Validity — Test. 

Per Shah and Sikri, JJ. . — When power ta 
f rame rules is coni erred by the Act upon the 
State Government tli.it power may be exercised 
within the strict limits ol the authority conferred. 
Il in making a rule the State transcends its auth- 
ority. the rule will he invalid, lor statutory rules 
made in exercise of delegated authority are valid 
and binding only if made within the limits ol 
authority conferred. Validity ol a rule whether 
it is declared to have elTect as if enacted in the 
Act or otherwise is always open to challenge on 
the ground that il is unauthorised State of Kerala 
v. Charia Abdulla and Co., (1965) 2 SCJ 461: 
(1965) 2 ITJ 351: (1965) 16 SIC 875: 1965 her 
LJ 9113: (1965) 1 SCWR 680: AIR 1965 SC 1585 
(1589) (PI B) (Pr 14). 

• A|, L 245 — Mines and Minerals (Regula- 

tion and Development Act (1948) (as it was before 
its amendment by Ad 77 of 1957), Sec tion 5 (1) 
— Mineral Concession Rules (1949), Rules 37, 3S 
and 48 — Transfer and assignment of mining 
lease — Word ‘grant’ used in Section 5 — Mean- 
ing of — Rules 37 and 48 are infra vires — Peti- 
tioner acquiring colliery in transgression of these 
rules — He cannot question about constitutional 
validity of Rule 39. Biswanath Prasad v. Union 
of India, 1965 BLJR 621: AIR I9G5 SC 821 (824- 
825) (PI B) (Pr 10). 1 ^ 

• Art. 245 — Foreign Exchange Regulation 

Act (7 of 1947), Sections 8 (l| and 23 (I ,\l — 
Subordinate legislation — Question regarding date 
when il can he said to have been passed and 
date when il has come into effect— Determination 
of — Notifications under Section 8 (li bv Centra] 
Government and Reserve Bank of India — Con- 
travention of, bv foreigner — Prosecution under 
Section 8 ( 1 > read with Section 23 ( 1 -\| — 
Absence of knowledge of Notification not a valid 
defence — Absence of statutory requirement as 
to mode of publication — Publication in Gazette 
uf India is effective to give notice ol it to per- 
sons concerned - AIR 1964 Rom 274. Reversed. 
State of Maharashtra v. M. |J George 1965 fit 
Crl LJ Ml: (l!)f,r>) 1 SCWR 4 .'ill: MOBSl | SC4 
750: (1005) 35 Com Cas 567: 07 Com LR 583, 
1005 SCO 735: (1900) 1 SCJ 303 : 1000 Mad U 
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ICpI) 248: AIR 1985 SC 722 (742, 743) (Pt B) 
fPrs 44, 45, 46). 3 

® Art. 245 — Rules framed under U. P. 

Panchayat Raj Act, Rule 84 — Scope of Section 
49 (4) Criminal case — One of parties belong- 
ing to place outside — Constitution of Bench — 
Rule 84 is ultra vires. See U. P. Panchayat Rai 
Act (27 of 1947), S. 49 (4). 1955 Cri LJ 1010: 
AIR 1955 SC 435. 

® 245 — Ancillary or subsidiary legisla- 

tion. See Ibid, Sch. VII, List I, Entry 97 AIR 

1965 AH 420 (FB). 

■ Art. 245 — Subordinate legislation — • Rule 44 
U. P. Sales Tax Rules, 1948 in so far as it presc- 
ribes as to what amounts to turnover, is beyond 
rule-making power of State Government. See 
Sales-tax — U. P. Sales-Tax Rules (1948), Rule 44. 
AIR 1964 AH 176 (DB). 

® Art. 245 — Delegated legislation — Reasona- 

bleness — Justiciable standard. 

It is a fundamental principle of our law that 
rules or regulations or orders made under a power 
conferred by the Legislature upon a subordinate 
authority must be reasonable. This furnishes a 
(justiciable standard for the Courts to apply to all 
subordinate legislation. By this wholesome rule 
no subordinate legislation may make rules and 
regulations which may be considered unreasonable. 
Public interest is thus safeguarded and the 
arbitrariness of executive bodies is thus curbed 
and controlled. AIR 1951 All 674 (FB), Ref. 

Bhushan Lai v. State, (’52) 1952 All WR (HC) 
327: 1952 AH Cr R 84: 1952 All LJ 412: 1952 Cri 
LJ 1676: ILR (1953) 2 AH 226: AIR 1952 A11 866 
(870, 871) (Pt B) (Pr 33) (FB). 

• Art. 245 — Power to make rules and regu- 

lations within definite limitations — Conferring of 
power on specific officials — Act compete in itself 
— Does not offend rule against transfer or dele- 
gation of legislative powers. Ramkrislian v. 
State, 1951 All LJ 64 : 52 Cr LJ 333: 1951 AH WR 
(HC) 128 : 1951 All Cr! R 23: ILR (1952) 1 All 
376: AIR 1951 A11 181 (191, 192, 194, 195) (Prs 40, 
49, 57, 60) (FB). 


(PB )/ 9 ° f 1939,1 S * 3 * 1958 Andh Pra 

c ^ rt .‘ 2 1 5 — Rule makin £ power — Extent of. 
bee Sales-tax — Assam Sales Tax Act (57 of 

1947), S. 52 (1). AIR 1959 Assam 216 (DB). 

—Art. 245 — Rule-making power — Arbitrary 
exercise - Rule of pith and substance — Applica- 
bUHy Assam Land and Revenue Regulation* 
n. 12 If ultra vires — (Assam Land and Re- 
venue Regulation (1 of 1886), Ss. 16 and 155 (II 
and R. 12). 

Where the Legislature confers on a person or 
body of persons large powers for the purposes of 
administering an Act, it normally prescribes the 
principles on which these powers are to be exer- 
cised. If there are no rules for guiding and con- 
trolling the exercise of discretion by the person 
or by body of persons, the power is regarded as 
arbitrary and even unreasonable. 

The State Government when exercising its rule 
making power performs a legislative function. 
When it confers on itself power which is abso- 
lutely unfettered, it exposes itself to the criticism- 
that arbitrary power has been assumed. The rule 
of pith and substance which provides the test 
for determining whether the impugned Act is 
within its legislative competence or not would 
apply when the question is whether the rule* 
making authority has exceeded its powers. It is 
the substance and not the form that would pro- 
vide the answer to the question. 

The direction in R. 12 which allows the State 
Government to settle a fishery otherwise than by 
sale and makes the order of settlement by the 
State Government final, is inconsistent with S. 16 
and as such ultra vires the State Government and 
therefore, invalid and unenforceable. AIR 1953 SC 
309, Foil. ILR (1955) 7 Assam 510: AIR 1956 Assam 
48 (50, 51, 52) (Pt B) (Prs 8; 9; 12) (DB). 

[Overruled in AIR 1957 SC 377.] 


•Art. 245 — Delegated Legislation 


Civil 


—Art. 245 — Delegated legislation — Power of 
making rules conferred by Act. 

Desai, J. : — What is delegated legislation ? If, 
a Legislature, while legislating in respect of a 
certain matter, confers powers to make rules in 
respect of that matter on some authority, it can- 
not be said to be delegating legislative powers. 
If what the legislature does, amounts to law in 
respect of that matter, it cannot at the same 
lime amount to delegated legislation. When an 
authority makes rules in exercise of the powers 
conferred upon it by the legislature the Act is 
the real authority behind the rules and the Legis- 
lature retains control over the authority and the 
rules. So long as it retains control it cannot be 
said that it has delegated the power. ILR (1952)2 
AH 360 : 1952 Cri LJ 1119: AIR 1951 AH 44 (51, 
52) (Pt D) (Pr 12) (DB). 

— Arts. 245, 14, 19 — Andhra Inams (Abolition 
and Conversion into Ryotwari) Act (37 of 1956), 
S. 17 — Rules under R. 16 — Validity — Rule 
granting power to issue injunctions to prevent 
eviction ot tenants entitled to protection — Rule 
whether made beyond rule making power of 
Government — Rule whether hit by Arts. 14 and 
19 of the Constitution or void as illegal delega- 
tion of legislative power. See Tenancy Laws — 
Andhra Inams (Abolition and Conversion into 
Ryotwari) Act (37 of 1956), S. 17. AIR 1962 Andh 
Pra 220. 

• Art. 245 — Subordinate or ancillary legisla- 

tion. See Sales Tax — Madras General Sales Tax 


P. C. (1908), S. 9. 

The principle that whenever power is conferred 
upon the Legislature to pass laws in a field men- 
tioned, the power carries with it the power to 
pass law’s on matters which may be called sub- 
sidiary or ancillary' cannot possibly be applied 
w T here subordinate powers of legislation are con- 
ferred upon a body, w’hether it may be Municipal 
lity which is empowered to make bye-laws, or it 
may be the Central Government itself, empower- 
ed to provide by an order for regulating the pro- 
duction, distribution and supply of, and trade and 
commerce in, essential commodities like cotton etc. 
It cannot act beyond the pow’ers, except, of course 
to the extent that any other pow'ers which it takes 
upon itself are justified by the doctrine of impli- 
ed powers; but where the doctrine of implied 
powers cannot be availed of, it is not permissible 
to a body, to w'hich powers of subordinate legis- 
lation have been given, to say that the power 
which has been given to it carried with it whal 
may be called subsidiary or ancillary .powers of 
operating beyond the field within which it can 
operate : AIR 1941 FC 16 and AIR 1951 Bom 210, 
Ref. 53 Bom LR 689 : 21 Bom Cr C 189 : 52 Cri 
LJ 1381 : ILR (1952) Bom 105: AIR 1951 Bom 397 
(401, 403) (Pt B) (Prs 5; 10) (DB). 

Art. 245 — Subordinate or ancillary legisla- 
tion — Validity — Power to make rules — Enu- 


I1UU * UUU11J ■ tv - — — — 

meralion of particular power does not curtail 
general power to make rules for carrying out pur- 
poses of Statute — Rule 7 framed under Bengal 
(Rural) Primary Education Act Intra vires — 
Bengal (Rural) Primary Education Act (7 of 1930/ 

Ss. 66 (1) and 23 (1) (g). 

The enumeration of particular powers m ** 
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Act does not in any way curtail the general power 
given under the Act to make any rules for the 
purposes of carrying out the purposes of the Act, 
provided such rule is not inconsistent with the 
provisions of the Act. Whatever may fairly be 
regarded as incidental to, or consequential upon, 
those things which the Legislature has authorised 
ought not, unless expressly prohibted, to be held, 
by judicial construction to be ullra vires. A 
subordinate legislation should be invalidated only 
If such reasonable construction in favour of its 
vires is not possible. (1958) 1 WLR 546 and 

(1898) AC 720 and AIR 1945 PC 156 and (1880) 
6 AC 473, Rel. on. 

Rule 7 of the Rules framed under Bengal 
(Rural) Primary Education Act dealing with ap- 
pointment and transfers of primary school teachers 
is not ultra vires the Act. The transfer of primary 
teachers comes within the purposes of the Act. 
The Preamble of the Act makes it clear that the 
object of the Act is the better “management and 
control of primary education” in the State. In 
proper circumstances, the transfer of a teacher 
from one school to another may be conducive to 
a better management of the system (if education 
through particular institutions. It is also evident 
that any such provision will not be inconsistent 
with the provisions of the Act. If the Board can 
make a new appointment which would include 
the power of dismissal, it would be of little avail 
to contend that the purposes of the Act would 
be defeated if the Board gets the power to trans- 
fer. Alternatively, even though the power to 
transfer may not be directly included in the 
power to appoint, it may be regarded as ancillary. 
Thus, an appointment involves the question of 
suitability. If after appointing a teacher to a 
particular school, the Board finds th.it he would 
be more suitable for another institution, it can- 
not be said that the Board should not have the 
power to transfer him to make an effective use 
of the power to appoint given to it by the 
statute. AIR 1964 Cal 5G8 (571) (Pt A) (Prs 13 
lo 15). 

Art. 245 — Delegated Legislation — Subor- 
dinate or ancillary legislation — Rule-making 
power In statute — Rules made under — Non-re- 
cital of section under which it Is made — Vali- 
dity. 

In order to justify a Rule, the Rule itself need 
not show on its face under what particular sec- 
tion of the Act it is being made. So long as the 
Rule can be justified under the rule-making 
power, the non-recital of the fact that it has 
been so made will not make the Rule bad or 
invalid. 65 Cal WN 670: 1LR (1961) 1 Cal 501: 
AIR 1961 Cal 217 (220) (Pi B) (Pr 20) (DB). 

• Art. 245 — Delegated legislation — Rule- 

making power — Delegation — Rules. 

Delegated legislation, confers on Governmental 
authorities the pow-er to supplement the provi- 
sions of a statute by the making of rules which 
can be divided into three categories. 

In the first category, the rules are an integral 
part of the statute. If there is any inconsistency 
between the provisions, the ordinary rules of 
interpretation will come into play. In the second 
category the legal consequences are the same as 
in the first. In the third category, the rules 
made are only in furtherance of the provisions of 
the Act, and therefore, they must confine them- 
selves within the four corners of the Act AIR 
1954 Cal 436 and AIR 1956 Andhra 232, Foil. AIR 
I960 Cal 296 (297) (Pt C) (Pr 6). 

Art. 245 — Delegated legislation — Coal 

Mines Provident Fund and Bonus Schemes Act 
11948), S, 9 — Validity, 


The legislative body instead of prescribing the 
precise penalty may lay down the limit or 
standard, leaving it to the non-legislative body 
to prescribe the penalty within such limits or in 
accordance writh the standard laid down. In 
such a case where the non-legislative body avails 
itself of the power, it cannot be said that it has 
exceeded limits. Section 9 is not ultra vires and 
S. 70 of the scheme is not an unconstitutional 
exercise of a delegated power. (1959) 1 Lab LJ 
587 : 63 Cal WN 147 : AIR 1959 Cal 208 (211, 212) 
(PI B) (Pr 12). 

Art. 245 — Doctrine of ancillary or subsidiary 

powers — Provision whether incidental or ancil- 
lary to effective legislation on subject. 

What is incidental or ancillary in a given case 
must depend upon the main legislation and the 
circumstances of the particular case. It is in 
the last analysis a question of degree and it is 
not possible to lav down any hard and fast rule 
on the basis of which it can be said that a 
particular provision is necessarily incidental to 
effective legislation or not. But one thing is 
certain that the question of incidentally must be 
determined ab extra, irrespective of Parliamentary 
assumption on the matter. The provision must 
be regarded in its true nature and character and 
it must be ascertained having regard to the 
object or purpose of the provision as also the 
effect produced by it as to whether it is really 
and truly a provision relating to an ancillary or 
subsidiary matter or whether under the guise of 
making a provision on an ancillary or subsidiary 
matter what it really seeks to do is to trespass 
into some other field. (1914) 19 CLR 298, Rel. 
on. (1965) 16 STC 329: AIR 1965 GuJ 60 (67) 
(Pt F) (Pr 12) (DB). 

Art. 245 — Delegated legislation. 

Buie making power conferred upon any other 
body or authority is a form of delegated legisla- 
tion. ILR (1956) Hvd 58: AIR 1956 Hyd 35 ( 38) 
(Pt E) (Pr 16) (DB). 

Art. 245 — General Clauses Act (1897), S. 21 

• — Where rules are to be framed for “carrying 
out the purpose of the Act" such rules cannot 
travel beyond four corners of the Act itself — 
Interpretation of statutes — Statutory rules — 
Vires. See General Clauses Act (1897), S. 21. AIR 
1956 Hyd 35. 

• Art. 245 — Legislation — Subordinate legis- 

lation — Publication. 

Per Palnitkar; J.— In the case of subordinate 
legislation the general rule is that the legislation 
must be published properly and in the manner 
considered best adapted lor the purpose of infor- 
ming the persons concerned. Pannalal Lahoti v. 
State of Hyderabad. ILR (1954) Hyd 441: 1954 
Cr LJ 1093: AIR 1954 Hyd 129 (138) (Pt F) 
(Pr 44) (FB). 

Arts. 245 and 240 ■ — Cochin Abkari Act (1 of 

1077 M. E.), Ss. 69, 29 — Validity — There is 
conflict between S. 69 read with S. 29 of the Act 
and Arts. 245 (1) and 247 (3) of the Constitution 

— G. O. Ms. No. 253/63 Rev., dated 25-3-1963 is 
illegal and has to he struck down. See Ibid, Art. 
372. AIR 1965 Ker. 8. 

Art. 245 — M. P. Agricultural Produce Mar- 
kets (Validation) Act, 1962 (12 of 1962), S. 3 

— Madhya Pradesh Agricultural Produce Markets 
(Validation) Ordinance (2 of 1962) — Both en- 
actments purporting to validate executive action 
taken under statute are not incompetent — Legis- 
lature has plenary powers to make laws regard- 
ing matters covered by entry in legislative list 
of Constitution ~ Such validation is ancillary 
legislative power. See Madhya Pradesh Agricub 
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tural Produce Markets (Validation) Act 1062 <19 
of 1962), S. 3. AIR 1905 Madh Pr. « (DB). 1 

—-Art. 245 — Subordinate Legislation. 

or, ii /T llC 1 , and ’ besides the common law 
and statute law includes Orders in Council, rules 

regulations or bye-laws, made under statutory 
powers, which are compendiously described by 
the term subordinate legislation. So far as bye- 
laws conforming with prescribed form are con- 
cerned, their validity depends upon the question 
of their reasonableness, or of their consistence 
with the general law or with the statute under 
which they are made. Rules made under a rule 
making power conferred by a statute, are, on 

u- *. n , d ; parl a,Kl Parcel of the statute it- 

in- A«V. M, C 694 : ,LR M057) Madh Pra 117: 

LJ ,n 8 f° : 1957 Jab LJ 1057: AIR 1058 
Madh Pra 193 (104, 195) (Pt A) (Pr 4) (DR). 

Art. 245 — 


v , . . 4 0-A, c. P. and Berar Motor 

Vehicles Rules, 1940— Validity— Whether in excess 


of rule making power — (Motor 
(1939), S. 08 (1)). See C. P and 
Vehicles Rules (1940), R 49- A. AIR 

Pra 193. 


Vehicles Act 
Berar Motor 
1958 Madhya 


Arts. 245 and 240 — Subsidary and ancillary 

Competency of State Legislature to 


legislation 


• ' — V | UM, IU 

enact law for forfeiture by State of sales-tax ille- 
gally collected. See Ibid, Sch. 7, List 2, Entry 
54. AIR 1963 Mad 110 (I)R). ’ V 

- Art 245 — Subsidiary legislation — Orissa 
Essential Articles Control and Requisitioning 
( temporary Powers) Act (1 of 1947), S. 3 — De- 
legation to subordinate agency of ancillary power 
to make regulations and rules for administering 

!j lc ArL . Soc ° rissa Essential Articles Control and 
Requisitioning (Temporary Powers) Act ft of 
194<), S.3. AIR 1952 Orissa 200. 

— — -Art 215 — Subordinate legislation — Bihar 
High Schools (Control and Regulation of Adminis- 
t rah on) Act 1 1.3 of 19601. S. 8 (I, and (3) - 
Ihhar Government Notification No. 1400. dated 
13-5-1903. issued in exercise of I lie powers confer- 
red b v S. 8 (1) — Notification purporting to am- 
end previous Resolution of 1958 — Contention 
that State Govt. purported to amend Resolution 
ot 1958 of Education Dept, (which had force of 
statutory rule) under S. 8 (2). by administrative 
ac turn and not by making a rule in accordance 
with procedure prescribed by Ss. 8 (1) and 8(3) 
and hence amendment made bv notification was 
legally invalid — Held, the Notification was not 
in the nature of administrative action of Stale 
Go\l. bill it was piece of subordinate legislation 
by the Govl. ol Bihar bv taking • recourse to the 
rule-making power conferred under S. 8 (1) and, 
as legislative requirements under Ss. 8 (1) and S 
(3)._ had been complied with. Notification dated 
13-.‘) 1903. was legally valid — Bihar High Schools 
(Control and Regulation of Administration) Act 
(13 ol I960). S. 8 (1) and (3) — Bihar Govt. 
Notification No. 1 4(30 , dated 13-5-1963, purporting 
to amend previous Rules of 1958 — Validity. 
Bihar Govt. Notification No. 1460, dated 13-5-1963 

— Validity. 1964 RLJR 722. 

Art. 245 — Capital ol Punjab (Development 

and Regulation) Act (27 of 1952), S. 22 (3) 

Provision of laying rules before Houses of State 
Legislature — ERecI of — Rules to be treated as 
sections for all purposes. See Capital of Punjab 
(Development and Regulation) Act (27 of 19 V2) 

S 22 (3). AIR 1964 PunJ 533 (DR). ' * 

Art. 245 — Suit for injunction against Market 

Committee restraining it from recovering market 

was illegal and ultra 
vires — Jurisdiction of civil Court not barred — 


?• a 1 ,D tr ,l vires of s - 31. See Civil P C M9081 
S. 9. AIR 1962 Punj 426 (DB). ' h 

—Scope — Separation of executive 
and judicial functions under Gram Panchaylt 

50 orihVr 3 ' 1 ?, °S ~ Direclive Principles of A^l 

tion W Gons ltutl0n Act not ultra vires Constitu- 

aT r of an i 9 ^ alS G - lm Panchayat 

Punj 149 (DB)?' CrI U 796 : 1957 

i*TT^ rl ; 24 f,.— Power of Parliament to enact 

ol AbducU-d p" R C, " Z fS ou,side In <Jia -Section 7 
t - V fdiiv T (Recovery and Restoration) 
o a * * See Ibid, Art. 19 (I) M) iqu 

Cri LJ 1313 : AIR 1952 Punj 309 (FB). 

9. Retrospective laws 


(*) 


Power of legislature to make retrospec- 
tive laws. H 

(h) Retrospective 
legislation. 


operation of delegated 



Art. 245 


9. Retrospective laws. 

- Ex post facto legislation 


Mean- 


and h fak^ n f ! ‘ Ha 3 8W ° r 3 ru,e looks back 
f l account certain events that have 

, , pli,ce d " es not necessarily mean 

ft ,'! law or rule operates or arts from a 

, ! , b erlo , r lo l,s Promulgation. A law or rule 
n . \ take into account the previous events or facts 
1)U( ni.iv nevertheless, operate only prospectively 
as ,I ! om ,,lc dale ol its promulgation. A more ac- 
curate expression to he used to describe a law 
v. Inch acts or operates as from a date anterior 
o its promulgation would be retroactive legisla- 
tion or ex post facto legislation’. Such ex post 
lacto legislation may either take away the rights 
created bv previous transaction or validate what 
was in its inception invalid. Commonest form of 
ex post facto legislation is one which validates 
what was in its inception invalid. 1963 Mvs LJ 


(Sup) 525 : AIR 
(Pr 42) (DR). 


19G3 Mys 265 (274) (Pt B) 


Arts. 245 and 309, 

Laws — Amendment to 


Proviso — Retrospective 
statutory rules — Mysore 
Probationers Rules, 1959 


Recruitment of Gazetted 

— Mysore Gazetted Probationers ( Special PRiife* 
1960, R. 9 — Prospective rules creating no obliga- 
tion on statutory bodies — Mandamus — Main- 
tainability — Constitution of India, Art. 226. 

An amendment to a statute or a rule can bo 
characterised as retrospective if it brings about 
deprivation or impairment of any vested right 
acquired under the existing laws or creates a 
new obligation or imposes a new duty or attracts 
a new disability in respect of transactions or con- 
siderations already past. 

Held, that the amendments to the Mysore Re- 
cruitment of Gazetted Probationers Rules, 1959 
were prospective and the petitioner’s difficulty 
was not a disability which could make the amend- 
ments retrospective; (ii) since the petitioner had 
not acquired any right to the post of a Gazetted 
Probationer when the Governor made amend- 
ments to the Special Rules of 1960, the possibility 
of the petitioner not being able to attain the post 
of a Gazetted probation© \ bv diiect recruitment, 
by reason of the maximum age limit being low- 
ered could not amount to the creation of a new 
disability in respect of a past transaction or 
consideration; (iii) The writ of mandamus sought 
was a purposeless mandamus and could not issue. 
As the Public Service Commission had no power 
to make any selection of the persons to be ap- 
pointed as Gazetted Probationers after the Gover- 
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nor amended the Special Rules, there was no 
statutory duty on the part of the Commission to 
make a selection the performance of which could 
be compelled by mandamus. 1963 Mvs LJ 
(Sup) 261: AIR 1963 Mys 263 (264, 265) (Pr's 2, 3, 
4) (DB). 

9 (a). Power of legislature to make retrospective 

laws. 

• Arts. 245, 368 — Constitution (17th Amend- 
ment) Act 1964, S. 3 — Validity — Power to uui- 
end Constitution if can be exercised retrospecti- 
vely — Act not unconstitutional on ground that 
It validates Acts added to Ninth Schedule but 
declared invalid. 

Per Gajendragadknr, C. J. Wanchoo and Raghu- 
bar Dayal, JJ. : 

It cannot be urged that inasmuch as the im- 
pugned Act purports in substance to set aside 
the decisions oi Courts of competent jurisdiction 
by which some of t lie Acts added to the Ninth 
Schedule have been declared to be invalid, it is 
unconstitutional. Legislative power to make laws 
in respect ol areas entrusted to the legislative 
jurisdiction of different legislative bodies, can be 
exercised both prospectively and retrospectively. 
The constituent power conferred bv Art. 368 on 
the Parliament can also be exercised both pros- 
pectivelv and retrospectively. On several occas- 
ions, legislatures think it necessary to validate 
laws which have been declared to be invalid bv 
Courts ol competent jurisdiction and in so doing, 
they have necessarily to provide lor the intend- 
ed validation to take efTect notwithstanding any 
judgment, decree or order passed by a Court of 
competent jurisdiction to the contrary. Sajpin 
Singh v. Slate of Rajasthan, (1965) 1 SCA 875 : 
(1965) 1 Mad LJ (SC) 57: (1965) 1 SCJ 377: 
(1965) 1 Andh \VR (SC) 57: (1965) 1 SCWR 593: 
AIR 1965 SC 845 ( 854) (PI C) (Pr 16). 


• Art. 245 — Power of State Legislature to 

legislate laws having retrospective elTect — Legis- 
lative competency when law is enacted if suffi- 
cient — Sales Tax — Madras General Sales Tax 

Provisions) Act (11 of 1963), S. 2 (1) — 
— ElTect of declaration under Central 
of 1952, as regards hides and skins — 
alTect legislative competency of State to 
enact provision relating to pre-Constitution Act — 
Section not invalid lor want of President’s as- 
sent. See Sales Fax — Madras General Sales 
Tax (Special Provisions) Act (11 of 1963), S. 2 
(1). AIR 1964 SC 1729. 


(Special 
Validity 
Act LI I 
Did not 


• Art. 245 — Orissa Government Notification 

dated 1st July, 1947 granting exemption in res- 
pect of gold ornaments in exercise of powers un- 
der S. 6, Orissa Sales Tax Act (1947) — S. 2 of 
Validation Act is not ultra vires on the ground 
that it withdraws exemption with retrospective 
elTect. See Sales Tax — Orissa Sales Tax Valida- 
tion Act (7 of 1961), S. 2. AIR 1964 SC 1581. 


• Arts. 245 and 246 — Competency of Legis- 

lature — Retrospective Laws — Action taken un- 
der law which is void because of its contraven- 
tion of fundamental rights — Legislature can pass 
law retrospectively validating such action. 

Where a law is invalid for the reason that it 
lias been passed by a Legislature without legis- 
lative competence, and action is taken under its 
provisions, the said action can be validated by a 
subsequent law clothed by the same Legislature 
alter it is clothed with the necessary legislative 
power. If the Legislature can bv retrospective 
legislation cure the invalidity in action taken in 
pursuance of laws which were void lor want of 
legislative competence and can validate such 


actions by appropriate provisions, the same power 
can be equally effectively exercised by the Legis- 
lature invalidating actions taken under laws which 
are void for the reason that they contravened 
fundamental rights. The infirmity proceeding 
from lack of legislative competence as well as 
the infirmity proceeding from the contravention of 
fundamental rights lead to the same result and 
that is that the offending legislation is void and 
non est. Hence, it is not correct to say that 
where the contravention of lundamental rights 
is concerned, the Legislature cannot pass a law 
retrospectively validating actions taken under a 
law which was void because it contravened 
fundamental rights. AIR 1959 SC 648, Expl., 
Case Law Ref. West Ramnad Electric Distribu- 
tion Co., Lid. v. Slate ol Madras, (1964) 1 SCJ 
484: (1904) 1 Mad LJ (SC) 126: (1964) Andh WR 
(SC) 126 : (1963) 2 SCR 747: (1963) 2 SCA 422: 
AIR 1962 SC 1753 (1760; 1761) (Pi C) (Pr 16). 

• Art. 245 — Laws affecting vested rights. 

The legislature can interfere with the vested 
rights ot persons in the exercise of its legislative 
power. I hat is not adjudicating between the 
parties affected by the Act. Kochuni v. State of 
Madras and Kerala, 1960 Kcr LJ 1077 : 1960 Ker 
LT (SC) 31 : (1960) 2 SCA 412 : (1960) 3 SCR 
887: (1961) 2 SCJ 443: AIR 1960 SC 1080 (1109, 
1110) (PI O) (Prs 76, 78). 

—Arts. 245, and 19 (g) (f) — Court-fees Act 

(1870), S. 37 — L. P. Court-fees (U. P. Amendment) 
Ordinance (2 of I960), S. 2 — Retrospective legis- 
lation affecting right to file appeal on payment of 
courl-lces — Constitutional validity — Appeal 
liled on payment ol proper court fee, pending on 
date of promulgation of Ordinance — Demand for 
additional court-fee according to Ordinance, 
whether contravenes Art. 19 (1) (I) of the Cons- 
titution. See Court Fees Act (1870), S. 37. 1962 
All LJ 480. 


Art. 245 — Scope — Arts. 123. 246 and 248 

— I. lied of. See Administration of Evacuee Pro- 
perty (Chief Commissioners Province) Ordinance 
(12 of 1949). AIR 1957 All 561 (DR). 

^ rl ; 245 — Retrospective lew of tax. See 
Sales Tax — Madras General Sales Tax Act (9 
ol 1939), S. 3 (As Amended in 1955). AIR 1958 
Andh Pra 558 (DR). 


Art. 245 — Legislation with retrospective effect 

— Competence of Stale Legislature. 

The Legislature ot a State is a sovereign autho- 
rity* in the sphere of legislation on State subjects, 
and in the exercise of that authority it has com- 
petence to enact legislation with retrospective 
died. 59 Rom LR 274: ILR (1957) Rom 420 : 
AIR 1957 Rom 130 (133) (Pt C) (Pr 7). 

[Reversed on another point in AIR 1963 SC 
358. J 


Art. 245 — Legislature — Powers of Unless 

there is a compelling public necessity the k-gis- 
Lituie cannot pass an Act having retrospective 
operation. 55 Cal \VN 433: AIR 1951 Cal 85 
(88) (Pt C) (Pr 34). 

1 Reversed on another point in AIR 1954 SC 92.] 


Art. 245 — Retrospective 

authority competent to make 
to lake effect retrospectively 

(Hyd) 2368 (DB). 


l nw — Legislative 

law', can make it 

AIR 1955 NUC 


— Art. 245 — Enactment of new rule of 
with retrospective effect — It 


of legist 


law 

f ... * s proper exercise 

alive I unction within the competence of 


?. ,a ^ e j£*j sla i ure - ,LR ( 1954) Hyd 766 : AIR 1955 
Hyd 2o7 (258, 259) (Pt B) (P r 6) (DB). 


1366 


CONSTITUTION OF INDIA (1950), Art. 245, Note 9 (a) 


Arts . 245 and 246 — Retrospective imposition 
K lax .-.Validity. See Kerala Luxury Tax on 

IlR a i C 0 O 66 ( Ker 46.° n) ^ ' 9 ° f 1964 >- ' P^amWe. 


Art. 245 — The fact that transfer of cases un- 
der S. 10, Criminal Law Amendment Act would 
amount to retrospective legislation would not 
make the Act invalid — Law made by Parlia- 
ment cannot be impeached merely on ground 
that it operates ex post facto. Sec Criminal Law 
Amendment Act (1952), S. 10. 1954 Cri LJ 1739 : 

AIR 1954 Madh B 206 (DB). 

Art, 245 — Power of legislatures to make 
retrospective laws — Extent of. See Ibid Art 
20. AIR 1952 Madh B 181 (DB). 

* Art. 245 — Madhya Pradesh 
(Vyapar Viniyaman) Nivamavali 


Tendu Patta 
Sanshodhan 


Adhyadesh (1965), (Ordinance No. 3/65), S. 3 — 
Constitutional validity — Ordinance is not in- 
valid — It is not repugnant to an existing law’ 
and is not a colourable legislation — Even though 
it retrospectively validates certain Acts it is with- 
in competence of State Legislature. See Madhya 
Pradesh Tendu Patta (Vyapar Viniyaman) Niyam- 
avah Sanshodhan Adhyadesh (1965), (Ordinance 
No. 3/65). AIR 19G6 Madh Pra 110 (DB). 

■ Art. 245 — Power to enact retroactive legis- 
lation. 

Subject to any limitation imposed by the Cons- 
titution, Parliament and State Legislature can 
gi\e to their laws, otherwise valid retrospective 
or prospective operation. AIR 1961 SC 1486 and 
AIR 1 954 1«)8; AIR 1958 SC 468 and AIR 

1961 SC 1531, Rel. on. ILR (1963) Madh Pra 
985: 1962 MPLJ 849: 1962 MPC 321: 1962 Jab 

LJ 987 : AIR 1962 Madh Pra 342 ( 348) (Pt D) 
(Pr 13) (DB). 117 

“"Art. 245 — Retrospective law incidentally 

putting an end to finality of decision of Court 

No judicial power is exercised bv legislature — 
Law not bad on that account. 1962 MPC °16 * 

1962 Jab LJ 725: ILR (1963) 
MP 737 : AIR 1962 Madh Pra 245 (250; 251; 252) 
(Pt A) (Prs 11, 13, 14. 15) (DB). 

Art. 245 — Retrospective operation — ■ Mat- 
ters to be taken into account. See Madhva Bha- 
rat Interest Act ( 1 - of 1956), S. 3. AIR 1958 
Madh Pra 21 (DB). 


anterior to 26th January, 1950. AIR 1954 Sfl 

i&uffi iul\ SUb"' a,r 1958 M * d " 


Art. 245 — Power of legislatures. 

The powers of legislation given to the Parlia- 
ment or to the Legislatures of the State are very 
wide as indicated in Art. 245, and it cannot be 
doubted that a sovereign Legislature has power 
to enact prospective as well retrospective laws. 
Bn , Bhukan v. S. D. O., Siwan., 1954 BLJR 513 1 

33 Pal 090 : 1955 Pat 1 f 34 * ( Pl Z-b)(Pr27) 

1 ^ 6 ). 

Art. 245 — Administration of Evacuee Pro- 
petry Act (1950), S. 17 — Attachment in execu- 
tion ol decree effected prior to Act — Right to 
get property sold is taken away. See Administra- 
te °JI ° f Evacuee Property Act (1950), S. 17. AIR 
1956 Pepsu 58. 

~ ; Ar t. 245 — Retrospective legislation affecting 
fundamental right — Power of State Legislature 

See Ibid ’ Art * 13 W- AIR 1963 PunJ 

oiy (uii). 

Art. 245 — Displaced Persons (Debts Adjust- 
ment) Act (1951), Ss. 18 and 36 — Validity. 

There is no bar to the passing of an Act within 
the competence of a Legislature with retros- 
pects c effect. There is on the other hand always 
a presumption of constitutionality in favour of 
statutes. Ss. 18 and 36 of the Debts Adjustment 
Act are not ultra vires of the Constitution on the 
ground of being retrospective in operation. 1960 
CIS (IJ) 8: 62 Punj LR 241 : AIR 1960 PunJ 523 
(526) (Pt E) (Pr 11). 

® Art. 245 — Legislature has power to enacl 
laws with retrospective effect — Jodhpur Univer- 
sity (Amendment) Ordinance (3 of 1963) amend- 
ing S. 39 of Jodhpur University Act (17 of 1962) 
with retrospective effect is not ultra vires. 1901 
AC 297 and (1862) 31 LJPM and A 129, Rel. on. 
Virendra Kapur v. University of Jodhpur, 1964 
Raj LW 328 : ILR (1964) 14 Ra| 463 : AIR 1964 
Raj 161 (166) (Pt C) (Pr 17) (FB). 

Art. 245 — Retrospective operation of amend- 
ments — Constitutionality. See Sales Tax — Raja- 
sthan Sales Tax Act (29 of 1954), S. 10 (5) (As 
Amended by Ordinance III of 1956). ILR (1958) 

8 Raj 947. 


Art. 245 Power of Parliament to alter 
retrospectively period of limitation within which 
assessment once completed could be reopened — 
(Income tax Act (1922), S. 34 (1-A) — Validity). 

I arliarnent has power to enact a legislation 
which alters retrospectively the period of linula- 
lion within which assessments once completed 
could be reopened. 

Section 34 (1-A), Income-tax Act, as introduced 
by the Amending Act (33 of 1954), expressly re- 
fers to the assessments which could be reopened 
by specific reference to particular assessment years 
The date, 17th July, 19 54, was obviously a re- 
ference to the date when the Ordinance which 
■this amending Act replaced was promulgated, and 
the purpose of the mention of this date in the 
enactment was to confer on and continue the 
validity of the notices which had already been 
issued and the proceedings initialed thereby. 
(1957) 32 ITR 439: AIR 1958 Mad 220 (227) 
(Pt C) (Prs 30; 31) (DB). 

* Art. 245 — Power to enact retrospective law 
for levy or collection of tax. 

Under the Constitution, Parliament is not 
incompetent to make a retrospective provision for 
•levy or collection of a tax relating to a period 


9 (b). Retrospective operation of delegated legis- 
lation. 

Art. 245 — Vested rights — If can be taken away 

— Notification under S. 88 (1) (d), Bombay Act 
(67 of 1948) — Retrospective effect — If affects 
tenant's vested rights. See Tenancy Laws — 
Bombav Tenancy and Agricultural Lands Act (67 
of 19-18), S. 88 (1) (d). AIR 1957 Bom 130. 

Art. 245 — Subordinate authority cannot act 

retrospectively under delegated authority. See 
Income-tax Act (1961), S. 2 (44) (as amended by 
Fin, nice Act (1963), S. 4). AIR 1966 Ker 5 (DB). 

Art. 245 — Scope — T. C. Buildings (Lease 

and Rent Control) Order, S. 6 (c) — Validity — 
Power of delegate to give retrospective operation 
to subordinate delegated legislation. See Houses 
and Rents — T. C. Buildings (Lease and Rent) 
Control Order (1950). S. 6 (c). AIR 1957 Ker 
59. 

Art. 245 — Retrospective laws — Service 

Rules under Art. 309, Proviso, having retrospec- 
tive operation — ■ Ultra vires — Rule making 
power of Governor under Art. 309, Proviso does 
not extend to give retrospective operation to 
rules. See Ibid, Art. 309, Proviso. AIR 1965 My* 
25 (DB). 
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- Art. 245 — Delegated legislation • — Retroa- 
ctive legislation — Distinction between powers 
»f legislature and other rule making bodies — 
Framing of Service Rules having retroactive 
operation — Ultra vires rule making powers of 
Governor under Art. 309, Proviso. See Ibid, Art. 
609, Proviso. AIR 1963 Mys 265 (DR). 

—Art. 245 —Mysore Sales Tax Act (25 of 1957) 

— R. 25 of Rules framed under — Rule is re- 
trospective. See Sales Tax — Mysore Sales Tax 
Act (25 of 1957), S. 5. (1963) 14 STC 84 (Mys) 
CBB). 

Art. 245 — Delegation of Legislative powers 

lo executive body — Exercise of — If to be only 
prospectively. 

Unless the power to legislate, conferred on an 
executive body by the Legislature, expressly men- 
tions that such power can be exercised retrospec- 
tively, it can only be exercised prospectively. 
Hence a power conferred bv t he Legislature on 
a subsidiary body, e. g., Government, lo issue 
notifications, if couched in general language can 
unless it is expressly stated that the same can be 
exercised retrospectively, only be exercised pros- 
pectively. A Legislative body unlike the executive 
body can always legislate retrospectively unless 
there is any prohibition under the Constitution 
which has created it. AIR 1958 Mad 249 and 
AIR 1957 SC 246, Dist. 38 Mys L.J 635: ILR 
(1959) Mys 688: AIR 1060 Mys 320 (330, 331) 
<Pt A) (Prs 13; 14) (DR). 

* Art. 245 • — Legislative power — Delegation of 

to pass retrospective orders. See Houses and Rents 

— CP and Berar Lulling Houses and Rent Con- 
trol Order ( 1940), CL 8 (c). ILR (1956) Nag 
569. 

Art. 245 — Delegation of power by Legislature- 

Delegation of authority with power to make rules 
under the Act — Delegated authority carries with 
it the power to amend rules already made — 
Power to amend also to include power to repeal 
a rule with retrospective effect. See Panchavats — 
Bihar Panchayat Raj Act, 1947 (Act 7 of 1948), 
S. 80. (1904) BLJR 855. 

Arts. 245, Pre, 20 — Scope — R. 33 of the 

Sind Canal Roles — Validity — (Interpretation of 
Statutes — Retrospective effect) — (Civil P. C. 
(1908), Preamble — Retrospective effect. See Ibid, 
Pre. AIR 1956 Pep.su 40. 

10. Validating laws. 

• Arts. 245 and 246 and Sch. 7, List II, Entry 

18 — Constitution (17th Amendment) Act. 1904)— 
Act Is not ultra vires of Parliament under Arts. 
245 and 246 — It Is not land legislation falling 
under Sch. 7, List II, Entry 18 but merely vali- 
dates laud legislation passed by Stales. 

Per Ga jendragadkar, C. J., Wanehoo and Raghu- 
bar Dayal, J J 

The contention that since the Constitution (17th 
Amendment) Act 1964 is a legislative measure in 
relation to land falling within Entry 18 of Sch. 

List II, it falls within the exclusive powers of 

the State Legislatures and is ultra vires the power 
of Parliament under Arts. 245 and 246 of the Con- 
stitution is misconceived. What the impugned 
Act purports to do is not to make any land 

legislation but to protect and validate the legis- 
lative measures in respect of agrarian reforms 
passed bv different Stale Legislatures in the coun- 
try by granting them immunity from attack 
based on the plea that they contravene funda- 
mental rights. Sajjan Singh v. State ol Rajas- 

than (1965) 1 SCA 875: (1965) 1 Mad LJ (SC) 
11: (1965) 1 SCJ 377: (1965) 1 Andb \VR (SC) 57: 


(1965) 1 SCWR 593: AIR 1965 SC 845 (853) (Pt Hf 
(Pr 15). 

• Arts. 245, Preamble, 286 (2) — Madras Gene- 

ral Sales Tax Act (1939), S. 22, Explanation — 
Repugnancy to Art. 286 (2) of Constitution — - 
Subsequent enactments of Sales Tax Laws Vali- 
dating Act — Effect — Invalidity of S. 22, Ex- 
planation, if removed — (Interpretation of Statute* 
— Constitutionality — Invalidity — Void and 
null statutes) — (Sales Tax — Sales Tax Law* 
Validation Act (7 of 1956), S. 2). See Sales Tax — 
Madras General Sales Tax Act (9 of 1939), S. 22, 
Explanation. AIR 1958 SC 468. 

[Held overruled on another point by AIR 1959 SG 
648 in AIR 1961 Mys 3.] 

• Arts. 245, 32, 246 — Orissa Hindu Religious 

Endowments Act (2 of 1952 as amended in 1954) s 
S. 79 A — Validity — Orissa Hindu Religious En- 
dowments Act (2 of 1952 as amended in 1954) 
S. 79 A). See Ibid, Art. 32. AIR 1956 SC 432. 

• Arts. 245, 246, Pre. 265, Sch. VII, List I. Item 

97 — Constitutional limitations — Retrospective vali- 
dation taxing laws — Constitutionality — State 
Act imposing cess, declared void ab initio by 
Supreme Court on ground of incompetency ol 
State Legislature — Power of Parliament to en- 
act retrospective validation taxing law’s — Par- 
liament passing Act merely declaring action taken 
under State law as valid, without furnishing autho- 
rity of law required for it — Act invalid on ground oJ 
ineompetency — U. P. Sugarcane Cess (Validation) 
Act (Central Act 4 of 1961) — Unconstitutional — 
Writ Petn. No. 2311 of 1961 dated 2-11-1962 (All), 
Overruled; AIR 1958 SC 468 (489): AIR 1962 Madh 
Pra 342; AIR 1962 Madh Pra 245, Rel. on; AIR 
1962 SC 1753 Foil. Lakshmi Kant Jhunjhunwala 
v. State of U. P. ILR (1965) 2 All 24: 1965 AU 
LJ 386: AIR 1965 All 420 (423, 424. 425, 428, 429, 
432) (Pt R) (Prs 9, 10, 11, 12, 13, 14, 16, 17, 18, 
19, 32, 35, 36, 37, 38, 43, 45) (KB). 

Art. 245 — Legislature cannot validate uncon- 
stitutional Act — U. P. Act of 1953 
declared unconstitutional — Actions taken or order* 
passed thereunder cannot be validated bv S. 17, 
U. P. Ordinance 4 ol 1953. AIR 1962 All 350 (352, 
353) (PI R) (Prs 9 10. 13). 

Art. 245 — Power of Legislature (o validate 

provision made under Its delegated authority — 
(Sales lax — U. P. Sales tax (Validation) Act (11 
of 1958), S. 3). 

Where a Legislature is competent to pass any 
enactment making any particular provision it can 
validate a similar provision made under its dele- 
gated authority because it was competent to pass 
a valid legislation covering that subject. If il 
can legislate on that subject, it can validate the 
delegated legislation. In such a case, to vali- 
date delegated legislation would amount to 
independent legislation. The effect of S. 

3 of the U. P. Sales-tax (Validation) Act, 1958, 
is to convert a notification issued on 31-3-1956 
bv a State Government, which was not valid, intci 
a valid nolilication issued in exercise of the pro- 
per delegated authority conferred on the State 
Government by the U P Legislature 1958 All hi 
719: (1959) 10 STC 424: AIR 1959 All 208 (218. 
211) (PI C) (Pr 3) (DR). 

Art. 245 — Scope — U. P. Administration oS 

Evacuee Property Ordinance — Validity — U. P. 
Ordinance) 1 of 1949) was ultra vires the Gover- 
nor — Ordinance not validated by Government o? 
India (Third Amendment) Act. See U. P. Admioisw 
tration of Evacuee Property Ordinance (1 of 1949), 
AIR 1957 All 561 (DR). 


Retro- 


1868 CONSTITUTION OF INDIA (1950). Art. 245. Note 10 

s,r ,e - 

Tli e Legislature can retrospectively validate 

To hoW iha. We t r he n T Va, , id f When , lhe V were passed 
noja Uiat the Legislature has no power to 

S ve retrospective effect to Acts passed bv it 

would be to hold that it could never pass Acts 

(14 011 0rder passed bv U. P Act 

validated i95i r AU &}* have be « 


IS 


£*«;*«»* 2 “ 7. of Urrt* KS 

validit> of Act. See Madhya Pradesh Jana Pada 
Election Matters \alidating Act (1 of lQ r » r i) 9 a 
AIR 1957 Bom 266 (FB). ’’ S * 3 ‘ 

—-Art. 245-- Hyderabad Houses (Rent Eviction 

“iidUv aSe m n,r ° Ac ‘ ot 19;i4b s - 31 - 
vallditj — (Houses and Rents) — Hyderabad 

.sr* E ,r a ,nd l ™’> “ 

X? .r?,, 1 jSiars, ,s s"s,; h : 

ahdating statute or to give a retrospectivc^ef feet 

the c “her * aw ‘ e not ' vUhstand ing the fact that 
declared h v r foveriung the same matter i 

S or flSpSS. ° f *“ “ «“»>•«• 

. ! lle „ flrs ' sub section of S. 31 of the Hvdera- 
bad Houses I Rent, Eviction and Lease) Control 

orde^and' ihe" o7l S "‘ e , replac ement of an earlier 
oraer and the other sub-section does not nronou 

nee on the merits of the cases but mereW bivs 

the Hvd a ' i‘ l> r,lers and dec «sions given under 
the Hvderabad Rent Control Order IT, a f sli dl 

^ deemed to be as far as possible! order;’ under 

he new enactment. The application of the new 

iZ t0 ,L he .. facts <)f each case is left to the jlld - 

not decided bt H >d f the pcndinfi proceedings are 
not deeded by the force ot the new enactment. 

.AsrzJ? s-is ^-£“5^ z 

sr 

7?h m ^ C /. le ? 1 i Ve,y r un<,cr Item 18 Of List 2 of P the 

n .h Lh n U, , C ‘I f lhe Constitution. Hence S 31 

Leasef c'SS 3°E£ Kf ^ 
legislative powers of ^ 

IhS'ihe fUr,h . er that C0T >sis*enlIv with the view 

re p ctive effe n e C . nl ° f 3 neW rU ' C °‘ law 

IgS it ve funlr Vas , a . Proper exercise af the 

the Stile ton'? 11 , and within the competence of 
tne Slate Legislature the right to anntv in revi- 
sion under S. 21 rested in the applicants if the 

red 0 to “" pu "" ed suffered from the defects refer- 

aRowed to bi SeCli0n ', J*! e Wri ‘ a PPb-,ions were 
vs .m nf n converted into applications for re- 

S I J . I 0 !* 1 ? challenged therein under 

Hvd L A, n Ac i Case-law discussed. ILR (1034) 

IPn 0 ®, t S, J 2H <=w “»l *ei A, 

i . w° is n 

Madh>a Pradesh Agricultural Produce Markets 

(Validation) Ordinance 1962 (2 of 1962) S 

is suHit icnt to validate past acts or things done— 

Mq ,, esseI }‘ ,al i l ° amen d impugned statute. See 
?v ■ 7 a ,- ™ d ? sh Agricultural Produce Markets 

Madh Pra n fl (DB).'* 2 ° f 1962,1 S ‘ 3 ‘ AIR 1995 

Z A [!* ? 45 Madhya Pradesh Agricultural Pro- 
duce Markets (Validation) Act, 1962 02 of 1962) 

3 Agnculturai Produce Markets (Validation) 


1962 < 2 . of 1962) _ Section 3 of Vali. 
dating Act purporting to validate an action struck 
down by the judgment cannot be challenged as a 

Arro ''l ion Ct nf Je ^ f d rlTle i d by le S is| ative authority — 
Ar rotation ol judicial power by legislative aufhn 

nty, what amounts to. See Madhya Pradesh Agri- 

f , U o(?oi P c roduce Markets (Validation) Act 1962 02 

— A« TAT T h ’■'* « mV 

7 V , S —validating law incidentally puttine 
end to linahty of decision of Court — Not an ex* 

crcise of judicial power and is not bad on that 
ground 1962 MPC 216 : 1962 MPLJ 935 ™ ml 

lab L * ILR 0963) MP 637: AIR 1962 MadJ 

15) (DB). ’ ’ 252) (Pt A) (Prs U > 13 - 

1 1 gr.hV* Sales Tax Law Validation Acl 

powers undertt 116 ^ 110 ^^ £? !? 

1957 S Mad .308 W (DB) 1 . idatiOn Act (1956)l S - 2 AIR 

I Entrv" 42 5 ’ 24 P aDd and Sch - VII List 

rc t rospec I iteljT" " ° f Par,iamenl « a 

tl . ^ Cl ?’ °. n fa . c , t . s . that th e Sales Tax Law Valida- 

bv Art 1 ! m Vl m n th H ,C ^i ,ative power co "ferred 
L A n rt r ; 86 i 2) 4l rcad with, entry No. 42 of the 

s l tii Zn , 1 l I 8nd hat 11 is not invaIid or uncon * 

4 R p be r flU r S (f n' 18 r etrospective in operation. 

5 S^r n 7 P ' o or 6 -?) listing. 70 Mad L\V 186: (1957) 

n7 J /n MLJ 1671 AIR 1957 Mad 

(3/2 ^ 3/3) (Pf C) (Prs 13, 15) (DB). 

i ‘ r J* 4 **^ ^ alidating Laws — Order to suspend 
cvy of tax on explanation sales, an administra- 
tne order only — Administrative order cannot be- 

fn« ne f S v tl J t ? r y. order mere, V by subsequent pass- 
ng of Xahdatmg Act — Orissa Sales Tax Laws 
(Validation) Act 1955 (7 of 1956)- Orissa Sales 

nn < 2 f ™ 47 i S 7 - < 1965 ) 16 STC 693: 

“f 8 (1964) 6 0JD 305: AIR 196& 

Orissa 190 (193) (Pi C) (Pr 9) (DB). 

- Arts, 245, 286 (1) (a). Explanation — Validating 

Explanation sales made liable to tax by 
Validating Act — Assessment order was passed 
prior to Validating Act and when order suspen- 
ding lc\y ol tax was in force — Assessment can be 
made after passing of Validating Act — Orissa 
7« a i e8 * Tax Laws (Validation) Act (7 of 1956), 

10 STC 093 : ,LR (1664) Cut 565: (1964) 

6 OJD 305 : AIR 1965 Orissa 190 (193) (Pt D) 

(Pr 11) (DB). 1 

- Art. 245 — Punjab Development of Damaged 
Areas (Validation) Aet (VIII of 1963), Seetion 2— 
Validated provisions made effective retrospectively 

- Validating enactment cannot be held to be void 
on this account. 

If an enactment is struck down as invalid for 
a technical defect, it would be open to the legis- 
lature to validate the provisions of the enactment, 
struck down as invalid, with effect from the date 
the said invalid enactment was passed. The vali- 
dating legislation cannot be said to be void 
simply because it retrospectively makes the enact- 
ment or provisions thereof valid from the date 
the invalid Act was passed. 

Thus, where the previous schemes for develop- 
ment of damaged areas were held to he invalid 
simply on the ground that (here was no proper 
notification declaring the area in dispute as a 
“damaged" area under the relevant legislation, and 
the delect was sought to he remedied by the 
validating Act, with the result that the schemes, 
which fully conformed with the provisions with 
regard to publication and sanction by the Govern- 
ment, became valid. 

Held, that the validating legislation could nof , 
be held to be void because it retrospectively mado 
the schemes valid. ILR (1965) 2 Pun| 501: AID 
1965 PunJ 212 (216) (Pt C) (Prs 9, 10) (DB), 
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• — Art, 246 — Punjab Consoldiation of Land Pro- 
ceedings Act, Ss. 3 and 4 — Competence of State 
Legislature to pass the Act. See Punjab Consolida- 
tion of Land Proceedings (Validation) Act (6 of 

11057) S. 3. 60 Pun LK 461: ILK (1958) PunJ 
2136: AIR 1959 PunJ 8 (1% 12, 13) (IM A) (Prs 1, 
2, 3a, 4) (FB). 

[Overruled on another point in AIR 1959 SC 

619.] 

11. ‘‘Subject to the provisions of this 

Constitution." 

• Art. 245 — Restriction on trade — Licence 

— Imposition of Calcutta Municipal Act (33 of 

4951), Section 437 (1) (b) — Validity. See Ibid, 
Art 19 (1) (g). 1964 ( 2) Cri LJ 354: AIR 1964 

SC 1279. 

• Art. 245 — Exemption given by Art. 289 

(1) — Power of Parliament to legislate to take 
away the exemption — Immunity of property and 
income of States trom Union taxation — Scope 
and extent of levy of customs duties (export or 
import) and excise duties by Union on pro- 
perty of State — Levy not covered by exemption 
can be validly imposed. See Ibid, Art. 289 (1). 
AIR 1963 SC 1760. 

• Art. 245 — Bihar Act 1 of 1951 — Validity 

of— Does not infringe Art. 19 (1) (f) and Arts. 25, 
26 and 27 — Nor does it impose an unauthorised 
tax. See Bihar Hindu Religious Trusts Act (1 of 
1951), S. 2 (b). AIR 1959 SC 1073. 

• Art. 245 (1) — Power of Legislature to 

make laws in regard to entries in Seventh Schedule 

— U. P. Transport Service (Development) Act — 
Validity. See Ibid, Art. 13. AIR 1959 SC 648. 

• Arts. 245 and 240 — Indian Legislatures — 

Plenary powers of legislation — Entries in Legis- 
lative Lists — Interpretation — Rule of pith and 
substance. 

1 he legislatures in our country possess plenary 
powers of legislation. The supremacy of the legis- 
latures is confined to the topics mentioned as 
Entries in the Lists conferring respectively powers 
on them. These entries though meant to be 
mutually exclusive, are sometimes not really so. 
They occasionally overlap, and are to be regarded 
as enumeration simplex ol broad categories. Where 
there is a conflict between rival lists, it is necessary 
to examine the impugned legislation in its pith and 
substance, and only if that pith and substance 
falls substantially within an Entry or Entries con- 
ferring legislative powers, is the legislation valid. 
ILR 4 Cal 172 (PC) and AIR 1941 EC 47 and AIR 
1947 PC 60, Rel. on. 

The power to legislate on a topic of legislation 
carries with it the power to legislate on an ancil- 
lary matter which can he said to be reasonably 
included in the power given. State of Rajasthan 
v. G. Chawla, 1959 SCJ 485: 1959 Mad LJ (Cr) 
309: 1959 Cr LJ 660: (1959) 1 SCR (Supp) 904: 
AIR 1959 SC 544 ( 545, 546) (Pt A) (Pr 8). 

• Art. 245 — Part III (Gen.), Part IV (Gen.), 

and Art. 246 — Legislation by State to implement 
directive principles — Legislation cannot override 
fundamental rights — Principle ol harmonious 
construction to be followed. See Ibid, Pt. Ill 
(Gen.). AIR 1958 SC 956. 

• Art. 245 — Scope — Tax imposed by Sec- 

lion 12-A, Bombay Act (54 of 1948) — Validity 

— Constitution of India, Sch. VII, List II. Entry 
02. See Bombay Lotteries and Prize Competitions 
Control and Tax Act (54 of 1948), S. 12-A. AIR 
1957 SC 699. 

® Art. 245 — Powers of State Legislature to 

legislate — Extent of. See Ibid, Art. 31 A. AIR 

1955 SC 640. 


• Art. 245 — ‘Void’ in Art. 13 (1), meaning 

of — Elfect of declaration of voidness of statute 
— Declaration of unconstitutionality brought 
about by lack of legislative power, elTect of. See 
Ibid, Art. 13 (1). 1955 Crl LJ 215: AIR 1955 SC 
123. 

• Art. 245 (1) — Sections 123 (5) and 124 (5), 

Representation of the People Act, are not ultra 
vires, Art. 19 (1) (a). See Representation of the 
People Act (J951), S. 123 (5). AIR 1954 SC 686. 

• Arls. 245 and 246, Seh. VII, LI.sl 1 — 

Retrospective operation ol Arts. 245. 256 A — Absence 
of such operation if affects Parliament’s power 
to make retroactive law — Validity of Section 2 
( 1 4 - A ) , Income-tax Act. See Income-tax Act 
(1922), Section 2 (14 A) (as Amended by Finance 
Act. 1950). AIR 1954 SC 158. 

• Arts. 245 (1), 240 — Legislative power ol 

Parliament how far limited. 

Per Das J. : — By Art. 245 (1) t lie legislative 
power ol Parliament is definitely made "subject to 
the provisions of this Constitution". A perusal of 
Art. 19 makes it abundantly clear that none of 
the seven rights enumerated in Cl. ill of that 
Article is an absolute right, lor each of these rights 
is liable to he curtailed bv laws made or to be 
made by the State to the extent mentioned in the 
several Cls. (2) to (6) of that Article. Those 
clauses save the power of the State to make laws 
imposing certain specified restrictions on the 
several rights. The unlimited legislative power 
Riven by Art. 246 read with the dilferent legisla- 
tive lists in Sch. 7 is cut down by the provisions 
ol Art. 19 and all laws made bv the State with 
respect to these rights must in order to be valid, 
observe these limitations. Whether any law lias 
in fact transgressed these limitations is to be as- 
certained by the Court and it in its view the 
restrictions imposed by the law are greater than 
what is permitted by Cls. (2) to (6) of Art. 19, 
whichever is applicable, the Court will declare 
the same to be unconstitutional and, therefore, 
void under Art. 13. A. K. Gopalan v. State of 
Madras, (1950) 2 Mad LJ 42: 63 Mad L\V 638: 
1950 SCJ 174: 51 Crl LJ 1383: 1950 SCR 88: 1050 
Mad WN 495: 1950 Mad W.N (Crl) 127: AIR 1950 
SC 27 (109) (PI ZN) (Pr 216). 

• Art. 245 — U. P. Sales Tax (Validation) Act 

(15 of 1958), Section 4 — Validity — Affects dis- 
cretion of High Court under Art. 226 and hence 
Contravenes Art. 245 under which article the legis- 
lature derives its power to legislate. See Ibid, 
Art. 226. AIR 1959 AH 557 (FB). 

Art. 245 — Construction of Constitution — 

Rules as to repugnancy between law and Constitu- 
tion — Effect. See Ibid, Art. 13. 1958 Crl LJ 

462: AIR 1958 All 293. (DR). 

® Art. 245 — Delegated Legislation — Legis- 

lature — Delegation of powers — U. I*. Act (1 of 
1951). if Invalid on ground of illegal delegation of 
Powers by Slate legislature — U. P. Abolition o2 
Zaniindari and Land Reforms Act (1 of 1951) — 
Constitution of India, Arts. 13, 246. 

Legislative powers are conferred on the legisla- 
tures of India by the Constitution and it is in the 
Constitution that there must he found the extent 
and the limits ol the powers so conferred. The 
Constitution lias placed a limitation on the matters 
in respect ol which a State Legislature may make 
laws; and it has further provided that no laws 
made bv a legislature on a matter within its own 
field shall contravene any of the fundamental 
rights set forth in Chapter 3. It the framers of 
the Constitution did not think fit to impose restric- 
tions on the manner in which legislature may 
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^rcise its powers it is not for the Courts to be 
11950 SC 27™°!. ° o r n . eV ° lve them ‘ ^ 178; AIR 

A legislature must of course legislate- it cannot 
abdicate its powers. But provided it preserves hs 
own capacity intact, there is no reason why H 

?.k° uId DOt , dele £ ate Powers of subordinate legfsla- 
tion to such other authorities as it deems prone? 

tegislatu?? 5 dllcusiS). ° f deleeation of P°"ere by 

PP^ l ^s°8y t ^Bie Br State 
legislature Surya Palsingh v. Government of 

wk ,‘K 4$: ,951 S A.I Wffi/ffi! JS &? 
tF B). 74 (69C ’ ° 97) (P ‘ V) (Prs 119 ’ 120 ’ 121 ’ 123) 

SrMan^W-To^e" 1 ^ ° f lDd ‘ a Ac ‘ fl935) ’ 

p , I „ t . ,s .*r“ that lhe Power to legislate bv the 

fon Go Govern ment is derived from Ss. 99 and 
ilOO. Go\ernment ol India Act, 1935 read with 

the relevant Legislative Lists. But in SlaHng 
.V lc lie , ld the Provincial Government is subject 

S on e of P t r iSi ° n T S °V hat Act “d Section 

such % Cm '*i In , other words, in making. 

legislation the Legislature must respect 

lit Vu7'n\T t° f SeCtion 296 of the Act and carrv 

1 oL i ° bh *7'°* S ,m P° sed b v that section AIR 

395h Assam 142 (147) (Pi C) (Pr 11) (DB). ' 

414 / RCVCrSed ° U another P° int in AIR 1957 SC 

A '! s * 245 and 22 6 — Powers of High Court 

V.r5 n l,OD 4 T ,?*• P> Jana P ad Election mailers 
Validating Act (1 of 1955), S. 3 - Exercise of 
Legislative function. exercise oi 


[Reversed on another point in AIR 1953 SI 
661 ] Whlch ltseIf was overru Jed in AIR 1955 SO 

p— Art. 245 • Power of Parliament to amend 

existing law so as to make the amendment 
elective as from a time w’hen Parliament itself 
Zl S n *\ n0 \ ,j; xist ? nce - See Income-tax (Amend- 

SI (DB) 1 '* ° f 1950) ’ S * 2 * AIR 1951 Bem 

~ Art * 245 — Federalism — What connotes 


Federalism con- 


Limitation of authority. 

Per Manohar Pershad, J. : _ l cuela i lsm c , 
notes, among other things, the supremacy of i 
writ en Constitution setting up a Central Govern- 
F 1 ® 1 ?*! clothed with legislative, executive and 
tudicial powers, which are exercised within the 
limits of authority prescribed by the Constitu- 
non This limitation of authority is in contrast 
to the supremacy of the legislature under a un- 
itary lorm ol Government. There are no practi- 
ca limits to the authority of a Supreme Legisla- 
lure, such as the Imperial Parliament of Great 
Britain except the lack of executive power ta 
entorce its enactment. But in a federation neither 
he legislature of the Central Government nor 
the legislature of any component entity is 
supreme. Each such legislature can only assert 
its supremacy within the limits assigned by the 
Constitution. Pannalal Lahoti v. State of Hydera- 
h ad - !LB (1954) Hyd 441 : 1954 Cr LJ 1093l 
AIR 1954 Hyd 129 (139) (Pt G) (Pr 64) (FB). 

— “Art. 245 — Scope — Levy of sales tax — T. 
L. General Sales Tax Act in respect of worki 
contract, alter Constitution — Legality. See Ibid, 
Art. 277. AIR 1957 Kerala 146 (DB). 

[Overruled on another point in AIR 1958 Sd 
560. J 
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Under the present Constitution of India 
powers of the High Court under Art. 226 cann 
he taken away by the Legislature and no la 
passed by a State Legislature can prevent a par 
vrorn approaching the High Court under Ai 

A .• i an< V , 1 n Y ok,n ^ ,ls jurisdiction under th 
1IR no^l 1 D ra ° ii c , shavrao v - Pandurang Bhan 

3 L f R *ln 9,>7 iwTP oni ' 14: 60 Bom ER 12: 1957 

IfPr 6) 9 (FB) R 1957 B ° m 266 (2G8 ’ 269) (Pf 

• —Arts. 245 and 226 — Jurisdiction of Hij 
Court - -Effect of M. P. Act (1 of 1955) — (Eie 

\ona Vladhya Pradesh Janpada Election Malle 
Validating Act (1 of 1955), S. 3). 

There is no provision in M. P. Act (1 of 

prevents anyone from approaching u 
High Court under Art. 226 or the High Corn 
.passing any order under Art. 226. Thus th 
jurisdiction of the High Court is not taken awa 

n! A , ( i l o £i!l a krao Keshavrao v. Panduran 
?«L an, i- ,LR Bom 714: 60 Bom LR 12 

ffi / DY' , (Pr J 6) 4 7FB AIR 1957 B ° m 266 (2 ° 8 ’ 269 

p— — Art. 245, 286 and 303 — Limitations on Legls 
lative powers of States. 

The powers conferred upon the Legislature un 
*ler Art. 245 are subject to the provisions of th« 
Constitution. The powers are not unlimited an< 
the Constitution itself provides various limito 
*ions upon those powers, and although the lan 
guage of Art. 286 is not identical with the lan 
•guage in Art. 303, if the Constitution provides thal 
<no law of a State shall authorise the imposition 
ot a tax, it does contain a restriction or a limi- 
Cation upon the legislative power of the Legisla- 

246 G, (DB) 1946 PG 66 ’ Relied on * 55 Bom LB 


Art. 245 and Sch. VII — Articles, If controll- 
- ed by Schedule. 

The meaning and scope of the Articles in the 
Constitution is not controlled by the various items 
in the list ol Sch. VII. On the contrary* the 
scope and meaning of these various items is con- 
trolled bv the various Articles of the Constitu- 
tion. ILR (1952) Madh Bha 231: AIR 1*50 Madh 
B 46 (50) (PI C) (Pr 10) (DB). 

® Ar| s. 245 and 19 (1) (f) and (g) — Validity 

of Essen liai Supplies (Temporary Powers) Art 
(1946), S. 3 — (Essential Supplies (Temporary 

Powers) Act (1946), S. 5). 

It cannot be said that the delegation which If 
made by S. 3 of the Essential Supplies (Tempo- 
rary Powers) Act is had, inasmuch as it constitutes 
an unreasonable restraint upon the freedom 
guaranteed by Art. 19 (1) (f) and (g) of the 
Constitution. AIR 1954 SC 465, Foil. State v. 
Haidarali, 1957 Jab LJ 658: 1957 MPC 473? 

1957 MPLJ 549 : 1957 Cr LJ 1266: AIR 1957 
Madh Pra 179 (181) (Pt A) (Pr 4) (FB). 

[Held Reversed on another point by Cri. Ap- 
peal 162 of 1957 D/- 16- 12- 1959 in 1961 (1) Crl 
LJ 674 (MP)J 

Art. 245 — Duty of legislature to exercise, 

legislative powers within limits laid down by Con- 
stitution. See Madras Hindu Religious and Chari- 
table Endowments Act (19 of 1951), S. 20. AIH 

1952 Mad 613 (DB). 

• —Art. 245 - — Subject to the provisions of this 
Constitution. See Ibid, Art. 31. AIR 1955 NUfl 
(Nag) 1341 (FB). 

Art. 245 — Power under to legislate li 

subject to provisions of Constitution — - Heocn 
Orissa Municipal Act and Rules thereunder makinf 
decision of election tribunal final are subject tn Art*. 
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226 and 227. See Municipalities — Orissa Municipal 
Act (23 of 1950), S. 21. AIR 1952 Orissa 244 (DB). 

• — -Art. 245 — Legislatures — Powers of — 
Written Constitution. 

Per Ray, C. J. : — No legislative authority that 
Is subject to a written Constitution which it is 
bound to obey possesses sovereign powers to the 
fullest extent. No legislative authority can make 
law's that are not according to, and consistent 
with, the fundamental laws that have been pres- 
cribed for its Government by the people, who are 
superior to both the law-making and the Constitu- 
tion themselves. Prahalad Jena v. State, ILR 
(1950) Cut 222: 51 Cri LJ 1189: AIR 1950 Orl 
157 (106) (Pt H) (Pr 22) (FB). 

'—Art. 245 — Legislative powers of State — 
Limitation on. 

Though generally the State Legislature has un- 
der Art. 245 plenary power to legislate with 
respect to any matter within its own ambit, its 
enactment must be incompetent and void if in 
exercising that power it directly affects any right 
guaranteed by Part 111 of the Constitution and 
transgresses the limitations within which the 
legislation is permissible under the provisions of 
that Part. (’51) 30 Pat 1085: AIR 1952 Pat 100 
(172) (Pt F) (Pr 27) (DB). 


• Arts. 245, 240 and 301 and Sch. VII, List 

II, Entry 50 — Scope. 

Article 245 is concerned with legislative power 
which is made subject to the other provisions of 
the Constitution. It is followed by Art. 240 
which refers to the various lists defining the 
powers of the Parliament as well as the Slate 
Legislature and also providing for concurrent 
legislation, vide list 111. It is obvious therefore, 
that legislative power conterred on Parliament as 
well as the Stale legislatures is subject to the 
provisions of the Constitution. Art. 301 is one 
such provision. Automobile Transport (Raj), Lid. 
v. Stale, 1957 Raj LW 456: ILR (1957) 7 Raj 
794: AIR 1958 Raj 114 (119) (Pt C) (Pr 20) 

(IB). 


12. ‘‘Law”, meaning of. 

See also Ibid, Art. 13. 

• Art. 245 — Law — When becomes opera- 

tive — Jaipur Opium Act (1923) — Validity. 

Natural justice requires that before a law can 
become operative it must be promulgated or 
published. It must be broadcast in some reason- 
able wav so that all men may know what it is. 
Promulgation or publication of some reasonable 
sort is essential. 

In the absence of some specific law or custom 
Ao the contrary a mere resolution of a Council of 
Ministers in the Jaipur State without further pro- 
clamation or promulgation would not be suffici- 
ent to make a law operative. 

Hence, Jaipur Opium Act which purported to 
be enacted by a Resolution ol the Council ol 
Ministers and was not published in the Gazette is 
not a law validly made. Ilarla v. The State of 
Rajasthan, 1952 Mad \VN 07: 1952 Mad \VN 
(Cri) 15: (1951) SCJ 735: 1952 Cr LJ 54: 05 Mad 
LW 2: 88 Cal LJ 265: 1952 SCR 110: AIR 1951 
SC 407 (408, 409) (Pt B) (Prs 7, 13, 14). 

Art. 245 — Minimum Wages Act, S. 10 (2) — 

Notification under — Nature of — Notification 
whether law within meaning of Art. 13 (3) (a) of 
Constitution. See Minimum Wages Act (1948), 
S. 10 (2). AIR 1900 Bom 299. 

Art. 245 — Madras Prevention of Insults to 

National Honour Act (14 of 1957), S. 5 - — Cons- 
titutional validity — Section is competent for 
State Legislature to enact under entry 1 of Lists 
2 and 3 — Phrases "Public Order’ and “Criminal 
Law" ~ Meaning — Section does not violate Art. 


19 (1) (f) of Constitution. See Madras Preven- 
tion of Insults to National Honour Act (14 ol 
1957), S. 5. 1965 (1) Cri LJ 49: AIR 1965 Mad 

11 (DB). 

Art. 245 — Law, meaning of — Departmen- 
tal regulations. 

The Rules in the Bihar and Orissa Education 
Code are merely departmental regulations which 
do not create any statutory or legally binding 
rights. AIR 1952 Orissa 259 (259) (Pr 1) (DB). 

Art. 245 — Law — Meaning of — Sathl Lands 

(Restoration) Act (34 of 1950), S. 2. 

Law in its legislative sense is of much w'ider 
import than the juristic notion of law as the 
command of a sovereign or as a rule lying down 
a general course of conduct. The term "law” in 
Art. 245 must be construed so as to include in its 
scope all legislative Acts enacted in the prescribed 
manner and form. Sat h i Lands (Restoration) Act 
was therefore, ’Law' in the strict sense and the 
declaration contained in it was not in the nature 
of a mere decree in respect of certain individuals' 
rights. 5 I A 178. Rel. on. AIR 1952 Pat 194 (195, 
190) (Pt A) (Pr 8) (DB). 

[Reversed on another point in AIR 1953 SO 
215. J 

Art. 245 — Personal grant by ruler of Nabha 

as a sovereign — It is law — Grant repudiated 
by new Pepsu State — Repudiation is not act of 
State and is justiciable in municipal Courts ■ — Act 
of State. AIR 1900 Punjab 044. 

Art. 245 — Law Firman of Maharana of 

Udaipur — Firman is declaration of the sovereign 
power and is law and binding on all. ILR (1902) 

12 Raj 406: 1962 Ra| LW 317: AIR 1902 Raj 190, 
(207) (PI E) (Pr 47) (DB). 

Arts. 245, 220 — Sovereign authority — Power* 

of, as Chief executive, Judicial and legislative 
authority — Order of Maharaja of Jaipur on 0th 
April, 1949, levying fine of Rs. 10,000 on Jagirdar 
for illicit distillation — Order held illegal — 
(Government of Jaipur Act (1944), Ss. 28 and 
42) — (Jaipur Excise Law (1924), S. 21). 

In the former Stale of Jaipur, when His High- 
ness the Maharaja passed on the 0th of April, 
1949, an order imposing a fine of Rs. 10,000 on 
the applicant Jagirdar, for illicit distilling, the 
Jaipur Excise Law ot 1924 was in force. Ac- 
cording to S. 21 of that law anv person, who 
manufactured any excisable article in contraven- 
tion of the law, was liable to imprisonment for 
two years, or line up to Rs. 2,000 or both. It 
was, therelore, open to the State to prosecute the 
applicant under S. 21 of the Jaipur Excise Law 
in a competent Court, and in that case the ap- 
plicant would have been liable to punishment as 
provided by that section. Therefore, the order of 
the Maharaja, passed on 6th April, 1919, upon 
the recommendation of the authorities could no5 
be justified under that law. 

The order could not also be passed by the 
Maharaja as a Sovereign of the State, because 
the order had no force of law. 

A sovereign has executive, legislative and judi- 
cial powers. Therefore, every order that a sover- 
eign mav pass does not necessarily have the 
force of law. It may be only an executive order 
or a judicial order. 

Besides even a sovereign when it has mad© 
certain law, which will govern its actions, musl 
act according to that law. When the order wa* 
passed there was the Government of Jaipur Acl 
wliic h prescribed how the sovereign authority 
would be exercised. S. 28 provided how laws would 
be passed with respect to excluded matters, aid H 
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canHot be said that the order of 6th April 1949 
was a law within the meaning of S. 28 of the 

onI h undef er s. *42 'of “the tc,. !°, bC 

bv* His Pr n Cl h mati0T1S - and 0rders could be passed 
bdive Counrn eS Th WllhOUt Peference (o ‘he Legis- 

reference thp e |* se " f . the Words ‘without 

indicates V H Legislative Council’ clearly 

indicates that the Acts, Proclamations 

and Orders passed under it must he 

Htive n r Ure n hlCl ic rC(Iuired reference to the Legis- 
latne Council. If the Acts, Proclamations and 

Orders passed under S. 42 were not of that nature 

they could not be pssed under that section 

The order of the 6th April, 1949 was not nf , h * 

hv t e U Cou'nci i | h reqUirCd ref ~’ to the Legist 

exercise CO of d ,hl be f ! d , tha * this «rder was in the 
fi judicial powers of the sovereign 

? hen lh |. re f was a regular judicial system in the 
former State of Jaipur with the High Court at 

its head and the Ruler did not reserve to himself 
any judicial powers, the High Court being the 
h, ghest judicial authority in the State? 

the force o? hJ'V''”? 1 ’ h ,9W ' could no. have 
ne lone ol law. Simply because it was Dassed 

by the Ruler ol Jaipur it could not be in order 

under ,he judicial powers of the sovereign 

It it was an executive order relating to a snh. 

Act H^mkhi l . Inder S 27 -. Government of Jaipur 
1 ! migh ‘ llave been justified on the ground 
that ,1 was the order of sovereign in relation "o 

Had e 1h Uded i SU g iect and had to be carried out 
Had the order been for confiscation of part of 

S h %7 (e) of “the"?* thc exc,udpd subject under 
ni i oh i I , tlle Government of Jaipur Act it 
muht ha\e been possible to justify it as an ovp 

Srb«. 0r m[ n ,, | 1 relc r ce 10 a « excluded sub- 

flso a t i ng t he agi^ Vim, he ST ™ ^ C ° n - 

a «ne of Rs ,0.000 on iheap^licanT Therew^ 

?, "ir rr u n for . such an order being passed by 

mo H ^\ hC r Maharaia " f Jaipur P in April, 
was in f1Trce he Th nmen * ° f Jaipur Acf - 1^44, 

niicit list ll-dinn C P0 ' V i er ‘° impose a Line for 

of the u ! ‘ 1 T Was f on, -V conferred under S. 21 
1 the Jaipur Excise Law, and such a fine could 

Hi y !i be h ,mP °n d ! )V a Court of law and not by 
His Highness the Maharaja of Jaipur even though 

The aS St";; Cr orR Hu, ^ r ° f '! aipur - that 1 date 
me Stale ot Rajasthan, therefore, cannot rea- 
ls tl^or^ -° f ,h ? ,in f <«<"* the ’ Constitution, 
as the order imposing the tine was illegal when 

Ra| Va 741 P . a TlH LW 643 2 ILH (1954 ) 4 

fprs r| 3 *14 AI 1^ RaJ 200 (203 ’ 204 ) (P* C) 

(Prs 1.1, 14, 15, lb lo 19) (Dll). 

13. Terriloda 1 extent of legislative power. 

(a) Extra territorial laws. 

(b) Stale legislature. 

(c) Siillleient territorial nexus and taxation 

power of State. 

13. Territorial extent of legislative power. 

n>^ r,S \ 2 1 5 \ 240 Extra-territorial operation. 

ludgmen'r Ajjar ’ J - ln u Renting 

J f 1 . 1 ', po "( er , s ° f Union and the State under Ss. 

J9 (1) and 100 of the Government of India Act 


|Qor . ' ’ “ ^ • xj i lllUlil /ICl. 

Ud,), as also under Articles 245 (1/ and 246 in 
respect of the matters mentioned in their res- 
pective lists have the same content and quality 

,e {? s,al,on wilh extra-territorial operation 
s within he competence of the Union it is equal- 
ly within the competence of the State. The words 
extra-territorial operation” are used in two 

f Se . nSGS as con noting firstly, laws in res- 
pect of acts or events which take place Inside 


the State but have operation outside, and second 

n’ V T h f rpference to the nationals of a Slat 
in respect of their acts outside* in its fnrm A 

sense, the laws are strictly speaking intra-terri 

under ArT^sTl?^, '. ermed .'extra-tereitorial* an. 
tho d r 246 { ls Wlthin the competence o 

the Parliament and of the State Legislature fa 

fha a t senir Th h ex ‘ ra -tf rritor ial operation k 

JSUTjfe |». ?«• »> (2) Sfe 

the laws of a Sail * S having refe rence to 

ine laws ol a State for their nationals in respect 

ol acts done outside the State. Otherwise the 

~ p^r d bC t redundant as regards kgisla! 
1 n b\ Parliament and inconsistent as regards 

Ss 

<5?*!=.“ 85 

200)’. AIR 19 SC 661 (75 °’ 751) JP,S zc ) (Prsl99, 

• 245 Territorial extent of Act and locale 

Ace 2 oMoIfii TT'r- S A e f D U - P ' -Municipalities 
(2 oi 1916 )» S. 1 (2). AIR 1961 Ail 200 (FB). 

Z D Arl# - 245 , T Power of legislation — Central 

powers' of "t C,a | L . egislatu, ;« - Extra territorial 

See Gov1rnm R,S . V 0n , T In,er Pretation of statutes. 

181- An* ,ndla Act ' S - "• 19a 8 Cr LJ 

lol: AIR 1958 Bom 68 (FB). 

—-Art. 245 -- Extra territorial (urisdiction — 

and HpfpnH *»^ 2 S’ ^ ode — Some of properties 
(WOS)?*! d 92J to ° U,S de i urLsdlf,l °u — [C. P. Code 

A " 'uHsdiction is in a sense territorial. No 

authority l ^ ,s ' at, ? n confer upon its Courts the 
in r» y to deal with the rights and obligations 

nnr ™ eL .° f and not si,ua, ed within its limits, 

Persons not residing, permanently or 

whlUl!' V ’ K Vlthm thc realm. Though normally 

minister!!? F han ‘y IS a ioreign charity, it is ad- 
- ; cd a ° reign country, and even the 
rustees are residing in a foreign country, the 

(hit h 011 ? 1 would not be entitled to administer 
,inn h i' n • or togive directions with regard to 
administration of that charity to persons who are 

not subiec to its process the fact that some of 
• • Pf"P er ties are within the jurisdiction confers 

P sd,c ' ,on upon the High Court to entertain the 

rn.'.rt I der - s ' 92 ' C ' P - Code - Even if ,he JJ'S 1 * 

r b)e ^competent to grant the reliefs, which 
interfere with the administration of the trust in the 
oreign countries such as framing a scheme, re- 
moval of trustees and appointment of new trustees 
and corresponding relicts, the Court can at least 
pro ec t the property within its jurisdiction for the 
enefit of the trust, and to that end pass all 
such consequential orders as may he necessary. 

/ nd * App - 171 (PC), AIR 1942 Rom 208, AIR 
I J44 I C 89, Rel. on. 56 Bom LR 955: AIR 1955 
Bom «>5 (59, 60, 61) (Pt E) (Prs 7, 8, 11, 12, 13). 

. r | # 24 ^ — Preventive Detention Act (1950), 
hs. 5, 8 A and 4 (a) and (b) (as amended bv Act 
4 of 1951) — Construction of S. 5 — See Public 
Safety — Preventive Detention Act (1950) (as 
amended by Act (4 of 1951), S. 5). AIR 1953 Cal 81. 

~ Arts. 245 and 246 . — Notification No. 

>827 L. R. Zan, dated 10-5-1955 vesting the 
properties in the former State of Seraikella in the 

Stale of Bihar Validity Notification held 

was not outside jurisdiction of Bihar Legislature- 
See Tenancy Laws 0:1 — T 1 " ' * - J 

(80 of 1950), S. 3 


— — — - — - « • « « « « ^ ^ m w w w 

Bihar Land Reforms Act 

AIR 1963 Pat 475 (DB). 

Powers of Parliament 


(i). 

Arts. 245 and 395 — rowers oi i ariiauucu» 
Enactment of law Imposing Income-tax fo 

l i t m _ nttiK 


ui A Cl TV lUipu^lU^ lutuiut* IUA 

Rajasthan in respect of income prior to 26U» 

January, 1950 Instrument of Accession (Raja- 

than) — — Government of India Act, S. 101* 
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The Parliament has no power to enact a law 
imposing income-tax in Rajasthan in respect of 
income prior to 26th January, 1950, when the 
Constitution of India was promulgated. By Art. 
395 of the Constitution, the Government of India 
Act, 1935, was repealed and bv Art. 245 (i) the 
power to make laws for the whole or any part 
of the territory of India from 26th January, 1950 
was conferred on the Parliament. This, of course, 
included the power to make laws for the imposi- 
tion of income-tax which is item 82 of List 1 but 
only from 26th January, 1950, onwards and not 
retrospectively. Under the provisions of S. 101, 
Government of India Act, the power to legislate 
was exercisable only in accordance with the Instru- 
ment of Accession and the limitations contained 
therein. The Instrument of Accession by the Raj* 
pramukh ol Rajasthan positively excluded the 
authority of the Dominion Legislature in the 
matter of legislation for the purpose of imposition 
of income-tax. In the circumstances, before 26th 
January, 1950, no law could be enacted making 
Rajasthan a “taxable territory’’ before 26th Janu- 
ary, 1950. The previous operation of S. 101, 
Government ol India Act, could not be atfected by 
subsequent legislation by reason of S. 6 of the 
General Clauses Act which is made applicable 
for the interpretation of the Constitution bv Art. 
367 of the Constitution. ILR (1951) 1 Raj 90: 
1951 RLW 56: (1951) 20 ITR 214: AIR 1951 Raj 
04 (2) (103) (Pt G) (Pr 24) (DB). 

I Reversed in AIR 1954 SC 158j. 

13 (a). Extra-territorial laws, 

• Art, 245 — Goods carried in State only 

for short distance Does not render tax invalid 

on ground ol extra territoriality. See Assam 
Taxation ( on Goods Carried bv Road or on In- 
land Waterways) Act (10 of 1961), S 3 AIR 
1964 SC 925. 

• Art. 245 — Section 3 of Rajasthan Pas- 
sengers and Goods Taxation Act, S. 3 (3) 

Not ultra vires on ground that it has extra ter- 
ritorial operation. See Rajasthan Passengers and 
Goods Taxation Act (XVIII of 1959), S. 3 (3). 
AIR 1901 SC 1480. 

• Art. 245 — Bihar Hindu Religious Trusts 

Act (1951) — Validity — Principle of territorial 
nexus. See Bihar Hindu Religious Trusts Act (1 of 
19511, S. 3. AIR 1959 SC 1002. 

• Art. 245 — Extra-territorial operation. See 

Debt Laws — U. P. Encumbered Estates Act (25 
of 19341, S. 14 (7). AIR 1959 SC 809. 

• Art. 245 — Powers of Ruler of former 

Indian Stale to enact extra-territorial laws. 

The Rulers of the former Indian States had, 
prior to 1947, the authority to pass extra-territo- 
rial laws relating to ol fences committed bv their 
own sublets and vesting in their own Courts the 
power to try them, except where the contrary is 
made out by evidence in the case of any individual 
State. Shiv Bahadur Singh v Stale of V P , 
(1953) SCJ 563: 1953 Crl EJ 1480: 1953 SCA 803: 
1953 SCR 1188: AIR 1053 SC 394 (403) (Pt J) 
(Pr 21). 

Art. 245 — Scope of — Exclusion of claims 

of Saurashtra Government — Docs not amount to 
extra-territorial operation of Act. See Tenancy 
Laws — Bombay Tenancy and Agricultural Lands 
Act (67 of 1948), S. 51. AIR 1957 Bom 155 (DII). 

Art. 245 (1) — Jurisdiction of State Gov- 
ernment to detain person outside jurisdiction — 
Constitutionality — See Public Safelv — Preven- 
tive Detention Art (1950i S. 5. ILR (1956) Bom 715. 

Aria. 246 ( 2), 246 and 248 and Sch. VII List 


I, Item 82 — Income-tax (Amendment) Act (33 of 
1954), S. 2 — Income-tax Act (1922), S. 34 (1-A) 
to (1-D) — Constitutionality — Extra-territorial 
operation. 

The Parliament was competent to enact the 
Income-tax (Amendment) Act (33 of 1954) which 
introduced sub-Ss. (1-A) to (I D) in S. 34 of 
the Income-tax Act by virtue of Art. 246 read 
with Sch. VII, List I, Item 82 of the Constitution. 
The Act is not rendered invalid bv any provisions 
of the Constitution and is a valid piece of legis- 
lation. 

The_ Indian Income-tax (Amendment Act) (33 
ot 1954) has no extra territorial operation. Even 
it that law had extra-territorial operation, bv the 
express words of Art. 245 (2) of the Constitution, 
the law cannot be pronounced to he invalid on 
the ground that it would have extra-territorial ope- 
ration. AIR 1958 Mad 220, Dissented from;AIR 
1945 PC 62, Rel. on. 

Art. 245 ol 1 lie Constitution can in no sense 
be said to be a limitation on the legislative power 
of the Union of India to legislate with regard to 
such tax. Tlie subject-matters with regard to 
which the Parliament can legislate are specified 
in Art. 246 of the Constitution read with the Union 
List and the Concurrent List. The tax is income- 
tax within the meaning of item 82 of the Union 
List and Parliament has power to legislate with 
respect to the tax. Parliament has also power to 
make the law under t he residuarv powers bv Art. 
248 ol the Constitution. (1902) 44 1 1 It 315: 65 
Cal W.N 60: AIR 1960 Cal 619 (620, 621, 622) 
(Pt A) (Prs 5, 8, 14, 15, 16, 17, 18 19) (DB). 

13 (b). Stale legislature. 

® Art. 245 — - Exlra territorial operation of 
Slate law Qustion as lo — Hyderabad Endow- 
ments Regulations (1940), Ss. 4, li> — M. p Public 
Trusts Act (30 of 1951), Ss. 2 (4), 4 — Religious 
public trusts — Public temple and some of its 
property situate in Hyderabad — Other income 
yielding properties situate in M. P. — Hyderabad 
Regulations will apply — Registration of trust 
under Act 30 of 1951 — Effect — Scope of S. 2 (41 
of M. P. Act. 1 1 

Where the trust is situate in a particular Stale, 
the law ol that Stale will apply to the trust, 
even though any part of the trust property, 
whether large or small, is situate outside the 
State where the trust is situate. 

Where a public temple is situate in Hyderabad 
in the Stale of Andhra Pradesh and there is 
also some property ot the temple there though the 
major part ot the income yielding endowed pro- 
pertv is situate outside in the State of Madhya 
Pradesh, the Hvderabad Endowments Regulations 
will apply to the trust as the trust is situate in 
the State ot Andhra Pradesh and the fact that 
some ol the endowed properties are not in Andhra 
Pradesh would make no difference. Furl her. the 
fact that the trust has been registered under the 
Madhya Pradesh Public Trusts Act (30 of 1951) 
cannot exclude the operation of the Regulations 
in the case ot this trust, for the trust is undoubt. 

edlv situate within the area where the Regulations 
are in torce. 

It is obvious that public trust as defined in S. 

2 (4) of the Madhya Pradesh Act (30 of 1951)] 
must he a public trust situate in the Slate' of 
Madhya Pradesh. Even though S. 2 (4) does no! 
say so in terms, the definition must be confined 
to public trusts situate in Madhya Pradesh. 
Therefore S. 2 (4) must be interpreted to apply 
only to public trusts situate in Madhya Pradesh. 
This conclusion is supported by S. 3. As the 
public trust m this case must be held to t* 
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•ituate in Andhra Pradesh and not in Madhya 
Pradesh where only some of the endowed trust 
properties are, the registration of the trust under 
the Madhya Pradesh Act cannot be a bar against 
the enforcement of the relevant provisions of the 
Hyderabad Regulations, because even if it may 
be necessary for the purpose of management of the 
property in Madhya Pradesh to register this trust 
also in Madhya Pradesh, that would not exclude 
the jurisdiction of the State of Andhra Pradesh, 
to legislate with respect to this trust which is un- 
doubtedly situate in Andhra Pradesh, though 
some property of the trust is in Madhya Pradesh. 
AIR 1959 SC 1002, Foil. Anant Prasad Lakshmi- 
nivas Ganeriwah v. State of Andhra Pradesh, 
(1904) 1 SCJ 615: (1964) 2 Mad LJ (SC) 1: (1904) 
2 Andh \VR (SC) 1: 1963 Supp (1) SCR 844: AIR 
1963 SC 853 (858, 859) (Pt A) (Prs 10, 12). 

• Art. 245 — Extent of powers of State Legis- 

lature — Madras Marumakkathayam (Removal 
of Doubts) Act (32 of 1955) passed by Madras 
Legislature could not have any extra-territorial ope- 
ration so as to allect properties in the quondam 
Cochin State. Kochuni v. Stales of Madras and 
Kerala. 1960 Ker LJ 1077: 1960 Ker LT (SC) 31: 
(1960) 2 SCA 412: (1961) 2 SCJ 443: (1960) 3 
SCR 887: AIR 1960 SC 1080 (1085) (Pt A) (Pr 11) 

® | Art. 245 — State legislation — Necessitv of 
territorial nexus — Territorial nexus as to mar- 
riage and crime — Validity of S. 4 (b) of Bom- 
bay Act (25 ot 194G). See Government of India 
Act (1935), S. 99. 1958 Cr LJ 161: AIR 1958 
Bom 68 (FB). 

® Art, 245 — State Legislature — Competency. 

It is not open under the Indian Constitution to 
a State to enforce social legislation outside its 
boundaries. If social legislation has to 
be enforced all over the country, then the proper 
method of doing it is to approach the Central 
Government to pass a law if the subject-matter is 
within the Concurrent List. The State v. Narayan- 
das Mangilal Dayame. 59 Bom LR 901: 1958 Cr. 
LJ 161: ILR (1957) Bora 880: AIR 1958 Bom 68 
(73) (PI F) (Pr 9) (FB). 

7 — Arls « 245 and 246 C3) — State legislation — 
Tests of validity. 

The competence of the State Legislature arises 
by virtue of the provisions of Art. 245 and Art. 
246 (3) of the Constitution. A State Legislature 
has the competence to make law’s mentioned in 
the relevant Lists for the whole or anv part of 
the State. There must also be a territorial nexus 
between the subject-matter and the State. If the 
Legislature legislates in respect of a topic men- 
tioned in the relevant list and the legislation goes 
beyond the State, then it would not be compe- 
tent legislation. 

If these two tests are satisfied namely that the 
legislation is competent in the sense that it is 
covered by a topic mentioned in the relevant list 
and also it is not extra-territorial, then the third 
question to be considered is whether the Consti- 
tution has placed any restrictions upon the power 
of the Legislature to legislate on that particular 
topic. 

In order to decide the legislative competence 
with regard to the impugned Act, the Courts 
must first look at the Act itself and consider 
what the scheme of the Act is and w'hat is the 
subject-matter w’ith which the Act is dealing 
ILR (1955) Bom 680: 57 Bom LR 288: AIR 1956 
Bom 1 (4) (PI A) (Prs 3, 4) (DB). 

[Reversed on another point in AIR 1957 SC 699.] 

T. Arts. 245, 345 — Limitation Act (1908), 

Art. 52 — Municipalities — U. P. Municipalities 


Act (2 of 1916), S. 326 (3) - Suit to recover 
price of goods sold to Municipality in Uttar 
Pradesh — Suit filed in Court beyond Uttar 

7" Special limitation prescribed in S. 
3-6 (3) does not apply — Suit is governed by. 
Art 52, ^Limitation Act — (Words and Phrases ~ 

See Limitati °n Act 1908, Art. 52. AIR 

1956 Cal 216. 

7 Arts* 245 and 254 — (Government of India. 

Act (1915), So ^9) — Power of local Legislature 

to mnke law — Extent of its extra-territorial 
Jurisdiction. 

Lnder S. 79 of the Government of India Act* 
1915, the local Legislature could make laws for 
the territories of its own Province. Where the 
field of legislation w r as occupied by any law made 
by an authority other than the local Legislature, it 
could legislate with regard to the occupied field 
only with the consent of the Governor-General in. 
Council. Even with such assent, it could not 
however, repeal or alter such law as to other 
Provinces. The local Legislature could not also 
make any law with regard to the matters speci- 
fied in sub-S. (3) of S. 79 without the assent of 
the Governor-General. Even with such assent, it 
could not legislate for territories outside that 
Province. 

The local Legislature, whose powers were con- 
ditioned by S. 80-A of the Government of India 
Act, 1915, (as substituted for S. 79 in 1919) could 
not by an enactment affect rights in land outside 
the Province; nor could it pass law’s restricting 
the jurisdiction of Courts of another Province; 
nor laws regulating the pow’ers and procedure of 
Courts of another Province. 

It cannot, however, be said that the law’s of a 
local Legislature, cannot affect persons and pro- 
perties outside the Province. For, the Courts, of 
this country very often have to recognise the 
extra-territorial consequences of a foreign law. 
ILR (1957) 3 Cal 113: AIR 1956 Cal 216 (217,218) 
(PI B) (Prs 13, 16, 17, 18, 19, 20) (DB*. 

Arl. 245 — Special law prevailing In one 

Slate when becomes foreign law’ — (International 
Law). 

For many purposes, the special laws prevailing in 
sub divisions of a single political State of which 
the forum is a part is as much foreign law’ as 
the law’s of a State under a foreign political sove- 
reignty. ILR (1957) 3 Cal 113: AIR 1956 Cal 210 
(219) (Pt E) (Pr 24) (DB). 

• Arts. 245 and 246 — Taxing law — Extent 

of operation of State Legislature. 

An Act of a State Legislature cannot operate to 
any extent beyond the State's boundaries. For a 
State’s pow’er of taxation how’ever vast in its 

character and searching in its extent, is confined 
to subjects which are within its jurisdiction ana 
the tax laws of a State can have no extra-terri- 
torial operation. The law of a State relating to 
assessment of taxes may have a retrospective 
effect. Still it is necessarily limited to persons, 
property or business w’ithin the jurisdiction and 
further it is only such tax as could have been 
authorised originally that could be levied retrospec- 
tively. Ananthanarayanan Iver v. Agricultural 
Income-tax and Sales Tax Officer. 1958 Ker Li 
1144: 1958 Ker LJ 1286: ILR (1959) Ker 125: AIK 
1959 Ker 182 (188) (Pt C) (Pr 16) (FB). 

Art. 245 — Scope — Madras Aliyasanthana 

Act (9 of 1949) — Validity of — Extra-territorial 
operation. 

The Madras Aliyasanthana Act is to be cofistru* 
ed as applying to land and properties situate 
wi thin the Province of Madras and w’hen so con- 
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limed the Act is valid and operative to govern the 
tttle in respect of properties included in the suits 
lor partition of Kutumba property. (1942 ) 5 FLJ 
IPC) Is ILR (1956) Mad 785: AIR 1956 Mad 642 
(651) (PI G) (Pr 28) (DB). 

— Art. 245 — Test of validity of Act — Act of 
Provincial legislature — One of the tests is to 
■ee whether its operation does not extend beyond 
the boundaries of the province. 36 Mys LJ 73 ILR 
(1957) Mys 423: AIR 1958 Mys 102 (106, 107, 108) 
(PI B) (Prs 21, 22, 25, 27, 28) (DB). 

Art. 245 — Applicability of Bihar Hindu 

Religious Trusts Act to Baidyanath temple — State 
Legislature’s competence to legislate for territories 
outside its jurisdiction. See Bihar Hindu Religious 
Trusts Act (1 of 1951), S. 29. AIR 1954 Pat 202 
(DB). 

[Reversed on another ground in AIR 1959 SC 
1073.] 

Art. 245 — Extra-territorial jurisdiction — 

Powers of State Legislature. See Government of 
India Act (1919). S. 80 A. AIR 1954 Pat 164 (DB). 

[Reversed on another point in AIR 1959 SC 

809.] 

Art. 245 and Sch. 7, List 2, Entry 17 — Rule 

63 of Slrhind Canal Rules — Validity. 

"The Sirhind Canal Rules”, including Rule 33, 
were adopted and enacted as law lor the State 
by the State Legislature of Pepsu State. 1 his was 
well within its powers under entry 17 of the Slate 

list. AIR 1950 Pepsu 40 (47) (Pt F) (Pr 26) (DB). 

Art. 245 — Punjab Passengers and Goods 

Taxation Act whether is within the legislative and 
territorial competence of the State notwithstand- 
ing the fact that it imposes fare or freight in res- 
pect of journey through territories which are out- 
ride the State of Punjab. See the Punjab Passen- 
gers and Goods Taxation Act (10 ot 1952), Proviso 
to S. 3 (3). AIB 1954 Pun] 364 (I)B). 

13 (c). Sufficient territorial nexus 
and taxation power of State. 

• Arts. 245 und 286 (2) — Territorial extent 

of legislative power — Theory of territorial eon- 
nection or nexus — Applicability to sales tax legis- 
lation. 

Per Majority (Bose, J., dissenting): — The theory 
nf territorial connection or nexus should not be 
confined in its application only to income-tax legis- 
lation but would be equally applicable to sales- 
lax legislation. 

The provisions of the Bihar Sales Tax Act 
(1947) limit its charging section to 'sale'. In 
order to attract the charging section there must 
be a completed sale involving the transfer of pro- 
perty in the goods sold from the seller to the 
buyer. The nexus theory only indicates the cir- 
cumstance in which a tax imposed by an Act of 
the Legislature may he enforced in a particular case 
end unless eventually there is concluded sale in 
the sense of passing of the property in the goods 
do tax liability attaches under the Act. The argu 
ment that one and the same transaction of sale 
may be taxed by different States by applying the 
nexus theory has no force for Art. 286 (2) of 
the Constitution, as it stood originally, was a com- 
plete safeguard against such eventuality and after 
the amendment of that Article and the relevant 
entries in the Legislative List such contingency will 
not arise Tata Iron and Steel Co., Ltd. v. State 
of Bihar.' (1958) 9 STC 267: 1958 SCA 469: 1958 
SCJ 818: 1959 BUR 453: ILR 37 Pat 827: 1958 
SCR 1355: AIR 1958 SC 452 (461, 402) (Pi B) 
IPrs 14, 15). 

• —Art 24ft — Territorial extent of legislative 


power — Doctrine of territorial nexuj — Prin- 
ciples — (Bombay Lotteries and Prize Competi- 
tions Control and Tax Act (54 of 1948) ) — Vali- 
dity of. 

When there is territorial connection between the 
person sought to be charged and the State seeking* 
to tax him the taxing statute may he upheld. 
Sufficiency of the territorial connection involves 
a consideration of two elements, namely, (a) the 
connection must be real and not illusory and (b) 
the liability sought to he imposed must be 
pertinent to that connection. The question whe- 
ther in a given case there is sufficient territorial 
nexus is essentially one of fact. 

Held, on facts that the standing invitations, the 
filling up of the forms and the payment of money 
for the newspaper “Sporting Star” take place 
within the State which is seeking to tax only the 
amount received by the petitioners from the State 
of Bombay. The tax is on gambling although 
collected from the promoters. All these constitute 
sufficient territorial nexus which entitles the Stato 
of Bombay to impose a tax on the gambling tha'j 
taxes place within its boundaries and the law can- 
not he struck down on the ground of extra- 
territoriality. State of Bombay v. R. M. D. 
Chamarhaugwala, 1957 SCR 669: 1957 Mad WN 
(SC) 64 : 35 Mys LJ 283: (1957) 2 MLJ (SC) 87: 
(1957) 2 Andh WR (SC) 87: (1957) SCJ 607: 
(1957) MLJ (Cr) 558: 59 Bom LR 945: 1957 SCA 
867: AIR 1957 SC 699 (711, 712) (Pt El 

(Pr 24). * 


• Arts. 245. 246, 286 — Sales tax legislation 
operating on non-resident persons. 

(Per Venkatarama Ayyer, J., in a dissenting 
Judgment:— A law enacted by the Indian Legis- 
lature in respect of the matters enumerated in ’the 
appropriate lists would be valid provided it ij 
for the territory entrusted to their charge; whether 
it was so or not would depend on whether there 
was sufficient territorial connection between the 
person who is sought to he charged or proceeded 
against under the law and the country which 

enacts the law; and when such connection exists* 
the law is not strictly speaking extra-territorial^ 
and it is not ultra vires on the ground that the 
person is not residing within the State which 

enacts the law. A sales tax legislation of a State 

which is otherwise valid is not ultra vires on the 

ground that the person proposed to he taxed is 
not resident within the territorial limits of the 
State. Case-law discussed. Bengal Inmunitv Co 
Ltd. v. State of Bihar, (1955) 6 STC 446: (19551 
2 SCR 603: ILR 34 Pat 905: (1955) SCJ 672: 1955 
SCA 1140: (1955) 2 MLJ (SC) 168: (1955) Andhra 

(Pr im) 422: AIR 1955 SC 601 (749) (P? Z«) 

•— A|, L 245 — Theory of territorial nexus — 
taxing Statutes having extra-territorial operation 
See Travancore Cochin Agricultural Income-tax Vc* 
(22 of 1950) (as Amended by Act 8 of 1957) Sec 

tion 3. AIR 1959 Ker 182 (FB). ’ 

7 ^ r,s ‘. 245 > 28* — Development of sales 

tax law In India — Slate of law In pre-Conslitu! 
Hon and posl-ConsIltutlon periods — r p „ n j 

Berar Sales Tax Aet (21 of 1947), Section^ 
(I950)"* Pl " 11 ~ SalM TaX LnWS Valldall °n Act 

In the Pre-Constitution period, the validity of 

a sales tax law was judged on the nexus theory 
so that the State which had sufficient territorial 
nexus with the Roods to be taxed could validly tax 
their sales by operatinR on one or more of its 
essential inRreduxits. 1961 MPLJ 864- 1961 
LJ 1011: 1961 MPC 582: AIR 1962 Madh Pra 
(232) (Pt A) (Pr 22) (DB). Pra 220 
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—Arts. 245 (1), 246, 286 (1) and Explanation 
and Sell. 7, List 2 Entries 92 and 54 — Power 
of Stale to tax intra-State and inter- 
state sales — Contract of sale concluded In 
another Stale — Goods delivered in Madras — 
Liability for taxation under Madras General Sales 
Tax Act — (Sales Tax — Madras General Sales 
Tax Act (9 of 1939), Ss. 3 and 22). 

The power ol a State to impose taxes is not 
conditioned on the subject-matter being wholly 
within its jurisdiction. The exercise of the power 
will be valid, if there is sufficient territorial con- 
nection with reference to the subject-matter. 1948 
PC 118, Foil. 

The effect of the Explanation to Art. 286 (1) is 
to remove the limitation imposed by Art. 24a 
and Art. 286 (li on the power of a State to enact 
extra-territorial legislation and permit the Stale 
to levv sales tax on an extra-state sale, provided 
goods thereunder are delivered within the State. 
The Explanation should accordinglv be construed 
as not taking away the positive powers of taxation 
conferred under Art. 246 and Entry No. 54 but as 
enlarging (hose powers in cases falling within the 
Explanation. 

Under the Constitution, the States enjoy both a 
power under Enlrv T)4 to tax sale and purchase 
of goods and a power under Entry 52 to tax goods 
on their entry into a local area, subject only to 
the limitation contained in Art. 286. There is no 
contlict between the power of States to tax sales 
under Entry 54 and the power to impose taxes 
on the use of goods to which the Explanation 
relates. 

The words “actual delivery" in the Explanation 
to Art. 286 (11 can mean only physical delivery 
and not constructive delivery such as bv transfer 
of documents ot title to the goods. The whole 
object ol the Explanation is to give a power of 
taxation in respect ol goods actually entering the 
Slate for the purpose of use therein and it will 
defeat such a purpose if notional delivery of goods 
as bv transfer of document of title to the goods 
within the State is held to give the Slate a power 
to tax, when the goods are actually delivered in 
another State. 

The result mav be thus summed up: (1) The 
State has plenary powers of taxation over intra- 
State sales. (2 1 The Slate has no power to impose 
a tax on extra-State sales. (3) In respect of inter- 
state sates, the Slate in which the contract is 
concluded is the only State which has the power 
to impose a tax. (4) Where goods are delivered 
for consumption in a particular State, that Stale 
has the power to impose a use tax or a purchase 
tax thereon notwithstnding that the transaction of 
sale is extra-State. 

Thus where purchases are made in another State 
by a person living in Madras and the documents 
of title are received bv post in Madras or the 
price is paid to the banks in Madras against 
delivery of documents of title and the contracts in 
respect of the sales are concluded in the former 
State, they will be extra-State sales not liable for 
taxation under the Madras General Sales Tax Act. 
If, however, the goods are actually delivered in 
Madras, that will confer on the State of Madras 
a power to tax the goods under the Explanation 
to Art. 286 (I) (a) which has become incorporated 
in the Madras General Sales Tax Act by the Ad- 
aptation of Laws (Fourth Amendment) Order, 
*952 (1952) 2 MLJ 614: (1952) 3 STC 405: 65 

Mad LW 1041: AIR 1953 Mad 116 (120, 126, 127 
128) (PI C) (Prs 9, 27, 29, 30, 31, 32) (DB). 

Art. 245 — Bihar Sales Tax Act (19 of 1947), 

Ss. 2 (c), 2 (g) and 4 — If invalid on ground of 
-extra territorial operation. See Sales Tax • — Bihar 


Pat e 87 T (DBL Ct (19 ° f 1947)l S ‘ 2 fC) * ^ lm 
,£ Reversed on another point in AIR 1955 SQ 

bol.J ^ 

14. Constitutionality of statutes. 

(a) Proper approach in deciding question 

(b) Presumption and burden of proof. 

(c) Law void in part 

(d) Who can question the consfltutioiialif* 
of a statute. 

14. Constitutionality of statutes. 

r Statutory rules — Amendment— j 

rectification — Recitation of wrong source of 
power Amendments not invalidated See Indore 

1329 Slna TaX RuleS (1927) ’ R - 17 - AIR 1W4S0 


- “ w '-uusuiuuuuuniy oi statute — 

Uucshons of public policy or motives of legislators 

— Relevancy. 

In determining the constitutionality of a statute 
the Court is not concerned with the motives of the 
legislature and whatever justification some people 
ma\ teel in their criticisms of the political wisdom 
ol a particular legislative or executive action, the 
Supreme Court cannot be called upon to embark 
on aii enquiry into public policy or investigate into 
questions ol political wisdom or even to pronounce 
upon motives of I lie legislature in enacting a law 
winch it is otherwise competent to make. Sarup 
Singh v. State of Punjab, 1959 Supp (2) SCR 499: 
(I960) 1 SCA 163: 1959 SCJ 1115: AIR 1959 SO 
860 (864) (PI A) (Pr 5). 


• Arl. 245 — Ultra vires • — Constitutionality 
of legislation — Duty of Court. See Ibid, Art. 
13. AIR 1954 SC 119. 

® Art. 245 — Constitutional validity of statutes 
It is always a question of power — Motive is 
not a relevant consideration. See Interpretation 
of Statutes. AIR 1953 SC 375. 


Art. 245 — Constitutional validity of statute* 
Suppression of Immoral Traffic in Women and 
Girls Act of 1956 — Validity. 

Hardship is no consideration while dealing with 
the constitutionality of an Act. Therefore, if tho 
Suppression of Immoral Traffic in Women and 
Girls Act of 1956 is found to have been constitu- 
tionally passed and it is not also otherwise ultra 
vires, consideration of difficulty in rehabilitating 
the prostitutes in society or the fact that several 
causes had led to prostitution over which the girls 
carrying on prostitution had no control can bo 
no ground for invalidating the Act. 1959 All Cf 
R 427: 1959 All WR (HC) 509: AIR 1959 All 57 
(59) (PI A) (Pr 2). 

[Overruled on another point in AIR 1964 SO 

416.] 

Arl. 245 — Scope — ‘Existing law' found to 

be beyond competence of legislature to make 
under Constitution — Whether saved by Art. 372. 
See Ibid, Art. 372. AIR 1958 All 126. 

Art. 245 — Power of Legislature to enact law 

contrary to principles of natural Justice — Limita- 
tion — American Constitution and Indian Con- 
stitution — Distinction — Due process of law — Ap- 
plleability. Art. 14. 

If a certain procedure is prescribed by law then 
unless it contravenes the provisions of Art. 14, u 
cannot be challenged as invalid upon anv suppos- 
ed principles of natural justice. In this respect 1 
departs from the American Constitution under 
which the Union and the State Legislature ar# 
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•forbidden to enact laws affecting the life, liberty 
or property of individuals except in accordance 
with the due process of law. Due process of law 
includes principles of natural justice. The doctrine 
of due process has not been adopted by the Indian 
'Constitution save in certain cases where its prin- 
ciples have been expressly enacted in the Constitu- 
tion. 1956 All WR (HC) 643: 1956 All LJ 878: AIR 
1957 All 297 (301) (Pt C) (Prs 10, 11) (DB). 

Art. 245 — Interpretation of Constitution — 

Powers of High Court. 

A Constitution must be so interpreted as to 
advance the very objects for which it is brought 
into existence and to ensure the harmonious 
working of l lie different organs of the State for 
the ultimate good of its citizens. 

It is for the Courts to give effect to the pro- 
visions in tlie Constitution and not to do away with, 
-or whittle down, the powers conferred by them l>v 
a process of construction. Of course, if the func- 
tionary concerned acts in excess of the powers 
conferred upon him, the High Courts will refuse 
to uphold his action but that is the limit of the 
4 unction assigned by the Constitution to High 
Courts. 1956 All LJ 556: 1956 All WR (HC) 570: 
ILR (1956) 2 All 665: AIR 1956 All 557 (559, 562) 
(Pt E) (Prs 5, 36, 37) (DB). 

Art. 245 — Constitutionality of Act — Courts 

when can declare on. 

It is not the function of any Court or Judge 
to declare void or annul a law the moment it 
has been promulgated; their function is only 
interpretative. In other words, when a parti- 
cular case comes before them in which the 
right of any parly is involved, they decide whether 
the Act or any part of it is to be disregarded on 
the ground of its incompatibility with the con- 
stitution. 1951 All LJ 246: ILR (1951) 2 All 505: 
AIR 1951 All 228 (231, 232, 233) (Pt C) (Prs 13, 
23) (DB). 

Art. 245 — Powers of Court lo question pro- 
priety or reasonableness of legislation — Province 
<»f Court In regard lo legislation of sovereign and 
non-sovereign legislatures. 

Desai, J. : — A Court has absolutely no jurisdic- 
tion over a sovereign Parliament. If it goes wrong, 
the remedy lies in the hands of the people. It 
is not for a Court to go into the question of 
reasonableness or propriety of any enactment ol 
even a non-sovereign legislature. How to legis- 
late is the sole concern of the legislature; a Court 
has nothing lo do with the means with which the 
legislature hopes to secure its end. 52 Cri LJ 
1191: ILR (1952) 2 All 360: AIR 1951 All 44 (48, 
49, 50) (Pt B) (Pr 10). 

Art. 245 — Power of Court to reject an Act 

as ultra vires — Scope and limits. 

Desai, J. : — No Indian Court has anv power to 
reject an Act as ultra \ires, though it was within 
the scope of t he legislature, merely on the ground 
that it involved delegated legislation. The power 
of Court to reject an Act as ultra vires arises 
only out of the legislature's exceeding the autho- 
rity given to it under the Constitution Act. I'nless 
• he Court can point its linger to a particular pro- 
vision of t lie Constitution Act which is violated hv 
the legislature through the enactment, it cannot 
rule out the enactment as ultra vires. ILR (1952) 
2 All 300: 1952 Cri LJ 1191: AIR 1951 All 44 (54, 
55) (PI G) (Pr 17) (DB). 

Arts. 245 and 240 — Validity of Art question- 
ed — Duty of Court. 

When the validity of an Act is called in ques- 
tion, the lirst thing for the Court to do is to ex- 
[Vol. 4 ] Fn.D. 87. 


amine whether the Act is a law with respect to 
a topic assigned to the particular Legislature which 
enacted it. If it is, then the Court is next to 
consider whether, in the case of an Act passed 
bv a Legislature of a State, its operation extends 
beyond the boundaries of the State. State laws 
cannot, in the absence of a territorial nexus, have 
any extra-territorial operation. If the impugned 
law satisfies both these tests, then finally the Court 
has to ascertain if there is anything in other part 
ol the Constitution which places any fetter on 
the legislative powers of such Legislature. (1959) 
l Andh WR 285: ILR (1959) AP 648: AIR 1959 
Andh Pra 398 (401) (Pt A) (Pr 14) (DB). 


• Art. 245 — Constitutionality of an Act — 

Argument based on hardship — Not tenable. 

The Courts are not concerned with any hard- 
ship that a piece of legislation may cause where 
it is obviously within the competence of the 
Legislature. They have no power to relieve hard- 
ship in such cases. The remedies for any real 
hardship lie elsewhere. II. P. Barua v. State of 
Vssarn, AIR 1955 Assam 249 (262) (Pt M) (Pr 30) 
(SB). 

(Reversed on another point in AIR 1901 SC 

232.] 

Art. 245 — Amendment by Industrial Disputes 
(Appellate Tribunal) Act (1950) — Amendment 
which is a complementary legislation cannot be 
challenged so long as it covers the appropriate 
field of legislation. See Industrial Disputes Act 

(1947), S. 15. AIR 1954 Assam 161 (DB). 

Ail. 245 — Validity of Statutes — Duty of 

Court. See Bombay Prohibition Act (25 of 1949 
as amended by Act 20 of 1952), S. 24- A. AIK 

1958 Bombay 181. 

Arts. 245, 14, 19 (1) (f) — Bombay Tenancy 
and Agricultural Lands Act (67 of 1948), Ss. 7, 5, 

6 and 6 A (as amended by Act 13 of 1956) — ^ 

\ aliditv — Whether S. 7 is inconsistent with 

Arts. 14 and 19 (1) (f) of the Constitution — 

Possible abuse of power by Government whether 
a ground for challenging its validity. See Tenancy 
Laws — Bombay Tenancy and Agricultural Lands 
Act (07 of 1948) as amended by Act (13 of 1956) * 

Section 7. AIB 1957 Bom 252. 

[Overruled on another point in AIR 1959 SC 

459. J 


Art. 245 — Preamble and Art. 14. 

titulionalitv of legislation. See Ibid, 
AIR 1956 Bombay 368. 


— Uncons- 
Preamble. 


— —Arts. 245, 19, 26 — Bombay Police Act (22 of 
19.)1), S. 37 (3) — \ alidity — Is to be judged on 
Ihc assumption that persons called upon to exercise 
the wide powers will exercise them honestly and 
bona fide — (Bombay Police Act (22 of 1951) 
Section 37 (3) ). See Ibid, Art. 19. AIR 1950 
Bombay 300. 


Art. 245, Preamble — Sell. VII, LLst II, Art. 

34, List I, Entry 42 — Constitutionality of legis- 
lation — Presumption as to — Duty of Court" 

Construction of constitutional laws — Validity of 

Section 2 (1) (d) of Bombay Act, LIV of 1948 

(Bombay Lotteries and Prize Competitions Control 
and lax Act (54 of 1948), S. 2 (1) (d) ). 


uucij ui> ucai words 

in the statute which go to show that the Legis- 
lature tins overstepped its competence or ins 
travelled outside the limitations laid down in the 
Constitution that the Court will pronounce a Legis- 
lation to be ultra vires. AIR 1952 Bom 10 IUI 

on ’ 


The 

strue 


Courts must, therefore, interpret and con- 
the prize competitions included in the first 
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category of the definition in Section 2 (1) (d) of 
the Bombay Act 54 of 1948 as only those com- 
petitions, the success in which does not depend 
to a substantial degree upon the exercise of skill. 
In other words, the Courts must presume that the 
Legislature was legislating under the topic 
“gambling" and not under the topic “trade and 
commerce" and as such S. 2 (1) (d ) is valid. 
1959 Cri LJ 28: ILR (1955) Bom 680: 57 Bom 
LB 288: AIR 1956 Bom 1 (8, 9) (Pt E) (Prs 17, 
18) (DB). 

[Reversed on another point in AIR 1957 SC 

699.] 

Art. 245 — Civil P. C. (1908), S. 100 — New 

point — Constitutional point. See Civil P. C. 
(1908), S. 100. AIR 1959 Cal 328. 

Arl. 245 — Preamble — Unconstitutionality of 

legislation — Practice — (Civil P. C. (1908), 
Pre.) — (Interpretation of Statutes — Unconstitu- 
tionality). See Ibid, Preamble. AIR 1938 Cal 570. 

Art. 245 — Amending Act within Legislative 

powers — It is not justiciable — EiTect should be 
given to it — (Interpretation of Statutes). 

Where the amendment of an Act is within the 
legislative powers and has been made in accor- 
dance with the correct legislative procedure, the 
[justice of such amendment or its integrity is not 
justiciable in a Court of law; and if the amend- 
ment is in form only declaratory or explanatory 
of the principal Act and retrospective bv express 
enactment, ell'ect must be given to it as if it was 
a part of the Act. ( 56) 60 Cal WN 962. 

Art. 245 — Validity of legislation — Extent of 

power of Court. AIR 1955 NIC (Hyd) 5624 (DB). 

Art. 245 — Powers of Court — State Courts 

when should express opinion on question of Con- 
stitutional Law. 

As a general rule, State Courts should desist 
from expressing any opinion on constitutional 
matters unless it is absolutely necessary for the 
decision of the case. Cooley in his Constitutional 
Limitations, Vol. I. Pages 333 and 339 has ex- 
pressed the same view in the following words. 

“In any case, where a constitutional question 
is raised, though it may he legitimately presented 
by the record, yet, if the record also presents some 
other and clear ground upon which the Court mav 
rest its judgment, and thereby render the constitu- 
tional questions immaterial to the case, that 
course will be adopted and the question of con- 
stitutional power will be left for consideration 
until a case arises which cannot be disposed of 
without considering it, and when consequently a 
decision upon such question will be unavoidable." 
ILR (1952) Hyd 122: 1952 Cri LJ 1076: AIR 1952 
Hyd 112 (117, 120) (Pt G) (Prs 9, 23) (DB). 

a Art. 245 — Constitution — Power of Courts 

to declare statute unconstitutional — Interpreta- 
tion of Statutes. 

The Court’s duty is to enforce the provisions of 
the Constitution. If, therefore, a Court finds that 
a statute is in accordance with the Constitution, it 
must pronounce it valid. If the Court finds that 
it is in contravention of the Constitution or 
transgresses the authority vested in the Legis- 
lature, the Court must pronounce it a nullity. Laws 
may be unwise though constitutional. If a law is 
unconstitutional it is the duty of the Courts to 
declare it void. But if a law is unwise an appeal 
for its removal lies not to the Court but to the 
electorate in a democratic form of Government. 
Abdur Rahim v J. A. Pinto, 52 Cri LJ 1333: ILR 
(1951) Hyd 1: AIR 1931 Hyd 11 (16) (Pt D) 

(Pr 35) (FB). 

[Overruled on another point in AIR 1953 Hyd 
33 (FB).] 


• Art. 245 — Constitutionality of an Act — 

Tests of — S. 19, J. and K. Preventive Detention 
Act — Validity — (Public Safety — J. and K. 
Preventive Detention Act (4 of 2011), S. 19). 

No statute can be held invalid on the ground 
that it is opposed to the spirit of the Constitution. 
Whether an Act is ultra vires or not has to be 
seen with reference to the provisions of the Con* 
stitution alone and nothing else. It is a 
fundamental rule of Interpretation of Statutes 
that there should always be a leaning towards 
holding a statute as constitutional and intra vires. 
AIR 1951 All 476 (FB) and AIR 1950 SC 27, Rel. 
on. 

Held, that Section 19 of the Preventive Deten- 
tion Act cannot be said to be ultra vires of the 
Constitution on the ground that it is not in ac- 
cordance with the spirit of the Constitution. Ghu- 
lam Ahmad v. State, 1954 Cri LJ 1811 : AIR 
1954 J and K 59 (62) (Pt C) (Pr 10) (FB). ° 

Art. 245 — Constitutional validity of statutes 

— Judicial review — Extent of — Rule framed 
under Act — If can be struck down on ground 
that it fixes short period of limitation. See Madras 
Plantation Agricultrural Income-tax Rules (1955); 
Rule 31, Proviso. AIR 1958 Ker 6. 

Arl. 245 — Validity of Act — Absence ol 

attack for sonic time — If bar to challenge later. 

The fact that no one challenged the vires of an 
Act for the last two years, since it was enacted, 
will not preclude a person from challenging it on 
the ground that the law was beyond the competence 
of the State legislature to make under the 
Indian Constitution. 1958 Mad WN 161: ILR 
(1958) Mad 452: 1958 Mad LJ (Cri) 591: (1958) 

2 Mad LJ 123: 1959 Cri LJ 731: AIR 1959 Mad 
261 (264) (Pt A) (Pr 9) (DB). 

Art. 245 — Validity — Act derogating from 

the jurisdiction of the High Court — Consent of 
Judges not obtained before enacting the Act — 
Filed. See (Code of) Criminal Procedure (Madras 
Amendment) Act (Madras Act 34 of 1955). AIR 
1959 Mad 261. 

Art. 245 — Legal fictions — Validity of — 

Power of legislature to legislate with such fic- 
tions added on — Transfer of suit to Revenue 
Court — Assumption of presentation of applica- 
tion under appropriate Act — Injunction issued 
by Civil Court — Effect. See Tenancy Laws — 
Madras Cultivating Tenants Protection Act (25 of 
1955), (as amended bv Madras Act (14 of 1956), 

S. 6 A. (1958) 1 Mad LJ 232. 

Art. 245 — Constitutional validity of statute. 

See Government of India Act (1935), S. 99. AIR 

1956 Mad 642. 

Art. 245 — Scope — Madras General Sales 

Tax Act whether bad as ofTcnding Art. 14 or Art. 

286 of the Constitution. See Sales Tax — Madras 
General Sales Tax Act (9 of 1939). AIR 1954 Mao 
1030. 

• Art. 245 — Ultra vires — Civil P. C. 1908, 

Section 9. 

l ime alone will not validate an Act which when 
challenged is found to he ultra vires. Canadian 
Federation of Agriculture v. Attorney-General oi 
Quebec, 1951 Mad UN 495 (PC). 

Art. 245 — Amendment converting into tax 

what is not really tax — Amendment held un- 
constitutional. See Sales Tax — Mysore Sales - 
Act (25 of 1957), S. 18 (3), (as amended m 
1964). AIR 1965 Mys 120 (DB). 

Arts. 245 and 246 — Colourable legislation -- 

Act within competence of legislature Mol ‘ 
cannot be questioned. 
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If the State Legislature lias competence, then 
the reason behind the law becomes irrlevant. If 
the Legislature enacts a measure which it has 
competence to do, it is not open to the Court 
to examine the motive behind the legislation. The 
vires of a legislation does not depend on the pur- 
pose behind the legislation. It depends mi the 
competence of the concerned legislature to enact 
the Statute in question. AIR 1953 SC 375, Rel. 
on. AIR 1904 Mys 240 (242) (Pi A) (Pr 4) (DB). 

Art. 245 — Mysore Village Offices Abolition 

Act (14 ol 19G1) — Act does not contravene Con- 
stitution of India — Abolition of village offices, 
is within competence of State Legislature. See 
Mysore Village Offices Abolition Act (14 of 1901), 
Section 2 (1) (n). AIR 1904 Mys 84 (DB). 


Art. 245 — Constitutionality of Statute — 

Statute cannot be questioned on grounds of public- 
policy. See Ibid, Preamble. AIR 1903 Mys 245. 

—Art. 245 — Validity of Section 13, Finance Ad, 
1950 — Contravention of Agreement between the 
President and the Rajprnmukh — Objection that 
it is constitutionally bad. See Finance Ad ( 19501 

S. 13. AIR 1955 Mys 49 (DB). 

• Art. 245 — Ultra vires. 

An Act cannot be declared to be invalid merely 
because it may be feared that the Government 
may abuse it in lulure; nor arc the Courts ai 
liberty to declare an Act void, because it is in 
their opinion opposed to (lie spirit that is suppos 
ed to pervade the Constitution bill not expressed 
m words. Abdul Khader v. State of Mysore, 52 
CrI LJ 992: ILR (1951) Mys 284: AIR 1951 Mys 
72 (85, 80) (Pi I) (Pr 40) (FB). 

Art. 245 — Power to declare an enactment 

\oid — Interpretation of statutes — Civil P. C. 
1908, Pre. 

A law passed by a competent Legislature should 
not be declared to he void except in a clear case. 
Every possible presumption regarding the validity 
of that law should be drawn until the contrary is 
shown beyond reasonable doubt. ILR (1951) .Nag 
552: 1952 CrI LJ 580: AIR 1951 Nag 43 (44, 45) 
(Pi B) (Pr 8) (DB). 


• Art. 245 — Constitutionality of an Act — 

Duty of Court — Validity of M. P. Act 13 of 1954 
— (M. P. Appropriation (No. 2) Act (13 of 1954), 
Section 1). 

It is the duty of the Courts to uphold the Con- 
stitution. II therefore, the very basis of a law 
contravenes any provision of the Constitution, the 
law itself will fall and it would be the duty of 
the Courts to declare that law unconstitutional. 

Held, that the M. P. Appropriation (No. 2) Act, 
1954, did not contravene any provision of the Con- 
stitution. Piarelal Singh v. State of M. P., ILR 

(1954) Nag 704: AIR 1955 Nag 11 (22) (Pt II) 
(Pr 43) (SB). 

' Art. 245 — Constitutional validity of Statutes. 
Sec Representation of the People Act (1951), Sec- 
tion 126. 1957 CrI LJ 048: AIR 1957 Pat 252 (DB). 

Art. 245 — Statute invalid because of con- 
stitutional check — !t can become valid if con- 
stitutional prohibition is removed. See Ibid, Art 

13. AIR 1957 Pat 44 (DB). 


1872 

clarified and ascertained with a view to deter- 
mine whether the impugned statutory provisions 
are attracted: if they are, the constitutional 
challenge to their validity must he examined and 
decided. State of Bihar v. Hardut Rov Moti Lai! 
lute Mills. ILR 39 Pat 303: (1960) 11 STC 17: 1960 
SCJ 255: 1900 BUR 171: (1960) 2 SCR 331: AIR 
1960 SC 378 (380) (Pt A) (Pr 7). 

• Arts. 245, 246, 48 and Schedule VII. List II, 

Entry 15 Statutes enacted under — Acts enact- 
ed. for prevention of slaughter of cows and cattle 

Constitutional validity of — Background 
against which question should he considered 
Maled — (Bihar Preservation and Improvement 
ot Animals Act (2 ol 1956), Preamble — (U. P. 
Prevention ol Cow Slaughter Act (1 of 1956 , 
Preamble) — (C. P. and Berar Animal Preserve • 
hon Act (52 of 1949), (as amended bv M. P. Acts 
23 ol 19al and 10 of 1956), Preamble) See Ibid, 
Art. 48. AIR 1958 SC 731. 

• Arts. 245 and 246 — Constitutional \alidltv 

of statutes — Tests to he applied. 

M ben the validity ol an Act is called in questioQ 
Ibc first thing lor the Court to do is to examine 
whether the Act is a law with respect to a 
topic assigned to the particular Legislature which 
enacted it. li il is, then the Court is next to con- 
sider whether its operation extends beyond the 
boundaries ol the province or the Slate, as its laws 
i annol, in the absence ol a territorial nexus, 
bavc any extra-territorial operation. If the im- 
pugned law satisfies both these tests, then finally 
Hie Court has to ascertain it there is anything in 
any other part of the Constitution which places 
anv fetter on the legislative powers of such Legis- 
lature. Stale of Bombay v. R M. D Chamar- 
baugwala. 1957 Mad \VN (SC) 64: 1957 SCR 874: 
35 Mys LJ 283: (1957) 2 MLJ (SC) 87 : (1957)2 
Andli W R (SC) 87: 1957 SCJ 607: (1957) MLJ 
(Cri) 558: 59 Bom LR 945: 1957 SCA 867: AIR 
1957 SC 699 (705) (Pt A) (Para 14). 

• AM- 245 — Constitutionality of Act — Dutv 
of Court. 

I he Court is only concerned to interpret the 

law. and il it is valid, to apply the law as it 
Imils it and not to enter upon a discussion as to 
what the law should be. Purushottam Govindii 
v. R. M. Desai. (1955) 28 ITR 891 : 1956 Cr LJ 
1-p : 38 Bom LR 498 : 1956 Andhra LT 1: 1956 

7 :V-! 195(i) 1 Mad U (SC) 31: (1955) 2 SCR 
88 < : 19 , 16 SCA 465 : AIR 1956 SC 20 (26) (Pt Ft 
(Pr 16). 11 1 M 

• : Ar *- 245, Preamble and Soli. VII, LLsts — 

Constitutional enactment — Rules of interpreta- 
tion of statutes apply — Construction of entry ir. 
list conferring legislative power — Widest possi- 
ble construction according to ordinary meaning 
should he pul — Relerencc to legislative practice 
mav be admissible for cutting down meaning of 
word m order to reconcile two provisions of two 
legislative lists — (Government of India Act 
(193,)i. Sell. All, Lists) — (Civil P. C. (1908 
I’rcainldc^ See Interpretation of Statutes. AIR 

- — Art. 245 and Preamble — Aires of Act or 
Notification — Determination ot — General prim 

~7 (Cl o\ P - (; - (1 «08|, Pre.) - (Interpre- 

' at, on °I Statutes — l ii( onslitutionalitvi Se«- 


14 (a). Proper approach in deciding question. ,,Md * 1>rc * L>1N * 


A|, U 245 — Constitutional validity of Statute 
— Determination ol — Essentials. 

In cases where the vires of statutory provisions 
challenged on constitutional grounds, it is 
essential that the material tacts should lirst be 


Arts. 245 am! 246 — A ires of Act — Considera- 
tions. 

1 lie Court has lo judge the vires of the Act 
w itli reference to the applicability of the entries 
m the respective lists. I| it does not fail within 
ihe ambit of the Stale list, it would he saved bv 
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the residuary entry and its validity would be un- 
affected notwithstanding that a Stale legislative 
measure contains a similar provision. ILR (1959) 
Andh Pra 1340 : 1960 Andh LT 22: (1960) 38 ITR 
§8 : (1960) 1 Andh \VR 153: AIR 1960 Andh Pra 
115 (119, 120) (Pi C) (Pr 24) (DB). 

Art. 245 — Competency of Legislature to 

legislate. 

A distinction must always be borne in mind 
between the competence of a legislature and the 
violation or contravention of fundamental rights. 
If legislation is not competent, no further ques- 
tion arises. If legislation is competent then the 
Court has got to consider whether it offends any 
of the provisions of the Constitution particularly 
Part III of the Constitution. Therefore, if in a 
ease the legislation itself was incompetent, no 
question of considering Art. 31 or Art. 31 -A 
would arise. ILR (1955) Bom 127 : 56 Bom LR 
3062: AIR 1955 Bom 28 ( 33) (Pt E) (Pr 10) 
(DB). 

Art. 245 — Constitutionality of an Act — De- 
termination of. 

In deciding whether any particular legislation 
is unconstitutional, it is necessary to examine 
with some strictness the substance of the legisla- 
tion. AIR 1954 SC 119, Rcl. on. ILR (1954) Ilyd 
M0: AIR 1955 Ilyd 41 (42) (Pt A) (Pr 4) (DB). 

Arts. 245, 246 — Interpretation of legislative 

entries — Liberal construction — Doctrine of in- 
cidental and ancillary power — Scope of — When 
can be invoked. 

The words describing the legislative powers 
should receive wide and liberal meaning. The 
-enumerated powers must be effectively put in 
operation by legislation. The doctrine of inciden- 
tal and ancillary power has necessarily to be in- 
voked to prevent a statute becoming ineffective. 

In a statute falling within the enumerated topic 
of legislation, provisions enacted to ensure and 
achieve the effectiveness of the Act should not be 
treated as alien to the subject matter of the 
legislation. The competency of the legislature 
Jo make such provisions cannot be tested as if 
Ihey stand apart and are severable from the main 
enactment. A matter not otherwise within the 
enumerated powers may be legislated upon as 
an incident to the exercise of an enumerated 
power. What is incidental' in any given case 
depends upon the main legislation and the cir- 
cumstances of the particular case. Matters of inci- 
dental powers are largely questions of degree, but 
in considering them, the Court must not lose sight 
of the fact that once the subject-matter is fairly 
within the province of the legislature, the justice 
and wisdom of the provision which it makes in 
the exercise of its powers over the subject- 
matter are matters entirely for the legislature 
and not for the judiciary. (1962) 13 STC 967 : 
AIR 1963 Mad 116 (118, 119) (PI A) (Prs 6, 7, 
7-a, 8) (DB). 

[Overruled on another point in AIR 1965 SC 

922 .) 

• Arts. 245 and 246 and Sch. VII — Consti- 

tutional validity of enactment — Proper method 
of approach. 

The first thing to do, in determining the constitu- 
tional validity of an enactment in India, is to 
turn to Part XI and Schedule VII of the Constitu- 
tion. Even where the attack on the validity of 
the enactment is based solely on Part III of the 
Constitution, a preliminary examination of the 
amplitude of the power of the concerned legisla- 
ture to legislate on the subject and the purposes 


which such legislation might attempt to achieve 
which create the necessary atmosphere for a 
competent consideration of the question arising 
under Part III. C. N. Subramania Iyer v. N. 
Dharmalinga Padayachi, 1959 Mad WN 1 : ILR 
(1958) Mad 932: (1959) 1 MLJ 1: AIR 1958 
Mad 608 (615) (Pt A) (Pr 24) (FB). 

Art. 245 — Procedure — Question relating 

to validity of statute. See Ibid, Art. 226. AIR 
1956 Mad 387 (DB). 

Arts. 245 and 246 — Validity of Coorg Agri- 
cultural Income-tax Act — Tests — (Coorg Agri- 
cultural Inconie-tax Act (1 of 1951)). 

When the validity of an Act is called in question 
the Court has to examine whether it passes three 
tests. The first is whether the Act is a law with 
respect to a topic assigned to the particular Legis- 
lature which enacted it. Next if the Act is one 
passed by a provincial Legislature, whether its 
operation extends beyond the boundaries of the 
Province. Lastly, it must be seen whether there 
is nothing in any other part of the Constitution 
which places any fetter on the legislative powers 
of such Legislature. 


The Coorg Agricultural Income-Tax Act satis- 
fies the second lest. It also satisfies the first test 
because it is intra vires the Coorg Legislative 
Council. It is a legislation with respect to lax 
on agricultural income and the Coorg Legisla- 
ture was competent to enact the law by reason of 
Entry 44 of Sch. II of the Coorg Devolution Rules 
read with Entry 10 of the same. 

While the Coorg Legislative Council had, when 
it enacted the Agricultural Income-tax Act on 
15th January, 1951, the competence to make laws 
relating to the subjects classified as provincial 
subjects, Article 246 of the Constitution 
placed no fetter on the otherwise plenary compe- 
tence of the Coorg Legislative Council to legis- 
late on those provincial subjects. Hence, the con- 
tention that the Act was ultra vires of the Coorg 
Legislative Council has to fail. 36 Mys LJ 73: 
ILR (1957) Mys 423: AIR 1958 Mysore 102 (106, 
107, 108) (Pt B) (Prs 21, 22, 25, 27, 28) (DB). 

Art. 245 — Ultra vires — Validity of law has 

to be considered with reference to the provisions 
of Constitution and nothing else. ILR (1952) Nag 
736 : 1953 Nag LJ 199: AIR 1953 Nag 40 (51) 
(Pt N) (Pr 52) (DB). 


Art. 245 


— “Subject to the provisions of this 
onslitution" — Constitutional validity of Statutes 

- General principles — Principle that Crown can- 
ot derogate from Its own grant — Applicability 

- (Tenancy Laws — Bihar Land Reforms Act 
10 of 1950) — Constitutionality). 

Held, on facts that it is well established that 
le Parliament or the State legislatures are no 
ebarred from legislating so as to vary the effect 
r cancel the elTeet of a Crown grant in the ab- 
»nce of any express provision in the Constitu- 
on. The ultimate touchstone of constitutionality 
the Constitution itself and not any genera 
rinciple ouside it. AIR 1952 SC 2;>2, Rcl. nn 

157 BLIR 245: AIR 1957 Pat 390 (393) (Pt B) 
>r 5) (DB). 

— Art. 245 — Power given by constitutional 
istrumcnt — If text is explicit, it is conclusive 
i what it directs and in what it forbids— uo 
?rnment of India Act (1935), S. 88. 

When a right or power given bv a r onst itution 
instrument is challenged, the duty of the Cou 
to keep close lo the words of the constitution, 
istrumcnt, and see first whether the P°'' , . r . , 
-anted, and secondly, whether there is anything 
se which restricts the rights so granted, 
ic text is explicit, the text is conclusive, alike 1 
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what it directs and in what it forbids : 1912 App. 
Cas. 571, Red. on. 51 Cri LJ 256: ILK 28 Pat 

775: AIR 1950 Pat 19 (23) (Pt C) (Pr 6) (DB). 

Art. 245 — Points to be enquired before de- 
ciding whether a tax has been lawfully imposed 
by a State. 

In order to decide wlielher a tax has been law- 
fully imposed by a Stale, it is necessary to 
enquire — 

(1) Whether it was enacted for the purposes 
of the State; 

(2) whether the tax falls within the description 
of taxation set out in an entry of the State 
List; 

(3) whether the person, properly or business to 
be taxed is within or associated with the State, 
or in other words, whether there is a sufficient 
territorial connection between the object to be 
taxed and the taxing State; and 

(4) whether there is anything m the Constitu- 
tion or in any other law for the time being in 
force to indicate that the tax is not valid ILR 

(1955) Pun| 58: (1955) 6 STC (Sup) 1 : AIR 1954 
PunJ 264 ( 267) (Pt C) (Pr 10) (DB). 

14 (b). Presumption and burden of proof. 

Art. 245 and Preamble — Constitutionality of 

statutes — Onus — (Interpretation of Statutes — 
Constitutionality). See Ibid, Pie. AIR 1959 Andh 
Pra 292. 


Art. 245 — Lneonstltutionality of legislation. 

It is an accepted doctrine of constitutional law 
that every presumption must he made in favour 
of the constitutional validity of a statute and the 
onus would, therefore, he on the plaintiff to 
establish facts showing that the restrictions are 
unreasonable. 32 Pat 198 : AIR 1954 Pat 34H 
(345) (Pt G) (Pr 8) (DB). 

Art. 245 — Presumption as to constitutionality 

of enactment. 

The presumption is always in favour of the 
constitutionality of an enactment, and the burden 
is upon him who attacks it to show that there has 
been a clear transgression of the constitutional 
principles. AIR 1953 Pat 65 (70) (Pt B) (Pr 8) 
(DB). 

Art. 245 — Constitutionality of Statute — 

Presumption — Burden of proof. 

It is well settled that there is always a presump- 
tion with respect to the validity and constitution- 
ality of a law and it is for those who attack its 
vires to establish their contention. ILR (1961) 1 
Pun | 283: 62 Punj LR 916: AIR 1961 PunJ 24 
(28) (Pt E) (Pr 14) (DB). 

Art. 245 — There is always a presumption of 

constitutionality in favour of a Statute. 1966 

CIS (IJ) 8: 62 Pun LB 241 : AIR 1960 Punj 523. 
(520) (Pt E) (Pr 11). 

14 (e). Law void In part. 


Art. 245 and Preamble 


— Presumption is in 
favour of constitutionality of an enactment — 
Burden is upon him who attacks it. 55 Cal \VN 433: 
AIR 1951 Cal 85 (89) (Pt I)) (Pr 51). 

[Reversed on another point in AIR 1954 SC 
92.]. 


Arts. 245 and 246 and Pro. — Presumption in 

favour of Legislature — Presumption In favour of 
constitutionality of enactment — Interpretation in 
favour of validity of an Act to be preferred. 

There is a presumption in favour of the cons- 
titutionality of a statute and the burden is on 
the person who challenges it as unconstitutional 
to establish his case. Further where two inter- 
pretations are equally possible, the one which is 
in favour of the validity of an Act must he pre- 
ferred. I960 Crl LJ 223: AIR 1960 J and K 
15 (18) (PI D) (Pr 10) (l)B). 

Art. 245 — Validity of J. and K. Act (42 oi 

1956) — Constitutionality — Burden of proof — 
Effect of S. 31 (3). J. and K. Constitution Act — 
S. 1 (2) of J. and K. Act (42 of 1956) not invalid. 
See J and K Criminal Procedure Code (Amend- 
ment) Act (62 of 19561, S. 1 (2). 1960 Cr LJ 62: 

AIR 1960 J aud K l(I)B). 


Art. 245 — Validity of legislation — Presump- 
tion in favour of — Burden of proof. 

The presumption is always in favour of the 
constitutionality of an enactment. This presump- 
tion being there, a heavy onus lies on those who 
challenge the constitutionality of tin* legislation. 
AIR 1951 SC 41, Rel. on. 1960 Jab LJ 698: 1960 
MPC 549: 1960 Cr LJ 1614: 1960 MPL.I 972: AIR 
1960 Madh Pra 389 (391) (Pt B) (Pr 16). 

Art. 245 — Constitutional validity of statute 

— Presumption of — Test of ultra vires character. 

There is a presumption in favour of the legality 
of statute and the Court will not declare an Act 
unconstitutional or ultra vires unless the repug- 
nancy to the Constitution is clear and beyond 
doubt. (1936) AC 578 (614) and AIR 1935 PC 
158 (162), Rel. on. ILR (1956) Mad 785: AIR 1956 
Mad 642. (648) (Pt C) (Pr 18) (DB). 


• Alt. 245 — Doctrine of severability — 

Scope and extent — Rules for construction in ap- 
plying doctrine summarised. R. M. 1). Chamar- 
baugwala v. Union of India, (1957) 2 MLJ (SC) 
70: 1957 SCJ 593: (1957) MLJ (Cri) 547: (1957) 
2 An \VR 76 : AIR 1957 SC 028 ( 633) (Pt F) 
(Pr 12). 

Art. 245 — Ss. 4 and 6 ot Prize Competition 

Act are severable — Assuming that S. 6 is arbi- 
trary ami unconstitutional, validity of S. 4 and 
I he corresponding penal sections i< not affected. 
Sec Ibid, Prc. 1964 (2) Cri LJ 632: AIR 1964 Alt 
572. 

Arts. 245 and 240 — Unconstilutionalitv of 

legislation — Principle of severability — Interpre- 
tation of statutes. Sec Ibid, Pre. AIR 1962 All 
521 (I)B). 

Art. 245 — Constitutionality of statute — 

Doctrine of severability — Part of law void — 
Effect. See Ibid, Art. 13. 1955 Cri LJ 623: AIR 

1955 All 193 (DB). 

• Art. 245 — Ultra vires — Test of severabili- 

ty - — Correct test of severability is to ascertain 
whether after the invalid portions cf the 
statute in question are deleted a different law 
is created. Ahdur Rahim v. Joseph A. Pinto, 
52 Cri LJ 1333: ILR (1951) Hvd 1: AIR 1951 
llyd 11 (35. 36) (Pt H) (Pr 114) (FB). 

[Overruled on another point in AIR 1953 llyd 
33 (FB).]. 

Art. 245 — Validity of legislation — Part of 

Act defective — Effect of. 

Defective character of a part of the statute 
would not, bv itself, affect the validity of the 
rest of it. AIR 1955 Pepsu 129 (133) (Pt F) 
(Pr 24) (DB). 

Art. 245 — Validity — Whole statute not an 

invalid piece of legislation — Vice of excessive 
delegation from which S. 5 suffered originally has 
been effectively removed by Amending Act, 19 of 
1952. See Sales Tax — East Punjab General 
Sales tax Act (46 of 1948) (as amended bv Art 
19 of 1952), S. 5. AIR 1963 Punj 549 (DB). 
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T.'*' 1, 2 f 5 . T.^ Pun,ab Pass engers and Goods 

£W?\.A cl J 1 .® of 1952) < as amended by Pun- 
jab Act (21 of 1952), Ss. 3, 4. 8. 9 and 10 — Act 

is not ultra vires — Sections 3. 4, 8 and 9 are 

va id J7 S- *0 *s invalid. See Ibid. Art. 19 (1) 
U). AIR 19o5 NUC (Punj) 1887 (DB). 

14 (d). Who can question the 
k Constitutionality of a statute. 

Arts. 245, 246 and 254 — Unconstitutionally 
of legislation — State cannot plead unconstituli- 
onality of its own statutes before Courts. See 
Ibid, Preamble. 1962 (2) Cr LJ 33 : AIR 1962 
Cal 338 (DB). 


Art. 245 

can question 
(36 of 1936). 


Statute — Constitutionality — Who 
- Nagpur Improvement Trust Act 


One who has claimed the benefit of a statute 
cannot afterwards assail its validity. Where cer- 
tain persons allow the Collector to take posses- 
sion of their property and feeling dissatisfied 
with the compensation awarded by him proceed 
under the provisions of the Nagpur Improvement 
Trust Act and appear before the Tribunal to 
have the compensation enhanced and succeed to a 
certain extent in having the compensation increas- 
ed, they cannot afterwards question the validity 
of the Nagpur Improvement Trust Act: 124 US 
o81 : 244 US 407, Rel. on. 1951 Nag LJ 463 : ILR 
(1951) Nag 818: AIR 1951 Nag 90 (93, 94) (Pt F) 
(Pr 22) (DB). 

Art. 245 — Bihar Sales Tax Act (19 of 1959), 

S. 20-A — \ aliditv — Dealer has no right to 
challenge its validity on ground of violation of 
Art. 19 (1) (f) of the Constitution — S. 20-A is 
valid and intra vires the State Legislature. See 
Ibid. Art. 19 (1) (I). 1965 BLJR 431: AIR 1960 
Pat 54 (DB). 

ARTICLE 246 
SYNOPSIS 

* 

(Constitution of India, Art. 246.) 

1. Scope. 

2. Retrospective effect. 

3. Limitation on legislative powers. 

4. ‘‘Exclusive power”. 

5. Interpretation of legislative entries — Gene- 

ral principles. 

§. Interpretation of legislative entries — Conflict of 
jurisdictions. 

) 7. Doctrine of pith and substance. 

8. Doctrine of occupied field, 
i. Colourable legislation. 

< 10. Scope and extent of legislative powers. 

See also Ibid, Art. 245. 

(a) Legislative entries denote fields of 
legislation and not powers of legisln- 
r tlon. 

F (b) Power to legislate retrospectively. 

(c) Legislative competence of Parliament. 

(d) Legislative competence of State Legisla- 
ture. 

(e) Concurrent List. 

11, Constitutional validity of statutes — Test 
of. 

See also Ibid, Art. 245. 

32. Constitutionality of Acts — Illustrative 
cases. 

See also Ibid, Art. 245. 

IS^PresuiupHon of constitutionality. 


14. Delegation of legislative functions. * 

See also Ibid, Art. 245. 

15. Territorial limits of legislative power. 

16. Extra-territorial operations. 

1. Scope. 

I i3Tm r, V 2 ? 8 T-* 1 Sch c r 7 ’ Llsl En,r y W and 
List III, Entr> 4 o — Scope — Inquiries for the 

purpose of any of the matters in Lists. 

Entry 45 in List III, which is the Concurrent 
List, speaks, inter alia of ‘inquiries . . . for 

i !!* P mP° S V° f i of the mallers ^ List II or 
List III . Under Art. 246 read with this entry. 

Parliament as well as the Legislature of a Stale 
may make a law with respect to ‘inquiries for 
the purpose of any of the matters in List II.' 
I he law to be made by the appropriate Legisla- 
ture with respect to the two legislative entries 
viz., List I, Entry 94 and List III, Entry 45 mav 
cover inquiries into any aspect of the matters 
enumerated in any of the lists mentioned there- 
in and is not confined to those matters as mere 
heads of legislative topic. The words ‘for the 
purposes ot indicate that the scope of the in- 
quiry is not necessarily limited to the particular 
or specific matters enumerated in any of the en- 
tries in the list concerned but mav extend to 
inquiries into collateral matters which may be 
necessary for the purpose, legislative or other- 
wise of those particular matters. Therefore, the 
inquiry which may be set up by a law’ made 
under these two entries, is in its scope or ambit 
not limited to future legislative purposes only. 

,r >9 Loin LR 769, Reversed. Ram Krishna Dalmia 
v. Justice S. R. Tendolkar, 1959 SCJ 147: 1958 
SCA 754: (1959) 1 An WR (SC) 67 : (1959) 1 
MLJ (SC) 67: 61 Bom LR 192 : 1959 SCR 279: 
AIR 1958 SC 538 (544, 545) (Pt B) (Pr 6). 

— Art. 246 — Scope — Arts. 245 and 246 deal 
with competence of various legislatures to make 
laws in tuture — Law’s already made are not 
covered by provisions of Arts. 245 and 246. See 
Constitution of India, Art. 372. AIR 1958 All 
126. 

; 246 —Scope of — Arts. 123, 246 and 

248 — Effect of. See Administration of Evacuee 
Property (Chief Commissioners Provinces) Or- 
dinance (12 of 1949). AIR 1957 All 561 (DB). 

“ 246 — Object and scope — Article de- 

fines respective spheres of States and Union in 
matter of legislation — Intention is not that 
State Legislation should not be inconsistent with 
Constitution. AIR 1955 NUC (All) 2681. 

Arts. 246, 372 — Essential Supplies (Tem- 
porary Powers) Act (1946), Section 1— Validity of 
Act - — Transfer of Central subject to State list 

— Effect — Art. 246 which distributes legislative 

powers between Parliament and State legislature, 
has nothing to do with law’s already made and if 
those law’s are not contrary to any provisions of 
the Constitution. 1951 All LJ 441: 1951 All WR 

(HC) 638: 1951 All Cri R 163: 52 Cri LJ 1474: 

AIR 1951 All 816 (817) (Pt A) (Pr 7) (DB). 

Art. 246 — Scope and effect — Validity of 

Police Act (1861). See Police Act (1861), S. 1. 

AIR 1958 Cal 365. 

• Art. 246 — Scope — Ordinance promulgat- 

ed by authority competent at the time — Sub- 
sequent distribution of power — Authority losing 
competency as a result — Validity of Ordinance 

— If affected — Art. 246 is irrelevant to validity 
of such laws. See Jammu and Kashmir Constitu- 
tion Act, SM 1996 (1949), S. 5. 1958 Cr LJ 885: 

AIR 1958 J and K 29 (FB). 

Arts. 246, 245 and 277 — (Sales Tax — 

Travancore-Cochin General Sales Tax Act (1125). 
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Pre.) — "Continued to be levied" — Lew of 
sales tax in respect of works contract. 

In view of specific provision of Art. 277 such 
a tax can continue to he levied after the com* 
^mencemeiit of Constitution irrespective of parti- 
tion of legislative power effected by Art. 240 and 
-entries in three lists of Seventh Schedule. 1957 
Ker U 380 : (1957 ) 8 STC 347 : 1957 Ker L.l 

349 : ILR (1957) Ker 462: AIR 1957 Ker 146 (150) 
(Pt C) (Prs 13. 15) (DR). 

(Overruled in AIR 1958 SC 500.] 


Arts. 246 and 372 — Scope — Indore Stamp 

Act Adaptation Act — Validity — (Indore Stamp 
Act Adaptation Act (5 of 1950, S. 1).) 

Per Dixit. J. Art. 240 deals with the power 
of Parliament and the State Legislature to enact 
laws after 26th January. 1950. It has nothing 
to do with the operation of laws alreadv enacted. 
That is dealt with by Art. 372. I nder that 
Article and the Explanation I to it. Act No. \ 
of 1950 which received the assent of the Rajpra- 
mukh on 24th November, 1949. but became ope- 
rative from 29th January, 1950, is a law continu- 
ing in force after the commencement ol the Cons- 
titution. The Act in its applicability to bills ot 
exchange is not, therefore, ultra vires, the Slate 
Legislature because of Art. 246. ILR (1956) Madh 
Bha 339 : Madh BLR 1956 (Civil) 597: 1956 Madli 
BLJ 740: AIR 1956 Madh B 177 (178) (Pt A) 
(Pr 2) (DB). 


2. Retrospective cfTecl. 

Art. 246 — Retrospective elTeet — Hyderabad 

Jnglr (Commutalion) Regulation (25 of 1359-F), 
S. 4 (1) (c), (2)— Validity — (Hyderabad (Aboli- 
tion of Jaglrs) Regulation (69 of 1359-F), S. 6 
(4) — Validity). 


The Constitution cannot be interpreted retros- 
pectively, and any enactment inconsistent with 
its provisions is not void in the sense that it 
never existed. Art. 246 of the Constitution should 
be similarlv construed. The two Hyderabad Re- 
gulations 25 and 69 of 1359-F having been pass- 
ed before the inauguration of the Constitution, 
any decision on the unconstitutionality ol their 
provisions, which is given after 26th January, 
1950, should guard against the Constitution ot 
India being given retrospective effect. Case-law 
relied on. ILR (1954) Hyd 783 : AIR 1954 Hyd 
227 (228, 229. 232, 233) (1M R) (Prs 2, 18, 20) 

(DB). 


m Art. 246 — Scope whether retrospective. 

Arts. 245 and 246 restrict the State legislature’s 
competence to legislate, but they are clearly pro- 
spective in their application and do not alTcct 
what was done before they came into force. They 
need not, therefore, be referred to while consider- 
ing the validity of a State Legislation made before 
the passing of the Constitution. See Ibid, Art. 
245. 52 Cri LJ 1140: AIR 1951 Nag 58 (FB). 

Arts. 246, 245 and 372 — Retrospective efTect. 

See Ibid, Art. 245. 1957 Crl LJ 540: AIR 1957 
Punj 91. 


3. Limitation on legislative powers. 

• Arts. 246, 14, 19 and 304 (b) — Legislative 

power of Legislature — Taxing statute — Limlln- 
llon and restriction imposed on Legislature to 
enact limitation prescribed by Arts. 14 and 19 and 
reasonableness prescribed by Art. 304 (b) can he 
considered by Court. 

Taxing statutes are not beyond the pale of 
the constitutional limitations prescribed bv Arts. 
19 and 14 ot the Constitution and the lest of 
reasonableness prescribed by Art. 301 ( b) is 


justiciable. The quantum of tax levied bv the 
taxing statute, the conditions subject to which it 
is levied, the manner in which it is sought to be 
recovered, are all matters within the competence 
of the Legislature, and in dealing with the con- 
tention raised by a citizen that the taxing statute 
contravenes Art. 19 Court would naturally be 
circumspect and cautious. Where for instance it 
appears that the taxing statute is plainly discri- 
minatory, or provides no procedural machinery 
for assessment and levy of the tax or, that it is 
confiscatory. Courts would be justified in strik- 
ing down the impugned statute as unconstitution- 
al. In such cases, the character of the material 
provisions of the impugned statute is such that 
the Court would feel justified in taking the 
view that, in substance, the taxing statute is a 
cloak adopted bv the Legislature for achieving 
its confiscatory purposes. Rai Ramkrishna v. 
State of Bihar. (1964) 1 SCA 413: ILR 42 Pat 
796: (1964) 1 SCR 897: (1964 ) 2 SCJ 749: (1963) 
50 ITR 171 : AIR 1963 SC 1667(1673) (Pt E) 
(Pr 12). 

B Art. 246 — Scope — Sch. 7. List 1, Entry 54 

and List II, Entry 23 — Legislative power of State 

— If subject to List I, Entry 54 — Declaration of 
Parliament — EITect of. 

The jurisdiction of the State legislature under 
List II, Entry 23 is subject to the limitation im- 
posed by the latter part of that Entry. If a Central 
Act has been passed which contains a declara- 
tion by Parliament as required bv Entry 54, and 
if the said declaration covers the field occupied 
by the impugned Act the impugned Act would be 
ultra vires, not because of anv repugnance bet- 
ween the two statutes but because the State 
Legislature had no jurisdiction to pass the law. 
The limitation imposed by the latter part of 
Entrv 23 is a limitation on the legislative com- 
petence of the State Legislature itself. The re- 
levant provisions of the Constitution are prospe- 
ctive and unless a declaration is made by Parlia- 
ment alter the Constitution came into force, it 
will not satisfy the requirements of Entry 54. 
Hingir-Rampur Coal Co., Ltd. v. State of Orissa, 
(1961) 2 SCR 537: (1961) 1 SCA 210: AIR 1961 
SC 459 (469, 470, 472) (Pt C) (Prs 23, 33). 

• Art. 246 — ‘Void in Art. 13 (1)’, meaning of 

— EITect of declaration of voidness of statute — 

Declaration of unconstitutionality brought about 
by lack of legislative power, efTect of — Authority 
conferred by Arts. 245 & 246 to make laws sub- 
jectwise in different legislatures is qualified bv 
declaration made in Art. 13 (2) — That power 
can only be exercised subject to prohibition con- 
tained in Art. 13 (2). See Ibid, Art. 13 (1). 1955 

Cri LJ 215: AIR 1955 SC 123. 

• Art. 246 — Nizam's Powers — (President's 

Removal of Difficulties Order, 212-A (2)). 

After the Constitution came into force and 
prior to the setting up of a duly constituted legis- 
lature in the Hyderabad State, the legislative 
authority undoubtedly vested in Nizam — Nizam 
as Rajpramukh bad under the Constitution, Art. 
385 and Presidents Removal of Difficulties Order 
212-A (2) power to legislate but in conformity 
with Alt. 246 and the lists and fundamental 
rights. Amecrunnissa Begum v. Mahboob Begum. 
ILR (1953) Hyd 98 : 1953 SCR 404 : 1953 SCA 565 : 
1953 SCJ 61: AIR 1953 SC 91 (93) (Pt A) (Pr9). 

• Art. 246 — Legislative power of Parliament 

how far limited. See Ibid, Art. 245 (1). 51 Crl 

LJ 1383: AIR 1950 SC 27. 

B Arts. 246 and 205 — Constitutional limitations 

— Retrospective validation taxing laws — Cons- 
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titmionahty — State Act imposing ccss, under 

! 1 A . P ;,r Su ? arcanc Cess (Validation) Act (Cen- 

tral Act IV of 1961), declared void ab initio by 

Supreme Court on ground of incompetency of 
State Legislature — Power of Parliament to enact 
retrospective validation taxing laws — Parlia- 
ment passing Act merely declaring action taken 
under State law as valid, without furnishing 
authority of law required for it— Act invalid on 
ground of incompetency. AIR 1965 .All 420 (423 
to 425, 428, 429, 432) (Pt B) (Prs 9 to 14, 16 to 
19, 32 to 38, 43, 45) (FB). 

® Arts. 246, 245 — Limitations on legislative 

powers — Competency to enact confiscatory or 
expropriatory legislation — (Punjab Consolidation 
of Land Proceedings (Validation) Act (6 of 1954), 

Ss. 3 and 4). See Ibid, Art. 245. AIR 1959 Punj 
8 (FB). 

(Overruled on another point in AIR 1959 SC 

519.] 

• Art. 246 — Scope of — legislative power 
conferred on Parliament as well as the State 
legislature is subject to provisions of Constitution 
* — To say that State legislature had power to pass 
a legislation under entry 56 of list II does not 
mean that it can pass any law under the entry 
ignoring other provisions of Constitution. Auto- 
mobile Transport Rajasthan Ltd. v. State of Raja- 
sthan, ILR (1957) 7 Raj 794: 1957 Raj L\\ 450 : 
AIR 1958 Raj 114 (119) (Pt C) (Pr 20) (FB). 

4. ‘‘Exclusive power”. 

Art. 246 — *\\ ith respect to’ — Meaning. 

The expression 'with respect to” is of wide 
import and any legislation can be made so long 
as it is with respect to the subject-matter of a 
particular entry (provided of course it is not in- 
consistent with the other provisions of the Cons- 
titution). 1952 All LJ 52: AIR 1952 All 88 (89) 
(Pt B) (Pr 4) (DB). 

— —Art. 246, Sch. 7 — “Fees' and ‘ Tax” — Legis- 
lative competence — Residuary power with regard 
to taxation is in Union — Levy of tax as ancil- 
lary or incidental to subjects specified in the 
lists in Sch. 7. See Ibid, Art. 265. AIR 1959 Andh 
Pra 398 (DB). 

Art. 246 — Lcgislat ivc competency of Military 

Governor of Hyderabad to make Regulation. See 
Hyderabad Sales of Motor Spirit Taxation Regu- 
lation (24 of 1 358- F) , S. 1. AIR 1959 Andh Pra 
225 (DB). * 

“ — Art. 246 — Adjustment of boundaries between 
Foreign States — Limitations to the exercise of 
executive power • — Sanction of Parliament — 
Exclusive power of Parliament. Sec Ibid, Art. 
226. AIR 1959 Cal 506. 

Art. 246 and Sch. 7, List 2 and Entry 18 — 

Power to legislate with respect to transfer of 
agricultural land — Does not include power to 
levy tax in respect of such transfer. AIR 1958 SC 
468, Rel. on. (1962) 45 ITR 66: 1961 Ker LT 
859: ILR (1961) 2 Ker 528: 1961 Ker LJ 1324: AIR 
1962 Ker 97 (102, 103) (Pt B) (Prs 27, 28, 29) (DB). 

Arts. 246 (4) and 254 — Scope — Part C State 

Law — Repugnancy with Central law — Effect — 
State Act void. See Ibid, Art. 240. AIR 1961 Madh 
Pra 216 (DB). 

Arts. 246, 245 — Interpretation of legislative 

entries — Liberal construction — Doctrine of in- 
cidental and ancillary power — Scope of — When 
can be invoked. See Ibid, Art. 245 AIR 1963 Mad 
116. 

(Overruled on another point in AIR 1964 SC 

922.] 

Art. 246 — State Legislature — Duties and 

powers of. 


If the Slate Legislature has power to enact a 
certain piece of legislation, it need not move the 
Centre and the Parliament to pass it. 1959 Cri LJ 
?31: 1958 Mad WN 161: ILR (1958) Mad 452: 

io-n h* , (Cpi> 591 : (1958) 2 Mad u *23: 
AIR 19o9 Mad 261 (267) (Pt D) (Pr 16) (DB). 

7 246 Doctrine of implied powers — 

Ancillary and subsidiary matters. 

None of the items in Lists in Sch. VII is to 
be read in a narrow' or restricted sense; each gene- 
ral word should be held to extend all ancillarv 
and subsidiary matters which can fairly and rea- 
V be said to be comprehended in it. AIR 
16 r 'oII. ILR (1956) Mad 785: AIR 1956 
Mad 642 (649) (Pt D) (Pr 19) (DB). 


•-—Arts. 246 and 261 and Sch. 7, List 2, Entry 

* 1 //t, ^ nlr * cs 12 and 13 — Foreign judgments 

— (Civil Procedure Code (1908), S. 13). 

L is open to a State Legislature to define 
loieign judgments and how they are to be en- 
jmced within its Stale subject to any legislation 
by the Parliament. Article 261 (2) empowers only 
the Pa rh ament to determine the manner in which 
judicial proceedings whether of the Union or of 
a State are to be proved and are to be made 
effective while entries 12 and 13 of the Concur- 
rent List give similar power to the States. Gauri- 

/lnro^ dcv i Das v - Ju sal Kishore Sharma, ILR 

(19o8)Punj 1211: 61 Punj LR 418: AIR 1959 Punj 

265 ( 268, 269, 270) (Pi B) (Prs 11, 14) (FB). 

— — Arts. 240 (3) and 304 (b) Proviso — Scope — 
v alidity of S. 3, T. C. Public Safely Measures Acl — 
(T. C. Public Safely Measures Act (5 of 1950), S. 

T. C. Paddy (Acquisition and Movement) 
Control Order, (1950). 

Tested in the light of its pith and substance or 
its true nature and character the subjects dealt 
with under S. 3, Public Safety Measures Act do 
not conic under item 42 of List 1 or under item 
33 of List 3 of Schedule VII but they really come 
under items 26 and 27 of List II which" is the 
State List. It follows therefore that under Cl. 3 
of Art. 246 of the Constitution the Legislature of 

the State was competent to enact the impugned 
section. 

Rut merely because the subjects dealt with are 
those within the exclusive jurisdiction of the State 
Legislature, it cannot be said that proviso to Cl. 
(b) of Art. 304 is inapplicable to any legislation 
relating to such subjects. Art. 246 cannot be taken 
to exhaustively deal with all the limitations on 
the powers of Parliament and the State Legislatures 
in matter of enacting laws in relation to the sub- 
jects enumerated in the Lists assigned to the res- 
pective Legislatures. 

Apparently the provisions of cl. (b) of Art. 301 
might appear to be in conflict with the exclusive 
power conferred on the State Legislature under 
Cl. (3) of Art. 246. Rut really there is no con- 
flict or repugnancy between the provisions con- 
tained in Cl. (3) of Art. 246 and Cl. (b) of Art. 304. 
The exclusive power conferred by Cl. (3) of Art. 

24G is not taken away by the Proviso to Cl. (b> 
of Art. 304. 

Exclusive power is not the same as absolute 
power. The expression ‘exclusive power' has been 
used in Cl. (3) of Art. 246 in contradistinction with 
similar exclusive powers conferred on Parliament 
in respect of matters enumerated in the Union 
List and also the power which the Parliament or 
the State Legislature may exercise in respect . ot 
matters enumerated in the Concurrent List. The 
Proviso to Cl. (b) of Art. 304 has only specified 
the manner in which the exclusive power of legis- 
lation conferred on the State Legislature -unde? 


CONSTITUTION OF INDIA (1950). Art. 246, Note 5 1395 


Cl. (3) of Art. 246 should be exercised. Art. 304 
merely supplements, qualifies and controls the 
power conferred by Cl. (3) of Art. 246. These 
two Articles have to be read and construed to- 
gether for the purpose of determining the validity 
of the impugned section of Public Safety Mea- 
sures Act, 1950 (5 of 1950). 

Since at no stage of the enactment of the mea- 
sure the sanction of the President as contem- 
plated by the Proviso to Cl. (b) of Art. 304 had 
been obtained and since the Proviso to Cl. (b) of 
Art. 304, since it was only subsequent to the 
moving of a bill for the enactment of a mea- 
sure like the one contained in S. 3 of the Public 
Measures Act, 1950 without the previous sanction 
of the President, Section 3 of the Public Safety 
Measures Act, 1950 (Act V of 1950) has to be 
declared illegal and void. The mere fact that the 
bill relating to the Act was originally introduced 
on a date prior to the date of the Constitution 
will not save the Act so far as S. 3 is concerned 
lrom the operation of the Proviso to Cl. (b) of 
Art. 304, since it was only subsequent to the 
coming into force of the Constitution that the bill 
in its final form as redrafted by the Select Com- 
mittee was introduced and moved in the Slate 
Legislature. 

Consequently the Paddy (Acquisition and Move- 
ment) Control Order, 1950, having been issued by 
the State in exercise of the powers derived from 
S. 3 of the Public Safety Measures Act, 1950, is 
also devoid of legal sanction behind it and is 
void. 1954 Cr LJ 63: 1953 Kcr LT 735: ILK (1953) 
Trav.-Co. 10/3: AIK 1954 Trav.-Co. 34 (37, 38) 
(Pt B) (Prs 4, G) (DB). 

5. Interpretation of legislative entries — General 
principles. 

• Art. 246 — Interpretation of entries in 

legislative lists — Principles should be construed 
in widest amplitude. See Assam Local Self-Gov- 
ernment Act (25 of 1953), S 62 AIK 1965 SC 
1501. 

• Art. 246 — Interpretation of legislative en- 

tries. See Wealth Tax Act (1957), S. 3. AIK 1965 
SC 1387. 

• Arts. 246, 265, Sch. 7 (general) — Inter- 

pretation of Entries In Sch. 7 — Kules as to — 
Should bo widely construed — Power to levy tax 
— Includes all subsidiary powers — Interpreta- 
tion of Statute. 

Entries m the Ihrec Lists in the Seventh Sche- 
dule which confer legislative competence on the 
respective Legislatures to deal with the topics 
covered by them must receive the widest possi- 
ble interpretation; and so it would be unreason- 
able to read in the Entry any limitation. 

It is also well settled that when a power is 
conferred on the Legislature to lew a tax, that 
power itself must be widely construed; it must 
include the power to impose a lax and select 
the articles or commodities for the exercise of 
such power; it must likewise include the powei 
to fix the rate and prescribe the machinery for the 
recovery of the lax. 'Ibis power also gives juris- 
diction to the legislature to make such provisions 
as in its opinion, would be necessary to prevent 
the evasion of the tax. In imposing taxes, the 
legislature can also appoint authorities for col- 
lecting taxes and may prescribe the procedure foi 
determining the amount of taxes payable bv any 
individual; all these provisions are subsidiary to 
the main power to levy a tax. However, all this 
is subject to the condition that even tax statutes 
have to satisfy the test of reasonableness pres- 
cribed by Cl. (0) of Art. 19 and the fundamental 


right of equality before law guaranteed by Art. 
14 as well as Ihe test prescribed bv Art. 301. 
Khyerbari Tea Co. Ltd., v. State of Assam, (1964) 
5 SCR 975: (1964) 2 SCA 319: AIR 1964 SC 925 
(935) (Pt M) (Pr 19). 

® “Arts, 246, 245 and Pre. — Interpretation ot 
Constitution — Legislative entry — General words 

01 wide amplitude — Narrow construction out oi 
place — Interpretation of statutes See Ibid, Pre- 
amble. AIR 1962 SC 1563. 

® Art. 246 and Sch. VII — Interpretation ol 

legislative entries. 

In the interpretation of the scope of items m 
the legislative lists in Sch. VII the widest possi- 
ble amplitude must be given to the words used 
and each general word must be held to extend 
to ancillary or subsidiary matters which can fairly 
he said to be comprehended in it. Chaturbhai M. 
Patel v. Union of India, 1960 SCJ 224 : I960 All 
LJ 202: (1960) 1 SCA 425: (1960) 2 SCR 362: 
AIR 1960 SC 424 ( 428, 429) (Pt C) (Pr 11). 

• Art. 240 — Legislative Lists — Interpreta- 

tion of. See Interpretation of Statutes. AIR 1959 
SC 459. 

• Art. 246 — Legislation by State to imple- 

ment directive principles — Legislation cannot 
override fundamental rights — Principle of har- 
monious construction to Ik? followed. See Ibid. Art. 

13, Part III. AIR 1958 SC 956. 

• Art. 246 — Interpretation of legislative en- 

tries. See Government of India Act (1935), Sch. 5, 
List 2, Entry 48. AIR 1958 SC 560. 

® Art. 240 and Sch. YII — Entries in lists — 

Interpretation of. 

The entries in the lists of the Sch. YII to the 
Constitution are heads of legislation which 
are to be interpreted in a liberal manner com- 
prising within their scope all matters incidental 
thereto. They are not mutually exclusive. Com- 
missioner of I. T. West Bengal. Calcutta v. 
Benov Kumar Sahas Rov, (1957) 32 ITR 466 : 
(1957) SCJ 740: (1957) 2 MLJ (SC) 145: (1957) 

2 An. \VR (SC) 145: 1958 SCR 101: AIR 1957 SC 
767 (772) (Pt A) (Pr 9). 

• Art. 246 — Entries in Lists of Seh. 7 do 

not Impose implied restrictions on legislative 
powers. 

(Per Patnnjali Sastri C. J.): — The entries in 
the lists of the Seventh Schedule are designed to 
define and delimit the respective areas of legis- 
lative competence of the Union and State Legis- 
latures, and such context is hardly appropriate 
for the imposition of implied restriction on the 
exercise of legislative powers, which are ordi- 
narily matters for positive enactment in the body 
of the Constitution. 

the entries in the lists are merely legislative 
heads and are of an enabling character. Duty to 
exercise legislative power and in a particular 
manner cannot be read into a mere head ot 
legislation. State of Bihar v. Kameshwar Singh 
ILR 31 Pat 565: 1953 SCA 53: 1952 SCR 889: 65 
Mad L\Y 527 : 1952 SCJ 354 : 1952 SCJ 427 • JQ5> 
SCJ 442: AIR 1952 SC 252 (264, 272) fp» O) 
(Prs 13, 43). 9 

• Art. 246 — Government of India Act (1935;, 

S. 100 — Principles governing interpretation ot 
legislative Lists — None of the items in each 
List is to be read in a narrow or restricted sense. 

If there is conflict between an entry in list ‘J 
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*ad an entry in list 1, an attempt should be made 
<o see whether the two entries cannot be reconcil- 
ed so as to avoid a conflict of jurisdiction Slate 
of Bombay v. F. N. Balsara, 1951 ' SCJ 
478: (1951) 2 Mad LJ 141: 53 Bom LR 982: 1951 
SCR 682: 52 Cri LJ 1361: AIR 1951 SC 318 (322) 
<Pt B) (Pr 7). 

Art. 246 — Interpretation of legislative entries. 

The perusal of the various entries in the several 
vists shows that they start with words of general 
conception followed by terms with meanings 
which arc comprehended in the general terms. 
The additional words do not in any way restrict 
the scope of the general terms but clarify the 
range and the object of legislation contemplated 
as comprised in the opening words. Each word 
in an entry or each entry in list should not be so 
read as excluding or reducing the content of the 
other especially when they confer powers on the 
same Legislature. The words in an entry may 
overlap but that does not mean that they exclude 
the other. 

In construing words in a constitutional enact- 
ment vesting legislative power, a very liberal con- 
struction would be put upon them so that they 
may have effect in their widest amplitude. A 
Constitution should not be construed in a narrow 
or a pedantic sense. (1959) 1 Auclli \YR 347: 
1959 Andh LT 419: ILR (1959) Andh Pra M: AIR 

1959 Andh Pra 461 (463, 464) (Pt B) (Prs 7, 13) 
<DB). 

Art. 246 and Sell. VII Lists — Interpretation. 

1 he Lists in Sell. VII enumerated broad catego- 
ries and the entries in the list arc to be given 
•large and liberal interpretation. The items in the 

• ists are not to be interpreted in a narrow and 
pedantic sense. They are to be given meaning of 
widest amplitude, every general word should be 
held to extend to all ancillary and subsidiary 
matters which fairly and reasonably can be said 
to be comprehended in it. (1961) 41 ITR 80: AIR 

1960 Assam 76 (83) (Pt C) (Pr 12) (DB). 

• Art. 246 and Sell. 7 — Interpretation of lists 

— Principles. 

In interpreting the legislative lists a broad and 
comprehensive interpretation is to be given and 
die lists are not to be interpreted in pedantic and 
*i arrow sense. There are overlappings also in the 
iists. 

None of the items in the lists is to be read in 
a narrow or restricted sense, and each general 
word should be held to extend to all ancillary or 

Mibsidiarv matters which can fairly and rcasonab- 

• 9 • ■ 

!v be said to be comprehended in it. AIR 1941 EC 
16 and AIR 1959 SC 544, Rel. on. Ajov Kumar 
Mukheriee v. Local Board of Barpela. AIR 1959 
Assam 221 <224, 225) (Pt B) (Prs 5, 6) (SB). 

Art. 246, and Scb. 7, List 1, Entries 43. 44, 85, 

List 2; Entry 32 and List 3, Entries 10, 28, 7 — 

Interpretation of — Bombay Public Trusts Act 
(29 of 1950), Ss. 2 (13) and 18 (1) — Act is 
•ultra vires of State Legislature — Society register- 
ed under Societies Registration Act (1860) — Not 
a corporation or quasi-corporation but an un- 
incorporated society contemplated by List 2, Entrv 
32 — Can be registered under Section 18 (1), 
Bombay Public Trusts Act even if its objects are 
not confined to State of Maharashtra. See Bom- 
bay Public Trusts Act (29 of 1950). S. 2 (13). 
AIR 1962 Bom 12. 

Arl. 246 and Sch. 7, List — Interpretation of 

— Principles governing. 

The principles governing the interpretation of 
Che entries in the three lists in the Seventh Sche- 
dule o r the Constitution are as follows: 


(1) In construing words in a constitutional 
enactment conferring legislative power the most 
liberal construction should be put upon them. 
This principle would equally apply to the con- 
struction of the items in the three lists. (2) 
Where under the Constitution there are two com- 
plementary powers each expressed in precise and 
definite terms, there is no justification for giving 
a broader interpretation to one power rather than 
to the other. (3) An attempt must always be 
made to reconcile two different legislative powers 
so as to avoid a conflict. (4) When the validity 
of a legislation is challenged on the ground that 
though purporting to deal with a subject in one 
list it touches also on a subject in another list, 
Ihc impugned statute may be examined in the 
light of the rule evolved by the Judicial Com- 
mittee of the Privy Council to ascertain its 'pith 
and substance' or its ‘true nature and character 1 
lor the purpose of determining whether it is legis- 
lation with respect to matters in this list or in 
that list. ILR (1961) Bom 281: 63 Bom LR 379: 
AIR 1962 Bom 12 (15, 16) (Pt A) (Pr 6). 

Arl. 246, Sch. 7, Lists — Construction of 

entries in — Principles of — (Constitution of 
India, Pre.) — (Interpretation of Statutes — Con- 
stitution). 

It is a well settled principle of construction of 
various entries in the Seventh Schedule to the 
Constitution that as far as possible an attempt 
must be made to reconcile entries in the Union 
List, t lie State List and the Concurrent List and 
that the Court must avoid attributing to the Con- 
stituent Assembly an intention of bringing about 
a conflict between the powers of the State Legis- 
latures and Parliament. ILR (1954) Bom 544: 56 
Rom LR 105: AIR 1954 Bom 254 (255) (Pi A) 
(Pr 6) (DB). 


Arts. 246, 254, Sch. 7, List I, Entry 62; List 2; 

Enlries 24, 25, Lisf 3 Entry 42 — Oriental Gas 
Company Act (15 of 1960) — Validity — If con- 
flicts with Union Act 65 of 1951. 

The meaning of an entry in the legislative list 
is to be ascertained with reference to the context 
in which it has been used. Entry 25, 'Gas and 
Gas Works’ in List 2 should not have any mean- 
ing which conflicts with ‘Industries’ in List 1, 
Entry 52 and List 2 Entry 24. The two entries 
should be harmonised to avoid any construction 
which will render any entry nugatory or ineffec- 
tive. AIR 1917 FC 1, Rel. on. The taking over 
of Oriental Gas Co., under State Act 15 of I960 
is within the field of 'requisition' under Entry 42 
in List 3. It is within the field of legislation 
under Entry 'Gas and Gas Works’ in Entry 25, 
List 2, also because it is requisition of Oriental 
Gas Co., which is an undertaking of gas works 
for the supply of gas. The Parliament Act of 
1951 and the State Act of 1960 do not come into 
any conflict. Even if it be assumed that tht* 
impugned legislation be one which incidentally 
trenches on any production aspect, it will be suffi- 
ciently justified and valid by reason of the pith 
and substance doctrine that the legislation is m 
true character and purpose with regard to gas 
and gas works and the trenching, if anv, is mereh 
ancillary. Even if there was any repugnancy be- 
tween the two Acts under Art. 254 of the Con- 
stitution the enactment having received the asseni 
of the President is a valid legislation. AIR 
SC 676 and (1883) 9 AC 117 and (1880) 7 AC 96 
and 1930 AC i'll and (1949) 2 Mad LJ 80. 
AIR 1949 PC 190, Rel. on. 65 Cal WN Mo: Alt 
1961 Cal 267 (278, 279, 280) (Pt C) (Prs 27, 29, 
32, 34). 

[Reversed on another point in AIR 1962 SO 
1044.3 
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Art. 246 and Pre — Interpretation of Con- 
stitution — Legislative lists — Entries in— Literal 
construction. See Ibid, Preamble. AIR 1959 Cal 

£ 22 . 

Art. 246 — Interpretation of Statutes — Legis- 
lative list. See Interpretation of statutes. AIR 

1956 Hyd 79. 

Art. 246 and Sell. 7 — Legislative Lists — In- 
terpretation of — Principles. 

One of the principles of interpretation of legis- 
lative lists in the Constitution is that none of the 
entries in the lists is to be read in a narrow or 
restricted sense and that each general word should 
be held to extend to all ancillary or subsidiary 
matters which can fairly and reasonably be com- 
prehended in it. The entries in the Lists in con- 
stitutional enactments should be given their fullest 
and widest etfect and should not be interpreted 
in a narrow or pedantic sense. The power to 
legislate on gentral subjects extends to ancillary 
matters also. The resort to residuary power should 
be the very last refuge and it is only when all 
the categories in the three Lists are absolutely* 
exhausted, that one can think of falling back upon 
a non descript. 1961 Ker LT 859: (1962) 45 ITR 
Cv6: ILR (1961) 2 Ker 528: 1961 Ker LJ 1324: AIR 
1962 Ker 97 (190) (Pi A) (Prs 14, 15) (DR). 

• Art. 246 — Legislative entries — Interpreta- 

tion of — General principles. 

The items in a legislative list in a Constitution 
should be read and understood in the lull sense 
of the terms used so as to give them the widest 
scope permissible by the context in which these 
terms have been used. Such general words should 
be held to extend to all ancillary' or subsidiary 
matters which can fairly and reasonably be said 
to be comprehended in it. The entries in the 
Seventh Schedule set up a machinery ol Govern- 
ment and arc not mere acts ol a legislature sub- 
ordinate to the Constitution. AIR 1941 FC 16 and 
AIR 1955 SC 367, Rel. on. Kochupennu Kochikka 
v. Kochikka Kunjipennu, ILR (1969) Ker 734 : 
1961 Ker LT 275: AIR 1961 Ker 226 (228, 229, 230) 
(PI C) (Pr 4) (FB). 

Art. 246, Schedule 7 List 2, Entry 54 — Madras 

General Sales Tax Act (9 of 1939), Sections 2 (g) 
and 2 (n) (as amended by Ac! 1 of 1959) — 
Validity — Incorporated club providing refresh- 
ments to Its members — Held, there is no sale 
— Assessment to sales lax on turnover relating to 
refreshments supplied by club lo Its members is 
Invalid. 

While interpreting the provisions of entries in 
our Constitution, reference can be made to the 
corresponding entry in the Government of India 
Act, 1935. AIR 1954 SC 459 and AIR 1933 PC 
16, Rel. on. 

Entry 54 in List 2 of the Seventh Schedule to 
the Constitution authorises a State Legislature to 
impose a tax either on the* sale or on the purchase 

of goods. That would show that no tax can lie 

• 

imposed unless there has been a transaction of 
cate, namely, a transfer of properly in the goods 
from one person to another for a price. There is 
no constitutional restriction as to the levy of sales 
<ax even on casual sales but it is essential that 
the legislation should impose tax only on sales 
and not on other transactions. 

In reality distribution bv a club to its members 
°f goods will not be a sale within the meaning 
<»t the Madras General Sales Tax Act, but it is 
deemed to be such bv virtue of the operation of 
the word ‘deemed’ in the Explanations of Section 
1 te) and S. 2 (n) of the Act. If the effect of the 


deeming provision in the Explanations were to 
bring to tax, transactions which are not sales, the 
provision will be invalid as beyond the powers 
of the State Legislature. 

So long as no outsider lias an interest in an 
incorporated club which runs only for its mem- 
bers, there is an identity ol interest between the 
club and the members. The club may be a juristic 
entity capable of holding properly. But when it 
purchases articles for the consumption of its mem- 
bers and supplies the same to them against pay- 
ment. no element of sale is involved in the 
transaction. The distinction betyveen an un- 
incorporated members’ club and an incorporated 
one is that in the former case the distribution 
made by the club to one of its members is a 
release by all the members in favour o: a joint 
owner who takes the goods. In the case of an 
incorporated club which exists only for (he pur- 
pose of providing amenities to its members, the 
supply ot articles by it to a member will tantamount 
lo delivery by an agent or trustee to the principal 
or beneficiary. In such a case also there will bt 
no transfer of ownership by a person absolutely 
entitled to the property to the one yvho acquire: 
title to the property on such transfer. 

The Cosmopolitan Club. Madras, is a social 
recreation club, started originally, as an unincor- 
porated association. Long afterwards in the year 
1934, it yvas registered under Section 2G of th»- 
Companies Act as a non-profit earning institu- 
tion. Its object as disclosed in the Memorandum 
<>1 Association is mainly to promote and facilitate 
social intercourse, discussions amongst its mem 
hers, etc. The Club maintains an establishment 
lor preparing and supplying to its members, 
refreshments. The preparations are made withir. 
its precincts at the direction of a Committee, 
and they arc supplied to the members at a price 
fixed by the Committee. When, therefore, the 
refreshments are distributed to individual mem- 
bers against payment, the club will be only dis- 
charging its dutv to the members as their man- 
datory agent. In such a case- there can be no 
element of transfer of ownership bv one absolute 
oyvner to another person. There can be no sale 
of the goods so as to attract the provisions of 
the Sale of Goods Act. The circumstance that a 
small margin of profit results occasionally in such 
a transaction can only be regarded as incidental 
to the transaction, as it i> not always possible to 
fix the price of refreshments with exactitude. That 
cannot obviously convert the transaction into one 
ol sale. It follows that t lie club cannot be re- 
garded as a dealer, nor can the supply ot refresh- 
ments to its members be regarded as a sale within 
the meaning of the Madras General Sales Tax 
Ad. The assessment to sales tax on the turnover 
relating to refreshments supplied bv the Club to 
its members is therefore invalid. AIR 1958 SC 
560; AIR 1954 Mad 1130; AIR 1953 SC 274* UP 
1953 Oi i 23: AIR 1954 SC 459; (1882) 8 QBD 373' 
1915 (I) KB 172; (1900) 82 LT 352; 1940 (1) KB 
576 & AIR 1954 Mad 1144, Rel. on; 1948 AC 405. 

I fisting. AIR 1952 Mad 814, Approved. 76 Mad L\V 
704: (1963) 14 STC 1030: 1964 Mad \VN 56: AIR 
1964 Mad 63 (67 lo 70 and 72 lo 76) (Ft 
(Prs 9, 10 , 15, 16, 20, 39, 45, 51) (DR). 

Art. 246 — Legislative lists, entries in — Con- 
struction — Liberal construction should be put 
upon words used. AIR 1961 .Mad 146. 


• Art. 246 and Sell 7 — Legislative lists — 

Interpretation. 

Words used in the Seventh Schedule should be 
construed in their yvidcst sense as denoting only 
subject-matter of legislation. C. N. Subramania 
Iyer v. N. Dharmalingha Padayachi. ILR (1958) 
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Mad 932: 1959 Mad WN 1: (1959) 1 MU 1: AIR 
1958 Mad 608 (615) (Pt B) (Pr 24) (FB). 

- — ***** 246. 245, Sch. 7, List 2, Entry 54 — 

1 ax on sale ol goods — Sales — Interpretation of 

— Principle ol constitutional interpretation— (Sales 
Tax — Madras General Sales Tax Act (9 of 1939), 
S. 2 (h), Expln. (1) ). See Ibid, Sch. 7, List 2, 

Entry 54. AIR 1958 Mad 561. 

[Reversed on another point in AIR 1965 SC 
1082.] 

— Arts. 246, 245 and Pre — Legislative lists — 
Entries in — Scope of — Rules of construction 
stated — Interpretation of statutes. See Ibid, 
Preamble. AIR 1962 Mys 269 (DB). 

Arts. 246, 245 and Pre — Entries in legisla- 
tive lists relating to power of taxation — Some re- 
cognised rules of construction stated. See Ibid, 
Preamble. AIR 1962 Mys 269 (DB). 

Art. 246 — Interpretation of legislative entries 

— General principles. 

In interpreting an entry in a list conferring 
legislative powers, that construction which has 
most beneficial amplitude must be adopted. AIR 
1941 FC 16; AIR 1955 SC 58; AIR 1955 SC 367 
and AIR 1957 SC 768, Rel. on. 36 Mys U 73: 
ILR (1957) Mys 423: AIR 1958 Mvs 102 (107) 
(Pt C) (Pr 24) (DB). 

Art. 246, Seh. 7, List 2, Items 3 and 66 — 

Mysore Court-fees (Amendment) Act (IX of 1954) 

— Validity — (Interpretation of Statutes). 


AIR 1941 FC 16. Rel. on. Punjab Distilling Indus- 
tries, Ltd., Khasa v. Commissioner of Income-tax, 
Simla, (1963) 48 ITR 288: ILR (1962) 2 Pnnj 170: 
64 Punj LR 504: .AIR 1962 Pun| 337 (342) (Pi C) 
(Pr 9) (FB). 

Arts. 246, 245, Pre — Legislative list — Items in 

— Interpretation. See Ibid, Preamble. AIR 1960 Pun) 
669. 

• Art. 246, Sch. 7 — Rule of construction. 

The wording of the various items in the seventh 
Schedule must not be construed too strictly. The 
items in the List are not to be read in a narrow or 
restricted sense. AIR 1941 FC 16, Rel. on. 
Rhagirath Ramchand v. State of Punjab, 56 Punj 
LR 1: AIR 1954 Pun| 167 (171) (Pt F) (Pr 13) 
(FB). 

Art. 246 and Schedule 7 — Interpretation of 

Lists — (C. P. Code (1908), Pre. ). 

Allocation of subjects in the three lists is not 
on basis of scientific definition but is by way of 
simple enumeration of broad categories and hence 
the entries in the lists should be given a large 
and liberal interpretation. In interpreting the 
Constitution wide meaning must be given to words 
which confer power on any Legislature, to legis- 
late on certain topics and within the ambit of 
the words, so as to give the most sovereign power 
to the Legislature. AIR 1939 FC 1, Foil. 1953 
Cri U 1786: 1953 Ker LT 482: AIR 1953 Trav-Co. 
540 ( 540, 541) (Pt B) (Pr 4). 


The Mysore Legislature was fully competent 
under List 2, Item 3 ol Sch. 7 to pass the Mysore 
Court-fees (Amendment) Act, 1954. by which it 
raised court-fees in respect of certain matters in- 
cluding a petition for a writ. 

Item 66, List 2, Sch. 7 cannot he construed as 
taking away the right given in Item 3 of the 
same List. Such construction is obviously un- 
reasonable as Item 66 would then have to be 
treated as destructive of Item 3 and such con- 
struction leading to “absurdity" is not permissible 
and is opposed to the well recognized principles of 
Interpretation of Statutes. 

‘Fees' in Item 66 could only mean fees other 
than court-fees as the latter has already been ex- 
pressly provided for in Item 3. 34 Mys LJ 178: 

ILR (1954) Mys 255: AIR 1954 Mvs 161 (162) 
(P* C) (Pr 3) (DB). 

Arts. 246, 245 and Sch. 7, Lists — Entries in 
Lists to be liberally interpreted so as to include 
ancillary matters. (1964) 9 Fac LR 362: (1965) 

1 Lab U 656: ILR (1964 ) 2 Pun| 767: AIR 1964 
Punj 513 (514) (Pt B) (Pr 6) (DB). 

• Art. 246 (1) and Seh. 7, Lists — Interpreta- 

tion of Legislative lists — Principles. 

Entries hi Legislative Lists are given a broad 
and comprehensive interpretation. In construing 
the words in a constitutional enactment confer- 
ring legislative power the most liberal construc- 
tion should be put upon the words so that the 
same may have effect in their widest amplitude. 
AIR 1955 SC 58, Rel. on. Moreover, the various 
entries in the Lists arc not powers of legislation 
but fields of legislation. AIR 1952 All 88, Rel. on. 

The words “with respect to" occurring in Sec- 
tion 100 sub-section (1), of the Government of 
India Act, 1935, and also in Art. 246 (1) <>t the 
Constitution are of wide import as they simpl 
mean “with reference to" or "with regard to." 
Thus, the legislative field is extensive and the 
items of legislation include not merely the main 
purposes but also all ancillary and subsidiary 
matters which can fairly, and reasonably be said 
to fall within the scope of a particular entry. 


6. Interpretation of legislative 
entries — Conflict of jurisdictions. 

• Art. 246 — Words in legislative entries must 

receive wide interpretation. See Income-tax Act 
(1922), S. 2 (6-A) (e). AIR 1965 SC 1375. 

• Art. 246 — Land cess — Nature of tax — R 

is tax on lauds within entry 49 and not tax on 
mineral rights within entry 50 of State list in the 
Constitution — Sections 78 and 79, do not stand 
repealed after passing of Central Act (53 of 1948), 
or Central Act (67 of 1957) — There is no ques- 
tion of overlapping between the two. See Madras 
District Boards Act (14 of 1920), Section 78. AIR 
1965 SC 177. 


• Art. 246, Seh. 7, List 1, Entry 66 and List 

2 Entry 11 — Admission to Medical and Engineer- 
ing colleges — State Government has power t« 
prescribe machinery and criteria for admission. 

Subba Rao, J. (Delivering the majority judg- 
ment) — An order issued by the State Govemmcn 
ippoinliug selection committees for admissions to 
the Medicial and Engineering colleges in the State 
md directing the committees to acid to the marks 
secured by the candidates at P. D. G. 
examination the marks awarded by them 
or the interviews and to prepare a fresh order o 
nerit on the basis of the total marks so arrive . 
it docs neither encroach on the Held covered d.V 
£u try 66 of List 1, nor contravene the provisions 
>f the Mysore University Act and hence cannot n 
truck down as invalid. 

The State Government has power to prescribe 
i machinery and also the criteria lor adnussi 
>f qualified students to Medical and Engineering 
olleges run by the Government and with 
on sent of the management of the Govemmcn 
ided colleges, to the said colleges also. 

If the law made by the State by virtue of Entry 
1 of List 2 of the Seventh Schedule to the con 
titution makes impossible or difficult the exe * 
f the legislative power of the Parliament unat 
he entry “co-ordination and determination 
tandards in institutions for higher education 
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research and scientific and technical institutions” 
reserved to the Union, the State law may be bad. 
This cannot obviously be decided on speculative 
and hypothetical reasoning. If the impact of the 
State law providing for such standards on Entry 
66 of List 1 is so heavy or devastating as to wipe 
out or appreciably abridge the Central field, it 
may be struck, down. But that is a question of 
fact to be ascertained in each case. It is not 
disputed that the Stale Government would be 
within its right si to prescribe qualifications for 
admission to colleges so long as its action does 
not contravene any other law. AIR 1963 SC 703, 
Rel. on. 

It is true that under Section 23 of the Mysore 
University Act, 1936, the Academic Council shall 
have the power to prescribe the conditions for 
admission of students to the University and, in 
exercise of its power, it has prescribed, percentage 
of marks which a student shall obtain lor getting 
■admission in medical or engineering colleges. But 
the orders of the Government do not contravene 
the minimum qualifications prescribed by the Un- 
iversity. Once it is conceded, that the State Gov- 
ernment can run medical and engineering Colleges, 
it cannot be denied the power to admit such 
qualified students as pass the reasonable tests laid 
down by it. This is a power which every private 
owner of a College will have, and the Government 
which runs its own Colleges cannot be denied that 
power. Hence the order cannot he said to con- 
travene the provisions of Section 23 of the Mysore 
University Act also. 

Mudholkar, J. (Contra) — Where any law of the 
State legislature seeks to vary academic standards 
for admission to institutions of the kind referred 
to in Entry 66 of List 1 its action has a direct 
bearing upon that entry and the power in that 
regard is excluded from the purview of Entrv 11 
of List 2. It will he for the Court to consider 
in each case whether what is being sought to be 
done by a State legislature will have a direct 
impact upon Entry GO of List 1. By requiring the 
selection committee to add to the marks secured by 
the candidates at the I\ U. C. examination the 
marks awarded by the selection committee for the 
interviews and prepare a fresh order of merit on 
the basis of the total number of marks so arrived at, 
the State would be quite clearly interfering with 
the standards for admission laid down by the 
University. Where the question of co-ordination 
and determination of standards in certain institu- 
tions like a medical college is concerned the power 
is vested in Parliament and even though the 
Parliament may not have exercised that power 
the State Legislature cannot step in and provide 
for the determination and co-ordination of 
standards. It is not only where the State law 
makes it impossible or difficult for Parliament to 
exercise its legislative power under Entrv 66 that 
the State law would he had but the validity of 
the State law would depend upon whether it 
prejudicially afTects the co-ordination and deter- 
mination of standards and if it does so that is 
enough to invalidate the legislation. 

Thus where a law in pith and substance is one 
which will directly alfcct Parliament's power to 
co-ordinate and determine standards in the institu- 
tions comprised in Entry 06 of List 1 it will he 
directly in conflict with it and the extent or force 
ot such conflict will make no difference. Further 
as the competent legislature had conferred the* 
Power of prescribing the conditions for admission 
°t students to t lie University on the academic 
Council by enacting Section 23 of the Mysore 
University Ad the State was not entitled to 
encroach upon that power by its executive act. 


1 hough under Art. 162 the executive power was 
co extensive with the power of the legislature to 
legislate that executive power cannot be exercised 
in derogation of a law made by the competent 
legislature. AIR 1931 All 257 (FB), Rel. on; (S) 
AIR 1933 SC 319. Expl. Chitralekha v. State of 
Mvsoio. ( 1965) 1 SCA 132: (1964 ) 6 SCR 36 8: 
AIR 1964 SC 1823 (1830, 1832, 1839, 1841, 
1842) (Pt B) (Prs 7, 8, 14, 34, 36, 39). 

* Arts. 246, 254, Sch. 7, List 2, Entry 11 and 

List I. entries 63, 64, 65 and 66 and List III. 
entry 25 — Scope and interpretation of — Use of 
expression “Subject to” in List 2, entry II — 
Implication of — Power to legislate with respect 
to medium of instruction — Extent of powers of 
State Legislature and Union — Gujarat University 
Act (59 of 1949), S. 4 (27) Proviso (as amended 
by Act 4 of 1961) and S, 38 -A — Provisions are 
not ultra vires of State Legislature. AIR 1962 
G u j 88 (FB), Reversed. 

Per Majority : — The proviso to cl. 27 of S. 4 
of the Gujarat University Act as amended by Act 
4 ol 1961 and S. 38-A are not invalid and ultra 
vires the State Legislature. AIR 1962 Guj. 8S 
(FB), Reversed. 

The extensive power vested in the Provincial 
Legislatures to legislate with respect to higher, 
scientific and technical education and vocational 
and technical training of kibour, under the 
Government of India Act is under the Constitu- 
tion controlled by the five items in List I (En- 
tries 63 to 66 1 entry 25 of List III mentioned in 
item 11 of List II, Items 63 to 66 of List I are 
carved out ot the subject of education and in res- 
pect of these items the power to legislate is vest- 
ed exclusively in the Parliament. Use of the 
expression 'subject to' in item 11 of List II of 
the Seventh Schedule clearly indicates that Legis- 
lation in respect of excluded matters cannot be 
undertaken bv the State Legislatures. AIR 1961 
SC 439, Rel. on. 

Power of the Stale to legislate in respect of 
education including Universities must to the ex- 
tent to which it is entrusted to the Union Parlia- 
ment, he deemed to be restricted. If a subject of 
legislation is covered by items 63 to 66 even if 
it otherwise falls within the larger field of 
‘education including Universities’, power to legis- 
late on that subject must lie with the Parlia- 
ment. Item 11 of List II and item 66 of List I 
must be harmoniously construed. The two entri- 
es undoubtedly overlap; but to the extent of 
overlapping, the power conferred by item 66. 
List I must prevail over the power of the State 
under Item 11 of List II. The power to legislate 
in respect of primarv or secondary education is 
exclusively vested in the States by item No. 11 ol 
List II, and power to legislate on medium of 
instruction in institutions of primarv or secon- 
dary education must therefore, rest with the 
State Legislatures. Power to legislate in res- 
pect of medium of instruction, in so far as it has 
a direct bearing and impact upon the legislative 
head of co-ordination and determination of stan- 
dards in institutions of higher education or re- 
search and scientific and technical institutions, 
must also be deemed by item 66, List I to be 
vested in the Union. 

The Stale has the power to prescribe the syllabi 
and courses of study in the institutions named 
in Entry 66 (but not falling within entries 63 to 
63) and as an incident thereof it has the power 
to indicate the medium in which instruction 
should he imparted. But the Union Parliament 
has an overriding legislative power to ensure 
that the svllabi and courses of study prescribed 
and the medium selected do not impair standards 
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of education or render the co-ordination of such 
standards impossible or even difficult. The vali- 
dity of the State Legislation on University educa- 
lion and as regards the education in technical 
and scientific institutions not falling within Entry 
b4 of List I would have to be judged having re- 
gard to whether it impinges on the field reserved 
tor the Union under Entry G6. If there he Union 
legislation in respect of co-ordination and deter- 
mination of standards, that would have para- 
mountcy over the State law by virtue of the 
first part of Art. 254 (1); even if that power he 
not exercised by the Union Parliament a State 
law' trenching upon the Union field would still 
be invalid. 


prietary ), Ltd. v. State of West Bengal 

SCJ 106: 1962 Supp (3) SCR 1 : 119621 2 SPi 

: 8) AIR 1962 SC ^ (1049 ’ (P> C) 


Arts. 246, 245, Part III (Gen.), Part l\ 
jyen.J— Legislation by State to implement direc- 
ts e principles — Legislation cannot override fun- 

lrn?rH 3 § n *K llS i ~n Princip,e of harmonious cons- 
tiuction to be lollowed See Ibid, Art 13 Part 


III (Gen.). AIK 1958 SC 956. 


Art. 246 (2) — Matter falling within one or 


By the amendment of the proviso to S. 4 (27) 
the Legislature purported to continue the use of 
English as the medium of instruction in subjects 
selected by the Senate beyond a period of ten years 
prescribed by the Gujarat University Act, 1949. 
Before the date on which the parent Act was en- 
acted, English was the traditional medium of 
mstruction in respect of all subjects at the uni- 
versity level. By enacting the proviso as it 
originally stood, the University was authorised 
!o continue the use of English as an exclusive 
medium of instruction in respect of certain sub- 
jects to be selected bv the Senate. By the amend- 
ment no power to provide an exclusive medium 
other than the pre-existing medium is granted. 
If the University have no power to prescribe an 
exclusive medium, the enactment of S. 38-A 
which prescribes penalties for failing to carry 
out directions relating to the media of instruc- 
tion will doubtless be not invalid. 


Per Subha Kao, J. Entry 06 of List I must 
be construed on the assumption that the regional 
languages would he the media of instruction i.« 
ell the universities and if so construed the law 
Jixing the standards lor co-ordination cannot dis- 
place (he medium of instruction. Entry 11 of 
List II takes in the medium of instruction and it 
is not comprehended by the phraseologv of entry 
p 6 of List I of the Seventh Schedule to the Cons- 
litiflion. It follows that the State Legislature can 
make a law empowering the University to pres- 
cribe a regional language as the exclusive medium 
of instruction. Gujarat University v. Shri Kri- 
shna Ranganath Mudholkar, (1964) 1 SCJ 504: 

J963 Supp (1) SCR 112: (1963) 4 Gu| LR 450: 
(1963) 2 SCA 26: AIR 1963 SC 703 ( 714 to 718 
720 to 724) (Pt C) (Prs 23 to 26, 27, 30, 32,’ 
43, 44, 48, 49). 


other list of Sch. VII. 

The decision of the problem whether a legisla- 
tion comes within an entry of one list or an 
entry of another list always involves two ques- 

b°p nS »«° ne r [he , !I ? ler P r etation of the entries of 
the two lists and the other of what the legisla- 

lon purports to do. As regards the construction 

to be p aced upon the entries in the rival lists 

t is to be assumed that the Union and the State 

Lists do not conflict and every attempt should 

he made to avoid a conflict. If necessary, the 

meaning given to one entry should be restricted 

l n ord . er lo avoid overlapping. The meaning 
^i\cn to a general power in one entry may be 
restricted to give sense and efTicacy lo a power 
gi\cn by way of exception under an entry of an 

ISt ,‘ , A ! l * ie same lime general language 

oiUil not to be cut down by far-fetched and im- 
pel iinent limitations. The words “with respect 
r in 6 _" dl oIe field of legislation. Case-law, 

An f \i 9 c? 4 /»Jl, LJ 477 : ILR ( J 054) 2 All 191: 1954 

A -oi* * 29 ‘ 1954 Cr LJ 1485 : AIR 1954 

Alt /28 (/31) (Pt R) (p r io) (DB), 

[Overruted on another point in AIR 1955 All 
269. J 


tn 2 f C . an . 'll* Lists — Interpretation 

Conflicts In Lists — Which to prevail. 


Where the three lists in Sch. VII of the Constitu- 
, P 1 ) c ome in conflict, the general principle is 
List 1 has priority over Lists 3 and 2 and List 3 
has priority over List 2. 62 Cal WN 405: (1958- 

9 J . F , Jl{ 330: (1958) 2 Lab LJ 61: AIR 1958 

Cal 373 (376, 377) (Pt B) (Pr 15). 


Arts. 246, 327 and 328, 

and List II, Entry No. 37 


List I, Entry iVo. 72 
Scope of — (Re 


'i Art. 246 — Interpretation of legislative en- 

tries — Conflict of jurisdictions — Rules of inter- 
pretation iu such case — Attempt should be 


made to harmonize apparently conflicting entries. 


in Hie matter of construing entries in the Lists 
< given in Sell. VII of the Constitution the follow- 
ing rules of interpretation are now' well settled. 

The power to legislate is given to the appropriate 
Legislatures by Art. 246 of the Constitution. The 
entries in the three Lists are only legislative heads 
or fields of legislation. It is also settled that 

w'idest amplitude should be given to the langu- 
age of the entries. But some of the entries in 
the different lists may overlap and sometimes may 
also appear to be in direct conflict with each 

other. It is then the duly of the Court to recon- 
cile the entries and every attempt should he 

made to harmonize the apparently conflicting en- 
tries not only of different Lists hut also of the 
same List and to reject that construction which 
will rob one of the entries of its entire content 

and make it nugatory. AIR 1939 FC 1 and AIR 

3 951 SC 69, Rel. on. Calcutta Gas Company (Pro- 


presentation of the People Act (1951)— Competen 
cy to question election to State Legislature). 

The power of the State Legislature to make a 
law on the subject of Elections to Legislatures of 
States is subordinate to the Parliament’s power, 
I he expression in so far as provisions in that 
behalf is not made by Parliament’ used under 
Art. 328 and the words ‘subject to the provision 
ol any Jaw T made by Parliament' occurring in 
Entry 37 of List II in Seventh Schedule only 
mean that the Parliamentary Statute would have 
preference over a State law in case of repug- 
nancy and that whenever a law* is made by the 
State Legislature in exercise of its legislative 
power under Entry 37 of State List, that law 
will he subject to the provision of a Parliamentary 
Statute made in exercise of its legislative power 
under Entry No. 72 of the Union List. It is 
therefore not correct to say that the Tribunal ap- 
pointed under the Representation of the People 
Act, 1951, is not competent to try a petition calling 
in question an election to the State Legislature. 
ILR (1954) Madh Bha 440: Madh BLR 1954 Cir 
140; Madh BLJ (1954) IICR 578 : AIR 1954 Madb 
B 111 (112) (Pt B) (Pr 3) (DB). 

Arts. 246, 225, 200, Sch. 7, List I, Entry 78, 

List 2, Entry 2, List 3, Entries 1, 2, 46 — Code 


of 


Criminal Procedure (Madras Amendment) Act — 
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— Validity — H ultra vires the State Legisla- 
ture — Power to trausfer cases pending before 
Presidency Magistrate given to Sessions Judge, 
Madras Is not invulid — (Criminal P. C. (1898), 
S. 528 (1) (c)). 

Item 3 of List 2 gave the Slate Legislature 
power to legislate regarding the Constitution and 
organisation of all Courts except the Supreme 
Court and the High Court. That Parliament has 
got powers to enact legislation for the Constitu- 
tion and organisation of the High Courts, under 
item 78 of List 1, will not take away the powers 
of the Slate Legislature given under item 3 of 
list 2 and items 1, 2 and 46 of List 3, to consti- 
tute a Sessions Court for Madras. See Code of 
Criminal Procedure (Madras Amendment) Act 
(Madras Act 34 of 1955). AIR 1959 Mad 261. 

Art. 246 (3), Sell. VII. List II, No. 36 and List 

I, Nos. 1 and 2 — Validity of Bihar Land Reforms 
Act (30 of 1950). 

Merely because the Bihar Act 30 of 1950 
affects the land comprised in Ghalwali tenures, 
or merely because the Act has the indirect effect 
of abolishing semi military tenure, it is not correct 
to argue that the Art is legislation “with respect 
to” items 1 and 2 of the l nion List. The Act 
deals in pith and substance with item 36 of the 
State List and the Act would be constitutionally 
valid though it incidentally trenches on matters re- 
served for Union Legislature. It is not a material 
consideration in such a case to what extent the 
Union field is invaded by the impugned statute. 
8 Coinn LR 410; AIR 1951 Pat 91 (SB); AIR 1947 
PC 72 & AIR 1952 SC 252, Bel. on. 1957 I1LJR 
165; 1950 Pat LR 502; ILR 36 Pat 15; AIR 1957 
Pat 270 (274, 275) (Pi E) (Prs 5. 7) (DB). 

7. Doctrine of pith and substance. 

• Art. 240 — Pith and substance, doctrine of 

— • When applicable. See Interpretation ol statu- 
tes — Pith and substance, doctrine of. AIR 1901 
SC 232. 


• Art. 246 — Legislative competence — Do- 

ctrine of pith and substance — Doctrine of inci- 
dental powers — Principles. 

In every case where the legislative competence 
in regard to a particular enactment is challeng- 
ed with reference to the entries in the various 
lists it is necessary to examine the piffi and 
substance of the Act and if the matter comes sub- 
stantially within an item in the Central List it 
is not deemed to come within an entry in the 
Provincial list even though the classes ol sub- 
jects overlap in many respects. It is within the 
competence of l lie Central Legislature to pro- 
vide lor such matters. 1930 AC 111 and 1947 AC 
33 and 1937 AC 863 and (S| AIR 1955 SC 25, Bel. 
on. Chaturbhai M. Patel v. Union of India. 1960 
SCJ 224; 1960 All LJ 262; (1960) 1 SCA 425: 
(1960 ) 2 SCR 362 : AIR 1960 SC 424 (428) (Pi A) 
(Pr 10). 

ft Art. 246 — Constitutional document — - 

Construction of — Pith and substance ol Or- 
dinance — Ordinance does not fall under 'De- 
fence' mentioned in Schedule to Instrument ol 
Accession. See Jammu and Kashmir Enemv 
Agents Ordinance (No. 8 of S. 2005), S. 3. I960 
Cr LJ 120: AIR 1960 SC 1. 


• Art. 240 — Indian 

ary powers of legislation 
lists — Interpretation — 
lance. See Ibid, Art. 245. 
1959 SC 544. 


Legislatures — - Plcn- 
— Entries in legislative 
Bute of pith and suhs- 
1959 Cr LJ 660 : AIR 


• Art. 240, Sch. VII, List II, Items 18, 36 — 

Rajasthan Land Reforms and Resumption of 
Jagirs Act (6 of 1952) — Validity. 


Resumption and acquisition connote two diffe- 
rent legal concepts. While resumption implies 
that the person or authority which resumes the 
properly has pre-existing rights over it, acqui- 
sition carries no such implication and in genera) 
while the effect of resumption is to extinguish 
the interests of the persons whose properly is 
resumed, that of acquisition is to vest that in 
terest in the acquirer. To determine whether 

the impugned Act is one for acquisition r*f jagirs 
or for their resumption, we must see what "the 
pith and substance of the legislation is, the name 
given to it by the Legislature not being decisive 
of the matter. 

The right to resume jagirs was founded on grant 
and regulated by general law. To exercise that 
right, there was no need to enact any legislation. 
But the resumption for which the Act provides is 
in substance, acquisition notwithstanding that 
it is labelled as resumption. 


The award of compensation was consistent onlv 
with l lie taking being an acquisition and not 
with its being a resumption in accordance with 
the terms of the grant or the law applicable to 
it, for in such cases, there is no question of anv 
liability to pay compensation. The rehabilitation 
grant was in addition to the compensation 
amount. Reading the provisions of the Act as 
a whole it is abundantly plain that what was 
meant by resumption was onlv acquisition. In 
deed, it the Act purported to be one for acquisi- 
tion ol jagirs, its provisions could not have been 
different lrom what they are. The legislation 
tails also under Entry No. 18. But there being 
an Entry No. 36 specifically dealing with acquisi 
ti'.n, and in view of the nature of the legislation 
it falls under that Entry. AIR 1941 EC 16, Ret. 
Amarsinghji v. State of Rajasthan, (1955) 2 SCR 
303: 1955 SCA 766: (1955) SCJ 523: AIR 1955 
SC 504 (518, 519, 520) (Pi I))) (Prs 23, 26. 27, 28, 
30). 


• Art. 246 — Constitutional Law — Doct- 

rine of pith and substance. 


The doctrine of pith and substance postulates, 
tor its application, that the impugned law is sub 
st antiallv within the legislative competence of 
the particular Legislature that made it, but onlv 
incidentally encroached upon the legislative field 
of another Legislature. The doctrine saves this 

incidental encroachment if onlv the law is in 
pith and substance within the legislative field ol 
the particular Legislature which made it. State 
of Bombay v. Narottamdas Jethabhai, 1951 SCJ 
103: 53 Bom LR 402: 1951 SCR 51; AIR 1951 

SC 69 (96) (Pt D) (Pr 93). 

Art. 246 — Interpretation of entries in Seh. 

MI— Doctrine of pith and substance. 

Where it is found that the action of a Legisla- 
ture in making a law specifically falls under anv 
particular entry ol a list in Sch. VII then it i> 

not necessary to speculate and find whether or 
not the action of the Legislature can fall under 
some other entry as well. Entries are not liki 
water-tight compartments: so that there is often 

discernible a little overlapping. Further where 
there is a specific entry which covers a particular 
piece ol legislation it is not possible to bring 
into play the doctrine of pith and substance to 
bring a piece of legislation within the ambit of 
an entry other than the one that specifically ap- 
plies to the legislation. II. R (1961) 1 Ail °87 • 
1961 All LJ 4: 1961 All \VR (IIC) 77: AIR 1961* 
All 320 (320, 321) (Pi B) (Pr 5). 

[Overruled on another point in AIR i%'> in 
299 ] 
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Art. 246 — Doctrine of pith and substance. 

See Evacuee Interest (Separation) Act (64 of 
1961), S. 10 (a) (iii). AIR 1957 All 561 (DB). 

— Art. 246 (2) — Pith and substance of enact- 
ment. 

The pith and substance or the true nature and 
character of an Act is to be ascertained for the 
purpose of determining whether it is with res- 
pect to matters in this list or that list. ILR 

(1954) 2 All 191: 1954 All LJ 477 : 1954 All 

WR (HC) 529: 1954 Cr LJ 1485: AIR 1954 All 
728 (732) (Pt C) (Pr 15) (DB). 

[Overruled on another point in AIR 1956 All 
269.] , 

——Art. 246 — Hyderabad Regulation 24 of 1358- 
F is not repealed by provisions contained in the 
two Central Acts — Determination of character of 
legislation — Pith and substance. See Essential 
Supplies (Temporary Powers) Act (1946) (as 
amended bv Act 52 of 1950), S 17 (4) AIR 1959 
Andh Pra 225 (DB). 

Art. 246 — Rule of 'pith and substance' — 

Scope of. See Bar Councils Act (1926), S. 8(2) 
(b). AIR 1958 Andh Pra 63 (DB). 

— — Arts. 246, 245 — Bombay Prevention of Hindu 
Bigamous Marriages Act (25 of 1946) — Validity. 

The whole Act deals with the subject of mar- 
riage and the words “either or both the contract- 
ing parties to such marriage are domiciled in 
this province" merely describe the class of per- 
sons, to whom the provisions of the Act are 
made applicable. The Act cannot be regarded as 
a legislation on the subject of domicile. ILR 
(1955) Bom 1039: 57 Bom LR 827 : 1955 Cr LJ 
1564: AIR 1955 Bom 439 (442) (Pt C) (Pr 19) 
(DB). 

[Overruled on another point in AIR 1958 
Bom 68 (FB) and AIR 1960 SC 1329.]. 

Art. 246 — Scope — Validity of Act — Test 

ot pith and substance. See Forward Contracts 
(Regulation) Act (1952), S. 1. AIR 1939 Cal 89 
(DB). 

Art. 246, Sell. 7, List 2, Items 1, 36 — De- 
fence of Hyderabad Regulation (1352-F) — Rules 
under — R. 66- A — Validity — (Interpretation 
of Statutes — Pith and substance rule) — (Civil 
P C. (1908), Pro.) See Defence of Hyderabad Re- 
gulation (1352-F). AIR 1954 Hyd 121. 

• Art. 246 — Doctrine of pith and substance 

— Validity of J. and K. Enemy Agents Ordinance 

— (Jammu and Kashmir Constitution Act, Sm. 
1966 (1949), S. 5). 

In order to examine the question whether the 
J. and K. Enemy Agents Ordinance legislated on 
the subject of defence and, therefore, was beyond 
the power of His Highness, its pith and substance 
have to be looked into in order to ascertain its 
true nature and character. The nature and chara- 
cter of the Ordinance shows that two matters 
have been dealt with namely, (1) keeping in 
view the heinous character of the olfencc a 
special criminal law has been enacted, and (2) 
special Courts have been created to try those 
offences. The mere fact that the civil authority 
may take the aid of the Army does not alTect the 
quality of the legislation. There is no connection 
between the Ordinance and the ordinary conce- 
pt of defence. 

It must be held that the Ordinance was validly 
enacted by the Rules under S. 5 of the Constitu- 
tion of Jammu and Kashmir obtaining at the 
time of its promulgation. Rehman Shagoo v. 


The State of Jammu and Kashmir, 
885: AIR 1958 J and K 29 (33, 

(Prs 14, 16, 17, 19 to 21) (FB). 


1958 Cr LJ 
34) (Pf B) 


Art. 246 — Pith and substance — Doctrine of. 

Where the legislative competence of a legisla- 
ture in regard to a particular enactment is chal- 
lenged with reference to the entries in the vari- 
ous lists, it is necessary to examine the pith and 
substance oi the Act and if the matter comes 
substantially within an item in one List, it is 
not deemed to come within an entry in any other 
List even though the classes of subjects looked 
at singly overlap in many respects. AIR 1960 SC 
424, Foil. 1960 Ker LJ 869: 1960 Ker LT 820: 
(1060) 2 Ker LR 219: AIR 1961 Ker 111 (112) 
(Pt B) (Pr 3) (DB). 


—Art. 246 and Seh. VII, List I, Entry frl and 
List 2, Entry 18 — Competenee of Parliament to 
enact law questioned — Rule of construction — 
Pith and substance — Doctrine of —Mineral Con- 
cession Rules, 1960 — Rules are covered by List 
I, Entry 45 and not by List 2, Entry 18. 

\\ here the legislative competence of Parlia- 
ment to enact a law, which empowers the making 
oi R. 41 (1) (iv) of the Mineral Concession Rules 
1949 (now R. 27 (1) (d) of the Rules of 1960), 
is challenged on the ground that it encroaches on 
a field covered by the State List, the doctrine of 
pith and substance is the usual test applied. The 
rule, in substance and effect provides for com- 
pensation for mining operations carried on over 
the surface area of land. That being so, it is 
within the expression “regulation of mines and 
mineral development" occurring in Entry 54 of 
List 1 of Sch. 7 to the Constitution of India. No 
doubt, to some extent it trenches upon the field 
covered by “land" in Entry 18 of List 2, but this 
is rr^erely incidental and ancillary to the purpose 
or the object of the Mines and Minerals (Regula- 
tion and Development) Act, 1957, which is the 
regulation of mine and the development of mine- 
rals. If the rule, while subserving the purpose 
of the Act, incidentally affects a matter outside its 
authorised sphere, it cannot be regarded as bad. 
AIR 1961 SC 232 and AIR 1955 SC 25, Rcl. on. 
ILR (1964) Madh Pra 516: 1963 MPLJ 274: 1963 
Jab LJ 294: AIR 1963 Madh Pra 213 (215) 
(Pt B) (Pr 6). 

Art. 246 — Notice under S. 20 of Madras 

Estates (Abolition and Conversion into Ryotwari) 
Act on 13-3-1951 — Effect of coming into force 
of Constitution — Act does not deal with inter- 
state Commerce — Act is not ultra vires — Pith 
and substance. See Tenancy Laws — Madras 
Estates (Abolition and Conversion into Rvotwari) 
Act (26 of 194S), S. 20. AIR 1954 xMad 291 
(DB). 

Art. 246 — Doctrine of pith and substance. 

The topic underlying the provisions of the Act 
may in one view of the matter fall within the 
powers of the Centre and on another within the 
powers of the Federal units. When this hap- 
pens, it is usual to examine the pith and subs- 
tance of the impugned legislation and to see 
whether the pith and substance appropriately 
falls within this entrv or that in the legislative 
lists AIR 1941 FC 47; AIR 1917 PC 60; AIK 
1947 FC 34 and AIR 1939 FC 1, Rcl. on. 

Nng LJ 716: 1956 MPLJ 156: ILR (1956) Nj* 
618: AIR 1956 Nag 268 (270) (Pi A) (Pr 

(DB). 

Art. 246 — Rule of pith and substance 

(Government of India Act (1935), S. 100). 

A Court must look to the pith and substanc 
of the legislation in order to determine under 
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which List of the Government of India Act, 103.') 
-smd in rspect to which item it comes AIR 1953 
Pat 65 (70) (PI C) (Pr 8) (DR). 

Art. 246, Scb. 7 List 3, Items 1 and 3 — 

Rule of pith and substance — Applicability. 

Per Snrjoo Prasad J. The term “pith and 
substance” is not a term of art hut a term of 
convenience, and there is no reason whv the rule 
cannot he applied to a case where the two fields 
of legislations such as criminal law and preven- 
tive detention though distinct and separate, vet 
come under the same list (viz., the concurrent 
list), though in regard to certain incidental mat- 
ters a legislation which in pith and substance 
•deals with a particular field may casually encro- 
ach upon a dilTerenl subject-matter. 51 Cri LJ 
1251: ILR 29 Pat 410: AIR 1950 Pal 332 (346) 
(Pt H) (Pr 54) (DR). 

• Art. 246 — Rajasthan Land Reforms and 

Resumption of .lagirs Act (0 ol 1952i. S. 1 
(as amended bv Rajasthan Act 13 ol 1954) — 
‘Object ol Ai l — How determined — (.uni t's have to 
see pith and substance ol the Act to find out 
whether it is an Act lor purposes ol acquisition 
or inert lv lor resumption ol jagir lands — Ac t 
intended for acquisition of jagirs. See Tenancy 
Laws — Rajasthan Land Relorms and Resump- 
tion of Jagirs Act (6 ol 1952k (as amended bv 
Rajasthan Ad 13 ol 1954i, S. 1. AIR 1954 Raj 
291 (FII). 


8. Doctrine of occupied field. 

Arts. 246 and 254 — The question of oecupi 

ed field is absolutely irrelevant when the Court i> 
concerned with Lists I and 11 and not with the 
Concurrent List. ILR (1959) Anilli Pra 1340: 1960 
An LT 22: (1960) 38 HR 93: (I960) 1 Audit \VR 
153: AIR 1960 Andhra Pra 115 (119) (Pt R) 

(Pr 23) (DID. 

Art. 246 — Doctrine of occupied field — Test 

of repugnancy. See Ibid, Art. 254 (2j. 1953 Cri 
LJ 1602: AIR 1953 Rom 371 (DR). 

® Art. 246 — Displaced Persons (Compensation 

and Rehabilitation) Act (1954). S. 30 — Validity — 
Conflict between ‘existing Indian law’ (namclv. 
Land Improvement Loans Ac t, 1883 and Agricul- 
turists' Loans Act, 188!) and Central Act (namc- 
lv, 1954 Act) — Central Act prevails — Doctrine 
of occupied field. applicability. See Displaced 
Persons (Compensation and Rehabilitation) Ad, 
0954). S. 30. AIR 1961 Punjj 341 (FID. 


9. Colourable legislation. 

• Art. 246 — Colourable legislation — Doc t- 

rine of fraud on power. 

V\ fun a Court savs that a particular legislation 
is a colourable one, it means that the Legislature 
has transgressed its legislative powers in a 
covert or indirect manner, it adopts a device to 
outstep the limits ot its powers. AIR 1953 SC 
375 and AIR 1959 SC 308, Rel. on. P. Vajravelu 
Muilaliar v. Special Deputy Collector for Land 
Acquisition \V Madras (1965) 2 SCA 396: 
(1094) 2 SC.! 703: (1064) 2 Mad LJ (SC) 173: 
(1064) 2 Andb \YR (SC) 173: AIR 1965 SC 1017 
(1025) (1*1 D) (Pr 16). 


® Art. 246 

3 (2) (15) (i) 


Dctencc of India Art, 1962, S. 

Not colourable legislation hr 
‘••Use d existence ol Preventive Detention Ad 
(3 ol I960). Makhan Singh v. Stale ol Punjab, 
1964 (1) Cri LJ 269: (1064) 2 SCA 663: 


AIR 1964 SC 381 (401, 402) (IM F) (Pr 10, 43). 

® Arts. 246 and 265 - C. P La ri?e Land Hold 

mg lax Act (31 of 1957) — Constitutional va 
[\ ol. 4 ] F n. D. 88. 


dil}’ — Act is not a colourable piece of legislation. 
See U. P. Large Land Holding Tax Act (31 of 
1957). AIR 1962 SC 1563. 

• Arls. 246, 245 and 265 — Taxing statute 

can be challenged as colourable legislation — Cir- 
cumstances to be proved before such challenge 
can succeed. 

I hough the validity of a taxing statute cannot 
he challenged merely on (he ground that it im- 
poses an unreasonably high burden, it does not 
follow that a taxing statute cannot he challenged 
on the ground that il is a colourable piece of 
legislation and as such, is a fraud on the* Jegis- 
I'* 1 1 \ e power conlerred on the legislature in ques- 
Ih/ii. li it is shown that the Act which purports 
to he* a taxing Act is a colourable exercise ol (he 
legislative power o! the Legislature, then that 
would he an independent ground on which the 
Ac t can he* struck down. 

1 Ik* conclusion that a taxing statute is colour- 
able would not and cannot normally he raised 
merely on the finding that the tax imposed bv 
il is unreasonably high or heavy, because the rea- 
sonableness ol (he extent of the lew is alwa\s 
a matter within the competence of the Legisla- 
ture. \\ here the Legi.slaluie has mcrel\ adopted 
a device and a cloak to confiscate the property 
<»1 the citizen taxed, that is a separate and inde- 
pendent ground lor striking down the Act. Rapi 
Jagannalh Raksli Singh v. Stale of Uttar Pradesh, 
(1963) 1 SCR 220: 1962 All \YR (IIC) 649 : 
(1962) 2 SCA 679: (1962) 46 HR 169: 1962 All 
LJ 799: AIR 1962 SC 1563 (1572. 1573) (Pi I) 
(Prs 21. 22). 

91 Arls. 246. 245. 31 (2). Sell. 7. List 2 Ilem 

18; List 3, Item 42 — Kerala Agrarian Relations 
Acf (4 of 1961) — Validity — Aet is not a colo- 
urable piece of legislation on the ground of being 
a device to take money from landowners. 

the Kerala Agrarian Relations Act has been 
passed under legislative powers vested in (he 
Slate Legislature under item 18 ol List II and 
Item 42 ol List III ol (he Seventh Schedule. Il 
is clear Irom the* provisions contained in Chapters 

and III of the Act that the main purpose of 
the Act is to do awav with intermediaries and to 
lix a ceiling and give the excess land, if nnv, 
to Hie* landless or those who hold land much 
below the* ceiling. I he main provisions of the 
Ad therefore, are clearly within the legislative 
competence ol the Stale Legislature. The com- 
pensation clue to the landowner or the person 
I lorn whom excess land is acquired is what is 
provided in S. 52 and S. 64. The adequaev oi 

that compensation cannot he challenged in view 
of Art. 31 (2). 

Rule 161 (a) (i) and |ii) and R. 161 (|>) (i) 

mid Oil ol the Rules trained under S. 80 in so 

tar as thev take in persons not alTccted bv the 
Act are ultra vires of the provisions of S. 80 and 
must he struck down on that ground. Rut (he 
rules which have been actually framed will not 
alfect tlu* provisions of S. 80. Therefore, even 
1 he apparent result of the dilTerence between Ss. 

•L> and a 2 and Ss. 6 1 and 72 is taken awav bv 
the c onstilulioii o! the hind under S. 80. The 

Act cannot he struck down as a colourable piece 
of legislation which is hevond the competence of 
the State Legislature. 1953 SCJ 592 : AIR 195;i 
S( 375, lh I. on Karimbil Kunhikonan v. Slate of 
Kerala, 1962 Supp (1) SCR 829: 4() Mvs l^J 17* 
(1902) 2 SCA 1 : (1962) 1 SCJ 510: (1062) 1 M , ( | 

LJ (SC) 213: (1962) 1 Andb M R (SC) 213:1962 
Ker LI (SC) 42: (1962) 1 Ker LR 67: 1962 Ivor 
LJ 59: AIR 1962 SC 723 (727, 728, 729) fl»i R) 
(Prs 5, 7, 8). 9 
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® Art. 246 — - Assam Fixation of Ceiling on 
Land Holdings Act (1 of 1957) — Act falls with- 
in the protection of Art. 31-A of the Constitu- 
tion — It is also not a colourable piece of legisla- 
tion — Hence it is constitutionally valid. See 
Tenancy Laws — Assam Fixation of Ceiling on Land 
Holdings Act (1 of 1957). AIR 1962 SC 137. 

■ Art. 246 — S. 22, Vindhya Pradesh Aboli- 

tion ot Jagirs and Land Reforms Act (11 of 1952) 
— Validity — Act is not a colourable piece of 
legislation. See Tenancy Laws — Vindhya Pra- 
desh Abolition of Jagirs and Land Reforms Act 
(11 of 1952), S. 22. AIR 1900 SC 796. 

• Art. 246, Sell. 7, List 2, Entry 18 — Bombay 

Tenancy and Agricultural Lands (Amendment) 
Act (13 of 1956) — Validity. 

Bombay Act XIII of 1956 affected the relation 
between landlord and tenant, provided for the 
transfer and alienation of agricultural lands, aim- 
ed at land improvement and was broadly stated 
a legislation in regard to the rights in or over 
land or categories specifically referred to in Entry 
18 in List II of the Seventh Schedule to the Con- 
stitution. The impugned Act being within the 
legislative competence of the State Legislature 
no question as to its being a piece of colourable 
legislation can arise. Sri Ram Ram Narain Medhi 
v. State of Bombav, 1959 SCJ 679: (1959) 2 Andh 
WR (SC) 1 : (1959) 2 MLJ (SC) 1 : 1959 SCA 491 : 
61 Bom LR 811: (1959) 1 SCR (Stipp) 489: AIR 
1959 SC 459 (463, 472, 473) (PI A) (Prs 11. 14, 
43). 

• Art. 246 — Colourable legislation — Moti- 

ves of legislature — How far relevant. 


* Art. 246 — Colourable piece of legislation 

— Validity. 

(Per Mahajan, J. :) Legislation ostensibly uhder 
one or other of the powers conferred by the Cons- 
titution but in truth and fact not falling within 
the content of that power is merely colourably 
constitutional but is really not so. (1878) 3 AG 

1090, (1862) 7 AC 829, Rel. on; (1899) AC 626, 
Ref. 

(Per Mukherjea J.) : — When a legislature has 
a limited or qualified power and has got to act 
within a sphere circumscribed by legislative en- 
tries, the question, whether in purporting to acf 
under these entries, it has, in substance, gone 
beyond them and has done certain things which 
cannot be accomplished within the scope of these 
entries, is really a question affecting the com- 
petency of the legislature. In such cases, al- 
though the legislation purports to have been en- 
acted under a particular entry, if it is really out- 
side it, it would be void. 

(Per Das J.) : — The failure to comply with 
the constitutional condition for the exercise ol 
legislative power may be overt or it may be covert. 
When it is overt, we say the law is obviously bad 
lor non-compliance with the requirements of 
the Constitution, that is to say, the law is 'ultra 
vires'. When, however, the non-compliance is 
covert, we say that it is a fraud on the Constitu- 
tion, the fraud complained of being that the Legis- 
lature pretends to act within its power while in 
fact it is not so doing. State of Bihar v. Kamesh- 
war Singh, ILR 3! Pat 565 : 1952 SCR 889 : 1953 
SCA 53: 65 Mad LVV 527 : 1952 SCJ 354 : 
1952 SCJ 427 : 1952 SCJ 446 : AIR 1952 SC 252 


The legislature can only make laws within its 
legislative competence. Its legislative field may 
be circumscribed by specific legislative entries or 
limited bv fundamental rights created by the 
Constitution. The legislature cannot over-step 
the field of its competency, directly or indirectly. 
The Court will scutinize the law to ascertain 
whether the legislature purports to make a law 
which, though in form appears to be within its 
sphere, in effect and substance, reaches beyond 
it. It, in fact, it has power to make the law, its 
motives are irrelevant. AIR 1953 SC 375 : 1953 

SCJ 592, Rel. on. Gullapalli Nageswara Rao v. 
Andhra Pradesh Road Transport Corporation, 

1958 Andh LT 1014: (1959) 2 Andh WR (SC) 156: 

1959 SCJ 967: (1959) 2 MLJ (SC) 156 : (1959) 1 

SCR (SuppI) 319 : AIR 1959 SC 308 (315, 316) 

(Pt A) (Pr 7). 

• — — Art. 246 — Colourable legislation. 

The doctrine of colourable legislation is rele- 
vant only in connection with the question of 
legislative competency. AIR 1953 SC 375, Foil. 

Raja Bhairebendra Bhup v. State of Assam, 1956 
SCA 736 : 1956 SCJ 543 : 1956 SCR 303 : AIR 1956 
SC 503 (512) (Pt G) (Pr 21). 

• Art. 246 and Sell. 7, List 3, Entry 42 — 

Orissa Estates Abolition Act (1952), S. 37 — Vali- 
dity cannot be challenged on ground that it is 
a piece of colourable legislation. See Tenancy 
Laws — Orissa Estates Abolition Act (1 of 1952), 
S. 37. AIR 1953 SC 375. 

• Art. 246 — Madras Estates Land Act (1908), 

S. 108 A (as amended by Orissa Act 19 of 

1947 ) , — Validity — No question of any coloura- 
ble exercise of legislative powers. See Tenancy 
Laws — Madras Estates Land Act (1 of 1908), 

S 108-A (as amended by Orissa Act, 19 of 1947). 

AIR 1953 SC 375. 

• Arts. 246, 245 — Colourable legislation — 

(Civil P. C. (1908), Pre.). See Interpretation of 
Slatutes. AIR 1953 SC 375, 


(277, 280, 292) (Pt H) (Prs 61, 84, 108). 

Art. 246 — Andhra Pradesh General Sales 

Tax (Second Amendment) Act (2 of 1959) — Not 
a colourable legislation. See Sales Tax — • Andhra 
Pradesh General Sales Tax (Second Amendment) 
Act (2 of 1959). AIR 1964 Andh Pra 266 (DB). 

Art. 246 — • Andhra Inams Assessment Act, 

1955 — Validity — Act is not colourable legisla- 
tion. See Andhra Inams (Assessment) Act (17 ol 
1955), S. 3. AIR 1960 Andh Pra 461 (DB). 

Arts. 246, 31, 19 (1) (g), 19 (6) (as amended 

by 4th A mend men t 1955) — Acquisition — Trans- 
fer of ownership or right to possession is essen- 
tial — Mere deprivation of properly is not acqui- 
sition — Colourable legislation what is — Fraud 
on Constitution — Motor Vehicles Act (1939 as 
amended by Act 100 of 1956) Chap. IV- A, S. 68G 
— If colourable legislation — Right to carry on 
occupation extinguished — Whether unconstitu- 
tional — Whether Parliament has circumvented 
limitations on its powers by indirect method --- 
(Motor Vehicles Act (1939 as amended bv Act 10O 
of 1956), Chap. 1V-A, S. 68-G. See Ibid, Art. JL 
AIR 1959 Andh Pra 292. 


,rt. 246 — Doctrine of colourable legislation 
ope. 

; doctrine of colourable legislation has no ap* 
ion where Ibere is ample legislative compe* 
and the Legislature has proceeded to legis- 
)n a field assigned to it under the Constitu- 
If the legislature concerned has constitu- 
aulhoritv to pass a law in regard to a 
ular subject, it is not for the Courts to <hvino 
scrutinise Hie policy, which led to tie 
nent; but where in purporting to legislate 
particular field of legislation, the Legislature 
one something which lies beyond the arobil 
authority, the doctrine of colourable legist* 
ir legislative incompetence can be lmoKeo 
dare the provision ultra vires. 1J53 31-* 
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192: AIR 1953 SC 375 and AIR 1956 SC 503: 1956 
6CJ 543, Rel. on. 

A colourable legislation simply means a legisla- 
tion which while transgressing constitutional 
limitations is made to appear as if it were quite 
constitutional. The doctrine of colourable legis- 
lation also does not involve any question of bona 
fldes or mala tides on the part of the legislature. 
The whole doctrine resolves itself into the ques- 
tion of competency of a particular legislature to 
enact a particular law. AIR 1959 Assam 147 (152, 
153, 157) (Pt E) (Prs 7, 16) (DB). 

® Afl. 246 — Scope — Assam State Acquisition 

of Zamindaries Act (1951) — Validity — Not a 
colourable legislation. See Tenancy Laws — 
Assam State Acquisition of Zamindaries Act (18 
of 1951), S. 4 (2). ILR (1956) 8 Assam 379 (FB). 

Art. 240 — West Bengal Estates Acquisition 

Act (1 of 1954), S. 5- A — Sub-s. (3) is not a 
colourable piece of legislation. See Tenancy Laws 
— West Bengal Estates Acquisition Act (l of 
1954), S. 5 -A. (’62) 66 Cal WIN 405. 

• Art. 246 — Sales Tax — Hyderabad General 

Sales Tax (Third Amendment) Act (27 of 1952), 
S. 1 — Third Amendment Act is not colourable. 
See Sales Tax — Hyderabad General Sales-tax 
(Third Amendment) Act (27 of 1952), S. 1. AIR 
1954 Hyd 50. 

■ Art. 246 — Kerala Luxury Tax on Tobacco 

(Validation) Ac* 1964 is not colourable exercise of 
power. See Kerala Luxury Tax on Tobacco (Vali- 
dation) Act (9 of 1964), Preamble. 1965 Kc«r LJ 
337: 1965 Ker LT 418: AIR 1966 Ker 46. 


• Art. 246 — Madhya Pradesh Abolition of Cash 

Grants Act (10 of 1963) — Not colourable legisla- 
tion — Motive of legislature is irrelevant. 

The Madhya Pradesh Abolition of Cash Grants 
Act is not a colourable piece of legislation. The 
fact that in enacting the legislation, the State 
legislature desired to discontinue the cash grants 
paid to certain class or classes of persons, while 
preserving the grants of others, can at the most 
be the motive which impelled the legislature to 
place the Act on the statute book. The motives 
which impelled the legislature to pass Hie legisla- 
tion are irrelevant and have no bearing on the 
question whether the Act is or is not a piece of 
colourable legislation, provided the legislature is 
competent to pass the Act : AIR 1953 SC 375 and 
AIR 1959 SC 308 and AIR 1962 SC 458. Foil. 
1964 Jab LJ 527: 1964 MPL J 874: AIR 1965 Madh 
Pra 77 (82) (Pt B) (Pr 8) (DB). 

Art. 246 — M. P. Minimum Wages Fixation 

Act (1962) — Validity of the Act — It is not a 
piece of colourable legislation on ground that it 
adopts definitions given in Central Act — Legis- 
lature was competent to enact the Act — Motive 
is irrelevant. See M. P. Minimum Wages Fixa- 
tion Act (1962), Pre. AIR 1964 Madh Pra 45. 

* Art. 246 (3) and Sch. 7, List 2, Entry 54 — 

Colourable Legislation — Section 11 (1) of Madras 
Commercial Crops Markets Act as amended In 
1955, S. 11 (1) — Validity. 

Article 246 (3) read with Fntrv 54 of List 2 in 
the 7th Schedule to the Constitution confers plen- 
ary powers on the Slate Legislature to impose a 
tax on the sale of goods. Section 11 (1) of the 
Madras Commercial Crops Markets Act, 1933, as 
amended in 1955, has the effect of levying an 
additional sales tax in regard to commercial crop 
>r crops. The Legislature having the power and 
there being no question of its trespassing on the 
legislative power of another State or the Union 
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of India, no question of colourable legislation can 
at all arise. 1953 SCJ 592: AIR 1953 SC 375, Foil 
1960 Mad WIN 734 : (1960) 1 Mad LJ 298: 72 

Mad L\\ 752 : ILR (1960) Mad 171 : AIR 19G0 Mad 
160 (163) (Pt A) (Pr 9). 

I Art. 246 — Colourable legislation — Act with- 
in competence of legislature — Motive cannot be 
questioned. See Ibid, Art. 245. AIR 1964 Mys 
240 (DB). J 

Ari. 246 — Bona fides of Legislature. 

Where the bona tides of a Legislature as such 
and not of any individual is involved, the absen- 
ce of bona tides and the presence of a positive 
intention which is said to have a relevance on 
the validity ot the legislative enactments is not 
a matter that can he decided on mere balance of 
probabilities. The mala tides so alleged must be 
strictly proved to the hilt and beyond any rea- 
sonable doubt. Like an accused in a criminal 

t,,e S,ale shou,d f?et the benefit of doubt ILR 
1 953 Cut 71: AIR 1953 Orissa 185 (211, 226, 227) 
(Pt Q) (Prs 60, 98) (DB). 9 


- -Art. 246 — Collateral purposes or mothes of 
Legislature. 

If the primary purpose of the statute is to raise 
revenue tor the purpose of the State, collateral 
purposes or motives of a Legislature in levying 
a tax of a kind within the reach of its lawful 
power are matters beyond the scope of judicial 
enquiry. But if the taxing statute is so arbitrary 
as to compel the conclusion that it does not in- 
volve an exertion of the taxing power hut cons- 
titutes in substance and effect the direct exertion 
ol a different and forbidden power as lor exam- 
ple- the confiscation of property it may be heid 
to be invalid. 195 U. S. 56; 172 U. S. 443, Foil 
ILR 1953 Cut 71: AIR 1953 Orissa 185 f*»n 
(Pt S) (Pr 82) (DB). 11 

Art. 246 — Licence renewal fees under Fact- 
ories Act (1918) — Whether colourable disguise 
tor imposition of tax. See Delhi Factories Rules 
(1950), R. 7. (’65) 67 Pun LR 819 (DR). 

Art. 246 — Doctrine of colourable legislation 
— Whether the Delhi Land Reforms Acl (1954) 
(as amended by Amendment Act 4 of 1959) is a 
colourable piece of legislation. 

The whole doctrine of colourable legislation is 
based upon the maxim that you cannot do in- 
directly what vou cannot do directly \IR iny* 
SC 375 and AIR 1962 SC 723, Foil. ' 

Where it was not disputed that the legislature 
could directly pass a law, such as the Amendment 
Act ol 1959 bv which the Delhi Land Reforms 
Act ot 1 9. >4 became applicable to the Town Exten- 
sion Scheme Area in question, entitling the ten- 
ants to he declared Bhumidars which may ulti- 
mately result even in the compensation, pay- 
able under the Land Acquisition Act bein' 7 divert- 
ed to them, it could not be said that tlie^Amend- 
ment Act was any colourable exercise of le^isl i- 
tive powers. In such a case it could not besaid 
that the legislature was trying to achieve indire- 

p IV j"419 11 COU,d not do dire( tly. ILR (1965)2 

——Arts. 246. 245 — Doctrine of colourable legis- 
lation — Scope and extent of — Pavmeni'of 
Wages (Punjab Amendment) Act (15 of 196‘H — 
Not a colourable piece of legislation. 

The doctrine of colourable legislation imp l ies 
mat Inc legislature cannot over step the field of 
its con.pelei.ee directly or indirectly, ami that 
the Court would scrulm./e the law to ascertain 
whether the legislature bv device purports to 
make a law which though in form appears a 
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be within its sphere, in effect and substance, 
reaches beyond it. The Payment of Wages 
(Punjab Amendment) Act (15 of 1902), cannot 
lie deemed to be a piece of colourable legislation 
because considering its c licet and substance the 
State legislature was well within its power 
to enact the impugned Act. (1964) 9 Fat- LR 
362 : (1965) 1 Lab LJ 656: ILR (1964) 2 Pun) 
767 : AIR 1964 Punj 513 (515) (Pi D) (Pr 8) 
(DR). 


Arts. 246, 245 — Doctrine of colourable legis- 
lation — Test of colourable legislation — S. 19-E 
of Punjab Act (10 of 1953) and S. 32-KK of 
Pepsu Act (13 of 1955) — Not a colourable legisla- 
tion. 

The doctrine of colourable legislation really 
postulates that legislation attempts to do indirect- 
ly what it cannot directly do. The test of colou- 
rable legislaion is an attempt on the part of 

the legislature to legislate on a matter beyond its 
competency while pulling it forward as if it is a 
legislation within its competency. The docliine 

of colourable legislation has relation to legisla- 
tive competence and where the legislation is with- 
in the constitutional competence of the legis- 
lature, it cannot be assailed as being colourable, 
whatever the reasons behind it. AIR 1962 SC 

137 and AIR 1962 SC 458. Rel. on. 

Since S. 19 E of Punjab Act (X of 1953) and 
S. 32-KK of Pepsu Act (XIII of 1955) are not be- 
yond the competence of the State Legislature and 
the Legislature has not held back the reason for 
their enactment, they cannot he said to he 
colourable pieces of legislation. 65 Pun LR 105: 
ILR (1963) 1 Punj 500: 1963 Cur LJ 22: AIR 
1963 Punj 319 (327) (Pt F) (Pr 16) (DR). 


• Art. 246, Seventh Schedule. List II, Item 

56 — Colourable legislation Tax on goods 
carried over eertain roads — Tax is valid under 
Seventh Schedule List II, item 56 — Fact that part of 
tax is expended on improvement of roads does 
not make lax illegal. 

Where the lax is imposed under S. 30 of t lie 
Punjab District boards Act on goods carried over 
certain roads, item 56 of List II, clearly authori- 
ses the imposition of such a tax. It is in no sense 
a tax on roads although it has to be paid bv 
those persons who transport goods along these 
roads. 'Flic mere lad that some of t lie revenue 
accruing as a result of this particular tax will 
he spent for the maintenance of the roads in 
question cannot make the lax illegal or dishonest 
or colourable. After the proceeds of the tax go 
into the general revenue of t lie District Board 
the proceeds thereafter have no necessary link 
with the maintenance of the roads. Mangal Rain 
Roshanlal v. Punjab State. ILR (1962) 2 Punj 
118: 64 Punj LR 342 : AIR 19G2 Punj 350(353) 
(Pt R) (Pr 5) (FB). 


10. Scope and extent of legislative powers. 

(a) Legislative entries denote fields of legis- 
lation and not powers of legislation. 

(b) Power to legislate retrospectively. 

(e) Legislative competence of Parliament. 

(d) Legislative competence of Stale Legisla- 
ture. 

(e) Concurrent List. 

10. Scope and extent of legislative powers. 

• Art. 246, Seventh Schedule, List 1, Entry 54 

— List 2, Entry 23 — Orissa Mining Areas De- 
velopment Fund Act (27 of 1952) — Validity — 
Orissa Mining Areas Development Fund Act (27 
of 1952) is superseded by Mines and Minerals (Re- 


gulation and Development) Act (1957) — Notice 
of demand made on 1st August, I960 under Orissa 
Act, 27 of 1952, for fees accruing prior to 1st 
June, 1958, is however, valid and amount can be 
recovered notwithstanding disappearance of Orissa 
Act. AIR 1962 Orissa 24, Reversed. 

‘Subject' to the provisions of List I the power 
ol the Slate to enact legislation on the topic of 
mines and mineral development’ is plenary. To 
the extent to which the Union Government had 
taken under ‘its control' ‘the regulation and deve- 
lopment ot minerals' under Entry 54 of List I, 
so much was withdrawn from the ambit of the 
power ot the State Legislature under Entry 23 of 
List II and legislation of the State which had 
rested on the existence of power under that entry 
would, to the extent of that ‘control', he super- 
seded or be rendered ineffective. The Central 
Act, 67 of 1957, covered the entire field of mine- 
ral development, that being the ‘extent’ to which 
Parliament had declared by law that it was ex- 
pedient that the Union should assume control. 
The terms of S. 18 (1) of that Act laid a duly 
upon the Central Government ‘to take all such 
steps as may he necessary for the conservation 
and development of minerals in India’ and ‘for 
that purpose the Central Government may, by 
notification, make such rules as it deems fit'. 
There is express provision for the power to levy 
a tee under S. 13 of the Central Act of 1957, 
apart from the implication arising^from S. 25. AIR 
1961 SC 459. Foil. 

Repugnancy arises when two enactments both 
within the competence of the two Legislatures 
collide and when the Constitution expressly or 
by necessary implication provides that the enact- 
ment of one Legislature has superiority over 
the other then to the extent of the repugnancy 
the one supersedes the other. Having regard to 
the terms of S. 18 (1) of the Central Act. 67 of 
1957, it appears clear that the intention of Parlia- 
ment was to cover the entire field and thus to 
leave no scope for the argument that until rules 
were framed, there was no inconsistency and no 
supersession of the State Act 27 of 1952. There- 
fore, it would not be correct to say that until 
rules wore framed under S. 18 of the Central Act 
67 ot 1957. the Central Act would not cover the 
field and the Orissa Act, 27 of 1952, would con- 
tinue to operate in full force. AIR 1956 SC 6/6, 
Disting. 

In order that a fee may validly be imposed the 
subject-matter or the main head of legislation in 
connection with which the fee is imposed must 
he within legislative power. It is a prerequisite 
for the valid imposition of a fee that it is in 
respect of a ‘matter in the list’. If bv reason of 
l lie dcclaralion bv Parliament the entire subject- 
matter of ‘conservation and development of mine- 
rals’ has been taken over for being dealt with bv 
Parliament, thus depriving the State of the power 
which it theretofore possessed it would follow that 
the ‘matter’ in the Slate List is, to the extent ol 
the declaration, subtracted from the scope and 
ambit of Entry 23 of the State List. There would, 
therefore, after the Central Act, 67 ol 19;>/. be 
‘no matter in the List' to which the fee could be 
related in order to render it valid. Hence it colic 
not he said that even if the Union could lew any 
tee under the Central Act, 67 of 1957, it 
not ailed or invalidate the Orissa Act, 2/ of w- 
imposing a fee for a similar purpose. Ain 
Orissa 24, Affirmed. 

The principle on which the saving clause in S. 

G of the General Clauses Act, is based is that e\en 
later enactment which supersedes an ear ,( ' r . 

or puts an end to an earlier state of the law 
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presumed lo intend the continuance of rights ac- 
crued and liabilities incurred under the superseded 
enactment unless there were sufficient indications 
—express or implied —in the later enactment de- 
signed to completely obliterate the earlier slate of 
the law. The entire theory underlying implied 
repeals is that there is no need for the later en- 
actment to state in express terms that an earlier 
enactment has been repealed by using any parti- 
cular set of words or form of drafting but that 
if the legislative intent to supersede the earlier 
law is manifested by the enactment of provisions 
as to effect such supersession, then there is in 
law a repeal notwithstanding the absence of the 
word 'repeal* in later statute. As the legislative 
intent to supersede the earlier law is the basis 
upon which the doctrine of implied repeal is found- 
ed there can be no incongruity in attributing to 
the later legislation, the same intent which S. 0 
presumes where the word ‘repeal’ is expressly 
used. As the liabillitv to pay the fee which was 
the subject of the notices of the demand marie on 
1st August, 1900. under t lie Orissa Act. 27 o| 10')2, 
had accrued prior to 1st June 107)8, when the 
Central Act, C>7 of 197)7. came into force these 
notices were valid and the amounts due there- 
under could be recovered notwithstanding the dis- 
appearance of the ^Orissa Act 27 of 197>2, by vir- 
tue of the superior legislation of Act, f»7 of 107)7. 
bv the Lnion Par!. ament. \IH lOtVj Orissa 24. 
Reversed. AIR 19/>1 SC 128. Disling.; (1880) 0 Ring 
576 and (1829) 9 R. and (’. 750. ILL on. Stale of 
Orissa v. M. A. Tulloch and Co. 30 Cut LT 80: 
1904 SCI) 111 ; AIR 1904 SC 1284 (1280. 1287. 1289. 
1290. 1291, 1292, 1292, 1294, 1295) (Prs 5, 11, 12. 
15, 10. 20, 21). 

• Art. 240 — Scope and extent of legislative 

power — Law passed making its provision retros- 
pective — Kllcct o I retrospective operation chang- 
ing character ol legislative competence. s« e 
Ibid. Art. 19 (1) if). AIR 1903 SC 1007. 

• — — Ail 240 and Sell 7. List 2 — Power to 
validate laws declared by Courts to be imalid. 

The legislate e power conferred on Hie Legis- 
lature includes the subsidiary or the auxiliary 
power to validate laws which have been found 
to be invalid. It a law passed bv a Legislature is 
struck down bv the Courts as being invalid for 
one infirmity or another, it would be competent 
to the appropriate Legislature to cure the said in- 
firmity and pass a validating law so as to make 
the provisions ol the said earlier law effective 
from the date when it was passed. AIR 1941 PC 
16 I oil Rai Ramkrislma v. State of Bihar. (1903) 
50 ITR 171 : (1904) 1 SCA 413: 1LR 42 Pat 790 : 
(1904) 1 SCR 897: (1904) 2 SCJ 749: AIR 1903 
SC 1007 (1673) (PI C) (Pr 10). 

• Art. 240 — Minimum Wages Act (1948), 

Ss. 7>, 2 (h), 20 and 21 — Notification under S. 5 — 
Bombay Government Notification No. MWA 1557 
J dated 11th June, 197)8 — Ridi industry — 
Notification fixing revised minimum rates of 
wages of workers and also laying down manner 
in which employer should pay tor discarded Did i s 
— Validity — Powers ol Industrial Tribunal under 
Industrial Disputes Act and powers of State Gov- 
ernment under Minimum Wages Act — Distinc- 
tion — Power ol State Government to prescribe 
minimum rates of wages or to revise them dors 
not include power to vary other terms of con- 
tract — Doctrine ol implied power cannot he 
invoked. See Minimum Wages Act (1918), S. 5. 
AIR 1902 SC 480. 

» Art. 240. Sell. 7. List 2 Entries IN. 19 and 

49 — Relative scope - -T'orcsls* — State Legislature 


cannot impose tax on forests in absence of ex- 
press power — Land in entry 49 includes land on 
which forest stands — Taxation on land on which 
forest stands is permissible and legal under 
entrv 49 — Entry 49 and entry 18 deal with en- 
tirely dilTerent subjects — Per A. K. Sarkar, J. 
Kunnathat Thallium Moopil Nair v. State of 
Kerala. (1901) 2 SCJ 269: (1901) 2 SCA 125: 1901 
Her LT (SC) 11 : 1901 her LJ 143: (1901) 3 SCR 
77: AIR 1901 SC 552 ( 504) (Pi C) (Pr 35). 

• Ait. 240 — Powers of Stale Legislature lo 

legislate — Extent of. See Ibid, Art 31 A AIR 1955 
SC 540. 


• Art. 240 — Preventive detention — Power 

of Parliament lo enact law. See Ibid. Art 22 51 

Cri LJ 1383: AIR 1950 SC 27. 


• Art. 240 — Scope 

lion. See Tenancy Laws 
Land Reforms Act (1 ol 

(LB). 


of the power of legisla- 
— L. P. Zamindari and 
1951). AIR 1951 All 074 


Aits. 240, 205, 245. 248 Schedule 

and ‘Tax’ — Legislative competence 
power with regard to taxation is in 
Lew ol tax as ancillary or incidental 
specified in the Lists in Sell. 7 See 
207). AIR 1959 Andh Pra 398 (DR). 


/ — I* CCS 

- Residuary 
Lnion — - 
lo subjects 
Ibid, Art. 


Ails. 240, 245 — Legislation — Meaning of — - 

Power ol Legislature to adopt and extend mea- 
sures emo ted bv another Legislature - i Andhra 
Stale Act (30 ol 197)3). Ss. 53, 54) — (States Re- 
organisation Act (197)0). S\. 119, 120 ). See Sales 
lax — Madras Sales ot Motor Spirit Taxation 
(Andhra Pradesh Extension and Amendment Act) 
(5 ol 1958). AIK 1959 Andh Pra 237. 


® Ail. 240 (3) and Sell. 7. List 2. Entry 45 — 

Legislature functioning within its sphere — No 
fellers on ils legislative powers. 

Per Sarjoo Prosad, C. J.: I he Legislature of 

the Stale il otherwise competent lo do so. has power 
to impose land re\cniie on the estates. this 
imposition does not amount to an\ derogation 
1 i < in the grants, because the executive Govern- 
ment ol the country cannot bv ils adminislrati\ e 
acts impose any letters on the legislative powers 
ot (lie Stale. 

Per Ram Labhnya. J.: No grant whether 

with or without consideration can atlecl the legis- 
lative power ol the Stale, nor can anv legislative 
Act bind the same or Ihe succeeding Legislatures. 
(19.31) 1 Ch 109 (187). Rel. on. (iirijnnanda v. 
Stale of Assam. AIR 1950 Assam 33 (38. 47) (PI E) 

( Pis. 10, 40) (SR). 

-Art. 240 — Regulation of mines and mineral 

development — Powers of Lnion and State — 
Scope ot — Power of taxation. See Ibid, Sell 
7. List 1, Entrv 54. AIR 1959 Cal 222 (DB). 

• Art, 240 — - Law in respect of prerogative 

— Duly constituted Legislative authority can 
make laws allccting prerogative — Per Ansaii J. 
Almiad-L -Nisa Regum v. Stale. (’52) ILK (1952) 
Hvd 595: AIR 1952 llvd 103 (107) (PI B) (Pr 10) 
(IB). 

• Ails. 240. 154. 238 — Endor Art. 154. the 

executive powers ol Ihe Stales are vested in the 
Govnnois and Art. 102 extends them to all 
matters with respect to which the legislatures of 
the Slates ha\c powers to nia ke laws. These ac- 
cording to (.Is. i 2 ) and (3) ol Art. 240 are (hose 
which are enumerated in Lists 2 and 3 of Sell. 7. 

Per Ansari and Kcddv JJ.: Where a Statute 
empowers doing ol certain things, which might 
bcloic have been done bv \irluc ol prerogath e, 
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the latter is abrogated so long as the statute is 
operatne. Ahmad l n-Nissa v. State, ILR (1952) 

(Prs 14, 74) (FB) 952 Hyd 103 (1 ° 8, 184 ’ (1 “' C) 


Art. 246 


Scope — Membership of Legis- 
- Reservation of seats for sche- 
Restriction on membership by 


lative Assembly 
Ruled castes — 

addition ol Proviso to S. 22, Jammu and Kash- 
nnr Representation of the People Act, 1957 — 
Right to stand as a candidate for election to 
Legislative Assembly from a constituency other 
than that of voter is creation of Statute and it is 
open to Legislature to impose reasonable restric- 
tion on those rights— No violation of fundamental 
right. See Constitution of Jammu and Kashmir, 
S. ol. AIR 1957 J and K 40 (FB). 

Art 246 — Taxing law — Extent of ope- 

Inr 1 .? 11 *- 0 Slale Lc « IS Iature. See Ibid, Art. 245. AIR 

1959 Rer 182 (FB). 

77 “H ls - ( 4 )* 286 — Article does not mean 
hat the powers of Part C States legislatures are 
elt unobstructed. Merely from the fact that Par- 
liament possessed legislative power over Part 

Jr* . Sta . tes an( ^ lLat Art. 286 did not impose any 
limitation on the legislative power of Parliament 
it does not follow that the power of a Part C 
State's Legislature should be held to be untram- 
melled 1964 MPLJ 836: (1964) 15 STC 841: 1965 

I .>1. V T O . A Y ■ V ^ « ■ . . - 


Madh Pra 11 (15) (Pi C) 

(5) — Madhya Pradesh 
Markets (Validation) Act, 
Madhya Pradesh Agrieul 


Jab LJ 85: AIR 1965 
(Pr 11) (DB). 

Art. 246 (2) and 

Agricultural Produce 
1962 (12 of 1962), S. 3 

tural Produce Markets (Validation) Ordinance (2 
of 1962) — Both enactments purporting to validate 
executive action taken under statutes are not in- 
competent Legislature has plenary powers to 
make laws regarding matters covered by entry 
in legislative list of Constitution — Such valida- 
tion is ancillary to legislative power. See Madhya 
Pradesh Agricultural Produce Markets (Validation) 
Act 1962 (12 of 1962), S. 3. AIR 1965 Madh Pra 6 

| If / # 

-Art. 246 (2) and (3) — Madhya Pradesh 
Agricultural Produce Markets (Validation) Act (12 
»>1 1962), S. 3 — Madhya Pradesh Agricultural Pro- 
duce Markets (Validation) Ordinance, 1962 (2 of 
1962) Section 3 is sufticient to validate past 

- Not essential to amend 
Legislature has plenary 
regarding matters covered 
of Constitution — Both 
enactments purporting to validate execution action 
taken under statute are not incompetent. See 
Madhya Pradesh Agricultural 
(Validation) Act (12 of 1962), 

Madh Pra 6 (DB). 

Art. 246 — Taxing Law — Power of Legis- 
lature to pass validating Act. See Madhva Bharat 
raxes on Income (Validation) Act (1954). AIR 

1959 Madh Pra 195 (DB). 

Art. 246 and Soli. 7, List 3, Entries 10 and 28 

— Power of State Legislature to legislate with 
regard to religious institutions treating them as 
public trust. 

No doubt, two or more entries can provide the 
power to make laws on a topic not included 
m any single entry, but the limit of each entry 
is fixed by the words used. Even if the widest 
meaning be pill upon entry No. 10, it cannot be 
gainsaid that the existence of a trust alone gives 
the power to legislate upon trusts. Religious in- 
stitutions may he controlled in ways other than 
by making them into trusts when thev are not 
It the argument be carried to its logical extreme’ 
then incompatible entries like trade unions or 


acts or things done 
impugned statute — 
powers to make laws 
b.Y entry in legislation 


Produce Markets 
S. 3. AIR 1965 


electrical undertakings could be used with entr* 
Na 10 to designate and include in the definition* 
of trust trade unions and electrical undertakings. 
ILR (1957) Madh Pra 599: 1958 MPLJ 611: 1958 
MPC 586: 1958 Jab LJ 713: AIR 1958 Madh Pra 
362 (365) (Pt C) (Pr 16) (DB). 

~ "A rl s. 246 (3), 277 and 266 — Power of State 
Legislature — (Madras Commercial Crops Markets 
Act (20 of 1933) (as amended by Madras Act 39 
of 1955), Ss. 11 (1) and S. 13). 

Even before the commencement of the Consti- 
tution of India, the Provincial Legislature had 
under the provisions of the Government of India 
Act and alter the commencement of the Consti- 
tution under Arts. 246 (3) read with Art. 277, has 
power to enact measures to enable a local autho- 
rity to raise funds by taxation. The levy of taxes 

Vo r 11 f° r the purpose mentioned in S. 
13 ol the Madras Commercial Crops Markets Act 
is a local tax within the competence of the State 
Legislature. Being a local tax it will not form 
part of the Consolidated Fund of the State 
envisaged in Art. 266 of the Constitution, the 
reason being that under the Statute itself the 
funds collected have been allocated to the local 
authority. (1960) 1 Mad LJ 298: 72 Mad LYV 752: 
1960 Mad WN 734: ILR (1960) Mad 171: AIR 
1960 Mad 160 (164, 165) (Pi D) (Prs 12, 13). 

—-Art. 246 — Banking Companies Act, 1949. S. 

' aliditv — Extension of territorial limits 
of original civil jurisdiction of High Court — It 
is within plenary powers of Parliament under Art. 
246 read with items 43 and 95 of list 1 of Sch. 7. 
See Banking Companies Act (1949), S. 45-B. AIR 
1958 Mad 279. 


Art. 246 — Scope 

State trade — Power 
enact legislation See 

Mad 368 (DB). 


- Sale in course of inter- 
of Parliament to directly 
Art. 286 (2). AIR 1957 


Art. 246 — Powers of Legislatures are no! 
unrestricted. See Government of India Act, (1935). 
Ss. 99 and 100. AIR 1956 Mad 642 (DB). 

Art. 246 — Powers of State Legislature to 
enact laws — Extent of. See Ibid, Art 245. AIR 

1952 Mad 613 (DB). 

Arts. 246, 245 and 14 — - Extent of legislative 
powers — Right to except from operation of law 
particular class of persons — Classification 
must be reasonable — Equality between persons— 
Interpretation of — Mysore House Rent and 
Accommodation Control Act (30 of 1951), S. 20 
is not unconstitutional See Ibid, Art 14 (1963) 

1 Mys LJ 444. 

Art. 246 — Scope of power to legislate. 

The power to legislate on any topic includes all 
necessary and incidental powers to make the 
legislation effective and prevent its frustration. 

ILR (1956) Nag 157: AIR 1956 Nag 1 (5) (Pt B) 
(Pr 28) (DB). 

Art. 246 — Power of State Legislature to 

impose limitation on right of appeal. See Ibid, Art. 
245. AIR 1955 Nag 99 (DB). 

• Art. 246 — State Legislature — Whether 

acts ns agent of Parliament — Delegatus non 
potest delegare — Applicability of. 

Per Special Bench — The maxim delegatus 
non potest delegare has no application to sove- 
reign legislative bodies under the written Consti- 
tution. Within the limits of their jurisdiction the 
Stale Legislatures have plenary powers. The con- 
ferment of the power on the State Legislatures 
to make laws for the State and for State purposes 
in relation to matters enumerated in the lists a* 
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Che seventh schedule is not in any sense to be 
exercised by delegation from or as agents of 
the Parliament. Within these limits of subjects 
and area the State Legislatures are supreme and 
have the same authority as the Parliament: 9 App 
Cas 117; 5 Ind App 178, Rcl. on. 

The Bihar Land Reforms Act (30 of 1950), 
though it leaves by its provisions contained in S. 
32 (2) read with S. 43 (1) (p) a fairly wide dis- 
cretionary power to the State Govt, in the matter 
of form and manner of compensation, settles the 
legislative policy, lays down the limits of the dis- 
cretion but confides to the State Govt, certain 
powers to carry out the details of the objects 
of the enactment. The Act is not. therefore, in- 
valid on the ground of delegated legislation. 
Maharajadhiraj Sir Kameshwar Singh v. Stale of 
Bihar, ILR 30 Pat 454: AIR 1951 Pat 91 (100, 113, 
128, 129) (PI P) (Prs 13. 59, 112, 113) (SR). 

• Art. 24(5 — Affirmative or negative power of 

Legislature to legislate. 

Per Das J — The power of the Legislature to 
legislate on a subject, particularly in a written, 
federal Constitution where there must be a nice 
balance of jurisdiction, can be looked at from 
two points ol \ iew — all innative and negative. 
The conferment of the power is the affirmative 
aspect; a restraint or restriction on the exercise 
ol the power is the negative aspect. The limi- 
tation on the power of legislation may arise by 
reason of restrictions imposed within the entrv 
which confer the powers; and when the question 
of exceeding such a restriction arises, it is rele- 
vant to consider the true nature and character 
of the legislation. Maharajadhiraj Sir Kamesh- 
war Singh v. Stale of Bihar, ILR 30 Pal 454 : 
AIR 1951 Put 91 (117, 118) (Pt Q) (Pr 74) 

(SB). 

Arts. 24G, 245 — Legislative competence of 

Parliament — There cannot be any question of 
conflict between several entries — Rajasthan Gram 
and Barley (Regulations of Distribution) Order 
1904 Is Issued by State Government as delegate of 
Central Government — Order falls under Section 
3 (2) (d) of Lssenllal Commodities Act — Order 
Is within amLlt of authority delegated to Stale 
Government. 

When there is a conflict between two provi- 
sions in two Legislative Lists, the problem of 
interpretation really arises as the Courts have to 
define the boundaries of different legislatures and 
for dealing with such a problem doctrine of pith 
ond substance has been evolved. But these con- 
siderations do not arise where one has to deal 
with t lie question of legislative competence of the 
Parliament. The various entries which empower 
the Parliament to legislate are in that situation 
taken to be supplementary to each other. In such 
a case there is really no conflict between the 
several entries. Therefore, even if it were held 
that Hie Essential Commodities Act was primarily 
on Art passed under Entrv 33 of the concurrent 
list it cannot he argued that its provisions cannot 
affect inter State trade, if in reality they do affect 
it. It is not necessary for a competent legislature 
to indicate as to under what legislative entry it 
is making the law hut it is for the Courts to look 
at the subject-matter and then reach the conclu- 
sion whether it is in t tie legislative field assigned 
Vo that legislature. 

Powers under CIs, (a), (b). (d), (e), (f). (h) and 
( i> of sub-section (2) of S. 3 of the Essential 
Commodities Act have been delegated to the Stale 
Government but the powers under CIs. (c) and 
(g) thereof have not been delegated. Section 3 
(1) of the Essential Commodities Act confers the 
powers on the Central Government. By virtue ol 


S. 5 of the Act the Central Government is authoris- 
ed to delegate its powers to Slate Govt. When, 
the State Government is thus acting as a delegate 
of the Central Government, specially when such 
delegation has been permitted bv the law made 
by Parliament itself, the Court cannot predicate 
that the State Government has, in any manner, 
acted in its own legislative field or executive 
sphere of its own as State Government in issuing 
the Rajasthan Gram and Barley (Regulation of 
Distribution) Order 1964. Therefore, the Order 
cannot be judged as a State made law or as an 
executive act of itself. Moreover the preamble 
of the Order clearly shows that it was issued with 
the concurrence of the Central Government. In 
that situation the action ol the State Government 
in issuing the Order with the concurrence of the 
Central Government was to all intents and pur- 
poses t ho action of the Central Government. The 
Order has been made for the purpose ol maintain- 
ing available supplies of gram and barley. It 
could thus appropriately fall under Cl. (dl of Sec- 
tion 3 (2) ot the Essential Commodities Act as it 
was obviously made with the purpose of conserv- 
ing supplies of the essential commodities within 
Rajasthan so that they could he available tor 
distribution in Rajasthan. It was just incidental 
that some kind ol restrictions resulted on the export 
of commodities outside Rajasthan. In making 
the Order with the concurrence of the Central 
Government, the State Government has acted 
within the ambit of authority delegated to it. AIR 
1951 SC 318. Disting. AIR 1939 EC 1, Rcl. on. 1905 
Raj LW 498: ILR (1905) 15 Raj 684: AIR 1900 
Raj 195 (108, 109, 110) (Pt A) (Prs 11. 12. 13, 15) 
(DB). 

Art. 240 — Enforcement of Police Act in 

Rajasthan after coming in force of the Constitu- 
tion — Validity — Police Act held validly enforced 
in Rajasthan. See Ibid, Art. 372 (1). AIR 1957 
Raj 28 (DB). 

10 (a). Legislative entries denote fields 
of legislation and not powers of 

legislation. 

Art. 240 — Entries In Lists in Seventh 

Schedule — Scope of. 

The various entries in the Lists I to III are 
not powers of legislation but fields of legislation. 
Where one entry is made subject to another entry, 
all that it means is that out of the scope of the 
former entry a field ol legislation covered bv the 
latter entry has been reserved to be specially 
dealt with bv the appropriate legislature. 1952 
All LJ 52: AIR 1952 All 88 (89) (Pt C) (Pr 4) 
(DB). 

• Art, 240, Sell. 7 — Entries In Ilsls do not 

lay down conditions subject to which power Is 
to be exercised. 

The entries in ttie three lists define the fields 
for legislative action, or in other words the sub- 
jects in respect to which the appropriate legis- 
lature can legislate. Thcv do not prescribe the 
conditions subject to which the power is to be 
exercised. 

Although the subjects dealt with in three legis- 
lative lists are not always set out with scientific 
precision, and instances will he found of overlap- 
ping. it is clear that a legislature empowered to 
legislate, on a subject included within particular 
list, will sustain its power whether it is derived 
from one entry or from more than one entry. 
Raja Surva Palsingh v. 1 P. Government, ILR 
(1952) 2 All 40: 1951 All LJ 365: 1951 RD (IIQ 
122: 1951 AWR (HC) 317: AIR 1951 All 074 (078, 
079) (Pt B) (Prs 9, 10) (FB). 
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10 (b). Power to legislate retrospectively. 

Art. 240 and Sch. \ II, List 2 — Power eon- 


a* a uncr tuii' 

ferred oil Legislature ean be exercised both pros- 
pectively and retrospectively. 

Hie legislative power conferred on the ap- 
propriate Legislatures to enact law in respect of 
topics covered by the several entries in the three 
Lists can be exercised both prospectively and 
retrospectively. \\ here the Legislature can make 
a valid law, it may provide not only for pro- 
spective operation of the material provisions of 
the said law, but it can also provide for the 
retrospective operation of the said provisions. Rai 
Ramkrishna v. State of Bihar. (1964) 1 SCA 413: 
ILK 42 Pat 796: (1964) 1 SCR 897: (1964) 2 SCJ 
749: (1963) 50 ITK 171: AIR 1963 SC 1667 (1673) 
(Pt B) (Pr 16). 

• Art. 246 — Competency of Legislature — 

Retrospective Laws — Action taken under law 
which is void because of its contravention of 
1 undamenlal rights — Legislature can pass law 
retrospectively validating such action. Sec Ibid, 
Art. 245. AIR 1962 SC 1753. 

Art. 246 


Retrospective levy of lax. See 
Sales Tax — Madras General Sales Tax Act (9 of 
1939), S. 3 (as amended in 1955) AIR 1958 Andli 
Pra 558 (DB). 

Art. 246 — Power to legislate retrospectively. 


Within the frame work of Art. 246 of the Con- 
stitution, the Central and Slate Legislatures have 
respectively exclusive powers to make laws with 
respect to any matters enumerated in Lists I. Ii 
and III in the Seventh Schedule. In the plenitude 
ol that power, subject of course to certain con- 
stitutional limitations, the Parliament or Stale 
Legislature would be within the ambit of their 
competence if they deem lit to legislate retrospec- 
tively. ILR (1956) Hyd 58: AIR 1956 Hvd 
35 (38) (Pt I)) (Pr 16) (I)B). 

Art. 246 — Power of Parliament to pass 

retrospective legislation for Madhva Bharat 

. • • 


General Clauses Act (1897). S. 6. Sec Ibid, Art. 

20. AIR 1952 Madli Bhn 181 (DB). 

Art. 246 — Power of Parliament to legislate 

retrospectively. See Ibid, Art 245. AIR 1957 
Mad 368 (DB). 

16 (c). Legislative competence of Parliament. 

• Art. 246 — Validity of Ss. 2 (6-A) ( e ) and 

12 ( 1-B) ot Income-tax Act (1922) — Provision is 
within legislative competence of Parliament. See 
Income-tax Act (1922), S. 2 (6-A) (e). AIR 1905 
SC 1375. 

• Art. 246 — Scope — Sell. 7. List 3; Entries 

21 and .15 — Motor \ chicles Act (1939), (as amend- 
ed by Act C of 1956), Chap. IV-A — If ultra 
vires. 

Chapter IV-A, Motor Vehicles Act. could com- 
petently be enacted by the Parliament under 
Entry 21 read with Entry 35 of the Concurrent 
List ot the Constitution. Its provisions, therefore, 
are not ultra vires the powers of Parliament. AIR 
I960 SC 1073, Folk J. V. Kondala Rao v. Andhra 
Pradesh State Road Transport Corporation, (1963) 

1 Mad LJ (SC) 111: 1963 1 Andli WI1 (HC) 111: 
1963 Mad LJ (Cri) 226: (1963) 1 SCJ 539: (1961) 
L_SCR 642: AIR 1961 SC 82 (86) (Pt A) (Prs 6, 7). 

• Art. 246 — Scope — Central Excises and 

Salt Act \ alidity — Act is within legislative 
competence of Central Legislature under List 1, 
Hem 45, Government of India Act, 1935 Inci- 

dental encroachment on item 27 or 29 of List II 
does not affect its validity See Central Excises 
and Salt Act (1944), S. 6. AIR 1966 SC 424. 


Art. 246 — Finance Act (1951), S. 7 — Com- 
petency of Parliament to enact — As the tax 
imposed by S. 7 of the Finance Act (1951) was* 
admittedly not a tax mentioned in List II or III 
of the Constitution, the power of Parliament to- 
impose it could be challenged successfully only 
on the ground that it was incompetent to do so 
but it could be difficult to substantiate the claim 
in view of the clear terms of Item 97 of List 1 
of the Constitution. See Finance Act (1951). Sec- 
tion 7. AIR 1957 All 84. 

r^rt. 246, Seh. 7, List I, Entries 82, 86, List 

2 Entry 46 — Scope of — Tax on income and 
tax on net wealth — Distinction — Tax on net 
wealth, part of which springs from agricultural 
income — Imposition by Parliament — Constitu- 
tionality — Parliament whether commits trespass- 
on held covered by List 2, Entry 46 — Wealth 
Tax Act (1957), Ss. 2 (m) and 3 — Constitutional 

validity. 

A tax on income of a person may be deemed 
to be a levy on bis receipts during a specified 
period, very often alter making due allowance for 
expenses incurred by him. The agricultural 
income ol a person is that which is received bv 
him by way ot rent or revenue in respect of land 
used for agricultural purposes or that which is 
derived by him from such land as .a result of 
agricultural operations or both and may be in 
cash or in kind. 

A lax on agricultural income would fall within 
Entry 46 in the Stale List, while a tax on other 
categories of income would fall within Entry 82' 
in the l nion List. A tax on income is on that 
which is received; a tax on not wealth is on that 
which accumulates. At a given point of time, a 
lax on net wealth may fall in part on what was 
originally received and had accumulated and it 
may tall on the same person as the tax on income 
docs; but the two are different. The prohibition 
in Art. 246 ot the Constitution, is against a trespass 
by one legislature on a field reserved for another. 
The issue of trespass has to be adjudged on the 
doctrine of pith and substance of the impugned 
tax. 

Applying it to the Wealth Tax Act. 1957, there 
is no doubt that Parliament had committed no- 
trespass whatever on the State field of legisla- 
tion in imposing a tax on net wealth, part of 
which may have sprung from agricultural income. 

Ibis applies not only to agricultural produce like 
paddy stored by the assessee in their granary, 
but also to arrears of rent which had accrued due 
from their tenants. AIR 1932 PC 138. Rcl. on. 

IER (1961) 2 Kcr 368: 1961 Kcr LJ 1046: 1961 
Ker LT 965: (1962) 13 STC 277: AIR 1962 her 
116 (115) (Pt B) (Pr 9) (DB). 

Art. 246 — Scope of — Animals and Birds 

in captivity — Sale of — Levy of tax — Com- 
petence of Parliament. See Sales Tax — Central" 

Sales Tax Act (1956), S. 2 (d). AIR 1960 Kcr 360. 

Art. 246 — Sales Tax Law Validation Act 

(1956) — Validity — Parliament held did not 
transgress its powers under Art. 286 (2) See 
Sales Tax — Sales Tax Law Validation Act (1956), 
Section 2. AIR 1957 Mad 308 (DB). 

Art. 240 and Sch. 7, List 3, Entry 2 — 


• ■ ■ » • » • w •• v m y — — ^ •* 

Amendment of Criminal Procedure Code 
(Representation of the People Act (1951), Section 
138). 

It is open to the Parliament to amend the Cri- 
minal Procedure Code, though the Stale also ma> 
introduce its own special amendment, for an 
amendment of the Criminal Procedure Code B is-- 
not necessary that an Act as such to amend the- 
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Criminal Procedure Code must be introduced. It 
may be introduced in any of the Acts of Parlia- 
ment by introducing a suitable provision in that 
Act. Since the Parliament lias power to amend 
the Criminal Procedure Code and has power to 
introduce a provision like Section 138 of Act 43 
of 1951, that section has all t lie force of amend- 
ing the Cr. P. Code in respect of all olTences 
which fall within the Indian Penal Code. The 
amendment introduced by Section 138, Representa- 
tion of the People Act is quite valid. ( 1954 ) 1 
Mad LJ 653: 1954 Mad \YN 253: 1954 Cri LJ 1126: 
AIR 1954 Mad 704 (705) (Pt B) (Pr 2). 

Art. 246, Sell. 7, List 1, Entry 86 and List 2, 

Entry 49 — ‘Assets’ in Entry 86 includes land as 
well — Wealth Tax Act (1957), Section 1 — Act 
is within legislative competence of Parliament 
under List 1, Entry 86. 

The Wealth-Tax Acl is within the legislative 
competence of the Parliament under Sell. 7, List 
1, Entry 8G ot the ('(institution ol India. The 
word ‘assets’ in that entry includes land as well 
and therefore, land other than agricultural land 
comes within the scope o! that entry. Entries in 
the seventh Schedule being topics of legislation 
will have to be given the widest possible connota- 
tion. AIR 1902 M vs 209, Dist. 1963 Mvs LJ (Sup) 

305 : (1903) 48 111! 472: AIK 1903 M\s 111 (111, 

112) (Pt A) (Pr 2) (DB). 

10 (d). Legislative competence 
of Stale Legislature. 

• Ail. 240 — Bihar Sales Tax Acl (XIX of 

1917), Sections 1 ill and 1 2 1 (g) .second Proviso 

as amended bv Act (0 ot 1949) — - \ alidilv ot — 
Provisions held well within legislative competence 
ol tin* legislature ot province of Bihar. Si Sales- 


Tax - 

Bihar 

Sales Tax Act 

1 19 ol 

1947), S. 4 

Hi. 

AIR 

1958 

SC 452. 



• 

-Art 

. 240, 

Sell. 7. List 

1, Item 

52, List 2, 

Items 

24 

and 2 

7 and List 3, 

Item 33 

— Scope — 


‘Indastry’ — Meaning — l . P. Sugarcane (Regula- 
tion of Supply and Purchase) Act (24 of 1953) — 
If Inlra \ires — (Words and Phrases — ’Indus* 
try’). 

Production, supply and distribution was within 
the exclusive sphere ol the Stale Legislature, sub- 
ject to Entry 33 of List 3. Tin* amendment of 
Entry 33 of List 3 bv the Constitution (Third 
Amendment) Act. 1954, onlv enlarged the scope 
of that Entry without in any manner whatever 
detracting from the legislative competence of 
Parliament and the State Legislatures to legislate 
m regard to the same. It was onlv alter this 
amendment of Lnlrv 33 of List 3 bv the Con- 
stitution (Third Amendment) Act. 1951, that 
foodstuffs including edible oilseeds and oils 
came to be included within that List 
and it was possible to legislate in regard 
to .sugarcane, ha\ing recourse t<> Lntrv 33 
of List 3. Save lor that sugarcane, being goods, 
tell directly within Lntrv 27 ol List 2 and was 
within the exclusive jurisdiction of the State Legis- 
latures. Production, supply and distribution ot 
sugarcane being thus within the e\clusi\e sphere 
ol the State Legislatures, the l . P. Slate Legis- 
lature would he competent to legislate in regard 
to the same and the impugned Act would he 
intra vires the State Legislature. 

I lie raw materials would he goods w lii< li would 
be comprised in Entry 27 ot List g. 
The process ol manul ac •lure or production 
would he comprised in Lntrv 24 ol List 2 except 
where the industry was a controlled industry when 
»t would tall within Entry 52 ol List l and the 


products of the industry would also he comprised 
in Entry 27 of List 2 except where they were the 
products of the controlled industries when they 
would fall within Entry 33 of List 3. This being 
the position, it cannot he said that the legislation 
which was enacted by the Centre in regard to 
sugar and sugarcane could fall within Entry 5'2 
of List 1. 

A comparison of the terms of U. P. Sugar 
Factories Control Act (1 of 1938) with those of 
the U. P. Sugarcane (Regulation of Supply and 
Purchase) Act, goes to show that the impugned 
Act merely confined itself to the regulation of the- 
supply* and purchase ot sugarcane required for uso 
in sugar factories. There was no question what- 
ever ol its trenching upon the jurisdiction of the 
Centre in regard to sugar industry which was .i 
controlled industry within Entry 52 of List 1 
and the U. P. Legislature had jurisdiction to enact 
the law with regard to sugarcane and had legisla- 
tive competence to enact the L*. P. Sugarcane 
(Regulation of Supply and Purchase) Act. Tika 
Kamiji v Slate ol Lttar Pradesh. 1956 SCJ 625: 

1956 SCA 979: 1956 All \YK (HC) 657: 1956 SCR 

393: AIR 1956 SC 676 (690, 691, 695, 696, 697) 

(Pt A) (Prs 18, 24, 25). 

• Aits. 246, 32, 245 — Orissa Hindu Religious 

Endowments Act 1 2 ol 1952 as amended in 1954>, 
S. 79- A — Validity — Such a provision is within 
< ompetem e of legislature — Section 79 A is not 
<»pcn to challenge on ground of legislative incom- 
petent « -—(Orissa Hindu Religious Endowments 
Act (2 ot 1952 as amended in 1954), S. 79 A 1 >co 
Ibid, Arts. 220 and 32. AIR 1956 SC 432. 

• Arts 246 (3). 140 (3), 229 (3) and 265; Sell. 

7. List 1. Items 77 and 90: last 2. Entries 3 and 66; 
List 3. Entry 47 — Court-fees Act (1870). 
Section 4 and Sell 2: Art. 1. Cl. (e) (l . P. Amend* 
nit nl) — Court-fee imposed by — l ax or fee. 

Per Full Bench: — The provisions ot S. 4 and 
Sell. 2, Art. 1 (c ). Courl-1'ees Act as amended 
bv the Court-fees (U. P. Amendment) Act (10 ot 
1959) arc within the legislative competence <>1 the 
State Legislature and arc valid. 

Per Moolham, C. J. : — The lew imposed bv the 
impugned provisions on writ petitions under Art. 
220 is a fee and not a tax and comes within the 
purview ot Entry 3 ol List 2 in Sell. 7 and is 
within the legislative competence ol the Stale 
Legislature bv virtue of Art. 240 (3). 

1 lie distinction between a fee and a tax drawn bv 
Supreme Court is summarised in AIR 1951 SC 
282, AIR 1954 SC 388 and AIR 1954 SC 400. But 
the definition of fee to he found in the Supreme 
Court cases is not intended to he exhaustive. The 
provisions ot Art. 140 (3) and Art. 229 (3) show 
that there exists another class of imposition, also 
called a lee in the Constitution, which differs from 
the tvpe of fee which the Supreme Court had 
under consideration. Though the foes realised 
under the Court Lees Act are not appropriated for 
nuv specific purpose hut form part of the general 
revenues of the Slate it would fall within the 
expression ’fee' in the Constitution. Khacheru 
Singh v. S. 1>. (). kliuija. 1LR (1900) 1 All 429 : 
1969 All LJ 170: I960 All \YH (HC) 137: AIR 1900 
All 402 (403 to 400) (Pt B) (Prs 5, 10, 11, 12, 21, 
20) (I B). 

* — —Ails. 240 and 245, Sell. 7. List 2, Entry 49 
— I . I\ Large Land Holdings Tax Acl (XXXI ot 
1957), Ss. 3 (1) Proviso and 5 — Tax is on hold- 
ing and not on annual value — Act comes under 
List 2, Entry 49. 

Looking to the whole of the Act the tax under 
the Act is clearly a tax oil the holding ;<nd not 
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on the annual value or the capitalised value of 
th<? Und and the annual value is only the measure 
of the tax. Even if it be assumed that the annual 
^ alue is the capitalised value of land, the capitalis- 
ed value is only the basis and not the object of 
taxation. The State legislature was fully com- 
petcnt f° have passed the impugned Act because 

lN °V 49 of lhe State List - Oudh Sugar 

’ *i d ; T v i l / te ° f U P *’ ILR < I96 °) 1 AI1 487: 
10o9 All LJ 7 d 4: 1959 All WR (HC) 544 (2): AIR 

26, 6 °29) n (FB 6 ) (143 ’ 144 ’ 145 ’ 146) (Pi C) (Prs 16, 


in the shops, stalls and standings therein. TlK 
Board when it gives the • use of the stalls antf 
shops, and further permits the shop-keepers t« 
exercise rights to expose their goods for sale ia 
the municipal market and in consideration there- 
for charges fees and utilises the same for main- 
tenance it is not levying a tax on the shop-keepers. 
It is not necessary for it to show that every pie it 
realised as a fee is spent for the maintenance of 
the {market to show that only a fee is collected 

foB) 1958 AsSam 156 ^ 158, 159 * * Pt ( Prs 5 ’ 


I " Ar, ‘ 246 — Adopting law made by another 
Legislature. 

A State Legislature has power to make laws 
with respect to only those matters that are ex- 
haustivelv enumerated in Lists 2 and 3 and has no 
power whatsoever to make laws with respect to 
any matter that cannot he found in them. A 
Slate Legislature has no residuary powers at 
nil. Adoping a law made by another Legislature 
is not a matter to be found in Lists 2 and 3. 
1 herefore, no law made by a State Legislature can 
be justified on the ground that though it -is not 
with respect to any of the matters dealt with in 
Lists 2 and 3, it is simply adopting a law validly 
made by another Legislature. 

If a Legislature cannot do anything directly, it 
cannot do it indirectly; if a State Legislature can- 
not directly enact a law with respect to a 
certain matter, it cannot do so indirectly by sim- 
ply adopting a law made with respect to it bv 
another Legislature. ILR (1954) 2 All 191: 1954 
LJ 477: All WR (IIC) 529: 1954 Cri LJ 

?n 8 ii\ : AIR 1954 All 728 (733, 734) (Pt E) (Pr 20) 

‘>rcn VerrilIe(1 ° n anolhcr P° inl in AIR 1955 All 

® Arts. 240, 245 Property held under Crown 
f\ ran * ir J U ’ P * ~~ Legislation for acquisition — 
L. P. Legislature has exclusive jurisdiction for 
enacting legislation for its acquisition for public 
purpose — - Section 3, Crown Grants Act, 1895, 
does not impose restrictions on the powers of 
Provincial Legislature. 73 I A 123, Rel on. Surva 
Palsingh v. U. P. Government, 1951 ALJ 365: 
1951 RD (HC) 122: 1951 All WR HC 317: ILR 
(1952) 2 All 40: AIR 1951 All 074 (G92) (Pt T) 
(Prs 96, 97) (FB). ' 

; Arts. 240 (3), 225, 220, Seh. 7, List 2, Entry 

3 — High Court prescribing court-fee for pro- 
ceedings before it in original jurisdiction — 

Powers of State legislature in this respect 

Court-fee on writ petitions. See Ibid Art 
AIR 1957 Andh Pra 123 (DB). 

Arts. 246, 245 — Legislative competence. Se? 

Temanev Laws — Assam Fixation of Ceiling on 
Land Holdings Act (1 of 1957). AIR 1959 Assam 
147 (DB). 

Arts. 246 and 265 and Seh. 7, List 2, Entries 

59, 66 and 28 — Markets — Legislation on tolls 
and fees — Validity of Section 140, Assam Munici- 
pal Act — (Municipalities — Assam Municipal Act 
(1 of 1923), S. 140). 

Entry No. 28 of List 2 Seventh Schedule of the 
Constitution gives power to the State Legislature 
<o legislate on markets while Entries Nos. 59 and 
06 of that list give power to legislate on tolls 
and fees respectively. Hence it cannot he said 
that there is no legislative competence to enact 
Section 140 of the Assam Municipal Act. 

Section 140 of the Assam Municipal Act itself 
gives power to the Board to charge rents, tolls 
and fees for the right to expose goods for sale 


Arts. 246 (3), 372 (1) and 266 and Sch. 7, 

List 2, Entry 3— Court-fees Act (1870),- S 6 
Government of India Act (1935), Ss. 292 and 100 
(3) and Sch. 7, List 2, Item 1 — Effect of cons- 


titutional provisions is that Court-fees Act though 
originally a Central Act, is now Act of State 
Legislature — Slate Legislature alone has exclu- 
sive power to legislate in respect of court-fees 
payable in that particular Stale. See Court Fees 
Act (1870), S. 6. AIR 1960 Bom 96. 


Art. 246 — C. P. and Berar Sales Tax Act (21 

of 1947), S. 2 (g) — Sale of goods — Building 
contracts — No sale of materials to owner — 
Competency of State legislature — Contractor no! 
liable to pay tax — (Sale of Goods Act (1930), 
S. 4). See Sales Tax — C. P. and Berar Sales Tax 
Act (21 of 1947), S. 2 (g). AIR 1959 Bom 236. 


Art. 246 (3) and Sch. 7, List 2, Entry 18 — 

‘Land’ — Bombay Tenancy and Agricultural 
Lands (Amendment) Act (13 of 1956) — If ultra 
vires. 

Under Art. 24G (3) of the Constitution read with 
List II of the Seventh Schedule, the State Legisla- 
ture has the power under Entry No. 18 to legis- 
late in the matter of land “that is to say, rightJ 
in or over land — including the relation of land- 
lord and tenant”. Legislation in connection with 
land tenures including the relation of landlord 
and tenant or in connection with transfer and 
alienation of agricultural land may be enacted 
by the State Legislatures and that power must 
encompass legislation to restrict or even extin- 
guish subsisting rights in land. 

Hence, the contention that the State Legisla- 
ture had no power to enact legislation providing 
for statutory purchase of land by tenants in 
occupation of lands belonging to the landlords 
cannot be accepted. AIR 1947 PC 72, Rel. on. 
59 Bom LR 616 : AIR 1957 Bom 252 (259, 2601 
(PI B) (Prs 16, 17) (DB). 

[Overruled on another point in AIR 1959 SO 
459.] 


Art. 246 — Government of India Act (19351* 

Sch. 7, List 2, Item 31 — Bombay Prohibition 
Act (25 of 1949), S. 1 — Bombay Prohibition Act 
Is competently legislated In respect of medicinal 
preparations. 

As the word 'liquor' in entry 31 in List 2 of 
Sch. 7, Government of India Act included medi- 
cinal preparations containing alcohol the Bombay 
Legislature had legislative competence to legislate 
in respect of medicinal preparations containing 
alcohol. AIR 1956 Bom 304 (308, 309) (Pt M 
(Pr 8). 

0 Art. 246 — Power of Bihar Legislature In 

amend Bengal Settled Estates Act, 1904. 

The Bengal Settled Estates Act applies bv it* 
own force to the State of Bihar because sub-s. 
(2) of S. 1 of that Act provides that it extends 
to the State of West Bengal and Bihar and to 
that part of the State of Orissa which on the9tn 
day of March, 1904, was included in Bengal. Th* 
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Bihar Legislaure is accordingly competent to 
modify or amend such portions of the Bengal 
Settled Estates Act as it thinks fit. The Bihar 
Land Reforms Act is within the legislative com- 
petence of the Bihar Legislature because the sub- 
ject dealt with, is within the State List of the 
Constitution of India. Consequently the sovereign 
Legislature in exercise of its plenary power can 
amend a pre-existing law on the same subject. 
Maharaja Probirendra Mohun Tagore v. Slate of 
Bihar. ILK (1900) 2 Cal 550: AIR 1959 Cal 767 
(771, 772) (Pi C) (Pr 12) (SB). 

• Arts. 24G and Sell. 7, List 2, Entry 18 — 

Bengal Settled Estates Act, Ss. 10 and 29 — In- 
terest of life tenant under — Bengal Act is not 
indivisible unit — Bihar Legislature has plenary 
power to legislate with regard to land in Bihar — 
Validity of Bihar Land Reforms Act cannot he 
challenged — (Tenancy Laws — Bihar Land Re- 
forms Act (Bihar Act 30 of 1950), S. 1)1. See 
Bengal Settled Estates Act (Bengal Act 3 ol 1901), 
S. 10. AIR 1959 Cal 707 (SB). 


Arts. 240 (3) and 300 (1) and Sell. 7, List 2, 

Entry 40 — Legislation on matter of taxation in 
respect of agricultural Income — Exclusive right 
of State — S. 7 (1), Bengal Agricultural Income- 
lax Act — Constitutional validity — (Bengal 
Agricultural Income-tax Act (IV of 1944), Ss. 7, 
2 (14) and (10) and 4). 

That State Legislature has the exclusive right to 
legislate on the matter of taxation in respect of 
agricultural income. But, since the words ‘agri- 
cultural income’ are defined in Art. 306 (1), the 
Stale Legislature cannot, of its own motion, ex- 
tend the meaning of agricultural income, thereby 
extending its own jurisdiction. 


For the purpose of computing the agricultural 
income of an assessce under the Bengal Agricul- 
tural Income-tax Act what is to be considered is 
receipt actual or constructive. The income ol t lie 
assessce is the income in respect of tile produce 
of the whole land irrespective ol what is taken 
by the hargadar as his share. Since the receipt 
of the hargadar is to he computed as receipt by 
the owner of income, S. 7 (1) cannot be held 
to lie unconstitutional, because in that event it 
cannot he established that the Agricultural In- 
come-tax Act by proviso to S. 7 (1) or by any 
other provision increases the jurisdiction of the 
Legislature which it does not possess. AIR 1958 
Cat 585 (586, 591, 592, 593) (Pt B) (Prs 3, 12, 16). 


Art. 246. Sell. 7, List 1, entries 77, 78, 95, List 

11, Item 365 — Calcutta City Civil Court Act (31 

of 1953) — Validity of. 

While 'jurisdiction and powers’ of the Supre- 
me Court have been expressly included in Entry 
77 oi List I, these words have been deliberately 
left out in Entry 78 of the same List, in respect 
of the High Courts. The omission is not supplied 

bv Entry 95 because that Entry only enables juris- 

diction and powers to he given in respect of the 
matters enumerated in List 1. The State Legisla- 
ture being the appropriate body to legislate in 
respect of administration of justice, and to invest 
all Courts within the Stale including t he High 
Court with general jurisdiction and powers in all 
matters civil and criminal, it must follow that 
it can invest a High Court with such general 
jurisdiction and powers (including territorial and 
pecuniary jurisdiction) and also take away such 
-jurisdiction and powers from the High Court. So 
lar as l he Calcutta City Civil Court is concerned. 
Act 21 of 1953 is not ultra vires the powers of 
the State Legislature. 61 Cal W.N 030: ILK 


(1958) 1 Cal 576: AIR 1957 Cal 5^4 (543, 5441 
(Pt B) (Prs 24, 25). 

Art. 246 — Scope of provincial orders. 

West Bengal Food StulTs Anti-IIoarding Order 
1951, Notification No. 2817 D. C. S., dated 27-2- 
1946, under the Bengal Rationing Order, 1943, 
Notification No. 2818 D. C. S., dated 27-2-1946, and 
West Bengal Food Grains (Movement Control) 
Order, 1951, were within the scope and ambit of 
the legislation permissible to West Bengal Govern- 
ment and in pith and substance the orders issued 
dealt exclusively with provincial matters. AIR 
1953 SC 83, Foil. 58 Cal WN 659: 1954 Cr LJ 
1722: AIR 1954 Cal 591 (GOO) (Pt J) (Pr 29) 
(DB). 

Art. 246 and Scb. 7, List 2, Item 54 — Sale of 

goods — Works contract — (Hyderabad General 
Sales Tax Act (14 of 1950), Ss. 2 (c), (e), (g), 
(k), (m), (n). 3 and 4). 

Tax on sale of goods must necessarily he a tax 
imposed at the time of sale of goods. Where 
therefore, under a works contract a person under- 
takes to build a particular building or to make 
a particular tiling, the materials involved in the 
building or making of the finished product, are 
not the subject-matter ot a sale because there is 
no agreement to sell t he materials nor is the 
price of goods fixed nor is there a passing of the 
title? in these goods as such, except as part of 
the building or t he thing in which thev are em- 
bedded. AIR 1954 SC 459. Foil.; (1955) 6 STC 
93 (Nag) Dissented from ILR (1956) Hvd 162: 
(1956) 7 STC 423: AIR 1956 Hvd 79 (86, 87) 
(Pt D) (Prs 19. 20) (DB). 

• Art. 246 (3) — Power of State Legislature to 

enact law conferring power on division Benches 
to hear appeals against orders of single Judge 
passed under Art. 226 - — Kerala High Court Act 
(5 of 1959), S. 5 — Constitutionality — State 
Legislature held competent to pass the Act and 
the Act is valid. See Ibid, Art. 225. AIR 1901 
Her 96 (FB). 

Arts. 246 (2) and 246 (3) — Madhya Pradesh 

Agricultural Produce Markets (Validation) Act, 
1962 (XII of 1902), S. 3 — Madhya Pradesh Agri- 
cultural Produce Markets (Validation) Ordinance 
(II of 1962) — Enactments validating action 
which is struck down by judgment — Not open 
to challenge though it renders judgment to have 
no legal effect — Legislature competent to enact 
laws within limits framed bv Constitution. See 
Madhya Pradesh Agricultural Produce Markets 
(Validation) Act 1962 (XII of 1962), S. 3. AIR 
1965 Madh Pra 6 (DB). 

Arts. 246 (2) and 254 (1) — Scope — Mini- 
mum Wages (Madhya Pradesh Amendment and 
Validation) Ad (23 of 1961) is within legislative 
competence of State legislature — Principal Act 
and Validation Act both co-exist in M. P sub- 
ject to Art. 254 (2). See Minimum Wages (Madh- 
ya Pradesh Amendment and Validation) Act (23 
of 1961). AIR 1962 Madh Pra 342 (DB). 

Arts. 240, 245, 286 — Development of sales- 

tax law in India traced — State of law in pre- 
Conslilution and post-Constitution periods — Com- 
petency ot State Legislature pointed out — C.P. 
and Berar Sales Tax Act (21 of 1947), S. 2 (g), 
Expl. II —Sales Tax Laws Validation Act (1956), 
See Ibid, Art. 245. AIR 1962 Madh Pra 223 
(DB). 

— — Art. 246, Schedule 7, List 2, Entries 4G. 49 — 

S. 65 (4) Madras Agricultural Income lax Act (V 
of 1955) — Provision not beyond legislative com- 
petence. 

It cannot he said that there is no competency 
for the State Legislature to enact a tax on the 
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mere holding of property. As regards the power 
to tax agricultural income, Entry 40 of List II 
of (he Constitution confers a specific power, and 
that entry reads. "Taxes on agricultural income". 
Entry 49, Taxes on lands and buildings” is 
sufficiently wide to enable the State Legislature lo 
levy tax even on holdings of agricultural lands. 
S. (35 (4) of the Madras Agricultural Income-tax 
Act cannot be challenged as being ultra vires and 
beyond the powers of legislation of the State. So 
long as the impugned Act is not ultra vires or 
unconstitutional the subject is bound by that pro- 
vision and cannot get out of it by merely calling 
the legislation clumsy or awkward. ILR (1964)2 
Mad 312 : 77 Mad LW 422 : 1964 Mad WN 351 : 
AIR 1964 Mad 556 (560) (Pf C) (Pr 9) (DB). 

Arts. 246, 245. Seh. 7, List 2, Entry 54 — 

Subsidiary and ancillary legislation — Compe- 
tency of State Legislature to enact law for for- 
feiture by State of sales-lax illegally collected — 
Madras General Sales Tax Act (9 of 1939), S. 
8-B (2) (as amended by Madras Act 1 of 1957) — 
Amendment is intra vires and valid. See Ibid, 
Sch. 7, List 2, Entry 54. AIR 1963 Mad 116. 
[Overruled in AIR 1964 SC 922.] 

Art. 246, Sell. 7, List 2. entry IS — Madras 

Land Revenue Surcharge Act (19 of 1954) and 
Madras Land Revenue (Additional Surcharge) Act 
(30 of 1955) — Validity. 


provisional assessment — (Sales tax — Madras- 
General Sales Tax Act (IX of 1939) (as amended 
by Madras Act 8 of 1955), S. 3 (1-A)). 


It cannot be said that the provisional assessment 
levied under S. 3 (1-A), Madras General Sales-tax 
Act, as amended by Madras Act VIII of 1955, is 
not in truth a tax on the sale of goods falling 
within entry 54 of the State List but a tax on an 
anticipated sale. The words of entry 54 designate 
the centre and not the circumference of the power. 
If, there! ore, the impugned provision has rele- 
vance to or connection with the subject assigned, 
it would bo within the Stale legislative power. 
Again every legislative power carries with it autho- 
rity to legislate in relation to acts, matters and 
things the control of which is found necessary 
lo effectuate its main purpose and carries with it 


power lo make laws governing matters that are in- 
cidental or ancillary to the subject-matter. If a 
lax liability is certain to arise a provision design- 
ed to ensure that this shall not be evaded is 


clearly within 


the power to enact a law with res- 


pect to taxes on the sale of goods 1957 Mad WN 
229 : (1957) 8 STC 127: 70 Mad LW 100: (1957) 
1 Mad LJ 321: ILR (1957) Mad 493: AIR 1957 
Mad 325 (330) (Pt C) (Prs 23, 24) (DB). 


-Ait. 246 and Sch. MI, List II, Entry 54 — 

Legislative competence — Power to validate ille- 
gal assessments. 


A surcharge of land revenue would also partake 
the character of land revenue and should he deem- 
ed lo be an additional land revenue. The ellcct 
of the two Acts (Act 19 of 1954 and Act 30 oi 
1955) would he, lo increase the land-revenue pay- 
able by a landholder to the extent oi the sur- 
charge levied. 

It would not be open to the Government to 
increase the assessment during the period cover- 
ed by a settlement which would ordinarily he 
good for 30 years. But that could not. however, 
prevent t lie legislature from increasing the assess- 
ment by an enactment. Both under the Govern- 
ment ot India Act of 1935 as well as under the 
Constitution, the Stale Legislature possess full 
powers lo levy a tax in regard lo agricultural 
lands. Act 19 of 1954 and Act 30 of 1955 being 
passed by the legislature could not. therefore, 
he assailed. 72 Mad LW' 536 : (1959) 2 Mad LJ 
344 : ILR (1959) Mad 1073: AIR 1960 Mad 543 
(545, 546, 547) (IM A) (Prs 5, 8, 9). 

• —Art. 246 (3), Sch. 7, List II, Entry 18 — 
‘Tenant’ — Ex-tcnant — If tenant — (Tenancy 
Laws — Madras Cultivating Tenants Protection 
Act (25 of 1955, as amended by Act 14 of 1956) — 
Madras Cultivating Tenants (Payment of Fair 
J*onl) Act (24 of 1956) — Validity). 

The term ’tenant’ in item 18 List II of the 
Seventh Schedule of the Constitution includes an 
ex-tenant. It follows that the circumtsance that 
the Acts impugned, viz., Madras Acts 25 of 1955 
and 24 of 1956 confer rights on persons who were 
let into possession on tenancy agreements hut 
who continue after the expiry of the terms of 
their tenancy would not take the Acts bevond 
the scope of Art. 246 (3) and item 18 of list II 
of the Seventh Schedule of the Constitution. C. N. 
Subramania Ivor v. Dharmalinga Padavachi, 1959 
Mad WN 1: ILR (1958) Mad 932: (1959) 1 MLJ 
1 : AIR 1958 Mad 608 (615) (Pt C) (Pr 24) 
(FB). 

Art. 246 (3) and Seh. 7. List 2, Entry 54 — 

Power of .State Legislature to make laws — Power 
to impose lax on sale of goods — Madras General 
Sales Tax Act (1939) (as amended by Madras Act 
8 of 1955), S. 3 (1-A) — Validity — Levy of 


It is well settled that the power to validate ille- 
gal assessments made by executive authorities is 
incidental lo the power to levy the tax. AIR 1941 
FC 16: (19401 3 FLJ (FC) 97: (1941) 1 MLJ 
(Sup) 65 ( FC | and 59 Clr 150. Rcl. on. 1956 Mad 
W N 180: ILR (1956) Mad 1123: 69 Mad LW' 75: 
(1956) 7 STC 105: (1956) 1 Mad LJ 339: AIR 1950 
Mad 298 (300) (Pt C) (Pr 13) (DI5). 

Arts. 246 and 258 — Disposal of applications 

for import licence — Stale Government constitut- 
ing committee including State Government Officer 
who was acting as sponsoring authority under Im- 
port and Export (Control) Act — Order constitut- 
ing committee amounted to encroachment upon 
exclusive jurisdiction of Union Government and 
sponsoring authority ought to have exercised its 
own individual judgment. See Ibid, Art. 226. AIR 
1965 Mys 143 (DB). 

Art. 246 — Mysore Village Offices Abolition 

Act — Act does not contravene Constitution ol 
India — Abolition of village offices, is within 
competence of State Legislature. See Mysore 
Village Offices Abolition Act (14 of 1961), S. 2 
(1) in). AIR 1964 Mys 84 (DR). 

Art. 246 (2) — Government of India Act 

(1935), S. 100 — Municipalities — Khandwa Muni- 
cipality (Validation of Tax) Act (16 of 1941), 8.1 
— .Legislative competence of Provincial Legislature 
and its power. 


In India the Legislature is competent to pul an 
end lo the linalilv of a decision of a Court and 
reopen a past controversy and even lo pass vali- 
dating Acts. And in this view the Provincial 
Legislature lias not transgressed its limits 1,1 
enacting the Khandwa Municipality (Validation ot 
Tax) Act (16 of 1911). AIR 1944 FC 1. I*o»- 
1956 Nag LJ 321 : ILR (1956) Nag 83: AIR 19u6 
Nag 167 (171) (Pt C) (Pr 24) (DB). 


Arts. 246 and 286 (1) — Sales tax —Orissa 

Sales Tax Act (14 of 1947), S. 5 (2) (a) (II) — 
Validity — Condition in certificate of registration 
broken by registered dealer-purchaser — Proviso 


Legislative competency. 

W iie re an assessee-petitioner being a reg 
dealer purchases articles mentioned in the 
cate of registration lrom another registered 


isle red 
cerliti- 
dcaler 
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-with the undertaking that the articles are to he 
resold in Orissa, then on account of this under- 
taking he is exempt from paying sales tax. Hut 
this exemption is a conditional one and it is so 
provided in S. 5 (2) (a) (ii) itself that if the con- 
dition is broken, the prices of goods so utilised 
shall be included in the taxable turnover of the 
purchasing registered dealer. There is no Cons- 
titutional bar for making such a provision in 
the Act itself. Where conditional deductions are 
allowed on the undertaking in the purchasing 
dealers ccrtilicate ot registration, the Legislature 
is within its jurisdiction to make a provision 
that on the breach of such an undertaking the 
purchasing dealer is liable to pay the tax on the 
basis of the sale which took place with the afore- 
said undertaking. O. .1. C. No. 253 ol 1954 
(Orissa), l oll. AIR 1955 SC 780 and (1955) 0 

ST C 255 (Nag). Disting. II.H (1950) Cut 478: 
(1956) 7 SIT 645 : 22 Cut LT 208: AIR 1956 
Orissa 145 (146) (1*1 A) (Hr 4) (DR). 

Art. 246 — Tenancy Laws — Rihar Land Re- 
forms Ait (30 of 1950L S. 3 (i) — Notification 
under No. 5327 — L. R. /an D 10 5 1955 vest- 
ing the properties in the former Stale ol Scr- 
i.ikclla in the State ol Rihar — Validity — Noti- 
fication held was not outside jurisdiction ol Rihar 
Legislator v. See Tenancy Laws — Rihar Land 
KcfoiiU'* \< t (30 <>1 1950), S 3 |ii. AIR 1 963 Hal 
475 (DR). 

Art. 246 (3). Sell. 7. List 2, Enlry 11 — Vali- 
dating law — Howcr of Stale Legislature to enact. 

The Stair Legislature is competent to pass vali- 
dating legislation. The power ot the State Legis- 
lature to promulgate legislation with regard to 
subject-matter ol Education (Sell. 7, List *g. 
Entry 11) includes the ancillary or subsidiary 
power to validate doubtful executive action on 
the same subject : AIR 1941 EC 10. Loll, 'flic 
legislation contained in S. 9 ol the Rihar High 
Schools (Control and Regulation of Administra- 
tion) Act (13 ol 1900) which speaks of executive 
orders made before the commencement ol the 
Act and expressly validate such executive orders 
ot the Stale (iovernment in regard to High 
Schools is conslilnlionallv valid. The Rihar Legis- 
lature is competent to enact such legislation un- 
der Art. 210 i3) of the Constitution. ILR 40 Hal 
635: 1961 RL.JR 100: 1961 Hat Lit 6: AIR 1961 
Hal 274 (274. 275. 276) (Hrs 4, 5) (I)R). 

Arts. 240 (3). 286 (1) (a). Explanation. Sell. 

7. List 2. Entry 54 — Scope ol — Inter-State sales 
— I ax on. by consuming State — Source of 
legislative competency. See Ibid. Art. 280 (1) (a/. 
Ex pi. AIR 1957 Hat 288. 

Arts. 246 (3), 286 and Sell. 7 List 2 Entry 

54 — (iovernment of India Act (1935), S. 100 (3l 
and Sell. 7 — List 2 Entry 18 — ‘‘For a province 
or any part tbcrcol” — Constitutional authority 
of Provincial Legislature to tax sale transaction. 
See (iovernment of India Act (1935), S 100 (3) 
AIR 1956 Hal 92. 

Arts. 240, 286 and Sell. 7, List 1, Entry 84 

and List 2, Enlry 54 — (iovernment of India Act 
(1935), S. 100 and Sell. 7 List 1 Enlrv 45 and 
last 2 Entry 18 — Salcs-tax and excise tax — 
Competence oi provincial legislature. See Govern- 
ment ol India Act (1935) S. 100. AIR 1956 Hat 
92. 

—Art. 246; Sell. 7, List 3. Item 10— S. 58 of 
Rihar Waqls Act is not ultra vires — Section 
docs not intcrlere with or abridge anv of funda- 
inenlal rights guaranteed bv Constitution — 
Stale Legislature was quite competent to legislate 
about trusts and trusties within State of Rihar. 


See Rihar Waqfs Act (8 of 1948), S. 58. 

AIR 1955 Hal 470. 

• Art. 246 — Rihar Land Reforms Act (1950), 

Prc. — Subject-matter of Act whether within 
legislative powers of State. See Tenancy Laws — 
Rihar Land Rcloims Act (30 of 1950). AIR 1951 
Hat 91 (SB). 

Arts. 246, 22 (7) — Preventive detention 

legislation — Powers of Stale — Successive 
legislations. See Ibid, Art. 22 (7). 51 CrI LJ 1251: 
AIR 1950 Hat 332 (DR). 

Art. 246 (3) — Punjab Passengers and Goods 

Taxation Act (10 of 1952), S. 3 (3), Proviso — 
Validity — It was within legislative and territorial 
competence ot Stale to enact Punjab Act (10 of 
1952). See Punjab Passengers and Goods 
Taxation Act (10 of 1952), Proviso to S 3 (3) 
AIR 1954 Piinj 264 (DR). 

• Art. 246 and Sell. 7. List 2, Item 18 — Scope. 

All the provisions of the Punjab Security of 
Land 'Tenures Act an concerned with rights in 
or over land, land tenures, the relation ol land- 
lord and tenant and collection ol rents and the 
Vet thcrelore clearly tails under Item 18, List 2, 
Sch. 7. Rlmgiralh Ram Chand v. Slate ol Punjab, 
56 Pun j LR 1: AIR 1954 Piinj 167 (171) (Pi L) 
(Hr 13) (LR). 

Ait. 246 (3) and Sell. 7. List 2, Entry 1 — 

Power to legislate measures relating to public 
safely — (Public safely — T. C. Public Safety 
Measures Ad (\ of 1950) — (Words and Phrases 
— "Public Order’' and “Public Safely”). 

"Punjab Order” in Ihe Stale List must be inter- 
preted to include "public safety” in ils relations 
lo maintenance ol public order both ol them 
being interdependent. Consequently Ihe Stale 
legislature was competent to pass the T. C. Public 
Salctv Measures Act (\ of 1950) which as seen 
Irom its preamble was intended to provide for 
public order as well though styled as "The 
Public Salelv Measures Art". 1953 Cr LJ 1786: 
1953 her LT 482: AIR 1953 Trav-Go. 540 (540, 
541) ( Pi A) (Hr 4). 

Art. 246 — Travancorc-Cochm High Court 

(Amendment) Act (1 ol 1952). Pie. — Act is 
within competency of Slate legislature in view of 
Enlrv No. 3 in Slate List and Entry No. 13 in 
concurrent li\t. Sec Trnvancore Cochin High Court 
(Amendment) Act (1 ot 1952). AIR 1953 Trav Co. 
53 (DR). 

10 (e). Concurrent List. 


Ail. 246 — Order of Governor commuting 

death sentence confirmed by High Court — 
\aliditv — Mandamus directing Stale to execute 
death sentence — Cannot he issued under Art. 
240 (2)- Parliament and Legislature of State both 
have power to make laws in respect of matters 
specified in concurrent list — Legislature of U. P. 
is the re I ore entitled to make law in respect of 
oircnco uniter S. 302, IVnal Code See Ibid, Art 
220. 1902 (1) Cr LJ 241: AIR 1962 All 151. 


■ Art. 246 — Concurrent List — Exclusive 

power of Parliament — Slate cannot make laws. 

The power of a State to make laws with res- 
pect to anv ol the matters enumerated in Sell. 7, 

1 isl 3 is subject lo the exclusive power ol Par- 
liament. if it has any, to make laws with respect 
to Ihe same matters. If Parliament has the ex- 
clusive power, a State cannot make laws even if 
the mailers arc enumerated in List 3. ILR (1954) 

2 All 191: 1954 All LJ 477: 1954 All \VR (DC) 
529: 1954 Cr LJ 1485: AIR 1954 All 728 (730 
731) (Pt A) (Pr 9) (DR). 
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[Overruled on another point in AIR 1955 All 
269.] 

• Art. 246, List II Entry 36, List III, Entry 42 — 

U. P. Zamindari Abolition and Land Reforms Act 
(1951), S. 1 — Validity of Act — Absence of pro- 
vision for compensation — Effect — No Parlia- 
mentary legislation under Entry 42 of List III 

— State Legislature could enact under Entry 42 
of List III in respect of property acquired that 
compensation shall he paid in bonds or even 
that there shall be no compensation. See Tenancy 
laws — U. P. Zamindari Abolition and Land Re- 
forms Act (1 of 1951), S. 11. AIR 1952 All 88 (DB). 

• Art. 246 (2), Sell. 7, List III — Concur- 
rent List — Underlying principle — (Government 
of India Act (1935), S. 99, Sell. 7, List III). 

The principle which is underlying the scheme 
of the Constitution is that the Central Legislature 
had overriding powers with regard to subjects in 
the concurrent list. Laws dealing with the sub- 
jects mentioned in List III can be passed by the 
different State Legislatures, but it is always open 
to the Central Legislature to step in and to put 
on the statute book a law bringing about unifor- 
mity all over the country. The State v. Naravan- 
das Mangilal Davaine, 59 Bom LR 901: 1958 Cr 
LJ 161: ILR (1957) Bom 880: AIR 1958 Bom 68 
(70, 71) (Pt A) (Pr 3) (FB). 

Art. 246 — Validity of Press (Objectionable 

Matters) Act — Trespass upon the field of another 
Legislature — Concurrent List — Rules of con- 
struction. See Press (Objectionable Matters) Act 
(1951), S. 3 (5). 1954 Cr LJ 1549: AIR 1954 Bom 
508 (DB). 

Arts. 246 (2), 254 — Existing laws on matters 

In Concurrent List — Power of Parliament to re- 
peal or amend not restricted. 

By virtue of Art. 246 (2) the power to repeal or 
amend ‘existing laws' on matters in the concur- 
rent list resides both in Parliament and in the 
State Legislatures whether the law in question be 
one made by the Centre or a Province or an 
Indian State. The exercise of that power by a 
State Legislature is subject to the restrictions in 
Art. 254 but that article places no restriction on 
its exercise by Parliament. Hence by enacting 
S. 5 (b) of the Hindu Minority and Guardian- 
ship Act (1956) the Parliament was competent 

to repeal S. 10 (2) of Travancore Nayar Act 

(II of 1100). (1961) 1 Lab LJ 68: 1960 Ker LT 
1127: 1961 Ker LJ 29: ILR (1961) 1 Ker 430: 
AIR 1961 Ker 154 (154, 155) (Pt B) (Pr 4). 

Art. 246, Sell. 7, List 3, Entry 18, List III, Entry 

5 — Hindu Succession Act (1956), S. 14 — Validity 

— Rights of Hindu female over land — • Section 
entrenches on Entry 18 of State List — • But 
being legislation under Entry 5 of List 3 is valid. 
See Hindu Succession Act (1956), S. 14. AIR 1960 
Pun] 666. 

Arts. 240, 245, Sch. 7, List 3, Entry 22 

— Industrial Tribunal constituted under S. 7 of 
Industrial Disputes Act — Rajasthan Industrial 
Tribunal (Constitution and Proceedings) Valida- 
ting Act (1959) enacted by Rajasthan State Legis- 
lature and received assent of the President — - 
The Stale Act must prevail over the provisions 
of the Industrial Disputes Act in the State of 
Rajasthan and the legality of the proceeding pen- 
ding before the Industrial Tribunal constituted 
under the Industrial Disputes Act cannot be as- 
sailed. See Ibid, Art. 245. AIR 1963 Raj 22. 

ll.yConstltutlonal validity of statutes — Test 

•f« 

— Arf* 241 — Virei nl Ad es Tei| —Court 


is not restricted to pleadings of State— Court 
will consider whether validity can be sustained 
under any provisions of Constitution. Burrakur 
Coal Co. Ltd. v. Union of India, (1961) 2 SCA 523: 
1961 SCD 432: (1961) 1 SCR 44: (1962) 2 SCJ 
216: AIR 1961 SC 954 (962, 963) (Pt F) (Pr 25). 

• Arts. 246, 245 and 13, 31 (before Constitution 

(Fourth Amendment) Act, 1955) — Effect of 
provisions — • Distinction between clauses (1) 
and (2) of Art. 13 — Power of legis- 

lature to make laws in regard to entries in Seven- 
th Schedule whether circumscribed by Part III 
of Constitution — Law made in excess of power 
whether ab initio void — Doctrine of eclipse 
when can be invoked — U. P. Transport Service 
(Development) Act — Validity of, whether to be 
tested on basis of Constitution (Fourth Amend- 
ment) Act, 1955 — (U. P. Transport Services 
(Development) Act (9 of 1955), S. 1). See Ibid, 
Art. 13. AIR 1959 SC 648. 

• Arts. 246, 48, 245 and Schedule VII, List II, 

entry 15 — Statutes enacted under — Validity — Test — 
(Bihar Preservation and Improvement of Animals 
Act (2 of 1956), Preamble) — (U. P. Prevention 
of Cow Slaughter Act (1 of 1956), Preamble) — 
(C. P. and Berar Animal Preservation Act (52 of 
1949), (as amended by M. P. Acts 23 of 1951 and 
10 of 1956), Preamble). See Ibid, Art. 48. AIR 
1958 SC 731. 


0 Arts. 246, 245 — ■ Constitutional validity of 

statutes — Tests. See Ibid, Art. 245. AIR 1957 SC 
699. 

• Arts. 246, 254 — Government of India Act 

(1935), Ss. 107, 100, Sch. 7, List 2, Items 2 and 
31 and Sch. 7, List 3, Items 2 and 5 — Provin- 
cial legislation — Test of repugnancy with Cen- 
tral legislation — Effect of incidental encroach- 
ment into field reserved for Centre — (Madras 
Prohibition Act (10 of 1937), Ss. 4 (2) and 28 
to 32) - — (Interpretation of Statutes — \ ires of 
Acts — Civil P. C. (1908), Pre.) See Government 
of India Act (1935), S. 107. AIR 1957 SC 297. 

0 Arts. 246 aud 13 — Part of law void — 


ffcct. 

(Per Mahajan and Chandrasekhara Aiyar JJ): 
/here some provisions of an Act are 11 
ires’, the question whether the Statute as a whole 
lust be pronounced to be ‘ultra vires, depen s 
pon the question whether what remains is so 
lextricablv bound up with the part declared m- 
alid that what remains cannot independenuv 
irvive, or, as it has sometimes been put, wneinc 
i\ a lair review of the whole matter it can e 
isumed that the legislature would have enacted ai 
1 that which survives without enacting the pa 
tat is ultra vires’. If the offending provisions 
: the Act are not so inextricably bound 

le part that is valid, the whole Act cannot ^ 

-onounccd to be ‘ultra v ‘ res * ^ a fo-J SCR 889 * 
ameshwar Singh, ILR 31 Pal : ?CI R 88 ^ ' 

.53 SCA 53: 05 Mad LAV 527: 10o- SCJ 
A: 1052 SCJ 427: 1952 SCJ 440: AIR 19o- SC 
77, 296) (PI 1) (Pis 62, 13/). 

Art 046 — The constitutionality of a 

atulc passed” by a competent legisla.ure^cannot 

■ challenged on the *7^ (P r' Maha.an J.) 

£ 5 P-! 

"SKSre J 440: 

" a 1 ;,:: Z.VS2 Kristi 

''^nre'rpreUtion^'of ‘sta lutes'/' See C Ibid, ^Preamble. 

R 1962 All 521 (DB). 
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» ■ Arf. 246 — Vires of Act — Considerations. 
Bee Ibid, Art. 245. AIK i960 Andbra Pra 115 
fDB). 

• Arf. 246 — Validity of Act questioned — 

Duly of Court — Tests. See Ibid, Art. 245. AIK 

1959 Andbra Pra 398 (DK). 


0 Art. 240 — Constitutionality ol State Acts — 

Test o! — General principles. 

In determining whether an Act of a Legislature 
exceeds the Legislative bounds, one has to apply 
the pith and substance rule namely, examine not 
only the form but also the substance of the Act, 
its nature and character. If in substance and 
form the legislation falls within the legislative 
field assigned to it, then the Act cannot be 
questioned merely because incidentally it affects 
or overlaps some other fields of legislation as well. 

Courts of law should, as far as it is reasonably 
practicable, incline in favour of upholding the 
constitutionality of a legislation. 

When the main object and intention of the 
statute is quite clear the mere unskilfulness or ig- 
norance of the draftsman cannot reduce the statute 
into a nullity. Rules of grammar have to yield to 
common-sense. 

As a general rule a Court of law is not autho- 
rised to supply a cause omissus or to alter the 
language of a statute tor the purpose of supplying 
a meaning. 

The provisions of the Constitution should not 
be cut down by a narrow and technical construc- 
tion; it should be given a large and liberal inter- 
pretation. Raja Bhairabcndra Narayan Bhup v. 
The Stale of Assam, ILK (1956) 8 Assam 379 (I K). 


• Art. 240 — Constitutionality of an Act — 

Test of. 

In deciding about the validity of an impugned 
legislation, the real test is whether in pith and 
substance, the Ait falls under authorised legisla- 
tive field. If it does, then the mere fact that 


incidentally 


in its ancillary effect it trenches 


upon some other legislative fields also will not 
invalidate the legislation. AIR 1951 SC 318 and 
AIR 1954 SC 119, Rel. on. Case-law Ref. II. P. 
Rarua v Stale ol Assam. AIR 1953 Assam 249 


(252) (Pt A) (Pr 2) (SB). 


I Reversed on another point in AIR 
232.] 


1901 SC 


Arts, 240, 243, 19, 13 and Pro. — Bombay 

Prohibition Act (1919), Ss. 24 A, f>A, 59A, 139(d), 
12. 13, (as amended by Act 26 of 1952) — Bombay 
Spirituous Medicinal Preparations (Sales) Rules, 
1954, Rr. 2, 3 — Act if imposes reasonable res- 
trictions on consumption of spirituous medicinal 
preparations — • Determination under S. GA — • 
El feet — Tests for reasonableness — Act ultra 
vires due to incompetence of legislature and in- 
valid due to inconsistency with Part III of Consti- 
tution — * Effect — Validity of Act on latter 
ground has to be judged bv subsequent amend- 
ments, notifications, etc. — (Constitution of India 
Preamble, Arts. 13, 19. 245 and 240) — Interpre- 
tation of Statutes — • Vires — Tests). See Bombay 
Prohibition Act (25 of 1919) (as amended by Act 
20 of 1952), S. 24 A. AIK 1958 Bom 181. 

Art. 2-10 (3) — State Legislation — Tests of 

validity. See Ibid, Art. 245. AIK 1950 Komi (DR). 

iRowrscd on another point in AIR 1957 SC 699.] 


—Arts. 240, 

tutionality ol le 
constitutionality 


13, 234 and Pre — Unconst i- 
gislation — Stale cannot plead un- 
of its own statutes before Courts. 


See Ibid, Preamble. 1902 (2) Crl LJ 33: AIR 1962 

Cal 338 (DB}. 


• Art. 240 — Interpretation ft statutes — 

Question of validity of statute — - Duty of Court 

— (Civil P. C. (1908), Pre.). See Interpretation of 
Statutes. AIK 1952 Cal 740 (SB). 

Arts. 240, 372, 245 — “Subject to the olher 

provisions of this Constitution" — Sales Tax Act 
validly passed before Constitution — Distribution 
of power in seventh Schedule not the test of its 
validity — (Sales Tax — • Travancore-Cochin Gene- 
ral Sales Tax Act (1125), S. 1). See Ibid, Art. 372. 
AIK 1957 Ker 140 (DB). 

(Overruled in AIR 1958 SC 560.1 

Art. 246 — Validity of Act — Government ol 

India Act — If can be referred to. 

While considering whether a certain Act of 
State Legislature is within its legislative powers 
the Court can consider the items of legislative 
lists in the Government of India Act, 1935. 

The fact that to support the validity of an Act 
reliance is placed on both the Government of 
India Act and the Constitution, does not show 
that the Act is invalid. 1958 Mad WN 161: ILK 
(1958) Mad 452: (1958) Mad LJ (Cri) 591: (1958) 
2 Mad LJ 123: 1959 Cr LJ 731: AIK 1939 Mad 
201 (265, 260) (Pi K) (Pr 13) (DB). 

• Arts. 240, 245 and Sch. 7 — Constitutional 

validity of enactment — Proper method of ap- 
proach. See Ibid, Art 245 AIK 1958 Mad 608 
(FB). 

Art. 240 — Constitutional validity of Act — - 

Tests — Validity of Coorg Agricultural Income- 
tax Act. See Ibid, Art. 245. AIK 1938 Mys 102 (DB). 

Art. 240 — Test in deciding validity of Act. 

It is well settled that what may he called the 
mere object or motive of a legislative measure, 
is not by itself an invalidating circumstance. It 
is not the purpose of a statutory enactment but 
the constitutional effect and operation of the 
enactment which determines its validity. In judg- 
ing the validity of a legislative scheme, what i 3 
material to be considered is the purpose or ob- 
ject or the effect in the sense of the function of 
the impugned legislative provision, that is to say, 
the operation of the Act, and not the purpose or 
the effect or the object in the sense of motive 
76 Com LR 1 (186) : 1940 AC 838, Ref. ILR 1953 
Cut 71: AIK 1953 Orissa 185 (211, 214) (Pt R) 
(Prs 61, 63) (DB). 

Art. 246 — Combined operation of two or 

more Acts. 

It is only where the combined operation of two 
or more Acts, which form part of a scheme, invades 
constitutional limitations by way of legislative 
competence that one or the other or both become 
constitutionally void and not where the said Acts 
are, all taken together, within the competence of 
the same legislative authority, unless it is clear- 
ly made out that some other kind of constitu- 
tional limitation is infringed thereby. 1942 AC 41 : 
1931 AC 310, Discussed.; 1939 AC 1 1 G, Expl 
ILR 1933 Cut 71 : AIK 1933 Orissa 185 (213) 

(Pt T) (Pr 63) (DK). 

Art. 240 — Bihar Mica Act, 1947 (10 of 1918) 

— Validity — If repugnant to Mica Control Order 

— Test. See Bihar Mica Act (1947) (10 of 1918) 

S. 6 (6). AIR 1938 Pat 496 (DK). 

12. Constitutionality of Acts — Illustrative cases. 
Acts held ultra vires. 

® Art. 240 Scope — — Bihar Land Reforms 
Act (1950) — Validity of — Ultra vires. See Ten- 
nn< v laws — Bihar Land Reforms Act (30 o2 
1950), S. 1. AIK 1961 SC 189. 

• Arts. 240, 248, Sch. 7, List 2, Entry 54 

Bengal Finance (Sales Tax) Act (0 of I911> 
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.(as extended to Delhi), Ss. 2 (b), (d), (g), (h), 
(i) — Provisions in Act imposing tax on building 
contracts, ultra vires the Province of Bengal ex- 
tended to Delhi by notification — Legality — 
Part C States (Laws) Act (1950), S. 2 — Scope 

— (Part C States (Laws) Act (1950), S. 2). See 
Sales Tax — Bengal Finance (Sales Tax) Act 
(6 of 1941) (as extended to Delhi), S 2 (b) AIR 
1958 SC 082. 

Art. 246 — Scope — U. P. Administration of 

Evacuee Property Ordinance — Validity — U. P. 
Ordinance 1 of 1949 was ultra vires the Governor 

— Ordinance not validated by Government of 
India (Third Amendment) Act. See U. P. Adminis- 
tration of Evacuee Properly Ordinance (1 of 1949). 
AIR 1957 All 561 (DB). 

Art. 246 (2), Sell. 7, List 1, Entry 78 and List 

5, Entry 26 — Indian Bar Councils (U. P. Amend- 
ment) Act, 1950, falls within Sell. 7, List 1, Entry 
78 — Act is ultra vires — (Bar Councils (U. P. 
Amendment) Act (24 of 1950), S. 1). 


Art. 246 and Sell. 7, List 2, Item 54 — Hydera- 
bad General Sales Tax Act (14 of 1950), S.2(m), 
Explu. 1 (i) and R. 5 (3) — Validity — (Hydera- 
bad General Sales Tax Act (14 of 1950), S. 2 (m), 
and Rule 5 (3) ). 

The basis of Rule 5 (3) is that the artificial 
determination of the price of goods cannot be 
said to square with the powers given by the Con- 
stitution to levy a lax on the 'sale of goods'. 
Expin. (1) (i) to Sec. 2 (m), Hyderabad General 
Sales Tax Act, 1950, and Rule 5 (3) of the rules 
made thereunder are ultra vires. ILR (1956) Hyd 
162: (1956) 7 STC 423: AIR 1956 Hyd 79 (82) 
(Pt A) (Pr 9) (DB). 

Arts. 246, 245, 372 — Cochin Abkari Act (1 

ol 1077 M. Ej, Ss. 69, 29 — Validity — There 
is conflict between S. 69 read with Section 29 of 
the Act and Arts. 245 (1) and 246 (3) of the 
Constitution — G. O. Ms. 253/63 Rev. dated 25-3- 
63 is illegal and has to be struck down. See Ibid, 
Art. 372. AIR 1965 Her 8. 


The provision in Entry 78 of List 1 is by way 
of an exception to Entry 26 of List 3. The power 
conferred bv Entry 26 of List 3 is general but 
since there is a power conferred by Entry 78 of 
List 1 with respect to persons entitled to prac- 
tise before the High Courts, the general power 
.must be read subject to that power and a legis- 
lation with respect to Advocates must be held 
to come within Entry 78 of List 1 regardless of 
whether it comes within Entry 26 of List 3 or 
not. Thus, the Indian Bar Councils (l T . P. Amend- 
ment) Act. 1950, is a legislation with respect to 
persons entitled to practise before High Courts in 
Entry 78 ol List 1, lienee the li. P. Amendment 
Act is ultra viics the U. P. State Legislature. ILR 
(1954) 2 All 191: 1954 All LJ 477: 1954 All WII 
(HC) 529: 1954 Cri LJ 1485 : AIR 1954 All 728 
(732. 734) (PI I)) (Pis 16, 22) (DB). 

(Overruled on another point in AIR 1955 All 
269.] 

Arts. 246, 225, Sell. 7, List 1, Entry 78 and 

List 2, Entry 3 — High Court Judges (Conditions 
ot Service) Act (28 of 1954), S. 23- A — Order 
under, by President — Calcutta High Court (Vaca- 
tion) Order, 1960 — Validity — Subject-matter of 
S. 23 A falls within Sell. 7, List II, Entry 3 and 
not under Sell. 7 , List 1 , Entry 78 — S. 23-A and 
Order thereunder are ultra vires — ‘Administra- 
tion of justice' and ‘Constitution and Organisa- 
tion of Courts" — Interpretation of. Sec High 
Court Judges (Conditions of Service) Act (1954), 
S. 23-A. AIR 1961 Cal 545. 


Art. 246 — Bombay .Sales Tax Act (3 of 1953), 

S. 26 (3) — Validity — Allotment of goods ot 
firm amongst partners on its dissolution — 
Absence of money consideration — Not a sale 
within Section 4, Sale ot Goods Act — S. 26 (3) 
in so far as it treats it as a sale for purposes ol 
taxation is ultra vires of powers of State Legis- 
lature under Sell. 7, List 2, Entry 54. Sec Sales 


Tax — Bombay Sales Tax Act (3 ot 1953), S. 26 


(3). AIR 1965 Gul 60 (DR). 


• —Art. 246. Sell. 7, List 1, Entry 60, List 2, 
Entry 11 — Proviso to Section 4 (27) of Gujarat 
University Act (L of 1949), (substituted by Act 
IV of 1961) — Validity — Provision encroaches 
on field of List 1, Entry 66 and is ultra vires 


State Legislature — Statutes 207 and 209 are also 
void. AIR 1952 SC 252, Disting. AIR 1961 SC 459. 
Rel. on. Shri Krishna Rangnalh Mudholkar v. 
Gujarat University, (1962) 3 Gujj LR 204: AIR 
1962 Guj 88 (103. 106, 110. Ill, 112, 113, 114. 
115, 122) (PI B) (Prs 32, 37, 42, 43, 44, 45, 46. 


63) (FB). 

L Reversed in AIR 1963 SC 703.] 


Art. 246 — Travancore-Cochin Public Safely 

Measures Act (5 of 1950), Section 3 — Validity 
— Section is ultra vires for lack of sanction of 
President under Art. 304 (b). Proviso — Art. 304, 
control Art. 246 — Art. 304 (b). Proviso does 
not alTect validity of repeal under S. 73 of the 
Act — Repeal under Section 73 is valid — As 
Section 3 of the Act is void notifications issued 
under it are also invalid and cannot continue 
under Section 73(2) — Suit contracts entered into in 
February, 1952 not affected by notifications under 
Essential Supplies (Temporary Powers) Act (1946), 
also. Sec Ibid. Art. 304 (b). Proviso. AIR 1964 
Her 92 (DB). 

Art. 246 — Madras Hindu Religious and 

Charitable Endowments Act (1951), S. 20 — Vali- 
dity — Provisions held ultra vires — (Madras 
Hindu Religious Endowments Act (1927) — Vali- 
dity). See Madras Hindu Religious and Charitable 
Endowments Act (19 of 1951), S. 20. AIR 1952 
Mad 613 (DB). 


Arts. 246, 265 and 276 — City of Nagpur 

Corporation Act (2 of 1950), Section 114 (2) (d) 

— Registration fee on heads of cattle sold in 
corporation area — Whether in nature of tax or 
fee — Distinction between tax and fee — Imposi- 
tion is ultra vires and is not saved bv Art. 276 (1) 

— (Government of India Act (1935), S. 142-A (U )• 
See Municipalities — City of Nagpur Corporation 
Act (2 of 1950), S. 114 (2) (d). AIR 1956 Nag 152. 

• Arts. 246, 245 — Bihar Land Encroachment 

Act (31 of 1950) not inconsistent with Criminal 
Procedure Code. See Criminal P. C. (1898). Sec- 
tion 1 (2) and Ch. 10. AIR 1955 Pat 1 (SB). 

Art. 246 — Control of rents in cantonment 

areas is within exclusive competence ot Parlia- 
ment — Rajasthan Premises (Control of Rent 
and Eviction) Act to that extent held ultra vires. 
See Ibid, Sch. 7, List 1, Entry 3. AIR 1962 Raj 190 
(DB). 

Acts held not ultra vires. 


• —Art. 246 (2) — Acquisition 
areas vested in State by Union 
not ultra vires. See Coal Bearing 
lion and Development) Act (1957), 


of coal bearing 
Provisions arc 
Areas (Acquisi- 

s. 1. AIK 1963 


1241. 

— Art. 240 and Sell. 7, List 2. Entries 18. 45- 

jab Resumption of Jagirs Act ■ 

). Section 2 (5) - As inserted bv Amend 
t Act of 1959 — Amendment is intra 'ire ♦ 
Tenancy Laws - Punjab tomyljon of 
rs Act XXXIX of 19571, S. 2 (5). AIK 190- 
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•® Art. 246 Sales Tax — Bihar Sales Tax 
Act il9 of 1947), Section 2 (c) (as amended bv 
'Bihar Act (17 of 1950)) — Validity — Absence oi 

President’s assent of amending Act — Validity 

•Section 2 (c) not nflerted. See Sales Tax — Bihar 
Sales Tax Act (19 of 1947), Section 2 (c) (as 
Amended by Bihar Act (17 of 1950)) AIR 1962 

SC 660. 

Art. 246 — Tenancy Laws — Bihar Land 
Reforms (Amendment) Act — Validity — 
Acquisition of right to hold melas on Bakasht 
lands — Legislation within competence of State 
legislature — Right being a right in an estate. 
Act saved bv Art. 31 -A — Acquisition of right by 
State held valid. Sec Tenancy Laws — Bihar 
Land Reforms (Amendment) Act (16 of 1959), S. 1. 
AIR 1961 SC 1649. 

® Art. 246, Sch. 7, List 1, Enlry 89 and 

List 2, Entry 56 — Rajasthan Passengers and 
vioods Taxation Ai t 1959, S. 3 — Constitutionality 

— Tax levied by Act is tax on passengers and 
goods and not on income or on fares and freights 

— It is not ultra vires. See Rajasthan Passengers 
and Goods Taxation Act (18 of 1959), S. 3. AIR 
1961 SC 1480. 


• Art. 246 — Scope — Orissa Mining Areas 

Development Fund Act (1952) — Validity — Act 
held intra vires the Slate Legislature. See Orissa 
Mining Areas Development Fund Act (27 of 1952). 

AIR 1961 SC 459. 


• Art. 246 — Scope — Tax imposed by Sec- 
tion 12-A ot Bombay Act 54 of 1948 is valid 
under Sch. 7, List 2, Entry 62 — Legality. See 
Bombay Lotteries and Prize Competitions Control 
and Tax Act (54 of 1948), S. 12-A. AIR 1957 
SC 699. 


• Art. 246 — Section 2 ( 1 4 -a ) Income-tax Act, 

-held valid — See Income-tax Act (1922), Sec. 2 
(14- A) (as amended by Finance Act (19500. AIR 

1954 SC 158. 

• Arl. 246 — Scope — Tax under Act 31 of 

1957 is on holding and not on annual value — 
Act comes under List 2, Entry 49. Sec Ibid, Art. 
245. AIR 1960 All 136 (FB). 


Arts. 246, 245 — Pattadari and Thekadari 

Abolition Act (10 of 1954) — Validity — Act is 
intra vires the Slate Legislature. AIR 1955 Nl’C 
(All) 3534 (DI1). 

Art. 246 — Hyderabad Tenancy and Agri- 
culturists Act (21 of 1950), Sections 47, 2 and 104 
— Section 60 (c), Civil P. C. and Section 47 of 
Hyderabad Tenancy Act do not occupy the same 
field — Law of Civil Procedure falls within scope 
of Entry 13 of List 3 of Sch. 7 — Tenancy law 
in question is traceable to Entry 18 of List 2 — 
Section 47 of Hyderabad Tenancy Act,, embracing 
transfers by operation of law, does not trench 
upon anv ol the entries in List 3 — No repugnancy 
between two Acts — T. P. Act (1882), Sections 
2 (d), 5 — Execution sales are ’transfers’ as con- 
templated by Section 47 of Hyderabad Act, 21 
of 1950 — Agricultural lands are exempted from 
attachment in execution — Expression ‘other 
transfers’ is not used in restricted sense as in the 
T. P. Act — Attachment for the purpose of bring- 
ing agricultural lands to sale also inhibited. See 
Civil P. C. (1908), S, 60 (c). AIR 1964 Andh 
Pra 514 (DR). 


—Arts. 246, Sell. 7, Lis! 1. Item 86 — 

Individuals — Meaning of — Includes Hindu un- 
divided family — Wealth Tax Act (1957), S. 3 — 
A ,V ~ Sf * clion 3 is intra vires. (1961) 1 Andli 
”” J 1,(<1 Andh LT 291: AIR 1961 Andh Pra 
,m> 5 (357, 358) (Pt A) (Prs 10, 12, 16. 9 i, 22) (DR). 




ol. 4.' Fn. D 89. 


Arl. 246, Sch. 7, List 2, Entries 18, 49, 47 and 

63 — Gift Tax Act (1958) _ Validity — Act is 
valid. 

The Gift Tax Act is intra vires even in so far as 
R allected transfer of agricultural land. Entry IS 
of List 2 does not take away the power of the 
Parliament to pass an enactment imposing tax in 
respect of land. 

A gilt tax would not come within the purview 
of Entry 47 ol List 2. lax on gift of agricultural 
lands cannot he brought under entry 63 of List 2 
also. The occasion for the levy of the duty is 
the execution of a document and is unconnected 
with the actual transfer of propertv, whereas the 
impugned statute seeks to 
transfer of both movable 
perties whether by means 
not. ILR (1959) Andh Pra 

(1960) 38 ITR 93: (1960) 1 Andh WR 153: AIR 
1960 Andh Pra 115 (116, 117, 118, 119) (Pt A) 
(Prs 4, 7, 10, 14, 18, 21, 22) (DR). 

Arl. 246 — Bombay Prohibition Act (25 of 
1949), Section 129-A — Constitutionality — Sec- 
tion is not ultra vires. Art. 31 (2) of Constitution. 
See Prohibition — Bombay Prohibition Act (25 
ot 1949), Section 129-A. 1964 (2) Cri LJ 523: AIR 

1964 Rom 253 (DR). 

Arts. 246, 245 — Bomhav 


impose a tax on the 
and immovable pro- 
of an instrument or 
1340: I960 An LT 22: 


Bigamous Marriages Act (25 of 1946) 
valid — It cannot he regarded as 
on subject of domicile. See Ibid, Art. 

Cri LJ 1564: AIR 1955 Rom 439 (DR). 

[Overruled on another point in AIR 1958 Bom 
68 (FB).] 


Prevention of Hindu 

— Ait is 
legislation 
245. 1955 


Arts. 246 and 254, Sch. 7, List 1, Item 53, 

Lis* 2, Items 5 and 6 — West Bengal Fire Ser- 
vices Act (18 of 1950) — Validity — Petroleum 
Act, 1934 — Scope. 

The Fire Services Act is in pith and substance 
an Act which comes within the subject-matter of 
items 5 and 6, certainly item 6 in list 2, 7th 
Schedule of the Constitution. The Petroleum Act. 
1934, if it comes under the Union List, can onlv 
come under Item 53 and the subject-matter thereof 
is not identical with Items 5 and 6 in the State 
List. Even if the State Act makes an incidental 
encroachment upon the Central Act it is not 
rendered invalid thereby. Even if the provisions 
overlap, there is no repugnancy between the two 
Acts, because by its own premises the Petroleum 
Act, 1934 is not meant to be exclusive but is sup 
plcmcntarv to. and contemplates the existence ol. 
State Acts relating to the storage of petroleum. 
Therefore, there is no repugnancy. For the same 
reasons the argument of ‘occupied field’ also fails 
AIR 1960 Cal 219 (225) (Pr 18). 

Arts. 246, 245 — Calcutta City Civil Court 

Act (21 of 1953) — Validity of — If ultra vires. 

As the State Legislature can confer general juris- 
diction upon the City Civil Court or take 
away similar jurisdiction from the High 
Court, the mere fact that there is an incidental 
encroachment upon any central subject will not 
make the law invalid. Thus, because promissorv 
note is a central subject, it does not prevent the 
Stage legislature from investing the City Civil 
Court with the jurisdiction and powers to try 
suits based on promissory notes within pecuniary 
limits which have been fixed. It is not therefore 
correct to say that Act (21 of 1953) is beyond 
the competence of the West Bengal Legislature 
and as such ultra vires. AIR 1951 SC 69 and 
AIR 1947 PC 60. Foil. ILR (1958) 1 Cal 576- 61 
Cal \V\ 630: AIR 1957 Cal 534 (545) (Pt Cl 
(Pr 27). 
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Art. 246, Seh. 7, List 1, Entry 17 and List 3, 

Entry 27 — West Bengal Land Development and 
Planning Act (1948) — Validity — Act held within 
competence — Government of India Act (1935), 
Sch. 7, List 1, Entry 17 and List 2, Item 9. See 
West Bengal Land Development and Planning Act 
(21 of 1948). AIR 1952 Cal 679. 

Arts. 246 and 248 (2) — Gift Tax Act (1958) 

— Act is intra vires of Parliament by virtue of 
Art. 248 (2) read with Entry 97 of List 1. See 
Gift Tax Act (1958). AIR 1962 Ker 97 (DB). 

Art. 246 — Madhya Bharat Sthan Niyantran 

Vidhan of S. Y. 2006 (15 of 1950) — Validity of 
so far as it extended to Miiow -- Held not “jltra 
vires’. See Houses 'and Rents — Madhya Bharat 
Sthan Niyantran Vidhan ot S. V. 2006. AIR 
1953 Madh Bha 5 (DB). 

Art. 246 — Madhya Pradesh Tendu Patta 

(Vyapar Viniyaman) Niyamawali Sanshodhan 
Adhyadesh (1965), (Ordinance No. 3/65), S. 3 — 
Constitutional validity — Ordinance is not invalid. 
See Madhya Pradesh Tendu Patta (Vyapar 
Viniyaman) Niyamavali Sanshodhan Adhyadesh 
(1965), (Ordinance No. 3/65), S. 3. 1965 MPLJ 

994: AIR 1966 Madh Pra 110 (DB). 

Art. 246 — Tax, meaning of — Tax not a 

levy lor service — M. P. Motor Vehicles (Taxa- 
tion (O' Passengers), Act, 1959, was not ultra vires 
the Stale legislature. See Ibid, Art. 226. 1962 

MPLJ (Notes) 79. 

— — Arts. 246, 254, Sell. 7, List 1, Entry 59; List 
3, Entry 19 — Scope — Section 9 (a). Opium Act 
(1878) (as amended by Madhya Bharat Act 15 
of 1955) — Validity. 

Entry 59 in List 1 of Sch. 7 is not exhaustive 
in regard to opium. Actually the control bv 
licence or otherwise of the possession, and storage 
and sales within the country of the opium is 
governed bv Entrv 19 of the concurrent list. The 
Madhya Bharat Opium Act XV of 1955 amends 
the provisions of Indian Opium Act not in regard 
to matters mentioned in Entry 59 of List 1, hut 
in regard to some others. It was also reserved 
for the President’s consideration under Art. 254 
(2) as it was an amendment by the State Legis- 
lature of the provisions in the existing law on the 
subject in the concurrent list. Hence the Madhya 
Bharat amendment is not ultra vires 1961 MPLJ 
1379: 1962 Jab LJ 491: ILR (1960) Madh Pra 1090: 
(1961) 1 Cri LJ 92: AIR 1961 Madh Pra 13 (14) 
fPt A) (Pr 4). 

[Overruled on another point in AIR 1963 
Madh Pra 337.1 

Art. 246 — Stale Legislature not stating pro- 
visions of law under which it enacted Act — Vali- 
dity of Act — (Code of Criminal Procedure 
(Madras Amendment) Act (Madras Act 34 of 
1955) ). 

An enactment, if valid under the Constitution 
will not become ultra vires, because the Legis- 
lature does not state its authority for passing that 
particular piece of legislation or the purpose for 
which it passes it. 

The Madras Act 34 of 1955, is not ultra vires 
because it does not state under which of the powers 
conferred on the State Legislature hv the Con- 
stitution whether Item 3 of List 2 or Items 1, 2, 
46 of List 3 was it being enacted. 1958 Mad WN 
161: ILR (1958) Mad 452: 1958 Mad LJ (Cri) 591: 
(1958) 2 Mad LJ 123: AIR 1959 Mad 261 (266, 
267) (Pt C) (Pr 15) (DB). 

Art. 240 — Provisions of Sections 28 to 32 

ol Madras Prohibition Act are not repugnant to 


existing law and are not invalid on that ground. 
See Madras Prohibition Act (10 of 1937), Ss. 2S 

to 32. 1954 Cri LJ 1521: AIR 1954 Mad 993 (DB). 

Arts. 246, 286 — Madras Commercial Crops 

Markets Act (20 of 1933), Ss. 6, 6-A— Validity of 
the Act— Regulates buying and selling within a 
State — Bearing on export outside State only 
incidental — Does not control inter-State com- 
merce and hence not ultra vires State Legislature. 
See Madras Commercial Crops Markets Act (20 of 
1933), S. 6. ILR (1961) Mys 951. 

Art. 246 — Orissa Cotton Cloth Control Order 

(1948), Cl. 5 — Is not ultra vires as amounting 
to a second delegation of powers vested in Slate 
Government by virtue of notification No. 73 (1) 
T. A. of 1946 issued by Central Government 
under S. 4, Essential Supplies Temporary Powers 
Act, 1946. See Orissa Cotton Cloth Control Order 
(19 IS), Cl. 5. AIR 1953 Orissa 233. 


Art. 246 — Tenancy Laws — Madras Estates 

Land Act (1908) (as Amended in Orissa), S. 168-A 
— Validity. 

Sections 168-A and 117 (2), inserted into the 
Madras Estates Land Act by the Madras Estates 
Land (Orissa) Amendment Act 1947, are valid and 
are not open to objection as regards their vali- 
dity either on the ground of their being invalid 
delegated legislation or on the ground of their 
purporting to vest in the Slate Government or the 
Collector arbitrary or discriminatory powers. See 
Tenancy Laws — Madras Estates Land Act (1 of 
1908), (as Amended in Orissa), S. 1C8-A. AIR 
1953 Orissa 185 (DB). 


Arts. 246 and 276 — Municipalities — Bihar 

and Orissa Municipal Act (7 of 1922), Section 82 
(1) (f) and Sch. IV — Constitutional validity — 
Professional tax — Imposition of — Provision not 
ultra vires — State Legislature — Falls under 
Item 60 of List 2 and not under Item 86 of List 1 
of Sch. 7 of the Constitution. See Municipalities 

— Bihar and Orissa Municipal Act (7 of 1922),. 
S. 82 (1) (f). AIR 1962 Pat 465 (DB). 

Art. 246 (3) — Bihar Sales Tax Act. S. 2 (g) 

(as amended bv Act 6 of 1949) — Section 2 (g) 
is valid — (Government of India Act (1935), Sec- 
tion 100 (3) and Sch. 7, List 2, Item 48). See Sales 
Tax — Bihar Sales Tax Act (as amended by Act 
6 of 1949), S. 2 (g). AIR 1956 Pat 178. 

Art. 246, Sch. 7, List 2, Entry 35, List 3, 

Entries 10 and 28 — Bihar Land Reforms Act (1950) 

— Act is constitutionally valid. See Tenancy Laws 

— Bihar Land Reforms Act (30 of 1950). AIK 

1953 Pat 337 (DB). 

— — Art. 246 — Bihar Land Reforms Act (1950) 

— Legislation falls under Entry 36 of List 2 and 
is not ultra vires though it incidentally trencne> 
upon matters reserved for Union legislature. 5ec- 
Tenancy Laws — Bihar Land Reforms Act \ {o 
of 1950) — Preamble. AIR 1953 Pat 105 (DB). 

• Art. 246 — Bihar Finance Act (1950), Sec- 

tion 12 — Tax imposed by Part 3 is intra v,rc ^ 
of Bihar Legislature. See Bihar Finance Act ( 
of 1950), S. 12. AIR 1952 Pat 359 (SB). 


Arts. 246, 19, 23, 14, Part 


13 


Bihar 

Pro- 


inance Act (1950), Part 3 — Validity — 
isions of, do not contravene Arts. 14, 
t Part 13 of the Constitution. See Bihar Fm an c 

ct (17 of 1950), Part 3. AIR 1952 Pat So9 (SB). 

— Art. 246 — Administration of Evacuee Pro- 
erly Act (1950), S. 12 — Section held not ultra 
ires. Sec Administration of Evacuee Iroperh 
ct (21 of 1950), S. 12. AIR 1952 Pepsu U. 

— Art. 246 — Subject-matter of legislation 
’avment of Wages Act (1936), S. 6 (as amended, 
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falls within Entry 24 of List 3 in Sell. 7 of the 
Constitution and is intra vires the State legis- 
lature. Sec Payment of Wages Act (1936). Sec- 
tion 6 (as Amended bv Punjab Act 15 of 1962) 

AIR 1904 Pun | 513 (DB). 

Arts. 246, 254 and 265. 13 aud Sell. 7, Lisl 

1, Ilem 49 — Punjab Urban Immovable Property 
Tax Act (17 ol 1940) — Not ultra vires the Con- 
stitution. See Punjab Urban Immovable Property 
Tax Act (17 of 1940). AIR 1963 Punj 354 (DB). 

Arts, 246 and 254 and Sell, 7, List 2, Item 1 

and Lisl 3, Ilem 14 — Section 9, Punjab Security 
of the State Act — Validity — (Punjab Safety — 
Punjab Security of the State Act (12 of 1953), 
S. 9) — (Contempt of Courts Act (1952), S. 3). 

In interpreting an Act the Court has to consider 
what the pith and substance of the Act is. The 
pith and substance of Section 9, Punjab Security 
of the Slate Act deals primarily with the ques- 
tion of public order and not with the question 
of contempt. Contempt of the type punishable 
under S. 9 is not the same kind ol contempt as 
is punishable under Central Act 32 ol 1952. The 
two offences arc wholly dill'crent and both the 
enactments can stand together without being con- 
sidered repugnant to one another. The entire pro- 
visions of section 9 tall within the ambit of Entry' 
I, List 2 and therefore, there is nothing repugnant 
in Ibis section to the Central Act 32 ol 1952. 
Provisions contained in Section 9 of the Act, being 
within the competence ol the Stale legislature b\ 
virtue of Item 1 of List 2, the section is valid and 
intra vires. 58 Punj LR 259: 1956 Crl LJ 1015: 
ILR (1956) Pun j 1146: AIR 1956 Punj 169 (169, 
170, 171, 172) (Pis 5, 8. 10, 11, 13, 17) (I)B). 

• Art. 246 — Validity of Rajasthan Act (6 of 

1952) — Act not ultra vires of the State Legis- 
lature. See Rajasthan Land Reforms and Resump- 
tion of Jagirs Act (6 of 1952), S. 1. AIR 1954 
Raj 291 (FB). 

Arts, 246. 245, 363, Sell. 8, List 2, Item 42 — 

Pensions Act (1871) — Extension of, to Saura- 
shtra — Act is intra vires and cannot be impugn- 
ed as being in violation of any clause of Saura- 
slitra Covenant. 

State pensions are included in the Slate list in 
the Scb. 7 as Entry 42 and therefore, the Saura- 
shtra Legislature bad jurisdiction to enact the 
Pensions Act. That being so the Act cannot be 
impugned only because it is in violation of any 
clause of the Covenant. The moment the appellant 
takes shelter under the Covenant the dispute must 
tie regarded as one arising out ol the Covenant 
and ceases to be justiciable by virtue of the pro- 
visions of Art. 303 of the Constitution. 9 Sau LR 
284: AIR 1956 Sau 119 (120) (Pt B) (Pr 6) (DB). 

13. Presumption of constitutionality. 

• Art. 246 — Assam Taxation (on Goods 

carried by Road or on Inland Waterways) Act 
(10 of 1961), S. 3 — Validity — Burden ol proof 
— Presumption of constitutionality. See Assam 
Taxation (on Goods Carried bv Road or on Inland 
Waterways) Act (10 ol 1961), S. 3. AIR 1964 SC 
925. 

Art. 240 — Interpretation of Statutes — 

Presumption that legislature knows its limits. See 
Interpretation ot Statutes. AIR 1952 Bom 16 
(DB). 

— Art. 246 — Presumption in favour of legis- 
lature — Presumption in favour of Constitutionali- 
ty of enactment. See Ibid, Art. 215. 1960 Crl 
LJ 223: AIR 1900 J and K 15 (DB). 

Arts. 246, 245 and Pre. — l in (institution alii v 
'9 Legislation — Presumption ol constitutional!! v 


ot a statute. See Ibid, Preamble. AIB 1962 Myj 
269 (DB). 

14. Delegation of legislative function-. 

• Art, 246 — Stale legislature cannot roofer 
higher power on municipal bodies than it has 
under the Constitution — Rule against excessive 
delegation of legislative powers equally applies 'i* 

< asc of municipal bodies. See Ibid, ArL 245. .UR 
1965 SC 1107. 

• Art. 246 — Delegation — Notification, dated 
11 Ih December, 1956, by Central Government ap- 
pointing enquiry commission — Validity. See 
Commissions of Inquiry Act (1952). S. 3 ALB 
1958 SC 538. 

Art. 246 — Houses and Rents — 'LL 5*2 
Temporary Control ol Rent and Eviction Jtdt 
11947), S. 3 — Authorization of Diet rid Vbcgis- 
Irale to grant permission whether amounts to 
delegation ol legislation. See Houses and Beats 
— I . P. Temporary Control of Rent and FvjrJjoa 
A< I, 3 of 1947, S. 3. AIR 1952 All 624 (DB}. 

Art. 246 (1) — Central Government oau v*$aef- 
iv delegate, under Art. 258 ( 1 ) read with Arts. 73 (5| 
and 246 111 . its functions under S. 7. Explosive 
.Substances Act, to Stale Governments — Consent 
given by Governor of Slate under S. 7 for pra- 
seeulion under Art niter delegation is not open to 

challenge. See Ibid, Art. 258 Mi. AIR 1962 An 6k 
Pi a 322. 

~ Art. 246 and Sell. 7, List 2, Item 5 — .Madras 
Milage Pancliayals Art (10 of 1950), S. 1 12 — 
Rules framed under — Constitution of — Elec- 
tion Commissioner to hear election disputes — 
Validity. 

(1) Section 112 of the Madras Village Panchayats 
Act. 1950, conlcrs on liie Stale Government tJic- 
power to make rules governing the Constitution of 
tribunals lor the decision ol election disputes. (2j 
It is only a legislative enactment or a rule having 
statutory authority that can constitute a Court 
or invest a Judge with authority to determine 
matters outside Ins ordinary jurisdiction. (3) The 
ci cation ot an authority distinct from a Court is 
not a legislative function. (4) The Election Commis- 
sioner constituted under the rules framed under 
the Madras Village Pancliayals Act, 1950, is no* a 
Court striclo senso but be performs the functions 
assigned to him as a persona dcsignata. (5) The 
conferring ot power to frame rules relating to the 
decision of election disputes on the State Govern- 
ment does not amount to excessive delegation or 
abandonment ol legislative power. (6) The legisfe- 
tive practice in India supports the validity of Ot . is 
type of legislation. 

Thus, the rules framed bv the Govemnrc&t 
under S. 112 (2i (1) constituting the Election 

Commissioner to hear election disputes under the 
Madras Village Pancliayals Act, 1950, an* intra 
vires and valid. (1955) 1 Mad LJ 201. Foil 

(1955) Andhra \VR 754: 1955 Andhra LT (Civil) 
532:_AIR 1957 Audit Pra 393 (403) (Pt A) (Prs 
71, 72). 

Art. 246 — Delegation of legislative power, 

when allowed. 

While the Legislature cannot abdicate its general 
law-making powers it may authorise others to do 
tiling-, which it might properly do, but which it 
1 anno! conveniently or properly perform It j s 
every grant ot power by the Legislature involving 
the e\t reise of discretion and judgment that 
amounts to a delegation of legislative power. A 
legislative body may, after declaring a policy and 
alter lixing a primary standard confer upon the 
executive or administrative officers the power lu 
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'prescribe the administrative rules and regulations 
ta promote the purpose and spirit of the legisla- 
tion and to carry it into effect; and the action of 
the Legislature in giving such rules and regula- 
tions the force and effect of laws does not violate 
the constitutional inhibition against delegating the 
legislative function. 1955 Andh WB 754: 1955 
Andhra LT (Civil) 532: AIR 1957 Andh Pra 393 
{402, 403) (Pt D) (Pr 69). 

• Art. 246 — Delegation of authority to frame 

rules — Effect on validity of Act. See Tenancy 
Laws — Assam State Acquisition of Zamindaries 
Act (18 of 1951), S. 11 (iv). ILR (1956) 8 Assam 
«70 (FB). 

Arts. 246 (3) and 276 — S. 73 Bombay 

Municipal Boroughs Act empowering municipal 
borough to levy profession tax — Discretion of 
municipality in fixing rate is not uncontrolled ■ — ■ 
There is no excessive delegation. See Municipali- 
ties — Bombay Municipal Boroughs Act (18 of 
(1925), S. 73. 67 Bom LR 286: ILR (1965) Bom 

552 : 1965 Mali LJ 513: AIR 1966 Bom 15 (DB). 

• Arts. 246, 245, 258 and 13 — “Law in force" 

Meaning — Nature and scope of power of entrust- 
ment under Art. 258 (1) — Legal effect of noti- 
fication or order issued in exercise of that power 

— Notifications under Art. 258 (1), entrusting 

Commissioners of divisions of Bombay State, func- 
tions of Central Government under Land Acquisi- 
tion Act — Notifications are “laws in force’ within 
Section 87 and survive after bifurcation of Bom- 
bay State into States of Maharashtra and Gujarat 

— Land Acquisition Act (1894), Ss. 3, Cl (c), 4 
and 6. Sec Bombay Reorganization Act (11 of 
I960), S. 87. AIR 1963 Guj 80. 

Arts. 246 (3), 245, 277 and Sell. 7, List. 2, 

Item 5 — Assam Municipal Act (15 of 1957), Sec- 
tions 68 (1) (a), 80 — Validity — Power of fixing 
percentage of tax — Does not amount to delega- 
tion of legislative power — Sections not ultra 
vires the Constitution. See Municipalities — Assam 
Municipal Act (15 of 1957), S. 68 (1) (a). AIR 
1962 Manipur 28. 

• Arts. 246 and 162 — Scope — States Reorgani- 

sation Act (1956), S. 115 (5) — Validity of — 
Section 115 (5) does not contravene Constitution — 
Delegation by Central Government of its powers 

— Extent of. See States Reorganisation Act 
11956), S. 115 (5). AIR 1961 Mys 210 (DB). 

Art. 246 — Essential Supplies (Temporary 

Powers) Act (1946), S. 3 — Delegation of power 
under S. 3 to Central Government is constitutional. 
See Essential Supplies (Temporary Powers) Act 
(24 of 1946), S. 3. 1953 Cri LJ 481 : AIR 1953 

Nag 58 (DB). 

—Arts. 246, 245 — Government of India Act 
(1935), S. 99 — Power to delegate essential legis- 
lative functions. See Govt, of India Act (1935), S. 
99. 1953 Crl LJ 481 : AIR 1953 Nag 58 (DB). 

Arts. 246, 245 — Section 78 of the Bengal Ir- 
rigation Act — Validity — It was open to the 
legislature to leave it to State Government to 
determine water rate from time to time — S. 78 
of Act, cannot be said to amount to an abdica- 
tion of legislative function. Bengal Irrigation Act 
(3 of 1876), S. 78. See Ibid, Art. 245. AIR 1956 

Pat 482 (DB). 

Art. 246 — Bihar Finance Act (1950), Part 3 

Is not unconstitutional by reason of delegation 

of legislative function. See Bihar Finance Act 
(1950), Part 3. AIR 1952 Pat 359. 

9 Art. 246 — Essential Supplies (Temporary 

Powers) Act (1946), S. 3 — Validity — Delegated 
legislation. See Essential Supplies (Tempo- 
rary Powers) Act (1946), S. 3. 1952 Crl LJ 710: 

AIR 1952 Pat 220 (SB). 


• Art. 246 — S. 30, Punjab District Boards 

Act — Validity — Section is not invalid on, ground 
of abdication by State Legislature of its essential 
legislative function. 

The first limitation, which is inherent in S. 30, 
Punjab District Boards Act is that a tax can be 
imposed bv the District Board only for the pur- 
poses of the District Boards Act. The second 
limitation, which is expressly stated, is that the 
power of the District Board to impose a tax does 
not exceed the power of the State Legislature in 
the same matter, and there is then the factor of 
control also clearly expressed that the imposition 
of a tax is to be effective only with the previous 
sanction of the State Government. Then there is 
a further limitation in proviso (b) to S. 30 of the 
Act which debars a District Board from imposing 
a tax on any property subject to local rate. In 
the face of these clear limitations and guiding 
principles, it is idle to suggest that by enacting 
section 30 the State Legislature has set up a 
parallel legislature or that the State Legislature 
has abdicated its essential legislative function. 
Section 30 of the Punjab District Boards Act does 
not offend against the rule of excessive delega- 
tion of legislative function. AIR 1959 SC 586, 
Rel. on. Mangal Ram Roshanlal v. Punjab State, 
ILR (1962) 2 Pun j 118: 64 Punj LR 342: AIR 
1962 Punj 350 (352, 353) (Pt A) (Pr 4) (FB). 

Art. 246 — Order under S. 3, Essential 

Supplies (Temporary Powers) Act (1946), bv 
Rationing Controller — Delegated legislation. See 
Essential Supplies (Temporary Powers) Act 
(1946) S. 3 (Before amendment in 1950). AIR 
1953 Punj 1. 


Arl. 246 — Delegation of legislative power* 

to executive. 

The power conferred upon the executive for 
regulating the acquisition of paddy and payment 
of compensation for it under Paddy (Acquisition 
and Movement) Control Order (1950), cannot 
amount to delegation of legislative powers which 
confer upon the executive, arbitrary powers 
of action in view of the wellknown rules that 
have to be observed by the executive in carrying 
out the responsible duties imposed upon them with 
regard to the acquisition of paddy and the pay- 
ment of compensation for it. ILR (1951) TC 65o : 
AIR 1952 Trav-Co 455 (458) (Pi D) (Pr l'» 

(DB). 


15. Territorial limits of legislative power. 

• Arts. 246, 245 and Sch. 7, List 3, Entry 28 

— • Bihar Hindu Religious Trusts Act (1951 ), J> s * 
3, 2 (1); 1 (2) — Applicability of S. 3 — Validity 

of Act — Principle of territorial nexus — Tr y. s , 
property outside Bihar affected — Act not mvali 

on ground of extra-territoriality — (Interpretation o 

Statutes). See Bihar Hindu Religious Trusts t c 
(1 of 1951), S. 3. AIR 1959 SC 1002. 


Art. 246 (3) — Bombay Prevention of Hindu 

Bigamous Marriages Act (25 of 1946), S. 4 t 1 
Validity. 


Act (25 of 1946) has been made aPP] ic *; 
marriages, contracted outside the Sa [ 
y, either or both the contracting Pa r “* s ff . 
are domiciled in the State. ^^ ere , j. 

erritorial connection between such m 

to the marriage possessing the m 
Bombay State. In enacting S. 4 

lure cannot therefore, be , sal< * *° rs it 
d the territorial limits of its P°" e £ - , he 
fore a law for the province which ‘he 

T .-I.lntnro e^rrmotprit lO t-U 
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lilt 


Case-law discussed. 1955 Cri LJ 1564: ILR (1955) 
Bom 1039 : 57 Bom LR 827 : AIR 1955 Bom 439 
(444, 445) (Pi D) (Prs 28, 31, 32, 33) (DB). 

[Overruled in AIR 1958 Bom G 8 (FB) and 
considered in AIR 1900 SC 1329.] 

Art. 246 — Power of State to tax, intra-state 

and inter-state sales — Contract of sale conclud 
ed in another State — Goods delivered in Madras 

— Liability for taxation under Madras General 
Sales Tax Act — (Sales Tax — Madras General 
Sales Tax Act (9 of 1939), Ss. 3 and 22) See 
Ibid, Art. 245 (1). AIR 1953 Mad 116 (DB). 

16. Extra-territorial operations. 

• Arts. 246, 248 — Extra-territorial operation 

— If legislation with extra-territorial operation is 
within competence of Union, it is equally within 
competence of Stale — “Extra-territorial opera- 
tion” connotes firstly laws in respect of acts or 
events which take place inside State but have 
operation outside State and secondly laws with 
reference to nationals of State in respect of their 
acts outside State — In former sense, laws are 
strictly speaking intra-territorial and it is within 
competence of Parliament and State to enact such 
laws — Expression in Art. 245 (2) is to be un- 
derstood in latter sense — (Per Venkatarnma 
A war J.L See Ibid. Art. 248. AIR 1955 SC 661. 

• Arts. 240, 245, 286 — Sales Tax Legislation 

operating on non-resident persons — Validity 
considered — (Per Venkatarnma A war J., in dis- 
sentient judgment*. See Ibid, Art. 245. AIR 1955 
SC 661. 

Art. 240 — I ncome-tax (Amendment) Act (33 

of 1954), S. 2 — Income-tax Act (1922), S. 34 
( 1 - A ) to (1 D) — Constitutionality — Act is 
within legislative competence of Parliament — Has 
no extra-territorial operation and cannot he 
challenged on that ground. See Ibid, Art. 245 
(2). AIR 1900 Cal 019 (DB). 

ARTICLE 247 

- — Arts. 247 and 32 (3) — Words 'any other 
Court’ in Art. 32 (3) when read along with Art. 
247 can only mean any Court other than a High 
Court. See Ibid, Art. 226. 1952 Cri LJ 660: 
AIR 1952 Bhopal 1. 

Arts. 247, 245, 246. 248 to 255 — Arts. 245 to 

255 deal with respective powers of Union Parlia- 
ment and Stale Legislatures and the subjects as- 
signed to each of those legislatures with reference 
to legislation — Scheme of distribution of legisla- 
tive powers. See Ibid, Art. 245. AIR 1958 Mad 403. 

ARTICLE 248 

• Art. 248 — Himachal Pradesh Legislative 

Assembly (Constitution and Proceedings) Valida- 
tion Act (56 of 1958) Ss. 3 and 4 — Constitutional 
validity. See Ibid, Art. 240. AIR 1960 SC 1008. 

• Arts. 248, 246, Sch. VII, List II, Entry 54 — 

Bengal Finance (Sales Tax) Act 16 of 1911) — 
(as extended to Delhi), Ss. 2 (b), (d), (g), (h), 
(i) — Provisions in Act imposing tax on building 
contracts, ultra vires the Province of Bengal ex- 
tended to Delhi by notification — Legality — 
Part C States (Laws) Act (1950), S. 2 — Scope. 
See Sales Tax — Bengal Finance (Sales Tax) 
Act (6 of 1941) (as extended to Delhi)), S. 2(b). 
AIR 1958 SC 682. 

■ Art. 248, Sch. VII, List I, Entries 86 and 97 

— Wealth Tax Act (1957), S. 3 — Validity — 
Imposition of Wealth tax on Hindu undivided 
family is ultra vires. (Majority view). Sec Wealth 
Tax Act (1957), S. 3. AIR 1961 All 487 (FR). 

• Arts. 248, 123, 245 and 246 — Administration 

uf Evacuee Property (Chief Commissioners Pro- 


vinces) Ordinance (12 of 1949) — Validity. Sea 
Administration of Evacuee Property (Chief Com- 
missioners Provinces) Ordinance (XII of 1949). 
AIR 1957 All 561 (DB). 

; Arts. 248, 205, 245, 246 and Schedule VU — 

‘Fees' and ‘Tax' — Legislative competence — 
Residuary power with regard to taxation is Im 

as ancillary or incidental 
to subjects specified in the Lists in Sch. VI L 
See Ibid, Art. 265. AIR 1959 Andh Pra 398. 

Art. 248 (1) — Bombay Court-fees Act 

(XXX\ I of 1959), Sch. I, Art. 16 — Levy im- 
posed is neither tax nor fee in the strict sense — 
It is within legislative competence of the Stala 
under Sch. \ II, List II, Entry 3. See Bombay 
Court Fees Act (XXXVI of 1959), Sch. 1 , Art. 16. 
AIR 1962 Bom 106 (DB). 

Arts. 248, 245 (2), 246 and Sch. VII, List U 

Item 82 — Income-tax (Amendment) Act (33 of 
1954), S. 2 — Income-tax Act (1922), S. 34 fl-A) ta 
ll-D) — Constitutionality — Act is within legis- 
lative competence of Parliament — Has no extra- 
territorial operation and cannot be challenged on 
that ground. See Ibid, Art. 245 (2). AIR 19if 
Cal 619 (DB). 

Art. 248 — Adjustment of boundaries betw- 
een Foreign States — Limitations to the exercise 
of executive power — Sanction of Parliament. 
See Ibid, Art. 226. AIR 1959 Cal 506. 

Ails. 248 (2). 246, and Sch. 7, List I, Entry 

97 and List II, Entries 18 and 47— Gin-tax Act (18 
of 1958) — Act is intra vires of Parliament by 
virtue of Art. 248 (2) read with Entry 97 of Lis4 
I. See Gift Tax Act (1958). AIR 1962 Ker 97. 

Art. 248 — Power of Parliament to pass re- 
trospective legislation for Madbva Bharat. See 
Ibid, Art. 20. AIR 1952 Madh B 181 (DB). 

Art. 248 and Sch. VII, List 1, Entry 97 — 

Sugarcane Cess (Validation) Act (1961), Ss. Sand 
2 (b) — Validity ol Act — Scope and effect off 
S. 3 — Parliament competent to legislate — Act 
held not colourable in character. See Sugarcane 
Cess ( Validation ) Act (1901), S. 3. AIR 1964 
MP 118. 

- — Art. 248 — Gift Tax Act (1958), S. 1 — VaR- 
ditv ol Act — Jests — Taxing powers under the 
Constitution — lax on gilts of agricultural land— 
Subject fully within Entry 97 of List I, read 
walh Art. 248 and not covered bv Entries IS and 
47 of List II — Act held valid. See Gilt Tax Ad 
11958), S. 1. AIR 1903 Mad 419 (DB). 

Arts. 248, 14 and Sch. 7, List 1, Entries 8£, 

97 — Income-tax Act (1922) (as amended by 
Finance Act of 1955), Ss. 2 (0 A) (e) and 12 
Jl-B) Loans advanced by controlled company 

to its share-holder — Legislation bringing such 
amounts to tax as income — Ss. 2 ( 6 -A) (e) and 
12 ( 1-B) are within legislative competence off 
Parliament — Legislation does not offend Art. 


11. See Ibid, Sch. 7; List 1, Entry 82. AIR 19U 

Mad 146. 

- Art. 248 — Legislative lists — Entries in — 

Construction — Schedule VII, List I, Entry 62 

‘Income’. See Income-Tax Act, Ss. 2 (6-A) (c) 
and 12 (1-Bl. AIR 1961 Mad 146 (DB). 

Art. 248 — Scheme of Distribution of Legis- 
lative powers pointed out. See Ibid, Art. 245 AIR 
1958 Mad 403. 

Arts. 248 and 246 — Government of India 
Act (193a i, Ss. 100 and 104 — Legislative entries 
in Sell. VII — Scope of S. 104. See Ibid \rt 
246. AIR 1956 Mad 642. 

— -Art. 248, Sch. 1, List I, Item 97; List IIL I tea 
47 — Bihar Hindu Religious Trusts Act (1 of 
1951), S. 70 — Validity. 

a 
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The contribution made under S. 70 of the 
Bihar Hindu Religious Trusts Act is in the nature 
of st fee and not in the nature of a tax and the 
State Legislature was competent to enact this 
jpsrtfvisjon . It is true that there is the element 
of compulsion in the payment of the fee and 
il is also true that the fee is not uniform; there 
:s- no relationship between the amount of the 
ifce and the services rendered. Rut the main con- 
sideration in such a case is whether the contri- 
totion goes to swell the public revenue. The con- 
tribution imposed under section 70 docs not go 
to* the consolidated fund of the Stale of Bihar, 
binder the Act the authorities may he raising re- 
venue from the trustees of religious endowments 
under S. 70 hut the levy is not made for any 
Government purpose hut lor the limited specified 
Impose laid down in S. 70. viz., for defraying the 
expenses incurred in the administration of the 
Act. AIR 1952 Mad 613, Disting. AIR 1953 Bom 
242, Rel. on. 32 Pat 1148: AIR 1954 Pat 266 (276) 
(Pi K) (Pr 20) (DB). 

• Art. 248 — Bihar Stale Management of 

and Tenures Act (21 of 1949), S. 1 — 
Ac£V validity of. See Bihar Stale Management of 
Estates and Tenures Act (21 of 1919), S. 1. AIR 
1950 Pat 392 (SB). 

Art. 248 — Gift-Tax Act (1958) — Validity- 

Tax on gilt of agricultural land — Stale legisla- 
ture lot competent to make laws lor levy of tax 
on. Iransfers and alienations of agricultural land 

— tfiilt-tax Act (1958), held not ultra vires powers 
af Parliament. Sec Ibid, Sob. ATI, List 1, Entry 
37. AIR 1965 Pun.j 65 (DB). 

ARTICLE 249 

Aft. 249 — Scheme of distribution of lcgis- 

ifcdive powers pointed out. See Ibid, Art. 245. 

AIR 1958 Mad 403. 

ARTICLE 250 

Art. 250 (I) — Proclamation of emergency — 

EiLvt cm legislative powers of Parliament. See 

Ibid. Art. 353. 1964 (1) Cr LJ 662: AIR 1964 

Cal 279 (DB). 

Art. 250 — Scheme of distribution of legis- 

ifiiiive powers pointed out. See Ibid, Art. 245. 

AIR 1958 Mad 403. 

ARTICLE 251 

Art. 251 — Scheme of distribution of legis- 
lative powers pointed out. See Ibid, Art. 245. 

AIR 1958 Mad 403. 

Art. 251 — Inconsistency between Central Act 

anti State Act. See Tenancy Laws — Madras 
Estates (Abolition and Conversion into Rvotwari) . 
Art (XXVI of 1948), S. 20. AIR 1954 Mad 291 

f m). 

Art, 251 — Scope and applicability of — 

Qrissa Mining Areas Development funds Act 
(XXVII of 1952) — Act is impliedly repealed on 
tha passing of the Central Act, the Mines and 
Minerals (Regulation and Development) Act 
(LXYT! of 1957) — Interpretation of Statutes — 
Implied repeal — Drafting of rule making clau- 
ses — Enumeration of particular beads — Scope 

— S. 18 (2) of Central Act (LXVII of 1957) is 
vot restrictive of powers conferred bv sub S. (ll 
> f S. IS. See Orissa Mining Areas Development 
Funds VI (XXVII ol 1952). AIR 1962 Orissa 24 
SDB). 

(Reversed in AIR 19G4 SC 1284.] 

ARTICLE 252 

• Art, 252, 7th Schedule, List II, Items 34 and 

•2 — Resolutions by State Legislatures surrender- 
tog control and regulation of prize competitions 


to the Parliament — Power to tax betting and 

gambling cannot be said to have been surrendered 
to Parliament. 

The Central Act, Prize Competitions Act (1955) 
adopted by the Mysore Legislative Assembly is 
with respect to betting and gambling under Entry 
34, ol List II of the 7th Schedule and the tax- 
ing sections of the Mysore Lotteries and Prize 
Competitions Control and Tax Act (XXVII of 
1 9ol ) as amended by Act XXVI of 1957 are with 
respect to tax on belting and gambling under 
Entry 62 of List II of the 7th Schedule. As by 
passing the resolution the State Legislatures did 
not surrender their power of taxation it cannot 
be said that Cl. (2) of Art. 252 of the Constitu- 
tion was violated by the amendment of the My- 
sore Act; nor can it be said that in reality it 
was a piece of colourable legislation by an indirect 
attempt to amend the Central Act and a new 
method of control was devised by imposing a 
penalty under the name of tax. AIR 1957 SC 699, 
Dist. M^s. R. M. D. C. (Mysore) Private. Ltd. v. 
Stale of Mysore. (1962) 1 SCA 546: (1962) 3 SCR 
230: (1962) 2 SCJ 620: AIR 1962 SC 594 (598, 
599, 600) (Rl A) (Prs 12, 14, 15). 

Arts. 252 (2) and 212 (2) — Protection un- 
der Art. 212 (2) — Nature of — Immunity under 
Art. 252 (2) — When available. Sec Ibid, Art. 
212 (2). ILR (1957) Bom 218. 

—-Art. 252— Estate Duty Act (XXXIV of 1953), 

S. 5 (2) — Scope — Death of a person prior lo 
the publication of notification under section 5 (2) 

Estate duty on agricultural lands — Not levi- 
able — Reference under scetion 64 (1) of the 
Act. 

I he power lo legislate with respect to estate 
duty on agricultural lands is vested in the Legis- 
lature of the State where the property is situate. 
But Art. 252 of the Constitution makes provision 
whereby Parliament can make laws in certain 
circumstances. To entitle Parliament to so legis- 
late the Legislatures of more than one State 
should pass a resolution. It would be open to 
the other States to adopt that legislation bv mere- 
ly passing a resolution of their Legislatures. 

II under the terms of an enactment the Stale 
is brought within its ambit only from a particu- 
lar date (e. g., date of publication of notification 
under S. 5 (2) of the Act), the Central Act ad- 
opted would have operation only from that date 
with respect to the State so adopting. 

There is nothing in the Act to make the opera- 
tion of the Act retrospective either by express 
words or necessary implication to a date earlier 
than the date of the publication of the notifica- 
tion under S. 5 (2). It must follow that the duty 
will he leviable in regard to the agricultural lands 
of a deceased only hi case of his death after 
the publication of the notification by the Central 
Government under S. 5 (2). that is 11th June. 
1955. (1960) 1 ML.? 385: ILR (1960) Mad 687 : 

73 Mad LW 236: (1960) 38 ITR (ED) 1: AIK 
1960 Mad 305 (308) (Prs 14, 15. 16) (DB). 

Art. 252 — Scheme of distribution of Ecgisla- 

lativc powers pointed out. See Ibid, Art. 24o. 

AIR 1958 Mad 403. 

ARTICLE 253 

Art. 253 — Agreement for avoidance of 

double taxation hi India and Pakistan, Art. 

— Absence of legislation by Parliament regarding 
implementation of agreement — Power of 00 ( r ou i 
to interpret it. See Income-tax Act (1J— b 
49 A. 69 Cal WN 640. 

Art. 253 — Adjustment of boundaries between 

foreign States — Limitations lo the exercise ol 
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executive power — Sanction of Parliament. See 
Ibid, Art. 22G. AIR 1959 Cal 500. 

Art. 253 — Scheme of distribution of legisla- 
tive powers pointed out. See Ibid, Art. 245. AIR 

1958 Mad 403. 

• Arl. 253 — S. 7 of Abducted Persons (Re- 

covery and Restoration) Act (1919) — Validity 
See Ibid, Art. 19 (1) (d) (e) (!) (g) and (6). 

1952 Cri LJ 1313 : AIR 1952 Pun.j 309 (FB). 

ARTICLE 254 
SYNOPSIS 

(Constitution of India, Ail. 254.) 

1. Scope and applicability. 

2. Repugnancy of Slate law to law made by 

Parliament. 

3. Repugnancy of Slate law to “existing law”. 

4. ‘'Law made bv Parliament”. 

5. Law made by legislature of a Stale. 

0. Order by Stale Governor. 

7. Existing law. 

S. ‘‘With respect to one of the matters enume- 
rated in the Concurrent List ’. 

9. '‘Repugnancy”, meaning of. 

10. Proof of repugnancy. 

11. LIYect of repugnancy. 

12. Repeal by implication. 

13. President’s assent (Clause (2)). 

14. Proviso to Clause (2). 

1. Scope and applicability. 

• Art. 254 — J. and K.. Rig Landed Estates 

(Abolition) Act (17 o! 2007) — Applicability — 
Art. 254 does not apply. See Tenancy laws — .1. 
mid K Rig Landed Estates (Abolition) Act (X\ II 
of 2007). AIR 1959 SC 749. 

• Art. 254 — Scope and applicability. 

Article 254 (ll lays down a general rule. 
Clause (2) is an exception to that Article and 
(he proviso qualifies the exception. Deep ( hand 
v. Stale of U P . 1959 SCA 377: 1959 SCJ 1069: 
JLR (1959) 1 Ali 293: (1959) 2 SCR (Suppl) 8: 
AIR 1959 SC 648 (064, 665) (Pt C) (Pr 28). 

Art. 254 — Applicability. 

It applies only when there is inconsistency bet- 
ween Central and State Acts. (1962) 1 Lab L.l 
309 : (1901) 3 Fac LR 92: AIR 1961 All 321 (324) 
(Pt A) (Pr 8). 

— Art. 254 (2) — Applicability and scope — Laws 
in force on date when Constitution took effect • — 
Art. 254 ( 2) will not apply. 

Art. 254 (2) only contemplates laws being made 
by the Legislature of the State subsequent to 
the inauguration of the Constitution and has no 
application to laws in force on the date the 
Constitution took ciTcct. 1955 An LT (Cri) 205. 

Art. 254 — Unconstitutionality of legislation 

— State cannot plead unconstitutionality ot its 
own statutes before Courts. Sec Ibid. Pro. 1962 
(2) Cri LJ 33: AIR 1962 Cal 338 (DB). 

Art. 254 — Scheme of distribution of legisla- 
tive powers. 

Articles 215 to 255 deal with the respective 
powers of the Union Parliament and the State 
Legislatures and the subjects assigned to each 
of those legislatures with relerence to legislation. 
See Ibid, Art. 245. AIK 1958 Mad 403. 

Art. 254 — Domicile and citizenship of Indian 

Union — Indian domicile docs not do awav with 


concept of subsidiary domicile of the constitu- 
ent Stale — In the matter of minority, succes- 
sion and marriage such Slate domicile has re- 
levance — Conflict between State Laws and Laws 
made by Parliament relating to these matters 
have to he resolved on principles of private inter- 
national law. See Ibid, Art. 5. (1965) 1 Mys LJ 

577: AIR 1966 Mys 100 (DB). 

Arl. 254 — Applicability — Art. 254 can only 

apply it there is legislation by Parliament in re- 
gard to some of those matters. enumerated in list 
1 or in list III of 7th Schedule. See Ibid, Arl. 

13. 1951 Cri LJ 1081: AIR 1950 Pat 265 (DB). 


2. Repugnancy of State law to law made 

by Parliament. 


• Arl. 254 — Sections 29 and 30 of the Hoad 

Transport Corporation Act. 1950 not repugnant to 
S. 3 of the Income-tax Ad. 1922. 

There is no repugnancy between Ss. 29 and 
30 of the Road Transport Corporation Act, 1950 
and S. 3 ol Income-tax Act, 1922 and hence on 
that ground it cannot he suggested that the Act 
of 1950* should prevail over the Income-tax Act 
of 1922. Hence the claim of t he Road Trans- 
port Corporation that Ss. 29 and 30 ot the Stale 
Act do not contemplate payment of income-tax 
bv the Corporation and, therefore, no such tax 
can be levied on its income is without force. 


Every year a fresh Finance Act is passed and 
it is bv virtue ot such Finance Act that income- 
tax is assessed from year to year and hence the 
argument that the Road Transport Corporation 
Act is later in point must fail. 

It is true that Ss. 29 and 30 do not contemplate 
the payment of income-tax. Rut it is hardly 
necessary for the Act to make provision that 
tax, it chargeable, would he paid. In fact the 
Companies Act does not make such specific pro- 
vision though no one can suggest that there is 
repugnancy between the provisions of Companies 
Act and the Income-tax Act. Andhra Pradesh 
State Road Transport Corporation v. I. T., Officer, 
R. I. R. Ward, Hyderabad, (1964) 7 SCR 17: 
(1964 ) 52 ITR 524: (1964) 34 Com-Cus 473: 

(1904) 1 ITJ 738: (1964) 2 MLJ (SC) 33: (1964) 
2 Andh \VR (SC) 33: (1964) 2 SCJ 167: AIR 
1904 SC 1486 (1494) (I»t B) (Pr 22). 

• Art. 254 (1) — Repugnancy between Prize 

Competitions Act (1955) and Mysore Ac! (XXVII 
of 1951) — Effect of Mysore Amending Act (XXVI 
of 1957). 


The inconsistency between t lie Central Act, 

Prize Competitions Act (1955) and the Mysore 
Lotteries and Prize Competitions Control and Tax 
Act (XXVII of 1951) would operate on that por- 
tion ol the Mysore Act which became repugnant 
to Ss. 4 and 5 of the Central Act as to prohibi- 
tion of prize competitions and licensing of prize 
competitions, e.g., S. 8 ol the Mysore Act and 
consequently that portion oi S. 12 (1) (b) ot 
the Mvsore Act which deals with taxes in respect 
* >1 prize competitions for which a licence had 
been obtained under S. 8 might be said to have 
become void and not the rest. Therefore, by the 
omission ol words ‘lor which a licence had been 
obtained" under S. 8, the rest of the clause would 
he valid. The effect of the Mvsore amending 
Act XXVI ol 1957 is that the abovemenlioned 
words were deemed to have been omitted as 
from 1st April, 1956, the dav when the Central 
Act came into force and the rest of Clause (b 
is not repugnant to anv of the provisions of the 
Central Act. AIR 1959 SC 648, Ret. on. M's. 
R. M. D. C. (Mvsorel, Private, Ltd v State of 
Mvsore, (1962) 1 SCA 546: (1962) 2 SCJ 620: 
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O* 62 ), ?n SC .o. 230: AIR 1962 SC 594 I 600 ' 601 ) 

I* * '-'J l“r 16). 

• Arts. 254 and 13 (1) — Motor Vehicles 

(Amendment) Act whether wholly repugnant to 
provisions of L T . P. Transport Service (Develop- 
ment) Act Section 6, General Clauses Act — 

°c T Vehicles (Amendment) Act 

(1956), S. 1) (U. P. Transport Service (Deveiop- 

1^55), S. 1) — (General Clauses 

Act (1897), S. 6). 

Presumably, Parliament with a view to intro- 
duce a uniform law throughout the country pass- 
ed the Amending Act inserting Chapter IV-A in 
the Motor Vehicles Act, 1939. It is manifest that 
the Amending Act occupies the same field under 
the State Act after the Amending Act and there - 
1 ore to that extent the State Act must yield its 
place to the Central Act. But the same cannot 
be said of the schemes framed under the U. P. 
Act before the Amending Act came into force! 
What is void under Art. 254 (1) is not the enti- 
ie Act but only to the extent ot its repugnancy 
with the law made by Parliament. Therefore 
under Art. 254 (1) the law under the U. P. Act 
subsists to support the schemes framed there- 
under and it becomes void onlv in respect of 
schemes framed under the Central Act. 

While under Art. 13 (1) all the pre-Constitu- 
tion laws, to the extent of their inconsistency with 
the provisions of Part III, are void, under Art. 
254 (1) the State Law to the extent of its repug- 
nancy to the law made by Parliament is void If 
the pre-Constitution law exists for the-post-Consti- 
tution period for all the past transactions, by the 
same parity of reasoning, the State law subsists 
alter the making of the law by Parliament, lor 
past transactions. In this view, both the laws can 
co exist to operate during dilTcrent periods. Deep 
Chand v. Stale of U. P., 1959 SCA 377 : 1959 
SCJ 1069: ILH (1959) 1 All 293 : (1959) 2 SCI! 
(Suppl.) 8: AIR 1959 SC 648 (667, 668, 669) 

(Pt F) (Prs 31, 32, 33, 34, 35, 36). 

Art. 254 and Sell. VII, List III, Entry 13 — 

C. P. Code (1908), S. 102 — Amendment by U. P. 
Act (XXIV of 1954) and bv Central Act (LXVI of 
1956) — Central amendment prevails over 
State amendment — Suit for recovery of Rs. 
1,700 filed in 1956 — Decree passed after 1-1-1957 
■ — Second appeal and not revision lies — AIR 
1961 All 320, Overruled. 1LR (1962) 1 All 657: 

1961 All LJ 996: 1961 All \VR (IiC) 761: AIR 

1962 All 299 (300) (Pr 3) (DR). 

Art. 254 (1) — Seope — U. P. Sugareane 

Cess Act (XXII of 1956), S. 3 (1) — Validity — 
(U. P. Sugarcane Cess Act (XXII of 1956), S. 3 
( 1 )) — (Industries Development and Regulation 
Act (1951), S. 9). 

It cannot be said that as S. 3 (1) of the im- 
pugned Act is repugnant to S. 9 of Act (LXVof 
1951) and it is void under Art. 254 (1) of the 
Constitution. The field of sugarcane is not cover- 
ed by Act (LXV of 1951) as amended by Act 
(XXVI of 1953) and the legislative powers of the 
State Legislature in regard to sugarcane arc not 
affected by it in any manner. AIR 1956 SC 
676, Foil. AIR 1957 All 159 (165) (Pt F) 
(Pr 27) (DB). 

Art. 254 — Tenancy Laws — U. P. Zamindari 

Abolition and Land Reforms Act (1951), S. 1 — 
Validity of Act — Repugnancy with Land Acqui- 
sition Act, 1894. Sec Tenancy Laws — U. P. 
Zamindari Abolition and Land Reforms Act (1 
of 1951), S. 1. AIR 1952 .All 88 (DB). 

• Art. 254 — Madras General Sales Tax Act 

(9 of 1939), S. 2 (h) Explanation 2 — Validity 
— Explanation not repugnant to Sale of Goods 


Act (1930J — No question of repugnancy under 
S. 107 of Government of India Act (1935), arises. 
See Sales Tax — Madras General Sales-tax Aclr 

*939), S. 2 (h); Explanation 2. AIR 196fr 

Andh Pra 203. 

Art. 254 — Motor Vehicles Act (1939), S. 4S-A. 

(Mad) — If void on ground of repugnancy to 
S. 48 (3) (xxi). See Motor Vehicles Act (1939),. 
S. 48 A (Mad). AIR 1959 Andh Pra 476. 

Arts. 254 and 372 — Motor Vehicles Act (1939)> 

(as amended by Act 100 of 1956), Chapter IV-A„ 
S^ 68-B — Whether void being repugnant to Art. 
372 — Whether overrides Chap. IV — Whether a- 
letter on future legislation. See Motor Vehicles Act* 
(1939 as amended by Act 100 of 1956), Chap. 
IV-A. AIR 1959 Andh Pra 292. 

Art. 254 — Repugnancy — Essential Supplies 
(Temporary Powers) Act (1946) and Madras Es- 
sential Articles Control and Requisitioning (Tem- 
porary Powers) Act (XIV of 1946) — If inconsis- 
tent with each other. 

\\ bile the Central enactment provides for the 
production, supply and distribution of certain' 
commodities including edible oils, the Madras 
Legislation referred to essential articles of diffe- 
rent kind which are listed in the schedule an- 
nexed to the enactment. The two enactments do 
not operate over the same territory. In such a- 
situation, there can be no question of there be- 
ing repugnancy between the two enactments and 
one prevailing over another. 1958 Andh LT 593. 

— - — Art. 254 (2) — Lay off compensation — Ap- 

plication under S. 33-C by workers employed by 
textile mill in Vidarbha region after extension o 1 
C. P. and Berar Act to textile industries in that' 
region — Maintainability. See Industrial Dis- 
putes Act (1947), Ch. V-A. AIR 1963 Bom 189 
(DB). 

Art. 254 — S. 8 — Validity — Forward Con- 
tracts (Begulation) Act (1952). 

As the Notification applying S. 15 of the For- 
ward Contracts (Regulation) Act (1952) to Cotton 
was issued long after the suit contracts violating 

the provisions of S. 8 of the Bombay Forward 

Contract Control Act (LXIV of 1947) were enter- 
ed into, the Central Act could not apply to the 
suit contracts and hence S. 8 of the Bombay 

Act could not be held to be repugnant to the- 

provisions of the Central Act. (Held further that 
though S. 29 of the Forward Contracts (Regula- 
tion) Act (1952) provided for repeal of correspon- 
ding laws in the State, the question whether and 
to what extent that provision would affect the 
provisions of the Bombay Forward Contracts 
Control Act did not fall to be considered in the- 
present case). 1LR (1960) Bom 600: 62 Bom LB 
277 : AIR 1960 Bom 532 (534, 541) (Pi D) (Prs 8, 

22) (DB). 

Art. 254 — Essential Supplies (Temporary 

Powers) Act (24 of 1946), (as amended by Acts- 
19 of 1949 and 52 of 1950), S. 7 — Bombay Es- 
sential Supplies (Temporary Powers) and the Es- 
sential Commodities and Cattle (Control) Enhan- 
cement of Penalties) Act (36 of 1947), S. 2 — 
Repugnancy in Central and State Acts on same 
matter — (Government of India Act, 1935, 3. 

107 (2)). See Essential Supplies (Temporary 

Powers) Act (XXIV of 1946) (as amended by Acts> 

XIX of 1949 and LII of 1950), S.7. 1953 Cri LJ 

1602 : AIR 1953 Bom 371 (DB). 

Art. 254 (2) — Repugnancy — West Bengal 

Land Development and Planning Act (XA1 oi 
1948) and Land Acquisition Act (1894) — - No re- 
pugnancy between two Acts — Even if repu^jH 
nancy is assumed S. 2 of Slate Act will prevail. 
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only to the extent of amendment introduced by 
West Bengal Land Development and Planning 
(Amendment) Act, 1955. 

The provisions in the West Bengal Land Deve- 
lopment and Planning Act, 1948, are in no way 
inconsistent with or repugnant to the Land Ac- 
quisition Act, 1894. The field of operation of the 
State Act though having certain common featu- 
res, namely, provisions relating to acquisition of 
land, is considerably different from the field of 
operation of the Land Acquisition Act. There is 
no conflict between the provisions of the two 
statutes. On the other hand, the provisions of 
the State Act are complementary to the provisions 
of the Central Act. 

The basic, principle of repugnancy is that there 
must be a conflict between the two Arts and it 
cannot be said that such a conflict arises by 
reason of the absence of a provision in the Cen- 
tral Act similar to that provided in S. 9 of the 
State Act. On the other hand, it is clear that 
the State Act is making a provision regarding dis- 
posal of land, a question on which the Central 
Act is silent, and for that reason, the doctrine 
of repugnancy has no application. 

Both the Acts are pre-Constitution Acts. The 
State Act was amended by the West Bengal Land 
Development and Planning (Amendment) Act, 
1955, but the only amendment made to S. 2 ot 
of the Act was that the following Clause was in- 
serted therein, namely; ‘but docs not include a 
purpose ot the Union'. It was this amendment 
which was reserved lor the consideration of the 
President and received his assent and not the 
entire Act, which is a pre-Constitution Act. It 
cannot, therefore, be contended that the Act in 
is entirety, or at any rate S. 2 of the Act should 
prevail over the Central Act within the State. 
69 Cal WN 801 : AIK 196G Cal 359 (300, 361, 363) 
(Prs 5, 9, 18) (DB). 

Art. 254 — Oriental Gas Company Act — 

Validity. See Ibid, Art. 246. AIK 1961 Cal 267. 

Art. 254 — West Bengal I r ire Services Act 

(XVIII of 1950) — Validity. See Ibid, Art. 246. 

AIR 1960 Cal 219. 


Art. 254 — Conflict between State Legislatu- 
re and Parliament — Harmonious construction. 


Where possible, a construction which harmon- 
ises statutes within the respective legislative com- 
petence of the State Legislature and Federal 
Parliament to the one that creates a conflict or 
repugnancy should be preferred. 02 Cal WN 406: 
(1958-59) 14 FJR 330: (1958) 2 Lab LJ 61: AIK 
1958 Cai 373 (376, 377) (Pt C) (Pr 15). 

Arts. 254, 240, 246 (4) — Government of 

Part C States Act (1951), Ss. 21 and 22 — Part 
C State Law — Repugnancy with Central law — 
Lffect — “Pith and substance" rule — Applica- 
bility — .State Act is void. See Ibid, Art. 240. 


AIR 1961 Madh Pra 216 (DB). 

Art. 254 — Conflict between Central and Stale 

laws — Efforts should be made to reconcile them. 
See Interpretation of Statutes. (1964) 1 Mad LJ 
191: AIR 1965 Mad 54 (DB). 

• Art. 254 — S. 48-A, Motor Vehicles Act 

(Mad. Amendment) — Validity — Should not be 
construed as a power to vary the route as if it 
Is a condition of permit. 


Per Ramachandra Iyer, C. J. and Jagadisan, J.: 
It it is necessary to refer to Art. 254 of the Cons- 
titution, and to decide the question of constitu- 
tional validity of S. 48-A of the Motor Vehicles 
Act (Madras Amendment) it would tall within 
Art. 25-1 (1) and become infirm as against S. 48 
as amended by the Central Act C of 1956. It is 


however, preferable to adopt the golden mean 
and to hold that S. 48-A operates to the extent 
to which it can operate as regards conditions of 
permit recognised and provided for under Cen- 
tral Act. The power of the Transport authority 
to vary the conditions of the permit contained 
in S. 48-A of the Act would enable the authority 
<mlv to alter the enumerated conditions specified 
in S. 48 (3) (as amended in 1956) and which may 
he embodied in the permit; but this power should 
lie correlated only to such conditions as the au- 
thority can validly include under the present 
enactment and should not he construed as a 
power to vary the route as if it is condition of 
a permit. AIR 1959 Andh Pra 476, Rel. on. 
S. V. Natesa Mudaliar, Proprietor, S. L. N. S. 
Transport, Kancheepurain v. Sri. Dhanapal Bus 
Service (Private), Ltd., Kancheepuram, ILR (1964) 

1 Mad 288: (1964) 2 Mad LJ 23: AIR 1964 Mad 
136 (144) (Pt C) (Pr 14) (FB). 

Art. 254 — Sections 35 and 36 of Madras 
Aliyasanthana Act, 9 of 1949 — Provisions are 
not void as being repugnant to law made bv 
Parliament viz., Ss. 7 (2) and 30 of Hindu 
Succession Act — So long as S. 7 (2) of the 
Succession Act permits testamentary disposition 
oi undivided interest fact that Alivasanthana Act 
permits someone else to transform that interest 
which was undivided at one stage into divided 
interest by making a claim for partition would’ 
not be a justification for deducing a repugnancy 
between the two Acts. See Madras Aliyasanthana 
Act (9 of 1949), S. 35. (19G3) 2 Mys LJ 552. 

Art. 254 (1) — Ss. 18, 19, 33 and 37 (3) of 

the Orissa Act 1 of 1952 — Banking Companies 
Act (1919), Ss. 4 5- A, 45-B — Inconsistency betw- 
een — Effect. See Banking Companies Act (1949) 
(as amended in 1953), S. 45-A. AIR 1954 Orissa 
186. 

® Art. 254 — Act ousting jurisdiction of civil 

Court. See C. P. Code (1908), S. 4. AIR 1955 
Pal 1 (SB). 

Arts. 254. 19 and 26 — Travancore Cochics 

Hindu Religious Institutions Act (15 of 1950 1, 

S. 66 (vi| — Section 66 of the Act does not of- 
lend Articles 19. 26 and 254 of the Constitution. 
Sec Ibid, Art. 19. AIR 1956 TC 19. 

Art. 254 — Repugnancy between S. 7, C. P, 

Code and S. 20, T. C. Act (XXII of 1951) — S. 26 
is void to that extent. 

When there is an apparent conflict or repugn- 
ancy between the provision contained in section 
7 of the Code of Civil Procedure which is a- 
Central Act and the saving clause as to revision 
contained in section 20 of the Civil Courts Act 
which is an Act passed by the State Legislature, 
the provision contained in the Central Act has 
to prevail and the provision in the law made fu- 
tile State Legislature, has to the extent of such 
repugnancy, to he ignored as being void, under 
Art. 254 of the Constitution. 1952 Ker LT 538 : 
AIR 1953 Trav-Co 41 (43) (Pt C) (Pr 4) (DB). 

Art. 254 — Repugnancy — Test — Industrial 

Disputes Act, 1947. 

The Industrial Disputes Act 14 of 194 7 passed 
Bv the Central Legislature (as amended bv Act 
18 of 1950) has replaced the Travancore Cochin 
Industrial Disputes Act 16 of 1950. The infe- 
rence would seem fairly, clear that the Centra** 
Parliament intended to make its legislation upon 
the subject of industrial disputes exhaustive su 
as to exclude any State legislation upon that sub- 
icct. The result is that Central Act prevails. 
Hence the Central Act governs the industrial dis- 
putes in tfie State of Travancore Cochin Case- 
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(aw Ref. ILR (1951) Trav-Co 458 : 1951 KLT 121 : 
AIR 1951 Trav-Co 203 (207) (Pt A) (Pr 15). 

3. Repugnancy of Stale law to 

“existing law”. 

Arl. 254 (2) — Bombay Prohibition Act 
(XX\ ol 1949), Ss. 66 (1) (bj and (2). 129-A and 
1 29 - 13 — Scheme ol — Trial of offence under 
Section GO (1) (b) — Report of Chemical Examin- 
er in cases not covered bv S. 129-A — Admis- 
• * evidence under S. 150, Criminal P. C. 
Ss. 129-A and 129-B how far repugnant to 
provisions of S. 510, Criminal P. C. See Bombay 
Prohibition Act (XXV of 1949), S 60 (1) (bl. 
(1963) 2 Cr LJ 418: AIR 19G3 SC 1531. 

• Art. 254 (2) — Municipalities — Orissa 

Municipal Election Validation Ordinance (1 of 
1959), S. 5 — Section not repugnant to any exist- 
ing law. See Municipalities — Orissa Municipal 
Election Validation Ordinance (1 of 1959), S 5. 
AIR 1902 SC 945. 

• Art. 254 — Vindhya Pradesh Abolition of 

Jagirs and Land Reforms Act (XI of 1952), S. 37 

— Validity. See Tenancy Laws — Vindhya Pra- 
desh Abolition of Jagirs and Land Reforms Act 
(XI of 1952), S. 37. AIR I960 SC 796. 

• —Arts. 254 (2), 245, Sell. 7, List 3, Item 13 
— Bihar Hindu Religious Trusts Act (1 of 1951), 
Ss. 2 (l), 3, 4 (5), 28, 29 — Baidyanath temple 
hi Bihar is public trust — Act applies to tiie 
temple Act is not bad on ground of extra 
territorial operation because it takes trusts in 
Bihar out of purview of S 92. Civil P C. — AIR 
1954 Pat 202, Reversed — (Civil P. C. (1908), S. 
■92). Sec Bihar Hindu Religious Trusts Act (1 
of 1951), S. 2 (1). AIR 1959 SC 1073. 

• Art. 254 — Effect of incidental encroach - 

•cnent into field reserved for Centre — Constitu- 
tionality of Ss. 4 (2) and 28 to 32. Madras Pro- 
hibition Act. Sec Government of India Act (1935). 
S. 107. 1957 Cri LJ 409: 1957 SCJ 216: (1957) 

MLJ (Cr) 88: (1957) 1 MLJ (SC) 59 : (1957) 1 An 
AYR (SC) 59: AIR 1957 SC 297. 

• Art. 254 ( 2) — U. P. Civil Laws (Reforms 

4ind Amendment) Amendment Aet (9 of 1963). 
S. 2 — Amendment Act of 1963 is not invalid — 
Order of Chief Justice transferring appeal to Dis- 
trict Judge for administration purposes is judicial 
order — Legislature can validate such order by 
.amending Aet even if order was not valid prior 
1o amendment — Civil P. C. (1908), Ss. 4 and 24 

— High Court Rules and Orders — Allahabad 
High Court Rules of Court (1952), Ch. V, R. 1. 

The 13. P. Civil Laws (Reforms and Amend- 
ment) Amendment Aet, 1903, is not invalid and 
the order of transfer of a First Appeal bv the 
High Court to the District Judge, though passed 
before the Amendment Act received the assent ol 
the Governor and was published in the U. P. 
Oazette, is valid since after its publication and 
confers jurisdiction on the District Judge to hear 
-and dispose of the appeal : 1963 ALJ 515, Ref. 
to. 

Clause 2 of Art. 254, Constitution, comes into 
operation only il there exists a repugnancy and 
not if the Stale Legislature has mcrelv made a 
law on a matter on which there already existed 
a law made by the Parliament or there was an 
existing law. Repugnancy as contemplated by 
the Article does not necessarily mean contradic- 
tion by implication. Where an Act passed by 
the Parliament or the existing law permits the co- 
existence of another enactment having inconsis- 
tent provisions, it cannot be said the law is re- 
pugnant to the law made by the Parliament or 
the existing law as the case may be. Special 


law prevails over the general law, and consequen- 
tly, the special law shall be applicable to matters 
covered by that law, while the general law to 
other matters. 

With regard to the transfer and hearing of 
appeals there exists no specific provision to the 
contrary in Civil P. C. Consequently the Stale 
Legislature could make a law even though in 
variation of the provisions of Civil P. C. by 
con t erring special jurisdiction or power on anv 
authority. AIR 1941 FC 16 and AIR 1942 FC 27, 
Rel. on. ‘ 

The Courts cannot restrict the scope of general 
words on supposed intention of the Legislature 
which docs not appear from enactment itself. Thus 
I he special jurisdiction or power contemplated by 
S. 4 Civil P. C. could be conferred on any Court 
including the Civil Court. Hence, if the District 
Judge had not under the provisions of Civil P. C. 
the power to hear a case the special law could 
confer on him such jurisdiction. 

Section 2 of the Amendment Act of 1963 was 
not repugnant to S. 24 Civil P. C., nor was it 
repugnant to the Bengal, Agra and Assam Civil 
Courts Act. Hence, no assent of the President was 
necessary before the law could he valid and en- 
forceable. 

It is true that, under S. 3 (1) of the Act of 
1954 appeals already instituted before the High 
Court had to he heard by t lie High Court and 
such appeals could not lie transferred to Dis- 
trict Judges for hearing. But after the passing 
of the Amendment Act of 1963 the effect of Sub- 
section (1) disappeared as soon as the High 
Court passed an order of transfer under sub-sec- 
lion ( 1 - A ) . 

The order of transfer passed on an application 
of a party is a judicial order and, consequently, a 
similar order passed on an administrative grounds 
shall also he a judicial order. 


Further, the rules of the Allahabad High Court 
have been framed by the Judges of the Court and 
consequently, any order passed in accordance 
with the rules can he deemed to be in fad as 
an order of the High Court. Hence, under R. L 
Chanter V of Rules of 1952 the Chief Justice 


could reserve to himself the power to pass an 
order of transfer and, therefore, the order of the 
Chief Justice could not be declared invalid simp- 
ly because it was passed by him and not b\ 
any other Judge of the High Court. 1964 All LJ 


980. 


Art. 254 — U. P. Sales Tax (Validation) Act 

(15 of 1958), S. 4 — S. 4 comes into conflict with 
(lie provision of Civil P. C., which is a law en- 
acted by the Centre and must on that account 
he held to he void in view of Art. 254. Sec Ibid, 


Art. 226. AIR 1959 All 557. 

Art. 254 (1) — Scope — Madras Commercial 

Crops Markets Act, 1933 — II void as being re 
pugnant to Cocoanut Committee Act (1944). oee 
Madras Commercial Crops Markets Act. 


961 Aiulli Pra 138. 

Art. 254 — Hyderabad Regulation XX H of 

358- F is not repealed bv provisions contained l m 
he two Central Acts — Determinations ot cliara 
ter of legislation — Pith and Substance. 
Essential Supplies (Temporary Fevers). - 

1946) (as Amended bv Art LII of 19o0) , • 

4). AIR 1959 Andli Pra 225 (DR). 

Art. 254 (1) — Validity — S 4 (1). Pro ™^j 

if Madras Hindu (Bigamy Prevention and 
)ivorce) Act — Not repugnant to S 494, . • 

: See Madras Hindu (Bigamy Prevention < 

Vivorce) Act (VI of 1949) S 4 (II. Proviso. ID- 

>| LJ 1233 : AIR 1955 Andhra 181. 
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Arl. 254 — Madras Prohibition Act (10 of 

1937), S. 4 (1) (a) — Dangerous Drugs Act (1930). 
Ss. 8, 39 — Possession of Gnn.ja — No inconsis- 
tency between Central Act and Madras Act — As- 
suming that, there is inconsistency, Madras Act 
will prevail over earlier Central Act. 

Under Arl. 254 (1) any provision of law made 
Gy a State Legislature in respect of the subjects 
included in the Concurrent List so long as it is 
not repugnant to any provision of a central legis- 
lation is valid. 

There is really no repugnancy between the pro- 
visions ol the Madras Prohibition Act in regard In 
ganja and the Dangerous Drugs Act. Even assum- 
ing that there is any repugnancy between the two 
Acts, by reason of S. 2 of the Madras Prohibition 
(Supplementary) Act. 1941, which had received 
the assent of I lie Governor-General, the Madras 
Act of 1937 will prevail as against the earlier 
Central Law (Dangerous Drugs Act). Art. 254 (2) 
would he inapplicable in such case. AIK 1941 Mad 
533, Disting. 1955 An LT (Cri) 205. 

Art, 254 — Sales tax legislation — Imposition 

of Sales tax in respect of — Validity of trans- 
actions where property passed outside Stale — 
Pre-Constitution period - Assessment and rea- 
lisation alter Constitution. Sec Sales l'n\ -- 
Assam Sales Tax \ct {XIV ol 1947 », S. 2 il2> 
AIR 19C0 Assam 110 (DR). 

Arl. 254 — Repugnancy of Stale Law to exist- 
ing law. See Government ol India Act (1935i. S. 

107 1900 Cr LJ 317: AIR 1900 Assam 37 (DR). 

Art. 254 (2) — Effect oi S. 8. Bombay Act 

EX1 V of 1947 — Does not remove prohibitions 
imposed bv Central legislation — Forward con- 
tracts, dated 2Glh February, 1952. and S. 3 held 
illegal. See Roinbav Forward Contracts Control 
Act ( LX IV of 1947), S. 8. AIR 1955 Rom 35 (DR). 

Art. 254 — Legislation bv incorporation ■ — 

Cotton fabrics declared goods of special impor- 
tance — Imposition of sales lax under S. 5 ( 1 » . 
of Bengal Act VIII of 1944. in excess of 2 
per cent laid down in S. 15, of Central 
Act. was ultra vires, till the time the 


m excess ot 
15, of Central 
II the time the 
former section was amended to conform with 
latter section. See Sales Tax — Bengal Finance 
(Sales tax) Act (8 of 1941), S. 5 (1). (as it stood 
prior to its amendment bv Act XIII of 1959). 
AIR 1965 Cal 203. 

Arl. 254 (2) — Trial before City Sessions Court 

in West Bengal — S. 209 (4) Cri P. C. not appli- 
cable — Amendment bv \V. R. Act. XXVI of 1950. 
is valid. Sec Cr P. Code (1898), S. 269 (4). 1964 
(1) Cr IJ 30: AIR 1964 Cal 30 (DR). 

• Art, 254 — Hyderabad Legal Practitioners 

Act (6 of 1318 F), S. 3 — Civil P. C. (1908), O. 3. 

R. 1 — S. 3 is not good law either on the ground 
that it is an unreasonable restriction and also is 
void being inconsistent with O. 3, IL 1. See 
Hyderabad Legal Practitioners \< l (6 ol 1318 F.), 
S 3. AIR 1951 Hyd 140 (FR). 

Art. 254 — Travancore Corbin Vehicles Taxa- 
tion Act and Companies Act, 1913 — No conflit l 
between two Acts — Former is not bit by Art. 
254 — (Travancore-Cocbin Vehicles Taxation Act 
(XIV of 1950) Preamble l 1958 her LJ 413: 1958 
her LT 631: ILK (1958) her 666: 1958 Mad LJ 
(Cr) 813: AIR 1958 her 398 (399) ( IM R) (Pr 14) 

(DR). 

Arl. 254 — Scope of — Motor Vehicles Act 

(1939), S. 04 (2) (as Inserted by Madras Ael 
XXXI \ of 1954) and S. 04- A (as inserted by Cen- 
tral Act C of 1956) — Repugnancy in Stale Act., 

S. 04 (2) (Madras) and Central Art. (S. 64- A) — 
(Motor Vehicles Act (1939), Ss. 04 (2) (Mad) and 
64-A). 


Vehicles Taxa- nnney 


14) 

Act 

Act 


Sub section (2) of S. G4 introduced bv Madras 
Act (XXXIX of 1954) is not repugnant to S. G4-A 
inserted newlv by Central Act (C of 1956' and is 
therefore not void under Art 254 (1) ol the 
Constitution. It is quite possible for the Tribu- 
nal appointed under S. 64 and the State Trans- 
port Authority to 1 unction concurrently as revi- 
sional .authorities under S. 64 (2) (Mad i and S. 64-A 
respectively, the former over both the regional and 
I he Slate Transport Authorities and the latter 
over the Regional Transport Authorities, and hence 
test ol harmonious co-ex istence and simultaneous 
obedience is satisfied. 

1 he Act does not sav that the rovisional juris- 
diction is to be exercised only bv the Stale Trans- 
port Authority or give any indication that no 
other remedy than an appeal under S. 64 or a 
revision under S. 64-A is open to an aggrieved 
parly. AIR 1956 SC 676; 1956 SCJ 625 and AIR 1930 
Cal 628, Rel. on. The existence of concurrent 
powers of revision in two different authorities 
does not necessarily lead to conflicts and cbfli 
cullies. It is quite apparent that the Tribunal 
constituted under S. 61 which has powers of revi 
sion over both the Stale and the Regional Trans- 
port Authorities is the superior authority. That 
apart, administrative difficulties in the actual 
working o! the two provisions is no ground for 
bolding that they are mutually repugnant and if 
'inli dillicuttics do actually exist it is lor the 
ippiopri.de Legislature to resolve them bv repeal- 
ing one or the other ot l lie provisions 1957 Ker 
LJ 505: 1957 Ker LT 685: (1957) Mad LJ (Cri) 
052: AIR 1958 Ker 19 (21) (Ft A) (Prs 3, 4. 5). 

Arl. 254 — Scope — Nolil icaton under S. 3 

(2), M. P. Ollicial Languages Act — Validity — 
Not repugnant to any provision under Civil Proce- 
dure Code or Criminal Procedure Code or to Art 
254 ol the Constitution. See M. P. Ollicial Langu 
ages Act ( 1950), S. 3 (2). AIR 1959 Madh Pra 208 
(DR). 

Ail. 254 — Madras Children Act (4 of 1920» — 

Rules under S. 44. R. 7 — Offence committed bv 
juvenile — Exclusively triable by Court ol Session 

— Jurisdiction oi Juvenile Court to try accused 
not taken awav by S. 29 B. Criminal P, C — 
Procedure to be followed by Juvenile Court is 
that laid down lor summons cases — Procedure 
does not contravene Art. 14. Constitution of India 

— See Madras Children Act (4 ol 1920) — Rules 
under. S. 44. R. 7. AIR 1960 Mad 308. 

Arl. 254 — Provisions ol Ss. 28 to 32 of Mad- 
ias Prohibition Act are not repugnant to existing 
law. See Madras Prohibition Act (X of 1937), Ss 

28 to 32. 1954 Cr LJ 1521: AIR 1954 Mad 993 (DR). 

Arl. 254 (t) — S. 4 (2). Madras Prohibition 
Act, is not repugnant to Evidence Act. See Mad 
ras Prohibition Act (X ot 1937), S. 4 (2i. 1954 
Ci LJ 1521: AIR 1054 Mad 993 (DR). 

Art. 254 — Bombay Agricultural Debtors Relief 

\ct (28 of 19.39). S. 52 — Validity — No repug 
nancy with S. 48, C. P. Code. See Debt Laws — 
Bombay Agricultural Debtors Rebel Art (XXXIII 
ol 1939 . S. 52. AIR 1961 Mvs 259. 

— — Arl. 254 (2) — Repugnancy — Essential Sup 
plies (Temporary Powers) Act (1946) -- Orissa 
Essential Articles Control and Requisitioning (Tein 
p ora rv Powers) Act (1950) (XII ol 1951 i.'s. b — 
No repugnancy between two Acts. ILK (1956) Cut 
374: 22 Cut LT 375: 1956 Cr LJ 1334: AIR 1956 
Orissa 194 (198) (Pi E) (Pr 14) (DR). 

Art. 254 — Scope — Bihar Shops and Esta- 
blishments Act, 1953 (VIII of 1954). S. 26 (2) — 
Validity — It repugnant to existing law. See 
Bihar Shops and Establishments Act (1953) (VIU 
of 1954), S. 26 (2). AIR 1958 Pat 442 (I)R). 
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-—Art. 254, Sch. 7, List 3, Item 7 — S. 78, Bengal 
Irrigation Act — Validity — (Bengal Irrigation 
Act (III of 1876), S. 78) 

The determination of the water rate is not 
a matter of contract between the parties; it is 
an exercise of statutory power and, therefore, 
no question of repugnancy between S. 78 on one 
side and the provisions of the Indian Contract Act on 
the other arises. 1956 BLJR 383: AIR 1956 Pat 482 
(488) (Pt G) (Pr 13) (DB). 

— Art. 254 — Bihar Land Encroachment Act 
(XXXI of 1950) — Validity — [Limitation Act 
(1908) Ss. 28, 29], 

Provisions of Bihar Land Encroachment Act 
are certainly repugnant to the provisions of the 
Limitation Act, inasmuch as they completely ignore 
the law of limitation which prevails in this 
country. Limitation being the result of a statute 
law, no exemption or deviation from it can be 
recognised except what the statute itself provides, 
and in the impugned Act no exemption whatsoever 
is provided. 

If the title of the public in the so-called public 
land has been extinguished by efflux of lime, 
then that title cannot be revived when the Act 
does not expressly lay down that notwithstanding 
what is contained in the law of limitation, that 
title stands revived. The repugnancy to the Limi- 
tation Act is therefore apparent and real, and 
limitation is to be found in item No 13 of List 3 
of the Seventh Schedule. Even though the Amend- 
ing Act, bv which the opening words “subject to 
the provisions of any law for the time being in 
force in S. 2 (ii) were deleted, had received the 
assent ot the President, that is immaterial if the 
parent Act in which we find the artificial defini- 
tion of 'public property' and the stringent provi- 
sions of Ss. 3, 4, 5, 0 and 9 had not received the 
President’s assent. 

Art. 254 (2) of the Constitution will be fully 
applicable, and it will not he open to the Collec- 
tor to evict any man who has perfected his title 
to the subject-matter of the dispute bv being in 
possession of it for a period of twelve years. 
Brij Bhukan v. S. D. O., Siwan, 33 Pat 690: 
1954 BLJR 513: AIR 1955 Pal 1 (27, 28, 29, 
30) (Pt V) (Prs 19, 20) (SB). 

®“ 7 ~Aft. 254 — Bihar Land Encroachment Act 
iXXXI ol 1950) not inconsistent with Cr P Code. 
See Cr. P. Code (1898), S. 1 (2), and Ch. X. 

AIR 1955 Pat 1 (SB). 

Arts. 254, 246, Seh. 7 List II, Item 1 and 

List III, Hein 14 — S. 9, Punjab Security of the 
State Act — Validity — (Public Safety — Punjab 
Security of the State Act (12 of 1953), S. 9) — 
(Contempt of Courts Act (1952), Ss 3, 4). See 
Ibid, Art. 246. 1956 Cri LJ 1015: AIR 1956 Pun| 
169 (DB). 

Art. 254 (1) — S. 2, E. P. Act, XLVIII of 

1948 if inconsistent with provisions of Evacuee 
Property Act. See East Punjab Requisitioning of 
Immovable Property (Temporary Powers) Act 
(XLVIII of 1948), S. 2 (as amended bv E. P. Act 
XI of 1951). AIR 1954 Pun.j 241 (DB). 

Arts. 254 (1), 366 (10) — Government of Part 

C Slates Act (1951), S. 43 (1) — Section 43 (1) 
is void — Repugnancy of State law to existing law 
— • (Weekly Holidays Act, 1942) — See Ajmer 
Shops and Commercial Establishments Act (4 of 
1956), S..43 (1). AIR 1959 Raj 257. 

• Art. 254 — Repugnancy between two State 

laws. 

Repugnancy has to be founded on the impos- 
sibility of co-existence. The new grounds of 


disqualification added in S. 66 of the Travan- 
core- Cochin Hindu Religious Institutions Act, 1950 
will certainly affect persons convicted by a crimi- 
nal Court of offences involving moral turpitude 
and the members of the Legislature, but that does 
not necessarily mean that the two new grounds 
of disqualification are anything more than an ad- 
dition or supplement to the four that already 
existed in the Cochin Hindu Religious Institutions 
Act (1 of 1081) when the Constitution came into 
lorce. P. M. Bramadathan Nambooripad v Cochin. 
Devaswom Board, 1955 Ker LT 516: ILR (19551 
TC 741: AIR 1956 Trav-Co 19 (23) (Pt H) (Pr 
17) (FB). 1,1 ' 1 

® Arts. 254, 14 and 21 — Sales tax — Travail - 
core Cochin General Sales Tax Act (1125), Ss. 19 
and 21 S. 21 is not ultra vires the Constitution, 
Criminal P. C., or Evidence Act — Gist of offence 
• ^ is not validity of assessment, but 

is non-payment of tax within time — Thus there 
is no violation of Art. 14 or Criminal P. C., or 
Evidence Act — Criminal P. C. and Evidence Act 
apply to trial of offence under S. 19 — Ambit 
of offence is not thereby enlarged — AIR 1954 
Mad 833, Diss. from. See Ibid, Art. 14 1955 Cri LJ 
1289: AIR 1955 Trav-Co. 220 (FB) 


4, “Law made by Parliament”. 

® Art. 254 — Conflict between S. 15, Pay- 
ment of Wages Act and S. 54, Bombay Co-opera- 
tive Societies Act - To the extent that S. 54 of 
the Co-operative Societies Act imposes a bar on 
a proceeding being instituted under S. 15 of the 
Payment of Wages Act, it is repugnant — The 
provision in the Central Act (Payment of Wages 
Act) prevails — Application under S. 15 of the 
Payment of Wages Act — Not barred by S. 54 
oi the Bombay Act — Employee has cither remedy. 
Farkhundali Nannhay v V B Potdar, (1962) 4 
FLB 22: (1962-63) 23 FJR 79: ILR (1962) Bom 1: 
63 Bom LB 985: (1962) 1 Lab LJ 51: 1962 Nag 
LJ 106: AIR 1962 Bom 162 (165) (Pt C) (Pr 10) 
(FB). 

Art. 254 — Yindhya Pradesh Abolition of 

Jagirs and Land Reforms Act (11 of 1952), 
S. 6 (g) — Transfer of Property Act (1882), S. 58 
— Part C States (Laws) Act, 1950 — Conflict 
between provisions of S. 6 (g) of Abolition Act 
and S. 58 T. P. Act — Section 6 (g) not void 
after amendment of S. 22, Government of Part C 
States Act, in 1954 — “Law made by Parliament 
in S. 22, Explanation, as it stood prior to its 
amendment in 1954 — Part C States (Laws) Act 
1950, extending Transfer of Property Act to \ in- 
dhya Pradesh, whether covered. — See Govern- 
ment of Part C States Act (1951) (as amended in 
1954), S. 22. AIR 1961 Madh Pra 216. 


Art. 254 — Part C Slates (Laws) Act 1 30 of 

1950), S. 2 — Scope — Central Government not 
empowered to amend or modify Central Act 
already in force in Part C States — It also can- 
not achieve that result by extending law prevail- 
ing in Part A State which has modified or amend- 
ed Central Act — Provisions of S. 35, Stamp Ace 
(1899) as modified by S. 5, Indian Stamp (East 
Punjab Amendment) Act (27 of 1949) cannot be 
extended to Delhi. See Part C Stales (Laws) Ac 
(1950), S. 2. AIR 1965 Punj 279 (DB). 


Art. 254 — Rajasthan Premises (Control of 

Rent and Eviction) Act (17 of 19.*>0) (as amen e 
by Act 37 of 1957), S. 2 (1) and (2) — . C ?“ tr ?L 
rents in cantonment areas is within exclusive 
petence of Parliament - Act to that extent held 
ultra vires. See Ibid, Sch. X II. List 1, Entn 
AIR 1962 Raj 190 (DB). 


\ 

v 
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5. Law made by legislature of a Slate. 

• Arts. 254, 366 (22), Sch. VII, List II, Entry 

18 Orissa Private Lands of Rulers (Assessment 

of Rent) Act (XIII of 1958), S. 2 (b) — Defini- 
tion of Ruler in S. 2 (li) — Inconsistency with 
definition In Ar'. 366 (22) — Does not render 
Orissa Act invalid — Subject-matter of Act is dif- 
ferent and is covered by Entry 18 of List II. 

The definition oi the word Ruler’ prescribed 
by S. 2 (h) of the Orissa Act is wider than that 
prescribed by Art. 360 (22). The dependants of 
the Ruler and his relatives are not included in 
the latter definition, though they are expressly 
included in the former. But the definition pres- 
cribed by Art. 366 is intended for the purpose of 
interpreting the articles in the Constitution itself 
unless the context otherwise requires and so the 
argument that the definition of the word ‘Ruler’ 
prescribed bv the Act is inconsistent with the 
definition prescribed by Art. 366 (22*, has really 
no substance or meaning. Resides, it is fallaci- 
ous to assume that the Act has made any pro- 
vision in respect of Rulers as such. What the 
Act has purported to do is to authorise the levy 
of assessment and rent in respect of lands situa- 
ted in Orissa, these lands are the private lands 
of the Rulers as defined by S. 2 (h) and so, there 
is no doubt that the whole object of defining 
the word ‘Ruler’ is to specify and describe the 
lands in respect of which the operative provisions 
ol the Act would come into play. Once it is con- 
ceded, as it must be, that the Orissa Legislature 
was competent to pass the Act under Entry 
18 of List II of the Seventh Schedule, 
it is idle to suggest that the method 
adopted by the Act in describing the lands which 
are made liable to pay assessment, introduces any 
infirmity in the Act itself. Therefore, the conten- 
tion that the definition of the word ‘Ruler’ is 
inconsistent with Art. 366 (22) and that makes 
the whole Act void is without any substance. Rani 
Ratnaprova Devi v. State of Orissa. 1964 SCD 892: 
30 Cut LT 523: (1964) 6 SCR 301: AIR 1964 SC 
1193 (1199, 1200) (Ft B) (Fr 13). 

• Arts. 234, 246, Soli. 7, List II, Entry 11 and 

List 1, Entries 63, 64, 63 and 66 and List III Entry 

23 — Scope and interpretation of — Use of expres- 
sion Subject to” in List II, Entry 11 — Implica- 
tion of — Power to legislate with respect to 
medium of instruction — Extent of powers of 
State Legislature and Union — Gujarat Univer- 
sity Act (50 of 1949), S. 4 (27) Proviso (as 
amended by Act 4 of 1961) and S. 38 A — Pro- 
visions are not ultra vires of State Legislature — 
AIR 1962 Guj 88 (FR), Reversed. See Ibid, Art. 246 
AIR 1963 SC 703. 

Art. 234 — U. P. Sales Tax Act (XV of 1948), 

S. 2 (h) — Validity. Sec Sales Tax — U. P. Sales 
Tax Act (XV of 1948), S. 2 (h). AIR 1064 All 284. 

Art. 254 — Applicability — Memorandum of 

appearance bv standing counsel — Stamp duty — 
Art. 254 applies to a law made by the Parlia- 
ment, which the Parliament is competent to enact. 
Matters of court-fee occur as item No. 3 in List 
II in Sch. 7 which is within the exclusive jurisdic- 
tion of a State See Civil Procedure Code (1908), 
O. 27, IL 9. AIR I960 All 588. 

Art. 254 — Tenancy Laws — U. P. Zamindari 

Abolition and Land Reforms Act (1 of 1951), 

S. 1. Act not invalid. See Tenancy Laws — U. P. 
Zamindari Abolition and Land Reforms Act (1 of 
1951). S. 1. AIR 1932 All 88 (DR). 

—Art. 254 (2) — Constitutionality of Madras 
Livil and Village Courts (AmendmcnO Act (XVI 
of 1951). See Madras Civil and Village Courts 
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(Amendment) Act (XVI of 1951), S 1 AIR 1959 
Andh Pra 3 (DB). 

—Art. 254 (2) — Scope and efTect of — Validity 
ol Ss. 13 and 14, Assam State Road Transport Act 
See Assam Slate Road Transport Act (XXX oi 
1954), S. 13. AIR 1957 Assam 139 (DB). 

Arts. 234 (1). 367 (2) — “Law made by the 
Legislature of a State” — Bombay Forward Con- 
tracts Control Act (LXIV of 1947). 

Essential Supplies (Temporary Powers) Act 
(1946i. though a pre-constitution legislation, was 
adopted bv the Parliament after the coming into 
force ol the Constitution. The provisions of the 
Act read with the Cotton Control Order (1950. 
issued under S. 3 of the Act and the Notification 
issued by the Textile Commissioner on 16-7-1953 
under Cl. 6 of the Cotton Control Order (1950 
relaxing the prohibition placed on contracts in 
cotton would he ‘a law made by Parliament' with- 
in the meaning of Art. 254 (1) : AIR 1954 SC 465, 
I* oil. The expression a law made bv the Legisla- 
ture of State’ in Art. 254 (1) and Art. 367 (2 
refers to a post-Constitution law. The question 
of repugnancy between a law made bv a Pro- 
vincial Legislature, before the Constitution and 
a law made by Parliament cannot he decided un- 
der Art. 254: AIR 1954 SC 311, Foil. AIR 1956 
Madh B 199, Rel. on.; AIR 1955 Bom 35 and AIR 
1954 SC 752, Dist. Provision in Cl. 21 of the Ada- 
ptation of Laws Order (1950) cannot confer on the 
Court any power to construe Art. 254 with a 

view to bringing an Act passed bv the Provin- 
cial Legislature before the Constitution within 
the four corners of Art. 254. ‘State Act' in Cl. 
(59) of S. 3 of the General Clauses Act (1897) 
does not mean an Act passed bv a Provincial 
Legislature before the Constitution though the 
Legislature is continued as the Legislature of the 
State after the Constitution. Hence, the Bombay 
Forward Contracts Control Act (LXIV of 1947. 
cannot he held to he “a law made by the legis- 
lature of a State” within the meaning of Art. 254 

(1) ; and therefore S. 8 of the Bombay Act can- 
not he held to he void and inoperative on the 
ground of the same being repugnant to the Noli- 
fixation issued hv the Textile Commissioner on 
16-7-1953. ILR (1960) Bom 600: 62 Bom LR °77- 
AIR 1960 Bom 532 (535 to 539) (P» A) (Prs to’ 

12 to 15, 17) (DB). 

Art. 254 — Houses and Rents — West Ben- 
gal Premises Tenancy Act (XII of 1956), Ss. 16 

(2) and 30 (5) — Constitutional validity —Pro- 

visions are not ultra vires. See Houses and Rents 
— West Bengal Premises Tenancy Act (XII of 
1956), S. 16 ( 2 1 . (’62) 66 Cal WN 757. 

Arts. 254 and 245 — (Government of India 
Act (1915), S. 79) — Power of local Legislature to 
make law — Extent of its extra-territorial juris- 
diction. Sec Ibid, Art. 245. AIR 1956 Cal 216 
(DB) . 

Art. 254 — Repugnancy. See Tenancy Laws— 

Jammu and Kashmir Rig Landed Estates (Ab- 
olition' Act (20071, Preamble. AIR 1953 J and 
K 25 (DR). 

Art. 254 — M. B. Muafi and Inam tenants and 
sub-tenants Protection Act — Validity. Sec Ten- 
ancy Laws — M. R. Muafi and Inam Tenants and 
Sub tenants Protection Act (XXXII of 1951) s 

4. AIR 1937 Madh R 63 (DB). 

Arts. 254, 24. », 24G, Scb. 7, List I, Entry 59 
List III, Entry 19 — Section 9 (a). Opium ‘ Act 
(1878 . as^ amended by Madhya Bharat Act 
(1.) of 19a5^ — Validity — Provision is govern- 
ed hv Sch. 7, List III, entry' 19 and is intra vires 
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State Legislature. See Ibid, Art. 245. AIR 1961 
MP 13. 

(Overruled on another point in AIR 1963 MP 

337. J 

Art. 254 — Industrial Disputes (.Madras Am- 
endment) Act (12 ol 19491, S. 5 — Validity 

— Government of India Act (1935), S. 107. See 
Industrial Disputes Act (1947), S. 5. 1952 Cri LJ 
744: AIR 1951 .Mad 191 (DB). 

Art. 254 — Applicability — Conditions for — 
Mysore Police Act (5 of 1908). S. 40 — Not invalid 
on ground of repugnancy with S. 144 Criminal 

P • c. 

The validity ol S. 40, Mysore Police Act can- 
not be challenged on ground of repugnancy with 
S. 144 Criminal P. C. For invoking Art. 254 
of the Constitution the competing provisions of 
law must be with respect to one of the matters 
enumerated in the concurrent list and there 
must be repugnancy between them, neither of 
these conditions are satisfied. 

W hereas the subject of criminal procedure is 
a concurrent subject being entrv 2 in the Con- 
current List, the topics dealt with in the Mvsorc 
Police Act are exclusively Stale subjects, viz., 
public order and police set out in the firs! two 
entries in the Stale List. There is or may be a 
certain amount of overlapping between the ideas 
covered by S. 144 of the Code of Criminal Pro- 
cedure and S. 40 of the Mysore Police Act. Hut. 
then, so long as such a law is in its pith and 
substance one within the exclusive competence of 
a State Legislature, such overlapping as there may- 
be between any of its provisions and S. 144 of 
the Code of Criminal Procedure may not amount 
to any such extensive encroachment into a field 
which is not its own as to render the law invalid 
or incompetent. 1962 Mys LJ (Supp) 411. 

Art. 254 — Law made by Parliament and 

State Law — Repugnancy in — Bombay Village 
Panchayats Act falls under Sell. VII, List II, 
Entry 5 and not under List III, Entry 2 — Art. 
254 cannot apply. See Ibid, Sell. VII, List II, 
Entry 5. 1961 (2) Cr LJ 789 : AIR 1961 Mys 257 

(DB). 

Art. 254. Sell. 7, List 2, Entries 54, 64, 65 — 

Mysore Sales Tax Act, S. 22 — Constitutional 
validity — S. 22 is not ultra vires of Art. 14 of 
Constitution or Criminal P. C. — (Criminal P. C. 
(1898), Ss. 1 (2), 5) — AIR 1954 Mad 835, Diss. 
from. See Sales Tax — Mvsorc Sales Tax Act 
Act (46 of 1948), S. 22. AIR 1958 Mys 143. 

• Art. 254 (1) — Mysore Chief Court Act, 

S. 15 (3) — Validity. Sec Ibid, Art. 225. AIR 

1955 Mys 65 (FB). 

Art. 254 — Bihar Sales Tax Act (IX of 1959), 

S. 20A — Validity — Dealer has no right to 
challenge its validity on ground of violation of 
Art. 19 (1) (f) of the Constitution — S. 20-A is 
valid and intra vires the Stale legislature. See 
Ibid, Art. 19 (1) (f). AIR 1966 Pat 54 (DR). 

Art. 254 — Sales Tax — Bihar Sales Tax Act 

(11 of 1947), S. 2 (c)— Validity. Sec Sales Tax— 
Bihar Sales Tax Act (XI of 1947), S. 2 (c). AIR 

1953 Pat 87 (DB). 

(Reversed on another point in AIR 1955 SC 

661.1 

Arts. 254. 13, 246, 265 and Sell. 7, List II, 

— Punjab Urban Immovable Properly Tax Act 
(1940), Ss. 1 and 3 — Not ultra vires the Consti- 
tution. See Punjab Urban Immovable Property 
Tax Act (XVII of 1940). AIR 1963 Punj 354 
(DB). 

Art. 254 (1), Sell. VII, List II, Item 3, List 

III, Item 13 — Conflict between existing law and 


law made by Slate Legislature — Rajasthan Civil 
Courts Law (Extension) Act (II of 1957) falls un- 
der List II, item 3 of the Sch. VII and not under 
List III, item 13 — Does not conflict with Ajmer 
Courts Regulation (IX of 1926) — Is intra vires— 
Rajasthan Civil Courts Laws (Extension) Act (II 
of 1957) — Ajmer Courts Regulation (IX of 1926). 

The purpose and the object of the Rajasthan 
Civil Courts Laws (Extension) Act (II of 1957) 
extending Rajasthan Civil Courts Ordinance (VII 
of 1950) to Ajmer area of the State was to bring 
the Courts existing in the Ajmer area in line 
with the pattern which stood established in the 
rest of this Stale. Therefore, in its pith and 
substance the legislation fell within item No. & 
of the State list and, had essentially nothing to do 
with item No. 13 of the Concurrent List, though 
some of the matters provided thereunder might 
appear slightly to trench upon the field of item 
No. 13 of the Concurrent list also. There was 
thus no question of any real conflict between the 
“existing law" and Act IX of 1926 as applicable 
to the former Stale of Ajmer. Art. 254 did not 
adversely aired the Act of 1957 and the same was 
perfectly constitutional and intra vires of the 
Legislature of the Stale. AIR 1951 SC 69 : AIR 
1959 SC 544 : AIR 1957 SC 297, Rel. on. ILR (1960) 

10 Raj 1678. 

Art. 254 (1), Sch. VII, List II, Item 3 — Raja- 
sthan Premises (Control of Rent and Eviction) 
Act (1950), S. 22 — Validity — (Civil P. C. (1908), 

S. 100). See Houses and Rents — Rajasthan Pre- 
mises (Control of Rent and Eviction) Act (17 of 
1950), S. 22. AIR 1954 Raj 252. 


Art. 254 (1) — Applicability. See Houses and 

Rents — Rajasthan Premises (Control of Rent 
and Eviction) Act (XVII of 1950), S. 6 . AIR 1954 
Raj 252 (DB). 

Art. 254, Sch. 7, List II, Item 3 and List 

III, Item 13 — Repugnancy — S. 12 (4) of Saura- 
shtra Act (XXII of 1951) not void on ground of 
repugnancy to provisions of Civil Procedure Code 
— (Houses and Rents — Saurashtra Rent Control 
Act (XXII of 1951), S. 12 (4)) — (Civil Procedure 
Code (1908), S. 4 (1) and O. 11, R. 21). 

Section 12 (4) of Saurashtra Act imposes upon 
tenants the obligation to deposit in Court such 
amount as may appear to the Court to be reason- 
ably due as arrears. The pith and substance of 
the Act is within the State’s legislative competence 
and is listed as item 3 in the State List. This pro- 
vision is in the interest of the landlord and its 
validity cannot be questioned. The impugned 
clause as well as other procedural provisions 
should be regarded as adjunct to the primary ob- 
ject of the Act and within the legislative compe- 
tence of the State Legislature. The impugnei 
penal clause is saved by S. 4 (1), Civil Proce- 
dure Code and no exception can he taken to ii 
on the ground that it is repugnant to any ot tne 
provisions of the Civil Procedure Code and u 
hit bv Art. 254 (1) of the Constitution. AIR 
FC 27: AIR 1950 FC 59 and AIR 1 9, >4 Pat 9<, 
Applied. 9 Snu LR 199: AIR 1956 San o» (61. 
62} (1*1 C) (Pr 6) (DB). 


Art. 254 — Applicability lo Part C Slates - 

Repugnancy between Government of Part L siau 
Act and Parliamentary legislation — t fleet — *• 
P. Act XI of 1953 Is not void under Art 2;>4 (U 
(Tenancy Laws - V. P. Abolition of Jag rs and 

Land Reforms Act (XI of 1953 ). Ss. 1 an 
Government of Part C States Act (19ol), Sietion 


21 , 22 ). 

In Art. 
laturc of 
part nor 


254 (1) the words used are “the Legis- 
a State". The heading neither of he 
of the Chapter contains any indicalioi 
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of a restriction of the general meaning; part XI 
is called ‘the relation between the Union and 
the States obviously including those in Part C 
Further, the very fact that Art. 254 (2) expressly 
refers to a Part A or 13 States shows that the 
general statements in the first clause was meant 
to include Part C Slates as well. 

Under Ss. 21 and 22 of the Act XLIX of 1951 no 
repugnant legislation on a concurrent subject can 
at all be made by a Part C legislature; it will 
have to go to the Parliament itself. In the event 
of repugnancy to existing law on a concurrent 
subject the State enactment will be void. 

If the State legislation supplements and does 
not in effect repeal, then if even it is on the same 
concurrent subject there is no repugnancy. 

Held, that there was no repugnancy between 
the U. P. Abolition of Jagirs and Land Reforms 
Act, 1953 and any of the Parliamentary legisla- 
tion and hence the Act was not void under .Art. 
254 (1). 

Held, further that inasmuch as S. 37 of the V. 
P. Act XI of 1953 makes the decision of the Land 
Reforms Commissioner final subject only to an 
appeal provided by S. 32 and ousts the jurisdic- 
tion of Civil Courts, it contravenes pro\hi.,ns 
of S. 9 C. P. Code, and is to that extent ultra 
vires the V. P. State legislature under S. 22 of 
the Government of the Part C Stales Act, 1951 
AIR 1954 Vin P 24 (28, 30, 31) (Pt E) (Prs 2L 
22, 37). 

0. Order by Stale Governor, 

Ait. 254 (2) — Law made by Legislature of 

Stale — Orissa Iron and Steel Products (Control 
of Prices and Distribution) Order (1951). 

If statutory rules and orders are validlv 
made in exercise of the powers conferred by a 
statute, they lor all practical purposes have the 
same effect as if enacted in that statute. Hence 
the Orissa Order is a law made by the Orissa 
Legislature for the purpose of Art. 251 (2). ILR 
(1956) Cut 374: 22 Cut LT 375: 1950 Cr LJ 

1334: AIR 1950 Orissa 194 (197) (Pt IS) (Pr 10) 
(OR). 

7. Existing law. 

• - Art. 254 — Mysore House Rent and Ac- 

commodation Control Order (1948), Cls. 9 (II. 
16 — Applicability — Effect of application of 
T. P. Act to Mysore State — Order saved as ex- 
isting law under Art. 372 and not affected by 
repugnancy under Art. 254 of t he Constitution — 
Non-compliance with Cls. 9 (1) and 16 — Affects 
power of Court to execute decree for possession. 
Sec Houses and Rents — Mysore House Rent and 
Accommodation Control Order (1948), Cl 
9 (1). AIR 1961 SC 272. 

Art. 254 — 'Existing law/ 

The ’existing law' contemplated by Art. 254 
includes a State enactment. 1955 Kcr LT 510 : 

ILR (1955) TC 741 : AIR 1956 Trav-Co 19 (23) 
(Pt G) (Pr 15) (DR). 

8. “With respect to one of the matters enumerated 

in the Concurrent List/’ 


• Art. 254, Sell. 7, List 3, Item 22 — Raja- 

sthan Industrial Tribunal (Constitution and Pro- 
ceedings) Validating Act (1959), S. 2 — Tribunal 
originally constituted under S. 7 of Industrial 
Disputes Act, before its amendment in 1956 — Re- 
ference made between 10-3-1957 and 15-4-1959 — 
Effect of passing of validating Act — Constitution 
of Tribunal and reference validated by S. 2 — 


\ct is validly enacted 
— Industrial Disputes 


and prevails in Rajasthan 
Act (1917) (as amended in 


1956), S. 7-A. See Rajasthan Tribunal Constitution 


and Proceedings) Validating V I 1959), S. 2. AIR 

1904 SC 444. 


* *^ r L 254 — Scope — Repugnancy between 
Central Act and Provincial Act — Provincial Act 
to prevail. See Government of India Act (1935), 
S. 107 (2). AIR 1961 SC 823. 

• A| L 254 (2) — U. P. Sugarcane (Regulation 

of Supply and Purchase) Act (XXIV of 1953) — 
If repugnant to Industries (Development and Re- 
gulation) Act ( L X V of 1951) (as amended by 
Act (XXVI of 1953) and to Essential Commodi- 
ties Act (X of 1955).) 

The articles or class of articles relatable to the 
scheduled industry, in S. 18-G, Industries (Deve- 
lopment and Regulation) Act (LXV of 1951) (as 
amended by Act XXVI of 1953) were finished pro- 
ducts and not raw materials for the manufacture 
or production ol the articles or class of articles 
in the scheduled industry. Sugarcane which is 
the raw material for the manufacture or produc- 
tion of sugar could, therefore, not be included in 
•he category of the article or class of article rela- 
Ldde to the sugar industry. Section 18-G there- 
fore, did not cover the field of sugarcane and the 
Central Government was not empowered bv the 
introduction of S. 18-G by Act XXVI of 1953 to 
legislate in regard to sugarcane. The legislative 
powers ol the Provincial Legislatures in regard to 
sugarcane were not affected. The field was dear 
for the operation of State legislation and there 
was no repugnancy at all between Act LXV of 
1951 and the L. P. Sugarcane (Regulation of 
Supply and Purchase) Act (XXIV of 1953'. 

Similarly, there is no repugnancy whatever be- 
tween the provisions ol the Essential Commodi- 
ties \rt i\ of 1955) and the impugned Act and 
the Rules framed thereunder as also the U. P. 
Sugarcane Regulation ol Supply and Purchase 
Order. 1951 do not trench upon the field covered 
by .\< t X ot 19 . k). I here being no repugnancy at 
all, therefore, no question arises of the operation 
of Art. 254 (2) of the Constitution and no provi- 
sion ot the impugned Act and the Rules made 
thereunder is invalidated bv auv provision con- 
tained in Act LXV ol 1951 as amended bv Act 
XXVI ol 1953 or Act X of 1955 and the Sugar- 
cane Control Order. 1955. issued thereunder. Tika 
Ram ji v. State ol Uttar Pradesh, 1956 SCA 979 : 
1956 SCR 393: 1956 All WR (HC) 657: 1956 SCJ 
625 (SC) : AIR 1956 SC 676 (700, 701, 702, 703, 
704) (Pt C) (Prs 34, 36). 


• Art. 254 (2) — Principle embodied in. 

The important thing to consider with reference 
to Art. 254 (2) is whether the legislation is “in 
respect of the same matter ". If the later legisla- 
tion deals not with the matters which formed 
the subject ol the earlier legislation but with other 
and distinct matters though ol a cognate and 
allied character, then Art. 254 (2) will have no 
application. The principle embodied in S. 107 
(2), Government of India Act 1935 and Vrt. 254 
i — 1 , Constitution of India is that when there is 
legislation covering the same ground both by the 
Centre and bv the Province, both of them being 
competent to ena< t the same, the law of the 
Centre should prevail over that of the State, 
/averbhai v. State of Bombay. 1954 SCJ 851 : 
1954 Cr LJ 1822 : 1954 SCA 1295 : 1955 All WR 
(Sup) 1 : 1955 SCR 799 : 57 Rom LR 589 : AIR 
1954 SC 752 (757) (Pi R) (I>r 8). 

• Art. 254 ( 2) — Legislation by Parliament 

and Slate ‘in respect of the same matter’ — Rule 
of construction — (Essential Supplies (Temporary 
Powers) Ad (1946) (as amended by Aet LI I of 
1950), S. 7) — j Bombay Essential Supplies (Tem- 
porary Powers) and the Essential Commodities 
and Cattle (Control) (Enhancement of Penal- 
ties) Act (XXVI of 1947), S. 2.). 


1424 


CONSTITUTION OF INDIA (1950), Art. 254, Note 8 


Section 7 of the Essential Supplies (Temporary 
Powers) Act, 1942 is a comprehensive Code cover- 
ing the entire field of punishment for offences un- 
der the Act graded according to the commodities 
and to the character of the offence. The subject 
-of enhanced punishment that is dealt within 
the Bombay Essential Supplies (Temporary 
Powers) and the Essential Commodities and Cat- 
tle (Control) (Enhancement of Penalties) Act 
(XXXVI of 1947) is also comprised in the Essen-, 
tial Supplies (Temporary Powers) Act, 1946 (as 
amended by Act LI l of 1950), the same being 
limited to the case of hoarding of foodgra»ns. 
Hence S. 7 of the Central Act is a Legislation in 
respect of the same matter as Bombay Act XXXVI 
of 1947. 

The question of punishment for contravention 
of orders under the Essential Supplies (Temporary 
Powers) Act both under Bombay Act XXXVI of 
1947 and under Central Act LI I of 1950, consti- 
tutes a single subject-matter and cannot be split 
up. On this principle rests the rule of construc- 
tion relating to statutes that “when the punish- 
ment or penally \s altered in degree but not in 
kind, the later provision would be considered as 
superseding the earlier one”. (1937) 1 KB 51S, 
Foil. Majority view in AIR 1953 Bom 371. 
Affirmed. Zaverbhai v. Stale of Bombay, 1954 
SCJ 851 : 1954 Cr LJ 1822 : 1954 SCA 1295 : 1955 
All W'R (Supp) 1 : 1955 SCR 799 : 57 Bom LR 589: 
AIR 1954 SC 752 (757, 758) (Pt C) (Prs 9, 
10 ). 

Art. 254 and Sell. VII, List 3, Entry 13 — C. P. 

Code (1908). S. 102 — Amendment by U. P. Act 
XXIV of 1954 — Scope and effect of. 

The State amendment made in 1954 to S. 102, 
C. P. Code, by U. P. Act (XXIV of 1954) is not 
in any manner affected by the amendment made 
to that section by Parliament iti 1956 by Central 
Act LXVI of 1956. Hence, so far as the Stale 
of Uttar Pradesh is concerned, no second appeal 
Jies in any suit of the nature cognizable by Courls 
of Small Causes when the amount or value of 
the subject-matter of the original suit does not 
exceed Rs. 2,000. ILR (1961) 1 All 287 : 19G1 All 
LJ 4: 1961 All \VR (HC) 77: AIR 1961 All 320 
(321) (Pt A) (Pr 10). 

[Overruled in AIR 1962 All 299.] 

• Art. 254 (2) — Repugnancy between State 

and Central Legislation. See U. P. Industrial 
Disputes Act (XXVIII of 1947), S. 3. AIR 1954 
All 538 (FB). 

[Reversed on another point in AIR 1961 SC 
420.1 

Art. 254 — The question of occupied field is 

absolutely irrelevant when the Court is concern- 
ed with Lists I and II and with the concurrent 
List. See Ibid, Art. 246. AIR 1960 Andh Pra 
115 (DR). 

Art. 254, Sell. 7, List 3, Entry 5— In order to 

attract this Article, the pre-condition is, the law 
must be with respect to “one ot the matters en- 
umerated in the concurrent list." See Tenancy 
Laws — Ilvderabad (Abolition of Jagirs) Regula- 
tion (1358, Fasli), S. 21 (2). 1960 Andh LT 1 

(DB). 

Art. 254 (2) — Applicability. 

If any subject falls within any of the items 
catalogued in List III, Art. 254 (2) comes into plav. 

(1959) 1 Andh \YR 161 : ILR (1958) Andh Pra 
740: AIR 1959 Andh Pra 3 (6) (Pt B) (Pr 11) 
(DB). 

Art. 254 (2) — Topic outside purview of sub- 
jects catalogued in List III — Conflict between 
Slate and Central enactments. 


In regard to matters included in the State list, 
even if there is any inconsistency between the 
Provincial and Central enactments, the former 
will supersede the latter. The conflict must exist 
with respect to an existing law within the con- 
current list. If the topic is outside the purview 
of the subject catalogued in List III, the Provin- 
cial statute docs not yield to the Central one; on 
the other hand, it takes effect in spite of the 
conflict between the two. ILR (1958) Andh Pra 
740 : (1959) 1 Andh WR 161 : AIR 1959 Andh 
Pra 3 (6) (Pt E) (Pr 14) (DB). 

Arts. 254 (2) and 246 — Doctrine of occupied 

field — Test of repugnancy. 

As far as our Constitution is concerned, the 
doctrine of occupied field cannot be applied, if 
that doctrine means that if Parliament legis- 
lates on a particular subject and thereby 
occupies the field, the State Legislature is 
completely debarred from legislating on the 
same subject. The very fact that a parti- 
cular subject is in the Concurrent List means 
that both Parliament and the Stale Legislature 
are entitled to legislate with regard to that subject. 
Therefore, Parliament cannot exclude or oust 
the State Legislature merely by legislating on any 
particular subject. Our Constitution clearly re- 
cognises, the right of both Parliament and the 
State Legislature to legislate concurrently with re- 
gard to a subject mentioned in the Concurrent 
List, and, therefore, the doctrine of repugnancy 
to be applied in India is not so stringent as would 
be applied in other countries where the constitu- 
tional position is different. The repugnancy that 
has got to be found is the repugnancy in the 
actual provisions of the two laws and not with 
regard to the subject-matter of the two laws. There- 
fore, the proper test is whether effect can be 
given to the provisions of both the laws or whe- 
ther both the laws can stand together. If effect 
cannot be given to both the laws and both the 
laws cannot stand together, then the law made 
by Parliament must prevail as against the law 
made by the State Legislature. AIR 1939 FC 74, 
Rel. on. 37 Com WLR 466: AIR 1953 Pat 14 (FB), 
Ref. 55 Bom LR 387 : 1953 Cr LJ 1602 : ILR 
(1954) Bom 117: AIR 1953 Bom 371 (382) (PtB) 

(Pr 34) (DB). % . , 

Art. 254 — • Bengal Finance (Sales Tax) Act 

(1941), S. 2 (b), (d) (g)— Rules under S. 36 (U — 

R. 2 — Validity — Building contracts — Nature 
of — . Supply of materials by contractor under 
lump sum building contract whether amounts to 
sale of goods. See Sales Tax — Bengal rin 
ance (Sales Tax) Act (VI of 1941) (as amended 

bv Act (XIX of 1954), S. 2 (b). AIR 1957 Cal 
283. 

Art. 254 (2)— Government of India Act (1935). 

S. 107 (2) — Factories Act (1948), Ch. VIII, Bom- 
bay Industrial Relations Act, 1946 (11 of •)' 
Sch. II; Items 9, 11 - Validity of Bombay Act 
— Factories Act and Bombay Act occupy din 
rent fields and deal with separate subjects — * 
repugnancy between them — Provisions a 

leave with wages in Bombay - not TI V p K n954) 
repugnancy. (1964) 5 Gu. LR 705 : 

Gu| 841 : (1965) 1 Lab LJ 567 : AIR 1965 GuJ 112 

(128, 129) (Pt G) (Pr 22) (DB). 

Art. 254 — Test of repugnancy - City J 

provement Board Regulations (Hyderabad), H- 

R. 21 Is not repugnant to S. 106, l. r. . 

S. 9, Civil Procedure Code. 

To attract the application of Art. -54 <£ f j 

iTS- 
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for both the laws to stand together, and that 
obedience to one should necessitate the contraven- 
tion of the other. The Stale law, only when it 
thus impairs or detracts from the operation of 
the Central Act, and will be void to that extent. 
If both the laws can be obeyed at the same time 
there is no repugnancy. R. 21, City Improvement 
Board Regulation empowers the Superintending 
Engineer to get a tenant evicted without seeking 
eviction from the Rent Controller or the Civil 
Court. This cannot be said to be repugnant to 
S. 106, T. P. Act, because that section expressly 
confines its application to cases where there is 
no 'contract or local law or usage to the cont- 
rary'. It cannot be said to be inconsistent either 
with S. 9, Civil Procedure Code because in that 
section also suits cognizance of which is either 
expressly or impliedly barred are exempted. ILK 
(1955) Hyd 737 : AIR 1956 Hyd 10 (12) (Ft B) 
(Pr 3) (i)B). 

Art. 254 — Hyderabad Jaglrdars Debt Settle- 
ment Act (XII of 1952) — Validity. 

The C. P. Code, does not cover the same field 
as the Jagirdars Debt Settlement Act, and accord- 
ingly the provisions of the Act cannot become 
void on the ground of repugnancy. ILR ( 1 9.>5) 
Hyd 510: AIR 1955 Hyd 194 (200) (Pt D) (IT 28) 

(DR). 

Art. 254 — Conditions for application of 

Article. 

The article relates to inconsistencies that may 
exist between the laws made by Parliament and 
the laws made by the Legislatures of the State, in 
respect of a matter which is enumerated in the 
Concurrent List and it is not applicable in res- 
pect of a matter which comes within the scope 
of State List :AIR 1957 SC 297, Rcl. on. 1961 Ker 
LT 470: (1961) 2 Ker LR 168: 1961 Ker LJ 504: 
ILR (1961) 2 Ker 340. 

Art. 254 — Pre-Constitution Laws — Bombay 

Industrial Relations Act (XI of 1947) (as adapt- 
ed In M. B.), Ss. 27-A, 32, 33 and 97 — Industrial 
Disputes Act (1947) does not prevail as against 
Stale Act — Applicability of Art. 254. 

Art. 254 (1) is intended to deal with a case 
where both the Legislature of a State and the 
Parliament legislate with respect to one of the 
matters enumerated in the concurrent list. The 
Bombay Industrial Relations Act adapted by 
the Legislature of the United State of Gwalior, 
Indore and Malwa by Act No. XXXI of 1949, was 
a pre-Constitution legislation and cannot be held 
to be law made by the Legislature ot a State tor 
the purpose of applving Art. 254. AIR 19. >4 SC 
311, Rel. on. The law made by the Parliament, 
viz., the Industrial Disputes Act, cannot by us- 
ing the provisions of Art. 254. CL (1) and Cl. (2), 
override the impugned provisions of the Bombay 
Industrial Relations Act. 

Further, the effect of the impact of Art. 254 
(2) of the Constitution is that the provisions of 
the law made by the State will prevail in State 
notwithstanding any repugnancy that may exist 
between that law and the law made by the Parli- 
ament. There is no direct conflict between the 
provisions of the Bombay Industrial Relations 
Act and the Industrial Disputes Act. 1956 Madb 
BLJ 826: Madh BLR 1956 Civil 271: ILR (1956) 
Madh B 353: AIR 1950 Madh B 199 ( 204, 205) 
(Pt B) (Prs 37, 38-a, 41, 48, 49) (DB). 

Art. 254 — Madhya Pradesh Tendu Patta 

(Vyapar Viniyaman) Niyamavali Sanshodhan 
Adhyadesh (1965), (Ordinance No. 3 of 1965), S. 3 
— Constitutional validity — Ordinance is not in- 
valid — It finals with a subject specified in the 

[\o\ 4.] Fo, D. 90. 


State List (Entry 19) and does not attract Art, 
254 of the Constitution. See Madhya Pradesh Tendu 
Patta (Vyapar Viniyaman) Niyamavali Sansho- 
dhan Adhyadesh (1965), (Ordinance No. 3/65), 

S. 3. 1965 MPLJ 994: AIR 1966 Madh Pra 119 
(DB). 

Art. 254 — M. B. Official Language Ac* 

(LXMI of 1950), S. 2 — Civil Procedure Code 
(1008), S. 137 (3) — No inconsistency between 
Official Language Act and Civil Procedure Code 
— Even assuming some inconsistency, S. 137 (3) 
will prevail. 

The Official Language Act is not a measure en- 
acted solely for the subordinate Courts. It de- 
clares Hindi as the official language for all pur- 
poses in all the departments of the State of 

Madhya Bharat. There is no inconsistency bet- 
ween Official Language Act and sub-s. (3) of 
S. 137, Civil Procedure Code. The Official Langu- 
age Act does not prohibit the use of English al- 
together for purposes for which English was 
being used immediately bet ore the commencement 
of the Constitution. S. 137 of (lie Code while 
recognising Hindi as the language of the Court 

permits the optional use of English for purposes 
mentioned in sub-s. (3). Even if it is taken that 
there is some inconsistency, the provisions of 
sub-s. (3) of S. 137 will prevail under Article 
254 (1) inasmuch as "civil procedure, including 
all matters included in the Code of Civil 

Procedure at the commencement of tho 

Constitution" is one of the matters enumerated in 
the concurrent list. 1957 Jab LJ 22 : 1957 MPO 
42: AIR 1957 MP I (4) (Pf C) (Pr 6). 

Art. 254 — Repugnancy of Stale law to Union 

law. 

Under Art. 254, any question of repugnancy can 
arise only as between a law made by the Legis- 
lature of a State in regard to a matter in the Con- 
current List, and a law made by Parliament in 
regard to the same subject in the Concurrent List 5 
no question of repugnancy under Art. 254, could 
arise in respect of a law made by the Legislature 
of a State in regard to a subject falling entirely 
within the State List and the State Legislature ii 
acting whollv within its powers under the State 
List. AIR 1947 PC 72, Rel. on. 36 Mys LJ 61 2 
1958 Cr LJ 1327 : (1958) 9 STC 714: 1958 Mad 

LJ (Cr) 536: ILR (1958) Mys 74: AIR 1958 My* 

143 (145) (Pt A) (Pr 6) (DB). 

Art. 254 — Repugnancy — Doctrine of oc- 
cupied field — Bihar Mica Act, 1947 (X of 1948) — - 
Validity — Act, if repugnant with Mica Control 
Order. See Bihar Mica Act, 1947 (X of 1948), 
S. 6 (6). AIR 1958 Pat 496 (DB). 

Art. 254 — ‘With respect to one of the 

matters enumerated In the concurrent list’ — • 
Meaning of — State law relating to different sub- 
ject-matter — Validity — (Administration of Eva- 
cuee Properly Act (1950), Ss. 4 and 12) — . 
(Houses and Rents — Bihar Buildings (Lease, 
Rent nnd Eviction) Control Act (III of 1947), S*. 
4, 5, 8 and 11). 

If there is any inconsistency between the law 
passed by Parliament and the law passed by the 
State Legislature, the general rule as meant by 
Cl. (1) is that the law of Parliament shall pre- 
vail. Cl. (2) applies only to a case where the 
law made by the State Legislature with respect 
to one of the matters in the Concurrent List con- 
ains any provision repugnant to the earlier law 
made by Parliament with respect to the sam# 
matter. 
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Since the Central Act XXX of 1950 as subsequ- 
ently amended and Bihar Act III of 1947, as sub- 
sequently amended, relate to different matters 
enumerated in the Concurrent List, Art. 254 (2} 

of the Constitution can have no application.' 

Held, on facts the provisions of the Bihar Act, 
viz., Ss. 4, 5, 8 and 11 were repugnant to the 
provisions of Ss. 4 and 12 of the Central Act and 

therefore, void to the extent they were repug- 

nant to the provisions of the Central Act. AIR 
1958 Pat 14 (FB). and AIR 1953 SC 298, Relief! 
on. 1957 BLJR 520 : 1LR 36 Pat 606 : AIR 1958 
Pat 43 (45 to 47) (Pt A) (Prs 3, 4) (DB). 

* Art. 254 — Test of validity of Slate law — 
Doctrine of “occupied held” — Its inapplicability. 

The doctrine of “occupied field” is where a 

competent Legislature expressly or impliedly evin- 
ces its intention of covering the whole field, that 
is a conclusive lest ol inconsistency where an- 
other legislature assumes to enter to any extent 
upon the same field. This doctrine of “occupied 
field” cannot be invoked to test the validity of 
a Stale Law under Art. 254 of the Constitution. In 
the framework of the Indian Constitution, the con- 
current List is not a lor 'bidden field to the Slate 
Legislature and the mere fact that the Stale Legis- 
lature has legislated on a matter in the Concur- 
rent List is not enough to attract the mischief of 
Art. 254. 1 here must be actual repugnancy bet- 

ween such legislation and existing law as re- 
quired by Art. 254 (1) and then and then onlv 
would the existing law prevail to the extent of 
the repugnancy and not otherwise: 37 Com WLR 
466 (4891, Rel. on. Mangtulal v. Raclha Shyam, 31 
Pat 921 : 1953 BLJR 151 : AIR 1953 Pat 14 (20) 
(Pt C) (Pr 18) (FB). 

Art. 254 — Motor Vehicles Act (1939), S. 64, 

Cl. (h) (as added in Punjab) and S. 04-A 
(inserted by Act C of 1956) — Supervisory power 
— S. 64 (h) (Punj) and S. 64- A (Parliament) do 
neither overlap nor are repugnant — They cover 
different aspects and can co-exist — S. 64-A 
(Parliament) does not abrogate or repeal bv im- 
plication S. 64 (h) (Punjab). AIR I960 Pal 537 
and AIR 1958 Kcr 19, Rel. on. ILR (1962) 1 Punj 
285: AIR 1962 Punj 94 (98, 99) (Pt A) (Prs 7,9). 

• Arts. 254, 246. 366 (10), Sell. 7, List 2, Item 

18 and List 3, Ileni 27 — Displaced Persons (Com- 
pensation and Rehabilitation) Act (1954), S. 30 — 
Validity — Conflict between existing Indian law, 
(namely, Land Improvement Loans Act, 1883 and 
Agriculturists Loans Act, 1884), and Central Act 
(namely, 1954 Act) — Central Act prevails — 
Doctrine of occupied field, applicability. See 
Displaced Persons (Compensation and Rehabilita- 
tion) Act (1954), S. 30. AIR 1961 Punj 34 (FB). 

W Art. 254 — ‘Pith and substance rule’ — 

(Government of India Act (1935), S. 107 (1)). 

The pith and substance rule has nothing to do 
with the questions which arise under S. 107 (1), 
Government of India Act, 1935, or under Art. 
254 of the Constitution. AIR 1945 PC 98 and 
AIR 1942 FC 27, Rel. on Velavudhan, In re, 
(1955) 6 STC 331 : 1955 Ker LT 399: 1955 Cr LJ 
1289 : AIR 1955 Trav-Co 220 (223) (Pt B) (Pr 13) 
(FB). 

Art. 254 — Industrial Disputes Act (Central) 

has replaced Travancore-Cochin Industrial Dis- 
putes Act — (Industrial Disputes Act (1947) (as 
amended by Act 48 of 1950), S. 1) — (Travancore- 
Cochin Industrial Disputes Act (16 of 1950), S. 1.) 

According to Art. 254, when there are two com- 
peting Statutes relating to a concurrent subject, 
the statute passed by Parliament has to prevail 


s; w lu, ,2 r™ by "* Sl * ,<! 


The Industrial Disputes Act passed by the CenK 
tral Legislature as amended by Act 48 (XLVIII) 
of 19oU and made applicable to the whole of 
ndia except the State of Jammu and Kashmir 
has, therelore, replaced the Travancore-Cochin? 
Industrial Disputes Act which no longer continu- 
es to be in force. (1952) 2 Lab U 9: AIR 1952 
Irav-Co 371 (373, 374) (Pt A) (Pr 6). 


9. Repugnancy, meaning of. 

• “Art. 254 — Repugnancy between two statutes 
— Principles for ascertaining. 

Repugnancy between two statutes may be as- 
cei tained on the basis of the following threo 
principles : 

(1) Whether there is direct conflict between the 
two provisions; (2) Whether Parliament intend- 
ed to lay down an exhaustive code in respect of 
the subject-matter replacing the Act of the State 
Legislature; and (3) WTiether the law made br 
Parliament and the law made by the State Legis- 
lature occupy the same field. Deep Chand v.~ 
Stale of U. P., 1959 SCA 377 : ILR (1959) 1 All 
293: 1959 SCJ 1069: (1959) 2 SCR Supp 8: AIR: 
1959 SC 648 (665) (Pt D) (Pr 29). 


Art. 254 — ‘Repugnancy’ — Connotation. 

Repugnancy falls to he considered when the law 
made by Parliament and the law made by the 
Slate Legislature occupy the same field because- 
if both these pieces of legislation deal with se- 
parate and distinct matters though of a cognate 
and allied character, repugnancy does not arise^ 
Tika Ramji v. Slate of Uttar Pradesh, 1956 SCA 
979 : 1956 SCR 393 : 1956 All WR (HC) 657 : 195$ 
SCJ 625: AIR 1956 SC 676 (697) (Pi B* 

(Pr 26). 


Art. 254 — Motor Vehicles Act (1939), S. 64-A 

— Section as amended by Mad. Act XX of 1948-. 
is nol repugnant to the section as it stands amend- 
ed by Central Act C of 1956 — Hence it Is not re- 
pealed and is operative. 

Section 64-A of the Motor Vehicles Act as am- 
ended by the Madras Act, XX of 1948, is not re- 
pugnant to S. 64-A as amended by Central Act C 
of 1956 and is therefore, not void under Art. 254 
(1) of the Constitution. Therefore, it is still 
operative and is not repealed either expressly or 
by necessary implication. 


A comparison of the two sections does not leacf 
to the inevitable conclusion that the two sections 
cannot co-exist. There is no incompatibility bet- 
ween these two sections and they do not cover 
the same field. While the State Act which confers- 
revisional jurisdiction on the State Government i c 
of the wide amplitude, the Central Act which in- 
vests the State Transport Authority with powers 
to revise the orders of the Regional Transport 5 
Authority is of limited character. That tribunal 
could revise the orders of the Regional Trans- 
port Authority only if they are found to be im- 
proper or illegal. . . 

The question of repugnanev would arise only 
if the Parliament and the State Legislature were 
legislating on ail identical subject-matter. If 
legislation made bv the State Legislature opera- 
tes in one field while the law made by the I arlia- 
ment operates in another, the question of ^consis- 
tency does not at all arise. It is true that the 
Central Act introduced some important changes ire 
the earlier Act but it docs not purport to be an, 
exhaustive code on the subject of Motor Trans 
port. Thus, the Central Act can be regarded as 
supplementary to the State Act. 
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19, AIR 19f)0 Pat 537, AIR 1902 Punj 91 and 
(1959) 2 Andh VVR 332, Rel. on (1964) 1 Andli LT 
282: (1964) 1 Andli \VR 280: ILR (1905) Andli 
Pra 431. 

Art. 254 — Principle of repugnancy when 

applies — Two statutes of same legislature — At- 
tempt should be to harmonise them — Income 
tax Act and Road Transport Corporations Act, 
1950 — Not inconsistent with each oilier — In- 
come of Road Transport Corporations — Held 
subject to income-tax — Income-tax Act (1922), 
S. 3 — Road Transport Corporations Act (1950), 
Ss. 3, 4. (1961 ) 2 Andli WR 393: (19G3) 47 M R 
101: AIR 1962 AP 323 (333, 334) (Pt G) (Prs 15, 
17) (DR). 


Art. 254 (1) — Government of India Act (1935), 

S. 107 (i) — Bombay Industrial Disputes Act 
(XXV of 1938), S. 2 (3) — Industrial Disputes 
Act (1947), S. 1 (2) — Enactment of Central Act 
of 1947 — Effect on Bombay Act XXV of 1938 — 
Bombay Act not \oid on ground of rcpugnane\ — 
Applicability of Bombay Act to cotton textile in- 
dustry in Alunedabad area not affected — No 
fresh notification under Bombay Ael M of 1947 
necessary — Bombay Industrial Relations Act, 1946 
(XI of 1947), Ss. 2 (3), 2 (4). 

The objects of an Act of Parliament and that 
of a Slate Legislature may he similar and yet 
there would lie no repugnancy if they supplement 
each other and can co-exist, if the paramount 
legislation does not cover the entire Held occupied 
by Hie Stale law and is not inconsistent with the 
latter. 

When a party whose case is not hit l>v the 
proviso to tin- sub-section (8) of S. 526 of l lie 
Code intimates to the magistrate that he intends 
to move an application for transfer, it becomes 
imperative lor the magistrate to adjourn the ease. 
In doing .so the magistrate does not grant an ad- 
journment under S. 345, Cri P. C., but under 
S. 526 (8). The only term that can he imposed 
on such a parly is that he can he required to 
execute a bond, without sureties, of an amount, 
not exceeding two hundred rupees, that he will 
make llu* transfer application within a reason- 
able time, to be fixed bv the magistrate. No 
other terms such as payment of costs, can be 
imposed on the party. 

The explanation appended to sub-section (9) of 
S. 526 Cri. P. C. cannot be interpreted to mean 
that a Court can, while granting adjournment, 
under sub section (8), order payment of costs, in 
exercise of its powers, under S. 344. It simply 
means that the Court may, even in those cases 
in which it is not hound to adjourn the inquiry 
or trial under sub-section (8), grant adjournment 
in exercise of its powers, under S. 311, for 
making an application for transfer, if the cir- 
cumstances of the case constitute a reasonable 
cause lor adjournment within the meaning of 
that section. It the adjournment is granted under 
S. 344, then alone, the Court may impose such 
terms, including the payment of costs, as it may 
think fit: AIR 1942 Mad 178, Rel. on. AIR 1938 
All 112, Diss from (1964) 5 Guj LR 705: (1905) 
1 Lab LJ 567: ILR (1964) Guj 841: AIR 1965 Guj 
112 (122, 123, 124, 125, 120) (Pt B) (Prs 12, 14, 
16, 18) (DB). 

• - Arts. 254 and 372 — Hyderabad Cr I*. Code 

— If repugnant to (Indian) Cr. P. Code applied to 
the State by Art (1 of 1951), (Cr. P. Code Amend- 
ment Ael) — Repeal, If ultra vires — Case pend- 
ing on the date of enforcement of Act 1 of 1951 

— Hyderabad Code, if saved for that case. 


The accused 
the Hyderabad 


in a criminal case pending before 
Court contended that a charge 


cannot be framed when all the prosecution wit- 
nesses had not been examined and relied on 
S. 213, Hyderabad Code. It was overruled because 
by that time the (Indian) Cr. P. Code, had been 
applied. The accused applied under Arts. 227 
and 228 of the Constitution and raised t lie follow- 
ing contentions. (1) The repeal of the Hydera- 
bad Code by S. 25 of Act 1 of 1951 was ultra 
vires. (2) Hyderabad Code, S. 213 is not repug- 
nant to the Cr. P. Code. (3) The provisions ot 
the Hyderabad Code were saved in his case which 
was pending at the lime ot enforcement of Act 1 
of 1951. 

Held: The High Court usually prefers not to ex- 
press any opinion on a constitutional question 
when it could rest its judgment on other grounds 
in the matter before it. 

In deciding question of ultra vires the discus- 
sion ol the questions not necessarily involved in 
the decision ol the point in dispute should he 
avoided. 


Prior to the coming into force of the Constitu- 
tion all Hyderabad laws were in force in the 
Slate. Alter the date of Constitution 26 1-1950, 
under Art. 372 read with Art. 251 of the Consti- 
tution. the provisions ot the Slate laws repugnant 
to the corresponding laws of India or which con- 
travene any other provision ol the Constitution 
would be void and the laws of the Parliament 
will prevail. 

W here the State law is superseded by exorcise 
of the legislative power of Parliament the sphere 
of legislative power of t he State so far as re- 
gards that subject becomes void. Where therefore 
the Central Legislature evinced its intention to 
cover a lield exclusively it becomes an “occupi- 
ed licld and all Stale laws in respect of that 
matter are rendered invalid. (AIR 1939 Cal 628 


relied ) . 

In such circumstances the Hyderabad Code gov- 
erning the same subject (Cr. P. Code), would be 
regarded as repugnant to Cr. P. Code and became 


void. 

1 he provision of Hyderabad Cr. P. Code, S. 
213. is not a substantive right but is only pro- 
cedural and no person has a vested rigid in pro- 
cedure. Pannatal v. Hyderabad Slate, ILR (1952) 
Hyd. 684: 1952 Cr. LJ 1740: AIR 1952 Hyd 187 
(190. 191) (Pis C, I)) (Prs 11, 12, 15) (EB). 


Art. 2. >4 — No coni lict or repugnancy between 

(.1. (2) ol S. 43-A as introduced bv Madras 

Amendment in 1954 and Cl. (8) of S. 57 as intro- 
duced bv Central Legislature. See Motor Vehicles 
Act (1939), S. 43-A (2) (Mad) (as amended in 

1956). AIR 1965 Mad 54 (DB). 

• Art. 254 — Central Act and Slate Act — 

Repugnancy or inconsistency in Hindu Succession 
Act (1956). Ss. 7 (2) and 30 (1) and Madras All- 
yasantliana Act. 1949 (Madras Act IX of 1949), S. 

36 (3), (4) and (.>) — There Is no conflict be- 

tween tlu* provisions of these Acts. 

Repugnancy between two sets of provisions con- 
tained in enactments must exist in fact and not 
depend merely on a possibility. Inconsistency 
which is t lie same as repugnancy depends upon 
the intention of the paramount Legislature to ex- 
press by its enactment completely, exhaustively or 
exclusively, what shall be the law governing the 
particular conduct or matter to which its atten- 
tion is directed. The pith and substance of the 
matter is to find out whether the law made bv 
Parliament and the law made bv the State Legis- 
lature occupy the same field or not. AIR 1939 FC 
74 and AIR 1956 SC 676 and (1930) 43 CLR 472, 
Rel. on. 

Applying the above test there is no conflict 
cither direct or indirect between the two sets of 
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provisions, namely, S. 36 (3). (4) and (5) of the 
Madras Aliyasanthana Act, 1949, and Ss. 7 and 
30 (1) of the Hindu Succession Act, 1950, Ss. 36 
(3), (4) and (5) of Aliyasanthana Act relate to 
devolution of the shares allotted to divided mem- 
bers, whereas S. 7 (2) and S. 30 (1) of the Hindu 
Succession Act 1956, relate to the undivided inte- 
rest of the coparceners, in a family. Sundara 
Adapa v. Girija, 40 Mys LJ Is AIK 19G2 Mys 72 
(77, 79) (Pt F) (Prs 10, 1G, 17) (FB). 

Arf. 254 (2) — Repugnancy — Iron and 

Steel (Control of Production and Distribution) 
Order (1941) • — (Orissa Iron and Steel Products 
(Control of Prices and Distribution) Order (1951), 

— No repugnancy between two Orders. ILK (195G) 
Cut 374: 22 Cut. LT 375: 1956 Cr LJ 1334: AIR 
1956 Orissa 194 (198) (Pt D) (Pr 13) (DB). 

Art. 254 (2) — Repugnancy — Test of obedi- 
ence — Inconsistency when one Act is more 
stringent than other — Iron aud Steel (Control 
of Production and Distribution) Order (1941) — 
(Orissa Iron and Steel Products (Control of Prices 
and Distribution) Order (1951) — Orissa Order 
Is not more stringent than Central Order) 

The test of obedience which is based on Why- 
brow’s case, (1910) 10 CLR 286, is not the only 
test for determining inconsistency between two 
enactments. There may be an inconsistency when 
both the enactments impose prohibitions against 
the same act, but one of them is more stringent 
than the other. It cannot however be said that 
the Orissa Order is in any way more stringent 
than the Central Order. ILR (1956) Cut 374: 22 
Cut LT 375 : 1956 Cr LJ 1334: AIR 1956 Orissa 
194 (198) (Pt F) (Pr 15) (DB). 

• Art. 254 (2) — Repugnancy — Iron and Steel 

(Control of Production and Distribution) Order 
(1941) — Orissa Iron and Steel Products (Control 
of Prices and Distribution) Order (1951) — Orissa 
Essential Articles Control and Requisitioning (Tem- 
porary Powers) Act (VII of 1955), S. 18 — Im- 
munity from criminal prosecution given by section 
does not involve inconsistency between two orders. 
ILR (1956) Cut 374: 22 Cut LT 375: 1956 Cr. LJ 
1334: AIR 1956 Orissa 194 (198, 199) (Pt G) (Pr 
17) (DB). 

• Art. 254 (1) — Bihar Shops and Establishments 

Act (VIII of 1954), as amended by Act (XXVI of 
1959) — No repugnancy between this Act and 
Central Acts, XIV of 1947, XX of 1946 and IV of 
1936 — No repugnancy within meaning of Art. 
254 (1) of Constitution. See Bihar Shops and 
Establishments Act (VIII of 1954) as amended by 
Act (XXVI of 1959). AIR 1964 Pat 180 (DB). 

• Art. 254 — Motor Vehicles Act (1939), S. 64-A 

(Central) and S. 64-A (Bihar) — No repugnancy 
between — Bihar section not repealed by Central 
section. See Motor Vehicles Act (1939), S. 64-A 

(Central). AIR I960 Pat 537 (DB). 

— Art. 254 — Constitutional validity of Statutes 

— Principle of pith and substance. See Represen- 
tation of the People Act (1951), S. 126. 1957 Cri. 
LJ 648: AIR 1957 Pat 252 (DB). 

• Art. 254 — Repugnant — Meaning of. 

No State law can be repugnant to an Act of the 
Parliament unless it involves either directly or 
ultimately a contradictory’ proposition probably’, 
contradictory duties or contradictory rights. 
Statutes may do more than impose duties; they 
may for instance, confer rights; and one statute 
Is inconsistent with another when it takes away 
a right conferred by that other even though the 
right be one which might be waived or aban- 
doned without disobeying the statute which con- 


FnTi ? , C ? m W £ R 148: 37 Com WLR 460. 

Foil. Mangtulal v. Radha Shyam 31 Pat 921* 

K mT,™? 1 ' a,b 1053 p “ «! «■• « 


„ f R Ar *; 25 * U ) — Rajasthan Premises (Control 
^ nt * n . d ,, E . vlctlon) Act (1950), Ss. 13 (1) (a), 

iQ-ii ’ U v 5 J-® s amended b -V Ra jasthan Act 9 of 
19j -! Vabd ily — No conflict between these 
provisions and Ss. 108 (g) and 114, T. P. Act - 

Repugnancy when arises — (Transfer of Property 
Act (1882), Ss. 108 (g), 114) See Houses and Rents 
“ Rajasthan Premises (Control of Rent and Evi- 

A f l 1 d7 ,, of c 1950) , (as amended by Rajasthan 
Act 9 of 1952) S. 13 (1) (a). AIR 1959 Raj 69. 


10. Proof of repugnancy. 

r *“7T A . P * # 254 o — Necessity of proving direct con- 
flict between Stale Law and Union Law. 

Under Art. 254 there must be direct proof of 
the conflict established before the Court should 
conclude that State Legislation is void. Further 
where a State Law is inconsistent with Union 
Law it is pro tanto and only pro tanto invalid. 
It is, therefore, the Court’s duty to see if it is 
possible to compare the two enactments so to 
speak quantitatively in order that what is exces- 
sive or contradictory in the State enactment and 
nothing more shall be deemed void. Mangtulal v. 
Radha Shyam, 31 Pat 921: 1953 BLJR 151: AIR 
1953 Pat 14 (21) (Pt D) (Pr 19) (FB). 


11. Effect of repugnancy. 

Art. 254 (1) — Government of India Ac! 

(1935), S. 107 (1) — Acts of Parliament and State 
Legislature on same subject-matter — Validity of 
Stale Act — Test of repugnancy — Effect of repu- 
gnancy on State Act — Act not void retrospecti- 
vely. 

Repugnancy falls to be considered when the 
law made bv Parliament and the law made by 
the State Legislature occupy the same field. The 
principles on which the repugnancy can be ascer- 
tained are : (1) Where there is direct conflict 
between the tw*o provisions; (2) where Parliament 
intended to lay down an exhaustive code in res- 
pect of the subject-matter replacing the Act of 
the State Legislature; and (3) Where the Central 
and the State laws occupy the same field. AIR 
1959 SC 648, Rel. on. In case where there is no 
question of inconsistency, it would become neces- 
sary to compare the two statutes to discover 
whether the two legislatures sought to exercise 
their powers over the same subject-matter or 
whether the law enacted by the Parliament was 
intended to be a complete exhaustive Code, or, 
in other words, evinced expressly or impliedly an 
intention to cover the whole field. AIR 1956 
SC 676, Rel. on. As regards the effect of repug- 
nancy, the words ‘to the extent of the repugnancy 
in section 107 (1) and Article 254 (1) are crucial 
and it is clear that what would become void 
was not the entire State Act but only to the ex- 
tent of its repugnancy with the law made by 
Parliament. Further, when the subject-matter and 
the period of operation coincide in the two Acts, 
there would be complete repugnancy and the 
whole of the State law’ w'ould become void. But 
the operation of the Central Act may be entirely 
prospective leaving the State law’ to be effective 
in regard to things already done under the State 
Act. The principle is that a provision in a 
Statute that with effect from a particular date an 
existing law’ w’ould be void to the extent of tne 
repugnancy has no retrospective effect as in tne 
case of repeal where there is no saving clause or 
a provision as in the General Clauses Act, 
therefore, does not affect pending prosecutions or 
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actions taken under such law. To hold that a 
prospective declaration that a statute is void 
affects pending cases or finished transactions is 
to give it indirectly retrospective operation. Thus 
whether the State Act is viewed as having become 
void as a result of repugnancy or as impliedly 
repealed, the result would be the same and the 
past transactions would not be affected but would 
be valid and binding and the Act would subsist 
for all past transactions and for enforcing all 
rights and liabilities accrued before the Central 
Act came into force. (1904) 5 GuJ LR 795 : 1LR 
(1904) GuJ 841: (1905) 1 Lab LJ 507 : AIR 1905 
GuJ 112 (119, 120, 121) (PI A) (Prs 7, 10) (DB). 

• Arts. 254 and 311 (2) — Railway Estab- 

lishment Code (1937), Hr. 1711 and 2043 — Con- 
flict between Railway Establishment Code and 
Payment of Wages Act — Code prevails (Pay- 
ment of Wages Act (1930), Ss. 7 and 10). _See 
Railway Establishment Code (1937), Rule 1711. 
AIR 1957 PunJ 130 (FB). 


12. Repeal by implication. 

• Art. 254— Rule of Implied repeal— S. 2 of 

Bombay Act XXXVI of 1947 cannot prevail against 
S. 7 of Central Act XXIV of 1940 — (Essential 
Supplies (Temporary Powers) Act (1940). S. 7) 
(Bombay Essential Supplies (Temporary Powers) 
and the Essential Commodities and Cattle (Con- 
trol) (Enhancement of Penalties) Act (XXXNI of 
1947), S. 2). 

On a question under Art. 251 (1) whether an 
Act of Parliament prevails against a law of the 
State, no question of repeal arises; but the pim- 
ciple on which the rule of implied repeal rests 
namely, that if the subject-matter of the later 
legislation is identical with that ol the earlier, so 
that they cannot both stand together, then the 
earlier is repealed by the later enactment will be 
equally applicable to a question under Art. 2.)1 
(2) when the further legislation by Parliament is 
in respect of the same matters as that *{V. 
Stale law. Hence, S. 2 of Bombay Act No. XXXVI 
of 1947 cannot prevail as against S. / ol me 
Essential Supplies (Temporary Powers) Act (A- 1 
of 1946) as amended by Act CII of l.laO. /aver- 
bhai v. State of Bombay, 1954 SCJ 851: 19o4 Cr 
LJ 1822: 1954 SCA 1295: 1955 All W R (Supp) 1 : 
1955 SCR 799: 57 Bom LR 589 : AIR 19o4 SC 
752 (753) (PI I)) (Pr 11). 

Art. 254 ( 2), Sell. 7, List I, Item 59 and List 

III, Item 19 — Drugs Act (1940), Ss. 1 and 2 — 

Hyderabad Opium and Intoxicating Drugs Act (i\ 

of 1333-F) (as amended bv Act XXII ot 19 ; >3) 
Notification under — G. O. Ms. No. 13/b, Re- 
venue, dated 5th September, 1962 Not ultra 
vires on ground of repugnancy — - Drugs Act not 
exhaustive and self-contained — Extension ol, to 
Andhra Pradesh — No repeal bv implication 
(1964) 1 Andh LT 285: ILR (1964) Andh Pra 1092 
AIR 1964 Andh Pra 430 (435) (PI A) (1 rs C; J) 
(DR). 

Arts. 254, Scb. 7. Lis! 2 Entries 3, 54. GO — 

Sales Tax — Assam Sales Tax Rules (1947), R. /4 

— Validity — Amendment of Court-I ces Act by 
addition of Art. 11 (c) in Sch. 2 — Filed — 

Does not repeal R. 74 bv implication — (Court- 
fees Act (1870), (as amended by Assam Act 8 of 
1950), Sch. 2, Art. 11 (c)) — (Government of 
India Act (1935), Sch. 7. 1 List 2, 1 trm 481 . See 
Sales Tax — Assam Sales lax Rules (194/), R. /4. 
AIR 1959 Assam 210. 


Art. 254 — Repugnancy — Principle of Impli- 
ed repeal of prior Act by subsequent Act Appli- 
cation of. • — - 


The principle of implied repeal of a prior Acl 
by a subsequent Act can be invoked only in those 
cases where the two Acts, by a competent Legis- 
lature, are inconsistent or repugnant. In that 
event the Court might well he invited to hold that 
the later Act impliedly repealed the earlier. 
Even in such cases the Court leans against an 
implied repeal unless the two Acts are so mani- 
festly repugnant to each other that effect can- 
not be given to both at the same time. Besides 
special Acts cannot be repealed bv general Acts, 
unless by express or necessary intendment. AIR 
1956 Assam 142 (150) (Pi F) (Pr 17) (DB). 

(Reversed on another point in AIR 1957 SC 
414.) 

Art. 254 — Repugnancy between statutes — 

Implied repeal — Jests. 

There may he inconsistency in the actual terms 
of the rival statutes. Even though there may be 
no direct conflict, a State law may become in- 
operative because Parliamentary legislation is in- 
tended to be a complete exhaustive code on the 
subject with which it deals. Inconsistency 
between the State and Parliamentary legisla- 
tion may also arise where two Legislatures seek 
to exercise their power* over the same subject- 
mailer. If Parliament evidences its intention to 
cover I he whole field, that would he a conclusive 
test of inconsistency where another Legislature 
assumes to enter to any extent upon the same 

field. So also if on the same subject there are 

two competing Acts and it the provisions of a 
later Act are inconsistent with, or repugnant to, 
those of the earlier Act, then the two cannot 
stand together and the earlier stands impliedly 

repealed by t lie later. 

Whenever it is sought to establish that there 
is a repugnancy between two competing statutes 
which must inevitably result in supersession of 
one of them, there is always a presumption in 
favour ol Hie validity of both statutes. Every en- 
deavour has, therefore, to be made to reconcile 
the two and consider both in such a wav as to 
avoid repugnancy. AIR 1939 FC 74 and AIR 

1939 Cal 628 and (1930) 43 CLR 472 and (1926) 
37 CLR 166 and AIR 1956 SC 676 and AIR 1959 
SC 048. Foil. ILR (1960) Bom 559: 62 Bom LR 
277 : AIR I960 Bom 532 ( 540, 541) (PI C) (Prs 19, 
20, 21) (DB). 

Art. 254 — Municipalities — Travancore Dis- 
trict Municipalities Act (1116), Sections 286, 287 
— Repeal of — Sections impliedly repealed hr 
T. C. Act X of 11*25 — Travaneore-Cociiin Motor 
Vehicles Act, S. 72. See Municipalities — Travan- 
core District Municipalities Act ill 16), S. 286. 
ILR (I960) Ker 338. 

Arts. 254, 372 — Repeal bv implication — 

Bombay Industrial Relations Act (11 of 1947) (as 
adapted in M. H.) , Section 97 — Docs not stand 
repealed by reason of the enactment of Sections 
23, 24 of Industrial Disputes Act — (Interpretation 
of Statutes) — (Civil P. C. (19081, Pre.). See Ibid, 
Art. 372. AIR 1956 Madb Bba 199 (DR). 

Art. 254 — Repeal of Acts — Principles relat- 
ing to — Jhabua State Agriculturists Relief Act — 
Siope and object of — Not repealed by M. B. Act 
LX 1 1 of 1950. See Debt Laws — Madhya Bharat 
Money Lenders Act (LXII of 1950), S. 22. AIR 
1958 Madb Pra 63. 

0 Art. 254 — Provisions have not ceased to 

be operative after extension of Indian Evidence 
Act and Transfer ot Property Act to Mysore Slate 
• — Section 5 not void on ground of repugnancy to 
above Central Acts — Nor is it impliedly repealed. 
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Mysore Agricullurists Relief Act 
(Will of 1926), Sec I ion 5. AIR 1965 Mys 54 (FB). 

®“7T" Art * 254 — Repugnancy — Implied repeal 
77 , S i 77 , Secli0ns 44 A and 62 (d) added by 
?Y°v e f c i cs Easl Pll,1 i ab (Amendment) Act 
, V lA °* not repugnant to provisions of 

Hie Central Act C of 1956. 

The provisions of Section 44-A and Cl. (d) of 
Section 62 added by the Motor Vehicles East 
Punjab (Amendment) Act (XXVIII of 1948) are 
not so repugnant to or inconsistent with the pro- 
visions ol Central Act C ol 1956 that they must 
be deemed to have been impliedly repealed. 

The tests may be briefly summarised as under: 
(1) Whether the provisions of the Punjab Act are 
wholly incompatible with the later Central Act; (2) 
whether the two statutes together would lead to 
wholly absurd consequences; (3) whether the 
Pai liament by enacting Act C ot 1956) covered 
the whole field on the mailer or evinced intention 
to cover the same. AIR 1956 SC 676 and AIR 
1954 SC 752, Applied. 

There is no conflict between the Central and 
Punjab Acts, Section 44-A. There is no repugnancy 
between Cl. (cl) of Section 62 of the Punjab Act 
and the various Clauses of Section 62 of the 
Central Act as amended by Act C of 1956. Act 
C ot 1956 has not provided anything repugnant to 
the Punjab Act and there is nothing to show that 
the Parliament had covered the whole field of 
legislation on the matter o/ issuing temporary 
permits and the purpose for which they could be 
issued. \\'hcnever any need was felt for the same, 
the Legislature could awavs add to the purposes 
already provided lor the issue of permits of 
temporary nature. Ambala Ex-Servicemen Trans- 
port Co-operative Sociclv. Ltd. v. Stale of Punjab, 
60 Pun j LR 515: ILR (1958) Punj 1590: AIR 1959 
Pun I 1 (6, 7) (Pt B) (Prs 22, 23, 24) (FB). 

Art. 254 — Penal Code (I860), Section 292 — 

Section 292 is not impliedly repealed bv Press 
(Objectionable Matter) Act (1951) — (General 

Clauses Act (1897), S. 26) — (Press (Objection- 
able Matter) Act (1951) — (Interpretation of 

Statutes — Repeal — Implied repeal — 'Rcpugn- 
ancs — (C. P. C. (1908) Preamble). See Penal 
Code (I860), S. 292. AIR 1956 Punj 85. 

13. President’s assent — (Clause (2) ). 


Art. 254 (2) and Item 41 of List III of Sell. VII 

-- Notice issued to petitioners prior to passing of 
Zamindari Abolition and Land Reforms Act (1951) 
and declaration made after Act came into force 
declaring share in sir property as evacuee pro- 
perty — \ aliditv of — U. P. Zamindari Abolition 
and Land Reforms Act (1951) which was sub- 
sequent enactment divesting petitioners of their 
sir rights had received assent of President — Pro- 
visions ol subsequent enactment prevailed in spile 
ot provisions of Section 4, Administration of 
Evacuee Properly Act (1950), by reason of Art. 
-54 (2), of Constitution of India — Notice under 
Section 7 (1), of the Act though valid when issued 
could not stand in way of divesting sir rights of 
petitioners and in absence of sir rights subsequent 
declaration treating such rights as evacuee pro- 
perty was totally ineffective. 1964 All LJ 696. 


Art. 254 — Inconsistency between State Acl 

and Central Act — Matter in concurrent list — 
President’s assent to State Act — State Act prevails. 

The assent of t lie President had been obtained 
for the U. P. Industrial Disputes Act and, there- 
fore, it there is any repugnancy between this Act 
and the Central Industrial Disputes Act, it will he 
the Slate Act which would prevail. (1962) 1 Lab LJ 
309: (1961) 3 l ac LR 92: AIR 1961 All 321 (324) 
(Pi B) (Pr 8). 


~\n. 254 (2) — U. P. Act XXX of 1953 does 
not amend C. I . Code, and did not require sanc- 
tion of President for its validity. See U. P. Board 
ol Revenue (Declaration of Procedure and Valida- 
tion) Act (XXX of 1953). AIR 1954 All 6C0 (DB). 

~ — Arl - 254 ( 2 ), Proviso — Andhra Pradesh * 
General Sales Tax (Second Amendment) Act (2 of 

1959) — Act not assented to by President like the 
Parent Act — Act is not invalid on this ground. 
See Sales Tax — Andhra Pradesh General Sales 
Lax (Second Amendment) Act (2 of 1959). AIR 

1964 Andh Pra 266 (DB). 

“ Al4s# 2 ** 4 (2), 366 (io) — Land Acquisition 
Act (1894), Sections 4, 6, 9 — Amendment of Sec- 
tions 4, 6 and 9 by Bombay Commissioners of 
Divisions Act, VIII of 1958 — Validity — Bombay 
Acl having received assent of President the amend- 
ments arc valid in the State. 67 Bom LR 101: 

1965 Mali LJ 290: ILR (1965) Bom 394: AIR 1965 
Rom 224 (237, 238) (Pt B) (Pr 32) (DB). 

Art. 254 (2) — Assent of President to State 
Act is part ol legislative power — Notifications 
dated 9th September, 1963 and 1st October, 1963 
issued under Section 3 (1) (a) read with Section 
5 (2) and S. 30 (2) respectively — Validity — 
Notifications are not ultra vires. See Minimum 
Wages Act (1948) (as Amended by Maharashtra 
Amendment) Acl (3 of 1963), S. 3 (1) (a). AIR 
1965 Rom 169 (DR). 

Art. 254(2), Sell. 7, List II, Entries 3,45; List 

III, Entry 43 — Bengal Public Demands Recovery 
(\aIidation of Certificates and Notices) Act (XI of 
1961) — Validity — Act falls under Entries 3 and 
4.) ol Slate List — Does not fall under Entry 43 
ol Concurrent List — State Legislature was com- 
petent to enact it — Assent of President under 
Art. 254 (2) was not necessary. AIR 1940 Cal 

215. Rcl. on. 1962 Cal LJ 210: (1964) 51 ITR 366: 

AIR 1964 Cal 165 (171, 172) (Pt E) (Prs 14, 15) 
(DB). 

W** 254 (2) — Government of India Act 

(1935), Section 107 (2) — Industrial Disputes Act 
(1947), Section 1 (2) (as amended in 1950 and 
1956) Bombay Industrial Relations Act 1946 (11 
ol 1947), Section 2 — Amendment of Central Act 
14 of 1947 in 1950 and 1956 — Effect on Bombay 
Act, 11 of 1947 — Amendments not creating 

repugnancy — Bombay Act not void for want of 
fresh assent bv President. (1964) 5 C» n J LR 705: 

ILR (1964) Guj 841: (1965) 1 Lab LJ 567: AIR 
1965 Guj 112 (126, 127) (Pt D) (Pr 19) (DB). 

Art. 254 ( 2) — Motor Vehicles Act (1939) (as 

amended by M. P. Act 2 of 1963), Section 68-D 
(1), Explanation — Validity of — Explanation 
though limiting right of filing objections to classes 
of persons therein mentioned is valid as Act has 
received assent of President under Art. 254 (2) 
Constitution of India, Art. 254 (2). See Motor 
Vehicles Act (1939) (as Amended bv M. P. Act - 
of 1903), Section 68-D (1), Explanation. AIR 19»° 

Madh Pra 196 (DB). 

Art. 254 (2) — City of Bangalore Improve- 
ment (Amendment) Act (XIII of 1960), Sections 
2, 3 — Introduction of Section 27-A, Parent Acl 
validating retrospectively acquisition ol land under 
Mysore Land Acquisition Act, for purposes of ci > 
improvement in contravention ol Ss. 14, 15, 16, 
or 18 or 27 of Parent Act— Provisions are in res- 
pect of 'existing law* within meaning of Art Jo* M 
—Amendment Act not reserved for assent ol Presi- 
dent in accordance with proviso to Art. -13 (U « 
invalid. See City of Bangalore Improvement 
(Amendment) Acl (XIII of 1960), Section 2. AIK 

1962 Mys 218 (DB). 
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-Art. 254 — Mysore Tenancy Act — Assent of 

^President not obtained — Validity. AIK 1955 

1VUC (Mys) 5377 (DB). 

Art. 254 (2) — Assent of President under Art. 

254 (2/ avoids inconsistencies in laws of legis- 
latures. See Municipalities — Orissa Municipal 
Election Validation Ordinance (1 of 1959), Sec- 
tion 5 (1). AIR I960 Orissa 40 (DB). 

Art. 254. Sell. VII, List III, Item 42 — Orissa 

Estates Abolition Aet (1 of 1952) — Validity. 

The provisions of the Orissa Estates Abolition 
Act were relalable to Entry 42 of List 111 even 
in 1952 when the President gave his assent and 
hence, by virtue ol Art. 254 (2) they would prevail 
over the corresponding provisions of the Land 
Acquisition Act. ILK (1957) Cut 299: AIR 1957 
Orissa 247 (251) (Pt F) (Pr 19) (DB). 

Art. 254 (2) — Repugnancy between T. P. Act 

and Orissa Act (1 of 1952) — Effect — (Tenancy 
Laws — Orissa Estates Abolition Aet (1 of I9;>2), 
Sections 20 (2) and 28 (3)) — (T. P. Act (1882), 
Section 07). 

Sections 20 (2) and 28 (3). Orissa Estates Aboli- 
tion Act. 1952 may ofTend some of the provisions 
of the Transfer of Propertv Aet regarding the 
rights of a mortgagee. Rut the Orissa Act has 
been assented to by the President and lienee would 
prevail over anv provision of the Transler ol Pro- 
perty Act inconsistent with it bv virlue ol A i L 
254 (2) ol the Constitution. 20 Cut LT 417: (1954) 
24 Com Ca.s 392: 1LR (1954) Cut 504: AIR 1954 
Orissa 180 (188) (Pt R) (Pr 9). 

31 Art. 254 — Bihar Buildings (Lease, Rent 

and E\ ictioni Control Act (3 of 1947 1 Act 

amended bv Bihar Buildings (Lea v e, Rent and 
Eviction) Control (Amendment) Act, 19)1 
Necessity ol assent of President to amending Act 
under Constitution of India. Art. 2 a 4 i »• 
Houses and Rents — Bihar Buildings (Leave, Rent 
and Eviction) Control Act (3 ol 1917). AIR 19. >3 
Pat 14 (FB). 

O Art. 254 — S. 11 of Bihar Acl 3 of 1917 

— Bihar* Ad as extended bv Bihar Build- 
ings (Lease, Rent and Eviction) Control (Amend- 
ment) Act, 1951, is repugnant to existing law 
within meaning of Art. 2. >4 (1), Constitution of 
India — Consent ol President not received to 
Bihar Amending Act ol 1951 — Section 11 is 
void. See Houses and Rents - Biliar Buildings 
(Lease, Rent and Eviction) Control Act (III of 
1947). AIR 1953 Pat 14 (FB). 

Arts. 254, 240, Sell. MI, List III, Entry 22 — 

Industrial Tribunal constituted under Section / ol 
Industrial Disputes Act — Rajasthan Industrial 
Tribunal (Constitution and Proceedings) Validat- 
ing Act (1959) enacted bv Rajasthan State Legis- 
lature and received assent of the President — - 
The State Aet must prevail over the provisions of 
the Industrial Disputes Act in the Stale of 
Rajasthan and the legality of the proceeding pend- 
ing before the Industrial Tribunal constituted 
under the Industrial Disputes Act cannot he 
assailed (1902) 1 Lab LJ 009: 1902 Raj LW 009: 
ILK (1902) 12 Raj 571 : (1963-04) 24 EJR 133: 
.(1962 ) 5 Fac LR 8: AIR 1903 Raj 22 (24) (Pt C) 
f Pr 7) (DB). 

Art. 254 — President’s assent, if was neces- 
sary. See Rajasthan Panchavat (Amendment) 
Ordinance (15 of 1955). AIR 1956 Raj 107. 

Art. 254 — Code of Civil P. C. (Rajasthan 

Amendment) Act (Rajasthan Act 20 of 19.>J|, Sec- 
tion 2 — Act inserting Section 18 A in Civil P C. 
is valid — Bill had been reserved for assent of the 
President as required by the Constitution. I he 
•Ra jpnimukli had prepared this bill and reserved 


it for consideration of 1 he President before 8-3- 
1953 on which date the Legislature was summoned 
in Rajasthan — Act is retrospective in operation. 
See Civil P. C. (1908), S. 48-A (Rajasthan Amend- 
ment). ILR (1950) 0 Raj 53. 

Art, 254 — Travancore-Coehin Holdings (Stay 

ol Execution Proceedings) Acl (8 of 1950) — Pre- 
amble — CL (2) of Art. 254 does not apply since 
the Act is not an Act which was reserved lor the 
consideration of the President and has received 
his assent. See Debt Laws — Travancore-Coehin 
Holdings (Stay ot Execution Proceedings) Act (8 
ol 1950) — Preamble. AIR 1953 1 C 327. 

14. Proviso to Clause (2). 

• Art. 254 (2), Proviso — Scope — Repeal 

simpliciier. 

(Obiter): — There is much to be said for the 
view that a repeal simpliciter is not within t he 
Pro\ iso to Art. 251 |2). Tika Kamji v. Stale of 
Uttar Pradesh 1950 SCA 979: 1950 SCR 393: 
1950 All WR (DC) 037: 1950 SCJ 025: AIR 


is, under the 
certain limita- 
law with res- 
in. amending. 


(Obiter): — There is much to be said for the 
view that a repeal simpliciter is not within t he 
Proviso to Ait. 251 (2i. Tika Ramji v. Stale of 
Uttar Pradesh 1950 SCA 979: 1950 SCR 393: 
1950 All WR (DC) 037: 1950 SCJ 025: AIR 
1950 SC 070 (700) (Pt D) (Pr 40). 

. Ait. 254 (2), Proviso — Scope — U. P. 

Sugarcane (Regulation of Supply and Purchase) 
Act (WIN of 1953) and U. P. Sugarcane Regula- 
tion of Supply and Purchase Order, 1954 — II 
repealed by Section 10 of Essential Commodities 
Act (X of 1955) or by CL 7 of Sugarcane Control 
Order, 1955. 

While the proviso to Art. 254 (2) does confer 
on Parliament a power to repeal a law passed by 
the State Legislature, that power is, under the 
terms « >1 the proviso, subiect to certain limita- 
tions. It is limited to enacting a law with res- 
pect to the same matter adding t<>. amending, 
van ing or repealing a "law so made bv the State 
Leghlalure” with reference to a matter in the Con- 
( uncut List containing provisions repugnant to an 
earlier law made bv Parliament and with the 
consent ot the President. The U. P. Sugarcane 
(Regulation ol Supply and Pun hast') Act L a sub- 
stantive law covering <»l Held not occupied by 
Parliament, and no question ot its containing any 
provisions inconsistent with a law enacted by 
Parliament could then lore, arise. To such a law, 
the proviso has no application and Section 10 (1) 

( b ) , Essential Commodities Act iX ol 19.).») and 
CL 7 (l) of the Sugarcane Control Order, 1955, 
must, in tiiis view, be held t<» be void. 

The U. P. Sugarcane Regulation of Supply and 
Purc hase Order, 195 1, could not be validly repeal- 
ed 1) v the Central (jovernment as was purported 
to he done bv CL 7 ot the Sugarcane Control 
Order, 1955, and that repeal was ol no elTeet with 
the result that the U. P. Sugarcane Regulation of 
Supply and Purchase Order, 1954. stood unairecled 
thereby. The result, therefore, is that there was 
no repeal of the U. P. Sugarcane (Regulation of 
Supply and Purchase) Act (XXIN of 1953), or the 
U. P. Sugarcane Regulation of Supply and Pur- 
chase Order, 1954 bv Section 16 ol Act X of 1955 
or by CL 7 ol the Sugarcane Control Order, 1955. 
fika Ramji v Slate <>! Uttar Pradesh. 1950 SCA 
979: 1950 SCR 393: 1950 All WR (IIC) 657: 1956 
SCJ 625: AIR 1956 SC 676 (700, 707) (Pt E) 
(Prs 40, 41). 

9 Ait. 254 (2) — Government of India Acl 

(1935), Section 107 (2) — Power of Central Legis- 
lature or Parliament to repeal directly Provincial 
or State legislation enacted with respect to same 
matter. 

Under Section 107 (2), Government of India Act, 
1935 the position was that though a law enacted 
bv the Central Legislature and within its com- 
petence would override Provincial legislation 
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covering the same field, the Central Legislature 

had no authority conferred upon it under the 

Government of India Act to enact a statute repeal- 

tog directly any Provincial statute. (1896) AC 
Rel. on. 

Art. 254 (2), Constitution of India, is in sub- 
stance a reproduction of Section 107 (2), Govern- 

AH Dt 9 °!i ?oi la .u Ct V 1935, But by llle P r °viso to 
Art. 2o4 (2) the Constitution has enlarged the 

powers of Parliament and under that proviso, 
Parliament can do what the Central Legislature 
could not under Section 107 (2) of the Govern- 
ment of India Act, and enact a law adding to 
amending, varying or rcpealling a law of the Stale 
when it relates to a matter mentioned in the Con- 
current List. The position then is that under the 
Constitution, Parliament can, acting under the 
proviso to Art. 254 (2), repeal a State law. But 
where it does not expressly do so, even then the 
Mate law will be void under that provision if it 
conflicts with a later “law with respect to the 
same matter that may be enacted by Parliament." 

7nJf r y iai v - State of Bombay, 1954 SCJ 851: 
19o4 Cri LJ 1822: 1954 SCA 1295: 1955 All WR 

(Sup) 1 : 1955 SCR 799: 57 Bom LR 589: 

AIR 1954 SC 752 (750, 757) (Pt A) (Pr 7). 

’ Art * 254 — Proviso — Power of Parliament 
1 ower of Court to adjudicate upon reason- 
ableness of legislative measure. 

L'nder Art. 254 of the Constitution of India, the 
Parliament has overriding and plenary powers of 
legislation and, in exercise of that authority, it 
could amend, repeal, modify or add to any exist- 
ing law. II the Legislature is invested with auth- 
ority to legislate in regard to a particular topic, 
tne Court cannot adjudicate upon the reasonable- 
ness of such a measure. ILR (1959) Andh Pra 

4 2i . : . ,1 i 9 S 91 1 Andh WR 174; 1959 Cri LJ 300: 1959 

1959 MLJ < Cr ) 1761 AIR 1959 Andh 
Pra 144 (14o, 140) (Pt B) (Prs 6, 16) (DB). 

-—Art. 254 (2) — Government of India Act 

(lJ.io), Section 107 — "Further Legislation" — 

Meaning of — State law repugnant to Central law 

or existing law — State law prevails until there is 

further legislation with respect to (he same matter 

by Central Legislature. See Government of India 

Act 0935), S. 107 (2). 1953 Crl LJ 1602: AIR 

1953 Bom 371 (DB). 


enlarged and under that proviso the Parliament 

n^i„r°c W r a ‘^Central Legislature could not do 
under Section 107 (2) of the Government of India 

Act, and enact a law adding to, amending, varying 

or repealing a law of the State in the circums- 

;?n :e o„ m S. ntl0ncd in the Article. 1967 BLJR 620: 

(P? 5)*(DB) G0C: ^ 1958 Pa ‘ 43 f47) (Pt B) 

ARTICLE 255 


♦ • ^ r I # Mysore Existing Laws (Construc- 

tion of References to Values) Act (XII of 1957), 
Sections 3, 2 — Substitution of Naya Paisas in 
placx; of pies in Mysore Sales Tax Act — Effect 
~ Tax expressed in terms of Naya Paisas cannot 
Be challenged as unconstitutional. See Ibid, Art. 
212. AIR 1963 SC 589. 


• Arts. 255 and 265 — Freedom of trade — 
Assam Taxation (on Goods Carried by Roads or od 
Inland Waterways) Act (13 of 1954) — Validity. 
See Ibid, Art. 301. AIR 1961 SC 232. 

"7 Art. 255 — Previous sanction under Art. 304 
(b), Proviso, not obtained — Enactment, iS 
invalid — Subsequent assent — Effect. See Ibid, 
Art. 304 (b), Proviso. AIR 1960 Andh Pra 234 

— Art. 255 — States Re-organisation Act, 1956— 
Distmtegration of State of Hyderabad — Constitu- 
tional validity. See Ibid, Art. 1. AIR 1*67 Andh Pra 
734 (DB). 

Arts. 255, 207 and 212 — Governor’s recom- 
mendation — Bill imposing tax on certain articles 
introduced without Governor’s recommendation — 
Governor’s assent published in Gazette — Dcfecl 
cured by assent — Act not Invalid — Bengal 
Finance (Sales Tax) (Second Amendment) Act* 
1955. 

Though there was no recommendation from the 
Governor for the imposition of tax on bullion and 
specie under the Bengal Finance (Sales Tax) 
(Second Amendment) Act, 1955, the assent of the 
Governor to the Act having been published in the 
Calcutta Gazette Extraordinary on September 19, 
19.)5, the defect is cured and the Act cannot be 
said to be invalid on that ground: AIR 1958 Raj 192 
(194), Rel. on. 69 Cal WN 273: AIR 1966 Cal 81 
(83) (Prs 15, 16). 


: Art. 254 ( 2), Proviso — Scope of— Different 

from Section 107, Government of India Act, 1935 
— (Government of India Act (1935), Section 107). 

Whether under the Constitution or under the 
Government of India Act, the Central Legislature 
or 1 arliament had always the power to override 
any legislation passed by a Provincial or State 
Legislature provided the subject is dealt with 
found a place in the Concurrent List. That 
important principle is reiterated in Art. 254 and 
the proviso to Cl. (2) merely emphasises that im- 
portant principle. The departure made by the addi- 
tional words contained in the proviso to Cl (2) of 
Art 254 is that wider power is conferred upon 
Parliament directly to tackle State legislation and 
to amend, vary or repeal Slate legislation. These 
additional words in no way restrict the com- 
petence of Parliament. ILR (1955) Bom 49: 56 

fpr^MDB 1 ) 0001 AIR 1955 B ° m 35 (37J (Pl A) 

■ Art. 254 — Existing laws on matters in con- 

current list — Power of Parliament to repeal or 
amend not restricted. See Ibid, Art. 246 (2) AIR 

1961 Ker 154. 

—Art. 254 (2), Proviso — Scope. 

Now by the proviso to Art. 254 (2) of the Con- 
stitution the powers of the Parliament have been 


• Arts. 255, 301 and 304 — Kerala Agricul- 

turists Debt Relief Act (XXXI of 1958), Section 
4 1 "A — Constitutional validity — Section is valid 
and does not infringe Arts. 14, 13, 301 or 304. See 
Debt Laws • — • Kerala Agriculturists Debt Relief 
Act (XXXI of 1958), Section 11-A. AIR 1965 Ker 
39 (FB). 

Art. 255 — Scheme of distribution of legis- 
lative powers, pointed out. 71 Mad LW 291 : 
(1958) 28 Com Cas 270: AIR 1958 Mad 403 (406) 
(Pt A) (Pr 5). 

[Overruled on another point in 1961 (2) Mad 
U 494.] 

Art. 255 — Previous sanction of President 

required by Art. 304 (b) not obtained — Assent 
of President to the Act after it was enacted obtain- 
ed — Defect cured by Art. 255. See Ibid, Art. 
304 (b). AIR 1963 Mys 49 (DB). 

Art. 255 — Scope — Amendment of Section 

35 of Land Acquisition Act — Scope and effect 
of. See Land Acquisition (Bihar Amendment) Act 
(Bihar Act XI of 1956), Section 4. AIR 1959 Pal 
488 (DB). 

Art. 255 — Assent of President to Bill — 

Should be obtained before it becomes an Act and 
not after its becoming an Act. See Ibid, Art. 200- 
1965 Raj LW 118. 
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‘——Art. 255 — Rajasthan Passengers and Goods 
Taxation Act (18 of 1959), Section 3 — Rajasthan 
Finance Acts amending Section 3 of the Act of 
1959 without obtaining assent of the President — 
Taxes imposed by the amended Act during 1961 
and 1962 not valid — Effect of Validating Act of 
1964 — Held that Section 4 not only validated 
the impugned provisions of the Finance Acts but 
also re-enacted them with retrospective effect — 
Taxes collected during the period held legal. See 
Ibid, Art. 304 (b) Proviso. 19G5 Raj L\V 118. 

—Art. 255 — Imposition of octroi duty — 
Restriction on freedom of trade — Absence of 
previous sanction of President — Effect. See 
Municipalities — Rajasthan Town Municipalities* 
Act (XXIII of 1951), Section 59. AIR 1958 Raj 
1M (DB). 


9 Art. 255 — Scope of — • Rajasthan Motor 

Vehicles Taxation Act (11 of 1951), Sections 4 
and 11 — Validity of. See Rajasthan Motor Vehi- 
cles Taxation Act (XI of 1951), Section 4. AIR 

1958 Raj 114 (FB). 


Art. 255 — Subsequent assent by President — 

Sufficiency — Non-compliance with Section 207 — 
Effect. 


It is clear from the provisions of Art. 255 that 
In cases where the Constitution required that a 
bill cannot be moved or introduced without the 
recommendation or previous sanction of the Presi- 
dent or the Governor or the Rajpramukh, the Ac* 
would nol be invalid simply because such a recom- 
mendalion or a previous sanction is not made, 
provided subsequent assent is given by that auth- 
ority. Rajasthan Sales Tax Act received the assent 
»f the President of India on 22nd December, 1951 
ts published in Rajasthan Gazette, Extraordinary, 
dated 30th December, 1954. So even if the Court 
were to lind that the bill was not introduced or 
moved on the recommendation of the Rajpramukh 
■3 required by Art. 207 the Court could not hold 
the Act invalid since it bad received the assent of 
*he President of India. (1957) 8 STC 798: 1957 
ftaj LW 518: 1LR (1957) 7 Raj 1035. 


ARTICLE 25G 


Art. 250 — Exercise of executive power of 
State — Limitations — Boundary dispute between 
?ndia and Pakistan regarding Bcrubari Union 
No. 12 — “Radclife Award" — Agreement between 
Prime Ministers of India and Pakistan — Inter- 
pretation — Enforcement of agreement — Direc- 
tive of Central Government to State — Implemen- 
tation — Writ against State — Agreement if Act 
t)f State • — Question of cession of territory, if 
Involved in agreement — Jurisdiction of Municipal 
Courts. See Ibid, Art. 226. AIR 1959 Cal 500. 


ARTICLE 258 


® Art. 258 — “Law" — Notification by President 

under Art. 258 ( 1 ) of the Constitution held to have 
force of law — Commissioner appointed under noti- 
fication under Art. 258(1) could appoint Additional 
Special Land Acquisition Officer as Collector for 
purposes of Section 5-A, Land Acquisition Act. Sec 
Bombay Re-organisation Act (1960), Section 87. 
AIR 1904 SC G48. 

■ Art. 258 (1) — Scope — Provision enables 

President to entrust to States functions which 
are vested In Union and not those which are vest- 
ed In him os President. 

Art. 258 (1) enables the President to entrust to 
the State the functions which are vested in the 
Union, and which are exercisable by the Presi- 
ded on behalf of the Union; it does not autho- 


rise the President to entrust to any other person 
or body the powers and functions with which he 
is by the express provisions of the Constitution 
as President invested. The power to promulgate 
Ordinances under Art. 123, to suspend the provi- 
sions of Arts. 268 to 279 during an emergency, to 
declare failure of the Constitutional machinery in 
States under Art. 356, to declare a financial 
emergency under Art. 360, to make rules regulat- 
ing the recruitment and conditions of service ol 
persons appointed to posts and services in con- 
nection with the affairs of the Union under Art* 
309 — to enumerate a few out of the various 
powers — are not powers of the Union Govern- 
ment; these are powers vested in the President by 
the Constitution and are incapable of being dele- 
gated or entrusted to any other body of authority 
under Art. 258 (1). The plea that the very nature 
of these powers is such that they could not be 
intended to be entrusted under Art. 258 (1) of the 
Sate or officer of the State, and therefore Cl. (1) 
must have a limited content, proceeds upon an 
obvious fallacy. Those powers cannot be dele- 
gated under Art. 258 (1) because they are not th® 
powers of the Union, and not because of their 
special character. Jayantilal Amratlal Shodhan r. 
F. N. Rana, (1964) 5 SCR 294: (19G4) 5 (iu| LR 
481: ( 19G4) 2 SCA 284: AIR 19G4 SC 648 (G5G) 
(PI A) IPr 12). 

• Art. 258 (1) — Scope — Powers under, 

whether of executive character. 

Per Majority: — The plea about the placing of 
Art. 258 in Ch. II of Part XI and the character 
of the two preceding Articles as indicative ot the 
character of the powers conferred bv Art. 258 (1) 
being executive is not at all decisive : for Cl. (2) 
of Art. 258, and Cl. (3) of Art. 261, which occur in 
Ch. II, deni with matters Legislative and judicial. 

Per Subha Ran and Wanchoo, JJ. : — Where 
Chapter II of Part XI dealing with administrative 
relations deals with matters other than executive 
functions, it has specifically referred to these other 
matters which have to he dealt with by law or 
which are judgments of Courts; otherwise the 
whole of Chapter II of Part XI is concerned with 
the executive power of the Union or the State 
and, therefore, deals with executive functions. 
When Art. 258 (1) is giving power to the Presi- 
dent to entrust his functions to the Government 
of a State or its officers in relation to any matters 
to which the executive power of the Union ex- 
tends, the intention is to entrust only executive 
functions and no other. The word 'functions' 
even though it is not qualified bv the word ‘exe- 
cutive’ in Art. 258 (1) must take its colour from 
what follows and if that is so, functions to he 
entrusted must he of the same nature as the 
executive power of the Union. Taking there- 
fore, the language used in Art. 258 (11, it is cap- 
able of only one meaning, viz., that it enables 
the President to ask the State Government or its 
officers, with its consent, to earn* out functions 
which pertain to the executive power of the 
Union vesting in him and to no other kind of 
power Javantilal Amratlal Shodhan v F N 
Rana, (1964) 5 SCR 294: (19G4) 5 C»u| LR 481: 
(1964 ) 2 SCA 284: AIR 19G4 SC 648 (G63) (PIC) 
(Prs 32, 33). 

Art. 258 (1) — Functions of Central Govern- 
ment under Section 7, Explosive Substances Act, 
(1908), delegated to all State Governments — 
State Government has jurisdiction to give con- 
sent in respect of offence against Act. See Ex- 
plosive Substances Act (1908), S. 7 1965 (1) 

Crl LJ 1 : AIR 1905 All 15 (DB). 

Art. 258 (1) — Notification dated 20th March, 

1952, by Central Government under Art. 258 (1) 
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•— Validity. See Land Acquisition Act (1894), S. 3 
(ce). AIR 1902 All 208. 

Arts. 258 (1), 73 (1) and 246 (1) — Explosive 
Substances Act (1908), S. 7 — Central Govern- 
ment can validly delegate, under Art. 258 (1) read 
vwlh Arts. 73 (1) and 24G (1), its functions under 
S. 7, Explosive Substances Act, to State Govern- 
ments — Consent given by Governor of Slate un- 
der S. 7 for prosecution under Act after delega- 
tion is not open to challenge — AIR I960 All 
376. considered — Explosive Substances Act 
(1908), S. 7 — Power of consent of Central 
Government for prosecution under Act — Delega- 
tion to Stale Governments — Valid 1962 Mad 
1J (Crl) 366 : 1962 (2) Cri LJ 318: (1962) 1 Andh 
LT 438: (1962) 1 An \VR 396 : AIR 1962 Andh 
Pra 322 (323) (Pt A) (Pr 26). 

£5 —Arts. 258 and Sell. VII, List III, Item 42 — 
(as amended by Constitution (Seventh Amend- 
menl) Act, 1956) — Acquisition of land within 
Stale area for purposes of I'nion — Delegation of 
power by Central Government to Stale Govern- 
ment — Validity — Scope of Art. 258 — Notifica- 
tions under Ss. 4 and 6, Land Acquisition Act 
Issued by Stale Government — Validity — Land 
Acquisition Act (1894), Ss. 3 (ee), 4 and 6. 

F»e!d, on facts (i) that the delegation made hv 
the Central Government by its Notification, dated 
24-3-52 was not invalid. In view of the said de 
legation (lie Central Government would include 
the Stale Government in the matters of acquisi- 
tion ol land within the Stale of Assam bv vir- 
tue of S. 3 (8) (b) ot the General Clauses Act. In 
Ibis view, the notifications under Ss. 4 and 6 of 

Acquisition Act, could not be challeng- 
in' appropriate Government. 

fact that the land was acquired by the 
Stale Government for enabling the Central 
Government to erect a food-grains godown did 
not necessarily mean that the acquisition was for 
the t nion purpose and that the purpose ceased 
to he a Stale purpose: AIR 1955 SC 810, Re!, 
on. 1W the amendment of the Constitution in 
1956, the distinction between the Union purpose 
and the Slate purpose has in e licet been abolish- 
ed. A power has been given to the Slate Govern- 
ment to acquire land for anv purpose which may 
be regarded as a public purpose so long as the 
properly is within its territorial jurisdiction and 
the Slate Government will in such cases also 
be the appropriate Government within the mean- 
ing of S. 3 (ee) of the Land Acquisition Act. The 
executive power of the Union under Art. 258 
extends to acquisition, whether voluntary or in 
the exercise of its right of eminent domain. It 
is not limited to acquisition under a contract. 

It may he that a particular building may he 
constructed by the Central Government and the 
food-grains may be stocked bv the Central 
Government, hut nonetheless if the food-grains 
are to be distributed among the inhabitants of 
the Slate, it is as much a State purpose as a Un- 
ion purpose. It is essential for a public benefit 
in which the State is as much interested as the 
Central Government. Tinsukia Development Cor- 
poration, Ltd. v. State of Assam, AIR 19G1 Assam 
133 (136, 137, 138, 130) (Ft A) (I>rs 4, 5, 7, 9, 
10) (FB). 

— Art. 258 (1) — Delegation of executive func- 

tion by Central Government to State Government 
• — Consent by State Government after applying 
its mind to facts of the case — Consent is legal 
and valid — Special provision for delegation in 
Act not necessary. See Explosive Substances Act 
(1908), S. 7. (1063) 2 Cr LJ 258: AIR 1963 Col 
508 (DB). 


the Land 
ed as not 

(ii) The 


Arts 258, 73, Scb. VII, List I, items 17 to 19 
— Notification No. 4/3-56 (1) — F. I. dated 19- 
4-58 entrusting power under S. 3 of Foreigner* 
Act to Stale Government — Validity of. 

Where the Central Government by notification 
No. 4 3-56 F. 1, dated 19-4-58 entrusted power 
under S. 3 of Foreigners Act to Stale Government 
that power could be validly entrusted and the 
notification was not invalid. Under Art. 73 the 
Executive power of the Union extends to matters 
with respect to which the Parliament has power 
to make laws, that is to say, matters included in 
List I, Schedule VII to the Constitution. Items 
1/ to 19 of List I cover matters relating to aliens, 
extradition, admission into and emigration and 
expulsion trom India and passport and visas. 
These being matters over which the executive 
power ot t lie Union also extends may be entrusted 
under Art. 258 of the Constitution bv the Central 
Government to the State Government either con- 
ditionally or unconditionally. 

W here, therefore, a person who had violated 
an order validly made against him to leave India, 
he must face the consequences thereof under the 
foreigners Act. In such case, High Court could 
not interfere with criminal prosecution started 
against him. 67 Cal \VN 206: (1963) 2 Crl LJ 9: 
AIR 1963 Cal 369 (372, 373) (Pt B) (Prs 12, 15). 

Art. 258 — Power to order foreigner to leave 
Indian territory — Delegation — Validity of. See 
Foreigner’s Act (1946), S. 3. AIR 1958 Cal 565. 

Art. 258 (1) — “Laws in force” 

ment of power under Art. 258 (1) 


— En trust - 
Nature of 

Whether executive in nature. See Bombay Re- 
organisation Act (XI of 1900), S. 87. AIR 1963 

Guj 80 (DB). 


Art. 258 


Foreigners Act, S. 12 — Validity 
Power of. See Foreigners Act 


— Delegation — 

(1946), S. 12. 1961 (1) Cr LJ 516: AIR 1961 Madfe 
Pra 110. 

- — Arts. 258, 246, 162, 73 and Sch. VII, List 1, 
Entry 41 — Imports and Exports (Control) Act 
(1947), S. 3 — Imports and Exports (Control) 
Order (1955), Clauses 8, 9 and 10 — Import 
Trade Control Policy for April to September, 1963 

— Para. 51 — Other remedy open — Disposal of 
applications for import licence — State Govern- 
ment constituting committee including Slate Gov- 
ernment Officer who was acting as sponsoring 
authority under Act — Order constituting com- 
mittee amounted to encroachment upon exclusive 
jurisdiction of Union Government and sponsoring 
authority ought to have exercised its own indivi- 
dual judgment — Applications could not be said 
to have been finally disposed of and remedy by 
way of appeal against improper rejection of licen- 
ses was not adequate and relief could be granted 
in writ petition. See Ibid, Art. 226. AIR 1965 Myi 
143 (DB). 


Art. 258 (1) 


— Firm discontinuing business 
Assessment to income-tax made thereafter — - 
Assessment made on firm in status of unregistered 
firm — Certificate proceedings — Substitution ot 
partners — Liability of partners — Applicability 
of Art. 258 (1). See Income-tax Act (1922), S. 41. 

AIR 1958 Orissa 280 (DB). 

Art. 258 (1) — Fixation of minimum wage*— 

Delegation of powers by Central Government !• 
State Government — Validity of. 

Fixation of minimum wages is an executive 
matter arising in the performance of the executive 
functions of the State. It is true that a certain 
procedure is prescribed for fixation of minimum 
wages. Rut that in itself does not make the 
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fixation a quasi- judicial matter, and hence it can 
be delegated by the Central Government to the 
Government of a State 19.17 Raj L\V 95: ILR 
(1957) 7 Raj 74: AIR 1957 Raj 35 (30) (l»t R) 
<Pr 8) (DR). 

ARTICLE 258-A 

Art. 258-A — Contract for construction work 

of Ilirakud Dam Project — If dis(|ualification for 
election to Orissa Stale Assembly. See Represen- 
tation of the People Act (1951), S. 7 (d). AIR 

1959 Orissa 58 (DR). 

ARTICLE 259 

(Refore amendment of 1956) 

Art. 259 (2) (Before amendment of 1956). 

Arts. 14 and 1G — Grading of Majors of T. C. 
Slate Forces by Indian Army Selection Board 
does not amount to discrimination. 

Where after coming into force of t he Consti- 
tution of India, the Armed Forces of the T. C. 
State became part of the Armed Forces of the 
Union of India, the Indian Army Selection 
Hoard screened the Ollicers of the T. C. 
State Forces and the appellant who was 
holding the rank of Major was former! v graded 
as “unacceptable" to the Indian Army and there- 
after released from the Army under orders of the 
President; the gradation by the Selection Board 
was no discrimination on the ground that the 
Majors of the Indian Army were not subjected to 
any selective test alter they were commissioned 
once, and Hie Major cannot claim the benelils as 
contemplated by the Indian Arniv Rules; he can- 
not also claim damages or compensation, since 
his release was under orders ol the President. 
I’he Major has not become entitled to the salary, 
other emoluments and pension of the Indian 
Army personnel merely because Art. 259 |2l 
stated that the Armed Forces of the Slates would 
form part of the Armed Forces of the Union. 
The provision in the Article does not ipso laelo 
enable the members of the Slate Forces to hold 
the same ranks in the Armed Forces of the Union. 
They have to he accepted as conforming to 
Indian Armv standards and have to be absorbed 
and integrated in the Armed Forces ol the t nion. 
Therefore the grading bv the Selection Board 
was no discrimination. The discrimination il it 
could be called discrimination as between tbo.se 
"acceptable" and those ‘'unacceptable" was in- 
evitable in any selection. lienee the gradation 
of the Major cannot he challenged on the ground 
of discrimination inasmuch as there was no further 
selection in ease of Officers of Indian Armv 
when once they have been commissioned. 19G4 
Kcr LJ 700: ILR (1964) 2 Kcr 389: 19G4 Ker LT 
400: AIR 1905 Ker 185 (18G, 187) (PI A) (Prs 5, 0, 
3) (DR). 

ARTICLE 2C1 
SYNOPSIS 

(Constitution of India, Art. 201.) 

1. Scope of Hie article. 

2. Clause (2). 

3. Clause (3). 

(a) Prc-Conslilullon judgments and decrees. 

(b) If retrospective. 

See Note 3 (a). 

1. Scope of the article. 

® Art. 201 — After integration of State with 

Indian Union, question whether Court in Akola is 
foreign Court in relation with Hyderabad Slate, 
■does not arise, since all Courts in State are 
Indian Courts — Insolvency Court in Akola adju- 


dicating debtor insolvent — Receiver taking pos- 
session of property in Berar and applying to 
Aurangabad Court for its aid to enable him to 
take seisin of property in Hyderabad — Auranga- 
bad Court must give aid. See Civil P C (1908), 
S. 13. AIR 1952 Hyd 80 (FR). 

® Arts. 201. 1. 5 and 307 (3) — Scope — 

Ex parte decree passed by Palghat Court on 3-1- 
1951 — Exeeutahilitv In Perumbavoor in Travail- 
core after extension of Civil Procedure Code to 
Travancorc-Corhin by Part B Slates (Laws) Act, 
1951 — Civil Procedure Code (1908). Ss. 2 (15), 
13 and 44 — (Travancore Civil Procedure Code 
(1100 ME) S. 2 (5) — (Part R States (Laws) Act, 
1951). 

An ex parte decree passed after the coming into 
force of the Constitution, bv the Palghat Court 
which was a foreign Court vis-a-vis the State of 
Travancore bv virtue of t lie definition in S. 2 (5) 
Travancore Civil Procedure Code (1100 ME), is in- 
capable of execution in a Court at Perumbavoor. 
The definition of foreign Court in S. 2 (5i, Civil 
Procedure Code as amended bv Act II of 1951 
which was extended to the Travancnre-Cochin 
Stale, cannot he availed of to determine the 
cxecutabilily of the de< n*e passed prior to 1-4- 
1951, inasmuch as the material date for determin- 
ing the question is im- u.i.c <>l the decree and 
not the dale on which e\c< ution is sought. AIR 
1951 Trav-Co 358 (FR). Rel. on. The destruction 
of the element of forcigimess is cllVcled by the 
amendments to Civil Procedure Code by Act 2 of 
1951 read with Part B States (Laws) Act, 1951. 
AIR 1951 Mad 1051 and AIR 1955 J and K 5 
(FB), Dissented from. 

The object of Cl . (3) of Art. 201 is also the 
same as that of S. 44. Ci\il Procedure Code and 
the words ’shall be capable ol execution’ only 
mean that the expeditious method of execution 
bv application will be available and that there 
will he no necessity for an action on the judg- 
ment of another Stale. 

Article 1 of the Constitution provides that 

India shall be a Union of Slates and that the 

territory of India shall comprise ‘the territories 

of the States’ and the other territories specified 
therein. It is impossible to say that the crea- 

tion of a l nion of Mates in this fashion will by 
itself destroy the element of toreignness as be- 
tween the Courts ol t lie* federating States. AIR 
1951 brav-Co 358 (FR), Rel. on. Varialhu Augus- 
I hi v. Suhramonia her Sesha her, ILR (1957) 
Kerala 1030 : 1957 Ker L I 042 : 1957 Kcr LJ 033: 
AIR 1958 Kcr 15 (10. 17. 18) (Prs 2, 3, 4, 9, 10, 
13, 14, 15, 1G, 17, 21) (FR). 

Art. 201 — Scope and clTecI — Efficacy of 

judgment rendered by Criminal Court in former 
Indian Stale. 

Art. 201 deals with the state of affairs which 
would arise after the commencement of the Cons- 
titution. Neither Cl. (1) nor Cl. (2) purports to 
give any efficacy to a proceeding or judgment 
rendered in a former Indian State or the pre- 
sent Slates. They onlv deal with Hie question of 
proof . No doubt Cl. (3) deals with Hie question 
of giving effect to the judgments or orders but 
they arc those rendered by civ i 1 Court. No re- 
ference is even made in the article to judgments 
or orders of criminal Courts ILR (1955) Nag 
013: 1955 Nag LJ 498: 1955 Cr LJ 1275: AIR 
1955 Nag 236 (287) (Pt A) (Pr 5) (DR). 

Art. 261 — Submission to jurisdiction — In- 
tention of defendant — Submission to be prior 
to decree — ElTcct of Art. 201 of Constitution 
See Civil P. C. (1908), S 13. AIR 1955 Nag 103 
(DR). 
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• Art. 261 — Full faifh and credit clause — 

Effect — (Civil Procedure Code (1908), S. 13). 

(Per majority, Gosain, J. Contra) 

The provisos of Article 261 (1) and (2) 
are collectively called ‘full faith and credit" 
Clause. Article 261 (1) merely establishes a rule 
of evidence and does not deal with jurisdiction 
Sub-clause (2) empowers the Parliament to lay 
down the rule of evidence and also the effect 
of the acts, records and judicial proceedings by 
legislation. This clause authorises the Parlia- 
ment to legislate on the subject. Section 13 (a), 
Civil Procedure Code, lays down that a foreign 
judgment shall be conclusive as to any matter 
directly decided by it. This provision amply 
complies with the full faith and credit clause. 
Section 13 (a), however, further lays down that 
such a decision shall not he conclusive if the 
Court rendering the judgment was not compe- 
tent to do so. The statutory provisions contain- 
ed in Section 13 (a) of the Code of Civil Pro- 
cedure as in force, in Pepsu State, in 1951 can- 
not be said to be in conflict with Article 261 (1) 
and (2) of the Constitution. Accordingly, it is 
open to the executing Court to examine under 
section 13 (a) of the Code of Civil Procedure 
whether the Courts decreeing the suits were or 
were not competent to pronounce the judgments 
in 1951. Gauri I. at Gurdev Das v. Jugal Kishore 
Sharma, ILK (1958) Pun| 1211: 61 Pun LR 418: 
AIR 1959 PunJ 265 (270, 271, 272) (Pi E) (Prs 17, 

18) (FB). 

® Art. 2G1 — It is prospective and does not 

apply to decrees passed before 26-1-1950. Laxmi- 
chand v Mst Tipuri, 1956 Ka| LW 129 : ILK 
(1956) 6 Ra| 236: AIK 1956 Raj 81 (84) (Pt C) 
(Pr 18) (FB). 

Art. 261 (1) — Applicability. 

Article 261 (1) applies only to acts which are 
valid and good and not to those that are void. 
Thus, where a permit issued to ply a motor vehi- 
cle on a public route is really not a permit at 
all. As its grant was ultra vires its grantor its 
issue cannot be "an act” within the meaning of 
Article 261 of the Constitution. AIR 1953 TC 
392 (394) (Pt C) (Pr 10). 

2. Clause (2). 

• Arts. 261, 246 and Soh. 7, List 2, Item 3, 

List 3, Items 12, 13 — Foreign Judgments — 
(Civil P. C. (1908), S. 13). 

It is open to a State legislature to define 
"foreign judgments" and how they are to be en- 
forced within its State subject to any legislation 
by the Parliament. Art. 261 (2) empowers only 

the Parliament to determine the manner in which 
judicial proceedings whether of the Union or of 
a State are to be proved and are to be made 
effective while items 12 and 13 of the Concur- 
rent list give similar power to the Slates. Gauri 
Lai Firm v Jugal Kishore, ILK (1958) PunJ 1211 : 

61 Pun LR 418: AIK 1959 PunJ 265 (269) (Pi B) 
(Prs 11; 14) (FB). 

3. Clause (3). 

(a) Pre-Constitution Judgments and 
decrees. 

(b) If retrospective. 

See Note 3 (a). 

3. Clause (3). 

Art. 261 (3) — Civil P. C. (1908), Ss. 10, 151 

— Agreement to litigate in particular Court 
Injunction restraining earlier suit filed in an- 
other Court can be granted — Injunction can be 
enforced against party disobeving though residing 
DUtside the State. See Civil P. C (1908), S. 10 
1962 All LJ 464. 


Art. 261 (3) — Tlnal Judgment’. 

Obiter. — It is not easy, to explain the omis- 
sion of the word 'decree' from Clause 3 of 
the Article particularly when it has been used in 
the earlier Arts. 132, 133 and 136. It can how- 
ever be said that the definition of the word ‘judg- 
ment’ really means a decree as defined by th« 
Civil Procedure Code. It is therefore, possible 
that the term ‘final judgment' was used in Art. 
261 (3) to include decrees. Ordinarily, only 
decrees are capable of execution, not judgments 
as defined in the Civil Procedure Code. The word 
‘decree’ was probably used in Arts. 132, 133 and 
136 only as a matter of abundant caution. AIR 
1958 All 775 (786) (Pi G) (Pr 54) (DB). 

Arts. 261 and 1 (3) — Territory of India. 

The 'territory of India’ as defined in Art. 1 (3) 
of the Constitution came into existence for the 
first time on 26-1-1950. Before that date there 
was nothing which could he considered ‘the ter- 
ritory of India’ in the sense in which the term 
has been used in the Constitution. A decree 
passed before the coming into force of the Consti- 
tution. by the Gwalior State Court, cannot there- 
fore, be considered to be a decree passed by a 
Court situate within the territorv of India. AIR 
1958 All 775 (786) (Pi H) (Pr 54) (DB). 

Art. 261 (3) — Ex parle decrees by Courts of 

native Slate against non-resident foreigners — 
Execution of — If in accordance with law’. 


Even under Art. 261 (3) the decrees mention- 
ed therein can be executed only in accordance 
with law r . The law’ in respect of ex parte decrees 
passed against non-resident foreigners is that 
such decrees are to be treated as nullities by the 
Court of every nation except (when authorised by 
local special legislation) in the countrv of tha 
forum from w’hich it was pronounced. If, there- 
fore, an ex parte decree against a non-resident 
foreigner passed by the Gwalior Court is allow- 
ed to be executed at Allahabad, when such ob- 
jection to its competency is taken, it will oh* 
viouslv be not in accordance with law. AIR 1958 
All 775 (787) (Pt J) (Pr 56) (DB). 


Art. 261 (3) ■ — Foreign Court — ■ Submission 

to jurisdiction — Execution of decree in foreign 
State — Foreign Court, decree bv — No submis- 
sion to jurisdiction — Decree is a nullity and 
cannot be executed in India — Country of forei- 
gn Court (Gw’alior) subsequentlv becoming part 
of India — Decree cannot still be executed, since 
it was a nullity when it w\as passed. See Civil 
P. C. (1908), S. 2 (5). AIR 1955 AH 490. 

• Art. 261 (3) — Foreigner doing business in 

territorial jurisdiction of Court through agent— 
Claim against for breach of contract — Court has 
jurisdiction to pass ex parte decree against fore- 
igner. See Civil P. C. (1908), S. 20. AIR 1961 
Andh Pra 476 (FB). 


Art. 261 — • Foreign judgment — Ex parte 

money decree passed by Madras High Court 
against resident of Hyderabad State — Decree 
transferred to Court in Hyderabad now’ merged 
in Andhra Pradesh — Decree cannot be executed. 
See Civil P C. (1908), S. 13. AIR 1958 Andh Pra 
407. 


Art. 261 


Ss. 13 and 38, Civil 
Its executability 


P. c. - 

Foreign decree — Its executammy — Character 
and validity of decree how determined -- im 
munity under Law how far saved by 5. 2V o 
Art o of (Civil P C (Amendment) Aci 

(2 of" 1951), S. 20). See Civil P. C. (1908), S. 13. 

AIR 1958 Andh Pra 407. 


f 



CONSTITUTION OF INDIA (1950). Art. 261, Note 3 1437 


——Art. 261 (3) — Foreign judgment and decree 
— Judgment of Khosla, J., in AIR 1956 Punj 
193 (FB), Dissented from. See Civil P C. (1908). 

5. 13. AIR 1968 AP 407. 

Art. 261 — Consent decree creating charge on 

property situate outside territorial jurisdiction of 
Court — Decree is lawful — Court has jurisdic- 
tion to appoint receiver of such property — Art. 
261 under which decrees and orders of Courts of 
one State are capable of being executed in 
another State is a complete answer to ques- 
tion of effectiveness of the decree passed. See 
Civil P. C. (1908), S. 51. AIR 1961 Cal 422. 

Art. 2G1 (3) — Ex parte decree passed by 

Bombay High Court against resident of former 
Hyderabad Stale — Execution in Hyderabad — 
Decree can now be executed in Hyderabad ■ — 
Civil P. C. (1908), S 2 (5). ILR (1952) Hyd 
1030 : AIR 1953 Hvd 19 (19, 20) (Prs 4, 5, 6) 
(DB). 

• Art. 261 (3) — Definition of ‘foreign 

Court' • — Repugnancy to Arts. 5 and 261 (3) 
of Constitution — Ex parte decree passed by 
Amritsar Court against a Slate subject on 4th 
June, 1951 — Decree if executable in State. See 
Jammu and Kashmir Civil P. C. (10 of 1977, 
SMT.). (Before Amendment of 2011), S. 44. AIR 
1955 J and K 5 (FB). 

• Art. 261 (3) — Decree passed by Court in 

British India • — Decree passed against person not 
submitting to Court’s jurisdiction — Decree can 
be executed in Courts of Madhya Bharat after 
26th January, 1950. See Civil P. C. (1908), S. 2 
(5). AIR 1955 Madh B 1 (FB). 

Arts. 261, 1 and 5 ■ — Decree of foreign Court 

— Ex parte decree in Mysore on 27-7-1950 can 
be executed in Part A State. See Civil P. C. 
(1908), S. 2 (5). AIR 1954 Mad 1051. 

Art. 261 (3) — Decree passed after Constitu- 
tion but in suit instituted before — If executable. 

A dcrce passed subsequent to coming into force 
of the Constitution, in a suit instituted prior to 
the date of the Constitution is executable in 
Courts in India previously considered as foreign. 
36 Mvs LJ 479: ILR (1958) Mvs 273 : AIR 1959 
Mys 34 (35) (Pr 3). 

Art. 261 — Executable order under S. 488, 

Criminal Procedure Code, in existence — Second 
application for maintenance — Maintainability 
See Criminal P. C. (1898), S. 488. 1958 Cr LJ 

1437 : AIR 1958 Punj 431. 

• Art. 261 (3) — Effect of — Decree of Rom- 

bay High Court — Execulability in Saurashtra — 
Procedure. 

Though by reason of Art. 261 (3) of the Cons- 
titution, a decree of the Bombay High Court be- 
comes executable in Saurashtra State, it could be 
executed only in the manner and according to 
the law in that State where the procedure is by 
way of suit. Art. 261 (3) cannot be relied on to 
show that it becomes executable bv mere applica- 
tion Dwarkadas Jcthabhai v. Gokaldas Naranji, 
5 Sau LR 50: AIR 1952 Sau 90 (91, 92) (Prs 4, 

6, 7) (FB). 

3 (a). Pre-Constitution Judgments and decrees. 

• Art. 261 — Ex parte decree passed by 

Gwalior Court on 18-11-1 948 against resident of 
Allahabad — Decree is nullity — Decree trans- 
ferred to Court at Allahabad on 14-9-1951 — Court 
held could not do so • — Court at Allahabad 
could not execute decree. See Civil P. C. (1908), 
S. 13. AIR 1962 SC 1737. 


Art. 261 (3) — Retrospective operation — [In- 
terpretation of Statutes). 

Every legislation is prima facie prospective un- 
less it is expressly or by necessary implication 
made to have retrospective operation. This rule 
of interpretation is applicable for the purpose 
of interpreting the Constitution also. There is 
therefore, the initial presumption that Art. 261 
(3) has only prospective application. There is 
nothing in Cl. (3) of the Article either expressly 
or by necessarv implication to show that it was 
intended to apply to pre-Constitution decrees. 
AIR 1958 All 775 (786, 787) (Pt I) (Pr 55) (DB). 

• Art. 261, Cl. (3) — Civil P. C. (1908), Ss. 

13, 20 — Pre-Constilulion personal ex parte judg- 
ment by British Indian Court against subject of 
Hyderabad State — Decree is nullity and not 
executable nfler advent of Constitution. 

A pre-Conslitution judgment in personam pro- 
nounced in absentem bv a foreign Court against 
a person who has not submitted himself to the 
jurisdiction of that Court and which is incapa- 
ble ol execution outside the territorial limits of 
that Court, is a nullity and if, at the time it was 
passed, it had no validity as a foreign judgment, 
it would not acquire new force after Constitu- 
tion. 

Thus, an ex parte decree passed by the erst- 
while British Indian Court against a resident of 
the then Hyderabad State, who had not submitted 
to the jurisdiction of that Court cannot be execut- 
ed by the Courts of the Hyderabad State after 
26th January, 1950. 

Section 20. C. P. Code enables Courts in British 
India to pass decrees which are capable of execu- 
tion as domestic judgments. It deals only with 
matters of domestic concern and prescribes rules 
for the assumption of territorial jurisdiction by 
British Indian Courts in causes within their cog- 
nizance. As foreign judgments, they have no 
validity and they are, as it were, non est so far 
as the area outside the jurisdiction of the adjudi- 
cating Court is concerned, if they do not conform 
to the principles of Private International Law. 
Such a judgment is an absolute nullity in the 
international sense. 

The material date with reference to which the 
validity of the judgment is tu be tested is the 
date of making the judgment and not the date 
when execution is sought. 

The Constitution is prospective and not retros- 
pective. In that view. Cl. (3) of Art. 261 would 
not govern foreign judgments which were void 
and incapable ot execution in Couti outside the 
territorial domain of the adjudicating Courts be- 
fore the Constitution came into force. The posi- 
tion that prevailed before is maintained despite 
the inclusion of the native States in the territory 
of India. 

Article 372 of the Constitution has preserved 
all the existing laws in the various States before 
the commencement of the Constitution, unless al- 
tered or repealed or amended bv a competent le- 
gislature. Under S. 8 of the Hyderabad Civil P. C. 
the Judgment-debtor had a right to challenge 
foreign judgment, inter alia, on the ground ol 
its being passed without jurisdiction. The right 
to resist execution of a foreign judgment is a sub- 
stantive right and it is specially saved by S. 20 
of Act 2 of 1951 (Civil Procedure Amendment 
Act). AIR 1952 Hvd 196 (FB); AIR 1958 Iivd 
19; AIR 1953 Hyd 184 : AIR 1951 Bom 125 (FB)i 
AIR 1955 MR 1 (FB) and (1959) 2 Mad LJ 822, 
Dissent from; AIR 1952 Mys 69; AIR 1960 Mys 
1; AIR 1954 TC 358; AIR 1955 All 490; AIR 1955 
Nag 103a AIR 1954 Cal 67 and AIR 1956 Raj 81 
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t K r, ish " a MurtI >y v. Venkata Rao, 

ILR (19G2) Andh Pra 781 : (1C62) 1 An \VR 

272: (1962) 1 Andh LT 399: AIR 19G2 Andh 

an" r? 404 ’ 405 ’ 406 ) 22,23, 25, 2G, 27, 

30, 4o) (FB). 

Art. 201 (3) — Scope and effect of. 

Clause (3) of Art. 261 of the Constitution pro- 
vides that final judgments or orders delivered or 
passed by the Civil Courts in any part of India 
shall be capable of execution within the territory 
but notwithstanding this provision the execution 
ot final judgments and orders of the Civil Courts 
depended upon the provisions of the Civil Pro- 
cedure Code in force in the respective territories. 
This is so because the provisions of Clause (3) 
of Art. 261 are not only prospective, but also 
specifically make execution of Civil Court de- 
crees and orders subject to the law in force in 
that territory. AIR 1951 SC 217 and AIR 1951 
SC 128, Ret. on. (1958) 2 Andh 
Andh Li 394: ILR (1958) Andh 
1958 Andh Pra 407 (409 to 412) 

(DB). 


U R 35 : 1958 
Pra S91 : AIR 
(Pt E) (Pr 3) 


Art. 261 (3) — Retrospective effect — Decree 

— Executability In 


of former Indian State Court 
India. 


The decrees which were inexecutable as being 
those ot a Court in a loreign State according to 
the law then in force up to the date of the 
Constitution, have not ceased to be so on ac- 
count of the changes introduced bv the Constitu- 
tion or by reason of the constitutional dehnition 
ot ‘the territory of India." There is no such re- 
trospective effect in any Article of the Constitution 
including the definition of the “Territory of 
India which has the effect of converting what 
was a foreign judgment before the Constitution 
into a domestic judgment after the Constitution. 

The question is not to he determined bv applyin*' 
the test whether at the time of execution any of 
the sections ot the Civil P Code applies, but 
must be determined bv the test whether such 
decrees by their nature ol being foreign Court 
judgments arc at all executable and this goes to 
the very root of their validity and ent orceabilily 
The principle that the executing Court does not 
go behind the decree has always been understood 
subject to the overriding question of whether 
the decree is a nullity or not. It is settled law 
that an executing Court can always refuse to 
execute a decree which is a nullity. 

Held, that the Okhamandal Court in Baroda 
State when it passed the decree had no jurisdic- 
tion against what was then a foreign Slate of 
the Dominion of India and as such its decree 
against the Dominion of India which was a nullity 
being in breach of the international law, could 

India. AIR 1952 Mys 69, Rel 
190 and AIR 1951 Bom 125, 
law referred ILR (1955) I 
24 : AIR 1954 Cal G7 (71, 72) 
18). 

Ex parte personal decree by a 


% w — 

not be executed in 
on. AIR 1951 Rom 
(FB), Disling Case 
Cal 251 : 92 Cal LJ 
(PI D) (Prs 15, 17, 

Art. 2G1 (3) — 

Court in C. P. against resident of Hyderabad in 
respect of cause of action arising within jurisdic- 
tion — Validity — Decree if can be executed in 
Hyderabad after coming into force of Constitution 
See Civil P. C. (1908), S. 13. AIR 1955 Hvd 184 
(DB). 

Art. 2G1 (3) — Execution of decree passed by 

Court in Part A Stale by Court In Part B State. 

Article 261 (3) cannot be availed of for the 
purpose of pressing an application of execution 


* the l erTilo ?y n r ow Arming part of Part B 
Slate where the final judgment of which the 
execution is sought was given by a Court in the- 
tern ory now forming part of Part A State prior 
to 26-1-1950. AIR 1951 SC 124, Foil. 

Even apart from the provisions of Art 261 (31 

fmIl-k deCIC p have not become executable in 
Com is m Part B Slates by reason of change in 
he status of the judgment-debtor from that of a 
foreigner to that of national of India. AIR 1951 

\f° n n n^o- 011 ILR (,953 > MB 312: AIR 1953 
Mad h B 2~o (228, 229) (Pt B) (Prs 44, 56) (DB). 

——Art. 261 (3) — Ex parte jlecree of Bombay 
High Court in 1946 against resident of former 
Owajior Slate — Execution of decree taken to 
Gwalior Court after Constitution of India De- 

cree being a nullity its execution held not main- 

tamable. See Civil P. C. (1908), S. 13. AIR 1962 
Madh Pra 276. 


, ‘V’ /? G1 - Ex parte personal decree passed 

in Calcutta High Court against resident of Mysore 

' a *e piior to Constitution — Decree is not exe- 
cutab’e in Mysore Stale after Constitution See 
Civil 1. C. (1908), S. 13. AIR 1960 Mys 1 (DB). 


Art, 

Mys. C. 


261 (3) 
P. Code, 


Scope 
S. 13 


If retrospective — 
Decree in Court of 


Madras against resident of Mysore ex parte before 
accession of Mysore to Indian Union — Execution 
in Mysore after the coming into force of Constitu- 
tion of India — Permissibility. 

Execution of a decree for payment of money 
passed ex parte before the Mysore State acceded 
to the Indian Union by a Court situated outside 
that Stale against a resident of the Mysore 
State who did not submit to the jurisdiction of 
the foreign Court can he resisted when such exc 
cut ion is applied for in a Mysore Court after the 
accession ot Mysore to the Indian Slate and the 
coming into torce of the Constitution of India 
on 26-11-1950. Art. 261 (3) of the Constitution 
ot India is not retrospective and cannot be given 
retrospective effect. Art. 261 (3) can relate only 
to those decrees which are passed after the Con- 
stitution came into force. Decrees passed in 
the Madras Presidency or the Mysore Stale 

Courts he I ore these two became parts of the 
territory of India, as defined in Art. 261 (3) of 
the Constitution cannot be said, with retrospective 
effect, to he those of Civil Court in the territory 
of India. 

A decree was passed by a Court in Coimbatore 
(Madras) ex parte on 28-3-1949, against a person 
resident in the Mysore Slate who did not appear 
and did not submit to its jurisdiction. The decree 
was subsequently transferred for execution to the 
Sub-Court at Hassan in the State of Mysore and 
the execution application was tiled on 19-3-1950. 

Held, that the status of the defendant to be 
taken into consideration for deciding the question 
of executability was at the time of the decree 
sought to be executed and not at the time of 
the execution thereof and the decree which \vas 
inexecutable in Mysore as that of a Court in a 
foreign Stale according to the law in force at 
the lime did not cease to he inexecutable or be- 
come executable on account of the changes intro- 
duced by the Constitution with respect to status 
or in the definition of foreign State or of territory 
of India AIR 1951 Bom 190; AIR 1951 Bom 1-5 
(FB); AIR 1952 TC 89, Diss.; 

828; 25 Bom 528, 40 Bom 551 
Cal 222; 9 Lah 455, 26 Mad 
1950 PC 64; AIR 1951 SC 217; 

20 Mys CCR 214; 22 Mys CCR 
299: 25 Mys CCR 269; 29 Mys 


19 All 450; 56 All 
45 Bom 1228; 22 
544, 17 MLJ 585; 
AIR 1951 SC 128; 
188; 23 Mys CCR 
CCR 143; 34 Mys 
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CCR 205; AIR 1941 Mad G88, Ref. ILR (1952) 
Mys 201 : 30 Mvs LJ 69 : AIR 1952 Mys G9 (72 
to 75) (Prs 10, 14, 17, 18, 21, 23) (DB). 

Art, 201 (3) — Pre-Constitution decree of 

native Stale — Executability. See Civil P C 
(1908), S. 13. AIR 1956 Nag 273. 

Art. 2G1 (3) — Civil P. C., Preamble, Ss. 2 

(5), (6), 43, 44 (before amendments in 1951) — 
‘Ex parte' decree by Indore Court passed on 17-2- 
1948 — Execution of decree in Punjab in 1951 — 
(Interpretation of Statutes — Retrospective elfc- 
ct) — (International Law (Private) — Judgment 
of foreign Courts. See Civil P. C. (1908), Pre. 
AIR 1956 Puuj 193. 

Art. 261 (3) — Article 261 (3) has no retros- 
pective operation. ILR (1953) 3 Raj 505 : 1953 
Raj L\V 429: AIR. 1954 Raj 4 (9, 10) (Pt F) 
(Pr 25) (DB). 

• Art. 261 (3) — Scope — Decree of Bombay 

High Court passed prior to Constitution — Exe- 
cut ability in Suurashtra Stale alter Constitution 
See ibid, Art. 1 (3). AIR 1954 Sau 123 (EB). 

• Art. 2G1 — Applicability lo judgment and 

orders made before 26-1-1950 See Civil P. C. 
(1908). S. 13. AIR 1954 Trav-Co 358 (ED). 

3 (b). If retrospective. 

See Note 3 (a). 

ARTICLE 204 

Arts. 264, 295 and Sell. 7, List 2, Item 18 — 

Jagir grants — Variation by executives — Legality 
— LlTcrt of Constitution on Nizam’s Prerogatives. 
See Ibid, Art. 295. AIR 1956 11yd 164 (I)B). 


Explanation to section if can be read as explana- 
tion to definition of sale — EfTecl of S. 2 — 
Sales Tax Laws Validation Act. See Sales Tax- 
Madras General Sales Tax Act (9 of 1939), S 2 

(b). AIR 1958 Andb Pra 109 (DB). 


Art. 2G5 — Scope and effect of — Power lo 
Impose or collect tax — Limits. 

A!i< le 265 of the Constitution of India provides 
that no tax shall be levied or collected except by 
authority of law. I he words ‘levy’ and ‘collec- 
tion are used in the article in a comprehensive 
manner and they are intended to include and 
cover the entire process of taxation commencing 
lrnm the taxing statute to the taking of the money 
Iroin the citizen. 1 lie Article enjoins that every 

stage in this entire process must be authorised bv 
1 a w 

• 

The mere fact that an assessment 
and the aggrieved party lias not 
remedies under the taxing statute 
itscll make the assessment lawlul 
incut itscll is made in pursuance of an ultra 
vires provision. There is no question of such 
assessments becoming linal under the taxing 
statute*. Where there is a total want of jurisdic- 
tion, a mere attempt to usurp jurisdiction can 
be restrained. 1959 Mad \VN 325: (1959) •> 

MLJ 97: (1959) 10 SIC 345: 72 Mad LW 446: 

ILR (1959) Mad 750 : AIR 1959 Mad 382 (386) 
(Pt A) (Pr 30) (DB). 


has been made 
pursued his 
does not bv 
ii the 


- — -Art. 2G5 — Scope — Madras Act (19 of 1951), 

S. 70 (.>). See Madras Hindu Religious and 
Charitable Endowments Act (19 of 1951) (as 
amended bv Madras Act (27 of 1954), S 70 (5) 

AIR I960 Mys 18 (DB). 


Art. 264 (b) (before Constitution (Seventh 

Amendment) A<l ol 1956) — Interpretation — 
Word ’Stale’ used in Art. 286 must lie read other- 
wise than as limited bv Art. 264 (b) — Article 
286 applies to Part C States also. See Art. 286. 
AIR 1905 Madli Pra 11 (DB). 

ARTICLE 2G5 
SYNOPSIS 

(Constitution of India, Art. 265.) 

1. Scope. 

2. Tax. 

(a) Tax and fee — Distinction. 

( b ) Levy of fee — Validity. 

(c) Court-fee. 

(d) Licence-fee. 

(e) Registration-fee. 

(1) Cess and fee. 

(g) loll tax. 

3. Authority of law. 

(a) Interpretation of taxing statutes. 

4. Taxatiou power and fundamental rights. 

(a) Taxation laws not subject to Art. 31. 

(b) "Law” means valid law. 

(c) Applicability of Art. 19. 

(d) Freedom of Inter-State trade. 

5. Taxation and equality before law. 

6. Retrospective taxing law*. 

7. Double taxation. 

8. Remedies for illegal taxation. 

9. “Levied or collected." 

10. Taxation — Exemption from. 

11. Taxation laws — Validity. 

1. Scope. 

Art. 265 — Scope and object — S. 22, Madras 

General Sales Tai Act is in pari materia — 


2. Tax. 

(a) Tax and fee — Distinction. 

(b) Levy of fee — Validity. 

(c) Court-fee. 

(d) Licence-fee, 

(e) Registration-fee. 

(f) Cess and fee. 

(g) Toll tax. 

2. Tax. 


— ^ * • v. » ^ mix i*'i i «i 1 1 ii 1 1 1 

for maintenance of roads and waterways— Whe 
(her sufficient — Levy ol flat rate of taxation 
Not unreasonable restriction. See 
lion (On Goods Carried By Road 
Waterways) Act (10 of 1961), S. 

SC 925. 


Assam Taxa- 
or On Inland 
3. AIR 1964 


-Art. 265 — Stale Legislation enacted under 

S. 79 (1), Government of India Act, 1915 

Constitutionality if can be challenged on ground 
of want of power under Constitution of India, 
Competency of Stale legislature to enact law for 
lew of lee for water supply bv municipality— Tax 
and fee — Distinction. See Ibid, Art. 372 AIR 
1961 All 583. 


Art. 2bo Scope — Contribution payable by 
employer under Employees' Provident Funds Act 
— Validity. See Employees' Provident Funds 
Act (1952), S. 8. 1958 All \VR (IIC) 501. 

Arts. 265, 245, 246 and 248 — Sch. 7 ‘Fees* 

and ‘Tax’ — Legislative competence — Residuary 
power with regard to taxation in Union — Levy 
of lax as ancillary or incidental to subjects sneci- 
11 ed in the Lists of Sch. 7. ^ 


The power to enact a law with respect to a 
tax on a subject must, to be intra vires, bo one 
relating in fact to that subject. Entry 96 of 
List 1, Entry 66 of List 2 and Entry 47 of list 
3 (Concurrent List) specifically provide for the 
imposition of fees m respect of anv of the mat- 
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Cers enumerated in the three lists. The absence 
of a similar provision in regard to the levy of 
taxes in respect of any of the matters enume- 
rated in the Lists gives a strong indication that 
the levy of tax was not meant to be exercised 
as an ancillary or incidental power. The subjects 
dealt with in Lists I and II are meant to be 
exclusive, and all residuary power with regard to 
taxation is vested in the Union under Entry 97. 
Where the power of taxation is intended to be 
conferred on the Union or State, the Lists specify 
the subjects with regard to which that power can 
be exercised. (1959) 1 Andk WR 285 : ILR (1959) 
AP 648: AIR 1959 Andh Pra 398 (401) (Pt B) 
(Prs 15, 18, 19) (DB). 

—Arts. 265 and 19 — Madras District Munici- 
palities Act (5 of 1920), S. 270 — Tax on persons 
vending articles on road margins — It is a fee 
and not tax — Fee held unreasonable and void. 
See Municipalities — Madras District Municipali- 
ties Act (5 of 1920), S. 270. AIR 1957 Andh Pra 
103. 

Q Arts. 265 and 27 and Sell. 7, List 2, Entry 

45 — Assam Land Revenue Regulation (1 ol 
1886), Chaps. 2 and 3 — Land Revenue is tax 
and not rent. 

Per Ram Labhaya, J. : — There is now a gen- 
eral consensus of opinion that land revenue 
should be regarded as a tax and not a rent. It 
is merely a portion of the profits of agriculture 
compulsorily appropriated by the State without 
any consideration. It is a tax which is no more 
than a compulsory exaction of money by the 
State in the exercise of its sovereign power for 
public purposes. 

All bits of income or profit taken by the State 
in the exercise of its sovereign powers are in 
reality taxes, no matter under what name they 
appear. AIR 1955 SC 298, Rel. cm. Girijananda v. 
State of Assam, AIR 1956 Assam 33 (43, 44) 
(Pt G) (Prs 35, 36) (SB). 

- Art. 265 — Tax — Nature of — Test — Tax on 
trade — Municipal tax on cotton manufacture 
levied per bale pressed — Nature of tax. See 

Ibid, Art. 276. AIR 1958 Bom 487 (DB). 

Art. 265 — Citizen’s right to be heard before 

being taxed — (Municipalities — Bombay Munici- 
pal Corporation Act (3 of 1888), S. 169). 

It may seem rather ironical, but it is still true, 
that there is one matter in which every citizen is 
vitally affected where he is not allowed to be 
heard, and that is when the Legislature or any 
duly constituted authority decides to levy 
tax upon him. Perhaps it is not ironic 
because the reason is obvious. Although the citi- 
zen is not heard directly in his own defence or 
is not allowed directly to show cause on questions 
of taxation, the policy underlying taxation is deci- 
ded by an authority which represents him and 
therefore he is heard through that representative 
authority. If the Legislature taxes it is his repre- 
sentatives that are taxing him. If the Munici- 
pality taxes again it is his representatives who are 
taxing him. This may be the philosophic basis 
of the citizen not being heard. Rut as far as the 
law is concerned, it is clear that order to tax 
under S. 169 being an executive and administra- 
tive order there is no right in the petitioners being 
heard or being allowed to show cause and no 
rules of natural justice have been violated. 56 
Bom LR 1035: AIR 1955 Bom 185 (192) (Pt G) 
|Pr 12) (DB). 

— Art. 265 — Regulation of mines and minerals 
development — Powers of Union and State — 


Power of taxation. See Ibid, Sch. 7. List 0 Entrr 
54. AIR 1959 Cal 222 (DB). 


Art. 265 — Tax includes fees — Scope 

Art. 265 — Rule 55 of C. P. and Berar Motor 
Vehicles Rules — Rule imposing fee in respect ol 
grant and renewal of permit is ultra vires after 
amendment of S. 68 (2) (g) of Motor Vehicle* 
Act by Amendment Act C of 1956. See C P and 
Berar Motor Vehicles Rules (1940), R *55.* AIR 
1965 Madh Pra 232 (DB). 


Art. 265 — Royalty — Payment • — Basis and 

extent of. See Madhya Pradesh Land Revenue 
Code (2 of 1955), S. i43. AIR 1960 Madh Pra 12S 
(DB). 


Arts. 285 and 266 — Power of State Legisla- 
ture. See Ibid, Art. 246 (3). AIR 1960 Mad 160. 


Art. 265 — Power to levy tax — Extent of* 

The power to levy a tax extends to the enact- 
ment of all incidental provisions for ensuring 
the collection or preventing the evasion of the 
tax, or in the case of an indirect tax for facili- 
tating the passing on of the tax to purchasers 
of goods. 70 Mad LW 770: (1957) 8 STC 690i 
(1957) 2 Mad LJ 469: ILR (1958) Mad 35: AIR 
1958 Mad 158 (168; 169) (Pt E) (Pr 42) (DB). 

Art. 265, Sch. 7, List 1, Item 96, List 2 f 

Item 66, List 3, Item 47 — Levy of fee in count 
of levy of taxes. 


In each of the three lists in Sch. 7, the entry 
relating to the levy of fees, in List 1, item 90, 
List 2, item 66 and List 3, Item 47, is to be 
read as an adjunct to every legislative power in- 
cluding the entries conferring the power to levy 
particular taxes. This is an indication that the 
Constitution-makers conceived of fees being levi- 
able in the course of the levy or collection of taxes, 
and this would include fees for licences. 70 Mad 
LW 770: (1957) 8 STC 690: (1957) 2 Mad U 400: 
ILR (1958) Mad 35: AIR 1958 Mad 158 (100) 
(Pt F) (Pr 43) (DB). 


Arts. 265, 14 and Sch. 7, List 2, Entry 54 — 

Power of Legislature to decide basis of taxation. 
See Ibid, Art. 14. AIR 1956 Mad 298 (DB). 


Art. 265 — Scope of — Custom requiring one 

day’s free labour to be given to village headman— 
Validity. See Ibid, Art. 23 (1). AIR 1961 ManJpuf 
1 . 


Art. 265 — Amendment converting into tax 

what is not really tax — Amendment held un- 
constitutional. See Sales Tax — Mysore Sales Tax 
Act (25 of 1957), S. 18 (3) (as amended in 1964). 
AIR 1965 Mys 120 (DB). 

Art. 265 — ‘Tax* or 'levy' — Agency Tracts 

of Gan jam — ‘Mamul’ — Nature of. See Custom. 
AIR 1958 Orissa 15 (DB). 


•Art. 265 


— Royalty on minerals under Bihar 
Minor Mineral Concession Rules, 1964 — 
s not fee hut tax within Art. 366 (28). See Ibid, 
\rt. 366 (28). AIR 1965 Pat 491 (DB). 

Art. 205, Sch. 7, List 1. Item 54 and Sch. 1, 

List 2, Item 23 — Mines and Minerals (Regulation 
ind Development) Act (1957). Ss. 14, 15 and • 

1) — Scope of — Rule making power of State Oov i. 
mder S 15 (1) — State Government has authority 
o impose royalty in respect of minor nunerats. 

nn tons Put 491 1495: 496) fPt B) (Pr 8) (Dt>l. 


■Arts. 265 and 245 - Tax — Exemption from. 
Ibid, Art. 245. AIR 1964 Raj 205 (DB). 

■Art. 265 — Exemption from Sales_tax — 
cellation of - Validity. See Sides Tax - 
ivancore Cochin) General Sales Tax Act (II « 
) S. 6 (1). AIR 1957 Trav-Co. 314 (DB). 
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2 (a). Tax and fee — Distinction. 

• Art. 265 — Entry 6G — Whether particular 

levy is tax or fee — Matters to be considered. 
See Municipalities — Calcutta Municipal Act (33 
'Of 1951), S. 548. AIR 1965 SC 1107, 

• Art. 265 — Fees and tax — Nature and 

incidence of fee. 

A levy in the nature of a fee does not cease 
to be of that character merely because there is an 
-element of compulsion or coerciveness present in 
it, nor is it a postulate of a fee that it must have 
direct relation to the actual services rendered by 
the authority to each individual who obtains the 
benefit of the service. If with a view to provide 
a specilic service, levy is imposed by law and 
•expenses for maintaining the service are met out 
of t he amount collected there being a reasonable 
relation between the levy and the expenses incur- 
red for rendering the service, the levy would 
be in the nature of a fee and not in t lie nature 
of a tax. It is true that ordinarily a fee is uni- 
form and no account is taken of the varying 
abilities of different recipients. Hut absence of 
uniformity is not a criterion on which alone it 
can he said it is of the nature of a tax. A fee 
being a levy in consideration ol rendering sendee 
of a particular type co-relation between the ex- 
penditure incurred by the Government and the 
levy must undoubtedly exist, but a levy will 
not be regarded as a tax merely because of the 
absence of uniformity in its incidence or because 
of compulsion in the collection thereof, nor 
because some of the contributories do not obtain 
1 1 ie same degree of service as others mav. Sudhin- 
dra Tirtha Swanuar v. Commissioner, Hindu Reli- 
gious and Charitable Fndowmenls. Mysore, 1 003 
Supp (2) SCR 302: (1903) 2 SCA 340 : AIR 1963 SC 
'.466 (974, 975) (Pt F) (Hr 8). 

• Art. 205 — Tux and fee — Distinction — 

Cess levied for specific services to specified area 
or class ol persons — Nature of — Orissa Mining 
Areas Development Fund Act (1952). S. 4. 

It is true that between a tax and a fee there is no 
generic diff erence. Both are compulsory exactions 
ot money by public authorities; but whereas a 
tax is imposed lor public purposes, a fee is levied 
•essentially for services rendered and as such there 
is an element ol quid pro quo between the person 
who pays l he tec and the public authority which 
imposes it. It specific services are rendered to 
a specific area or to a specific class ol persons or 
trade or business in any local area, and as a 
condition precedent for the said services or in 
return lor them, cess is levied against the said 
area or the said class ot persons or trade or busi- 
ness the cess is distinguishable from a tax and 
is described as a tee. there is, however, an ele- 
ment ol compulsion in the imposition ot both tax 
and fee. Whether or not a particular cess levied 
by a statute amounts to a fee or lax would always 
be a question of fact to be determined in the 
circumstances of each case. AIR 1954 St! 282; AIK 
1954 SC 100 and AIR 1954 SC 388, Bel. on. 

When the Legislature le\ les a fee lor rendering 
specific services such sen ices mav indirectly form 
part of services to the public in general. II the 
special service rendered is distinctly and primari- 
ly meant I < » r the benefit of a specified class or 
area, the fact that in bencliling the specified class 
or area the Stale ns a whole mav ultimately and 
indirectly be benefited would not detract lrom 
the character ol the lev y as a tee. I lingirrampur 
Coal Co, Ltd v. Slate of Orissa, (1901) 2 SCR 
537: (1901) 1 SCA 210: AIR 1961 SC 459 (404, 
405, 400) (PI A) (Prs 9, 13). 

• — —Ail. 205 — Tax and fee — Distinction. See 
Ibid. Art. 27. AIR 1954 SC 400. 

['ol. 4. Fa. D. 91. 
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• Ar *. 265 — Distinction between tax and fee 

See Ibid, Art. 27. AIR 1954 SC 388. 

* A p t. 265 — Distinction between tax and fee 
See Ibid, Art. 27. AIR 1954 SC 282. 

Art. 265 — Municipalities — - U. P. Municipall- 

! Act, 1916 — (U. P. Act II of 1916), Section 

— Difference between tax and fee — 
Water-tax imposed by Municipality — Restriction 

on lb expenditure — It is still a tax and not 
fee. 

‘lax means burden of charges imposed by the 
legislative power of a State on person or pro- 
perly to raise money for public purpose. The 
expression Tee' connotes recompense for services 
rendered. There is an element of quid pro quo in 
the case ol fee. It is not so in the case of tax. 

Section 129 (b) of the L. P. Municipalities Act 
mentions the object of the tax. The element of 
quid pro quo is absent from this lew. Thus water 
tax is a tax and not a fee. 1901 All LJ 970: AIR 
1962 All 83 (85) (Pt A) (Prs 5, 6) (DB). 

Art. 205 — Tax and fee — Distinction. 

A ice is generally defined to he a charge for 
special service rendered to individuals by some 
governmental agency. A tax is in the nature of 
a compulsory exaction of money by a public auth- 
ority lor public purposes, the payment of which 
is enforced by law, without reference to any 
special advantage to be conferred upon the payers 
of the tax. 

On the oilier hand, two elements are essential 
in order, that a payment mav be regarded as a 
tee. In the first place it must be levied in con- 
sideration ot certain services and, in the second 
place, the amount collected must he ear marked 
to meet the expenses of rendering these services 
and must not go to the general revenue of the 
slate to be spent for general public purposes. MB 
1954 SC 282 and AIR 1954 SC 388, Foil 1958 All 
Oi R 113: 1958 All LJ 50: 1958 All WR (HQ 131- 
AIR 1958 All 300 (361) (Pt C) (Prs 11, 12). 

Art. 205, Scb. 7, List 2, Entries 49, 17 and 60 

— Municipalities — Hyderabad District Municipali- 
ties Act (18 of 1950), Sections 97 (1) (b), 101 and 
230 (2) — Levy of general water tax under Sec- 
tion 97 (1) (b) — Difference between lax and fee 

— Levy is lax not fee. and is valid — Entry 49 

applies, not Entries 17 and 00 — Levy of general 

water-lux — Constitutional validity 

« • 

In order to decide whether a particular lew is 
tax or fee what matters is not the nomenclature 
given to a particular lew but the purpose lor 
which it is made which is a real test as to the 
category in which the levy falls. 

A general water tax provided for under Sec- 
tion 97 (II (b) of the Hyderabad District Muni- 
cipalities Act is designated and classified bv the 
Act as a tax’ on buildings and lauds and as pro- 
perly tax and distinguished from water-fee (barg- 
ed under Section 230 of the said Act, which L 
designated and classified as lee. The quantum of 
general water tax is levied on the basis of ratea- 
ble value of the building or land concerned one 
not on the basis of the quantity of water supplied 
and consumed. Section 101 (2) specifically pro- 
vides that where the water fee payable under Sec- 
lion 230 (2) is not equal to the general water tax, 

Ihe person concerned can pay the higher ot the 
two. this provision in Section 101 (2i only pro- 
vides for contingency arising out of the amount 
of general water tax being different troin water 
lee in quantum but leaves unalfecled their in<h 
'•dual qualifies bv way of being properly (av 
(general i, water tax or water lee, their basis of 
valuation and the distinction between the two 
levies. Such lew under Section 97 (1) (b) is a 
water tax on lands and buildings and comes under 
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Entry t49 and does not come under Entry 17 and 
Entry 06 of List 2, Sell. 7, Constitution of India. 

(1964) Andh LK 402 : AIR 1965 Andh Pra 91 (92, 
94. 95) (Pt A) (Prs 10, 12, 19) (DB). 

Art. 265 — Distinction between fees and taxes. 

See Madras Commercial Crops Markets Act (20 of 
1933), Section 11. AIR 1959 Andh Pra 398 (DB). 

Art. 265 — Tax and fee — Distinction. 

Though both a tax and a fee are different forms 
in which the taxing power of a Stale manifests 
itself, there is a clear distinction between the two 
and that distinction is maintained by the Constitu- 
tion. A fee must be levied in consideration of 
certain services and that it should be set apart or 
specially appropriated for that purpose, whereas 
a tax is a common burden for public purposes. 
A similar levy may be imposed either as a tax 
or as a fee and it takes the character of a fee or 
a tax-depending upon the purpose for which it 
is levied and the manner in which the collections 
are appropriated. AIR 1952 Mad 764, Rel. on. 
1LR (1956) Andh Pra 622: 1956 Andhra LT 605: 
1956 Andhra AYR 616: AIR 1957 Andhra Pra 103 
(106) (Pt B) (Pr 17) (DB). 

Art. 265 — Tax or fees — Criterion to decide. 

See Sales Tax — Assam Sales Tax Rules ( 1 947 ) * 
Rule 74. AIR 1959 Assam 21G (DB). 

Art. 265 — Tax and fee — Distinction. 

The distinction between a tax and a lee is well- 
known namely, that the tax is levied, as part of 
a common burden and the tee is the payment for 
a special benefit or privilege. ILR (1959) 1 Cat 
140: 62 Cal \YN 278: AIR 1958 Cal 203 (208) 
(Pt I) (Pr 22). 

Art. 265 — Tax and fee — Distinction. 

Some of the salient features which are relevant 
for distinguishing a tax from a fee are: 

(1) A tax is a compulsory exaction of money 
by public authority for public purposes enforce- 
able by law and is not in payment for sendees 
rendered. (2) The levy of tax is for the purpose 
of general revenue. (3) There is no element of 
quid pro quo between the tax-payer and the pub- 
lic authority. (4) A ‘Ice’ however, is a charge lor 
a special service rendered. (5) The quantum of 
a tax generally depends upon the tax payer’s capa- 
city to pay, but fees are generally uniform and 
have no relation to the paying capacity of the 
licence holder. (6) While there is no limit to 
i lie quantum of a tax that can be levied there is 
limit to the amount of a licence-fee that can be 
imposed. 59 Cal \VN 872. Rel. on. AIR 1959 Cal 
45 (48, 49) (Pt A) (Pr 11). 

[Overruled on another point in AIR 1963 SC 
1811.] 

Art. 265 — Tax and fee. See Sales-tax — - 

Madras General Sales-tax Rules (1939), Rule 6 (4) 
(a). 1963 Kcr LJ 356. 

Art. 265 — Tax and fee — Distinction. See 

Panchayats — C. P. and Berar Panchayats Act (1 
of 1947), Section 42 (1) (c). AIR 1962 Madb Pra 
177 (DB). 

Art. 265 — Fees and tax — Distinction. See 

Pondicherrv (Administration) Act (1962) Section 

4 1965 Mad WIN 328: ILR (1966) 1 Mail 93. 

Art. 265 — Fee or tax — G. O. 2044 Rev.. 

D/- 30 6-1955 — Validity. See SalesTax — 

Madras General Sales Tax Rules (1939), Rule 6 

AIR 1958 Mad 158. 

■ Art. 265 — Tax and fee Distinction. See 

Municipalities — Madras District Municipalities 
Act (5 of 1920), Section 321 (2). AIR 1957 Orissa 
285 (DB). . 


2 (b). Levy of fee — Validity. 

Art. 265 — Madras Commercial Crops Marked- 

Act — Levy of fees under Section 11 of Madras 
Commercial Crops Market Act — If dependant 
on establishment of market or on any sendees to* 
be rendered. See Madras Commercial Cropa 
Market Act (20 of 1933), Section 11. (1957) SL 

Andhra \YR 250. 

— — -Art. 265 — Scope — Fee payable under Bengal* 
Excise Act and Rules — Nature and Validity of. 
See Bengal Excise Act (5 of 1909), Section 27. 
AIR 1958 Cal 203. 

— — Art. 265 — Tax and fee — Levy of fee — • 
When amounts to tax — Imposition of tax by ex- 
ercise of Rule-making power — Permissibility. 

In the absence of a quid pro quo a fee should 
be considered as amounting to a tax and no tax 
can be introduced by the exercise of a rule-mak- 
ing power. AIR 1961 SC 459, Rel on. AIR 1958 
Mad 158, Dist. ILR (1962) 2 Kcr 437, 

• Art. 265 — Tax and fee — Distinction — 

Cattle sale registration fee — Imposition of, no! 
on basis of services rendered hut on basis of 
purchase price of animal — No co-relation be- 
tween fee collected and services rendered — Im- 
position in substance not fee but tax — Imposi- 
tion is ultra vires powers of Jnnapad Sabha under 
Section 89 (d) of C. P. and Berar Local Govern- 
ment Act (38 of 1048). See C. P. and Berar 
Local Government Act (38 of 1948), Section 89' 
(d). AIR 1965 Madh Pra 219 (FB). 

Art. 265 — Fees on sale of cattle is tax — 

Procedure for impost of fees not applicable — • 
Levy ol fees is illegal — Right to collect fees 
transferred — Agreement is illegal and cannot be 
enforced — Return of benefit — No specific plea- 

— Effect — Benefit received under illegal impost 
— • Party is not estopped. See Municipalities — 

C. P. and Berar Municipalities Act (2 of 1922), 
Section 66 (1). AIR 1903 Madh Pra 240 (DB). 

Art. 265 — Scope — Forest road — Restric- 
tion on use — Levy of fee — Legality See Forest 
Art (1927), Section 25. AIR 1959 Madli Pra 224 
(DB). 

Art. 265 — Contribution collected as fees- 

under provision of enactment — Tests to be satis- 
tied. See Ibid, Art. 27. AIR 1956 Mad 491 (DB). 

Art. 265 and Sch. 7, List 2, Entry 66 — Regis- 
tration Act (1908), Sections 78 and 79 — Punjab 
Notification No. F. 12 (20)/52 — G. A. R. dated 
15-12-1952 — Registration fee — Debenture trust, 
deed — Properties of value of Rs. 2.5 erores 

— Rcgistiation fee demanded held was not fee 
but was tax — Notification was ultra vires. 

Held, on facts, that the fee in the instant case, 
was not a fee but in its very nature was a tax 
and the notification was ultra vires and inopera- 
tive lor the following reasons, namely: (I) that 
the lee is not deposited in a separate head or 
account but is merged in the general revenue ol 
the State. It is not solely used for the mainten- 
ance of the registration department but goes into 
a consolidated fund which is utilised for various- 
other governmental functions, (2) that there is 
no reasonable correlation between the fee levied 
and the cost of maintenance and administration ol 
the registration department. The Act h as 1,0 
correlalion with the capacity of an individual t<' 
pay. This is being stated pertinently because 
certain lees may be justified if their imposition 
has something to do with the capacity of the 
individual to pav but all fees cannot be justified 
on that basis. For that purpose one has to keep- 
in view the purpose and object ol the Act. 
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the present case the purpose and the object of 
the Act have no relation to the paying capacity 
of an individual. ILR (19*14) 2 Punj 681: AIK 
1964 Punj 492 (496, 497) (PI A) (Prs 20, 23) 
(DB). 

• A r *. 265 — Levy imposed under Section 31 

1 6 ) of Punjab District Boards Act bv notification 
D/- 17-9-1954 — Validity — Levy is tax and 
not fee and is invalid. AIR 1957 Punj 45, 
Overruled. Slate of Punjab v M. \V. & Silk 
Mills, AIK 1962 Punj 267 (272, 273, 274) (Prs 7, 
8, 9, 11) (FB). 

Art. 265 — Imposition of fees under Punjab 

Tobacco Vend Fees Act, 1954 — Imposition not 
in excess of that required lor purposes of regula- 
tion — Act and rules thereunder not invalid. See 
Ibid. Art. 19 (6). AIR 1957 Punj 45 (I)B). 

f Overruled in AIR 19G2 Punj 207 (FB).] 

2 (e). Court-fee. 

,• Arts. 265. 246 (3). 146 (3), 226 (3), Sell 7. 

List 1, Entries 77 and 66 List 2, Entries 3 and 66. 
List 3, Entry 47 — Court Fees Act (1870), Sec. 4 and 
-Si'll II Art. 1 (.1. (e) (U. P. Amendment) — Court- 
tec imposed by Amendment is not a tax but a fee 
— Section 4 and Sch. II, Art. 1 (c) as amended 
bv Court-fees (U. P. Amendment) Act (10 of 1959) 
are within legislative competence of V. P. Legis- 
lature — Tax and lee — Distinction See Ibid 
Art. 240 (31. AIK 1960 All 462 (FB). 

“7 Arl. 265 Andhra Court Fees and Suits 
\ aluation Ad (7 ol 1950), Sch. 2, Art. (3) (iii) 

( A) (2 1 (1.) — Court-Ices not in nature of tax. 

Sec Andhra Court lees And Suits Valuation Act 

(7 ol 1950). Sch. 2, Art. 3 (iii) (A) (2) ib) 1961 

A udh LT 650. 

— Art. 265 Scope • — Act prescribing fee on 
writ petitions except habeas corpus writ to High 
<.ourl, validity — Fee whether tax. See Andhra 
Court Fees and Suits Valuation Act (7 of 1950) 

s 2, Art. 11 (I). AIR 1957 Andhra Pra 123 

1 Dll). 

Art. 265 — Scope — Court-fee of Rs. 100 

prescribed for writ petitions — Whether void for 
being trained on power. See Andhra Court-fees 
and Suits Valuation Act (7 of 1950), Sch 2, Art. 

2 (3). AIR 1957 Andhra Pra 123 (DB). 

2 (d). Licence fee. 

• Art. 265 — Licence fee under Sections 298 
(2) and 294 of U. P. Municipalities Act on owners 
and drivers of rickshaws — Nature of — Imposi- 
tion is not tax hut fee, involving element of quid 
pro quo — Proof of service rendered — Mode of 
— Anncxure filed with written statement not ad- 
missible — Major portion of fee collected spent 
in discharge of statutory duties — Fee fixed field 
disproportionate to service rendered and was ultra 
vires. See Municipalities — U. P Municipalities 
Ad (2 of 1916), Section 294. AIR 1962 All 277 
(FB). 

Art. 265 — Bye-law 0, under Section 174 (2), 

(k), U. P. District Boards Act imposing license 
lee for working factory for crushing sugar-cane or 
Hour mills, sawing machines, etc., is ultra vires — 
Fees and taxes, distinction. See U. P. District 
Boards Act ( 1 0 of 1922), Section 174 (2) (k) 

AIR 1954 AM 675. 

Art. 265 — Licence fee, nature of — Lew of 

license fee for revenue purposes — Validity - — ^ 

Principles to determine whether licence fee is un- 
reasonable — Levy of licence fee for running , 
hotels — Rental basis changed to turnover basis j 

“7 Lew whether unreasonable and arbitrary — I 
^reasonable levy of licence fee — Power of Civil , 
Court to interfere — Unreasonable fee paid under < 
protest — Right of licensee to refund of excess 
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amount paid. See Municipalities — Madras Dij- 

9 ) im , Von a J ,, r S J . A( ^ (V of 19201, Section 321 

(2). AIR 1961 Andli Pra 328. 

—Art 265 — Trusts Act (1882). Sections 88 and 
* . 1 ersons hound in a fiduciary capacity — 

Licensees appointed under Madras Food Pro - 
c u remen t Order - (Madras Food Procurement 
?nH e -n 940 q ~ (Contract Act (1872), Sections 69 

1656 A„dh S Fm T 35f ^ " 882) ’ Se '' ,ion ^ AIR 
[Reversed in AIR 1965 SC 1 773 ] 

- Arl 265 Tax — Licence fee for runniaa 
nnema house _ Whether fee or lax - Vabdi" 

‘ » e . A I } lnir ' palll,PS — Calcutta Municipal Act 133 
of Mat), Section 443. AIR 1658 Cal 45. 

J811 f ]° VCIrl,l<<1 ° n an ' )t,icr P° int in AIR 1963 SO 

- Art. 265 — Tax or fee — Licence fee for 
nnema house - Imposition if taken as fee i, 

’ ’ U ! l . 1;,ken as is invalid on qround of 

excessive delegation. See Municipalities - cTku n! 

1856 Cai 45." S( " ■*»« '-h AIR 

1 ^„ lOverruted on another point in AIR 1963 SC 

^inlnly.r 't™'** 'C " n<I, ' r S 2 -°' Calcutta 

•’iuiiKip.il AU — J ax and fee ir n 


Munich; 1 1 Art f f‘ e , ,,n<Ier f S - 229. Calcutta 

. un.dpal Aft — rax and fee — If tax -- Powers 

di legation Constilutionalitv of Section 

Calcutta Act and rules thereunder See Municipal: 

« ana: 

‘ ,(C ,e .° ,s . tax and unconstitutional is unor 

pcrsfjn who challenges it. See Municipalities -1 

Kerala Municipalities Ar[ m of lgri) Section 2 

Proviso. AIR 1965 Kcr 216. 1 n 

~ Art, 265 — License fee and hr 

! ,on “ ‘Quicl pro quo* is essential' .Temeo^in 
license lee, - Such element absent - Failure o 

P‘n."h™-“ts i, "ro 0l . l,ain p liC< K SC '' olTonce See 
an na\ .its — (.oclim Panchayat Art (2 of 1950) 

Ker 'fjtth. 9 (2) ,n,i2 Ker u 122 * a.R 1 1 oel'i a 

m lieenec fee on face ol statutory provision shouhf 
he on rorrelal.on and quid pro quo basis _ W 

I ZJZ < ( ; S r nR,li ' l,cri ~ Tax 1 ' s intended to mee, 
expenses o! Government — 'Fee’ is meant in 

peusate Government for expenses incurred Tn 

XclcT Te"p r, " r , so “ s from whom ft i, 

i oneciea. .See Panchavats — Madmc p., n ~u 
Act (35 of 1858), S. ,00 ,4,. AIR 1965 Mad 2M 

Art. 265 — Foe and tax — Distinction 
Licence fee levied under S 49 G Orissa (I p ~ 

; hava, Ac, rm owners of brick Kih, I Held U, 
he tax and levy declared invalid Son p ir » [ 

~ Orissa Cram Panchaval Act j I), p U S ’T' S 
lion 19 G AIR 1960 Orissa 43 (1)15) ' 4 ' Srr ' 

- -Art. 265 — Orissa Municipal Act (23 .,( 

Sections 131 ( 1 ) (j> and 290 ( 7 ) Dill,., , . ‘ 

°J. fccs for Mocking and selling different V , ' V 
° commodities — Graded fees fixed in* ICh 

different trades arc not ultra vires ^Pect of 

- Court has no pow! -V to "u bsiTtute T V f 
ideas as to what tees should he levied — I, ° 
however lest reasonableness of the lew — Reslnh" 

ortrtN v £ 'if* 
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-—Art. 265 lax or fees — Income from licence 
fees imposed under Punjab Tobacco Vend Fees 
Act of 1954 received in treasury — Income not 
earmarked for administration ot Act — Imposi- 
tion does not cease to be fee. See Ibid, Art 19 
(8). AIR 1957 Punj 45 (DB). 

Arts. 265, 276, 19 (1) fa) and (6), Sell. 7, List 

3 , Item 36 — Tax and fees, distinction pointed out 
— Licence fees levied by Rajasthan State under 
Factories Act, S. 6 read with S. 112 are fees strictly 
called and have authority of law’ — Levy is not tax 
•d profession or trade, within meaning of Art. 
27® — Effect of agreement between former Mar- 
war State and applicant on power of Rajasthan 
State to levy renewal fees — Levy is not unrea- 
sonable and is not void under Art. 19 (1) fa) read 
with Cl. (6) — Fees are justified under Item 36, 
Hist 3 of Seh. 7 — Fees held are commensurate 
with expenses of Factory Inspectorate — Facto- 
ries Act (1948), Sections 6 and 112 — Rules under 
fry Rajasthan prescribing license fees — Validity. 

Authorities on public finance recognize the' dis- 
tinction between a tax and a fee. Generally 
speaking a tax is an impost levied by the State 
for purposes of raising revenue. The person who 
has to pay the tax, as no option but to do so pro- 
vided the tax is validly imposed, and cannot object 
to it on the ground that the State does not render 
him any particular service in lieu of the tax. \ 
fee, on the other hand, is not generally meant to 
augment general revenue. It is levied for some ser- 
vice renderd by the State to the particular person 
concerned, and the levy generally takes place when 
*he particular person asks for permission to do 
something for which regulations exist. As the levy 
i<s not meant to augment the general revenue of 
the State, it is fixed generally at such a level as 
to meet the expenses of the services rendered bv 
the State in connection with the matters for which 
frhe fee is levied. 

This distinction, however, is not always kept in 
mind rigorously in legislative enactments, and 
many a time what is called a fee is really a tax 
meant for raising revenues. Further, constitu- 
tionally speaking a fee is also a tax for the pur- 
poses of Art. 265 of the Constitution, for no 
see can be levied without the authority of law. 

In order to see whether the licence fees levied 
under the Factories Act arc a tax or fees strictly 
so called, and if the latter whether the Slate of 
BUjasthan is entitled to make a charge according 
to the schedule prescribed in the rules, it has to 
be seen whether the law, under which the fees 
are charged, is not a law for raising revenue 
primarily. The Indian Factories Act under Sec- 
tion 6 of which these fees are charged, is not a 
taw primarily for raising revenue. It is a law 
for regulation of factories, and incidentally it 
mentions levy of fees for purposes of licensing 
and registration and renewal of licences. Con- 
sidering the Act as a whole, the intention of the 
framers of the Act was to levy certain fees under 
Sec. 6 in order to meet the expenses of supervi- 
sion, which became necessary in view of the 
various regulatory provisions of the Act, and the 
Suits framed thereunder. 

License lees for factories levied under sliding 
vale, according to horse power and men employed, 
by the Rajasthan State under Rajasthan Factory 
^ules made under Section 6 read with Section 112 
a? the Factories Act, whether the levy is a tax 
97 a fee strictly so called lias an authority of law 
behind it and the condition required by Art. 265 
ss satisfied. 

There is a reasonable basis for classification of 
factories according to horse power, and the maxi- 


mum number of persons employed during the 


..... * ■' ue eauea » .a., ui, proicssions. 

}™ d of Art m 2 -fi a f d e ™ pl ? vmen,s - w ‘thin the mean- 
In ^ °; Art - 2/6 for the intention was not to levy 

any tax on the trade. If the intention was to 

le\> a lax on the trade carried on in a factory, the 

horse power installed in that factory and the 

number of persons employed therein would have 

no relevance to the fixation of the tax. The lew 

may have amounted to a tax on the trade, if the 

cvy was on the quantum of production It is a 

tax on all factories, whatever may be their trade 

lor purposes of licence and registration with a 

9 -r W fo\°/ C " Ual,n ?. the factories - Therefore, Art 
‘■/b U) does not hit tins levy. AIR 1949 Nag 215, 
Rel. on * 


It was open to the Slate to pass a law regula- 
ting all factories, and an agreement entered into 
between the applicant and the former State of 
Marwar cannot take away the power of the State 
to do so. As soon as the Indian Factories Act 
vv as extended to Rajasthan, and the rules were 
1 rained thereunder prescribing fees for renewal of 
licence the law would apply to the applicant irres- 
pective of any agreement that might have been 
entered into between him and the former State 
of Marwar. The applicant, therefore, cannot 

avoid paying renewal fees on the basis of any 
agreement. 

The levy of this fee is not an unreasonable 
restriction on the trade of manufacturing cloth 
and yarn, and therefore, is not void under Art. 

^ re ‘?^ w *. l h Cl (6) of the Constitution. 

1 he Indian Factories Act, and the rules framed 
thereunder, particularly the rule as to registra- 
tion and taking out of licences, impose a reason- 
able restriction on the right of carrying on the 
trade ot manufacturing as is necessary in the 
interests of the general public. The payment of 
lees for this purpose is also justified as State has 
to maintain an establishment for purposes of 
supervision, and the expenses of that establish- 
ment have to he met, and this is only a method 
ot meeting those expenses. 

In the case of this levy, it is obvious that it is 
being collected for service rendered by the State, 
namely, inspection of factories to see that regula- 
tions are carried out, and comes into force only 
when some one applies for permission to start 
factory or keep it running year by year. 

Taking a comprehensive view and keeping in 
mind future years, it cannot be said with an f 
degree of force that the income derived from the 
fees is not reasonably commensurate with the ex- 
penditure of the Inspectorate of Factories, and 
that the fee have been pitched high in order to 
augment general revenues. The charges in the 
schedule to he found in Rule 5 of the Rajasthan 
Factories Rules, 1951 arc reasonable as fees, and 
are not meant for purposes of augmenting general 
revenues. ILR (1954) 4 Ra| 982: 1955 RLW 238: 
AIR 1954 Raj 178 (179, 180, 181, 182) (Prs 4, a, 

7, 8, 9, 10, 12, 13, 14, 15) (DB). 

Art. 2G5 — Licence fee — Validity — Deter- 
mination of — Question whether levy is reason- 
able — Cannot be gone into in writ petition. 

See Ibid, Art. 226. (1956) 9 Sau LK 159. 


-Arts. 203 and 27 — Imposition of tax. 

A legislature entitled to impose a tax either 
;ctlv or bv delegated legislation may impose 
> v whatever name it may he called. The cir- 
lstances that a particular impost is ca led « 
nee fee will not conclude the matter. If tnc 

it is authorised the nomenclature given 1 

a licence fee will not affect its validity. li-« 
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(1954) TC 800 : AIR 1954 Trav-C 504 (507) (Pf B) 
(Pr 6) (DB). 1 j 1 ' 

2 (e). Registration-fee. 

“ — Arls . 265 * 24 6 and 276 ( 1 ) — City of Nagpur 
Corporation Act (2 of 1950), S. 114 (2) (d) — 
Registration fee on heads of cattle sold in cor- 
poration area — Whether in nature of tax or fee 
7 - Distinction between tax and fee — Imposition 
is ultra vires and is not saved by Art. 276 ( 1 ) 
— (Government of India Act (1935) S. 142-A (1)). 
See Municipalities — City of Nagpur Corporation 
Act (2 of 1950), S. 114 (2) (d). AIR 1956 Nag 

Art. 265 — Tax or fee — Registration fee 
under Ajmer Act (4 of 1956) — Not tax Sec 
Ajmer Shops and Establishments Act (4 of 1956), 

S. 4. AIR 1959 Raj 257 (DR). 

2 (f). Cess and fee. 

7 — Arts. 265, Sell. 7, List 1. Entry 84, List If, 
Entries 23, and 66 — Orissa Mining Areas Deve- 
lopment Fund Act (27 of 1952), S. 4 — Ces-, 
levied under, is neither a tax nor a dutv of ex- 
cise but is a lee. See Orissa Mining Areas De- 
velopment Fund Act (27 of 1952), S 4. AIR 
1961 SC 459. 


pose of levy of cess that there should be quid 
pro quo between the service actually rendered 
and the amount of tax levied. 1960 Mad WN 

-34: I960) 1 Mad LJ 298 : 72 Mad LW 752: TLR 

(Pt°B) (Pf j})) 1 1 A,R 1960 Mad 160 f 163 * 

7 ; V* 205 — Water rate — Nature of. See 
Irrigation Act (3 of 1876), S 78. All 

19o6 Pat 482. 

2 (g). Toll tax. 

Art 265 — Power to impose toll lax — Basis 
°1 imposition of toll-tax — Imposition of toll- 
tax on railway wagon laden with goods brought 
in Municipal boundary — Validity. See Munici- 
palities Act — U. P. Municipalities Act (2 cl 
1916), S. 128 (1) (vii). AIR 1957 All 155. 

—Art. 265— Tolls — Toll imposed bv Munici- 
pal Committee on vehicles entering its Municipal 
limits, covered by the term "toll” — "Stand-tax' 7 
already being charged for parking vehicles at 
stand — No double taxation — Toll being 02 
vehicles and not on goods, no infringement cf 
Art. 301 — Toll imposed held not unconstitutional 
See Ibid, Sell. 7, List 2, Entry 59. AIR 1964 
PunJ 506. 


Art. 205 and Sell. 7. List 2, Entries 45, 49 

and 66 Cess levied under S. 4, Saurashtra Local 
Development Fund Act — Validity— lax or fee 

— (Saurtshtra Local Development Fund Act (26 
of 1956), S. 4). 

I lie cess of three annas per rupee of the asses- 
sment levied by S 4 of the Saurashtra Local De- 
velopment Fund Act on everv occupant of land 
was not outside the competence of the Saurashtri 
State Legislature on the ground that it was not 
a lax leviable l>v the legislature. 

In the case of Mulgirasia who has been granted 
an occupancy certificate under S. 39 of the 
Saurashtra Land Reforms Act the cess is levied 
on him bv wav of a tax upon the lands held bv 
him and is covered bv Entry 49 o| List 2. The 
assessment ilsel! ri levied on him because of the 
certificate of occupancy granted to him and. 
therefore, it would he covered by Entry 45 ol 
that List As there is no question of rendering 
anv services to the Mulgirasia who has been made 
liable to pav cess the cess payable bv the Mu! 
girasia cannot he called a fee falling within Enlrv 
66 of Fist 2. Nor can the cess he said to he 
not a tax because the proceeds thereof would go 
to local fund and not to the genera! revenue. 69 
Rom LR 1191: ILR (1958) Rom 41: AIR 1959 
Rom 43 (45, 46) (IM R) (Pr 7) (DB). 

Art. 265 — Cess and lax — Cess levied for 

particular purpose hut not earmarked for that 
purpose. See Ibid. Art 14 AIR 1954 Madli 1* 
196 (DR). 

Art. 265 — Coal Production Fund < Repralingi 

Ordinance (6 of 1947) — Cess collected thereafter 

— Validity See Coal Production Fund Ordinau 
ce (39 of 1914). AIR 1958 Madh Pra 425 (DR). 

Art. 265 — Imposition of cess under S. 13, 

Madras Agricultural Produce Act (23 of 19.59) 

— Levy is not unconstitutional See Ibid, Art. 
19 (1) (gi. AIR 1964 .Mad 458. 


Art. 265 and Art. 277 — ‘('ess' — Tax or fee. 

The word ‘cess’ has a definite legal ronnola- 
li°n indicating tax allocated to a partic ular thing, 
not forming part of the general fund. Article 
‘^77 of the Constitution refers to ‘cess’ as a spe- 
cial category of the taxes. According t<> its im- 
port, the word ‘cess’ is only tax and not a mere 
fee. It is, therefore, not necessary for the- pur- 


.-%ris 




— iuii irvieu ny viovernmeot ci 
passing and repassing of motor vehicles over 
Frazer Bridge near Tonk City — If tax — Art 

366 (28) Rajasthan Motor Vehicles Taxation Act 
(11 of 1951), S. 20. 

I he demand of annas 12 bv wav of toil by 
the Government for each passing and repassinr 
ol motor vehicles over the Frazer Bridge near 
lonk (a tv is an imposition, and i> tax within the 
wide definition of Art. 366 of the Constitution 
rherefore. Art. 265 is applicable. This demand 
O toll cannot he supported under S. 20. Rajasthan 
Motor vehicles Taxation Act. 1957 Raj LW 641: 
ILR (1957) 7 Raj 850: AIR 1958 Raj 138 (131. 
149) (IM R) (I» rs 5 , 7. 9, 10). * 


3. Authority of law. 

(a). Interpretation of taxing Statutes. 

3. Authority of law. 

• Arf . 265 — Imposition of tax bv statutory 
authority — Presumption that it has followed 
prescribed procedure can he* raised — Presump- 
tion not weakened by long acquiescence in *n:- 
position — Imposition of tax not in accordant* 
with law — Filed of. See Ibid, Art 19 1| (.[' 

AIR 1964 SC 370. ‘ 


• * » 1, 








coal — Si roll I Customs Ad (1944). Ss. 14 and IS 
— Customs duties to be levied on goods mention- 
ed in Si roll i Customs Tariff at time of import or 
export of goods into or out of Sirohi State — Im- 
port of charcoal in Stale mentioned in tariff — 
Export of charcoal not so mentioned — Order 
purporting to impose excise duly on export e{ 
charcoal out of Slate held not validly made. 

Sect ion 14 ol the Sirohi Customs Act, 1944 pro- 
vides that customs shall he levied on the good* 
men honed in the tarill at the rates prescribed bv 
it. Charcoal is included in the list of commodi 
ties, the import of which is liable to nay M* 
customs duty. Cases relating to the topic of anv 
new taxation or alteration, or abolition of taxa- 
tion were referred to the Council of State brought 

Sri "I * T i» m bv ,he of Sirohi 

date Even though it was within the competence 

ol the Council to consider the proposal for an? 

view taxation or alteration or abolition yet rt 

was lor the Ruler to pass final orders in the 
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Council on that 


litfht of the decision by the 
Doint. 

Mah a ra° of Sirohi was a minor in 1947 
Fto eoo.UhU.onri position in 1948 was that tho 

of tbe S 'a' e was entrusted to the Board 
S ' : „ and ( . Untler ,he Board of Regency was 

SffiTE* ,e Stat ® Council which had been con- 
stituted by the previous Ruler in 1940. 

1* , - f ac,s (U 'hat since the Board of Re- 
gency alone was clothed with the necessary le"is 

,? Uth °" tv a , nd unless ‘he Board passed "the 

Ihe Sta^'nf S C ° U , H 0t take efTect « “ 'aw in 
So fhP r ^ rohl ’ lhe approval of the Raj Mata 

" , he resolution passed by the State Council 

that d thp sJT r C lnf ! , T ty arisin S from the fact 
m ihPi M Counci1 had no legislative power, 
,'uL thi R ere M V f subsla nee in the contention 
* 7* !.* h ® RaJ . Ma f, i ! l0ne without the concurrence 
of the Board could have validly given sanction to 
lhe passing ol the impugned order and (3) that 
the impugned order had not been validly passed 
and no levy of customs duty could be legally im- 

whvh appellant m regard to the charcoal 

r i hatI o^Ported out of the State of Sirohi 
Firm Gulam Hussain Ilaji Yakoob and Sons v! 

8 **‘ e of Rajasthan, (1963) 2 SCR 255: (1963) 2 

Ti, «'Vn! S 3,8 (3M - 3841 <"» 

— Art. 265 Scope — Panchavals — l' P 
Paaehayat Raj Act (26 of 1947). S. 37 — U p' 

Ra| Bulos 0947), Rules 220 and 221 

1 O llniff vr If a... a _ i . 


taxes on income 

Panchavat Raj Act 
of motor vehicles 
at the rate of one 


Validity — Power to levy 
or on trade of motor vehicles. 

There is no provision in the 

for imposing a tax on a trade 

or m the nature of income-tax .me ui one 

•nna per rupee. lhe maximum tax that can be 

imposed on any trade or calling is Rs G ner 
annum. H 

Even if R. 220 or 221, U. P. Panchavat Raj 
Rules had permitted imposition of such tax and 
the prescribed authority had approved of it. that 
tax would be ultra vires the Panchavat Raj Act. 
because a tax can only be imposed under Cons- 
titutiozi by some enactment. There has been no 
authority of law as is clear from S 37 which is 
on,v authorising seclion. The rules could 

WR mn ilf ' ax ,„ ,9r ’ 6 A " LJ 930 : 1956 AH 
ip ^ 861 : 19o7 All 282 (282, 283) 

I* M 6^ b)« 

- Arts. 265 and 372 — Continuance of law in 
force is subject to other provisions of Constitu- 
tion — Authority of law in Art. 265 means sta- 
tute law — Law which is not statute law is not 

i a 'Ldh V LT rt 297. 37L> - Sl ' e IbiU ’ Art - 372 ’ (,965 » 

— — Arl. 265 — Andhra Pradesh Land Revenue 
I Additional Assessment and Cess Revision) Act (22 
of 1962), Ss. 3 and 4 (As amended by Act 23 of 
1962) Sections assume that land revenue asses- 
sment upon which increase is levied was payable 
for fasli year — Legislature assumed that there 
is an assessment payable under authority of law 
for purposes of additional assessment and did 
not intend to levy that assessment as if it had 
»o force prior to Act — Act should he struck 
down so iar as lands siluule in ryotwari areas 
are concerned on ground that (here is no stalule 
law within meaning of Art. 2G5 of the Constitu- 
tion. See Andhra Pradesh Land Revenue (Ad- 
ditional Assessment and Cess Revision) Act r>2 
oi 1962), S. 3. (1965) 2 Andh LT 297. 


Art. 265 


— ‘Authority of law' — Law and 
executive order - Gwalior Darbar Order, dated 
37th July, 1946, whether law See Ibid Art 14 

AIR 1954 Madh B 196 (DB).’ ’ * 14 ‘ 


Arts. 265 and 372 — Authority of “law” » 
Assessment and levy of land revenue — Legality 

O 1R 1 4) r Uad VeDU R Board ’i S,andln « 

1864), S.3)~ Md Revenue Recovery Act (2 of 

The levy, assessment and collection of land 

A e rt en 2 U 6 ', n °l f endered ilIe * aI reason of 

Art. 2bo as such levy, assessment and collection 
\\ ere valid prior to the Constitution and they are 
continued by the force of Art. 372. 

Orders ta 0 d l' n R th 4 t ? evenue Board ’s Standing 
corners, u. i ti, 4, the assessment represents the 

commuted share of the cultivation. The assess 

ent is bv vntue of the prerogative ri<*ht of the 

Government which under the Taw obUu.nng 

this country it always possessed. * ln 

The levy of assessment on lands has been made 

satk justarar — 

The law in force referred to in Art 372 Ml 
is common law as well as statute law. In the 
Constitution the word ‘law’, has been used simply 
or in phrases such as 'according to law’ ‘hv 
authority of law’, etc. In ,1m absence 

w hpt Jr e .T P ^ S , dedn ‘’‘ on ' 'he context determines 
whether law denotes only statute law or some- 

bing wider. As regards Art. 265, it is clear that 

9VI Tr'TTfi 6 15 s,atu,e 'aw alone. AIR 

from TC U6 and AIR 1954 Rai 283 > Dissented 

. „ E T e r 'L- di , fTerePt interpretation is to be given 
!° Ar, \ - 6o ’ f he Revenue Recovery- Act (II of 
L in section 3, provides the necessary statu- 
tory authority and therefore, the levy, assess- 
ment /oUection of land revenue are not 
illegal 1958 Mad UN 458 : (1958) 2 Mad LJ 117: 

672 : ILR (1958) Mad 798: AIR 1953 
Mad o39 (o40 to 543) (Pt A) (Prs 3. 5. 7, 9, 10. 

13 to 15, 17, 18) (DB). 

btlit \ Tt ' Doetrine of due process — Appllra- 

authority of law which Art. 

-bo of the Constitution requires, there is no 
scope for the application of the doctrine of due 
process as it is understood in America. 69 Mad 
LU 9o7 : (1956) 2 Mad LJ 518: (1957) 31 ITR 
1 4 ° t ' : ( 1957 ) 27 Com Cas 15: ILR (1957) Mad 251: 

AIR 19o7 Mad 133 (142) (Pt C) (Pr 58) (DB). 

Art. 265 — River bed owned hv State — Right 
of public to pass over it acquired bv immemorial 
usage Right not affected by State ownership — 
roll tax imposed without statutory authority — 
Held, not valid. See Tolls Act (1851), S. 2. AIR 
1961 Pat 442 (DB). 

Art. 265 — Authority of law — Levy of 

■ • mm * 


Kharota lag in Marwar. 

I he authority of law envisaged in Art. 265 is 
authority of statute law, and only such taxes can 
be realized as are aulhorised by such law. 

There is no authority of law whatsoever cither 
of lhe former State of Marwar or of (fie State 
of Rajasthan for the levy of kharota lag which 
is customary tax and being an unaulhoriscd levy 
it cannot be realised. ILR (1954) 4 Raj 846:1955 
Raj LW 203: AIK 1954 Raj 283 ( 284) (Pt A) 

(Pr 5). 

Art. 265 — Collection of municipal tax with- 
out authority of law (Municipalities — Rajasthan 
Town Municipalities Act (23 of 1951). S. 59). 

The order of the former Ruler of Jodhpur con- 
tained in Resolution No. 14 of 1948 purports to 
be and is in reality and substance an executive 
act and not a legislative measure. This Resolu- 
tion approving lhe levy of ttie Municipal taxes in 
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•Stic town of Bhinmal is not law and cannot be 
•accorded the status of law within the meaning 
<if Art. 265 of the Constitution. AIR 1951 SC 
•467, Ref.; (1946) MLR 36; AIR 1953 Raj 73; AIK 
<1953 Pepsu l i Disting. 

Further, before the schedule of taxes sanction* 
*sd under the Resolution of 1948 can receive legal 
.•recognition or operation, the limits of the Bhinmal 
/Municipality must have been defined by or un- 
-der competent authority. As this is not done, 
the levy or collection of taxes mentioned in the 
schedule is impossible, and therefore, the reali- 
sation of tiie taxes is illegal. ILR (1953) 3 Raj 
664; 1954 Raj LW 23: AIR 1954 Ra| 162 (164, 
165) (PI A) (Prs 8, 9, 11) (DR). 

Art. 265 — Existence of tax before Constitu- 
tion. 

From Art. 265, it is clear that if there was any 
tax in existence before the Constitution came 
into force, its continued collection depends upon 
the authoriy showing that it was levied by autho- 
rity of some law. ILR (1953) 3 Raj 52: 1953 Raj 
LW 335: AIR 1953 Raj 180 (181) (Pt A) (Pr 3) 
<DB). 

3 (a). Interpretation of taxing Statutes. 

Arts. 265. 226 — Taxing statutes — Point of 

hardship — Consideration of. 

The point whether a particular tax is burden- 
some and whether it would cause hardship to 
v 4hc tax payer cannot be decided bv Court, 
if the taxing Statute is constitutional and its 
••legality cannot be questioned. 1962 1 And h W R 
.56: AIR 1962 Andli Pra 415 (416) (Pt B) (Pr 15) 

uni). 

Art. 265 — Taxing statute — Statement as 

<o public purpose Is not necessary. 

There is nothing in law that in a taxing statute 
a public purpose has to be stated. All that is 
required is what is stated in Art. 265 ot the Cons- 
titution of India. So no statements of anv public 
/purpose in a fiscal Statute is necessary. 65 Pun 
ILR 197: ILR (1963) 1 Punj 477 : AIR 1963 PunJ 
354 (358) (Pt II) (Pr 21) (DR). 

4. Taxation power and fundamental rights. 

(a) Taxation laws not subject to Art, 31. 

(b) '’Law" means valid law. 

(e) Applicability of Art. 19. 

(d) Freedom of Inter-State trade. 

4. Taxation power and fundamental 

rights. 

* Art. 265, Part III (Gen.) — Taxing statute 

-can be challenged on ground Ibal it violates fun- 
damental rights. 

Since a taxing statute is a law, it is a law for 
* 'he purpose of Art. 13 and so. the validity of 
!he legislation imposing a tax can be challenged 
not only on the ground of lack or absence of 
legislative competence, but also on the ground 
that the impugned legislation violates the funda- 
mental rights guaranteed bv Part III of the 
Constitution. AIR 1952 SC 115, AIR 1953 SC 252, 
AIR 1955 SC 661, AIR 1956 SC 676 and AIR 
1962 SC 123, Foil.; Observations to the contrary 
•in: AIR 1951 SC 97 and AIR 1955 SC 3, held no 
longer good law. Raja Jagannath Baksh Singh v. 
State of Uttar Pradesh. (1963) 1 SCR 220: 1962 
All WR (HC) 649: (1962) 2 SC A 679: (1962) 46 
HR 169 : 1962 All U 799 : AIR 1962 SC 1563 
<1569, 1570) (PI F) (Pr 5). 

* Arts. 265, 276 (2), 286 and Part III —Tax 

'laws — Principles for determining Its validity — 


Scope of Art. 265 — Tax laws are not outside 
Part III of Constitution. 

Article 265 merely enacts that all taxation — the 
imposition, levy and collection shall be bv law; 
the Article beyond excluding purely executive 
action docs not by itself lay down any criterion 
lor determining the validity of such a law to 
justify any contention that the criteria laid down 
exclude others to be found elsewhere in the Cons- 
titution for laws in general. If by reason of 
Art. 265 every tax has to be imposed by ’‘law" it 
would appear to follow that it could only be 
imposed by a law which is valid bv conformity to 
the criteria laid down in the relevant Articles of 
the Constitution. These are that the law should 
be (1) within the legislative competence of the 
legislature being covered bv the legislative entries 
in Schedule 7 of the Constitution; (2) the law- 
should not be prohibited bv anv particular pro- 
vision of the Constitution such as for example. 
Arts. 276 (2), 286 etc, and (3) the law or the re- 
levant portion thereof should not be invalid under 
Art. 13 for repugnancy to those freedoms which 
are guaranteed by Part III of the Constitution 
which are relevant to the subject-matter of the 
law. It is true that a tax law need not satisfy 
the tests of Art. 31 (2) but it does not follow that 
every other Article of Part III is inapplicable. 
Chhotabhai Jethabhai Patel and Co v. Union of 
India, 1962 Supp (2) SCR 1: (1962) 2 SCA 522: 
AIR 1902 SC 1006 (1019 to 1021) (Pt C) (Prs 32, 
33, 36, 37, 38). 

• Art. 265 — Taxation power of State and 

fundamental rights. See Ibid. Art. 19. AIR 

1958 SC 296. 

Art. 205 — Taxing measure — Construction of 

— Question of reasonableness. 

In construing a taxing measure, for determining 
its constitutional validity, the question of reason- 
ableness cannot enter a judicial mind. The onlv 
consideration which is germane is whether the 
legislation challenged is permitted bv the Cons- 
titution. The reasonableness or otherwUe ot 
legislative measure is a matter of legislative 
policy and it is not for the Courts to adjudicate 
upon ILR (1959) Andh Pra 34: (1959) 1 Andh 
WR 347: 1959 Andh IT 419: AIR 1959 Andh Pra 
461 (465) (PI C) (Pr 18) (I)R). 

Arl. 265 — Taxation powers of State and 

fundamental rights. See Ibid. Art. 19 il) (gi. 

AIR 1950 Assam 177 (DR). 

[Reversed on another poin in AIR 1962 SC 
107.] 

Arts. 265 and 14 — Classification while levy- 
ing tax. 

So far as taxation is concerned, classification is 
always permissible. Not onlv does the Constitu- 
tion permit taxation being related to the capa- 
city to pay, but it is obvious that it is always 

desirable that it should be so related. Hence the 

% 

contention that taxes levied on a cinema show 
are ultra vires, on the ground that they offend 
against Art. 14 of the Constitution cannot be 
accepted. 56 Rom LR 45: ILR (1954) Rom 647: 
AIR 1954 Bom 261 (265) (Pi C) (Pr 14) (DB). 

Arl. 265 — Taxation laws and fundamental 

rights. Sec Municipalities — Calcutta Municipal 
Act (33 of 1951), S. 548 (2). AIR 1959 Cal 45. 

Arl. 265 — Power of taxation and fundamen- 
tal rights. See Ibid, Art. 19 (ti (gi. AIR 1958 
Mad 158 (DR). 

4 (a). Taxaliou laws not subject to Art. 31. 

• Art. 265 — Bombay Agricultural Produce 

Markets Act (XXII oi 1939), S. 29 B — Validity 
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S. 29-B in so far as it prevents refund of 

licence fee collected before Ordinance I of 1961 

came into force is not bad by reason of Art. 31 
See Bombay Agricultural Produce Markets Act 
(22 of 1939), S. 29-B. AIR 1962 SC 1517. 

• Art* 265 — Deprivation of property for re- 

covery of tax — Art. 31 (1) does not apply —No 
remedy under Art. 32. See Ibid, Art. 31 (1) AIR 
1955 SC 3. 

® Arts, 265, 31 (1), 32 — Imposition of 

taxes. See Ibid, Art. 31. AIR 1951 SC 97. 

4 (b). "Law” means valid law. 

• Art. 265 — Law — Meaning of — Means 

valid law. See Municipalities — CP. Municipali- 
ties Act (2 of 1922), S. 48. (1965) 2 SCJ 741 : 

(1965) 2 ITJ 657 : AIR 1966 SC 249. 

Art. 265 — ‘Law* — Meaning of. 

Article 265 embodies the principles of ‘no taxa- 
tion without representation’. "The law” under 
this Article is statute law, i.e, an Act of the Legis 
lature. A law authorising the levy of a tax must 
be made by the legislature and cannot be made 
by the executive action. (1922) 91 LJKB 897, 
Bel. on. 

The order of His Highness the Raj Pramukh, 
dated 14th July 1950, is only an executive order 
and not law under Art. 265. That order cannot 
justify the impost of a commission on sales by 
the petitioner. The order imposing a commission 
of 20 per cent, on the sales made by the peti- 
tioner in excess of the quota is therefore uitra 
vires and void. ILR (1952) Trav -Co. 960: AIR 
1953 Trav- Co. 140 (155, 156, 157) (PI F) (Prs 26, 
33) (DB). 

4 (c). Applicability of Art. 19. 

• Art. 265 — Income-tax Act (1922), S 16 

(3) (a) (i) and (ii) — Validity — Test of rea- 
sonableness of restriction — S. 16 (3) amounts 
to reasonable restriction on rights under Art. 19 
II) If) and 19 (g). See Income-tax Act (1922), 

S. 16 (3) (a) (i). AIR 1962 SC 123. 

Arts. 205, 19 — Taxing measure — Art. 265, 

and not Art. 19 applies — (Madras Sales of Motor 
Spirit Taxation Act (6 of 1939). See Ibid, Art 19. 

AIR 1960 Andh Pra 246 (DB). 

Arts. 265, 19(1) (f), 31 — Validity of taxing 
statute cannot be tested under Art. 19 — Taxing 
power of State, scope of. indicated — Section 46 
(3 A) of Income-tax Act results in total depriva- 
tion of property — Article 19 does not apply — 
(Income-tax Act (1922), S. 46 (5A)). See Ibid. 
Art. 19 (1) (f). AIR 1960 Assam 76 (DB). 

- Arts. 265 and 19 (1) (g) — Reasonable res- 
trictions — Taxation — Oppressiveness — Rea- 
sonable safeguards. See Ibid, Art. 19 (1) (g) 

AIR 1956 Cal 596. 

Art. 265 — Madras Agricultural Income-tax 

Act — Validity — Does not contravene Art. 19 (1) 
(f). See Ibid, Art. 19 (1) (f). AIR 1964 Mad 556 
(I)B). 

4 (d). Freedom of Inter-State trade. 

• Arls. 265, 301, 304 (b), 255 — Freedom of 
trade — Scope and el feet of Part XIII — Tax 
laws not excluded from operation of Part XIII — 
lax laws when amount to restrictions on lrec- 
dom of trade — Test — Assam Taxation (on Goods 
Carried by Roads or on Inland Waterways) Act (13 
ot 1954) — Validity — State tax law in effect 
placing restrictions on movement of goods and 
traffic in State Act violates freedom of trade and 
is void — AIR 1955 Assam 249 (SB), Reversed 
See Ibid, Art. 301. AIR 1961 SC 232. 


Arl. 265 — Sales Tax Continuance Order, 1950* 

— Order cannot authorise levy of tax on inter- 
state sales after repeal of provision. See Sales 
Tax — Orissa Sales Tax Act (14 of 1947), S. 2" 
(g). Proviso 2. ILR (1961) Cut 493. 

5. Taxation and equality before law, 

* 265 — Assam Taxation (on Goods 

carried by Road or on Inland Waterways) Act (X 
of 1961), S. 3 — Tax under, imposed only on tea 
and jute — Tax not unconstitutional. See Assam 
Taxation (on Goods carried by Road or Inland* 
Waterways) Act (10 of 1961), S. 3. AIR 1964 
SC 925. 

® Arts. 265, 13 (2) and 14 — Scope and- 

effect of Taxing statute — Allaek on ground' 

of violation of Art. 14 — - Arts. 13 and 14. 

Per Majority: — Art. 265 imposes a limitation on 
the taxing power of the State in so far as it 
pi o\ ides that the State shall not levy or collect 
a tax, except by authority of law. The tax pro- 
posed to be levied must be within the legislative 
competence ol the Legislature imposing a tax and* 
authorising the collection thereof and, secondly 
the tax must be subject to the conditions laid 
down in Art. 13 of the Constitution. 

A taxing statute is not wholly immune from at- 
tack on the ground that it infringes the equality 
clause in Article 14. If the legislature has classi- 
fied persons or properties into different catego- 
ries which are subjected to different rates of 
taxation with reference to income or property 
such a classification would not he open to the 
attack ol inequality on the ground that the total 
burden resulting from such a classification is- 
uncqual. Similarly, different kinds of property 
may he subjected to different rates of taxation, 
hut so long as there is a rational basis for the 
classification. Art. 14 will not be in the way of 
such classification resulting in unequal burdens 
on different classes of properties. But if the same 
class of properly similarly situated is subjected 
to an incidence of taxation which results in 
inequality, the law may he struck down as creat- 
ing an inequality amongst holders of the same 
kind of propcrlv. Kunnathat Thathunni Moopil 
Nair. etc. v. State of Kerala, (1961) 3 SCR 77: 
(1961) 2 SCA 125: (1961) 2 SCJ 269: 1961 Kcr 
LT (SC) 11: 1961 Ker LJ 143: AIR 1961 SC 552' 
(557, 558) (Pt A) (Pr 7). 

Arl. 265 — Employees’ Stale Insurance Act 

(1948), Ss. 1 (3), 73- A —Validity — Power of 

Central Government to bring parts of the Act 
into force in different areas on different dates — 

No violation of Art. 14 — Levy of special contri- 
bution under S. 73-A before benefit sections are 
brought into force — Not an unreasonable restric- 
tion on right of employers — No violation of Art. 

19. See Ibid, Art. 14. AIR 1962 Assam 120 (DB). 

6. Retrospective (axing law. 

• Art. 265 — Assam Taxation (on Goods car- 

ried bv Road or on Inland Waterways) Act (X of 
1961). Ss. 3, 1 (3) — Acts enacted under Art. 301 
(1)) with retrospective effect — Validity. See Assam 
Taxation (on Goods Carried by Road or JR 
Inland Waterwavs) Act (10 of 1961), S. 3. AIF 
1964 SC 925. 

• Arts. 265 and 245 — Constitutional limita- 

tions — Retrospective validation taxing laws 
Constitutionality — State Act imposing cess, de 
dared void ah initio by Supreme Court on ground 
of ^competency of State Legislature — Power ol 
Parliament to enact retrospective validation tax- 
ing laws — Parliament passing Act merely decla- 
ring action taken under State law as\alid, "i 10 
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furnishing authority of law required for it — 
Act invalid on ground of incompetency — UP 

S ?*?£2?? C Ce , SS Validation) Act (Central Act 4 

air^-au 1 4^s;: onaL See Ibid - Art - 24s - 

; Arl *. 265 — Taxing statutes and rules — Re- 
spective operation. See Interpretation of Statu- 
tes. AIR 19i>8 Mad 249. 

7. Double taxation. 

-Art. 265 — Double taxation. 

The burden of several kinds of taxes and levies 

ik . a » ParllCU ar coninio ^ity mav be heavy but 
that does not mean that they are subjected to 

di7fer e nf taX | a . ,0 | n ‘ Wh , ere ,he » oint operation of 
(hue rent statutes result in liability to two diflc- 

J. ,Af r s R *ouU\ not amount to double taxa- 

UR' 1- I* M » U ' VR lfl(): ( 1 958 > 9 STC 723: 
AIR 19.kS Andh Pra o.>8 (565) (Pt L) (P r 7) (DR). 
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Art. 26.) Double taxation not prohibited. 

There is nothing in the Constitution which pre- 
cuLs double taxation being levied. Instances are 

!nvi . N i V; ‘i n . ,na ,n ,,HS col,nhv in which taxes are 
nil t\M< c upon the same thing, one lor the 

benefit o the Slate Cioverninenl and in the second 

stance for the benefit of the Local Sclf-Govcm 

men Ibod.es, Jor rxainple, the District Local Board 

or l ie Municipality. AIR 1945 Nag 171 Rel on 

•d) Bom LR 45: ILR (1954) Rom 647 : AIR 1954 
Lorn 101 (2G.>) (P| R) (p r 13) (DR). 

Art. 26.) — Double taxation — Charge and lew 
P ,n P | r< i ,U i I I,v Government under S. ;i. 

der S b n C i I ?* J 9 » 0) and bv Municipality un- 
v p . S * (il («) °f Punjab Aet (III of 1911) — 
Aot unconstitutional as oifending Art. 265. 

The Charge and lew of properly 'lay once |,v 
Mo Stale (lovcrnmenl under S. 3 of the Punjab 
ib.in Immovable Properly Tax Act ,\VII n| 

, 1 ? nf| sec one! lime bv the Local authority 

ImV-.SIn"! , " 1 Municipal a'. 

1,1 °< Llll! is nol unconstitutional on ground 
Nial il is nol permilted bv law. Arl 265 of ihe 
Conshlulon merely says that no lax shall be 
lewed or collected except by authority o( l.w’ 
•uni in Ibis article there is no limitation that 
ax cannot be charged twice on the same property 
in tact and in substance il is one tax on build 
mg and lands whi* li is divided belween the local 
authority and the State Government, though this 
is brought about not by one statute but bv two 
separate statutes. AIR 1951 Rom 261 Rel „ n 

, ' ) 1 lm _ hB 197: ILR (1963) I Punj 477: AIR 196 t 
I unj .154 (357. 358) (Pt D) (|» r ]gj (DR). 

~r y y , 1 * “t? T A!! ,nici h a,i, ics — Punjab Munici 
M Ad ,111 of 1911), S. 61 ,1, (a) - Properly 

.dread v taxed under Punjab Urban Immovable 

rope-tv lax Act (17 of 1940) - Same properlv 

axed again under S. 61 (1) (a) — There is no 

invalidity. AIR 19.>5 NIC (Punj) 3446. 

8. Remedies for illegal taxation. 

PffeeT Arl ^ ~ Ar<I,,lesccnre ln illegal tax — 

. Acquiescence in all illegal tax lor a long time 
rs not a ground lor deriving the petitioners relief 
Amalgamated Coalfields Ltd. v. Janapada Sal, ha* 
Cbb | ndwa r ; , < (1902) 1 SC.I 445: (1962) 1 SCR 1- 
AIR 1961 SC 964 (965) (Pt B) (Pr 2). 

7 r Ar ** 265 Illegal imposition of lax , 

•lurisd, (•(,,„! o( Civil Court to challenge See 

[ml) * (1908) * S> 9 - A,R D)00 Madh Pra 223 

—~-Ar|. 26. > — Remedies for illegal taxation — 1 

or rt Tund — Assessment oi sales lax on 1 


turnover of works contract made under provision 
P. of Madras General Sales Tax Act 9 of 1939 sub- 

' t3XT ,y ! C u l °o ** u,lra vircs ~ Suit for refund 

burred hv S 18-A Madras General Sales Tax 

i r o ,Jl - (190,) 12 STC 138: (1961) 1 Mad 

(DB) 63: A,R 1961 Mad 322 (323) (Pi B) (Pr 6) 

7'. Arf ».265 -- Scope — Assessing officer acljnc 
outside jurisdiction in imposing tax — Authority 
•seeking to collect such tax — Citizen’s remedy 
See Ibid. Art. 226. AIR 1959 Mad 382 (DB). 

,t ;~ Ar, V 65 and 226 “Belief against illegal tax*. 

1 ! on — Assessment of double sales tax on same- 

I 3 6 3 nsacl,on * Sec Bhd, Art. 226. AIR 1955 Mad 

‘ 4 f rb - 26 \ 28 « and 226 -Constitutional reme- 

: I9M Punj *77 (DB)'. 0 '’ See lbi<i - Ar '- 22fi A,R 
~ Ar,s : 265 and 226 — Delay in making applica- 

' AIR W S kijTM ,C (D y BlL ti,X ' Sce ,Wd - Art - 22 «- 
; 205 and 226 — Who can apply against 

RafifiO lDB). '"*■ See ,bid ’ Art 226 AIr' 1953 

: Ar *s- 265 and 226 — Another remedy open 

ssrwaf sn im - « 

9. “Levied or collected.'' 

I?.777v r .' - 265 T Sr0,,c _ Procedure for imposing 
lain it\ to pay tax not strictly followed — I jabi- 

r 'un.°i| P k V h,!r X 1S "v* ac , c “ rdinK 10 law - Municipal 
lOK- r i , ! '• Knmal Kumar. 1965 MPL./ 233 - 

•if-'- ui ior- : yr B 5 ,V; , , h U - 2: ' : ,19C5) 1 SCWK 
f Pr ‘9) C ‘ ,1324 ’ ,325 > (Pt B > 

.o|~7, Ar V 265 ~ P' twer to lew (a, _ 

1964 SC 925 V P °" 0rS - Spe Ilml ’ Arl 246. AIK 
d7i7ulf ,S in 265 imd 220 — Properlv attached for 

her in s pavn p 1 “ ° corlai, ‘ lakabi an,5 

other dues — Properly auctioned bv Tehsildar 

helore reee.pt of Slav order issued by Board of 

Res enue— Held, realisation and recovery oft n 

liavuifT been slaved. any recovery made 

with taw'n.T M°" ld not ,K> m accordance 

aud would contravene provisions of \rt 

n< 7' < " would be fit case for the exercise of 
All U lr 277 AIR ‘ R:,i 180 ' Hoi. on. 1965 

——Art 265 — Article expressly prohibits collec- 

n V. I‘ IX " 'Miout authority of law See I'xccss. 

Tax Act |1949i. S. 21. |I!M5'>( l itj i<l> 

Il.fi (1965) 1 All 193: (196.->) 58 | ] ({ 77- 

— Arl. 265 — Rectification of assessment made 
af or repeal ol Income tax Act (1922) — S 'xi- 

(-) of new Act of 1961 saves proceedings for 
assessment year for which returns filed prior 
new enactment - Rectification is valid — Art 
. of Constitution also did not bar lew' of 
additional tax. Sec Ifiromc-ta\ \ct c «>- 

M964) 2 ITJ 364 (All). ' S - *>• 

- --Art. 265 — Scope — Stale Government n issin^ 

.u (,( i r mipoMUg tax Prescribed procedure under 

ed _1 -| ¥ ’ 1 L - , ^ lu,l, cipalities Act not follow- 
I,iX ^ rendered illegal. 1959 All U 501. 

—-Art. 265 — Panehavats — UP Panchav," 

Ra l Act, Rules under R. 22! (2) lew n f 1 

on mcome - Validity. See Pam bavn s L U P 

!w h ; 126 l94 - s - *'« V19 •. 
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Arts. 265, 300 aDd 31 (1) — Illegal seizure of 

&oods in execution of certificate under S. 46 (2), 
Income-tax Act — It is wrongful deprivation of 
-property — Action of attaching Officer not em- 
powered by law within meaning of expression 
'‘levy and collection" in Art. 265 — Immunity of 
Government for acts of subordinates in exercise of 
sovereign powers is not a dogma and has to be 
considered on facts of each case. 

Where in execution of a certificate under S. 46 
<2) Income tax Act, goods of the assessce in pos- 
session of a pledgee are attached by Revenue 
Officer under Ss. 150 and 154 of the Bombay 
Land Revenue Code, the Revenue Officer acts in 
excess of his authority and the attachment is ille- 
gal and not merely irregular. 

When tlie goods are damaged while in the custody 
of the Government and the pledgee tiles a suit 
•against the revenue officers in their official as 
well as private capacities, for recovery of amount 
due from the pledgor which he could not recover 
due to illegal action of the officers, the gravamen 
of Hie charge is illegal action of the defendants 
• and not negligence bv them. Cause of action is 
^iot supplied by decay caused to goods when in 
Government custody but upon illegal seizure. In 
such a case question of special authorisation to 
Revenue Officer or subsequent ratification bv 
higher officers would not arise, because the reve- 
nue officers had acted for the benefit of Govern- 
ment. 

When the conduct of Government servants in the 
discharge of governmental functions was ques- 
tionable, the Government could not be held liable 
unless it was established that those acts had been 
‘lone under the orders of the Government or had 
•been subsequently adopted and ratified bv it. 
The question of ratification arises only when Gov- 
•srnment is sought to be held liable for tort com- 
mitted by its servants in the discharge of sove- 
reign functions. If the act is ratified, the Gov- 
ernment becomes liable notwithstanding that the 
act was in the discharge of sovereign functions. 
MR 196*2 All 233, Ref. AIR 1915 Mad 434 and AIR 
1944 FC 41, Distinguished. 

The action taken by the Revenue Officer in 
seizing the goods was not empowered bv law 
-within the meaning of the expression "levy and 
collection" in Art. 265. It is on that ground also 
that the act was illegal. At the same time, in view 
of the fact that the Revenue Officer was exerci- 
sing delegated authority, he cannot be taken to 
ibe doing an act in the discharge of his statutory 
duties ILR 28 Bom 314 and AIR 1950 All 206 and 
AIR 1956 All 75 and AIR 1961 Madh Fra 316, 
Distinguished. 

The acts of levying of a tax and its recovery 
.are acts done in the exercise of sovereign func- 
tions. At the same time, the provisions of Art. 265 
-of the Constitution of India which lays down that 
no tax shall be levied or collected except bv auth- 
ority of law or the provisions of Art. 31 (11 which 
lays down that no person shall be deprived of his 
property save by the authority of law cannot be 
ignored. But in the present case, the Revenue 
Officer has proceeded to levy and recover the lax 
without any authority and, in fact, beyond the autho- 
rity. The immunity of the State in respect of acts 
done by its subordinates in the exercise of sovereign 
powers cannot be considered as a dogma or a mantra 
and will have to be considered on the facts of 
-<?ach e.ase. The act is purported to he done under 
the authority of Sections 150 and 154 of the Land 
'Revenue Code, but it is found that the act is not 
• only illegal but unconstitutional. ILR 5 Mad 273, 
belied on; (Suit decreed against the Union of 


India and the Collector, Mamlatdar and the Circle 
Officer in their official capacity and not in their 
private capacity). (1965) 67 Bom LB 824: AIR 
1966 Bom 134 (140, 141, 142, 143, 145) (Pi A)(Pr« 
8, 9, 10, 14). 


Art. 265 — Court must look to Section 19 of 

Bombay Abkari Act to determine power of Gov- 
ernment to enforce excise duty — Section 15-A 
is not charging section. See Bombay Abkari Act 
(5 of 1878), Section 19. AIR 1955 NUC (Bom) 1788. 

Art. 265 — Certiorari — Invalid order of as- 
sessment — Infirmities — • Failure of tax payer 
to point out infirmities to Revenue Authorities in 
time — No ground to refuse writ See Ibid, Art. 
226. (1962) 66 Cal WN 474. 


Arts. 265 and 226 — Error on face of record 

— Assessment of tax made on wrong basis — 
Writ application will lie. See Ibid, Art 226. AIR 

1961 Cal 649. 


Art. 265 — Assessment of income-tax on dis- 
closed income — Validity of the system — (Income- 
tax Act (1922), Section 34). 

Art. 265 of the Constitution lays down that no 
tax is to be levied or collected except by auth- 
ority of law. That of course is a fundamental 
thing which cannot be allowed to be infringed but 
the question is where what has been done in 
levying the income-tax on disclosed income is 
contrary to law and whether any attempt is being 
made to levy or collect a tax except by authority 
of law. 


It is settled that the liability to pay income-tax 
depends upon the charging sections and not upon 
those parts of the Income-tax Act which relate 
to the machinery of realising the tax and so far 
as the machinery portion is concerned it is open 
to the subject to waive the same. AIR 1947 FC 
32, Rel. on. 

Since the citizen has an existing liability to pav 
taxes there seems to be no law preventing him 
from paying taxes on an agreed basis, and for 
this purpose the existence of an assessment order 
is not essential. (1930) 16 Tax Cas 1, Rel. on. 

There is therefore, nothing illegal in the pro- 
ceedings introduced bv the Government of India 
variously known as ‘Concessional Scheme or dis- 
closure Proceeding.’ The difficulties inherent in 
following concealed income in this countrv are 
well known. If at any given point of time the 
authorities tempt the assessee with concessions and 
induce him to come out with a voluntary dis- 
closure ot concealed income and agree to pav the 
proper taxes upon them, such proceedings cannot 
he said to be contrary to law or that they offenci 
any provision of law, AIR 1954 Cal 271 (-' • 
275, 276) (Pt A) (Prs 14, 16, 19, 20). 

Arts. 265 and 245 — T. C. Vehicles Taxation 

Act (14 of 19501, Section 18 (1) — Notification 
under, enhancing maxima specified in Sens. 1 anc 

II __ Validity — Delegation of legislative functions 

— Principles — Notification held ultra vires. 8ee 
T. C Vehicles Taxation Act (14 oi 19;>0), Section 
18 (1). AIR 1960 Ker 58. 


— Arls. 263 and 277 - ‘Xevy" and "Imposition" 
Distinction. 

>er Dixit J. There is a distinction between 

lposition” and "the levy", i.e., ’assessment and 

lection" of a tax. The imposition ot a tax _ 

an Act of the competent Le^slature and 

•elv a legislative act. The levy and 1 the ^ collec 
of a tax is a process subsequent to the imp 
of the tax bv the statute. A tax cannot 
ed or collected before it is actually >mP° se ^ 
Art of the competent Legislature. 1 


:\n 
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265 V Arlicle 277 ’ no -where speaks 
oMhe. imposition of a tax. The Article assumes 

the existence immediately before the commence- 

oient of he Constitution of a valid law imposin'* 

a tax and permits the Government of the State to 

re™ h ?» Per,0n r S . ,iab ! e 10 P“V the tax and collect 
it from them, alter the coming into force of the 

Constitution It is the tax that was actually being 

thV € r^ C r iale T be . fore lhe commencement of 
the Constitution that is saved by Art. 277 and it 

makes no difference whether the tax levied was 

nm ife ° a tax ’ one imposed on income or 

profits accruing in a period immediately before 

lhe commencement of the Constitution or a period 

t P ^ Vo [ (DB) AIR I9 ° 3 Madh Bha 20 (25) (Pt F) 
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n9 ~ n° aI ^ r ? duc ' ion Fu " d Ordinance 

(.*.1 of 1944) — Repeal by Coal Production Fund 
( Repealing) Ordinance (6 of 1947) - Fund aboli- 

<• *, p” f €S f. co, * ected thereafter— Validity See 

( al Production Fund Ordinance (39 of 1944 ) 
Section 5. AIR 195$ Madh Pra 425. ‘ ’ 

1^81 t j Revepsed on another point in AIR 1962 SC 

n7,,Ti V, « ,S ‘ ~! l) * 24i * ~~ DlIe fiallon of powers by 
' on of U r»i. > f C ; XCt, « lll ,' C T l 0VV ° f ,ax and «*«- 

mire: 

9(2)(a > and 

The Legislature is certainly entitled to delegate 

it" <TY ! l,e c J® cu| ive and its officers but this 
t can do only subject to certain conditions, limi- 
tations and restrictions. Under the Constitution 
it cannot totally abdicate its legislative functions 
.n hnour of the Executive. The Indian Constitu- 
! n j* based on separation of powers as between 
the Judiciary, the Legislature and the Executive 

, h - ,S cnlruskd with specific powers for their 
exclusive exercise. None of them is free to abdicate 

.I s p,n \ er i s I m Favour of the others. But it cannot 
oe said that the Legislature cannot delegate its 
powers at all. \\ hen the policy is indicated and 
he principles for carrying it out are laid down 
n the legislature, the Executive may be left to fill 
up the details, lashion and bring into existence 
lhe machinery essential to effectuate the purpose 
ot the Legislation. Discretion may be properly 
kit 1 ° the Executive to achieve this purpose, to 
make rules lhe discretion so left, should how- 

^er, he such as is guided, controlled and limited 
bv the legislature. 

. ( c ' v , a ! ax ‘ s a matter of policy and peculiar- 
a legislative function. So too is the fixation 
< the rate or quantum of tax to be levied and 
, rubied ot taxation. I he quantum or rate of 
.ax is necessarily connected with the lew of tax. 
t is lhe function of the Legislature to legislate in 
esped of both of them and neither of them can 

Cf to .t he . Exc . cu tive f()r 'helv determination. 
hu ? # nr ® ,he Legislature provides for lew of tax 
and itself prescribes the rate or quantum of tax 
ur the limits within which the quantum of tax or 
duty may vary in the light of the principles indi- 
. • Legislature, no objection can be taken 

,r,e Legislature leaving it to the executive, the 
manner of levy and collection, and the machinery 
or collection by making suitable rules therefor 
Consequently sub ss. (It and (2i of S. 3 and S 9 
‘ ’ ana I” 1 °f I ravancore Cochin Electricity Duly i 
■y 1 (, «nslilutc excessive delegation of legislative l 
power, in so far as they left to the State Govern- \ 

nient the determination of the quantum or the ' 

uL-in ° , • ty and ^ 1C hrnit of exemption from duty t 
ul indicating any policy, limit or principle c 
" ere » therefore, unconstitutional. (1965) 2 s 


s Mad LJ 254: 78 Mad LW 662: ILR (1966) 1 Mad 
s 4°4s AIR 1966 Mad 220 (222, 223) (Pi A) (Pm 5, 

] rr~J r,s - and 226 — Finality of assessment 

1 Assessing C °2F us * ve legality of assessment — 

' in ! , ' rKer f V,' 1R ° UtSide his iurisdiction in 

; tax ^ ri ~ Au fi°r"v seeking to collect such 

Citizen whether can call in aid Art 26*i 

•md seek assistance of High Court - (Sales' Tax 

, lion U ^ raS S 0en ! e K a | l S ;' les Ti,x Arl 19 of HI39I. Sec- 
(DB). S b ‘ d ' Ar ‘ 226 AH< 1939 Mad 382 

i - n'Vw 2 ?° an<l 20 — Conviction under Section 
< b -. Madras General Sales Tax Art — Amendment 

Prosidmg a new mode of recovery ot sal“x 
as ,f „ were a line" does not offend the rule 

Art'"^ e i9.M Cr| fa i' , r°fi!» L ' VS A.n Art ‘ 20 - See Ib "l, 
-u l»o3 Crl LJ 62o: AIK 1953 Mad 337. 

: Arls - 265 and 245 —Power of legislature to 

ralion* -* C^rn' 1 ^. 3 " 0 " ° f ’ Muniri Pal Corpo- 
ran on Corporation cannot exceed delegated 

}'5Si. r - See Ibid ' A,t 2 «- A,R 1939 S m 

-—Art. 265 — Finance Act (1951). Section 7 121 
Chough levy of duty is valid, it must he collect 

hv rule a s 10r \ V 0f , la ' V and in ma nner prescribed 

y rules — No rules prescribed for collection of 
-In V on excisable goods which have already Seen 
itmo\ed Irom warehouse — Duty cannot 
collected — (Central Excises and Salt Act 11944 

mid 160) r ll,es Undcr Rules 10 

AIR 1952 Nag 139 (DB).' * Sct,ion 7 < 21 - 

—Arls 265 162. 346 (3) and Scb. 7. List 2 

, J| ~ Rl, iar and Orissa Excise Act (•> of 

19 to) (as adapted). Sections 27 and '>8 \oiiflca 

"on No 11223 IIJ/E.x. 1/61 R. D 1-4 19 6I levfc 
increased duly on imported liquor — Not unconsti 
Ud'onal. See Ibid, Art. 162. (1963) 29 Cut LT 

— Art. 26o — Scope — Appointment of Tahsildar 
ValidX CrS 'll ^nn-’havat pending rc-de" 

_ legality a, "'T"'' ° f li,x »>v Tahsildar 

Orissa rr.,o i d ?' l,,Kl o| . See Panchavats — 
,,vvl Grain Panchayat Act i l '» of huk i. 

Amended in 19511, Section 98 {]) (f ) 10-*- 

Orissa 258 (DB). * I9,>/ 

— Ar !* 205 “ Recovery of property tax as arrears 
0l , " n< revcnuc wmler Punjab Land Revenue Ac 
T N p o1 "P«fn;int to provisiems ot Constitution 
. rmiial, L rhan Immovable Property Tax \ i 
1940). AIR 1963 Pun.j 354 (DB) AU 

of iq- o’ 7~ Il,niab Gram Panchayat Act (4 
Lbd), Section 82 (1) (d) — Tax on truck 

owners using road within Panchavats' jurisdiction 
( n am Panchayat is competent to levy tax — 

Le\ \ ot tax not hit hv Arts. 276 'Yia nr u 

the Constitution. See Panchavat — Punjab Grim 
Pane ha vat Act (4 of 1 o - ■> \ ± ,• /, ! 1 u l,ram 

ILR ( 1963) 1 Pun 243 . " ’ S 1011 8 “ (I) i d) - 


— — — » » ■ 

Section 3 
and 160) 


Art. -Go — Finance Act (1950). Section 13 m 
- Income-tax Act (1922), Section 23 - We v 
assessment and collection*’ — Meaning of. ^ 

To “levy a tax ’, means to impose or assess or 
" .‘ mpOSe -. 1 ° l r t under the authority of | a w 

I. a mn lateral act ol superior legislative power 
to dec are the sublets and rales of taxation n i 
!° milhonxe the Collector to proc eed to codec t the 
ox. Assessment ,s the ofTici.d determination of 
ii“ b ! of „ a Pf rsf m to pay a particular tax 

Collection is the power to gather in money for 
taxes by enforced payment if necessary. The levy 
ol taxes ,s generally a legislative function* asses. 
110,1 a < l uasi judicial function and collection 
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an executive I unction. These three expressions 
levy , ‘ assessment” and “collection* embrace in 
their broad sweep all the proceedings which can 
possibly be imagined for raising money by the 
exercise of the power of taxation 68 Punj LR 
499: (1956) 30 ITR 500: ILR (1957) Punl 577: AIR 
1957 Punj 5 (10) (Pt F) (Pr 15) (DB). 

-Art. 265 — Rajasthan Panchayat Act (21 of 
1953), Section 64 (1) — Rajasthan Panchayat 
\General) Rules (1954), Rule 24 — Imposition of 
tax — Previous sanction of State Government — 
Proclamation should mention this fact. See Pan- 
ehavats — Rajasthan Panchayat Act (21 of 1953), 
S. 64 (1). AIR 1959 Raj 73. 

Art. 265 — Talwarbandi dues — Recovery — 

Legality — (Rajasthan Jagir Decisions and Pro- 
ceedings (Validation) Act (18 of 1955), S. 3). 

T alwarbandi is a sort of a due which is con- 
nected with the recognition of the succession of a 
Jagirdar to a jagir. This was required to be paid 
by a jagirdar to the ruler at the time of his succes- 
sion to the jagir held by his ancestor. 

So far as the succession of Jagirdar to Jagir 
was concerned the right to recognise it was vested 
exclusively in the Raj Pramukh and this right was 
to be exercised according to law and custom. In 
other words customary dues, if any, connected 
with the recognition of succession were clearly 
preserved. 

Thus the order of the Rajpramukh recognising 
the succession of the petitioner on payment of 
Talwarbandi or Ked Nazarana was an order which 
had the authority of law (which included custom) 
behind it and could not he characterised as lack- 
ing the essential foundation bv virtue of t lie Rajas- 
Ihan Jagir Decisions Proceedings Validation Act. 
and consequently this levy could not he struck 
down under Art. 265 of the Constitution AIR 
1955 SC 50, l oll. ILR (1957) 7 Raj 601: AIR 1957 
Raj 151 (152, 153) (Pi A) (Pis 3. 4, 5, 6) (I)R). 

10. Taxation — Exemption from. 

• Arts. 265 and 285 (1) — Immunitv of pro- 

pertv and income of States from Union taxation 
— Scope and extent of levy of customs duties 
(export or import) and excise duties hv Union 
on propertv of State — Levy not covered bv ex- 
emption and can he validlv imposed See Ibid, 
Art. 289 (1). AIR 1963 SC 1760. 

Ail. 265 — Taxation laws — Delegation to 

municipal corporation of power to fix rate of tax, 
to select cases for exemption and to determine 
manner of calculation — Validity See Ibid, Art. 

110 (2). AIR 1959 Cal 704 (DR). 

Arl. 265 — Orissa Sales Tax Act (14 of 1947); 

Section 7 — Sales Tax — Exemption — Govern- 
ment has power to exempt — Rut it can lie used 
only where dealer is liable to tax and not other- 
wise. See Sales 'l ax — Orissa Sales Tax Act (XIV 
of 1947), Section 7. AIR 1965 Orissa 190 (I)R). 

11. Taxation laws — Validity. 

• Arl. 265 — Assam Taxation (on Goods Carri- 

ed by Road or on Inland Waterways) Act (10 of 
1961), Section 3 — Validity — Burden of proof — 
Presumption of constitutionalitv. Sec Assam Taxa- 
tion (on Goods Carried bv Road or on Inland 
Waterways) Act (10 of 1961), Section 3 AIR 
1964 SC 925. 

• Arl. 265 — Assam Act, 10 of 1961, taxing 

tea carried in the State — Object of lax covered 
bv Central Act — Validity of Assam Act not 
effected. Khverbari Tea Co. Ltd v State of 
Assam, (1964 ) 2 SCA 319: AIR 1964 SC 925 (943) 
(PI K) (Pr 50). 


• Arts. 265, 14 and 19 — Sea Customs Acl 
(1878) (as amended in 1955), Sections 202 (2), 9 

— Rules under. Custom House Agents Licensing 
Rules (1960) — Validity — Whether offend against 
Arts. 14 and 19 of the Constitution or go beyond 
rule-making power under Section 202 (2) See 
Sea Customs Act (18781, (as Amended in 1*955), 
S. 202 (2). AIR 1962 SC 204. 

• Art. 265 — Taxation law — Ground of 

challenge. See Ibid, Art. 19 (1) (g). AIR 1962 
SC 148. 

• — Art. 265 and Seh. 7, List 3, Entries 28 and 47 

— Madras Hindu Religious and Charitable Endow- 
ments Act (19 of 1951) (as amended by Andhra 
Act 13 of 1955), Section 76 (1) — Validity — Con- 
tribution levied under Section 76 (1) is fee and 
not tax — Section is intra vires. Gopalaswami 
^ ari Temple v. Commissioner, Hindu Religious En- 
dowments, Andh Pra., (1960) 2 Andh WR 347: 
1960 Andh LT 658: AIR 1961 Andh Pra 216 (218) 
(Pt A) (Pr 9) (FB). 

Art. 265 — Markets — Legislation on tolls 

and fees — Validity of Section 140, Assam Muni- 
cipal Act. See Ibid, Art. 246. AIR 1958 Assam 
156 (DR). 

Art. 265 — Validity of the Assam Sales Tax 

Act. Sec Sales Tax — Assam Sales Tax Act (17 
of 1947), Section 1. AIR 1955 Assam 113 (DB). 

Art. 265 — Gujarat Denatured Spirituous Pre- 
parations Rules (1962), Rule 37 — Validity — Rule 
37 is invalid under Arts 301, 304 and 19. See Lbid, 
Art. 301. AIR 1964 Guj 59 (DB). 

Art. 265 — Kerala Luxury Tax on Tobacco 

(Validation) Acl. 1964 does not lack legislative 
competence. See Kerala Luxury Tax on Tobacco 
(Validation) Act (9 of 1964), Preamble. 1965 Kcr 
LJ 337: 1965 Ker LT 418: AIR 1966 Ker 46. 


Art. 265 


. (Kerala) General Sales-tax Act 

(Amendment) Act (14 of 1959) — Validity. See 
Sales Tax — (Kerala) General Sales Tax Act (11 
of 1125), Section 3 (1) (b). AIR 1961 Ker 36 (DB). 

• Art. 265 and Sell. 7. List 2, Entry 5 — C. P. 

and Berar Local Government Act, 1948 (C. P. and 
Berar Act 38 of 1948), S. 90— Sec. 90 is valid 
law within Art. 265 and Sell. 7, List 2. Entry 5 of 
I lie Constitution. AIR 1962 SC 1073 and (18831 
9 AC 117. Rel. on Achchelal v. Janpnd Sabha. 
Sihora. ILR (1963) Madh Pra 777: 1963 Jab LJ 
5: 1963 MPLJ 93: AIR 1963 Madh Pra 74 (79 to 8t>) 
(Pt A) (Prs 11,13, 15, 17, 18, 20) (FR). 

Arl. 265 — Coal Production Fund Ordinance 

(39 of 1944), Section 5 — Rules under for collec- 
lion of tax — Validity — Incidence of tax u 
•hanged. See Coal Production Fund Ordinance 
(39 of 1944), Section 5. AIK 1958 Madh Pra 42a. 

[Reversed on another point in AIR 1962 SC 
1*281.1 

Arl. 265 — Madras General Sales Tax Act (9 

>f 1939) Preamble and Section 5 (vi) — Validity 
Act and Rules framed thereunder — (Sales lax 


l, <11111 Millie i im.ivv. ...x.. ’ / 1 QQQI 

Madras Turnover and Assessment Rules (iy« '» 
lules 4 and 16). See Sales Tax — Madras General 
ales Tax Act (9 of 1939), Preamble. AIR 

lad 105. 

Arl. 265 — Validity of Section 13, Finance 

et, 1 980 — Contravention of Agreement between 
10 President and the Rai Pramukh See Finance 
et (1950), S. 13. AIR 1955 Mys 49 (DB). 

— Arl. 265 — Bihar Minor Mineral Concession 
ules (1904), Rules 20. 30 and Schedule It— Rul^s 
ro\ ide procedure for assessment of royalty 
nposition of royalty is valid Sec Bihar 
ineral Concession Rules (1964), Rule 20. 
ias Put 491 fDB). 
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vS rnnlrarle A c* ^ ^ ^ » * i. . . 


AM. 265 — Works contracts — Assessment to 

Cs “ x . - Sechon 2 (h) (ii), M . P. Sates Tax 

nQ : i '• a "-, RuC 7 ; v - P Sales Tax Rules 

.P s ,r .r- “• u >' 2 - 

ARTICLE 266 

f (•*) Scope of executive power — 

Executive power not confined to carrvin* out of 
same — Power ol Executive Government "to carry 
on trade or business without specific legislation ex- 
ercising such course. See Ibid, Art iu*> AIR 
1955 SC 549. ‘ U • 

® Art, 266 (3) — Appropriation. 

It is appropriation that lias to he in accordance 
with law and nothing more, such as head of ex- 
penditure. 

The phrase “in accordance with law” does not 
necessarily mean in pursuance of an Act of the 
Legislature. Those words, in Ihe context in which 
they are found, mean "lawfully". 

Per Sapru J. : — Appropriation Act merely auth- 
*j™es cxpend,tl,re but cai,no1 sanction the activity 

Per Agarwala J.:— It is doubtful if a mere 
Appropriation Act without specific legislation would 
justify expenditure on an activity which is carried 
<»n from year to year and is not extraordinary or 
temporary. It may, therefore, be improper for 

tlie Government to incur expenditure without the 
authority of specific legislation for the purposes 
<>f trade. Hut it cannot be held that the expen- 
diture incurred would be unauthorised ‘by law’ 
Ihe Appropriation Act is. *lhc law’ within the 
meaning of Article 266 (3). If, therefore, justified 
expenditure by Government on its motor buses 

It cannot, however justify the trade activity itself 
; , ’ l ‘ La * ''. Government of Uttar Pradesh. ILR 
(Dal) 1 All 269: AIR 1951 All 257 (266. 281, 
'-82, 312, 331) (Pt E) ( Prs 45, 112, 281, 446) (ER). 

~ Ar ** ^66 Section 6 of Court Fees Act ( 1 870 1 

Government of India Act (1935), Sections 292 and 

00 (3) and Sch. 7, List 2, Entry 1 — Conslitu- 

tion of India, Arts. 372 (1) 246 (3) and 266 and 

>ih. MI, List 1 iilry 5 — Effect of constitutional 

provisions is that Court fees Act, though originally 

u Central Act, is now Act of State Legislature 

Nee Court Fees Act (1870), Section 6 AIR I960 

Horn 96. 

Art. 266 — No bar to recovery of revenue Ille- 
gally collected. 

I be collection of revenue must be under a due 
( gal process. It collection is made in accordance 
ssith any provision ol an Act, there cannot tie anv 
question of recovery of (lie same. If collection is 
made illegally and contrary to the statute, then 

• I cannot he said to be a collection of revenue and 

• Inis a part of the revenue or the consolidated 
Gin.l. Hence in such a case ol illegal collection Art. 
-•*6 cannot be a bar to the recovery of the moncN 
collected illegally. (1961) 65 Cal \V\ 1206. 

7 Arts, 266, 246 (3), 265 — Power exists in 
Stale Legislature to enact measure to enable local 
authority to rai.>e funds for its activity by taxation 
“7 Such Li x does not go into consolidated Fund 
M State — (Madras Commercial Crops Markets 
Ai t (20 of 1933) (as amended by Madras Act 33 
<»1 1955), Sections 11 ( 1 ) and 13). See Ibid. Art 
216 (31. AIR I960 Mud 160. 

~ Ar L -66 — Land Revenue forms part of the 

consolidated fund and moneys out of this fund 

can be appropriated in the manner provided in 

L, e Constitution. See Ibid, Art. 202. AIR 1958 
Mild i>39 
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—-Art. 266 — Union territory of Manipur — 
limber removed from Government forests — 
Collection of royalty as fixed bv the Chief Com- 

rsrx s, saa, s: "•»* « 

Lk t 

,,Jld ’ Arl - >'J (6). AIR 1957 Pim.1 45 (DB) 

(Overruled in AIR 1962 Punj 207 (I R).] 

ARTICLE 269 

LiM _ 7 A Fnif ,9 -l l 1 and Scb - 7 -Lisl '• Enlrv 92-A; 
List .. Lntry .>4 — Sales effected between llthSent- 

e in her 1 Jab and 4th January, 1956 in which "oods 

. ,°r . lro, ‘! 1 ou,slde <"'o Mysore Stale — "Held 

were mler State sates as understood in its ordinary 
natural sense unaided by any other statutory p‘ro- 
'■sum - State ot Mysore bad no power to tax 

%-i sc '<t8u T: 9 -\r' 11 W air 

Of India I v c? n i* S r\f Tradin * Corporation 
416 (SC) L d ‘ Slale of Mysore, (1963) 14 STC 

~lnU S r\l 6 ?' ‘7 86 , and Scb - 7 ' Usi Entry 92-A 
Inter-State trade or commerce — Meaning — 

Ies to determine - Power of State to tax - 

Centra! Sates Tax Act (1956), Sections 3 and 4 - 

Hcngal I inance (Safes Tax) Act (G of 1941) Sec- 

Cal 1 442 aj (V) * Sec Ibid ’ Arl - AIR* 1963 


ARTICLE 271 


ArL ~ /1 — I mance Act (1963) — Validity — 
Act does not contravene Art. 14 on the ground 
, >*'L«ned class has been excluded from lew 
of sU,chi, rge. See Ibid, Art. 14. AIR 1965 All 37 . 


Art. 2,1 — - Scope — Surcharge can be levied 
any number of times. 1 

ri rS C , 271 undoubtedly gave Parliament the 
'Jit to lew a surcharge from time to time and 

iieieiN because Parliament had imposed surcharge 

m one shape, if is not prevented from imposing 
surcharge in another form to cope with v r v ~ 
nr. umsl ;1 n, es. The surcharRe. as provided in Arl 
-/l, is nothing but additional tax or dulv which 

r Klf' -r n u empowcr P ar li»mcnl d to impose 

Aiucic 2 / 1 , therefore, gave the . 

to lew additional tax' 7s if deem" ' ll{ tS be kn„«" 
as surcharge and income-tax. If under \ri •>-, 
Pari i amen l can at any time* inc™«c the “tax 
alieadv le\ led it necessarily follows that in tiu* 

, C> r,‘-!- KC ;) cl sur< barge designated as ‘special' 
and add, l.onal could also be levied Pari, amen' 
in Hus respect is paramount and the Finance \ 1 

whether^ it*' t | arlia, f 10n * therefore, survhurae 
, ,l . la K ts , lile shape of ‘additional sur 

be‘^dl V'^T 01 

on~ buildings 1 — - 

I lie Andhra Pradesh Urban Vn-.x *„ r » 

Properly Tax Art (13 of 1958, m han ? e 011 

view to pjovidc lor lew of s Inade with a 

swr r» ars 

a.-iZiV • oi,i "s 
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lax remains 1 lie building itself. That it is nothing 
but an increase in the rate of property tax on 
the buildings can be gathered from Art. 271 of the 
Constitution. Though that article is inapplicable 
still it clearly establishes that surcharge is only 
an increase in the duties or taxes leviable under 
a particular enactment i.e., it is an extra charge 
or tax. There is no doubt that the pith and sub- 
stance of the Andhra Pradesh Urban Areas Sur- 
charge on Property Tax Act (13 of 1958) relates 
to the subject of taxes on buildings within the con- 
templation of Entry 49 of List II in Sch. VII of 
Ihe Constitution. Therefore, the argument that 
the surcharge envisaged bv this enactment is a 
tax on tax is baseless; AIR 1960 Mad 543. Rel. on. 
(1963) 1 Andhra WR 267: AIR 1963 Andb Pra 379 
(380) (Pt B) (Pr 5). 

ARTICLE 272 

Art. 272 — Coal Mines (Conservation and 

Safety) Act (12 of 1952) — Provision empowering 
Coal Board to collect duty — Constitutional vali- 
dity See Coal Mines (Conservation and Safety) 
Act (1952). AIR 1959 Cal 222. 

ARTICLE 276 
SYNOPSIS 

(Constitution of India (1950), Art. 276) 

1. Scope and applicability. 

2. Taxes in respect of professions, trades, cal- 

lings or employments. 

3. Maximum limit of profession tax — Cl. (2). 

4. “Any person”. 

1. Scope and applicability. 

• Art. 276 (1) — Scope — For applicability of 

Section 142-A (1) of Government of India Act 

(1935), tax must be one on profession, etc — Section 
142-A corresponds to Art. 276 (1) of Constitution. 
See Government of India Act (1935), Section 142-A 
ll). AIR 1964 SC 1172. 


Arts. 2/6 (1), 265 and 246 — Citv of Nagpur 
Corporation Act (2 of 1950), Section 114 (2) (d>— 
Registration fee on heads of cattle sold in corpora- 
tion area — Whether in nature of tax or fee — - 
Distinction between lax and fee — Imposition is 
ultra vires and is not saved by Art. 276 (D— (Gov- 
ernment of India Act (1935). S. 142-A (1)). See 
Municipalities — City of Nagpur Corporation Ac! 
(2 of 1950), S. 114 (2) (d). AIR 1956 Nag 152. 

^ r L 276 — Panchavat — Punjab Gram Panch- 
ayat Act (4 of 1953), Section 82 (1) (d) — Tar 
on ,ru ck owners using road within Panchayat's 
jurisdiction — Gram Panchavat is competent to 
levy lax — Levy of lax not hit by Arts. 276, 265- 
nr 14 of the Constitution. See Panchavat — 
Punjab Gram Panchavat Act (4 of 1953), Sec- 
tion 82 (1) (d). ILR (1963) 1 Punj 243. 

2. Taxes in respect of professions, trades, 
callings or employments. 

• Arl. 276 (2) — Tax on entertainments —* 

Levy on each show of film at theatre — If tai 
on profession. See Cantonments Act (1924), Sec- 
tion 60. AIR 1959 SC 582. 

• Art. 276 (2), Sch. VII, List II, Entries 60* 

62 — Applicability — Tax on cinema shows — 
Not a tax on profession — Limit prescribed under 
Art. 276 (2) not applicable. See Mysore Cinemato- 
graph Show Tax Act (XVI of 1951), Sectioa 3. 
AIR 1959 SC 894. 

• Arts. 276 (2). 245, 246, Sch. VII, List IL 

Entries 26, 34, 60 & 62 — Tax imposed by Section 
12-A — Bombay Lotteries and Prize Competitions 
Control and Tax Act (54 of 1948), is valid under 
Sch. VII, List II, Entry 62 — (Government of 
India Act (1935). Sections 99, 100, 142-A, Sch. VII, 
List II, Enl lies 27, 36. 46 and 50) — (Interpreta- 
tion of Statutes) — AIR 1956 Bom 1, Reversed.. 
See Bombay Lotteries and Prize Competition* 
Control and Tax Act (54 of 1948), Section 12-A. 
AIR 1957 SC 699. 


® Art. 276 and Sch. VII, List II. Entries 52 

and 60 — Applicability — Art. 276 has no effect 
on Entrv 52 of List II — AIR 1958 Bom 487 and 
AIR 1958 Rom 378 and AIR 1949 Nag 215, Dist. 
Bangalore Woollen, Cotton and Silk Mills Co., Lid., 
Bangalore v Corporation of the Citv of Bangalore, 
39 Mys LJ 736: (1962) 1 SCA 358: (1961) 3 SCR 
707: (1962) 1 SCJ 214: AIR 1962 SC 562 (565) 
(Pt B) (Pr 6). 

Art. 276 — Section 4-A, Madras Entertain- 
ments Tax Act, not ultra vires the power of pro- 
vincial legislature — Tax levied bv Section 4-A is 
a tax on each show and not on calling of exhibitor 
— Tax falls within purview of Entry 62 of List 2 
— Art. 276 is not attracted. See Madras Entertain- 
ments lax Act (X of 1939), Section 4-A. AIR 
1959 Andh Pra 461 (DB). 

Art. 276 (1) — Assessment of tax bv Panoh- 

avat on basis of income from trade or business 
carried on within its jurisdiction — Provisions, 
although relate to tax on income, are saved bv 
Art. 276 (1), Constitution of India. Sec Pancli- 
avats — West Bengal Panchavat Act (II of 1957;, 
Section 57 (1). AIR 1964 Cal 590. 

Art. 276 and Proviso to Art. 276 (2) — 

Applicability lo lax under Gwalior War Profits Tax 
Ordinance — (Gwalior War Profits Tax Ordinance 
( 2001 ) ). 

Alt. 276 is not applicable to the War Profits 
Tax under the Ordinance as it is purclv a tax 
on income. Ihe Proviso to Art. 276 (2) is also not 
applicable as the War Profits Tax was not in force 
in the financial year immediately preceding the 
commencement of the Constitution. AIR 1953 
Madh Bha 20 (21, 24) (Pi A) (Prs 2, 17) (DB). 


business 
1948 All 
630, Rel 
be ultra 
Art. 276 


Art. 276 — U. P. Town Areas Act (1914), Sec 

tion 39 (2) (II), Rr. 2 and 3. 

Held, on facts that the tax imposed on the ap- 
plicant was a tax on income other than agri- 
cultural income, i.e., income from its trade and 

and not a tax of anv other kind. AIR 
382 (EB): (1901) AC 26 and 1955 All LJ 
on. Rut the tax cannot be declared to 
vires or illegal because it was saved bv 

of the Constitution. The circumstances 

ind properly tax which the Slate Legislature has 
authorised a Town Area to impose a tax meant for 
ihe benefit of the Town Area. In so far as iM* 
a tax in respect of a trade or calling, as Art. 
ipplied, it cannot be held to be invalid 
jecause il is a tax on income. AIR 1957 All 
[435, 436) (PI A) (Prs 15, 19, 22) (DB). 

Art. 276 — Tax on profession, trades, etc.^ 

ind on income accruing from or arising out o 
irofossions, trades, etc. — Distinction [' ,nn f ' 
lalllies — U. P. Town Areas Act (II of 1914b 

section 14 (1) (d) and (f) ). 

An obvious distinction exists between a tax <>n 
rades, callings or professions and a tax on m ■ 
i rising from a trade, calling or profession Il » 

ax is imposed on a trade, calling or P :. ’ 

t will have lo be paid bv any P^son prac'.s'n. 
hat trade, calling or profession, whether 

lerives anv income from il w n “l. . . tax 

The Slate Government is enfitted to impos 

n professions, trades, callings anc P . 
ndcr item No 60 of the second list of the /u 

chedule of the Constitution No ^^ecessarv lor 
76 of the Constitution is, therefore, mce. 

he validation of such a tax. 


CONSTITUTION OF INDIA (1950), Art 276, Note 2 

I . 1 • 


A tax if it is based on the income derived bv 
the assessor from trade, etc., can be questioned 
on the ground that it being an income-tax could 
not be imposed by the State Government It is to 
■save such a tax that Art. 276 of the Constitution 

H3 P 0 e ) (P. c! la (Pr 20? S ,ed ' A,K U ' 57 A " 433 
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-Arl. 276 — Trade' — Meaning of. 

I ndoubtcdlv in its primary sense the word ‘trade 
means exchange ol goods tor goods or goods for 
money. But m a secondary sense it includes any 
business carried on with a view to profit, whether 
manual or mercantile as distinguished from the 
hbera arts or learned professlion. Pursuit of a 
skilled employment with a view to earn profit 
not being ol the nature of a learned profession or 
agriculture must be regarded as engaging in ‘trade’ 
within the meaning of Art. 276 of the Constitu- 
non a skilled occupation which involves the ap- 
plication of a manufacturing process to a com- 
modity submitted to the person carrying on the 
mrupatmii must, therefore, be regarded as trade. 

> Ik- \ L S: , ILH {m ' S) lU)I " 483: 1958 

i.orc 48/ (489) (p| B) (Pr 9) (DB). 

‘19 j O'crruli-d on anotber point in AIR 1906 SC 

~ Arts. 2/(> and 26 o — Tax — Nature of — Test — 
lax on trade — Municipal lax on cotton manu- 
facturing levied per bale pressed — Nature of the 

<ax ( . M / , :V! dp i l,l,i0S ~ Bombay District .Muni- 
cipal Act (III of 1901), S. 59). 

In considering the question as to the nature ol 
tax the Court must have regard to the nature, 
tie pilli and subs tan re, of the tax, and not merely 
• > llie 1 orm in which il may have been imposed 
Whether the liability to pax the ‘cotton manu' 
actu nng tax is placed bv the charging rule on 
he manager ol a laclory and the (piantum ol 
ax is computed with reference to the number of 
bales pressed bv him within the municipal limits 

! ,S 1 . <)I 1 , .. l . ,,e l . ra< j l,1 « activities of the manager that 
he lialwlily is imposed. Therefore, il cannot he 
considered to he a tax on commodity which is not 
subject to maximum limit prescribed by Art. 276. 
t being a tax imposed upon the manager of tin* 
pressing laclory and being in respect of a skilled 
occupation which is not of t he learned occupa- 

i r 1 Jl ,US i l . / ,, '" ar(,(,(1 ^ a tax on trade. 60 Bom 

Hom 483: A,R 19 r,8 Bom 487 
(490) (PI C) ( Pr 11) (DB). 

249 Crri,ltd ° n ano,,lcr ,,(,int iT1 AIR 1966 SC 

27G { ~\ an<] 304 {b) and Seh. VII, List 
, Koines 60 and 62 — Scope — Bombay Lotteries 
* nd I nze Competition Control and Tax Act, 1948, 
Section 2 - A -- 'Lax under — Nature and Validity 
r Sec* Bombay Lotteries and Prize Competition 

Bonl'l (DB) aX A<t ’ S( * c,ion ,2A - AIH 1950 

f Reversed in AIR 1957 SC 099 ] 

nf Art * 2/6 ( 2 ) ~ Show tax imposed on owner 
_ SJJHcern — Validity. See Municipalities , 

' uni a I) Municipal Act (III of 1911) (as applied 

film 'pra 17 Pradcs,l) ’ ‘ Scc,ion (<> a). AIR 1959 j 

mTT.'V 1, 270 (-)« Sell. Ml, List II, I'n try 00 -- s 

1%H P v ,«° S ~~ Kcra,a Municipalities Act (XIV of t 
I* i i U . l f )n * 2G — fax on advertisements — < 

s no * *ax on profession or calling. t 

i or, * f ax r on , advertisements levied under Section - 

who ,a a Municipalities Act on the petitioner - 

cineni'Oru.r i^ ( or' n Ulc Cosiness of exhibiting a 

Cession nr U> il- 1 I1,s l<; n ° 1 a lax on the pro- o 

‘‘dling of the petitioner within mean t. 


>v ing of Art. 276 (2). The fact that the petitioner 

a may not exhibit a particular film after having 

d advertised it, would not make the tax on the 

° advertisement a tax on its calling or trade. 

n Although advertisement is necessary for the 

13 successful carrying on of the petitioner's business 

it does not follow that a tax on advertisement is 

fBe calling or trade of the petitioner: 

AIR 19.,o Sau 90, Dist.; AIR 1959 Him Pra 17 

e Diss. Horn; AIR 1959 SC 582, Foil. 1965 K>r LJ 

1 7^1 1365 Kcr LJ 351 : (1»05) 1 Ker LR 188: MR 

V 196o her 237 (238) ( Pt B) (Pr 6). 

e ® : Af ; ,S * 270 (2) and 277 — Scope — Travail - 

:l * ,,re f obacco Act — Licence-fee — Levy not n 

\ ! ax profession, trade, calling nr employment 

r li n ob 5 A co Ac( t 1 of HI87), Section 

. 31. AIR 19o8 her 129 (FB). 

•— ;-' rl - -*'« (2) and Sch. 7. List 2, Entries HtV 

and 0 - Licence Ice levied under Section 31 

lava more tobacco Act (1 of 1087) — Lew not 

‘ a h,x 011 profession, trade, calling or employment 
See I ravancore Tobacco Act (1 of 1087) S il 

i AIR 1958 her 129 (FB). 

[Reversed on another point in AIR 1962 SC 

J J J . J 

~ Arl - 27c — Vindhya Pradesh Gram Panchava* 
Ordinance 1 1949), Section 37 fd) — Imposition or 
tax on l.idi manul acturers — Lew made with re- 
terence In number of bidis manufactured — Tax 
i-'' in pi Ih and substance an excise duty and not 
a *ax on trade, profession or calling — Ilen«» 
iew is beyond the competence o< the Gram Pan 
i ha vat. AIR 1945 PC 98, Rel. on; AIR 1901 h' 
4.)9 ; AIR 1949 Nag 190; AIR 1949 Nag 215 and 
AIR 19.)8 Bom 187, Disting. ILR (19G2) Madli Pn» 
1961 MFC 802: 1961 Jab LJ 1479: 1962 MPI ) 

(DB) A], ‘ 11,02 Madh Pra 136 ^ (Prs 5, 6, 7) 

T~ Ar, ‘ o 2 , 78 r ! Jihar and 0rissa Municipal Act 
/ of 19.2). Section 82 (D iff, and Sch. IV — 

Constitutional validity — Professional tax — 

Imposition of — Provision not ultra vires State 

Legislature — Falls under Item 60 of Fist II and 

not under Item SO of List 1 of Sch VII of the 

Constitution. See Municipalities — * Bihar and 

Oiivsa Municipalities Act (VII of 1922) Section 8’> 

(I) Iff). AIR 1962 Pat 465 (DB). 

—Art. 276 and Sch. 7, List 2, Entries 62 and 60 

ax on cinematograph shows — It i s enlcrtain- 
ment tax and not professional tax — AIR iny>. 
Madh Bha 145. Diss. from. See Ibid. Sch. vil 
List 2, Entry 62. AIR 1956 PunJ 293. 

vT'T VV-V 7 K . a ' as ' han Entertainment Tax 
u '/'L s <*tion 6A l as amended bv .Id 

8 ol lJbO) Entertainment tax under — Not a 

>-6 (•!'; 2? r’ R r ade of biopnclor — Arlicle 
-.6 (-1 of Constitution not attracted. See Rajas- 

iban Entertainment Tax Act (24 of 19571 ias 

umn-!] ioe. Ac * <8 °‘ 1%01, Ser,ion 6 A aib 

-—Art. 276 — Imposition of tax on certain bus, 
css on basis ol income — Validity. See Rai ls 

XXXYir m a 's i,iS ancl Zi,,a ^anshads A< , 

L\V 63:1. J ’ CCtl0n 33 (2J <»)• Raj 

- Art. 276 — • Licence fee levied bv Rii-.ot, .... 

Stale under Factories Act. Sec 6 read with s 
Cm, .12 arc fees strictly so called mid 

outs of aw — Lew is not tax on profession or 
Irudc, within meaning of Art. 270. See Ibid In 
26.). AIR lfl54 Raj 17S (OR) Art 

? eb 'i V ' U ' a l '"*> 9® 

• . ,tsf *° de to*roine whether lax i* 

<»n calling or tax on ‘entertainments’ — Thenl‘r< 

«a\ on cinema show Is not hit by Art. 276 (2) 
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CONSTITUTION OF INDIA (1950'. Art. 276, Note 2 


The true tost for determining whether a parti- 
cular tax is a tax on “calling” referred to in Art. 
276 or the tax on “entertainments” under Item 62 
<j( the State list is to ascertain the incidence of 
the tax. If the incidence falls on the person 
because he is engaged in the business of provid- 
ing the entertainment for profit it is a tax on his 
calling; but if the incidence of the tax falls on 
the particular entertainment, irrespective of whe- 
ther the person providing the entertainment follows 
that calling or not, then it is a tax on the enter- 
tainment and falls within item No. 62 of the Stale 

list and as such will not be hit bv Art. 276 it 

• 

lor instance the tax is to be paid on a cinema 
show irrespective of whether it is given by a pro- 
fessional exhibitor or by one following a different 
•calling, e.g., by a charitable society to raise funds 
tor a charily, it is obvious that the tax can only 
be regarded as a tax on entertainment and not a 
a tax on calling for what is taxed is not the 
calling of the person providing the entertainment 
but the entertainment itself. 

Hence a notification bv a Municipality imposing 
theatre tax on cinema shows at certain rate per 
show is not hit by Art. 276 (2) as the tax is on 
entertainment and not a tax on calling. AIR 1952* 
Madh Bha 145, Diss. from. AIR 1954 Bom 261, 
Approved. 8 Sau LR 120: AIR 1955 Sau 90 (91) 
<Prs 3, 4) (DB). 

3. Maximum limit of profession-tax — Cl. (2). 

• Art. 276 — Scope — Art. 276 of the Con- 

stitution extends not only to recoveries but to 
assessment also — Recovery of tax in excess of 
•constitutional limits — Suit for refund of excess 
■cannot be held to be in respect of matter purport- 
ed to be done under C. P. Municipalities Act (2 of 
1928). See Municipalities — C. P Municipalities 
Act (II of 1928), Section 48. AIR 1966 SC 249. 

• Art. 276 (2) — Tax laws — Principles for 

determining its validity — Scope of Art. 265 — 
Law should not be prohibited by any particular 
(provision of Constitution such as tor example, 
Arts. 276 (2), 286 etc. — Tax laws arc not outside 
Part III of Constitution. See Ibid, Art. 265. AIR 
1962 SC 1006. 

Art. 276 (2) — Municipalities — C. P. and 

Berar Municipalities Act (II of 1922), Sections 
48, 66 (1) (b) — Suit lor refund of excess tax on 
-ground that enhancement of rate exceeded con- 
stitutional limits — Bills served in respect of tax 
duly imposed under Act — Recovery must be re- 
garded as purporting to have been done under 
Act — Recovery is not ultra vires but merely 
wronglul — Section 48 is applicable to such cases. 
See Municipalities — C. P. and Berar Munici- 
palities Act (II of 1922), Section 48. AIR 1963 
lioin 225 (DB). 

[Reversed in AIR 1966 SC 249.1 

Art. 276 — Notification bv Municipality im- 
posing enhanced bales and bojas tax in superses- 
sion ol tax imposed bv previous notification, com- 
ing into force after 31-3-39 — Imposition ol tax 
held illegal as infringing sub section (2) of Sec- 
tion 142- A — Clause 2 of Art. 276 of Constitu- 
tion held not attracted — Tax could not be justi- 
fied under Professions Tax Limitation Act. See 
Government of India Act (19351, Section 142- A, 
Sub s. (2). AIR 1963 Bom 3 (DB). 

Art. 276 (2) — Scope — Contravention — 

Boja tax in excess of Rs. 250 — Tax ultra vires 
— Suit for refund — Notice under Section 48 — 
Necessity — (Municipalities — C. P. and Berar 
Municipalities Act (II of 1922), Sections 66 and 
48). 


Held, on fads that tax was in contravention of 
Art. 276 (2), Constitution of India and was ultra 
vires of the powers of the Municipal Committee 
as tax was in excess of Rs. 250 and that no 
notice under Section 48, C. P. and Berar Muni- 
cipalities Act was necessary. M. P. No. 389/54, 
dated 12-4-55 (Nagpur), Foil. 1959 Nag LJ 
(Notes) 1. 

[Overruled in AIR 1963 Bom 225, which itself 
is Reversed in AIR 1966 SC 249.] 


Art. 276 (2), Seventh Schedule, List II, Entry 

60 — Levy under List II, Eutrv 60 far in excess 
of amount specified in Art. 276 (2) — Levy to 
be struck down. 1964 Ker LT 189: 1964 Ker LJ 
413: (1964) 1 Ker LR 294: AIR 1965 Ker 8 (10) 
(Ft A) (Pr 12). 

Art 276 (2) — Taxation and Finance Rules, 

Rule ‘li (2), Proviso — Proviso to sub- rule (2) 
otrends Art. 276 (2) of Constitution and must be 
struck down. See Municipalities — Kerala Muni- 
cipalities Act, 1960 (XIV of 1961), §ch. II. 1964 
Ker LJ 450. 


Art. 276 (2) — Kerala Surcharge on Taxes 

Act (XI of 1957), Section 4 — Section offends Art. 
276 (2) of Constitution and is void. See Kerala 
Surcharge on Taxes Act (XI of 1957), Section 4. 

(1964) Ker LJ 450. 

Art. 276 (2) — Kerala Surcharge <m Taxes Act 

(XI of 1957), Section 4 — Section is illegal and 
one passed in violation of Art. 276 (2) of the 
Constitution See Kerala Surcharge on Taxes Act 
(XI of 1957), S. 4. 1964 Ker LJ 389. 


Art. 276 (2) — Kerala Municipalities Act — 

Does not make any radical change in position in 
respect of transacting business, as it existed in 
Travancore or Cochin area. See Kerala Muni- 
cipalities Act (XIV of 1961), Section 117. 1964 

Ker LJ 450. 


Art. 276 (2) and Sell. VII, List 2, Entry 66 

— Profession tax levied by Municipality — Limit 
imposed on such levy by Art. 276 (2) Stale 
Legislature — Its incompelency to make law 
transgressing the limit — Kerala Profession Ta* 
(Validation and Reassessment) Act, 1958 Is 
invalid. 


liter January 26, 1950, there is no enacting 
ver in the State Legislature either to amenjt 
machinery parts of legislation dealing "'i 
Icssion tax, or to till gaps therein so as to 
linue the levy under new rules beyond me 
stitutional limitation imposed bv Art. l- 

llie Constitution. Hence, the Profession lax 
didation and Reassessment) Act (Ker M' 

HK is bevond the competence of the 3- 
'islalurc as it seeks to fill the gaps brought 
it bv the ropcalment of the Tr«v™£* 
omc tax Act. and the position is not different 
far as the notification of Februaiv 15, 
porting to amend Rule 18, is concerned, as 'lie 
..rated authority miller the Act is as "ell 

the constitutional limitation. The assessment,, 
ret ore, of the writ petitioners 'o the lax on 
ion according to the proviso !» «■ l j' deI 

Taxation and Finance Kules, framed una 
Travancore District Municipalities Act lilt), 

period subsequent to U* -peajment 

van co re Income-tax Ait, arc j 971 : 

t l S) a 2 AIR 1902 Ker 185 (100, 

S 070 (2) — Entertainment tax and 1 ^f° r ‘ 
kc tax - Notification . imposing 
at Rs. o per show ij> ‘ Sec Municipal!- 
its imposed by Art. ^'O (- L M 1993). 

_ Gwalior Municipalities ; act. . 

no iQ-.a M. B. 145 (DBG — 


« T \ 


CONSTITUTION OF INDIA (1950). Art. 276. No (e 3 

le not annlimhl O t A Iaw • II * f • • 


Art 2/(5 — Article not applicable to tax un 
der Gwalior \\ ar Profits Tax Ordinance - LiX- 

°. f Mscssee cannot be restricted to R, 250 
bee also Gwalior War Profits n„i ^ U ' 

(2001). AIR 1053 Madb B 20 (DB). 0rdlnance 

Art. 276 and Sch. VII, List 2. Entry 54 — 

Governuient of India Act (1935), S. 142-A and 

List 2, Item 48 — Sales t«v \t * i 
General Sales Tax Act (IX of 1930) s 3 

tax exceeding limit mentioned in Art. 276 f 0 ) 1 — 
A a lure of sales-tax and its validity. 

The Legislature has specifically conferred on 
th a right to levy a tax on trade It is a tax o 

tnd uX'Ts" noi" U ‘ at iS , i,S Pi,h a " d substance. 

i that is not in controversy A tax on •. 
transact^n such as was provided * for by Item 48 
« the Provincial List in Sch. VII, Government 
ol India Act, 1035, has necessarily to be laid “dot 

'.™r- n C , 0,K f ned in transaction and bis 
! e cannot, therefore, render it other (bin 
-a tax upon a transaction. 

the TUX 1 l , h , Cre [ 0rt ‘ > lhat " lc " )la l amount or 

lax pa> able by a dealer on the purchase of 
groundnuts exceeds the limit fixed by A P rt ''76 (•>, 

MR i,U,i ? n n d ° CS n °‘ render » fnvalid 

AIK 19t)6 Horn 1, Disting 70 M kJ I \V ion . 
0957) 8 STC 222: (1957) 1 Mad LJ ONI ‘f?,; 
19 o 7 .Mud 301 (303) (P| A) (P r 8)(DR). ' A,K 

- Art. 276 (2) - Charge of fee in excess of 

(be prescribed limit - Validity. See Government 
° Indla Att (1935), S. 142-A. (1901) 27 Cut LT 
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K' d AIBiMS ^n7L men,) Acl (XIV of 


Art. 276 (2), Proviso 


Applicability — (L P 
1922), Ss. 108 and 


Proviso - 'Tax' - Meaning ol 


bislnct Boards Act (\ of 

,rir p » - 

(Pr* 19, ‘iDB/. ,iCle 'w'iiiW, 6 (fi G) 

Art. 276 (2), 

— Legal levy. 

ciaus: iTo/a* -'- ( a ' s r* in ,be »">'*'> >° 

le ' ic(J - .cannot, therefore. “bc'held ''thaMf 1 ^h' 
ed 25 h 0 C per he vea? £ as 1 , aclua,lv ,ev *d exceed 

ti s,.' 9M »» s m s fj; 

s££5eaS*EF 


78. 

7 r, rl ' " /(i Imposition amounting to fee — 
Conditions precedent — Imposition under S 131 
1 atlire of — Held Municipality had no power 

^f/ot rllr iV r and demand bein « beyond Art. 
“ , 01 Constitution was not valid — Hence accus- 
ed acquitted ot offence under S. 383 Sec Muni- 

s! P n!" S (mti >r 2 0jDm Pul Ae * ,L>;i ° r 


Art. /6 (2) — Licence fee under Bihar and 
Orissa Local Self-Government Act, S. 100 A (7) 
is tax and would be hit bv Art. 276 (2) See 

/ 1*1 1 lir * a1 - | (,r 'c Sa i I '° ( al Self-Government Act 
A t \\Vn’ 0, V'.(ir°' A * ( t 7) ^ I,,sc *rted by Orissa 

U26 X (bn\) 194/K A,K 1955 NLC (°rlssa) 

Art. 27G (2) Scope — “Total amount pav- 

‘ n : s hccl of any person to the State or 

<> her local authority , meaning of — Each one 
. ,,ie authorities mentioned in the Article can 
a f; ‘* viplo Its. 250. ILR (1964) 1 Puni 787- 
AHt 1964 Pun | 383 ( 384) (Prs 7.8) (DB). 

——Art. 276 (2) Resolution of Gram Pancha- 

• Imposing tax on commission agents at certain 

percentage — Maximum limit not fixed — ElTecf 
on validity. 

A resolution passed by a Gram Panchavat in, 
posing a tax on commission agents at a certain 
peicrentagc without fixing the maximum limit up 
u w h ,c h the tax can he levied, so that, on the 
lK,sls ot t lie percentage fixed the amount ol tax 
inav he far in excess of Rs. 250, the maximum 
null fixed bv Art. 276, is opposed to Art. 276 
an< ,nust be held to be wliollv unconstitutional 

V: Kl ;.„ Alli I05;i Madh f! 14 -5. Ri'l. (ill. AIR 

s „ ( - ,2 -*' Applied. 02 Pun LI! 170: AIR I960 

* "»J 394 (394, 395) (l*r 3). 

Clause (2) — Proviso. 

Vr-Art; 27,! ~S. 2, Kerala Act (XIV of 1958) — 
ales Art. 270 of the Constitution — Validating 
purported to validate a prof ession tax to an 

motif r , nV ° . Ks -. “' )0 subsequent to commence 
o| Constitution. See Kerala Profession Tax 
!Vol. 4.1 Fn. D. 92. 


ment of India Act (1935 . V'T 6 ! 

(Municipalities — r i> „!.j Pr<) \ Iso) ■ 

Act (II of 1922), S. 66 C*l, "b,) ar Muuid ' )ali 'i« 

Sets cl A ^O pd ‘ in 

1 1 tu lion signifies a scale of rate. "\VlTn ^ Lee?' 
Ktture used the words ‘(lie rale or thr 

ed that the scale of rale ' ' " K T mtencl - 

«5%h1 Constitution 

annum alter the commencement ol the' Constitu- 
H*‘ld. that the enhancement of the* rate < n - 

ultra ^ e ''vires ^ £ ™ £ 

I. li ' 41 9 ': 1 1958 '\ag " L. J ,, ,i0 

A.R(,958 Bom 378 (380. 38„ |pV ^’(feVlil! 

Munh4pa!iiics^Ac^( -VXH I of Tl 'T' 1 ' 

10,1 ‘"><1 Finance Rules in Sch R U ? il ' 

endmenls to. by Notification No L S 

£ d k^ M- 6 ui 

VH. 370 (2). Proviso and canno.V tstained b> 

No 1, LsT" d S,S}) r0dUCed , bv N«linca.h,n 

*md H is : » / DD ’ a,n ^ n ding R 18 1 1 ) , al 
VI li n f T roV,S ° oi 11,0 Taxation Rules in 

1 1 ic? I rav;incorp niciri^i 

-rs? g i.^a 
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effect from the 1st April 1950. The alterations do 
not merely preserve the old tax; they rope in 
the entire profits of the assessee from the whole 
ot the Indian L nion lor the purpose of calcula- 
tion. The substitution of the words ‘whole of the 
Indian Union’ for the words ‘whole Stale’ can 
operate to the detriment of the assessee. The 
amendments are opposed to Art. 276 (2), Pro 
viso and cannot be sustained. AIR 1962 Ker 185, 
Approved; AIR 1961 SC 1486, Rel. on. Com- 
missioner. Quilon Municipality, Quilon v Harri- 
sons and Ci osfield. Ltd., Quilon, 1963 Iver LT 
889: 1963 Ker LJ 1007 : ILR (1963) 2 Ker 547: 
(1963) 2 ITJ 413: AIR 1964 Ker 25 (28) (Prs 13, 
15) (FB). 

Arts. 276 (2) and 14 — - Some Assessees in 

Stale to profession tax protected under CI. (2) of 
Art. 276 under post-Constitution Act and some 
falling under Proviso to Cl. (2) under prc-Consti- 
tution Act — Whether discriminatory — Munici- 
palities — Kerala Municipalities Act, 1960 (XIV 
of 1961). 

It was contended that as the result of the 
Kerala Municipal Act. XI V of 1961, which repeal- 
ed the Cochin Municipal Act and the Travancore 
District Municipalities Act, there would be two 
types of assessees to profession tax in the Slate 
of Kerala and that there was discrimination 
namely that, there were assessees who will have 
to pay only the maximum profession tax of Rs. 
250 under the Kerala Municipalities Act, which 
was a post-Constitution Act as envisaged in Cl. 
(2) ol Art. 276; whereas in all other cases w litre 
the proviso to Cl. (2) of Art. 276 applied the 
assessees will have to pay amounts larger than 
that by the* assessees who were protected b\ 
Cl. (2) of Art. 276. This, it was contended, 
amounted to discrimination, based upon on rea- 
sonable classification or differentia, and therefore, 
violated Art. 14. 

Held, that there was no question of violation of 
Art. 14 coming into the picture, because it was 
not as if the Slate had in anv manner discrimin- 
ated as against t lie assessees. Rut the differen- 
tiation, il anv. was rcallv because ol the provi- 
sions made in the Constitution itself, namelv un- 
der Art. 276 (2), distinguishing the other kinds of 
assessments saved under the proviso to Art. 276 
(21 as such; and therefore this contention, based 
upon violation of Art. 14 could not he accepted. 
1964 Ker LJ 450. 

Art. 276 (2). Proviso — Taxation and Finance 

Rules, R. 19 — Constitution of India, Art. 276 (2i. 
Pro\ iso — Profession tax levied under repealed 
Act is continued under new Act. See Municipali- 
ties — Kerala Municipalities Act (XIV of 1961), 

S 2. Sell II. 1964 Ker LJ 450. 

• • 

4. “Any person". 

— — Art. 276 — Levy of lax on manager of factory 
— Legality — (Municipalities — Bombay District 
Municipal Act (III of 1901), S. 59 (1) (b) (xi)). 

There is nothing either in the Bomabv District 
Municipal Act or in the Constitution which pre- 
vents the Stale from levying a tax from a person 
other than the owner of the commodity which is 
subjected to a manufacturing process; and if the 
Slate is competent to levy a tax from a 
person other than the owner with the 

sanction of the Stale the municipality also 

is competent bv virtue of S. 59 It) (bi (xi) of 
the Bonibav District Municipalities Act to lew 
such a tax. A manager of a factory is normally 
a paid employee and he has no interest either 
in the factory or the commodity which U subject 
ed to the manufacturing process but the imposi- 


tion of a liability to pay the tax is not on that 
account invalid 60 Bom LR 48: ILR (1958) Boiu 
483: AIR 1958 Bom 487 (489) (PI A) (Pr 81 
(DB). 

f Overruled on another point in AIR 1966 SC 
249 ] 

ARTICLE 277 


SYNOPSIS 

(Constitution of India (1950), Art. 277.) 

1. Scope and object of the Article. 

2. “Immediately before the commencement of 

this Constitution.’' 

3. “Continued to he levied”. 

4. “Until provision to the contrary is made by 

Parliament by law”. 

5. “Levy” and ‘‘imposition” — Distinction. 

1. Scope and object of the Article. 

• Art. 277 — Corresponding law* — Robkar 

issued bv I jlas-i-khas, Patiala Stale, on 6-2-1919 is- 
not law corresponding to Central Excises and 
Salt Act (1944). See Indian Finance Act (1950), 

S. 13. AIR 1966 SC 805. 


• Arts. 277, 245, 246 and Sch. 7, List II, Entry 

5 — State legislature cannot confer higher power 
on municipal bodies than it has under the Cons- 
titution — List II, entry 5 — Interpretation of 
— Reference to taxation by municipal and other 
local bodies in Art. 277 — Scope of Art. 277 — ■ 
Reference to legislative practice prevailing be- 
fore Constitution how far relevant — Rule against 
excessive delegation of legislative powers equally 
applies in case ol municipal bodies. . See Ibid,. 
Art. 245. AIR 1965 SC 1107. 

• Art. 277 — Scope — Art. 372 is subject to- 

Art. 277. See Ibid, Art. 373. AIR 1964 SC 1172. 


• Art. 277 — Taxes — Object of Art. 277 — 

Existing range of taxes are continued — Autho- 
rity to expand range of taxation is not conferred. 

The sole object sought to be achieved by the 
provision in Art. 277 for ‘continuance’ is to avoid 
dislocation of the finances of the State and local 
authorities by depriving them of the revenues 
which they were deriving at the commencement 
of the Constitution. If so it would mean that 
the intention was to permit the existing range ot 
the taxes to be continued; it does not mean tna 
the Article conferred on the local bodies autho- 
rity to expand the range of their taxation by 
joeing new items to taxation or bv increasing tn 
rates of duties. Ibis consideration apart, it is 
iol possible to read the words ‘nolwithstandiiv 
hat the taxes, etc., are mentioned in the Unio 
List’ as conferring an unlimited legislate c P 0 ' 
o impose what in effect would he new taxes 

hough of the same type or nature as existea n 

ore the Constitution. AIR 1902 SC 10W- ™ 
1901) Jab LJ 792, AlTirmed. Town Mimicip 

iommiltee. Amraoli Taluq v. R; nK “ , [Vsrl 
loo Chimolc. (1964) B SCR 94 ? : (1966) ) SCA 

l: GO Bom LR 492: (1964) 1 SCWR 639. JW 
HPL.I 742: (1904) 53 ITR «4 : 1964 Mah U 609 . 
1904 Jab LJ 501 : AIR 1964 5,0 1160 (1109. 11/01 

PI A) (Prs 0; 13). 

B Arts. 277. 372, 278 - Scope - "Subject : to 

,lher provisions ot the Constitution — Lxpr 


on means that if .Here is conflict Botween^prc- 
< isfin" law ami provision of '•> £ Art. 

r " a . ' savc S ^exisfin”g la^elc., . levied 


- States, if 
implied with 
institution valid laws 


conditions mentioned therein are 
“ While Ar. 31^ saves all fi P« 


CONSTITUTION OF INDIA (1950). Art. 277, Note 

Cessna nr t 


only lo taxes, duties, cesses or fees lawfully levi 

ed immediately before Constitution — \,i 370 

rm rC R d SUbJ i rt *° Arl - AIR 1962 Kerala 
SC 207. ’ Rc ' ersed ‘ Sce 'bid, Art. 372. AIR 1904 

AIR 190-i SC 207. ' ■ A ■ - tS - 

7^ yv'nanee Art - 

iinpHcatiou that taxes should ' contimie^to '‘he 
Je^ed, assessed and collected bv same State 
au hon hes as beiore Constitution * See Finance 
Ad (19o0). S. 13. AIR 1954 SC 103. 


1 
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Art. 277 and Schedule \ If I kc t r » umerent iinpositin 

- 1. I*. Town Are 1 10 l r ... Vi * A 4> M) (I*. <;> 


S 2 r . . » II « i. f-nirv 

.• I. I own Areas Ael (2 of 1914). S 14 (11 

(t) and Rule 3 framed (hereunder — Cireimislin 

res aiu. "ro'ier.y la* - Nalure of - ImposRion 

«> 1 o\\ ii Area Coininiliee — \alidi |> 

Circumstances and properly tax imposed bv 
l '™ n Vr( ; a t-oinmitlee in pursuance of the 


opp| e ica U Uot r th ° C ° nS,ilUlion "* is article has no 

bUdioncomlf in^f^r 5 P; ‘ SSC ' J ;, " er ,he C — 

' h ° nil f 2 f “ c *. P ' v< b i ch°^co u Id 
r , ,, ! ! 1C ,;,x imposed bv S 548 | 0 ) n , 

Calcutta Municipal Act 1 <T »1 i* n(lt ‘ c , , ", . 

•> 7 “ r r | a : l ; lb not saved I)V \rl 

• f ’ li,x imposed under the 1951 Vet m tv 
in of the same character -is tho * , n<n 

££. 'stidnles* ““f K 

" Am° n V^ Cd Ca! 


(Pr 29). 


ioS n, Mi o r rr " M on i,no,,if - r 


in UR 


Art. 277 and Seb. 7. 


List 


t Ik 


. ----- - • « * V ^ III 

I- p 1 Town 1° " S - " U) (l» of the 

in-/. ' , 1 A ' eas A, t »» amended bv Act •>;$ „r 

Ja read with R. 3 I rained thereunder is pure 

' m . " ,e ,li, *ure of lax on income wilhin the 
moan, n S ol ilem 82 ol the Union lisl ,„d s 
Mi< 1 cannot be imposed by a Stale or a local 
)mdv under a Stale. Since II, e lax has 

."’P , ' on,IM « *»"“ tore- ol I he Cons. 


Tra\ ancore Tobago \\ 
bieence fee levied under -\alure of levv Z 
d c, °f appheahon of Central Excises and Salt 

• A 1 l lO I r:iV'inoA»«A a « ,i,l l ‘'‘*1 1 


1-4 1 950 . 
AIR 1958 


See 

her 


iMihon it is not protected bv Art. 277 of the 
Constituimn J lie lax imposed is ultra vires and 

1 9i) 10 \F U ,n/ ,r n )V renli :j ,<l - 19,8 AL.I 338 and 

ah 'Wr- nr? 4 !!;' "" 1%1 VM u 74;,: "»•>* 

I9^ A uI„H 7 “ S ?. vi,1KS . l,n(I, ; r ~ 1 • P - Act 10 of 
/• , ' si, " , continued to be valid under the 

<»o\emmenl ol India Act, 1935 isvnlid even un 

lu . ,he i ,r<isent Constitution bv virtue of the 
provisions ol Art. 277 and item No 82 of the 
l mon Liu. See t*. P. District Hoard Vci \ 
1JJ2), S. 108. AIR 1955 NIC (All) 3522 (DR). 

c i Al1 ’ 7" .Applicability — Tax on octroi re- 
funds not transferred from the State List to the 

mon .ist Art. 277 has no bearing on tin 


4 . . iMiinii” on iin* 

fines! ion ot the vires ol the lax on octroi refunds. 

Art 2</ oj ib(. Constitution saves cxisliioMaxes 
C'l.-d bv any .Munii ipalitv on subjects which mav 
h.i\e been transtei red irom the Stale IM t„ ||, e 

! n n ' (>11 . , ‘: sL # 1,1 1,10 prescii t case, i! i\ i,,,| possible 
> sa\ that a lax on octroi relunds was transfer- 
led Irom tlm Stale list to (he Union list. The 

< i.i lcn«e is that the State Legislature has. under 
the Act ol 1 349. restricted the power ot the Cor- 
p ora lion in a manner which does not permit of 
"uv unposihwi on goods in transit or of the 

i; l !- l, V’! UiX J m rcfun(Js . s. 5 ot n,e a< t m 

J.»-a had the e/Tect ol saving that tax on re- 

l,n(ls - lil,t ,,H * Act of 1949 saved oi.lv such 
' > as were not inconsistent will, the pmvi- 

M-.i,s o| that Ael. lienee, Arl. 277 lias „o hi .u in- 
< » 1 ' Hie (lueslion of vires. (I960) (»2 Rom LR 7i'. 

- Arl. 2/7 — Scope — Taxation laws — Helena- 
1,011 lo municipal corporation ol power to li\ 
rale ol tax, to select cases lor exemption and 
m determine manner of calculation — Validity 
S( * e Il,id - Art. 110 (2). AIR 1959 Cal 704 (DR). 


•A r I . 


2 // 


. - - Scope — ( Municipalities — 

to! Mlini( i P Il » Aet (XX Mil of 1951). S. 548 
UJ Imposition under, if saved by Arl. 277). 

T1, e .scope of AH. 277 is ; i v.-r'v Ihn’ilcd 

.. or i 1 .‘ N den,s "*bh situations where under the 
j. oust it id ion a Municipal lax came under the 

mo„ List although at the time ,,| ,(s inipositinn 
n, 's "J ,ll( * Provincial List. H there i, no shill 
ui the allocation between the In ion and t| 1( . 


mg 


Ml to iravaneore Stale Irom 

129 '(LB)* 0 lo,>acc0 A(f ’ S - :U 

922 , j° VerMd ° n ;in " l,ler » ,oinl di AIR 1902 SC 

not suved f by Allele. 

AH 277 of the Uonslilulion saws exislm- (axes 
vh'cJ which' ilnnwdiulclv -(•.‘iV.’' 7 ^ 

197(1 '-vino lawfully levied 6 13 ‘ yi^eT 
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tuticta and S. 13 of the Finance Act, 1950, is to 
effect a valid continuance of the operation of 
the Cochin Income-tax Act, 1117 and the Travan- 
core Income-tax Act, 1121 lor the purposes of 
the levy, assessment and collection of income-tax 
and super tax in respect of the period indicated 
in S 13 A. N. Lckshmana Shenov v. Income- 
tax Officer, ILR (1953) TC 1232: 1953 Kcr LT 
725 : AIR 1954 Trav-Co 137 (138) (Pt C) (Pr 9) 
(FB). 

2. “Immediately before the commencement of this 

Constitution”. 

• Art. 277 — Travancore-Coehin General 

Sales Tax Act published in the Gazette of 17-1- 
1950 hut coming into force on 30-5-1950. 

The Travancore-Cochin General Sales Tax Act 
was published in the Gazette on January, 17, 
1950, but was brought into force only on May, 
30, 1950, l.c.. alter the commencement of the 

Constitution. It follows that the tax under the 
Act would not be saved, as the necessary condi- 
tion that the levy should have been lawfully 
made before the Constitution was not satisfied. 
South India Corporation (P.) Ltd. v. Secretary, 
Hoard of Revenue, Trivandrum, 1963 Ker LJ 937: 
(1963) 2 Kcr LR 312 : (1963) 2 SCWR 401 : (1964) 
15 STC 74: (1964 ) 2 SCJ 415: AIR 1964 SC 207 
(210) (Pt A) (Pr 9). 

Art. 277 — "Levied” — Meaning of — Hundis 

drawn in former Gwalior Slate — No Stamp duty 
payable under Gwalior Stamp Act — Admissibi- 
lity in evidence — (Indore Stamp Aet Adaptation 
Act (V of 1950), S. 4) — (Indore Stamp Act, Sch. 
I, Art. II). 

Per Dixit, J. : — There is in the subject of 
legal taxation a real distinction between the im- 
position of a tax and the levy or collection there- 
of. The imposition of a tax which is by an 
Act of the competent Legislature is an act which 
is done once for all and is not an act which 
like the levy is done continuously or periodically. 
In the context of Art. 277 the word 'levy' can 
only mean collection. Therefore the only natural 
and proper construction that can be placed on 
the expression “which immediately before the 
commencement of this Constitution weie being 
lawfully levied” is “which immediately before the 
commencement ol the Constitution were being 
actually collected under some law sanctioning 
the collection”. Therefore, the stamp dutv on 
bills of exchange under Act No. 5 ol 1950 which 
became operative on 29th January, 19,)0 not being 
one which was being levied before the commence- 
ment of the Constitution is not saved under Art. 
277 1956 Madli BLJ 740 : Madh BLR 1956 Civil 

597 - ILR (1956) Madh B 339 : AIR 1956 Madh 
B 177 (179. 180, 182) (Pt B) (Prs 5. 7, 9, 

29, 44) (DR) • 

\ r t 277 — Applicability — Madras Govern- 
ment Notification No. 941. dated 18th November, 
19Y> imposing dutv on medicinal preparations, 
validity — As neither the Legislature nor Govern- 
ment of Madras had on that day any competence 
to impose dutv on medicinal preparations, imposi- 
tion under notification is not within saving of 
Art 277 and must be held to be ultra vires. See 
Ibid. Art 162. AIR 1954 Mad 643 (DR). 

3. ‘‘Continued to be levied”. 

g Art. 277 — ‘Continue to he levied' and ‘to 

he applied to the same purposes'— Interpretation 
of — Levy' does not in the context mean imposi- 
tion of lax. # , 

The import of the words may continue to be 

levied' in Art. 277 may be summarised in these 


terms: (1) the tax must be one which was law- 
fully levied by a local authority for the purpose 
of a local area, (2) the identity of the body that 
collects the tax, the area for whose bene- 
fit the tax is to be utilised and the purpose 
for which the utilization is to take place con- 
tinue to be the same and (3) the rate of the 
tax is not enhanced nor its incidence in any man- 
ner altered, so that it continues to be the same 
lax. 

From the mere fact that a Slate enactment, 
e.g., the C. P. and Berar Municipalities Act, 1922, 
S. 66 (1) (o) has authorised a municipality to levy 
a tax it cannot be said that a tax which had 
never been imposed was ‘being lawfully levied' 
by the municipality. Section 66 merely enabled 
the Municipal Committee by appropriate proce- 
dure (o impose the tax. If this power had been 
availed of and a charge had been imposed it 
would be a different matter. So long as the 
Municipal Committee did not pass the necessary 
resolutions and impose the tax there was no 
charge levied on the commodity, so that it could 
not be said that the tax ‘was being lawfully levied' 
before the commencement of the Constitution. 
The words 'was being lawfully levied’ mean Svas 
actually levied’ and it would not be sufficient to 
satisfy those words that the Municipal authority 
could lawfully lew the tax. but had not availed 


itself of that power. The last portion of Art. 277 
uses the words ‘continue to be levied’ and ‘to be 
applied to the same purposes’. By reason of this 
collection between the concept of the levy and 
of application of the proceeds of the tax, the Con- 
stitution makers intended the word ‘levy’ to be 
understood as including the collection of the tax, 
for it is only when a tax is collected that any 
question of its application to a particular pur- 
pose would arise. It is apparent that if the 
word ‘levied' was understood, in the sense of 
an imposition, that is charging of a tax, there 
could he no ‘application’ of the proceeds of the 
lax to the same purposes as at the commence- 
ment of the Constitution. AIR 1950 Madh B 177, 
Approved. Town Municipal Committee, Amraoh 
Taluq v. Ramchandra Vasudeo Chimote, (1964) o 
SCR 947 : (1965) 1 SCA 1: 66 Bom LR 492: 

(1964) 1 SCWR 639 : 1964 MPLJ 742: (1964 ) 53 
ITR 444 : 1964 Mah LJ 609 : 1964 Jab LJ 501 : AIR 
1964 SC 1166 (1170, 1171) (Pt B) (Prs 8, 9, 

10 ). 


• Art. 277 — “Continue to be levied” — 

Interpretation — Whether confers power on Pro- 
vincial Legislature to legislate for continuance of 
ax — Provincial Legislation empowering 1° ( a 
luthoritv to levy terminal tax — Repeal after ro r ^ 
nenccment of Government of India Act, 193a 
\bscnce of saving clause in new legislation as o 
cvy of terminal tax — Subsequent amendment 
conferring such power with retrospective opera- 

ion from repeal of earlier Act — \ a,| dit> 
\mcndmcnt, if saved by S. 143 (2) Government 
>f India Art See Government of India 
1935). S. 143 (2). AIR 1962 SC 1073. 

■ Art. 277 — Central Provinces Local Self- 

Government Act (4 of 1920), S. »>1 C* .g,‘ 
Jerar Local Government Act (38 of 19 . __ 
Government of India Act (191o), S. 80-A Mi ^ 

Goal tax originally imposed , f * u va ]jd 

darch 2, 1935 was valid and continued lob 

’ons t i t^h'o 0 ^ 1 — 0 government of^ Incha ^ Act^f 1 935b 

; s . 143, 292 See Central ‘ SC 

'.nvprmnent Act (4 of lJ-oj, o. 


I. 277 and Seventh Schedule List I, 
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of I9M), S. .9-A — Medicinal preparations contain- 
ing alcohol - Excise duly imposed by SliHe 
Government before Constitution-Evasion of such 
duly is punishable under Bengal Excise Act. 

for A ce h mf h fre a f.' er C T' i,u,ion has come’ into 
torce no fresh excise duty can be imposed on 

medicinal preparations containing alcohol bv a 

State Government and this must be done by the 

Central Government, the excise duty.if any, im- 

| P h» p be . for ? ‘h? Constitution came into force bv 
the Provincial Government on such medicines is 
saved bv Art. 277 and S. 29-A of the Bengal 

; A f ct as . a * nen ded by the West Bengal Adfp 
tatmn of Existing Laws Order. Accordingly if 

Wiahle ^ ° n n, me rv mal l )rc P a, 'ations was lawfully 

he r fn ft ! he VVest n ™« al Government before 
he Constitution came into force, it will con- 

‘“V e *° b< ; ! e ' lable and any evasion of such duty 
R ttunishable under the provisions of the 

Bengal Excise Act. ILR (1956 ) 2 Cal 22. 

5*" — Sales Tax — T. C General 

•wf) T o X A<4 ( * ! ol Ss. 2 (e), 2 if), 2 (k), 

H i ’la, ~ V C - Gencral Sales Tax Rules (1950), 
v , y ol salcs on works contract 

“ lldllv . after c °ming into force of the Consti- 
tul.on - Aid and rules held saved bv Arts. .372 

~ n ~ Mal , c can claim benefits of the Article 
and continue the lax. See Sales Tax — T C 

Unoral Sales 'lax Act (XI of 1125 M E) S *> 
(el. AIR 1902 Kcr 72 (FB). * ’ * ' 

(Reversed in AIK 1904 SC 207.] 

~ A t H \r 7 'r 245 ani1 - 4C - (Sales Tax— Travan- 

eore-Cochln General Sales Tax Act (1125)) 

- Continued lo be levied" - Levy of sales tax 

Hi' Hikn I « . ■ l_ . _ _ 


1461 


linue to levy and collect it after the commence* 
ment of the Constitution from the persons liable 
lo pay the tax under the Ordinance. The tax is 
J?, ot a J a * leviable in the sense in which the word 
t 1S lJsed Art. 278 (1) (a). AIR 1958 

t| B t?° (21 ’ 25 ’ 26 » ( pi B) (Prs .3, 0 

277 ~ Central Excises and Salt Act 
(1J44), S. l — Act extended to State of Rajasthan 
irom 1-4-19 .j 0 — Arrears of cotton excise duties 
due lo State of Rajasthan for period before 1-4- 
l.joO Arrears cannot he said to be assets or 
n«hts under Art. 295 ( 1 ) which could he taken 

Gover nment. See Ibid, Art. 295 (1 ) 

AIR 19o3 Raj 145 (FB). 

G83] fRCVerSe<l ° n anol,ler point in AIR 19G1 SC 


respect of works contract — Legality, 


in 


tax in respect of works contracts was be- 
ing levied immediately before the commencement 
i. Pe Constitution under the provisions of the 
Cochin General Sales lax Act XV of 1121. in 
iL le ( bin area and under the provisions of the 
I ravancore General Sales Tax Act 1124, in the 
I nn an c o re area of the Travancorc Cochin State 
niose Acts were repealed only bv S. 27 o! the 
1 ravancore-Cochin General Sales Tax Act, 1125 
''hen it came into force on the 30th May, 1950. 
■Mich a tax can continue to he levied afler the 
(ommcncement of the Constitution. AIR 1953 Raj 
l b>. Red. on. 1957 her LT 380: (1957) 8 STC 
1057 her LJ 349: ILR (1057) Kerala 402: 

(DH) 1957 Kera,U 140 (150) (1>l C) (,,ps ,;, i ^) 
(Overruled in AIR 1958 SC 500 ] 

Arts. 2// and 278 (I) (a) — Tax under Gwa- 


— Levy of — 
Raj pram n kh — 
lax Ordinance 


277 


is not relevant 
W ar Profits Tax 
for the accounting 
But the Ordin- 


li°r War Profits Tax Ordinance 
Agreement between President and 

\alidily — Gwalior War Profits 

( 2001 ). 

. Per Shinde, C. J. Article 
considering whether the 
could be assessed and realised 
period that ended on 30-0-40. 
aI ? Ce is s,i, l in force by virtue of Art 278 ( 1 ) (a) 
Ihe Madhya Bharat authorities tor War Profits 
lax can assess and realize the War Profits Tax 
alter the 20th of January, 1950 by virtue of 

yp (1) (a), and the agreement entered 
hereunder. The financial agreement entered 
between the President and the Bajpramukh 
~>th February, 1950 is valid in law. 

p * [T : — t he tax under the Gwalior War 

I r °r n * ax Ordinance is a tax which was being 
aw 1 uliy levied bv the Madhva Bharat Govern- 
( nt immediately before the comencement of the 
^institution and as such in view of Art. 277 the 
f lNa Bharat Government is entitled lo con- 


Art. 

into 

into 

on 


I nilil provision to the contrary is made 
by Parliament by law.” 

Art. 277 — Medicinal and Toilet Pre- 

parations (Excise Duties) Act (1955), S. 2! — 
Rules under Act, Buies 143, 141 — Hyderabad 
Abkan Act (I of 1316-F) - Hyderabad Medicinal 
1 reparations and Spirituous Buies (1345-F), H 30 
— Rule 30 is repealed and not saved bv proviso 
to S. 21 — Act came into force from 1-4-57 and 
is law made otherwise bv Parliament within 
meaning of Art. 277 — Hence duties and other 
< barges levied bv Slate in connection with medi- 
( in<il preparations could no longer be levied bv it. 
See Medicinal and Toilet Preparations (Excise 
Duties) Act (1955), S. 21. AIR 1904 SC 1870. 

277 and Seh. VII, List I, Entry 84 — 
Medicinal and I oilet Preparations (Excise Duties) 
Act (1955), Ss. 2 (g), 3 and 31 and Sell., Item 1 
Ayurvedic preparations — Preparations bold to 
be medicinal preparations within S. 2 (g) of Act 
— Excise duly levied on such preparations bv 
Stale Government — Continuity of this power anil 
Its termination —On enactment of Act, this power 
no longer vests in Slate Governments. 

The duties levied on the medicinal and toilet 
preparations by the State Governments continued 
to be levied by the Stale Governments bv virtue 
ol the provisions contained in Art. 277 of the 
Constitution of India, even though the power to 
lew such duty, which vested formerly in the 
States bv virtue of Item 40 in List 2 of Sch VII 
oi the Government of India Act, 1935, has, under 
Lntrv 81 m List I of Sch. VII of the Constitution 
ol India, now been vested in the Central Govern- 
ment. Art. 277 also provided that this power of 
the State continued until provision to the contrary 
is made by Parliament by law, which it did by 
ena< ling the Medicinal and Toilet Preparations 
(Excise Duties) Act, 1955 and bringing it into force 
on 1st April 1957. The consequence of this enact- 
ment is that the power ol the States to lew duties 
any lurther on medicinal and toilet preparations 
came to an end in view of Art. 277 of the Consti- 
tution. S. 21 of the Act has repealed any Stale 
law corresponding to the Central Act The e ll'cc l 
ol this repeal is that the Excise Ads of the vari- 
ous Slates under which duly was being levied on 
medicinal and toilet preparations containing alco- 
hol must be deemed to have been repealed, in so 

lar as they apply to such medicinal and toilet pre- 
parations. 

There can thus he no question of medicinal 
and toilet preparations being liable to duty under 

the Central Act as well as the various Excise Acts 
in lorce in the States. 

Held, that the three Ayurvedic preparations 
namely, Mnlasan jibani, Mritasan jibani Sudha and 
Mntasanjibani Sura were medicinal preparations 
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;<s defined in S. 2 (g) of the Medicinal and Toilet 
Preparations (Excise Duties) Act, 1955. Thev were 
also capable of being used as ordinary alcoholic 
beverages. They would, therefore, fall under the 
Central Act and would be liable to dulv under 
Item 1 of the Schedule to the Central Act. As 
these preparations are medicinal preparations, 
they will be governed by the Medicinal and Toilet 
Preparations (Excise Duties) Act, 1955 and the 
omission of these preparations from the list ap- 
pended to the Rules framed under the Act will not 
make any difference to their being medicinal pre- 
parations within the meaning of the Act. Adhvak- 
sha Mathur Babu’s Sakli Oushadhalaya Dacca (P.'i 
Ltd. v. Union of India, 1963 Mad \Y\ 211: (1963) 
3 SCR 957: (1963) SCD 566: (1963) 2 SCJ 491: 
(1963) 2 An \YR (SC) 118: (1963) 2 MLJ (SC) 118: 
(1963) 2 SCA 359: AIR 1963 SC 622 (625, 626. 
627, 628, 629) (Prs 6, 7, 9), 

• Arls. 277, 278 — Arrears of Excise duty and 

Rajasthan Ordinance (XXV of 1949) — Union of 
India entitled to levy and recover arrears of Ex- 
cise duty on cloth held in slock or manufactured 
before 1st April, 1950 — ILR (1953) 3 Raj 128: 
AIR 1953 Raj 145 (FB), Reversed. 

Article 277 is in the nature of a saving provi- 
sion permitting the States to levy a tax or a duty 
which, alter the Constitution, could be levied oniy 
by the Centre. But Article 277 must yield to any 
agreement made between the Government of India 
and the Government of a State in Part B in res- 
pect ol such taxes or duties, etc. The provision 
to the contrarv contemplated by Art. 277 was 
made by the Finance Act, XXV of 1950, Section 
11, which extended the Central Excises and Salt 
Act, 1911, alone with other Acts to th(» whole of 
India except the Stale of Jammu and Kashmir 
But that section lias effect onlv from April 1, 
1950 and therefore, does not apply to the arrears 
of duly of excise in controversy. The agreement 
envisaged bv Art. 278 was entered into on Febru- 
ary 25, 1950. Union of India v Maharaja 

Kishanagarh Mills, Ltd.. (1961) 3 SCR 524 : (1961) 
2 SCJ 202: AIR 1961 SC 683 (687, 688) (Pi B) 
(Pr 6). 

Arts. 277 and 372 (1) — Export tax imposed 

under Bikaner Municipal Act — Validity — (Muni- 
cipalities — Rajasthan Town Municipalities Act 
(XXIII of 1951), Ss. 2 (b), 59 — Scope). 

The Constitution had come into force before the 
Rajasthan Town Municipalities Act of 1951 was 
passed. After the coming into force of the Con- 
stitution, the legislature of Rajasthan could not 
impose a lax which was not covered bv Lists II 
:md III ol the Constitution. When Section 2 (b* 
of the Act lays down that all taxes imposed shall 
he deemed to have been imposed under this Act, 
it can onlv refer to such taxes which can he im- 
posed by the State Legislature under its powers 
in List If and List III. Residuary clause in Sec- 
tion 59 cannot authorise the imposition of a tax 
which it was not within the power of the State 
Legislature to impose at all under Lists II and III. 
Export tax which was imposed bv the Notification 
of the 29th of Julv, 1933, cannot be deemed to have 
been continued by Section 2 (I*) of the Act which 
repealed the’ Bikaner Municipal Act. It. therefore, 
follows that even if this export tax could continue 
under Art. 277 so long as the Bikaner Act was 
in force by virtue of Art. 372, it must be deemed 
to have come to an end when the Rajasthan Act 
was passed in 1951. Hence export taxes levied 
by t lie Municipality of Karanpur bv virtue of 
notification, dated the 29th of July, 1933, or any 
other notification shall no longer he levied and 
collected. 1954 Raj L\Y 430. Dist. 1956 Raj L\Y 


214: ILR (1956) 6 Raj 160: AIR 1957 Raj 226 (229, 
230) (PI G) (Prs 14, 15, 17) (DR). 


5. “Levy” and ''imposition” — Distinction. 

Art. 277 — “Levy” and ’’imposition” — Dis- 
tinction pointed out. See Ibid, Art. 205 AIR 1953 
Madh Bha 20 (DB). 

ARTICLE 278 

® Arls, 278, 294 and 295 — Scope — Agree- 
ment, dated 7-4-1947 by former Ruler of Gwalior 
State to grant exemption from payment of tax to 
certain corporation — Contractual obligation 
devolving on Part B State of Madhya 
Bharat due to constitutional changes and ultimate- 
ly on Government of India by virtue of Art. 295 
(1) (b) — Art. 295 (1) (b) does not cast any 
constitutional obligation on Government of India 
to Julfil it and it can be affected by law validly 
passed by Parliament — Agreement, dated 25-2- 
1950 between President of India and Madhya 
Bharat with regard to continuance of such privi- 
leges and immunities — Effect of — Income Tax 
Act (1922), Section 60-A — Finance Act (1950), 
Section 13 — Part B States (Taxation Concessions) 
Order (1950), Cl. 16 — Effect of, is to supersede 
agreement, dated 7-4-1947 — Company held not 
entitled to claim exemption from payment of 
Income-tax by virtue of that agreement — AIH 
1900 Madh Pra 330, Reversed; AIR 1963 SC 953 
and AIR 1964 SC 1495, Rel. on. Union of India 
v. Gwalior Ravon Silk Mfg. (VYvg ) Co., Ltd. 
(1965) 2 SCJ 41: (1964) 7 SCR 892: (1964) 53 
1TR 466: (1964) 9 Fac LR 124: AIR 1964 SC 1903 
(1914, 1915, 1916, 1917, 1918, 1919, 1920) (Pt B) 
(Prs 22, 23, 26, 28, 30, 33). 

• Arts. 278, 277 — Scope — Art. 277 Is 

superseded by agreement under Art. 278. 

The effect of the provisions in Art. 278 is that 
to Hie extent covered by an agreement the 
power of the Slate Government to continue to 
levy taxes under Art. 277 is superseded. AIR 1961 
SC 683. Foil. South India Corporation (P.) Ltd. 
v. Secretary, Roard of Revenue, Trivandrum, 
1963 Ker LJ 937: (1963) 2 Ker LR 312: (1963) 2 
SCWR 401: (1964) 15 STC 74: (1964) 2 SCJ 415: 
AIR 1964 SC 207 (210, 211, 212) (Pt B) (Pr 10). 

• Art. 278 — Agreement dated 25-2-1950 be- 

tween President of India and Hajprainukh of the 
State of Travancore-Cocliin — Effect — Agree- 
ment did not exclude taxes which State was auth- 
orised to levy for temporary period — Constitu- 
tion (Seventh Amendment) Act (1956) did not 
affect validity of the agreement, 

flic agreement, dated 25-2-1950 entered into be- 
tween the President of India and the Rajpramukli 
of the Slate of Travancore-Cochin incorporated 
the recommendations made by the Indian Malt* 
Finance Enquiry Committee with some modifica- 
tions. The loss arising to the State on account 
of t he federal financial integration in the State 
was ascertained and a provision was made tor 
subsidizing the State bv filling up the said revenue- 
gap. It would he unreasonable to construe tne 
agreement as to exclude from its operation certain 
taxes which the State was authorized to lew j or 
a temporarv period. Though Art. 278 was omit ec 
bv the Constitution (Seventh Amendment' Ad, 
1956, the agreement entered into in exercise ol 


UIC ctfj 1 CUIUUIll Uia.cu | 

power thereunder did not come to an end * 
thereafter the power ol the State to r 

tax did not come in to life again. The validi 

_ __ ~ — now i i 


an agreement depends upon the existence of P 0 'V.. 
at the time it was entered into. Its duration 
he limited bv its terms or by the conjhl'ons 
posed on the power itself. Article 2,8 conterr 
a power upon the Union and the B Sta e 
into an agreement which would continue 


lor a period not exceeding ten vears from 

Uie commencement of the Constitution Tiie 

agreement in question tell squarely within 

he scope of the power. That agreement 

therefore, would have its full force unless the Con- 
stitution (Seventh Amendment! Act, 1 050, in terms 
avoided it. the said amendment was only pro- 
spective in operation and it could not have ail'eet- 
td the validity of the agreement. South India 
Corporation (P). Ltd. v. Secretary, Board of 
Revenue, Trivandrum, 1903 Ker L.I 937: (1963) 
-» Ker LR 312: (1903) 2 SCWR 401: (1904) 15 STC 

rwu 415: AIR 1964 SC 207 (212. 213) 

(ii Lj (Ir 11). 

— Scope — “Subject to other pro* 
jisions of the Constitution” — Expression means 
that it there is conflict between pre-existing law 
and provision of the Constitution latter will prevail 

« AIR A "' - :8 - *» lbi "' 

• Arf . 278 — Arrears of Excise dutv on cloth 
recoveralilc from manufacturer in Rajasthan upto 

un(Ier Rajasthan Ordinance 25 of 1949— 
>Y nether can be recovered by Union Government 
alter 1-4-50 — Article 277 whelhcr bars Union 
Governments light to realise such arrears— ElTect 
<>1 agreement entered into between President of 
Irnha and Raj Pramukli of Rajasthan on 25-2-50. 

AIR 19.).; Raj 115 (EBi, Reversed, See Ibid Art 
277. AIR 1061 SC 683. 

“Art. 278 ‘Assessment’, meaning of — If 
includes reassessment — Effect of recommcnda- 
Rons ol l inanee Iiujuirv Committee — Section 13 
IE, Finance Act, not void — Recommendations do 
not bring Section 13 (1) into conflict with Arts. 

iind J ( J.) o! the Constitution, See Finance Act 
(1950), S. 13 (1). AIR 1958 SC 795. 

— “Arts. 278 and 2/7 — Tax under Gwalior War 
rofils Tax Ordinance — Levy of — Agreement betw- 
een President and Ra jpramukh— Validilv— Gwalior 
War Profits Tax Ordinance (20011. See Ibid Art 
277. AIR 1953 Madh Bha 20 (DR). 

Arl. 278 \ aliditv ol Section 13. f inance 

\d. 1950 — Contravention of Agreement between 
(Ik* President and Raj Pramukli. See Finance 
At l (1950). Section 13. AIR 1955 M\s 49 (DR). 

Ails. 278, 291. 295 and 300 — Report of Indian 

Stales finances Enquiry Committee — If ‘law’. 
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is erroneous to sav that the Report of the 
Indian Slates Finances Enquiry Committee acquir- 
ed (he lortc <»l law when its recommendations 
were accepted bv I he President and the Raj Pi a 
mulch under agreement, dated 25-2-1950 in ac- 
cordance wilh the provisions contained in Arts. 
278, 291. 295 and 30l>. The Courts will take cog- 
nizance ol the agreement so far as it relates io 
mailers specified in Alls. 278. 291. 295 and 300 
<>l llir* Constitution. IER (1959) 9 Raj 984: 1969 
Raj LAV 44: AIR 1909 Raj 92 (99) (Pi E) (Pr 40) 
<DB). 

■ Arts. 278 and 295 — Recovery of arrears of 

cotton excise duty in Rajasthan. 

The Union of India is not entitled to lew and 
recover arrears of excise dutv on cotton cloth, held 
in stock or manufactured before 1-4-1950, bv the 
null manul adoring cotton doth in Rajasthan, In 
Grtue ol \r(s. 278 and 295 ol the Constitution ol 
India, and the agreement entered into between the 
President ol India and the Rajpramukh ol Rajas- 
dian on 25 2-1950. Maharaja Kishangarh Mills 
Ltd. v. Union ol India. ILK (1953) 3 Raj 128: 1953 
BLW 381: AIR 1953 Raj 145 (149) (Pi A) (Pr 16) 

CEB). 

I Re wised in MR 1901 SC 083.] 


1468 

Art 278 (1) (aj — “Duty leviable bv Gov- 
ernment of India. 

In view ol Arl. 277 cotton excise duty was actual- 

!n-!l V 1 ia)e the State oi Rajasthan up to 31-3- 
. . * ,ecai, se Parliament made the contrary pro- 
vision only Irom 1-1 1950 by extending the appli- 
< alion Ol Die Central Excises and Sail Act 1944 to 
Rajaslhan. 1 herefore, lor the period before 14- 
UoO, cotton excise duty cannot be said to be duty 
levnib e by tiie Govt, of India within the meaning 

'} Ar (- ~' 8 (a) so tar as the State oi Rajas- 

llK.n is concerned. Hence Art. 278 can have no 
application with respect to a duty which was levi- 
alde by the State of Rajasthan up to 31-3-1950. 

If ^^ 3 o‘r ‘ o n A ar Ao M ‘ 1 1 s ‘ L,(1 - v - of India, 

LR fl9o3) 3 Raj 128: 1953 RLW 381: AIR 1953 

Raj 14.> (148, 149) (Pt C) (Pr 12) (FB). 

683 ] CVCrSed ° n anwlher point in AIR 1961 SC 

. Ar J s * 2/8 an<1 2{, 5 — Travancore Income Tax 
Act (1121 1 , Section 47 — Power lo be reassessed 

L S uol by e &C ,? lion ,o I3t Finance Act - (Finance 
;UI 1 1 J.)0i. , e< lion 13) — I here is nothing in Arts. 

. ;U1( * “9a or agreement between President of 
l ni on and Rajpramukh ol Travancore Cochin 
winch militates against this - (Words and 
n rases ^ ‘Lew, assessment and collection” in- 

cludes reassessment”). See Travancore Income- 
lax Act (1121). Section 47. AIR 1957 TC 303. 

ARTICLE 281 


7 — Arts . 281. 123 (2) fa), 151 and 213 (a) — 

Madias Motor \ chicles Rules (1940), Rule 134-A 
— \alidtlv o! - Non-compliance wilh Sc< lion 133 
3) ol Act 4 o) 1<J39 - Elite t ol - Shall be 

hud before the Parliament” — Mennin" ol 

(Inlerprch.tion ol Slalules) — (Words and Phra- 
_ (.Motor \ chicles Act (1939!. Se. lion 133 

Where the statute makes the laying of the rules 
before Parliament a condition precedent or the 
resolution ol the Parliament a condition sub- 
sequent, there is no dillicullv as. in the former 
(ase the rule lias no legal lone at all (ill the 
condition precedent is complied wilh and in the 
Oner case, it censes lo have force from the dale 

'!' """-<;°<nplianrc will, II, e conditions subsequent, 
-i < Madias .Motor \ chicles Rules (I9 KT. R 134. a 

AIR 195G Andhra 129 * 


ARTICLE 282 

- Arts 282 and 220 — Expenditure of public 

money for defence of Government servants in 

criminal prosecution — Prohibition of — fssne of 
writ. Ul U1 

\\ here I lie a.cincd. Government servants, are 
being prosecuted under .Section 500109 p ona i 

j° ,k * 7 ,(1 ,,w X''**™* Judge lakes the view t at 
e ; ' (,S 7»»P«'«u-d ol were not committed by 
1 111 H"* discharge of their oirieial duties 

hi accused, not having challenged that view are 

•1 ° part v*' to 1 1. ,( . (,OVt l ,nm ' n !’ ,lnNve ' t '5 not being 
.« P-H ' lo the proceedings m the Court below 

r:,,,,lol f b * SJ V (1 to Lc strictly hound hv the deH- 
"m ol the Sessions Judge and. therefore, is entitl- 
‘d to gm* the henelit of Rule 189 to the accused 
Ap.ut Irom that, a tax paver has no riWit to 
r,,allri, f expend, lure of public monies bv Gov 
ernment. Arl.de *J82 of the Conslituhm, confers 
' c ' v ' Vl<1, ‘ discrclioi, on a Stale Government If 
ihc Goycrimcnl purports lo spend money ior a 
l>ui post n\ hit h it characterises as a nnhlir 
Jjmud, in point o. Inc, il is not a ml, lie pose 

Hu- proper place to rrilicisc the aclio,, of ,|, 
ernmcnl would be the legislature or the Ip „ ' 

'-*' 1 Gommillee Ii is „ol permissible lo Z 7, 4 
Co „" 1,1 mUrkr( ' tlm powers oi ||,e Govern- 
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ment in this respect under Art. 226 of the Constitu- 
tion. AIR 1949 Bom 229, Distinguished. (1923) 262 
U. S. 447, Rel. on. AIR 1955 SC 549, Followed. 

(1960) 1 Fac WR 63: ILR (1960) Bom 941 : 1960 
Nag LJ 538 : 62 Bom LR 880 : AIR 1961 Bom 
167 (168, 169) (Prs 4, 5, 7) (DB). 


Art. 282 — S. 76 (4), Madras Hindu Religious 

and Charitable Endowments Act (19 of 1951) for 
payment of expenses of administration of Religious 
Endowments by Government does not violate Art. 
282 — Hence Act cannot be held void on that 
ground — (Madras Hindu Religious and Charitable 
Endowments Act (19 of 1951), Section 76). 66 

Mad LW 947 : 1953 Mad \VN 807: (1953) 2 Mad LJ 
699: ILR (1955) Mad 356: AIR 1954 Mad 385 (391, 
393) (PI B) (Prs 9, 13) (DB). 


ARTICLE 285 

• Arts. 285 (1), 289 (1), 245, 366 (28), 265, 

Sch. 7, List I, Items 83, 84, 41 and 42 — Immunity 
of property and income of States from Union 
taxation — Scope and extent of — Levy of 
customs duties (export or import) and excise duties 
by Union on property of Slate — Levy not cover- 
ed bv exemption and can be validlv imposed 

See Ibid, Art. 289 (1). (1964) 1 ITJ 671: (1964) 
2 SCJ 51: (1964) 2 SCA 97: (1964) 3 SCR 787: 
AIR 1963 SC 1760. 

• Art. 285 (2) — Liability of Railway to con- 

tinue paying taxes levied by Municipality. 

Where the Municipal Board had levied the 
house-tax and water tax on the property of the 
Railway long before the commencement of the 
Constitution and this tax continued to be paid 
tfll 31-3-1953. then in the absence of any law 

since the entorcement of the Constitution provid- 
ing otherwise, the liability lor the pavment of the 
lax by the Railway continues in view of the pro- 
visions of Art. 285 (2) of the Constitution. ILR 

(1957) 1 All 455: 1957 All LJ 531: 1957 All WR 

(HC) 601: AIR 1957 All 452 (454) (Pt C) (Pr 6) 
(DB). 

• Art. 285 (2) — Scope — Increase in quantum 

of Municipal tax — Competency. 

Any variation of the quantum of Municipal tax 
based on an increase in the value of the propertv 
or additions made to that propertv is covered by 
Cl. (2) of Art. 285 of the Constitution. AIR 1948 
Cal 116, Rel. on. 1957 All LJ 531 : 1957 All WR 
(HC) 601: AIR 1957 All 452 (454) (Pt D) (Pr 10) 
(DB). 

• Art. 285 — Taxation of Railway Administra- 

tion — Procedure. See Municipalities — U P. 
Municipalities Act (II of 1916). 1953 All El 497: 

1953 All WR (HC) 613: AIR 1954 All 56 (DB). 

• Art. 285 (2) — Construction — Consideration 

of previous law — (Interpretation of Statutes). 

In view of the clear language of Art. 285 (2), 
the Article should he construed on its language 
without reference to any extraneous consideration, 
such as the historv of the legislation. ILR (1958) 

1 Cal 404: AIR 1957 Cal 548 (549) (Pt A) (Pr 4) 
(DB). 

— - Art. 285 (2) — “Treated as liable" — Mean- 
ing of — Central Government property taxed by 
Municipal Corporation for period immediately 
before Constitution — Validation of — (Govern- 
ment of India Act (1935), Section 154, Proviso). 

Union property would be liable to a particular 
local tax under Art. 285 (2) of the Constitution if, 
at the relevant date namelv, immediately before 
the commencement of the Constitution, it was, in 
fact, assessed to such tax as Central Government 
property and the same was being actually paid 


The phrase "treated as liable" has the same legal 
meaning in both the proviso to Section 154 of 
the Government of India Act, 1935 and Cl. (2) of 
Art. 285 of the Constitution. 

Held on the facts that as the properties were 
actually assessed to municipal tax, and such tax 
was being paid and realised also, immediately 
before the commencement of the Constitution and 1 
as the Parliament had not otherwise provided 
under Art. 285 (2), the properties were "treated 
as liable" to such tax on that date. AIR 1948 Cal 
116 (2), Rel. on. ILR (1958) 1 Cal 404: AIR 1957 
Cal 548 (550) (Pt B) (Prs 10, 11) (DB). 

“ — Art. 285 — Buildings or land belonging to 
Union of India — Exemption from local tax — 
(Government of India Act (1935), Section 154) — 
(Municipalities — Calcutta Municipal Act (XXXIII 
of 1951), Section 165). 

The corporation, under the Calcutta Municipal 
Act, does not value land and building in a premises 
separately for purposes of assessment of the con- 
solidated rates. But this is only material when 
considering as to what property was subject to 
exemption under the relative provisions of the 
Government of India Act, 1935 (Section 154) and 
the Constitution of India (Art. 285). Whether it 
is building or land, the exemption has to operate, 
if it belongs to the Union. 61 Cal WN 912: AIR 
1957 Cal 431 (436) (Pt A) (Pr 19). 


Art. 285 — Property of Union of India — 

(Municipalities — Calcutta Municipal Act (33 of 
1951), Section 165). 

What constitutes 'property’ of the Union will 
be a question of fact, and will not depend upon 
the way in which a municipality may choose to 
impose its rates and taxes. 61 Cal WN 912: AIR 
1957 Cal 431 (437) (Pt B) (Pr 24). 


Art. 285 — Taxing property of Union and 

apportioning payment thereof — Distinction — 
Lease of Union property — Power of Calcutta 
Corporation to levy tax on interest of lessee In 
leased property — (Municipalities — Calcutta 
Municipal Act (33 of 1951), S. 165). 

There is a distinction between levying a tax oi> 
the property of the Union and apportioning the 
payment between the owner and the occupier, and 
levying a lax directly on the interest of the lessee 
or occupier although it is an interest carved out 
of the property of the Union. 

Under the Calcutta Municipal Act, 1951 the pro- 
perty is valued and assessed as a whole irrespec- 
tive of the fact as to who is the owner or the 
occupier, and then the liability is apportioned be- 
tween the owner and the occupier. In ellect, n 
is a tax on the 'property', which must be taken 
to mean the property of the owner, but P^JZl 
the tax is realised from the occupier. 61 Cal > 
912: AIR 1957 Cal 431 (437) (Pt C) (Pr 24). 


Art. 285 


— Power of Calcutta Corporation to 
evy tax on property of Union of India — 
dpallties — Calcutta Municipal Act (33 of 19olJ» 
Section 165). 

The present law does not enable the State Lewis' 
ature or the Corporation of Calcutta to levy ® 
■onsolidated rate or any part thereof upon tne 
nterest of the lessee in the property belonging ■ 
he Union of India. The State Legislature has 

lot yet made an appropriate law enabling 
Corporation to levy any part of the conso, ‘^ (v 
ates directly upon the lessee of a P™P^ 
elonging to the Union. 61 Cal MT 
957 Cal 431 (437) (Pt D) (Pr 25). 

Art. 285 — Railways (Local Authorities’ Taxa- 

ionl Act (1941). Sections 4, 3 — Distinction 
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tween — Railway property liable to taxation be- 
fore 1937 Section 4 applies — Fresh notifica- 

(Govemment of India Act 
See Railways (Local Autho- 
(1941), Section 4. AIR 1959 


lion not necessary 
(1935), Section 154). 
rities' Taxation) Act 

Pal 216. 

ARTICLE 286 


- Before Con- 
Act, 1956. 

of import and 


Act, 1956. The 
below for con- 


SYNOPSIS 

(Constitution of India (1950), Art. 286) 

1. Constitution (Sixth Amendment) Act, 1956 
Object and effect. 

2. Scope and object of the Article. 

3. Interpretation of the Article. 

4. Clause (1). 

6. Clause (1) (a). 

6. Clause (1) (a). Explanation 

stitution (Sixth Amendment) 

7. Sale and purchase in course 

export — Clause (1) (b). 

8. Clause (2) Inter-State sales — Before 

Constitution (Sixth Amendment) Act, 1956. 

9. Clause (2), Proviso — Before Constitution 

(Sixth Amendment) Act, 1956. 

10. Clause (2) — Inter-State sales — After Con- 
stitution (Sixth Amendment) Act, 1956. 

11. Clause (3) — Sale of essential commodities. 

12. Validity of sales-tax laws — Illustrative cases. 

1. Constitution (Sixtli Amendment) 

Act, 1956 — Object and effect. 

This article has been radically amended by the 
Constitution (Sixth Amendment) 
original Art. 286 is reproduced 
venience of reference: — 

286. ( 1 1 No law of a State shall impose, or 
authorise the imposition of, a tax on the sale or 
purchase ot goods where such sale or purchase 
lakes place — 

(a) outside the State: or 

(b) in the course of the import of the goods 
Into, or export of the goods out of, the territory 
vf India. 

Explanation. — For the purposes of sub-cl. (a) 
a sale or purchase shall he deemed to have taken 
place in the State in which the goods have actual- 
ly been delivered as a direct result of such sale 
or purchase for the purpose of consumption in 
Chat Slate, notwithstanding the fact that under 
Che general law relating to sale of goods the pro- 
perty in the goods has by reason of such sale or 
purchase passed in another Slate. 

(2) Except in so far as Parliament may by law 
otherwise provide, no law of a State shall impose, 
or authorise the imposition of. a tax on the sale 
or purchase of any goods where such sale or 
purchase takes place in the course of inter-State 
trade or commerce: 

Provided that the President may In* order direct 
that any tax on the sate or purchase of goods 
which was being lawfully levied by the Govern- 
ment of any State immediately before the com- 
mencement of this Constitution shall, notwith- 
standing that the imposition of such tax is con- 
trary to the provisions of this clause, continue to 
be levied until the thirty first day of March 1951. 

(31 No law made bv the Legislature of a State 
Imposing, or authorising the imposition of, a tax 
on the sale or purchase of any such goods as 
have been declared bv Parliament bv law to be 
essential lor the lile of the community shall have 
effect unless it has been reserved for the considera- 
tion ot the President and has received his assent." 

By the above-mentioned amendment, the Ex- 


planation to Cl. (1) of the article was omitted, 
and CIs. (2) & (3) were replaced bv new CIs. (2) 
and (3). I he object of the amendment is as fol- 
lows. There was a conflict of views as regards the 
interpretation of the article, and this conflict of 
views existed even in the decisions of the Supreme 
Court. I he conflict related to the question whe- 
ther a State had the power to impose tax on a 
sale or purchase of goods in transactions of an 
inter-State character, when the imposition of such 
tax was not authorised by law by Parliament 
According to the decision of the Supreme Court 
m the State of Bombay v. United Motors (India) 
AIR 1958 SC 252, a State had the power 
of imposing such taxes irrespective of any autho- 
rity from a law made bv Parliament, provided 
that the goods were actually delivered within the 
State lor the purpose of consumption. This view 
proceeded upon the basis that under Cl. (1) of 
the article the State within which the sale or 
purchase took place had the power of imposing 
a tax on it and under the Explanation to the 
clause the State within which the goods were 
actually delivered for consumption was the State 
within which the sale look place in the case of 
inter-State sales. This power of the State was 
not affected by the provision in Cl. (2) that except 
as might be otherwise provided bv law bv Parlia- 
ment, a State has no power to impose a tax on 
a sale or purchase which took place in the course 
ol inter-State trade or commerce. But this view 
was overruled by the Supreme Court in Bengal 
“""-V Co Ltd. v. State of Bihar. AIR 1955 
5C 061, in which it was held that, in the absence 
ot a law by the Parliament under Cl. (2) of the 
article empowering a State to tax sales and pur- 
chases in the course of inter-State trade and com- 
merce, a Stale could not tax an inter-State sale 
or purchase merely because under Cl. (1) Expla- 
nation, it was the Stale within which the sale 
must he deemed to have taken place by reason 
ol the goods having been actually delivered for 
consumption within its borders. Thus, the posi- 
tion was arrived at that none of the States con- 
cerned in an inter-State sale or purchase could tax 
it m the absence of Parliamentary legislation au- 
thorising it to do so. Sales-tax being a State sub- 
ject, the Centre also could not tax such sales. Thus, 
inter-State sales escaped altogether all liability 
lor taxation either by the Stales or the Centre ns 
a result of the ruling of the Supreme Court in 
the Bengal Immunity Co.’s case. 

The amendments introduced bv the Constitu- 
tion (Sixth Amendment) Act, 1956, now have solved 
this difficulty by making taxation of sales and 
Purchases in the course of inter-State trade and 
commerce an exclusively Central subject. 

Ibis has been done by inserting Entry 92-A in 
Schedule MI, List I and amending Schedule VII, 

List II, Entry 54 bv making it subject to the pro- 
visions of the new Entry 92-A of List I Con- 
nected changes are also made in Art. 269.’ Under 
sub-cl. (g) which has been added to Cl. ( 1 ) of 
that Article, taxes on the sale or purchase of 
goods other than newspapers, where such sale or 
purchase takes place in the course of inter-State 
trade or commerce, shall be levied and collected 
hv the Government of India but shall he assigned 
to tile States in the manner provided in Cl i *>) G f 
the article. By Cl. (3) of Article 269 which" has 
been newly added to that article hv the Constitu- 
tion (Sixth Amendment) Act, 1956, Parliament 
may kv law formulate principles for determining 
when a sale or purchase of goods takes place in 
the course ot inter-State trade or commerce. In 
virtue ol this power. Parliament has enacted Sec- 
tion 3 of the Central Sales Tax Act, 1956, which 
lays down the principles for determining when 
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•a sale or purchase lakes place in course of inler- 
Slalc trade and commerce. 

It may also be noted that the Constitution (Sixth 
Amendment) Ad. 19.') 6. has omitted Explanation 
to Cl. (1) which had laid down the principle lor 
determining in what State a sale or purchase 
should be deemed to have taken place in the case 
of transactions of an inter-State character. But 
under the amended Art. 286, the old Cl. (1) exce- 
pt the Exaplanalion, which has been deleted, con- 
tinues in force so that even under the amended 
article a State has no power to tax a sale or pur- 
chase which takes place outside its borders. Hence, 
•even under the amended article, it is necessary to 
determine when a sale or purchase of goods should 
be deemed to take place outside the State. With 
regard to this question, Cl. (2) of the amended 
article provides that, Parliament may by law 
formulate the principles for determining when a 
•sale or purchase of goods takes place outside a 
State. In virtue of this power, Parliament has ena- 
cted Sec. 4 of the Central Sales Tax Act, 1956 
which lays down the principles for determining 
when a sale or purchase of goods can be said to 
take place outside a State. It will be seen that 
Section 4 is substantially different from the old 
“Explanation” to Cl. (1) and avoids the overlap- 
ping of inter-State and intra-Statc sales. 

As Cl. (1) of Art. 286 is retained except for 
the omission of the Explanation, even under the 
amended article a State is prohibited from taxing 
a sale or purchase taking place in the course of 
•export or import of the goods from or into India. 
The amendments introduced by the Constitution 
(Sixth Amendment) Act, 1956, now give the power 
to Parliament to lay down by law the principles 
lor determining when a sale or purchase of goods 
takes place in the course of their export or 
import out of or into India. (Sec Art. 286, Clause 
(2) ). In virtue of this power. Parliament has 
enacted Section 5 of the Central Sales Tax Act. 
1956. laying down the principles for determining 
when a sale or purchase lakes place in the course 
of export or import of the goods out of or into 
India. It will be seen that Section 4 of that Act 
-substantially embodies the principles settled by 
the decisions of the Supreme Court in State of 
Travancorc-Cochin v. Bombay Co. Ltd. (AIR 
1952 SC 366) and State of Travancorc-Cochin v. 
Shanmugha Vilas Cashcwnut Eaetorv, (AIR 1953 
SC 333). 

As already seen, the Constitution (Sixth Amend- 
ment) Act. 1956, has replaced the old Cls. (2) and 
(.3) by new Cls. (2) and (3). The old Cl. (2) 
provided that except in so far as Parliament might 
by law otherwise provide, a State could not tax 
a sale or purchase taking place in the course ot 
inter-State trade or commerce. The changes made 
in regard to this matter have already been noted 
above. As regards the old Cl. (3) it has been 
replaced bv the new Cl. (3). There are two im- 
portant points of difference between the old Cl. (3) 

and the present Cl. 1 3) : 

(i) The old Cl. (3) referred to the sale and 
purchase of goods declared by Parliament by law 
to be essential for the life of the community. The 
present Cl. (3) refers to goods declared bv Parlia- 
ment by law to be ol special importance in intra- 
Statc trade and commerce; 


(W) The old Cl. (3) provided that anv State law 
imposing a tax on the goods mentioned would 
not have effect unless it had received the Presi- 
dent's assent. Under the present Cl. (3) any Shale 
law, imposing a tax on the sale or purchase of 
goods mentioned, would be subject to the restric- 
tions and conditions that might be imposed bv 
Parliament bv law. 

The following is the Statement of Objects and 


Reasons in connection with the amendments above 
referred to: 

Statement of Objects and Reasons. 

“While ‘taxes on the sale or purchase of goods 
other than newspapers’ is an entry in the State 
List, Art. 286 of the Constitution subjects the 
States’ power to impose such taxes to four restric- 
tions, of which two are total and two are partial. 
Under Cl. (1) of the article, a State is debarred 
from imposing such a tax when the sale or pur- 
chase takes place outside the State or in the 
course of import into, or export from, the country. 
With regard to the first restriction, namely, the 
non-taxability of sales outside the State, an ex- 
planation is given in the clause that ‘a sale or 
purchase shall be deemed to have taken place in 
the State in which goods have actually been deliver- 
ed as a direct result of such sale or purchase for 
the purpose of consumption in that State.' Then, 
under Cl. (2), a State is debarred from imposing 
the tax on inter-State sales except in so far as 
Parliament may otherwise provide. Lastly, under 
CL (3), Parliament is authorised to declare the 
goods which are essential to the life of the com- 
munity, and when such a declaration has been 
made, any law made by a State Legislature impos- 
ing a tax on the sale or purchase of those goods 
has to receive the President’s assent in order to 
be effective. * 

“High judicial authorities have found the 
interpretation of the article a difficult task and 
expressed divergent views as to the scope and 
effect, in particular, of the Explanation in Cl. (1) 
and of Cl. (2). The majority view of the Supreme 
Court in the Stale of Bombay v. United Motors 
(India) Ltd., 1953 SCR 1069: (AIR 1953 SC 
252), was that sub-cl. (a) and the Explanation in 
Cl. (1) prohibited the taxation of a sale involving 
inter-State elements by all States except the State 
in which the goods are delivered for the purpose 
of consumption therein, and furthermore, that 
Cl. (2) did not affect the power of that State to 
tax the inter-State sale even though Parliament 
had not made a law removing the ban imposed 
by that clause. This resulted in dealers resident 
in one State being subjected to the sales tax 
jurisdiction and procedure of several other States 
with which they had dealings in the normal course 
of their business. Two and a half years later, 
the second part of this decision was reversed by 
the Supreme Court in the Bengal Immunity Co.* 
Ltd v State of Bihar, (1955) SCA 1140: (Ain 
1955 SC 661 1 . but here too the Court was not 


animous. . , _ 

‘In pursuance of Cl. (3) ol the article, I arlia- 
»nt passed an Act in 1952 (The Essential Goods 
declaration and Regulation of Tax on Sale or 
irehase) Act, 1952. This Act is now repealed 
S. 16 of the Central Sales Tax Act. 19)6, i, de- 
iring a number of goods like foodstuffs o 
rious kinds, cloth, raw cotton, cattle iceds, iro 
d steel, coal. etc., to he essential to the n e 
the community. Since this declaration c0 
t affect pre-existing State laws imposing s a 
x on these goods, the result was a wide disparity 
)in State to State, not onlv in the range or 
erupted goods, but also in the rates applica 

? to them. , . . ifl _ r rx . 

“The Taxation Enquiry Commision. ; fltr u 

lining the problem with great care and »' or ™r n h 
ss have made certain recommendations «n 
iv he summarised as follows. In 
x must continue to he a State source ,j 

d i Is lew and administration must subslanUall f 

rtain to the State Governments The sphere^ 
wer and responsibility of the State ^ ■ , 

cr. he said to end. and that of ^ the Uton^ 
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administratively on the dealers, and fiscally on 
the consumers, of another Slate. Broadly, therc- 
fore, mtcr-Mate sales should he the concern of 

it union, but the responsibilities pertaining to 
J. hnion could be exercised through the State 
Governments, and in any case the revenue should 
appropriately devolve on them. Intra-State sales, 
on the other hand, should he left to the States, 
but with one important exception. Where, for 
instance, raw material produced in a Stale is im- 
portant Irom the point oi view of the consumer 
or the industry of another Stale certain restrictions 
have to be placed on the taxing power of the 
Mate Government, as otherwise it can effect an 
increase in the cost of the manufactured article 
whether such manufacture lakes place in the 
Mate which produces the raw material, or in 
another State which imports the material from 
that State. In either case, to the extent that the 
i unshed goods are consumed in a State other than 
the one which taxes the raw material, the increase 
in cost on account of the tax is a matter of direct 
concern to the consumer of another State. Such 
‘ ' 1SCS °* inlra-Slate sales should appropriately he 
brought under the full control of the Union. 

li!\>e recommendations ol the Commission have 
been generally accepted by all (he Stale Gov- 
ernments. 

“I he object of this Hill is to give elfect to the 
1 * 1 "ininendations < * I the Commission as regards 
tlie amendment of the constitutional provisions 
relating to sales lax. 

. ! n bb -• jl > s proposed lo add a new Entry 

• - A m the Union List placing taxes on inler-State 
Si,,< ‘ s purchases within (he exclusive legislative 
mid executive power oi the Union, and to make 

Lntry 54 of the Slate List 'subject lo the provi- 
moiis of this new entry. 

In Cl. 3, il is proposed to add these taxes to 
the hst given in Cl. (1) oi Art. 200, so that, 
although they will be levied and collected in ac- 
yoidance with an Act of Parliament, they will not 
Joi/ii part ot the Consolidated Lund ol India, hut 
'' ill ac( i uc to the Stales themselves in accordance 
'Nilh such principles of distribution as mav be 
lonnulalcd bv Parliament hv law. A further pro- 
' IMnn is proposed in Ai l. 200 expressly empower- 

• iig I a rli anient lo lormulale hv law principles for 
determining when a sale or purchase of goods 

lakes place in the course <»1 intcr-Slale trade or 
commerce. 

It is proposed in Cl. 1 lo omit from Cl. (1) of 
Ail. 281) (lie Explanation which has given rise to 
a great deal ol legal controversy and practical 
Aill k nil v. In view of the centralisation of inter- 
state sale lax proposed in Cl. 2 of Ibis Hill. Cl, (2t 
‘•1 Art. 286 in j|s present form will cease lo he 
appropriate. In its place it is proposed lo insert 
a provision empowering Parliament to lormulale 
principles lor determining when a sale or purchase 
<>l goods lakes place ( a I outside a State, or (hi 
in the course ol import of Ihe goods into I he 
1( rrilory of India, or (c) in Ihe course of e.,:>ort 
ol the goods out of Ihe temloiy ol India. 

It is. lurlhcr proposed lo replace Cl. (31 of 
Ail 286 b\ a new clause on Ihe lines recom- 
mended hv tiie Taxation Enquiry Commission. 

I nder this revised clause Parliament will have 
the power to declare hv law the goods which are 
oi special importance in inter Slate trade or com- 
merce and also to specify the restrictions ami 
conditions lo which anv Stale law (whether made 
before or alter Ihe Parliamentary law) will be 
s 11 1 vice t in regard to the system ol levy, rales and 
Mhcr incidents ol the lax on the sale or pun base 
ol those goods." 

2. Scope and object of Hie Article. 

• —Art. 286 — Marginal note to Art. 286 of 


1487 

Constitution is unlike other Acts, Part of Con- 
stitution and turnishes clue to meaning and pur- 
pose ot Article — (Civil P. C. (1908). Pre.l. See 
Interpretation ot Statutes. AIR 1955 SC 661. 

• ‘4rl. 286 — Scheme of the article. 

I here are four separate and independent restric- 
tions placed upon the legislative competency of 
tiie State to make a law with respect to matters 
enumerated in Entry 54 of last II of the 7lh 
Schedule In order to make Ihe ban effective 
and to leave no loophole the Constitution-makers 
have considered the different aspects of sales or 
purchases ol goods and placed checks on the lems- 
latiye power of the States at different angles. Thus 
m Cl. (1) (a) ol Art. 286 the question of the 
situs oi a sale or purchase engaged their attention 
and they forged a fetter on the basis of such 
situs to cure the mischief ot multiple taxation bv 
the States on the basis of the nexus theory In 
Cl. (1: ( b > they considered sales or purchases 
from the point of view of our foreign trade and 
placed a ban on the States’ taxing power in order 
to make our foreign trade free from anv inter- 
ference by the Stales by wav of a tax impost, 
n Cl. 12 1 thev looked al sales or purchases in 
heir inler-Slate character and imposed another 
ban m the interest of the freedom of internal 
ln.de. Finally, in Cl. CM ihe Constitution-makers 
attention was revetted on the character and quali- 
ty ol Ihe goods themselves and thev placed a 
iourth restriction on the Stales’ power of imposing 
tax on sales or purchases of goods declared to 
he essential for the life of the community These 
several bans may overlap in some cases but in 
tli.ir respective scope and operation thev arc- 
separate and independent. They deal with diff- 
erent phases of a sale or purchase but, neverthe- 
less thev are distinct and one has nothin" to do 
wdh and is not dependent on the other or' others 
I he Slate s legislative power with respect to a 
sale or purchase mav be hit by one or more of these 
bans. Rengal Immunity Co.. Ltd. v State of 

Hihar. (1955) SCI 672: ILK 34 Pal 905: (1955) 

6 SIC 446: (1955) 2 SCR 603: 1955 SCA 1140: 
(19.).») 2 MU (SC) 16: 1955 Andhra \VR (SC) 4*>o. 
AIR 1955 SC 661 (676. 677) (Pt I) (P P 24). 

• Art. 286 — Purpose of. 

Hie different parts of the Arlicle look upon 

sales and purchases from different perspectives and 

,, acc different bans on the taxing power of the 
Males at different angles. The circumstance that 
he bans mav in given cases overlap is no justifica- 
Hon lor concluding that the .subject-matter of the 
d. Herein provisions is the same. It is not correct 
to sa\ that Ihe only purpose of Art 286 j s lo 
ehrmnafe multiple taxation. Rengal Immunity Co 
ct<l. v. Stale ol Hihar. ILK 34 Pat 905* it 

MC -MB: (1955) 2 SCR G03: <1955 SC Mi'’ V 55 

SCV 1140: (1955) 2 ML.I (SC) 16S: i»55 An, hra 

• .' rt . 2S0 — lax on purchase. 

A Ir.insudion ol sale or pur. base is not a uni- 

l. ilira Ir.iiis.'Kiioii but a bilateral one and when 
il is looked at Irom Ibe point of view of a sale 
or purchase il is one Iransaelion wl.iel, lias two 
i.uels. I rom the point of view of a seller il is 

Sllk * : *nd from tiie point ol view of 

p, ‘ r< l‘ie>er It IS pur. base Iransaelion When 
ther. tore, Ibe Iransaelion is one on wl.ieh a ax 
on sale or pi, rebase can be levie.l it does not 
jieeessarilv mean that onlv a sales-tax can be 
cmc.I and not a purchase tax. The inside dealer 

m. n I be re I ore. be taxed on bis purchases „ r if 

" " Us consumers in Ibe State 

,m,V '»■ <"> 'Ik- -les. Bengal Immunity 
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Co., Lid. v. State of Bihar. ILR 34 Pat 905: 
(1955) 6 STC 446: (1955) 2 SCR 603: (1955) SCJ 

672: 1955 SCA 1140: (1955) 2 MJLJ (SC) 168: (1955) 

Andhra WR (SC) 422: AIR 1955 SC 661 (710) 
(Pt X) (Pr 110). 1 

• Art. 286 and Sch. VII, List 2, Entry 54 — 

Tax on sale. 

If a sale or purchase takes place outside a State, 
the State Legislatures under the State 

List, have power to make laws with respect to 
tax on the sale or purchase of goods. On this 
general power Art. 286 places four restrictions, 
namely, that no law of a State shall impose or 
authorise the imposition of tax on the sale or 

purchase of goods when such sale or purchase 
takes place (1) oustide the State, (2) in the course 
ot import or export, (3) in the course of inter- 
state trade and commerce, and (4) in respect of 
essential commodities. State of Trav-Co v S V C. 
Factory, (1953) SCJ 471: (1953) 2 MLJ 123:* 66 
Mad LW 611: 1954 SCR 53: ILR (1954) TC 1: 
1954 SCA 1059: AIR 1953 SC 333 (352) (Pt E) 
(Pr 59). 

Art. 286 (1) and (2) — Scope and applicabill- 

ty. 

Clauses (1) and (2) of Art. 280 of the Constitu- 
tion are prohibitory clauses, laying down restric- 
tions on the power of a State Law to impose or 
authorise the imposition of a tax on sales or pur- 
chases of goods. Clause (1) inter alia restricts 
the power of a State law to impose a tax to such 
sales or purchases as do not take place outside the 
State. What are sales outside a State is laid down 
in the Explanation which forms part of Cl. (1) of 
Art. 286 of the Constitution. Such a sale or pur- 
chase cannot he taxed bv another State except 
the State in which the sale is deemed to have 
taken place because of the actual delivery of goods 
for consumption in that State. Clause (2) of Art. 
286 deals with another aspect: Under that clause 
all sales in the course of inter-State trade or com- 
merce are exempt from sales-tax except to the 
extent that Parliament may by law otherwise pro- 
vide. '1'his limitation on the power of a Stale 
law to impose tax on sales or purchases taking 
place in the course of inter-State trade or com- 
merce is a separate and distinct ban on imposition 
of tax apart from the ban imposed bv-Cl. (1) (a) 
of that Article. 

If either of the two limitations placed bv Cl. (1) 
or Cl. (2) of Art. 286 of the Constitution comes 
into play, the State Law cannot tax such a sale 
or purchase. 

If the imposition of tax is banned under Cl. (1) 
(a), it is immaterial whether the imposition of 
that tax is or is not banned under Cl. (2) of Art. 
286. Even Cl. (1) (a) of Art. 286 deals with cases 
of inter-State trade and commerce and places a 
ban on taxation by State law of sales or pur- 
chases by all States other than the State in which, 
in such cases, the goods are actually delivered for 
consumption in that State. If this ban of Cl. (1) 
comes into operation, the non-applicability of the 
ban under Cl. (2) of Art. 286 becomes immaterial 
and the taxation of the sale bv the State law must 
be held to be void. AIR 1953 SC 252. Discussed and 
Rel on. ILR (1956) 1 All 107: 1955 All LJ 19: 

(1955) 6 STC 77: AIR 1955 All 99 (101, 102) 
(Pt A) , (Prs 3, 4). 

Art. 286 — Article applies to laws made sub- 
sequent to, as well as to laws existing prior to, 
commencement of Constitution. 

The language of Art. 286 makes it clear that 
the ban is imposed on every “law of the State” 
without making a distinction whether that law 
existed at the commencement of the Constitution 


or has been passed since the Constitution came 
into force. Wherever in the Constitution, it was 
intended that the ban should be only on future 
laws, the language used has specifically dealt with 
the making of a law by a State and the use of 
the word made in that connection for one form 
or the other has been brought in to make it clear 
that such provisions of the Constitution would 
govern only future laws. Where the words used 
are 'law of a State’ these words are comprehen- 
sive enough to cover existing laws as well as laws 
made after the commencement of the Constitution. 
ILR (1956) 1 All 107: 1955 All LJ 19: (1955) 6 
STC 77: AIR 1955 All 99 (103, 104) (Pt D) (Pr 7). 


Art. 286 — Whole of Art. 286 is imported 

into Explanation 2 to Section 2 (k), Hyderabad 
Sales Tax Act. See Sales Tax — Hyderabad General 
Sales Tax Act (XIV of 1950), Section 2 (k), Ex- 
planation 2. (1960) 1 Andh WR 145. 

Art. 286 — Scope — Section 22, Madras 

General Sales Tax Act — Explanation to section 
if can he read as explanation to definition of sale 
— Effect of Section 2 — Sales Tax Laws Valida- 
tion Act. See Sales Tax — Madras General Sales 
Tax Act (IX of 1939), Section 2 (h). AIR 1958 

AP 109 (DB). 

Art. 286 — Restrictions imposed on States’ 

power to impose tax on sales. 

Article 286 puts various restrictions upon the 
competence of the State Legislature to impose tax 
on the sale or purchase of goods. The first restric- 
tion is that it cannpt tax a sale or purchase which 
takes place outside the State. It cannot tax a sale 
or purchase where goods are delivered for con- 
sumption outside the State. Further, it cannot 
tax sales or purchases, even though thev may be 
inside the State, if the sales or purchases are in 
the course of the import of the goods into, or 
export of the goods out of, the territory of India. 
Finally, it cannot tax sales or purchases, even 
though they may have taken place inside the State, 
if the sales or purchases are in the course of inter- 
state trade or commerce. 55 Bom LR 246 : 1953-4 
STC 10 (DB). 

I Reversed on another point in AIR 1953 SC 
252 which itself was Overruled in AIR 1955 SC 
661.1 


Arts. 286 and 226 — Retrospective effect. 

Article 286 of the Constitution of India cannot 
afTect the levy or collection of tax in respect ot the 
periods before the date on which the Constitution 
came into force. It is not possible to exercise tic 
powers under Art. 226 to examine the correctness 
of the orders of assessment in respect ot pre-Uon- 
stitulion period. The Press Note issued by e 
Government of Madras on 9th January, 
relates solely to cases of sales-tax in respect oi 
transactions after the date ot the ConstiUiUon. 
mr, 9 Ker LJ 780: (1959) 10 STC 422 : 1959 Ker DT 
930: 1959 Ker LR 1030: AIR 1900 Ker 138 (13JJ 


r 2). 

-Art 280 — Arlirle does not mean that the 
ivers of Part C Slates legislature are ieft im- 
itructed See Ibid, Art. 210 (4). AIR 

dh Pra 11 (DB). 

-Arts. 280 and 204 (b) (before Constitution 

venth Amendment) Act of 1956) \ r ' t ' C,, 80 

erpretalion - Word ‘State used n Art. 
st be read otherwise than as limiti d *. 

S f b ) _ Art. 286 applies to Part C States also 

* 1951 Vin Pra 8 and 1957 AC 43b ant 

() PC 114 and AIR I960 SC 9;l an d A lR R ** £ 

661 and 1940 AC 613 and ( 18911 S b L j 
i iioifii 9 Alt ER 995, Rel. on. 19ba JaD 
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MPLJ 836= UIXU) 15 STC 841: AIR 1963 
Madb Pra 11 (14) (P| A) (Prs 9, 10) (DB). 

-—Art. 286 — Madras General Sales Tax 

(Turnover and Assessment) Rules (19391, Rule 1G 
(1) I aimers entering into contracts with foreign 
buyers — Delivering bills of lading to banks — 
Tax is on last purchaser in the State — Dealer 
held properly taxed — Article 28G held not ap- 
plicable. See Sales Tax — Madras General Sales 
lax ( 1 urn over and Assessment) Rules (1939), Rule 
16 (1). 75 Mad LW 128. 

ArC 286 (2) — Power of Parliament to legis- 
late retrospectively. Sec ibid. Art 245 AIR 1957 
Mad 368 (DB). 

Art. 2S6 — Scope. See Sales-lax — Madras 
General Sales-tax Act (IX of 1939). Section 12 B 

AIR 1955 NUC (.Mad) 1562 (DB). 

Art. 286 — Scope and applicability. See Sales- 
lax — Madras General Sales-tax Act (IX of 1939) 

AIR 1954 Mad 1030. 

Art. 286 — Retrospective effect. 

Article 286 cannot alTert assessments made in 
respect of period prior to 26-1-1950, i.e., the date 
°i commencement of the Constitution. (1955) 

<» STC 47: 67 MLW 647: AIR 1954 Mad 1030 (1038) 
(Pt II) (Pr 29). 

Art. 286 (1) (a) — Sale to foreign purchasers 
before Constitution — Asscssnbilitv to tax. See 
Sales-tax — Madras General Sales-tax Act (XXV 
ot 1947), S. G. AIR 1954 Mad 1029 (DR). 

- Art. 286 (1) (b) — Retrospective operation. 
See Ibid, Preamble. AIR 1955 Nag 99 (DR). 

?* r, ‘ — Orissa Sales Tax Act (XIV of 

19b), S. , — Sales Tax — Exemption — Govern- 
ment lias power to exempt — Rut it can he used 
only where dealer is liable to tax and not other- 
wise. See Sales lax — Orissa Sales Tax Act 
( XIV of 1947), S. 7. AIR 1965 Orissa 190 (DR). 

Arts. 286, 246 (3) and Scb. 7. List 2. Entrv 

r>4 " _Govt. of India Act (1935), S. 100 (3) and 
Sell. / List 2 Entry 48 — “For a province or 
anv part thereof”. See Government of India 
Ad (19351, S. 100 (3). AIR 1956 Patna 92. 

Art. 286 — Retrospective elTeot — (Sales Tax — 

Bihar Sales Tax Act (XIX of 1947), Ss. 2(g) and 

4). 

Art. 286 of the Constitution has no retrospec- 
tive force. The Article does not alTcct transac- 
lions which are past and closed. The liability to 
pay sales tax is created bv the charging sections 
and the assessment order only quantifies ttie lia- 
bility which has already been created bv the 
charging sections. 

W here the Sales tax officer had made orders 
ot assessment on 22nd July, 1949, and 24th Sept- 
ember. 1949, for (lie two periods in dispute the 
tact that the Commissioner of Chotanagpur dis- 
posed ot the appeals preferred bv the assosscc on 
29lh Api it, 1950, alter the Constitution had come 
into force was not a material circumstance. The 
assessments of sales tax upon the assessee under 
8. 4 (1) read with S. 2 (g), Bihar Sales Tax Act were 
legally valid and the Commissioner of Chota- 
nagpur was not hound to decide the appeal ac- 
cording to Art. 286 of the Constitution. AIR 1918 
PC 118 and AIR 1947 FC 32, Foil (1956) 7 
STC 158: 34 Pal 1183: AIR 1956 Pat 92 (99, 100) 

(Pt G) (Pr 17) (I)B). 

—-Ail. 286 — Applicability to Part C Slates — 
Sale outside the Stale — (Sales Tax — Vindhva 
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enact Art. 28G (I) (a) are equally applicable ta 
Part C Slates. It must, therefore he held that 
the context of Art. 28G (1) requires that the word 
State used in it should include Part C States. 

' here sales-tax was assessed on the applicant 
by the State under the V. P. Sales Tax Ordinance 
'1949., on sales which had taken place outside 
the State and the goods were, thereafter exported 
trom the State tor consumption in another State: 

Held, that the State shall not recover the sales- 
tax lrorn the applicant on goods sold outside the 
State within the meaning of Art 286 (1) (a) of 
the Constitution. AIR 1955 SC 661. Foil AIR 
1956 Yin-Pra 46 (48) (Pt Q (Prs 9. 10). 

3. Interpretation of the Article. 

® (2) Hardship — Cardinal rule 

of mitigating hardship should not he discarded 
when Constitution itself has expressly provided 
lor another authority, more competent to evalu- 
ate correct position to do the necdlul — (Civil 

. (1908i. , n — ' ^ c Sce Interpretation of 

Statutes. AIR 19oo SC 661. 

— Art 2SG — C. P and Bcrar Sales Tax Act 
II J S 1 (ai, Ex pi. II, as il stood in post-Cons- 
titu lion period — Sale — Explanation does not 
conflict with Art 286 of the Constitution See 

S r e .o - X T £• P anrI Bcrar Sales Tax Act (21 

Of 194/1, S. 2 let. AIR 1902 Madli Pra 225. 

- -Art. 280 — Purchase of old cold ornaments by 

dealer earning on sarafa business, for comer- 

s°o bull ‘. on ~ Whether ‘purchase’ within 
f* 5 (, b.— Conversion, it amounts to 'manufac- 
ture as used in S 2(ff). See Sales Tax ~ 
East I un i ah General Sales Tax Act (XLVI nf 
1948), S. 2 (ff). AIR 1963 Punj 28 (DR) 

--Arts. 280 and 308 - ‘Stale’ - Meaning of. 

W °rds State in these articles must he deemed 

(5, l (Vl U E) (pfiaK StatC - AIR 1956 V,n Pra 1 

4. Clause (1). 

- Art 286 (!) — Assam Sales Tax Act — Collec- 
tion of tax under In conflict with Article — Deter- 

‘"Tmn l ? r J°, r ri ? h,S and obligations prior to 
/yiv »° -( 3 * S i es « , ? x Assam Sales Tax Acl 

Where the provisions of the first clause to Art 
28t, were in conflict with the scheme under which 

Sak‘s S i' v S v^ eS |l" erC Col , leclcd un,lcr ,llc Assam 

, Ulcre c:m be no doubt that to that 
extent the clause in the Constitution would pre- 

xml as and from the date of the Constitution But 

for determination ot rights and obligations in- 

curred prior t° 26M-1950, the Explanation to 

i ; 7 (1 -; I W|1 l , )C ti,kcn lo stand on the statute 
hook and treated as good law. The said Explana- 
tion was not void from its very inception’ ()„ 
account ot its repugnance to Art. 286 of’ the 
Constitution it has become ineffeciual and nuga- 
tory with ellcet from 26 1-1950 AIR 1056 
«6 (70, 71. 72) (Pt R) (Prs 11,14) (DB) 


Art. 286 — Sales — Meaning 

n • 


- . » imiimi 

1 muesli Sales Tax Ordinance (1949), S. 2 (g), 
I- x p 1 . 2). 

The reasons which impelled the Parliament to 


3 lie term Sale has been used in Art M 86 (1) 
in the sense of transaction of sale and what is 
emphasised hv Art. 286 ( 1 ) is not the aspect of 
passing ot property but the aspect of the Iran- 
sac I mil ot sale which consists of various in-redi- 
enb. ( .»3) Go Rom LR 246: (1953) 4 STC 10 mm 

l Reversed mi another point in AIR 1953 SC >52 
H i] 1 1,SC 1 NV,S Overruled »n AIR 1055 SC 

Art. 286 — Sale of unascertained goods 


T. Me held passed to the buyers at the point of 
delivery ot the goods. See Sale of (; 0( >ds Arl 
(1930 , S. 2 (14). AIR 1961 Mad 216 (DB) A 1 
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5. Clause (1) (a). 

• ~Art. 286 (1) (a) — Outside Sale — Goods 
within State — Sale by auction outside State — 
Sale held outside State. See (Kerala) General Sales 
Tax Act (XI of 1125 ME) (1950), S 2 (j), 
Expl. (2). AIR 1965 SC 161. 

• Art. 286 (1) (a) and (b) — Bengal Motor 

Spirit Sales Taxation (Second Amendment) Act 
(32 of 1954), S. 2 (a) (i) — Aviation spirit sold 
in Stale to foreign bound aircraft can be taxed — 
It is ‘inside sale’ — Article 286 (1) (a) and (b) of 
the Constitution do not apply. See Sales Tax — 
Bengal Motor Spirit Sales Taxation (Second Am- 
endment) Act (XXXII of 1954), S 2 (a) AIR 
1961 SC 315. 

• Art. 286 — Goods delivered for consumption 

outside State — Assessee belonging to erstwhile 
feudatory State — Notification under S. 4 (1). 
Bihar Sales Tax Act — Validity — Assessment for 
prc-Constitution and post-Constitution period — 
Validity of assessment orders — (Sales Tax — 
Orissa Sales Tax Act (XiV of 1947). Ss. 4 (1) and 
(2) and 30 (1) (a) (i)). 

Held, on facts (1) that even on the Bengal Im- 
munity decision, AIR 1955 SC 661. the asses- 
sments for the posl-Conslitution period were hit 
bv Cl. 1 (a) of Art. 286 as also S. 30 (1) (a) 
(i) of the Sales Tax Act and were rightly held to 
be without jurisdiction. (2) that the assessment 
orders for t lie two pre Constitution quarters were 
valid. 

Per S. R. Das. C. J. and Venkatarama Aiyar, 
J. : — By the notification issued under S. 4 ( 1 ) of 
t he Sales fax Act the Government of Orissa pro- 
perly exercised its powers under sub-S. (i) in so 
far as it appointed March 31. 1949, as the date, 
but it exceeded its powers bv proceeding to say 
that all dealers whose gross turnover during the 
year ending March 31, 1949, exceeded Rs. 5.000 
should be liable to pay tax under the Act. This 
part of the notification clearly ran counter to 
the subsection itself, lor under that sub-section 
it is only those dealers whose gross turnover ex- 
reeded Rs. 5,000 ‘during the year immediately 
preceding the commencement of this Act' that 
became liable to pay the lax. The notification, in 
so far as it appointed the dale was valid and the 
rest of the notification was invalid. The result 
is that dealers can be properly brought to charge 
under the appropriate part of the charging 
section . 

Per S. K. Das and Bose, JJ. : — For a liability 
to arise under sub-S. (1) of S. 4. the issue of a 
notification is an essential prerequisite, and un- 
less the notification complies with the require- 
ments of the sub-section, no liability to lax can 
arise under it. The invalid part ol the notifica- 
tion could not be separated from the valid part 
and therefore, no dealer was liable to pay tax 
under S. 1 (1); but ail requirements of S. 4(2) 
having been fulfilled in the case, the two assess- 
ment orders for the pre-Constilulion period were 
validly made under that sub-section. Sales Tax 
Officer, Cuttack v. M/s. B. C. Patel & Co., (1958) 

9 STC 467: (1958) SCJ 1696: 1959 SCR 520: AIR 
1958 SC 643 (645, 646, 647, 649, 650, 653, 655) 
(Pis 5: G; 8? 14; 16: 26. 33. 34). 

9 Arts. 286 (1) (a) and 372 — It continues to 

be in force to the extent it does not contravene 
any provision ot Constitution — Provision per- 
mitting Slate to lax sales, which under Art. 286 
(1) (a) must he deemed to take place outside 

Stale, has become void. See Sales Tax — U. P. 
Sales Tax Act (15 of 1948). 1955 All LJ 19: ILR 
(1956) 1 All 107: 1955-6 STC 77: AIR 1955 All 
99 (103, 104) (PI F) (Pr 7). 


Arts. 286 (1) (a) and 226 — Order impos- 

ing sales tax in contravention of Art. 286 (1) (a) 

— Order quashed under Art. 226. See Ibid, Art 
226. AIR 1955 All 99. 

• Arl. 286 (1) (a) — Practice — Assessees be- 

ing under misapprehension as to onus under Art. 
-86 (1) (a) of the Constitution failed to adduce 
evidence — Fresh opportunity must be given to 
them. AIR 1961 A. P. 86 (FB). 

Art. 286 (1) (a) — Sales Tax — Madras Gen- 
eral Sales Tax Act (9 of 1939) (as applied to 
Andhra Pradesh), Ss. 3, 18 — Sale of goods out- 
side Stale for consumption — Not liable to tax 

— Tax paid is under mistake of law — Suit 

against Slate for its recovery lies under S. 72, 
Contract Act — Limitation starts from date of 
final assessment — S. 18 not applicable to such 
suit. See Sales Tax — Madras General Sales Tax 
Act (9 of 1939) (As applied to Andhra Pradesh), 
S. 3. (1960) 11 STC 460 (Andhra Pra). 

Arts. 286 (1) (a), 286 (2), 286 (1) (a). Ex- 
planation (before Sixth Amendment in 1956) 
Inter-State trade or commerce — Essentials — 
Explanation sale and sale under Art. 286 (2) — 

Distinction — Explanation sales are inside sales 
in spile of movement of goods from one State to 
another — Particular transaction whether an ex- 
planation sale — Is a question to be determined 
on its facts — Law as to sales tax on inter-State 
trade or commerce — History traced — Bengal 
Finance (Sales Tax) Act (VI of 1941), S. 2 (£). 
Explanation (2) (Before its amendment in 1959), 


The essential characteristic of inter-State trade 
r commerce consists in the movement of goods 
rom one State to another across the border. This 
haracteristic of sale in course of inter-State, 
rade or commerce is also emphasised in the 
lenlral Sales Tax Act, 1956. Doubt may still 
rise whether the scope of Art. 286 (2) and the 
Explanation to Art. 286 (1) (a) of the Constitution 
verlap each other. Under the Explanation sales 
Iso tiiere may be movement of goods across the 
order from one Stale to another, yet the fictional 
nt side situs of sale takes them out of the cate- 
ory of sales and converts them into sales with- 
» the taxing State. The position, therefore, is 
lat if the transaction falls within the notional 
(Tinilion of sale as in the Explanation to Art. 
86 (1), it does not fall within Art. 286 (1) (a* 

nd if the transaction, being an Explanation Sale 
to he deemed to be sale inside the taxing 
»le, there happens to he no sale or purchase in 
course of inter-State trade or commerce, witn- 
Art. 286 (2) : AIR 1961 SC 347. Rel. on. 

The question whether a particular transaction 
Is within the category of Explanation Sales or 
thin the category of inter-State trade or com* 
irce or within the category of sales outside me 
sin g State is a question of fact to he objective- 
ascertained on evidence in each case and can- 

t be determined on abstraction of 
,1c 68 Cal WN 1 : AIR 1964 Cal 4/7 (483 to 

5) (Prs 31, 32, 34). 

—Art. 286 (as I! was prior lo its amendment in 

")0) — Sale in course of Inter-Slate ,ra( f.., 111 ! 1 
mnicrce — Tests laid down lo satisfy conditions 
— Sales Tax — Bengal Finance (Sales Taxi 

I (6 of 1941). S. 5. 

In explaining the unamended Art. 286 of 
nslilulion the Supreme Court has laid 
■ following tests in order to satisfy he 1 , 

ns ol sale in course of inter-State trade and 
mmrrrc, namely, (a) the transaction must 
movement of goods across Jin 


i inn is to be inter state m 


which as 


CONSTITUTION OF INDIA (1950), Art. 286, Note 5 
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a direct result of such sale goods are delivered 
lor consumption into another State; and (el 
there must he a sale of goods and the contract of 
sale must involve transport of goods from one 
State to another under the contract of sale AIR 
1955 SC 6(31 and 765 and 786, Rel. on. 

On the question when a sale or purchase takes 

ii Ce o2 ,S M l e ,he State ’ ' v »thin the meaning of 
Art .86 (ll (a), it has been held that the kcv 

0 the problem is afforded bv two indications, in 

«A r t , cIe > itself ; (1) the opening words of Art. 

, 111 which speak ot a sale or purchase taking 

p ace and (2) the non-obstantc clause in the Ex- 
planation which refers to the general law relat- 
ing to sale ot goods under which property in 
the goods has. by reason of such sale or pur- 
chase, passed in another Slate’. These two lo- 
gether indicate that it is t lie passing o| properl v 
within the Slate, that is intended to he fastened 
on, tor the purpose of determining, whether the 
sale in question is ‘inside’ or outside’ the State, 
mid, there! ore. subject to the operation of the 
Explanation that Stale in which propertv passes 
would be the onlv Stale which would have the 
power to lew a tax on the sale. Where the 
propertv in the goods passes within a State as a 
direct result ot the sale, the sale transaction is 
not outside the State for t lie purpose of Art. 286 
tl' lal. unless the Explanation operates. The 
power of the Stale to impose the tax might still 
not be available unless the transaction in ques- 
tion is un nil ec led by the oilier bans imposed 
under sub els. m ||,I. (2) and i3) of \rt 286 
AIK 1961 SC 347, Foil. * “ ’ 

Held, taking the nature of the transaction and 
th'* pr< liminaries necessary for the sale and pur- 
< base ot cements, that the sale occasioned move- 
ment ot goods from one State to another, and 
also, regard being had to mode of delivers - agreed 
upon the transactions amounted to “non explana- 
tion sales. (’03) 07 Cal \VN 323. 

— Art. 280 (1) (a) — Sale of railway wagons in 
N\est Bengal — Delivery in West Bengal — if 
liable to sales lax in West Bengal — (Sales Tux— 

Uest Bengal Finance (Sales Tax) Act (VI of 1941). 

o. 4). 

1 nder the general law. the place of sale of 

goods lor purposes ot taxability to sales lax is 
j. where the goods are situated at tin* 

time ol sale, i.e. at the time when the properly 
m the goods passed. 

In this case at the time of the contract of sale 
ol the railway wagons, the wagons were not spe- 
nhr or ascertained. They were subsequently 
manufactured and were appropriated to the con* 
]‘ :I< 1 s, de. At the time ol such appropriation 
the wagons were located in the State of West 
Bengal. 1 he property in the goods passed to the 
western Kailway within the Slate of West 

Bengal. 

Meld. (li that for purposes of taxability the 
•sale took place in the State of West Bengal; (2i 
that even though the goods were meant for con- 
sumption in several States, vet consumption not 
being an ingredient ol sale, it could not be said 
tbat the sale look place in any of the Stale 
where the consumption was to take place; (3) 

[ bat but for Art. 286 (ll (a) the State ot West 
Bengal bad undoubted power to tax t he sales and 
[he seller reiving upon the restriction imposed 
b\ Ail. 2Sn /it (a) had failed to establish that 
i suU ‘ *°ok place outside the Slate of West Bcn- 
f :,l: 1 ,,Klt 1,10 levy of the tax on the sales had 

he«n \ a belated bv the Sales Tax laws Validation 
;. M - <' v «n though such sales were sales in 

norm TV’.* in,Pr S,il,p commeree. ILK 

f «S0: ( I960) 11 STC 47: AIR I960 
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2tl (DB)^ 27 ’ 428> fPl D) (Pn 10 ‘ ,7 ’ 20, 

7TT A !}- 0rder for wagons accepted In 

Calc lit la Wagons (o be delivered in company’^ 

work siding in West Bengal - Payment to be 
made in Calcutta — Wagon meant for railway 
s tuateel wholly outside W est Bengal — Sale — 
M liable to sales lax In Bengal — (Sales Tax — 
Sales lax Laws \alidation Act (1956), S. 2) — 

*!l s ; ax Bengal Finance (Sales Tax) Act (VI 
ol 1941), Ss. 2 (g) and 27). 

HoM. on loots ,11 Unit the sale in the case was 
not an outside sale as contemplated bv Art 286 
HI UU because it could not be said that the 
wagons were delivered outside West Bengal lor 
' onsumphon and as delivery was within 
West Bengal. the sale could not be called 
an explanation sale'. (2/ tbat. as the 
I-'’" r;,< 1 cojileniplated that the rolling stock would 
be moved beyond the boundaries of the Stale the 
■ ansacbon eonsbtuted an inter-Stale and not an 
inti a-Stalc trade or commerce and, as mi. b would 

•*Afi ° i > >C< 7 u,ldei ' llle Provisions of Art 

-86 . .. but the sale being within the particular 
period covered bv the Sales Tax Laws Vilid ,- 
bon Act whirl, removed the ban imposed bv S 
-/ the Sacs lax Act on the power ol taxation 

to hv P o i° i" U< ‘ Sal< ’' bower of the Stale 
to I., V"c-h sa e "as revived and. accord ingiv. the 
S.ilrs lax Authorities were within their rights in 
imposing sales Max upon the transact, on in .rue'- 

!.' ' ,n n ^J C „ 553: U,{ 198« < al 2.-, (27. 
39, 31, 32) (Pis l.>, 26, 27, 28). 

—Art. 286 — Scope — International or inter- 
State trade _ Bengal Excise An _ Effect „f 

Lal 203. S< ‘ Llsl -' Kn,rv AIK 1958 

— -Arl. 286 (I) (a) _ Outside and inside sale— 

oo.-Connn Act ,XI Of H52b ( i LonsuK: 

v- Ve? K r ,u ; T " x -v< » ,xi of 

llii.' ‘ L ’ S ' 2 1 ’ LXp • "• ,LR 2 Ivor 

{Reversed in AIR 1965 SC 101 .1 

l.idls Is Vonsn'nption' will, hi Arl. 286 ('l7°(a) f - 

dJs C no?olT*d Art h 2 M' ( li (nlVbr ‘r'' V'/ 7 ' 

on n I b a ground. 1 ' 1 ' 1 ' 

4fdp: rt ^ b c ,7* 

Seel ion I (G) cannot also be >.i i 
ground that the price pud for ‘it, d '!" ,he 
good- has been included as pa,, 

«>t I lie iisxessee when the i lll . lf i |nt ' r 

°ut>i«le the limits of "the Stale <ie " ,,a,rhc(1 f()r 
‘ hiMon, the incidence of I tx ition ’i f M,c 1 ,n ' 

lo 1,1 altered from tax levied'on -ale 'lo P x T'^'l 
mi purchase. ]{ only nres, rilww . Ki.x levied 
Jiscert .lining the sales t-.\ , N , a ,n ythod of 

been purchased ) or sale ’within"' “.‘h S ,m< h ,,; ' Ve 
Male and then have bee. I n , ol ,,I(? 
outside the Stale 19', 7 s sTr -- S * P 1()r sale, 

1962 MPC 216: 190* WPI S ] ? I 1 .*,? 11 * HH - «n. 

--AM. 286 (1) fa) (as amende, • m ' 

Contrai. o. sale entered m Madras St.-de —Goods 
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CONSTITUTION OF INDIA (1950), Art. 286, Note 5 


delivered for consumption outside Madras State 
• — Madras Slate cannot tax such sale of goods — 
Art. 286 (1) (a) of Constitution applies. See Sales 
tax — Madras General Sales Tax Act (IX of 
1939), S. 3. (1965) 1 Mad LJ 282: (1964) 15 

STC 804 : ILR (1965) 1 Mad 503. 

Art. 286 (1) (a) — Ban under Article — Sales- 

tax — Madras General Sales Tax Act (IX of 1939), 
S. 3. 

Where the goods were delivered to buyers out- 
side the State for consumption in the delivery 
Slate the sale is an outside sale within the mean- 
ing of Art. 286 (1) (a) of the Constitution; 
the ban under Art. 286 (1) (a) would operate and 
it would render the sale not liable to tax in 
the State (1964) 15 STC 807 : (1965) 1 Mad 
LJ 284. 


Art. 286 (1) (a) — Goods delivered to buyers 

outside the Madras Slate for consumption in the 
delivery State — Not liable to Madras Sales Tax 
levy. 

Where goods are delivered to buyers outside 
the State of Madras for consumption in the deli- 
very State it would suffice to attract the ban 
under Art. 286 (1) (a) of the Constitution and 
render them not liable to tax in the Madras 
State. Merely because the goods were in the 
Madras State at the time of sale it cannot be 
said that Explanation (2) to S. 2 (h) of the 
Madras Sales Tax Act of 1939 will be attracted 
and make such sales taxable in the Madras State. 
(1965) 1 MLJ 284: (1964) 15 STC 807. 

Art. 286 (1) (a) — Ban on State's power to 

fix sales where goods are delivered outside the 
Madras State for consumption in delivery State 

— Scope. 

Where the actual deliveries of goods were 
made outside the Madras State, and the goods 
besides being delivered to places outside the 
Madras State were also intended for consump- 
tion in the delivery States the ban provided in 
Art. 286 (1) (a) of Constitution prohibiting a 
Slate from taxing a sale which took place outside 
the State, would apply. (1965) 1 MLJ 282 : ILR 
(1965) 1 Mad 503 : (1964) 15 STC 804. 

Art. 286 — Madras General Sales Tax Act 

(1939), S. 3 — Transaction held did not take 
place in the Stale of Madras. See Sales Tax — 
Madras General Sales Tax Ac l (9 of 1939), S. 3. 

AIR 1957 Mad 762. 

Art. 286 (1) (a) — Inter-State sales before 

31st March, 1951 — Assessabilitv to tax. See 
Salcs-tax — Madras General Sales Tax Act (XXV 
of 1947), S 22. AIR 1955 NUC (Mad) 1561 
(DB). 

Art. 286 (1) — Cout ract for sale of bamboos 

bv dealer in Orissa — Goods booked from station 
in Orissa in name of buyer as consigner for de- 
livery to third party outside Orissa — Part pay- 
ment of price to be made on delivery of railway 
receipt — Ownership in goods whether passed in 
Orissa — Sales whether completed in Orissa so 
as to come within taxing power of Orissa State 

— Burden of proof. See Sales Tax — Orissa 
Sales Tax Ad (XIV of 1917), S. 2 (g). ILR 
(1961) Cut 571. 

Art. 286 — Sales effected in Punjab Slate oc- 
casioning movement of goods sold to Stale of 
Jammu & Kashmir — Sales held inter-State sales 
and liable to Central Sales-tax — Imposition of tax 
held not violative of Art. 286. See Sales Tax — 
Central Sales Tax Act (1956), (bet ore its amend- 
ment bv Amending Act 5 of 1958), S. 1 (2). 
41965) 67 Pun LR 891. 


Art. 286 (1) (a) — Scope. 


If the sales are outside the Stale so as to bring 
the case within the ambit of Cl. (a) of Art. 286 
(1) or even if the sales are not outside the State 
but within, nevertheless for the purpose of con- 
sumption in another State in India so as to bring 
the case within the ambit of the explanation to 
Art. 286 (1), the sales would be immune from 
assessment to sales-tax. 1953 Ker LT 441 : AIR 
1953 Trav-Co 556 (557) (Pr 1). 

6. Clause (1) (a), 

Explanation — Before Constitution 
(Sixth Amendment) Act, 1956. 

Art. 286(1), Expl. — Goods delivered out- 


side State of Andhra for purpose of consumption 
in State in which goods are delivered — Andhra 
State has no right to tax such sales in view of 
Explanation to Article 286 (1) of Constitution 

— Expression 'actually delivered’ in Art. 
286 (1) (a) Expl. — Meaning — Goods held on 
facts of case, to have been delivered outside 
Andhra State — Andhra State held not entitled 
to levy sales tax on them — S. 39 (1), Sale of 
Goods Act held inapplicable. See Madras Gene- 
ral Sales Tax Act (IX of 1939), S. 3. AIR 1966 
SC 376. 

Art. 286 — Explanation — Delivery within 


State Railway Receipts against payment for goods 
consigned to places outside the State for consump- 
tion outside the State — If goods can be deem- 
ed to be Actually delivered' within the State 
authorising levy of Sales-tax — Sale of Goods 
Act (III of 1930), S. 39 — Applicability. 

No doubt under section 39 of the Sale of 
Goods Act where, in pursuance of a contract of 
sale, the seller is authorised to send the goods to 
the buyer delivery of the goods to a carrier for 
the purpose of transmission to the buyer, is 
prima facie deemed to be delivery’ of the goods 
to the buyer. But that provision will not make 
mere delivery of the railway receipts represent- 
ing title to the goods ‘actual delivery of goods 
for the purpose of Art. 286 of the Constitution 
The rule contained in S. 39 (1) of the Sale of 
Goods Act raises a prima facie inference that the 
goods have been delivered if the conditions pres- 
cribed thereby are satisfied, it has no applica- 
tion in dealing with a constitutional provision 
which while imposing a restriction upon the legis- 
lative power of the States entrusts exclusive power 
to levy sales-tax to the State in which the goods 
have been actually delivered for the purpose or 
consumption. M/s. Shree Bajarang Jute { 

Ltd v The State of Andhra Pradesh, * 

SCJ 540: (1964 ) 2 Mad LJ (SC) 122 s (1964) 2 
Andb \YR (SC) 122: (1964) 15 STC 430 : ( 19W 
1 SCWR 405 : (1964) 6 SCR 691: AIR 1966 SL 
376 (379, 380) (Prs 7, 8, 9, 10). 

• Art. 286 (1) (a). Expl. — Scope of «P ,an ^‘ 

tion — Auction sale of full lots of tea by sam- 

ples at place X in Madras State —Money accept- 
ed and delivery order handed over to buyers ; a 
X — Merc physical delivery of tea taken at Plaj* 

Y in Travancore-Cochin State — Tea sent s , 
other parts of India or exported ouls'dc 
amounts to an outside sale and not taxable 
T. C. Act — Explanation not applicable ^aie 

of Goods Act (1930), Ss H 2 (14) • 

General Sales Tax Act (XI of 11 2o), S. 3. 

The Explanation to Art. 286 (!) of the Cons- 
titulion, creates a fiction as between C »« » 

of the latter. 


CONSTITUTION OF INDIA (1950), Art. 286, Note 6 


Where the nature and procedure of sales of 
teas was this, that the teas stored in the godowns 
at Willingdon Island which was in the State of 
Travancore-Cochin, and samples of those teas, 
-etc., were taken to Fort Cochin which at the 
relevant time was in the State of Madras. Bv 
the samples the teas were sold bv public auction 
in lots, some were purchased in their entirety and 
others in parts and after the consideration money 
was paid at Fort Cochin, delivery orders were 
given to the buyers addressed to the godown- 
keepers at Willingdon Island and actual delivery 
of tea was taken there. These teas were then sent 
out 1 rom Willingdon Island for consumption 
-either in other parts of India or were exported 
out of India. 

Held, that as regards the sales of teas in full 
tots the goods being specilicd goods the property 
in them passed to the buyer under S. 04 of the 
Sale ot Goods Act as soon as the oiler was ac- 
cepted on fall of the hammer at Fort Cochin in 
the State of Madras and therefore, the only State 
which would have the power to levy a tax on 
such sale would be the State of Madras and so 
iar as I'ravancore-Cochin was concerned the sale 
would he an outside sale. AIR 1901 SC 347, Foil. 
(2) Apart from that money was paid there and 
the delivery order was also received there even 
though the actual physical delivery of goods was 
made at Willingdon Island in the State of Tra- 
vancore-Cochin. The fiction created by the Ex- 
planation to Art. 280 (1) (a) was inapplicable 
because there was no delivery as a direct result 
ol sale tor the purpose of consumption in any 
particular State. ILK 1900 Ker 1395. Reversed. 

1 3) That the same consideration applied to the 
goods which were exported outside India from 
Willingdon Island and they also could not be said 
to be sales inside the State of Travancore-Cochin. 
I homas & Co. Ltd. v. Deputy Commissioner of 
Agricultural I. T. and S. T. Trivandrum, 1963 
Ker LJ 015: (1963) Ker LT 1064: (1963) 

1 SCWK 410: (1964) 1 SCJ 373: (1963) Supp 2 
SCR 608: (1963) 14 STC 363: AIR 1964 SC 569 
(571, 572) (Prs 9, 10, 11). 

• Art. 286 (1) (a), Expin. (as it was before 

1956) — Applicability — Contract of sale — De- 
livery effeeled in Stale of Travaueore-Cochln to 
ultimate consumer — Travaneore-Coeliin General 
Sales lax Aet (1125), S. 6 — Notitication under, 
dated 5th February, 1954. 

Held, on facts (1) that the sale fell within the 
Explanation to Art. 280 (1) (a) of I lie Constitu- 
tion, since the delivery was to the ultimate con- 
sumer who was to use the goods for his own pur- 
pose and not for re-export. 

(2) That the assessee company was entitled to 
tax exemption granted by the Notification dated 
5th February, 1954 which was and must be deem- 
ed to be one issued under S. 6 (II. Travancore- 
Cochin General Sales Tax Act, 1125. ns the tran- 
sactions in question fell within the aforesaid noti- 
fication. That notification was specially design- 
ed to afTord relief to cases of non-resident deal- 
ers engaged in inter ■-Stale transactions which 

were held to he inter State transactions by rea- 
son ol the application ol the Explanation to Art. 
286(1) (a) to such sales bv the decision of Supre- 
me Court in the Foiled Motors case. AIR 1953 
SC 252: Judgment ot the Travancore-Cochin High 
Court in O. P. No. 191 of 1955, dated 10th Sept- 
ember, 1956. alTirmed but on a ditferent ground 
Stales of Kerala v. Cochin Coal Co., Ltd, 1961 
Ker LJ 405: (1961) 2 SCJ 20: (1961) 2 SCR 219: 
(1961) 12 STC 1: AIR 1961 SC 408 (411, 412) 

(PI If) (Prs 6, 7, 9). 

[Vol. A.} Fn. D. 93. 
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(Explanation to Cl. (1) omitted by the Cons- 
titution Sixth (Amendment) Act, 1956.). 


Arl. 286 — Scope — Exemption from lia- 

f A mil' (-ol I .. . 1 . fill a , a . 


- - - ^ v/l l 1 IV 

deals with, what 
sales'. That 
deal with cases 
not satisfy the 


. ... ■ irom lia- 

bility to pay sules-lax under Bihar Sales Tax Aet. 

The decision in State of Bombay v. United 
Motors (India) Ltd., AIR 1953 SC 252, explains 
the scope ol the Explanation to Art. 286 (1) and 

might be termed, ‘Explanation 
decision, however, does not 
where the sale in question does 
... - - requirements of the Explanation 

leading to the fixation of the fictional situs of 
the sale determining the State by which the tax 
might be levied. Whether anv and, it so, which 
is the Stale which can lew a tax on a sale, not 

covered by the Explanation, is not dealt with bv 
that decision at all. 

The appellants contended that the sales of goods 
delivered lor consumption outside the Stale of 
Rihar which involved a tax liability were made 
up of two types ol transactions: (a) those in 
which the goods thus delivered were tor consump- 
tion in the State of first delivery or first destina- 
tion; and (b) those in which the goods thus de- 
livered were for consumption, not in the State of 
first delivery but in other States and claimed that 
on the proper construction of Arl 286 |i, and 
(2) they were entitled to have both these types 
ol sales excluded from their taxable turnover un- 
der the Bihar Sales Tax Act. 

Held, <ii that sales of type (a) would be exem- 
pt Irom the levy of tax under the Rihar Sales- 
lax Act by reason of their being 'inside' sales 

wilhin the State of delivery-rum-consumption and 

tliercl ore, being ‘outside’ sates qua the Stale of 
Bihar; 

(iil that sales of type (b) would he liable to 
the levy of tax in the Stale of Bihar and the 
tax levied on those sales would continue to he 
valid. Tobacco Manufacturers (India) Ltd. v 
Commr. ol Sales Tax, Bihar, Patna ILR 40 Pat 
2a9: (1962) 2 SC J 5 54: 1961 BUR 603: 1961 
MPC 545: (1961) 2 SCR 106: (1961) 12 STC 87 • 
AIR 1961 SC 402 (407, 408) (Pt B) (Prs 16, 17)! 

(a). Expl. (as it was before 


Art. 286 (1 


19, >6) — Bihar Sales Tax Act (MX of 1947). S. 4 
and S. 33 — Non-explanation sale — What Is out- 
side sale within meaning of Art. 286 (1) (a) slat- 
ed — Power of Stale to tax non-explanation sale 
where properly passes lo purchaser in the Stale. 

Where the terms of the Explanation to Art. 
286 til, as il stood before its amendment in 1956 

w'ere satisfied, interstate sales ware bv a fie lion 
deemed to he ‘inside’ the State of dclivcry-cum con- 
sumption and therefore, ‘outside’ all other States 
In such cases, therefore, only the State ‘inside* 
which the sale is deemed lo lake place bv virtue 
ol the Explanation, is exempt Irom the ban impos- 
ed by Art. 286 (1) (a). All other Slates would 
he subject to that ban in respect ol such sale 
AIR 1953 SC 252, Foil. 

Per Majority Where, however, the property 
m the goods passes within a State as a direct 
result ol the sale, the sale transaction is not out- 
side the State lor the purpose of Art 286 (ti ,•,) 
unless the Explanation operates. The opening 
words ot Cl. (i; and Explanation of Art 286 
indicate that il is the passing of property wftli- 
1,1 ,llr s,a,c “‘*'1 intended to he fastened upon 
forlhe purpose ol determining, whether the sale 
in question is inside or outside the State and 
I herd ore, subject to the ’ 

lanation, that Slate in 
would he the only Stale 
power to levy a lax on 
(Pat), Allirmed. 


* <1UU f 

operation ot (he Exp- 
whi. h property passes 
which would have the 
II9.J.S) <) STC 204 
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Per Shah and S. K. Das, JJ. : — By enacting 
that a tax shall not be imposed under the Bihar 
Sales lax Act when the sale takes place outside 
the State of Bihar in S. 33 (1) (a) (i) of that 
Act (which section is in terms similar to those of 
Art. 286 (1) of the Constitution) only the power 
to tax ‘Explanation Sales' which do not take 
place within the State of Bihar is taken away, but 
not the power to tax ‘non-Explanation sales' in 
which though under the general law of sale of 
goods the property passes outside the State, there 
exists between the taxing power of the State and 
the sale, a nexus as contemplated by the definition 
of sale in S. 2 (g). If the sale is one in which 
the goods have been delivered outside the State 
of Bihar, but not as a direct result of the sale 
or not for the purpose of consumption in the 
State of first delivery, the sale will not be cover- 
ed by the Explanation, and the right to tax the 
sale if arising otherwise uncles the Act reiving 
upon the territorial nexus, will not be impaired 
by the prohibition imposed by Cl. (1) (a) (i) 
of S. 33, India Copper Corporation Ltd. v State 
of Bihar, (1961) 2 SCR 276: ILK 40 Pat 302: 
(1961) 1 SCJ 457: (1961) 2 SCA 269: (1961) 12 
SIC 56: AIR 1961 SC 347 (351, 352, 354) (PI A) 
(Prs 9, 13, 23). 

• Art. 286 (1) (a), Explanation (as It was 

before 1956) — Delivery ot goods outside Stale 
for purpose of consumption — Exemption to 
sales-tax — Actual consumption need not be 
proved. (1958) 9 STC 204 (Pat), Reversed. India 
Copper Corporation, Ltd. v. State of Bihar, (1961) 

1 SCJ 457: (1961) 2 SCR 276: ILR 40 Pat 302: 
(1961) 2 SCA 269 : (1961) 12 STC 56: AIR 1961 
SC 347 (353) (Pt B) (Pr 16). 

• Art. 286 (1), Explanation (before amend- 

ment) — When can be invoked — ‘Inside sale’ — 
Explanation cannot be invoked. 

The ‘explanation’ can apply onlv if more than 
one State is involved in the same transaction. 
Where the purchaser buys goods in the taxing 
State for his own consumption, the test of an 
‘inside sale’ is satisfied when the property in the 
goods passes in the same State and all the ele- 
ments of the contract of sale also take place 
inside it. Where the property in the goods pass- 
es to a buyer who is also the ultimate consumer, 
the terms of the Explanation are themselves 
satisfied. Burmah Shell Oil Storage & Distribut- 
ing Co of India. Ltd. v Commercial Tax OtTiccr, 
(1961) 1 SCR 902 : (1960) 11 STC 764: AIR 1961 
SC 315 (322, 323) (Pt A) (Prs 22, 23). 

(Explanation to Cl. (1) omitted by the Consti- 
tution (Sixth Amendment) Act, 1950.) 

• Art. 286 (1), Explanation (as it was before 

1956) — Applicability — Conversion of raw 

tobacco by bidi manufacturers into bidl 

paths by removing stem and dust, for immediate 
use in bidi manufacture — There is consumption 
of I lie first commodity. 

The conversion of a commodity into a ditTerent 
commercial commodity by subjecting it to some 
processing, is consumption within the meaning of 
the Explanation to Art. 286 no less than the 
final act of user when no distinct commodity is 
being brought into existence but what was 

brought into existence is being used up. AIR 1953 
SC 333, Rel. on. M/s. Anwarkhan Mahboob Co. v. 
State of Bombay. (1901) 1 SCR 709 : (I960) 11 

STC 698 : AIR 1961 SC 213 (216, 217) (Pt B) 

(Prs 9, 10, 11). 

[Explanation to Cl. (1) omitted by the Constitu- 
tion Sixth (Amendment) Act, 1956.] 

• Art. 286 (1) (a) — Sales Tax Laws Validation 

Act (7 of 1956) — Sale falling under Explanation 


to Art. 286 (1) (a) — Inter-State sales-tax on — 
(Sales Tax — - Bihar Sales Tax Act (1947), S. 33) 
See Sales Tax Sales Tax Laws Validation Act 
(1956). AIR 1958 SC 903. 


~ Arl * 28 6 (1) (a) — Madras General Sales-tar 
Act, S. S2, Explanation (as applied to Andhra) 
— Whether imposes tax on inter-State sales* 
falling within Explanation to Art. 286 (1) (a) — 
Adaptation by President — Validity — Nexi as. 
basis of taxation — * Scope of Explanation to* 
S. 22 — Non obstante clause in S. 22 — Effect — 
Explanation to S. 22, if should be part of de- 
finition of ’‘sale” in S. 2 (h) — Vires of Explana- 
tion — (Interpretation of Statutes — Act to be 
n\ad as whole — Non obstante clause) — AIR 
1957 TC 300; AIR 1958 Andh Pra 109; 1956-7 
STC 731, (Trav-Co), Overruled. See Sales Tax- 
Madras General Sales Tax Act (as applied to- 
Andhra) (9 of 1939), S. 22, Expl. AIR 1958 SC 468, 

[This case was held in AIR 1961 Mys 3, to 
have been Overruled on another point in AIR 1959* 
SC 648.]. 

® Ar L 286 — Scope — Determination of turn- 
over — Sales outside State — Inclusion of. See 
Sales Tax — Travancore-Coehin General Sales- 
tax Act (XI of 1125 ME), S. 2 (j). AIR 1957 SC 
657. 


® Art. 286 (1) (a). Explanation — Good* 

manufactured in M. P. delivered for consumption 
in l . P. — State of M. P. if can recover sale-tax 
— (Salcs-tax — Sales Tax Continuation Order 
(1950) — (Sales-tax — C. P. and Berar Sales Tax 
Act (XXI of 1947), S. 2 (g), Explanation II), 

Where the transactions were inter-State tran- 
sactions in which as a direct result of sales the 
goods manufactured in M. P. were actually de- 
livered lor the purpose of consumption in U. P. 

Held, that the Explanation to Art. 286 (1) 
(a) determined the State of Uttar Pradesh to be 
the State in which the sales took place and which 
alone was entitled to tax these transactions, the 
Slate of Madhya Pradesh becoming an “outside” 
State for the purpose. 

Held, further, that, apart from the ban impos- 
ed on the State of Madhya Pradesh under Art. 
286 (1) (a) and the Explanation thereto, these 

transactions were also in the course of inter-State 
trade or commerce and were hit by the ban of 
Art. 286 (2). The President's Order no doubt 
lifted that ban hut was not competent to lift the 
ban under Art. 286 (1) (a) and the Explanation 
thereto with the result that in spite of that order 
the State of Madhya Pradesh was not in a position 
to impose a tax on these transactions during the 
post-Constitution period. Ram Narain Sons, Ltd. 
v. Asst Commr. of Sales Tax, (1955) 6 STC 627 : 
(1955) 2 SCR 483 : 1956 SCA 1111: (1955) SCJ 808: 
(1955) 2 MLJ (SC) 302 : (1955) Andhra WR (SC> 
556 : AIR 1955 SC 765 (773) (Pt C) (Prs 26, 27), 

• Art. 286 (1) (a), Explanation — Applicability 

to inter-State trade. 

A legal fiction is to be limited to the purpose 
for which it was created and should not be 
extended bevond that legitimate field. The Ex- 
planation created a legal fiction. Legal fictions 
are created only lor some definite purpose. Here 
the avowed purpose of the Explanation is to ex- 
plain what an outside sale referred to in sub- 
clausc (a) is. The Explanation in clause (1) (a) 
cannot he legitimately extended to clause (2) 
either as an exception or as a proviso thereto or 
read as curtailing or limiting the ambit of clause 
(2). Hence except in so far as Parliament may 
by law provide otherwise, no State law can im- 
pose or authorise the imposition of any tax ob 
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sales or purchases when such sales or purchases 
take place in the course of inter-State trade or 
commerce and irrespective of whether such sales 
or purchases do or do not fall within the explana- 
tion. Bengal Immunity Co., Ltd. v State of Bihar, 
ILR 34 Pal 905 : (1955) (5 STC 446 : (1955) 2 SCR 
603: (1955) SCJ 072: 1955 SCA 1140 : (1955) 2 
MU (SC) 168 : 1955 An WR (SC) 422 : AIR 1955 
SC 661 (680, 709, 720, 732, 733, 735, 742, 755, 
756) (Pt K) (Prs 31, 107, 133, 159, 101, 164, 184, 
214). 

• Art. 286 (1) (a), Explanation — Fixing of 

•Itus — Effect. 

The shifting of the situs of a sale or purchase 
from its actual situs under the general law to a 
fictional situs under the Explanation takes the 
sale or purchase out of the taxing power of all 
States other than the State where the situs is 
fictionally fixed. That is all that* clause (1) (a) 
and the Explanation do. Whether the delivery 
Stale will be entitled to tax such a sale or pur- 
chase will depend on the other provisions of the 
Constitution. The assignment of a fictional situs 
to a sale or purchase has no bearing or elTect on 
the other aspects of the sale or purchase e g., its 
inter State character or its export or import 
character which are entirely different topics. 
This fixing of situs for a sale or purchase in any 
particular State cither under the general law or 
under the fiction does not conclude the matter. 
It has yet lo be ascertained whether that sale or 
purchase which bv virtue oi the Explanation has 
taken place in the delivery State was made in 
the course ol inter-State trade or commerce. For 
this purpose the Explanation can have no relevan- 
cy or application at all. AIR 1953 SC 252, 
Overruled. Bengal Immunity Co., Ltd. v State of 
Bihar, ILR 34 Pat 905: (1955) 6 STC 446: (1955) 

2 SCR 603: (1955) SCJ 672: 1955 SCA 1140: 

(1955) 2 MU (SC) 168: 1955 An WR (SC) 422: 
AIR 1955 SC 661 (682, 730) (Pt L) (Prs 33, 153). 

• Art. 286 (1) (a). Explanation and (2) — 

General and special rule — (Interpretation of 
Statutes — General and special enactments). 

It cannot he said that Cl. (2) contains t he 
enunciation of the general rule and the Explana- 
tion embodies a particular or special rule. The 
two pro\isions do not relale to the same subject 
and, therefore, il is not possible lo hold that 
one is the enunciation of a general rule and I he 
other the enunciation of a particular or special 
rule on one and the same subject. The principle 
of construction that the particular or special 
rule must control or cut down the general rule 
cannot he called in aid in construing Cl. (2) and 
the Explanation of Cl. (1) (a). AIR 1953 Pat 
87, Reversed and view of Bhagwati. .1., in AIR 
1953 SC 252, Overruled. Bengal Immunitv Co., Lid. 
v. State ol Bihar, ILR 34 Pal 905: (1955) 6 STC 
446: (1955) 2 SCR 603: 1955 SCJ 672: 1955 SCA 
1140 : (1955) 2 MLJ (SC) 168: 1955 An WR (SC) 
422 : AIR 1955 SC 661 (682, 708, 736) (Pt N) 
(Prs 35, 103, 168). 

® Art. 280 (l)(a), Explanation and (2) — 

Constitution statutes — Circumstance that provi- 
sion in Constitution will lake effect on happening 
of I ul ure event, is no ground for not giving 
effect to its plain language — Fad that explana- 
tion to Art. 286 (li (a) in so far as il relates If) 
inter-State sales has no immediate e fleet until 
Parliament hits ban under Cl. (2), need not lead 
Court If) put forced construction to give the 
whole an immediate effect. Bengal Immunitv Co., 
Ltd v. State of Bihar, ILR .*14 Pol 905: (1955) 

• STC 440: (1955) 2 SCR 603: 1955 SCJ 672: 


19oo SCA 1140: (1955) 2 Mad U (SC) 168 : 1955 

Andh WR (SC) 422: AIR 1955 SC 061 (683) 
(Pt O) (Pr 37). 

• Ar *- 286 (1) (a), Explanation and (2) — 
Scope. 

It is not correct to say that the Explanation can 
ha\e no immediate operation at all. It certain- 
Jv has immediate operation to render sales and 
purchases which fall within the Explanation to 
he outside sales and purchases so as immediately 
to take away the taxing power of all States other 
Rian the delivery State with respect to them 
Further cases may arise in which purchases or 
sa!es which arc outside clause (2), may, never- 
the less fall within and he immediately governed 
by the Explanation. Bengal Immunity Co, Ltd 
v. State of Bihar, ILR 34 Pal 965: (1955) 6 STC 
446: (1955) 2 SCR 603: 1955 SCJ 672* 1955 

^ {If : f 1 ® 3 ®) 2 MLJ (SC) 168 : 1955 An WR 
(SC) 422 : AIR 1955 SC 661 (083) (Pt P) (p r 38). 

* Art * 280 ( ! ) (a) and Explanation — Effect. 

. *?, no ' c ? rret ! t0 say that Cl. (1) (a) read 
with the Explanation is wholly useless It mav 
well he argued that there was scope for the op- 
eration ol clause (li (a) and the Explanation 
as and when the President exercised the powers 
\estcd in him by the proviso to clause (2) Ben- 

, “ ,V Co.. Ltd. v. State of Bihar,' ILR 
34 Pat 90 o: (1955 6 STC 446: (1955) 2 SCR 
603: 1955 SCJ 672: 1955 SCA 1140 : (1933) 2 
MLJ (SC) 168: 1955 Andhra WR (SC) 4 *>° • AIR 
1955 SC 601 (684) (Pt Q) (Pr 39). * * 

* Ar L 286 (1), Explanation — Scope. 

(In dissenting Judgment).:— When Art. 286 
O' (*») and the Explanation refer to a sale or 
purchase, they merely conform to the terms of 
Entrv 54 in List 2 of 7th Schedule and these 
words cannot, therefore, he construed as splitting 
up the power to tax sales into two parts, one 
available against the purchaser at all times, as in 
the very nature of it he must he within the 
State, and the other against a seller if he is with- 
in jurisdiction. The power is one and indivisi- 

• e.. lw be exercised when the conditions mentioned 
m the Explanation are satisfied against either a 
seller or buver as the Legislature might deter- 
mine. To hold that the tax could he imposed on 
a seller only if he is within the Stale would he 
to add words to the Explanation which are not 
there and lor this, there is no justification Ben 
gal Immunitv Co.. Ltd. v. Slate of Bihar, ILR 
.14 Pat 905 : (1955) 6 SIC 446: (1955) 2 SCR 

SCJ 072 : 1955 SCA 1140 : (1955) 2 
MLJ (SC) 168 : 1955 Andh WR (SC) 422 : AIR 

1955 SC 661 (753) (Pi Zd) (Prs 205, 206). 

° Arl . 28 G (1) (a). Explanation — Actual de- 

livery. 

The expression “actual delivery" in the Ex- 
planation to Art. 286 (1) (a) means delivery of 
the goods to the purchaser or his agent. and 
delivery to the commercial carrier is not ’ actual 
delivery. Bengal Immunitv Co , Ltd. v Stale of 
Bihar, ILR 34 Pat 905 : (1955) 6 STC 440- 
(1955) 2 SCR 603: (1955) SCJ 672 : 1955 SCA 
1140; (1955) 2 MLJ (SC) 168: 1955 An WR (SO 
422 : AIR 1955 SC 661 (754) (Pt Ze) (Pr 210) 

® Ail. 286 ( 1 ), Expl. Scope of Explanation, 

The Explanation to Clause (1) (a) onlv ex- 

plains what is an outside sale or purchase, for 
by saying that a particular sale or purchase is 
to he deemed to take place in a particular Slate 
it only indicates that it is to he deemed to take 
place outside all other States so as to attract the 
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ban of Clause (1) (a) and thereby take away 
the taxing power of those other States with res- 
pect to such sale or purchase. The Explanation 
does not operate as an exception or a proviso 
• explains sub-clause (a). The fiction 
created by the Explanation is only for the pur- 
poses ot sub-clause (a), so that sales or pur- 
chases ol t lie kind which fall within the Exp- 
lanation get the benefit of the ban imposed by 
sub-cl. (a). Therefore, the purpose of the Exp- 
lanation read with sub-clause (a) is only to take 
away the power of taxation of those States in 
relation to those sales or purchases which are 
to be deemed to he outside sales or purchases. 
Its purpose is not and, indeed, it 
port, to confer any taxing power 
and it cannot be resorted to for 
t raucous or collateral purpose. It 
vert an inter-State sale or purchase into 
intra-State sale for any purpose other than 
limited purpose of sub-clause (a). AIK 1953 
252, Diss. from. Stale ol Trav-Co 
Factory, (1953) SCJ 471 : (1953) 2 
Mad L\V (ill: 1954 SCR 53: ILK 
1954 SCA 1059: AIK 1953 SC 333 
(Pi 59). 


does not pur- 
on any State, 
any such ex- 
does not con- 

an 
the 

SC 

v. S. V. C. 

MLJ 123 : Mi 
(1954) TC 1: 
(352) (Ft F) 


• Art. 286. and Sell. VII, List 2. Entry 54 — 

— Scope and object — Tax on sale by State. 

If a sale or purchase takes place outside a 
Stale, either under the general law or by virtue 
of the fiction created by the Explanation, then 
that Stale cannot, under Cl. (1) (a), tax such 

sale or purchase. It a sale or purchase lakes 

place within a Slate, either under the general law 
or by reason of the Explanation, then, if such a 

sale or purchase takes place “in the course of” 

inter-State trade and commerce. no State, not 
even the Stale where I lie sale or purchase takes 
place as aforesaid can lax it by reason of clause 
(2) unless and until Parliament by law provides 
otherwise. Stale of Trav-Co v S. V C. Factory, 
(1953) SCJ 471: (1953) 2 MLJ 123: 66 Mad LW 
611: 1954 SCR 53: ILK (1954) TC 1: 1954 SCA 
1059 : AIR 1953 SC 333 (352) (IM (») (Pr 59). 

* Art. 286 ( 1 )(a). Expl. and (2), and Sch. VII, 

List 2, Entry 54 — lax on sale or purchase of 
goods. 

Clause (1) (a) of Art. 286 prohibits the taxa- 
tion ot all sales or purchases which take place 
outside the State, hut a localised sale is a trou- 
blesome concept, lor, a sale is a composite tran- 
saction involving as it does several elements such 
as agreement to sell, transfer ol ownership, pay- 
ment of the price, delivery of the goods and so 
forth, which may take place at ditVerent places. 
It is ditTicult to sav that, any one of the ingre- 
dients mentioned above is more essential to a 
sale or purchase than the others. To solve the 
difficulty an easilv applicable test for determining 
what is an outside sale had to be formulated, 
and that is what the Explanation is intended to 
do. The Explanation provides by means of a 
legal fiction that the State in which the goods 
sold or purchased arc actually delivered for cons- 
umption therein is the State in which the sale 
or purchase is to be considered to have taken 
place notwithstanding the properly in such goods 
passed in another State. The test of sufficient 
territorial nexus is thus replaced bv a simpler and 
more easily workable test. Are the goods actual- 
ly delivered in the taxing State, as a direct re- 
sult of a sale or purchase, lor the purpose of 
consumption therein ? Then, such sale or purch- 
ase shall be deemed to have taken place in 
that State and outside all other States. The latter 


States are prohibited from taxing the sale or 
purchase; the former alone is left free to da 
so Multiple taxation of the same transaction by 
dillerent States is also thus avoided. 

It is to be noted that the Explanation does not 
say that the consumption should be by the 
purchaser himself. Nor do the words "as a 
direct result” have reference to consumption. They 
quality actual delivery”. The expression "for 
the purpose of consumption in that State” must 
be understood as having relercnce not merely to 
the individual importer or purchaser but as con- 
templating distribution eventually to consumers 
in general within the State. Thus all buyers 
within the State of delivery from out-of-State 
sellers, except those buying for re-export out of 
Ihc State, will be within the scope of the Explana- 
tion and liable to be taxed by the State on their 
inter-State transactions. The Explanation deals 
only with inter-State sales or purchases and not 
with purely local or domestic transactions. 

Article 286 (I) (a) read with the Explanation, 
thus, prohibits taxation ol sales or purchases in- 
volving inter-State elements by all States ex- 
cept the State in which the goods are delivered 
lor the purpose of consumption therein in the 
wide sense explained above. The latter Stale is left 
tree to lax such sales or purchases, which power 
it derives not by virtue of the Explanation but 
under Art. 246 (3) read with Entry 54 of List 
II, Sell. VII. 

Clause (2 1 of Art. 286 stands excluded as a 
result o! the legal fiction enacted in the Explana- 
tion. and the State in which the goods are actual- 
lv delivered for consumption can impose tax 
0,1 inter-State sales or purchases. The effect of 
the Explanation in regard to inter-State dealings 
is to invest what, in truth is an inter-State trans- 
action with an intra-State character in relation 

■ ° t,ie State of delivery, and Cl. (2) can, there- 
lore, have no application. It is true that the 
legal fiction is to operate "for the purposes of 
sub-cl. (a) of Cl. (1),” but that means merely 
that the Explanation is designed to explain the 
meaning of the expression “outside the State” in 
Cl. (1) (a). W hen once, however, it is determin- 
ed with the aid of the fictional lest that a parti- 
cular sale or purchase has taken place within the 
taxing State, it follows, as a corollary, that the 
transaction loses its inter-State character and falls 
outside the purview of Cl. (2), not because the 
definition in the Explanation is used for the 
purpose ot Cl. (2), but because such sale or pur- 
chase becomes in the eye of the law a purely 
local transaction. 

Per Contra (Bhagwati J.) — "While agreeing in 
the main with the conclusions reached (bv my 
Lord t lie Chief Justice) I am however, unable to 
subscribe to t he reasoning as also the construc- 
tion put upon the Explanation to Art. 286 (1) 
(a). 

Per Bose J. "I regret I am unable to agree 
with either” State of Bombay v United Motors 
(India) Ltd., (1953) SCJ 373 : (1953) 1 MLJ 743: 

55 Bom I.R 536 : 66 Mad LW 577 : 1953 SCA 
408 : 1953 SCR 1069 : AIR 1953 SC 252 (257 to 
259, 263, 269) (Pt A) (Prs 12, 15 to 17, 34, 70). 

[Overruled in AIR 1955 SC 661.1 

■ Art. 286 (1), Expl. — “Consumption”. 

In its economic sense "consumption” is just 
the use which a purchaser chooses to make of the 
goods purchased for his own purposes. Me does 
not have to destroy them nor does he have to 
diminish their value or utility. A man who pur- 
chases a valuable piece of sculpture or painting 
for preservation in a national museum does *<■ 
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destroy it nor does he use it himself except for 
the purposes of presenting it to the museum. 
But he is a consumer. In the same way, a man 
who purchases goods for use in his business so 
that his business can he carried on by the cons- 
tant feeding of a stream uses the goods and there- 
fore “consumes" them even though he does not 
keep them himself. It thus means the usual use 
made of an article for the purposes of trade and 
commerce. 


of Article 280 of the Constitution, and the place 
of sale must he determined after taking into ac- 
count the Explanation appended to that clause 

ILK (1956) 1 All 107: 1955 All LJ 19: (1955) (i 
STC 77: AIR 1955 All 99 (102) (Ft C) (Pr 5). 

Art. 280 (1), Explanation — Inter-State sale 

— Delivery though taken outside the State was 
before export of goods — Sale is not Inter-State 
sale — i\ot exempt from sales tax. 


A dealer who deals with the goods after pur- 
chasing the same does not consume the goods. 
He deals with or disposes of the same in the ordi- 
nary course of trade and he is a dealer or a 
trader in those goods, lie is not a consumer of 
those goods. Stale of Bombay v. United Motors 
(India), Ltd, (1953) SCJ 373: (1053) l MLJ 
743: 55 Bom LB 536: 06 Mad LW 577: 1953 SCA 

408: 1953 SCR 1009: AIR 1953 SC 252 (260, 

272) (Ft E) (Frs 49, 50, 78). 

(Overruled on another point in AIK 1955 SC 
661.]. 

Art. 286 (1), Expin. — Delivery under must 

be actual — Goods delivered to railway adminis- 
tration outside U. P. — Buyers receiving them 
at stations in U. P. — Actual delivery was in 
U. P. — Sales wei< subject to snlcs-tax by U. P. 
Government - Sale of Goods Act <1930), S. 39) 
— (Sales-tax — U. P Sales-lax Act (XV of 1948), 

S 31 1959 Alt LJ 545: (1960) 11 STC 34: AIR 

1960 All 62 (64) (Ft A) (Pis 8, 10) (DB). 

Art. 286(1), Explanation — Sale within 

Stale. 

A sale cannot be clearly in a State unless it 
be a sale ol (he description contemplated by the 
Explanation to CL (1) of Art. 286. If it is not 
a sale of that description, it cannot be deemed, lor 
purposes of (hat Article, to he a sale within (In- 
state, irrespective of where actually under the 
general law relating to sale of goods property 
in the goods may have passed. 1955 All LJ 860 : 
AIR 1955 All 653 (659) (IM F) (Pr 24). 

Art. 280 (1). Explanation and (2) — Sale 

becoming inlra-Stalc under Explanation — In- 
quiry whether sale had taken place in course of 
Inter-State trade or commerce, if necessary. 

As soon as a State finds that a sale involving 
inter-State elements becomes intra-State under 
the Explanation to Cl. (1) of Art. 286, it has 
the fullest authority to tax it as a sale which has 
taken place within that State and it need not 
embark on a roving inquiry whether it was a 
sale which had taken place in the course of 
inter-State trade or commerce, as contemplated 
by Cl (2) of the said Article. 1955 All LJ 860 : 
AIR 1955 All G53 (660) (P» G) (Pr 27). 

Art. 286 (1) (a), Explanation — Sale between 

parlies belonging to different Slates — Place of 
sale — Determination of for purpose of sale-tax. 

Whenever any sale takes place in which the 
parlies belong io two different Stales, it will 
have to be determined where the sale has taken 
place for purposes of imposing sales lax. Ihe 
determination of the place of sale for purposes 
of Contract Act, or for determining the rights 
inter partes to the sale may depend on the pro- 
visions of the Sale of Goods Act, but when 
the liability of the sale or purchase to sales-tax 
has to he considered, the place, where the sale 
takes place, must be determined in accordance 
with Article 280 ol the Constitution for purposes 
of complying with the provisions ol Cl. il) (a) 


Ihe asessee sold goods to certain commission 
agents who were acting for the dealers outside 
the State. lie received Ihe full price but booked 
Ihe goods to place outside Ihe Slate in his own 
name as consignoi and consignee under the ins- 
tructions of the Commission agents and endorsed 
the railway receipts in their favour. Thereafter, 
the assessee had no control over the goods and 
was not required to do anything in pursuance of 
the contract. It was claimed by the assessee 
lhat Ihe transaction was an inter-State sale 
•since the delivery was made outside the Slate as 
a direct result ol the sale and hence, exempt from 
tax under the Explanation to Art. 286 (1) (a) of 
Ihe Constitution 


Held, that the transaction was not an inter- 
state sale. Though the commission agents bought 
Ihe goods lor benefit ol foreign dealers and ins- 
tructed the sellers to send them to place out- 
side Ihe Stale the transaction amounted to taking 
dcli \ cry belore the export of goods. The transac- 
lion including Ihe delivery was thus completed 
within this State and ought to he regarded as in- 
side sale. The delivery of the goods outside the 
Stale was not therefore, the direct result of the 
sale and the goods were delivered outside the 
•Si. ile as those of the commission agents and not 
of the sellers. T. R. C. No. 98 of 1957 (Andh 
Pra.). Dist. (1962) 13 STC 755 : AIR 1963 Andh 
Prn 238 (239) (Pr 7) (DB). 

Art. 286 (1), Explanation (before amendment 
by Constitution (Sixth Amendment) Act, 1930)— 

t carrier within Stale is delivery to 
buyer It is not outside sale — Inter-State trade 
— Essentials — Sale of Goods Act (1930). S. 39 

l * ' • 


I'o he an outside sale in order to attract the 
exemption contemplated bv the Explanation to 
Art. 286 |1) it is not enough that the goods were 
tor the purpose of consumption outside the State 
The further requirement is that the goods should 
have actually been delivered outside the State. 


Il under the terms of the contract, the goods 
are actually delivered to the bwver within the 
limits ol the State, there could not possibly he a 
further delivery of the same goods again at the 
places of destination outside the State 


Where the goods were delivered to a carrier 
(Railway) within the Slate the carrier is constitu- 
ted an agent of the buyer for accepting delivery 
ol Ihe goods on his behalf with the result that 
the goods are actually delivered within the 
State 


■tehl, on the facts that having regard to the 
course ot business followed bv Ihe assessee com- 
pany with their purchasers and Ihe specific terms 
ot the contract of sale, it was clear that not only 
the sales were intended to he inside sales hut as 
a matter ot tact atl the essential ingredients of 
sale were completed within Ihe State. The 
perl v in the goods passed within the 
possession was delivered unreservedly 
Slate. Ihe deliv ery ol these goods at 
ing was delivery to the purchasers 


State 
in Nit le 
work s 
and 


pro- 
aml 
the 
ski- 
ll ie 
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transport of the goods to destinations outside the 
Mate was really by or on behalf of the buyers 
who had taken delivery of the goods at the 
factory site If the delivery had taken place 
within the Mate then the assessee company could 
not invoke the benefit of the exemption embodied 
in the Explanation. Held, further, that in order 
that a sale or purchase might be inter-State with- 
in meaning of Art. 280 (2) it was essential that 
there must be transport of goods from one Stale 
to another under the contract for sale or pur- 
chase. AIR 1955 SC 661, Rcl. on. On a consi- 
deration of the material terms of the contract and 
the course of dealings between the parties, the 
terms left no room lor doubt that the moment 
the goods were consigned to railway wagons, the 
assessee had no further responsibility either for 
loss or damage during the course of transit. Un- 
der the circumstances the common carrier was 
constituted the bailee of the buyers and not of 
the seller. Alter the goods were consigned to the 
railway wagons, the sale was complete within 
the State. Therefore, the transactions in ques- 
tion did not constitute inter-State trade or com- 
merce, which would come within the prohibition 
contained in Art. 286(2) of the Constitution ILR 
(1963) Audit Pra 88.1: AIR 1902 Andh Pra 522 
(525, 524, 525) (Prs 9, 10, 13, 18, 19, 20) (DB). 

Art. 286 (1) (a). Explanation (as it was 

before 1950) — Applicability — Sale of Goods 
Act (III of 1930), S. 30 — Hyderabad General 
Sales Tax Act (XIV of 1950) — Collieries Con- 
trol Order (1945), clause (10-A) and Central Sales 
Tax Act (LXXI\ of 1950), S. 3 (a) — Collieries 

delivering coal to common carriers at site for 
cash or credit — Absence of contract with purcha- 
sers for delivery outside or inside the State — If 
inter-State trade. 

In order to impress the sale with the character 
of inter-State trade or commerce, the terms -of 
sale should provide for the delivery being effect- 
ed in another State, i.e., the delivery outside the 
State should be pursuant to contractual obliga- 
tions. Two essential conditions of inter-State 
trade or commerce are that there should be sale 
of goods and movement of these goods across 
the borders of the State under a contract of sale. 
There should be a related connection between 
sale and the movement of goods. In other words 
deliveries should be outside the State. 

Under the Notification issued by the Govern- 
ment of India in July 1956, the collieries are re- 
quired to deliver the goods at or near the colli- 
eries and it is with reference to the place of 
delivery that prices are fixed by the Coal Control- 
ler. In the absence of a contract, in view of S. 36, 
Sale of Goods Act, coal is to be delivered to 
the buyers at the collieries. If they despatched 
goods to various places it is not pursuant to any 
contractual obligations but is in compliance with 
the request of the buyers. The petitioners trans- 
ported the goods to various places outside the 
State as instructed by the parties and not as a 
condition attached to the contract of sale. There 
was no question of the petitioners having any 
vendor’s lien in regard to these goods or the right 
of stoppage in transit. 

The Colliery Control Order. 1915, contemplates 
that the property in the goods in transit had al- 
ready passed to the buyer as soon as the goods 
arc put on rail. The Coal Commissioner is in- 
vested with the power of division because coal 
is a controlled commodity. Under the order, if 
coal is diverted, the buyer is entitled to such com- 
pensation as the Coal Controller considers rea- 
sonable. In order that delivery for consumption 
in another State should come within the ambit 
of the Explanation to Art. 286 (1) (a) of the 


Constitution, it should be an integral part of the 
sale. That is the import of the expression *de- 
livery as a direct result of such sale’. Where, 
the petitioners had not succeeded in proving that 
it was a term of the contract, they could not 
have resort to the Explanation. Therefore, the 
sales are not covered by the ban created by the 
Explanation and are liable to sales-tax. 

Section 3 (a) of the Central Sales Tax Act only 
contains a rule to determine as to what consti- 
tutes inter state trade or commerce. The exact 
import of the expression 'sale occasioning the 
movement of goods is that the delivery outside 
the State should be under a covenant or as an 
incident of contract of sale. If the petitioners 
had failed to prove that the sales in question are 
invested with inter-State character, they cannot 
succeed in getting them within the scope of this 
clause. AIR 1960 All 62, Disting AIR I960 Cal 
25, Differed from. AIR 1959 SC 887, Rel on 
(1961) 1 An WR 440 : 1961 Andh LT 497: (i961) 
12STC 765: ILR (1961) 2 Andh Pra 371: 
AIR 1962 Andh Pra 75 (80 to 83) (Prs 27, 29, 

36, 38, 41, 45). 

[Reversed in AIR 1966 SC 563.] 

Art. 286 (1) (a) and Explanation — Scope of 

— 1 heory of territorial nexus in levying sales-tax 

— If confined to pre-Constitiilion sales or pur- 
chases — Sales — When exempt — Madras Gen- 
eral Sales Tax Act (IX of 1939), S. 2 (h). Explana- 
tion and Section 22 — Scope of — Sale of Good9 
Act (III of 1930), Ss. 18 to 23 — Andhra Court- 
Fees and Suits Valuation Act (VII of 1958), S. 64 

— Scope — Tax revision cases — High Court's 
power to refund court-fee. 

Per Full Bench. — Art. 286 of the Constitution 
imposes certain definite restrictions on the tax- 
ing power of the Provinces which came to be de- 
signated as States under the Constitution. These 
are separate and independent restrictions placed 
upon the legislative competency of the States to 
make a law with respect to matters enumerated 
in Entry 54 of List II. The Explanation to Art. 
286 (1) (a) deals only with inter-State sales or 
purchases and not with purely local or domestic 
transactions. The theory of nexus is not confin- 
ed only to pre-Constitution sales or purchases 
but to post-Constitution sales or purchases as 
well. 

The non obstante clause in the Explanation to 
Art. 286 (1) (a) is inserted with a view to make 
it clear that it is immaterial where the property 
in the goods passes. The theory of territorial 
nexus has not altogether ceased to operate 
even after the coming into force of the Constitu- 
tion and will apply to sales or purchases not 
covered by Art. 286 (1) and the Explanation 

thereto. In the matter of the levy of sales-tax, 
the provisions of the Sales-tax Act, subject to 
the constitutional limitations, if any, must de- 
termine the situs of a sale. Where the assessee 
fails to establish the exemption from taxation, 
the case would be governed by the Explanation to 
section 2 (h) of the Madras General Sales Tax 
Act. The assessee must establish facts entitling 
him to invoke the aid of the Explanation to Art. 

286 (1) (a) and it is only then that the sales 
will be exempt from taxation. 

The provisions of section 22 and section 2 (h) 
along with the Explanation thereto have to be 
read together as one harmonious scheme and 
where the Explanation to Section 22 applies, 
that provision will govern the situation. Other- 
wise the Explanation to Section 2 (h) will ope- 
rate (1961) 12 STC 31 : ILR (1961) 1 Andh Pra 
178 : (1960) 2 An WR 244 : 19G0 An LT 802: AIR 
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(Ml A. P. 86 ( 93, 94) (PI A) (Prs 39, 41, 42, 

M). 


- — Art. 286 — Scope of — Essence of Inter- 
Slate sale — States Reorganisation Act (XXXVII 
of 1956), Ss. 3 and 119 — Scope and effect of — 
Andhra Pradesh Adaptation of Laws Order (1957) 

— Hyderabad General Sales Tax Act (XIV of 
1950), S. 1 (2) — Changes effected in S. 1 (2) — 
Consequences of. 

By reason of the Andhra Pradesh Adaptation 
of Laws Order, 1957. the Hyderabad General 
Sales-tax Act continued to be operative in the 
rest of the territory comprised within the State 
of Andhra Pradesh. This was the position till 
the Andhra Pradesh General Sales Tax Act came 
into force on 10th June, 1957. 

The Constitution (Seventh Amendment) Act, 
1956, included the territories specified in sub-s. 
(1) of S. 3 of the Andhra State Act, 1953, and the 
territories specified in sub-s. (1) of S. 3 of the 
States Reorganization Act. 1956 in the Slate * of 
Andhra Pradesh. Thereafter, both the Telangana 
and Andhra areas constituted the territory of 
the State of Andhra Pradesh. The preservation of 
the pre-existing sale-tax laws bv reason of sec- 
tion 119 of the States Reorganization Act has not 
(he cfTect of constituting the movement of goods 
from one area of the Stale into another area an 
inter-State transaction. The transaction in ques- 
tion must be held to be an intra-State sale. IL R 
(I960) 1 Andli Pra 300: (1960) 1 Andb \VR 404: 
(1960) 11 STC 420: AIR 1960 Audit Pra 298 (299, 
300) (Prs 10, 15) (DB). 


Art. 286 (1), Explanation — Scope — Pre- 
sumption of delivery for consumption — When 
arises. 

There is no presumption in law that the thing 
delivered in the outside State is necessarily for 
consumption or use in that State. Where there 
is no evidence on record that the delivery was 
for consumption the case would not come with- 
in the ambit of the Explanation to Art. 286 (l). 
(1959) 10 STC 394: AIR 1960 Andli Pra 196 (199, 
200, 201) (1M A) (Pr 7) (DR). 


Art. 286 (1) (a). Explanation — Situs —Out- 
side sale — What is — Tests — (Sales Tax — 
Madras General Sales Tax Act (IX of 1939), S. 
2 ( li ) ) — (Sale of Goods Act (1930), S. 1). 

In order to ascertain what an outside sale is, 
it has first to be ascertained where in fact 
actual delivery has been effected. 

The ban under the Article was intended for 
only such sales as were within the taxing powers 
of the State as contemplated bv Arts. 245 and 
246 (3) read with entry 54 in List 2 ot the 7th 
Schedule. If all the conditions of explanation arc 
not satisfied the nature of the sale involving 
inter-State elements would have to he determin- 
ed on the language of the valid enactment fixing 

the situs of sale. c i 

Section 2 (h) of the Madras General Sales lax 

Act read with Explanation 2 fixes the situs ^ of 
sale in the Madras State if the goods were willnn 
the State at the time the contract is made and 
the sufficiency of that nexus is undisputable. W hen 
the sale in question is not shown to be covered 
Bv the Explanation to Art. 286 (1) and it satis- 
fies the test of territorial nexus prescribed bv 
the Act the fact that some of the parts of the sale in 
question did not take place inside the State would 
not make the sale an outside sale within the 
meaning of Art. 286 |1) (a) and there! ore .out- 
side the taxing power of that State. (1. ).>.)) 10 
STC 394 : AIR I960 Andli Pra 196 (202, 203) 
(Pt B) (Prs 11, 12) (DB). 


Art. 286 (1) — Situs of sale — Property where 

passes — Seller taking back receipts for giving 
it to bankers for collection of price, whether de- 
cisive. See Sale of Goods Act (1930), S. 23. AIR 

1959 Andh Pra 192 (DB). 

Art. 286 (1) (a) Explanation — Sale where 

lakes place — General rule staled — Effect of 
explanation indicated - AIR l;V>7 Pat 112, 
Dissented from. 1958 An LT 816: (1958) 2 An WR 
428: (1958) 9 STC 761: AIR 1959 Andh Pra 36 
(39) (Pt I)) (Pr 10) (DB). 

f Overruled on another point in (1960) 2 An WR 
244 (FB)L 

Art. 280 Explanation — Scope — (Sales-lax 

— Sales-lax Laws Validation Act (1956) — Effect 
of). 


A transaction where the sale has been comple- 
ted in one State hut the delivery is effected in 
another State is an integral part of the sale and 
attracts the Explanation to Art. 286 of the Con- 
stitution. AIR 1958 SC 468, Rel. on. 


The result of the Sales Tax Laws Validation 
Act 1956 is that all sales which come within the 
range of Explanation to Art. 286 are taxable in 
the Stales in which the deliveries are made. 
The Explanation is concerned only with the deli- 
very lo the buyer and not with the transport 
ol the goods by his agent across the border and 
handing them over to his principal in another 
State. The right to levy tax is vested in the 
Slate where delivery is elicited: AIR 1955 Mad 502, 
Rel. on. (1959) 10 STC 199 (Andhra Pradesh). 

Art. 286 (1) (a), Expl. — Goods sold and 

delivery effected lo buyer in one State — Sub- 
sequently buyer removing them to another State 
for consumption — Explanation does not applv 
1955 An WR 692: (1955) 6 STC 426: 1955 An LT 
(CrI) 557 : AIR 1957 Andh Pra 996 (996, 997) 

(Pr 1) (DB). 

Art. 286 (1) (a), Explanation — Applicability. 


In the case of a transaction of sale involving 
inter-State elements, only that State where the 
goods are actually delivered for the purpose of 
consumption would he entitled to tax the trans- 
action. Rut the fact that the goods have been 
delivered for consumption within a particular Stale 
should be established by evidence. It is not 
enough, to attract the Explanation, that the goods 
purchased in one Stale have ultimately reached 
a different State where they were utilised for 
consumption in that State. It is necessary to 
prove that the delivery for consumption was the 
direct result of the sale or the purchase as the 
case may be. If the goods were sold and delivery 
effected to the buyers in a particular Stale, the 
mere fact that subsequently the buyer took the 
goods to another State for purposes of consump- 
tion, would not affect the liability of the goods 
for sales-tax in the State where delivery was effec- 
ted, as in that case the goods were not delivered 
in the State as a direct result of the sale. 1955 
Andhra WR 692, Rel. on AIR 1955 MC (Andhra) 
5839 (DR). 

Art. 286 (1) (a). Explanation and (2) — “In 

the course of Inter-State trade”. 

The word “course” etymologically denotes 
“movement from one place to another,” and the 
expression “in the course of” not onlv implies 
a period of time during which the movement is 
in progress hut postulates also a connected rela- 
tion. The sale bv a trader in one State to a user 
in another State would he a sale in the course 
of inter State trade, according to the natural 
meaning of those words. Where the goods were 
actually in transit, they were consigned to the 



1480 


CONSTITUTION OF INDIA ( 1950 ), Art. 286 . Note 6 


h v n ,l. the ra * ' va V receipts were purchased 
bj the petitioner, the transaction has an inter- 

Shde element. AIK 1955 NUC (Andhra) 6839 

~ Avt - “.p® U) (a), Expln. — Goods sold and 
delivery effected to buyer in one State — Subse- 
quently buyer removing them to another State for 
consumption — Explanation does not apply. 

In the case of a transaction of sale involving 
inter-State elements, it is clear that only that 
Mate where the goods are actually delivered for 
the purpose of consumption would be entitled to 
lax the transaction; but the fact, viz., that the 
goods are delivered for consumption within a 
particular State should be established by evidence 
It ,s not enough, to attract Explanation to Art! 

, b (1) (a) that the goods purchased in one Stale 
have ultimately reached a different State where 
they were utilised for consumption in that Stale. 
Hut it is also necessary to prove that the delivery 
tor consumption was as the direct result of the 
sale or purchase as the case may be. If the 

goods were sold and delivery effected to the 
buyers in a particular State, the mere fact that 
subsequently the buyer took those goods to an- 
other State tor purposes of consumption would 
not affect the liability ol the goods for sales-tax 
in the State where delivery was effected, for in 
that case, the goods were not delivered in the 

second State as a direct result of the sale AIR 

and AIR 1955 Mad 502, Foil (1955) 

(1) (a) Explanation — Goods sold 

etlected to buyer in one State — 
buyer removing them to another 

state tor consumption — Explanation does 
not apply. AIR 1955 NUC (Andhra) 5838. 

Art. 286, Cl. (1) (a), Explanation and Cl (2) 

OOP / n \ \ • . • \ / 


1953 SC 252 

Andhra \YR 

Art. 286 

and delivery 
Subsequently 


i Arl - 286 applies only to cases not covered 
by Explanation to Art. 280 (1) (a). Satvanaravana 
Mur hv and Brothers v. State of Madras, 1955 
'' R , "578 : 1955-6 STC 405: 1955 Andhra 

L? 8 ' : AI1 * 1900 Audhra-Pra 248 (250) 
(Ip b) (I B). 

Arts. 286. 254, Sch. 7, List 


2, Entry 54 — 

2 (12), Explana- 
competence — 
Applicability to 


Assam Sales Tax Act (1947), S. 
lion Validity — Legislative 
I heory of territorial nexus — 
sales tax legislation — Imposition of sales tax in 
iespcct ol transactions where property passes out- 
side State — Pre-Constitution period — Assessment 
and realisation after Constitution — (Government 

?L Ind c iaA 5 t ,( 19 35),S. 107 (2), Sch. 7, List 2, Item 
*18). See Sales Tax — Assam Sales Tax Act (14 of 

194/ ), S. 2 (12). AIR 1960 Assam 116. 

•“ Ar »; 286 (I) (before amendment by Consti- 
tution (Sixth Amendment) Aet (1956) — Situs of 
sale — Provisions of Sale of Goods Act are not 
relevant — Contract of sale in Calcutta — Price 
to be paid in Calcutta — Goods to be delivered 
outside Assam for consumption — Situs of sale 
he d outside in Assam. See Sales Tax — Assam 
Sales Tax Act (XVII of 1947), S 2 (1°) AIR 
I960 Assam 28 (SB). 1 

—-—.Art. 286 (1) (a) — Sale of goods of inter- 
State nature — (Sales Tax — Assam Sales Tax Aet 
(NA »I of 1947), S. 3 (1) ( K) (|). 

ITe levy of Sales Tax under (he Assam Sales 
Tax Act is hit by Art. m 1) ,.,) <f the Conslitu- 
ion and S. 3 (1) (A) (i) of the Assam Act, where 
the sale ol goods is of an inter-State nature the 
goods being despatched lor delivery outside the 
Slate of Assam, even if the title to the goods 

AIR^iorS * he Stat * 0l , Assam - ( 1959 ) I« STC 327: 
AIR 19 u 8 Assam 119 (127) (Pi D) (P r 36) (DR). 


Art. 286 (1), Explanation — Delivery not foi 
consumption in States to which goods were des- 
patched — Place of sale. 

The Explanation fixes the situs of the sales* 
which are ol inter-State character for the purpose 
of taxation and the sale by virtue of the explana- 
tion will be deemed to have taken place in the 
Stale in which the goods are delivered for the 
purpose ot consumption therein. For every other 
State, it will be an outside sale and not liable 
to be taxed. (1959) 10 STC 327: AIR 1958 Assam 
119 (126, 127) (Pt E) (Pr 36) (DB). 

— Art. 286 (1), Explanation — ‘Delivery’ — 

Meaning of. 

The delivery contemplated in the Explanation 
is not a constructive delivery to the carrier but 
actual delivery. (1959) 10 STC 327: AIR 1958 
Assam 119 (126, 127) (Pt F) (Pr 36) (DB). 

Art. 286 (a), Explanation — ‘For the purpose 
of consumption in that State’ — Meaning. 

Where, according to the ‘terms of an agreement, 
wooden sleepers, after they were passed by Sleep- 
er Control Officer, were to be despatched from 
different railway stations within the State of As- 
sam to the outside stations according to the allot- 
ment made by the proper authorities and allot- 
ments were made having regard to the require- 
ments and necessity of each station: 

Held, that the sleepers must have been delivered 
to the allottee Stale lor the purpose of consump- 
tion therein. (1959) 10 STC 327: AIR 1958 Assam 
119 (127) (Pt G) (Pr 36) (DB). 

Arts. 286 (2) — Sales Tax Validation Ordina- 
nce and Sales Tax Laws Validation Act — Object 
and effect of. 

I he purpose of the Ordinance and the subsequ- 
ent Act was to validate the levy and collection of 
tax by the delivery State and not to validate the 
levy or collection of tax by the States which are 
not delivery States. The sales which are outside 
sales and are not covered by Explanation to Art. 
286 (1) (a) are also hit by Art. 286 (2) and the 
\ alidating Act does not afTect such sales (1959) 

10 STC 327: AIR 1958 Assam 119 (128) (Pt I) 
(Pr 38) (DB). 

Art. 286 (2) — Coercive provision of law in 
Assam Sales Tax Act 1947, S. 15 (1) (b) and 
Assam Sales Tax Rules, R. 90 held to he illegal- 
issue of writ against said provisions being utilised 
to petitioner’s prejudice See Ibid, Art 226, AIR 
1956 Assam 177 (DB). 

iRcversed on another point in AIR 1962 SC 107] 

‘ ^ r l. 286 (1) (a), Explanation and (2) — Effect 
of Explanation — Applicability of sub-s. (2). 

The effect of the Explanation attached to CL 
(1) (a) of Art. 286 is to invest what in truth is an 
inter-State transaction with an inter-State charac- 
ter in relation to the State of delivery and Cl. (2) 
of the Article can, therefore, have no application 
to such cases. AIR 1956 Assam 66 (70) (Pt A) 

(Pr 10) (DB). 

Art. 286 (1) (b), Expln. — Dealer — Test of— 
Supply ot goods in Assam lor consumption — 
Supplier having no office or factory in State — - 
Effect. See Sales Tax — Assam Sales Tax Act 
(XVII of 1947), Ss 2 (3), 2 (12) AIR 1955 Assam 
113 (DB). 

Art. 286 (1) (a) and Explanation (as it was 

before 1956) — Applicability — Goods sold to 
Bombay buyers for export — Wagons indented bv 
buyers — Delivery given at Railway Stations in 
M. P. — Protection under Art. 286 (1) (a) read 
with Explanation — Right to claim — Exemption 
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from lax in M. P. — Petitioner not entitled to 
protection. 1961 Nag LJ (Notes) G9. 

[Explanation to Cl. (1) omitted by the Consti- 
tution Sixth (Amendment) Act, 1956.] 

Art. 28G — Scope of — Sales and purchases 

In course of import and export — Passing of 
properly — Test — (Sale of Goods Act (1930), 
S. 19). 

Where the sale of goods has been effected to 
exporters F. O. R. and the exporters were to make 
payment on presentation of documents relating to 
the goods which are covered by buyer’s export 
license, the material question which should be 
answered in order to decide whether the sale is 
exempted by the provisions of the Article, is 
when did the property in the goods pass to the 
buyer. 1 hat is essential because only if the 
sale had taken place after the goods have entered 
the export stream or have passed the customs 
barrier the provisions of Art. 28G would be at- 
tracted to it. 

Normally the question of passing of property 
is a question of intention to be gathered lrom the 
terms of the contract. One test, is to consider 
whether the exporter could have delivered the 
goods which he had purchased to any purpose 
other than the purpose ol export. Could he have 
resold the goods for his own domestic purpose? 
and the answer to that question must obviously be 
in I he negative where the exporter only gets deli- 
very ol the goods by means ol t lie documents of 
title alter thev have crossed the customs harrier. 
60 Bom LB 599: (1957) 8 STC G17: ILK (1957) 
Bom 747: AIK 1958 Bom 120 (121, 122, 123) (Pt A) 
(Prs 2, 4, 5, G) (DB). 

Ail. 28G (1), Explanation — Object of — 

J Interpretation of Statutes — Explanation) — 
1C. I*. Code (1908), Preamble], 

An explanation is not a proviso. It does not 
carve out of the section something which the sec- 
tion has provided and deal with that part which 
is carved out. It is not the function or purpose 
of an explanation to extend the scope of the 
section itself or to restrict its operation. An ex- 
planation ordinarily is intended to apply to the 
whole ambit of the section and to throw light 
on the construction of the words used by the 
Legislature. An explanation very often introdu- 
ces a legal fiction and treats the legal fiction as 
a reality contained in the section itself. 

The Explanation to Art. 286 (1) also creates a 
legal fiction or raises a statutory presumption 
with regard to the meaning and scope of the ex- 
pression ‘outside the State" used in Art. 28G (1). 
What it says is that if you find that goods have 
been actually delivered as a direct result of a 
sale or purchase for the purpose of consumption 
in a particular State, then the sale or purchase shall 
be deemed to have taken place in the State, 
and it further emphasises the statutory presump- 
tion or legal fiction by slating that this is so 
even though the property in 1 he goods has passed 
by reason of such sale or purchase in another 
State. (53) 55 Bom LR 24G: 1953-4 STC 10 (DB). 

[Reversed in AIR 1953 SC 252 which itself was 
overruled in AIR 1955 SC 601]. 

Arts. 28G (1) (a), 280 (2), 28G (1) (a). Expla- 
nation (Before Sixth Amendment in 1959) — Inter- 
State trade or commerce — Essentials — Expla- 
nation sale and sale under Art. 286 (2) — Distinc- 
tion — Explanation sales are inside sales in spile 
of movement of goods from one State to another 
— Particular transaction whether an explanation 
sale — Is a question to he determined on its fads 
■ — Law a s to sales tax on inter Stale trade or com- 
merce — History traced — Bengal Finance (Sales 


Tax) Act (G of 1941), S. 2 (g) Expl. (2) (Before 
its amendment in 1959) G8 Cal \VN 1: AIR 1964 
Cal 477 (483, 484, 485, 486) (Prs 31, 32, 34). 

Art. 28G (1) (a). Expin. (before amendment Id 

1956) — Railway Wagons delivered in West Ben- 
gal lo Western Railway for ils use — Railway 
using them In and through several Slates — Ef- 
fect — If delivered in any one State for consump- 
tion in that Stale. 

In case of through transport of goods wagons 
would sometimes be used for carriage of goods 
lrom the Western Railway to other Railways and 
vice versa. Although the wagons were delivered 
in the State of West Bengal as a direct result 
ot the sale, it cannot be said that such delivery 
was lor the purpose of consumption in the State 
of West Bengal. It cannot, therefore, be said 
that the sales were Explanation-sales, that is to 
say, sales as a direct result of which the goods were 
delivered in any one Stale for consumption in that 
State. ILK (1960) 2 Cal 886: (1960) 11 STC 47: 
AIR 1960 Cal 424 (427) (Pt A) (Pr 13) (DB). 

Art. 286 (1) (a). Expin. (before amendment 

in 1956) — Scope and object of. 

The purpose of the Explanation is to explain 
what is a sale outside the State. If the situs of 
the sale can be fixed bv recourse to the Explana- 
tion in any particular Stale, the sale is necessarily 
outside all other States and is outside even the 
Stale in which under the general law the property 
in the goods has passed bv reason of sale. Bui 
in a case where the sale does not fulfil the require- 
ments ol the Explanation, the sale is not necessa- 
rily an outside sale. A sale which is not an Explana- 
tion sale mav yet be an inside sale, that is to say, a 
sale inside that Stale (1960) 11 STC 47: ILR 
(1960) 2 Cal 88G: AIR I960 Cal 424 (427, 428) 
(Pt B) (Pr 15) (DB). 


Art. 286 (1) (a). Expin. (before amendment in 

1956) — Consumption of goods — If ingredient 
of sale. 

The consumption of the goods bought is not 
an ingredient of the sale. The place where the 
goods are consumed cannot localise the sale or 
lix its venue or situs. 

Where railway wagons were prepared and deli- 
vered in West Bengal for purposes of use (consum- 
ption) in several States, the sale of t he said 

wagons is not an Explanation-sale and the situs, 
of the sale cannot he fixed bv recourse to the 
Explanation. The fiction introduced bv the Ex- 
planation, does not come into play. 

The Explanation, therefore, does not make the 
sale a sale outside West Bengal ILR (1960) 2 Cal 
886: (I960) 11 STC 47: AIR 1960 Cal 424 (427, 
428) (PI C) (Prs 15, 16) (DB). 


Art. 286 (1) (a), (before its amendment In 

1956), Expln. and (2) — Explanation — Fiction 
created by — Sale falling within scope of Expla- 
nation is ii o I inside sale in context of Cl. (2). 


The Explanation to Cl. (1) (a) of Art 28f> 
(as it was before 1950) enacted a fiction for locat- 
ing the situs of an inter-Statc sale bv laving down 
that a sale takes place outside everv State other 
than the dclivery-cum-consumplion State. But a 

salo which falls within the scope of the Explana- 
tion is not an inside sale simpliciter in the 
context of Cl. (2) of Art. 286. It is an over- 
simplification to say that as the quantities of the 
commodity imported from outside the State were 
delivered in the Jammu and Kashmir State as a 
direct result ol the sales for the purpose of con- 
sumption in that State, the Sales Tax OlTicer ipse 
facto became entitled to levy tax on the sales D 
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is also erroneous to say so because it comple- 
tely ignores Cl. (2) of Art. 286 and also the fact 
that Explanation sales are essentially inter-State 
Sales. 1962 Kash LJ 83: AIR 1962 J and K 89 
(92)(Pt B) (Pr 6) (DB). 

[Partly Reversed on another point in AIR 1966 
SC 1350]. 

Art. 286 (1) (a), (before its amendment in 

1956), Expin. and (2) — Sale — Part of ingredients 
of sale taking place in State — Its effect on inter- 
state sale — Transport of petrol from one Slate 
to another — Held sale look place in course of 
Inter-State trade. 

Held, that as both the conditions postulated in 
the Bengal Immunity Co. Case, AIR 1955 SC 661 
had been satisfied the sale of petrol took place 
in the course of inter-State trade. 1962 Kash LJ 
83 : AIR 1962 J and K 89 (93) (Pt C) (Pr 7) (DB). 

[Partly Reversed on another point in AIR 1966 
SC 1350.] 

Art. 286 (1) (a) and (2) — Madras General 

Sales Tax Act (1939), Section 2 (h) — Sale of 
rubber in 1953-54 for consumption in purchaser’s 
factories in Bombay and Calcutta — Orders plac- 
ed by purchasing department in T. C. State for 
supply of rubber to purchaser’s godown at Fort 
Cochin in Madras State — Orders accepted by 
agent of estate owners — Delivery of goods in 
Fort Cochin — Payments made and contract forms 
issued in T. C. State — Right of rejection of 
goods for non-compliance of terms reserved in 
contract — Levy of sales-tax under Madras Act — 
Sales whether exempt under Art. 286 (1) (a) or 
Art. 286 (2). 

Held, on facts (i) that notwithstanding the ex- 
ecution of the documents at Kottayam the sales 
would be liable 1o pay tax under the Madras 
General Sales Tax Act due to the goods being 
at Fort Cochin, unless they be ‘outside sales’ under 
Art. 286 (1) (a) and therefore, exempt from the 
6ale tax; (ii) that rubber not having been shown 
to have been delivered as a direct result of the 
sales for the purposes of consumption in Bombay or 
in Calcutta, the Explanation to Art. 286 (1) (a) 
before the amendment of 1956 would not be attra- 
cted. On the other hand the goods were shown to 
have moved from the erstwhile State of Travan- 
core-Cochin into the State of Madras, which was 
not the State where the goods were to be con- 
sumed, and thereby continuous journey for the 
purpose of consumption in West Bengal or Bom- 
bay had been broken. Therefore, the contracts 
were not Explanation sales, nor were they other- 
wise “outside sales” because the property in the 
goods had passed in the taxing State under Ex- 
planation 2 of Section 2 (h), Madras General Sales 
Tax Act; (iii) that the sales were not inter-State 
sales and therefore, not exempt from taxation 
under Art. 286 (2). The words “in course of 
import” have been defined to mean where the 
import be the direct result of the contract; and the 
words “in course of inter-State Sales” cannot be 
construed differently. It follows that as the owner- 
ship in the goods had passed after the rubber had 
come to rest in the Cochin godown, the earlier 
stages became part of the agreement to sell, which 
stages should be excluded from consideration where 
only sales are being taxed. The purchaser's right 
to reject the goods after the ownership had passed 
would also not make the sales inter-State when 
the further movement to the destination was not 
provided by the contracts. 1961 Kcr LJ 1264. 

Art. 286 (1) (a) — “Outside sale” — Locus of 

sale for purposes of Sales tax levy — Lex situs is 
the determining factor — Word “sale” in Article, 
whether has same meaning as in Sale of Goods 
Act — Explanation 2 to Section 2 (j), Travaneore- 


Cochin General Sales Tax Act (XI of 1125) b 
not violative of Art. 286 (1) (a) (*00) ILR (I960) 
Ker 1395. 

[Reversed in AIR 1964 SC 569.] 

Art. 286 (1) (a), Expin. (Before Its amend- 
ment by 6th Amendment in 1956) — Sale outside 
or inside the State where property passes — Test 
to determine — Explanation when applies — Sale 
of timber F. O. R. certain place in State — Deli- 
very of goods and passing of property at the 
place — Mere despatch to various destinations ac- 
cording to purchaser’s instructions docs not make 
it outside sale — Sale of Goods Act (1930), Section 
39 — Sales Tax — C. P. and Bcrar Sales Tax Act 
(1947), Section 27-A. 

For the purposes of determining whether under 
Art. 286 (1), as it stood before the Constitution 
(Sixth Amendment) Act, 1956, a sale is ’inside* 
or ‘outside’ the State, it is the passing of property 
within the Stale that is intended to be fastened 
on and, therefore, subject to the operation of the 
Explanation. That State in which the property 
passed would be the only State which would have 
the power to levy a tax on the sale. Where the 
Explanation applies, the sale transaction is by 
legal fiction deemed to have taken place ‘inside* 
the State of delivery and, therefore, ‘outside’ the 
State in which the property has passed. AIR 1961 
SC 315, AIR 1961 SC 347 and (1963) 12 STC 363, 
Rel. on. Thus where a contract of sale of timber 
was ‘F. O. R. Mandla Fort' in the Madhya Pradesh 
State, if the sale was completed in the State of 
Madhya Pradesh, property in the goods passed 
there, and the goods were also actually delivered 
to the buyer at Mandla Fort, then the seller is 
undoubtedly liable to pay sales tax in respect 
of timber sold by it in the State of Madhya 
Pradesh. If, on the other hand, as direct result 
of the sale transactions, the timber was delivered 
for consumption outside the Slate of Madhya Pra- 
desh, then notwithstanding the fact that property 
in the goods passed in the State of Madhya Pra- 
desh, tlie sales would not be liable to any tax 
under the Act by reason of the Explanation to 
Art. 286 (1) of the Constitution. 

Held on examination of the terms of contract, 
that as the sale was under the term ‘F. O. R. 
Mandla Fort the actual delivery of timber to the 
purchaser was at Mandla. That being so, the as- 
sessee could not invoke the Explanation to Art. 286 

(1) (a) of the Constitution. As the delivery of timber 
was within the State of Madhya Pradesh and pro- 
perty in the goods passed to the purchaser at that 
place the tax liability accrued in the State of 
Madhya Pradesh and that Stale had the power to 
levy sales tax on the sale transactions concluded 
between the parties. That liability was in no way 
altered or affected by reason of the subsequent de- 
spatch of timber from Mandla Fort in accordance 
with the instructions contained in the Acceptance 
of Tender Form. Held, further that if in a con- 
tract of sale, the place of delivery is fixed as F.O.R. 
the ‘place of despatch', then the goods are actually 
delivered to the buyer at that place. That being 
so, there cannot be again a ‘delivery’ of the goods 
to the buyer at any other place merely because 
they are subsequently transported by the Railway 
according to the instructions given bv the parties. 
Section 39 of the Sale of Goods Act does not come 
into play when in a contract of sale there is an 
express stipulation that the goods shall he deliver- 
ed ‘for the place of despatch’. (1964) lo ML* 

602: 1965 Jab LJ 635: 1964 MPLJ 620. 

Art. 286 — Development of Sales Tax Law 

in India — State of law in pre-Constitution and 
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post-Constitution periods — C. P. and Berar Sales 
Tax Act (XXI of 1947), Section 2 (g), Expl II. 
See Ibid, Art. 245. AIR 19G2 Madh Pra 225 (DB). 

Art. 28G (1) Explanation (Before its omission 

by Constitution (Gth Amendment) Act, 1956) — 
Actual delivery, meaning and nature of C. P. and 
Berar Sales Tax Act (XXI of 1947), Section 4 (G). 

'Actual delivery' in the context in which the 
expression was used in the Explanation to Art. 
28G (1) only meant, ‘factual or real delivery of 
the physical goods in species as opposed to no- 
tional or constructive delivery*. Such delivery 
could thus take place onlv at t lie moment when 
the buyer or his authorised agent came into actual 
physical possession of the goods. Delivery of 
possession by transferring documents of title in 
respect of the goods sold was thus not ‘actual 
delivery’ nor was delivers' to a common carrier, 
who was presumed to be the buyer’s agent for 
taking deliverv, an ‘actual delivery’ to the buver. 
1961 MPLJ 804: 1961 Jab LJ 1011: 19G1 MFC 582: 
AIR 19G2 Madh Pra 225 (232) (Pt B) (Pr 2G) 
(DB). 

Art. 286 (1) Explanation (Before Its omission 

by Constitution (6th Arad.) Act, 1956) — For pur- 
poses of consumption', meaning of — C. P. and 
Berar Sales Tax Act (XXI of 1947), S. 4 (C). 


Ihe expression “for the purposes of consump- 
tion in that Stale” in the Explanation to Art. 286 
(1) must he understood as having reference not 
merely to the individual importer or purchaser 
but as contemplating distribution eventually to 
consumers in general within the Stale. Thus all 
buyers within the State of delivery from out-of- 
State sellers, except those buying for re-export out 
of the State, would he within t lie scope of the 
Explanation and liable to he taxed by the Stale 
on their inter-State transaction 1961 MPLJ 804: 
1901 Jab LJ 1011: 1961 MFC 582: AIR 1962 Madh 
Pra 225 (233) (PI C) (Pr 28) (DB). 


Art. 280 (1) (a). Explanation (ns It was before 

1950) — Applicability — Evidence to prove actual 
consumption in delivery State — Necessity, 

All that the Explanation to Art. 280 (1) requir- 
ed was that goods delivered as a direct result of 
sales should have been so delivered 'lor the pur- 
pose of consumption' in the delivery Slate. In 
order to attract the Explanation, it would be 
enough if it was shown that delivery was given 
in another State for the purpose of consumption 
in that State. AIR 1953 SC 252, Rel. on. 19G1 
MPLJ (Notes) 28. 


ff Art. 286 — Scope — Goods sent from M. P. 

<o LJ. P. where they were sold to consumers — 
State of M. P. — Right to levy sates-lax — (Salcs- 
Tax — Salcs-Tax Laws Validation Aet (VII of 
1950) ) — (Sales-lax — C. P. and Berar Salcs-Tax 
Act (1947), Section 2 (g), Expl. II). 


The bar in Art. 286 is created by two separate 
clauses. The first clause creates a bar in respect 
<>f the imposition of tax on the 
sale or purchase of goods where such sale or 
purchase takes place outside the State. The second 
clause introduces a bar in respect of sales or pur- 
chases which take place in the course of inter-State 
trade or commerce. The bar of the second clause 
<Iid not operate till 31st March, 1951, bv reason 
of the President's Order which had been issued 
under the proviso to that clause. Later, an Ordin- 
ance (the Sales Tax Law's Validation Ordinance, 
1956) and an Act (the Salcs-Tax Laws Validation 
Act, 1956) validated the recovers- of sales-tax in 
spite of the fact that the sale or purchase took 
place in the course of inter State trade or com- 


merce. Where the goods were sent from M. P. 
to dealers in Uttar Pradesh who sold or delivered 
them for consumption in that State, sales-tax 
could only be collected by the State in which the 
goods were actually delivered for the purpose of 
consumption in that State and not by the State 
from which the goods were sent for such delivery. 
Taxes if collected bv the State of M. P. in such 
circumstances after 26-1-1950 would ofTend against 
Art. 280 (1). Mullaji Jamaluddin and Co. v. State 
of M P., ILR (1957) Madh Pra 631: (1958) 9 STC 
499: 1958 Jab LJ 410: 1958 MPC 277: 1958 MPLJ 
353: AIR 1958 Madh Pra 220 (221) (Pi B) (Pr 7) 
(FB). 

- — Art. 286 (as tt stood In 1955) — Sale — Pas- 
sing property — Constituted sale — Property pas- 
sing in Kerala State — Delivery in pursuance of 
sale in Madras State did not form component part 
of such State. See Madras Sales of Motor Spirit 
Taxation Act (VI of 1939), Section 3 (1). AIR 
1965 Mad 529 (DB). 

Art. 286 (1) (a) and Explanation and Art. 280 

(2) (before Sixth Amendment) — Construction 
and relative scope — State's power to tax inter- 
state sale or purchase — Sales Tax Laws Valida- 
tion Acl(VII of 1956) — Scope and etVeet of — If 
liberates taxing power of State and lifts ban im- 
posed by Art. 2N6 (2) — Art. 286 (2) — If over- 
rides Art. 286 (1). 

Under Art. 280 of the Constitution there is a 
very clear ban imposed restricting the power of 
the State to impose a tax on sale or purchase of 
goods, where such sale, or purchase takes place 
outside the State. Not only is the ban clear, but 
it is also absolute. The Explanation to Art. 280 
(1) (a) — which is only in regard to that provi- 
sion (sub-cl. (a)) — defines a sale which should 
he deemed to have taken place in the taxing State. 
Article 280 (1) (a) read with the Explanation takes 
in and covers inter-State sale or purchase. The 
ban imposed on the Stale to tax sale or purchase 
taking place outside the taxing State is absolute 
and independent of any other ban in Art. 286? 
Art. 280 (2) is not capable of being interpreted as 
enabling Parliament to destroy it. If the terms of 
the Explanation are satisfied, such sales are bv a 
fiction deemed to lie ‘inside’ the State of dclivery- 
cum consumption and therefore, outside all other 
States. In such cases, therefore, only the State 
‘inside’ which the sale is deemed to take place by 
virtue of the Explanation is exempt from the ban 
imposed by Art. 280 (1) (a). All other States 
would he subject to that ban in respect of such 
sales. The real position is that all outside sales 
that is inter-State sales in respect of which the 
taxing State is not the inside State, the delivery- 
cum consumption Stales, are absolutely prohibited 
from being taxed by the Slate Legislature. The 
ban on the States’ power to tax outside sales is 
permanent and irremovable, and Art. 286 (2) has 
to be read onlv as enabling the Parliament to lift 
the ban on inside sale or purchase of the taxing 
State. 'Ihe Sales Tax Validation Act only pro- 
vided for lifting the ban to the extent to which 
Parliament was permitted to do so under the 
clear terms of the Constitution. Article 286 (2) 
cannot he read as completely overriding Art. 280 
(1), leading to the result that provided Parliament 
exercises us power, sale or purchase in t he course 
of inter State trade or commerce could he indiscri- 
minately taxed by all the States. Article 280 (1) 
dearlv rovers inter-State sale or purchase, though in 
terms it does not sav so. The intention of the 
framers of the Constitution was that no law of 
the State should tax a sale or purchase in the 
course of inter State trade or commerce which is 
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extra-terrilorial in character. An inside sale fall- 
ing within the Explanation can be taxed if Parlia- 
ment lifts the ban under Art. 286 (2). If the 
terms of the Explanation do not cover a parti- 
cular sale, then the question whether the sale is 
an outside sale qua the taxing State has to be 
determined by finding out the place where the 
property in the goods passed. In respect of an 
intcr-State sale not falling within the Explanation 
to Art. 286 (1) (a), on the lifting of the ban by 
Parliament under Art. 286 (2) the State wherein 
the property in the goods passed may levy lax 
if the words of the taxing section of the enact- 
ment are wide enough to cover such a transaction. 
ILK (1964) 1 Mad 367: (1963) 1 MLJ 411: (1963) 
14 STC 923. 

Art. 286 (1), Explanation — Sales Tax — 

Madras General Sales Tax Act (IX of 1939), Sec- 
tion 22 — Sales in which property passes outside 
Madras State but delivery for consumption inside 
Madras — Transaction taxable under Section 22. 
See Sales Tax — Madras General Sales Tax Act 
(IX of 1939), Section 22. AIR 1963 Mad 116 (DR). 

(Overruled on another point in AIR 1964 SC 

922.] 

Art. 286 (1) and (2) — Sales Tax Laws Valida- 
tion Act (1956), Section 2 — Madras General Sales 
Tax Act (IX of 1939), Section 3 (1) — Turnover 
and Assessment Rules, Rule 4-A — Inter-State sale 
In Madras State — Delivery-cum-consumption in 
Kerala Slate — Transactions between period cover- 
ed by Validation Act — Seller in Madras Stale 
whether last purchaser within R. 4-A — Liability 
of transactions to tax in Madras — Effect of Vali- 
dation Act — Inter-State sale whether converted 
Into intra-State sale. 

The Sales Tax Laws Validation Act cannot have 
the effect of treating all inter-State sales as intra- 
State sales as that would amount to abrogation 
of Art. 286 of the Constitution altogether. The 
Constitution prohibits a State from taxing sales 
ouside the State. The State where actual delivery 
of goods takes place for the purpose of consump- 
tion is deemed to be the locus where the sale 
takes place: AIR 1953 SC 252, Rel. on. 

With regard to ‘explanation sales', the State, in 
which actual delivery is effected for purpose of 
consumption can levy tax on the sale, provided 
the Parliament lifts t lie ban under Art. 286 (2). 
But with regard to what may be called ‘non-ex- 
planation sales’, that is, sales which do not fall 
within the Explanation to Art. 286(1) of the Con- 
stitution, the mere lifting of the ban under Art. 286 
(2) by the Parliament will not enable a State to levy 
a tax in respect of a sale which may yet be a sale 
outside the State territory. 

What is an ‘outside sale’ is defined by the Con- 
stitution by the Explanation to Art. 286 (1) which 
states what should be deemed to be an ‘inside 
sale’. The irresistible inference is that an ‘inside 
sale’ falling within the terms of the explanation 
can be taxed if the Parliament lifts the ban under 
Art. 286 (2). If the terms of the explanation do 
not cover a particular inter-State sale then the 
question whether the sale is an ‘outside sale’ qua 
the taxing State has to be determined by finding 
out the place where the property in the goods 
passes. In respect of an inter-State sale not falling 
within the Explanation to Art. 286 (1) (a) on the 
lifting of the ban by the Parliament under Art. 
286 (2) the State wherein the property in the 
goods passes may levy tax if the words of taxing 
section of the enactment were wide enough to 
cover such a transaction. 

Held, on facts (1) that as the sales were outside 
the Madras Slate and inside the Kerala State, the 


latter being 'delivery-cum-consumption' State, the 
sales cannot be taxed by the Madras State. (2) It 
cannot be accepted that the Mills in Kerala were 
the last purchasers. The Mills are the purchasers in 
inter-State sales, falling within the Explanation to 
Art. 286. The ‘delivery-cum-consumption’ Slate is 
the Kerala Slate and in relation to the Madras 
State, it is an ‘outside’ sale. The situs of the sale 
having been located by the Constitution as the 
Kerala State the Madras State is under a disability 
to tax such sales. Once the transactions are beyond 
the purview of the Madras Act, it is inconceivable 
that the parties to the transaction can be brought 
in for any measure of tax liability. It must there- 
fore be held that the Mills are not the last pur- 
chasers. As the petitioners have failed to esta- 
blish that they were not last purchasers, the assess- 
ment under Rule 4-A was correct. 75 Mad LW 
524: (1962) 13 STC 785: ILR (1962) Mad 1131* 
(1963) 1 Mad LJ 28: AIR 1963 Mad 5 (7, 8, 9) 
(Prs 15, 16, 20, 23, 24) (DB). 

Art. 286 (1) (a) and (b) — Applicability — 

Cotton imported* into India from abroad by Bom- 
pay dealers — Purchase by spinning mill al 
Tlrupur in Madras — Dealers’ agents clearing goods 
through customs and then despatching goods to 
Tirupur — Purchaser paying price into bank 
against delivery of railway receipt — Right of 
Madras to tax sales — Validity of Rule 4-A (lv)* 
Madras (General Sales-tax Turnover and Assess- 
ment) Rules, 1939. 

The assessee, a spinning mill at Tirupur, Madras 
Stale was assessed to sales tax under Rule 4-A 
(iv) of the Turnover and Assessment Rules on Us 
purchases of cotton which had been imported from 
Egypt, by Bombay dealers. The Bombay dealers 
imported cotton from Egypt and the shipping 
documents were in their names. The assessee 
intimated the Bombay dealers about its require- 
ments and then the Bombay dealers placed order 
with suppliers in Africa. The shipments were 
directed from African ports to Cochin. The clear- 
ing agents of the Bombay dealers at Cochin cleared 
the goods through customs and then despatched 
them to Tirupur to the assessee who paid the price 
into the bank against delivery of railway receipt: 

Held, (1) that since the purchases of cotton were 
made after the cotton had been imported into 
India by the Bombay dealers and after the cotton 
had crossed the customs frontier in India, the 
purchases did not fall within the scope of Art. 
286 (1) (b) of the Constitution. They were not 
purchases in the course of import but were pur- 
chases elTected after the import had been complet- 
ed: 

(2) that both the requirements of the explana- 
tion to Art. 286 (1) (a) were satisfied and Madras 
had the right to tax the sales, once Parliament 
lifted the ban on taxation on sales and purchases 
in the course of inter-State commerce : 

(3) that Rule 4-A (iv), as it stood in the rele- 
vant period, was intra vires and it was not in 
conflict with any of the provisions ol Section 5 
(ii) of the Madras General Sales Tax Act. (196UJ 
11 STC 306: AIR 1961 Mad 87 (88, 89) (Pis 4* 

5, 8) (DB). 

Arts. 286 (1) (a) Explanation and 286 (2). 

Inter-State sale when President’s Sales Tax con 
nuance Order was in force — M hich State can 
levy Sales-tax — Question whether it was Explana- 
tion sale’ has to be decided — (Presidents Sales 
Tax Continuance Order (1950) ). 

The 'explanation sale', that is, the sale 
falls within the scope of Art. 286 (1) ( a ' 0 f 
Constitution can itself he a sale in the 
inter-State trade and to such a sale the 
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imposed under Art. 286 (2) would also apply 
\Vlien that ban was lilted by the President's Sales 
Tax Continuance Order and some articles were 
sold outside certain State, the question is whether 
it was an inside sale as far as that State was con- 
cerned. or whether it was an outside sale which 
came within the scope of explanation to Art. 286 
il) (a). If they were outside sales, the President’s 
vJnler would not enable that Stale to tax those 
transactions, because the implied ban imposed by 
explanation to Art. 286 (1) (a) would apply pro- 
prio vigorc and could not he covered by the 
President's Sales Tax Continuance Order, which 
was concerned only with the lifting of the ban on 
taxing of sales in the course of intcr-State trade 
In such a case the question at issue is, whether 
there were sales of articles outside that State for 
consumption in the States of delivery (AIK 1955 
SC 765 and AIR 1955 SC 661, Relied on) (1959) 
10 SIC 598: (1900) 1 Mad LJ 140: 73 Mad LW 

- s - : AIR 1960 Mad 236 (236, 237) (Prs 2, 3, 4) 

( bli). 

Ar *. 28r > (t) (a) — Sales Tax — Madras 

General Sales Tax Act (9 of 19391, Sections 3 and 
I ransaclions in cotton tailing within the 
icope of explanation to Art. 280 (1) (a) of the 
Constitution — Transactions taking place between 
20-1-50 and 31-3-50 i.e. during the period not 
covered by Sales Tax Validation Act, 7 of 1950 
whith lifted the constitutional ban on the right 

’i States to taxable turnover ol the assessec 

Such transactions must he excluded from the taxa- 
ble turnover of the assessec — The President's 
Sales Tax Continuance Order which was in force 
during the relevant period cannot validate the 
imposition of levy after the Constitution. See 
Sales Tax — Madras General Sales Tax Act (9 of 
1939), S. 3. (1900) 11 STC 022 (Mad). 

Art. 280 (1) (a) — Sales lax — Madras 
General Sales Tax Act (9 of 1939), Section 3 
and Section 2 (h) — Goods outside Madras Stale 
brought within — Sale transaction involving inter- 
state element — Liability to tax. 

W here the goods are originally outside t he Slate, 
hut are brought into the State by reason of the 
purchase, then whether the property in the goods 
passes within the State or not, the tax liability 
is attracted by virtue of the main por- 

tion oj the definition of "sale" in see. 
lion 2 (h) read with Section 22. In regard to 
ttn ni. Art. 286 ( 1 ) (a) and the Explanation thereto, 
which, by reason of their introduction into the 
Madras General Sales Tax Act as Section 22, have 
to he read as part of the Sales Tax Act of the 
Madras State, will fictionally deem such sales to 
be ‘ inside’’ sales inasmuch as Madras is the Stale 
<>1 delivery or consumption. But when this view 
was overruled by the Supreme Court in the Bengal 
Immunity case, AIR 1955 SC 661, the postion which 
emerged was, that though these sales were “inside" 
sales for the purposes of the Madras Sales Tax 
Act, the tax upon them became obnoxious to the 
provisions of Art. 286 (2), and, therefore, they 
would have been exempt from tax. But the Sales 
lax Laws Validation Ordinance (No. 3 of 1950) 
promulgated bv the President on 30-1-1956 ap- 
plies to such sales, and to the lax liability arising 
thereon, and after the Ordinance, the exemption 
based upon Art. 286 (2) will no longer be ap- 
plicable. And hence the turnover on the purchase 
value ol cotton purchased during the vear 1951- 
52 by the mills situated in Madras State from 
Messrs. Volkart Brothers is not excluded from 
taxation under the Madras General Sales Tax \ct 
(1950-57) 7 STC 691: 70 Mad LW 142: (1957) 1 
MLJ 350: AIR 1957 Mad 302 (300, 307, 308) (Pt C) 
(Prs 10, 17, 22) (I)R). ' 
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Art. 280 — Madras General Sales Tax Act, Sec- 
tion 2 (h) (before its amendment by Act 25 ol 1947) 
—Negotiable Instruments Act (1881), Section 5— 
Sale of Goods Act (1930), Section 25 (3) — Export 
of goods to foreign buyer under letter of credit 
— 95 per cent, of price paid to seller in Madras 
Slate on presenting documents — Goods pass to 
buyer in State of Madras and liable to tax. See 
Sales lax — Madras General Sales Tax Act (9 of 
1939) (Before its amendment by Act (25 of 1947) 
Section 2 (h). AIR 1950 Mad 095 


Art. 286 


Place of sale 


Test See 


Sales Tax — Madras General Sales Tax Act (IX 
ol 1939), Section 3. AIR 1950 Mad 659 (FB). 

— -Arl. 286 — Intra-Stale or lotor-State Sale — 

T: \ ladras General Sales Tax Act (IX 

Ol liMlJJ, 1 (II) ). 

Leld, on facts that as between the seller and 
the huver the sale was completed bv the delivery 
ot the goods sold at the seller's premises within 
the State ol Madras. That made it an intra-Stale 
sale a sale wholly concluded within the State of 
Madras I he liability to tax under the Madras 
General Sales lax Act arose at that stage and 
lell upon the seller. That the goods were purchased 
avowedly tor transport outside the State of Madras 
would not make it a sale in the course of inter- 
state commerce. In the despatch of the goods bv 
the agent to his principal, there was no element 
ol sale. As belween the seller and huver actin'* 
through his agent the sale was concluded bv deli- 
very within the Stale, when the seller was liable 
lo pay l he sales tax. 1950 Mad WN 000: (1956) 2 

J ad h^ 4: J 1950) 7 STC 522; 69 Mad LW 569: 
(Pr 3) (DB) Mad 5, " ,: A1R 1956 MatJ 631 (632) 

" Art. 280 (1) (a). Explanation and (2) — Sales 
ransaclions Goods outside Madras brought into 
that State — Levy of sales tax — (Sales Tax — 
Madras General Sales Tax Act (IX of 1939), Sec- 

(1950) s~2) Sa CS TaX Laws Va,lda,5on Ordinance 

\\ here, by reason of the sales transactions sought 
to he taxed, goods which were outside the Slate 
ol Madras were brought over into that Stale and 
the transactions took place between the dales 
mentioned in Ordinance III of 1950 

Held, that as goods were transported to the State 
ol Madras and delivered for consumption there 

Ait M> (l) (a) but they were clearly transactions 
m tho course of inter-State trade within Art ‘>86 
~ an<1 therefore exempt from taxation, hut by 
reason of Section 2 ot the Ordinance, the sales 
lumg taxable before the Ordinance under Madras 

7 «T S r--. Ac AJ , i«Jif X w Was rc ™lercd valid. (1956) 
(DB) C " 1: Al ' 19 ' ,b Mad 027 < 02s ) (Pi II) (Pr 5) 

—Arl 288 — Madras General Sales Tax Act 
(l.UJj, Section 3 — Right to lew tax — Slate in 
which property in goods passes and not Stale 
where contract is made can lew tax — No evi- 
dence as lo place of contract - Goods delivered 
m,d price paid in Slate of Madras - Property 
!" e ° ods c P ass ^ m Madras State — Sellers liable 

I r II S , a es , ; IX , ~ 0,1 us is on sellers lo esta- 
hhvh that sale did not take place in Madras Slate 

Sic Sales Tax — Madras General Sales Tax \ct 

(9 of 1939). Section 3. AIR 1955 Mall MI. ‘ 

——Art. 280 (1) (a). Explanation — Delivery out- 
side the Stale - (Sales-lax - Madras General 

'| T,,, , C (l > of 1939), Section 7 - Appllca- 
b |m >) — (Sale of Goods Act (1930). Section 39 (l| 

— Delivery to carrier). 11 
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The assessce was a registered manufacturer of 
and a licensed dealer in groundnut oil carrying on 
business in Pollachi. During the accounting year, 
he sold oil to Messrs. Tata Oil Mills Co., Ltd. 
The course of business between the assessce and 
the purchasers was as follows: As the sale of the 
oil was ‘loose' the containers were supplied by 
the purchasers who sent their own drums to the 
assessce for the carriage of the oil. These con- 
tainers were filled in at the assessee’s mills and 
were transported to Pollachi Junction and then 
loaded on Railway wagons by the sellers who 
obtained Railway receipts in the name of the 
buyers as consignors, the consignees of course 
being the same. On the instructions of the buyers 
all the oil sold under these contracts was routed 
to Ernakulam where it was cleared by the buyers 
and the commodity was consumed in the latter’s 
mills. The railway receipts were, with the rela- 
tive invoices, handed over at Coimbatore to the 
buyers where they had an office and the sellers 
received a good portion of the price. The balance 
was paid after weights were checked and fatty 
acid tests were carried out by the buyers at 
Ernakulam. 

Held, that as the carrier was constituted an agent 
of the buyer for accepting delivery of the goods 
on his behalf the goods had "actually been deliver- 
ed to the buyer at Pollachi within the Madras 
State” and therefore, the tax liability had accrued 
and this was not altered or affected by reason of 
the subsequent despatch of the goods at the inst- 
ance of the buyer from the Stale of Madras to 
Ernakulam outside the State. 

The circumstance that the weight of the oil as 
well as the fatty acid contents were checked at 
Ernakulam and it was onlv thereafter that the 
balance of the price was paid to the assessce did 
not militate against the buyer having taken delivery 
uf the goods at Pollachi when they were handed 
over to the buyer’s agent, viz., the carrier. 

The requirements of Section 7 of the Madras 
General Sales Tax Act were even stricter and the 
exemption narrower than that embodied in the 
Explanation to Art. 28b (1) (a). Therefore, in 
a case to which the latter provision was not 
attracted, the provisions of Section 7 could not 
possibly apply. In the present ease the contract 
stipulated for delivery inside the State and so 

the terms of Section 7 of the General Sales Tax Act 
were not brought into plav. AIR 1953 SC 2.72 

Disling ILK (19.70) Mad 299: 08 Mad L\V 471: 
(19.75) 2 MLJ 319: (1955) 0 SIC 
Mad 502 (503, 504) (Pis 6, 7, 9, 

(See the decision in the Bengal 
case.) 

Art. 280 (1) (a) — I nler-State Sales before 

19.71 — Assessability to lax. See 

Madras General Sales Tax Act (XXV 

22. AIR 1955 NIC (.Mad) 1501 


230: AIR 1955 
10, 12) (DR). 

Immunity Co. 


31st March, 
Sales Tax — 
of 1947), S. 


(DR). 

Arts. 280 (1), Explanation 245 (1), 240 and 

Soli. 7, List II, Entries 92 and 54 — Power of 
Stale to tax, intra State and inter-State sales — 
Sales Tax — Madras General Sales Tax Act (9 
of 1939), Ss 3 and 22. See Ibid, Art. 245 (1). 
AIR 1953 Mad 110 (DR). 


Art. 280 (1), Explanation — ‘‘Consumption" 

■ — Meaning of. 

The word “consumption” in the Explanation 
cannot he understood in the limited sense of 
eatin" but in the wider sense of using. (1952)3 
STC 405: 1952 Mad \VN 878: 1952 Comp TC 179: 
(1952) 2 MLJ 014: 05 Mad LNV 1040 : AIR 1953 
Mad 110 (128) (Pt D) (Pr 33) (I)R). 

Art. 280 (Before amendment by Constitution 

(Sixth Amendment) Act, 1950) — Explanation 


sale — Inter-State trade — Inside sale — Scope 
of Art. 280 (1) (a) and (1) (b) and (2) — Actual 
delivery, when takes place. 

Before a sale can be considered as an “in- 
side sale” under the explanation to Art. 286 (1) 
(a) actual delivery' to the purchaser or to his. 
agent should have taken place inside the taxing. 
State; a delivery to the common carrier as such 
is not “actual delivery” within the contemplation 
of the Explanation to Art. 286 (1). The Explana- 
tion to Art. 286 (1) (a) can apply only if more 
than one State is involved in the same transaction. 
When there is no other State in which the goods 
are said to have been consumed apart from the 
Stale where the property in the goods passed, 
the Explanation is not needed as the key. The 
power to tax in those circumstances is exercisable 
by virtue of transfer of title to the property. 
Where the property in the goods passed within 
a State as a direct result of the sale, the sale 
transaction is not outside the State for the pur- 
pose of Art. 286 (2) (a) unless the Explanation 
operates. The expression "consumption” found in 
the Explanation to Article 286 (1) (a) is not used 
to denote destruction or user as understood in 
ordinary parlance; it is used ns a term in eco- 
nomics, comprehending the diverse use of the 
goods in question, e.g., the distribution of the 
goods as in the case of resale is also consumption 
coming within the meaning of that expression. 
Sale or purchase lor the purpose of export or 
for the purpose of inter-State trade is not a 
sale or purchase in the course of export or import 
or in the course of inter-State trade. Sales in 
the course of export or in the course of inter- 
state trade must of necessity be put through by 
transporting the goods by rail or ship or other 
means of communication. In other words, sale 
or purchase must occasion l he export or inter- 
state trade or commerce. To pul it differently, 
the sale or purchase must be inextricably bound 
up with the export or import or with inter-State 
trade or commerce and must form an integral 
part thereof 40 Mys LJ 774 : (1902) 13 STC 508: 
AIR 1903 Mys 141 (147) (Pi A) (Pr 29) (DR). 


Art. 280 (1 (a) Expin. and (2) — Applicability 

— Manufacturing Company in Mysore — Salt* os 
tobacco goods outside Mysore for consumption 
Properly in goods lo pass lo purchaser as soon 
as goocis arc delivered to carrier in Mysore 
Whether constitutes actual delivery to purchaser 
within Mysore State. 


Held, that the expression 'actual delivery’ * n 
lie Explanation to Art. 286 (1) (a) means de- 

verv of l lie goods to the purchaser or his agent 
nd delivery to the common carrier is not actual 
eliverv. The goods sold by the assessce to 
ersons outside the State could not therefore, 
e considered to have been actually delivered to 
lie m within the Stale of Mysore and were ex- 

nip! trom being taxed. 

The ban under Art. 286 (1) (a) read with 
Explanation applies to the case and so the 
cssccs were not liable to pay sales-tax wmi 
eel to goods sold and exported outside the. * 
f Mysore and the continuance order of 
’resident under sub-el. (21 will not 111 I lie 

laced bv Cl. (D. AIR I0..S ^SC Ml and AIR 10*> 
C 705. Applied. ILR <l f MVS ««. (!!>••'> 
STC 248: AIR 1957 Mys 14 (1C) (I r i), 

Arts. 280 (1) (n). Explanation 245 M^jVc^’tcv 

t , L aws _ Explanation sales made hai k 
bv Validating Act — Assessment ^ oidi r - 


the 

as- 

rcs- 


X 


issed prior 'to Validating Act and when 

r . - i / \ rr n 


1 u i/« w * ' * . c „ Ac cp * 

ispending levy of tax was in Ion 

cut can be made after pastng of \ a! datm„ ^ 

. Sales Tax Laws (\ alidation) Act t 


Orissa Sales Tax Laws (7 
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1956). See Ibid, Art. 246. AIR 1065 Orissa 100 

(DB). 

—Art, 286 (1) Explanation (as it was before 
the Constitution (Sixth Amendment) Act of 
1956) — ‘For the purpose of consumption in that 
State’ — Evidence of actual consumption in out- 
ride State not necessary — Orissa Sales Tax 
Act (XIV of 1947), S. 12 (2). 
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visions of the Act. Case-law discussed ILR 

(1955) Cut 334: AIR 1955 Orissa 122 (124 to 127) 
(Prs 2, 3, 4, 6) (DB). 

—Art. 286 (1) (a) — Inter-State transaction in- 
volving delivery outside province — Taxability — 

(Sales-Tax— Orissa Sales-Tax Act (XIV of 1947), 
S. 4). 


In order to get the benefit of the exemption 
from Orissa Sales Tax by virtue of the Explana- 
tion to Art. 286 (1) (a) of the Constitution, it 
is not necessary for the assessee to prove that 
the goods were actually consumed in the out- 
side Stales. It is enough if he proves that the 
goods were intended for purpose of consumption 
outside the State. AIR 1961 SC 347, Ret on 
11961) 12 STC 652: AIR 19G2 Orissa 99 (99, 
100) (Pr 3) (I)B). 

Art. 280 (1), Explanation — Goods purchased 

from outside dealers under declaration given un- 
der R. 27 (2) — Re-sale to outside dealers in con- 
travention of the declaration — Proviso to S. 
5 (2) (a) (ii) is attracted — Sale price realised 
ought to be included in taxable turnover. See 
Sales Tax — Orissa Sales Tax Act (XIV of 
1947). S. 5 (2) (a) (ii). Proviso. ILR (1962) 

Cut 797. 

• Art. 280 (1), Explanation — Legal fiction — 

(Sales-lax — Orissa Sales-Tax Act (XIV of 1947), 
Ss. 2 (e), 4, 12 (5) — Dealer — Nonregistration). 

Held, that sales were taking place within the 
State of Orissa and further that in the transac- 
tions of sale under consideration the petitioners 
were the sellers and were selling their goods in 
Orissa as the goods were delivered for consump- 
tion in the Slate of Orissa as a direct result of 
the sales. Not only orders were secured from 
the purchasers in Orissa by the canvassing agents 
of the petitioners but the sales were completed 
in Orissa though the petitioners were private 
limited liability Companies having their registered 
office at Mount Road, Madras. No distinction 
could he drawn between a sale as a legal fiction 
and an actual sale for the purpose of 
the present cases; such transactions were to 
be deemed to he sales for all purposes of this 
Act. In such transactions of sales, therefore, 
the petitioners were the sellers and must, there- 
fore, he held to lie selling goods as contemplat- 
ed in the definition of a dealer. But there was 
a further element involved within the meaning 
of the term “carrying on business” that is to say 
a few slrav and occasional cases of sales could 
not lead the Court to find that the petitioners 
were carrying on business of selling their goods 
in Orissa. It had further to tie found that the 
petitioners were habitually or systematically sell- 
ing their goods within the State of Orissa. 


The constitutional position under Art. 286 (1> 
fa) seems to be that where any transaction of 
sale involves inter-State elements only that State 
where the goods are actually delivered for the 
purpose of consumption would be entitled to tax 
that transaction. AIR 1953 SC 252, Rel. on. 

Several dealers in Raipur and Manbhum placed 
orders with the petitioner, a dealer in Orissa had 
also paid some money in advance. On receipt 
ot such orders, petitioner indented for railway 
wagons, loaded them with cocoanuts and hook- 
ed them by rail to Raipur and Manbhum and 
sent the Railway Receipts to the purchasing Turns, 
either through hank or through V. P. P The 
purchasing firms obtained custody of the Rail- 
way Receipts on payment of the full price inclu- 
sive ol transport charges and then took delivery 
of the cocoanuts at the places of destination 
I he petitioner claimed exemption from sales-tax 
in ()r * ssa * n respect of these transactions reivin'* 
on Art. 286 fl) (a) of the Constitution. 


A * V I'i | I I 1 4l | 


UUIIU m WlSIlCCl 


a transaction of sale involving inter-State ele- 
ments they had to show that the delivery also 
took place in Orissa for the purpose of consump- 
tion. On the above facts, however their power 
ot taxing the transaction did not exist. 19 Cut LT 

A 10 /,; 1 * Cul r,5;i: A,U lu53 Orissa 334 
(JJ0) (PI A) (I>r 6) (DR). 


v\ r i 


tit I a I and lixpl. 
taxability of inter-State sales — 


— Object of 
Test. 


„, T1 i e . Pr r, ary ob , icc ‘ of inscrl| nc ">c provisions 
of Art. -86 in the Constitution was to mve u 

•simple definition of the situs of sale involving 
inter-State elements so as to avoid the uncer- 
tainties which prevailed before the com- 
mencement of the Constitution. The Conslilu- 
! on makers, with a view to simplify the law on 
the subject for the purposes ot sales-tax and 
prevent multiple taxation, defined ‘inside sale’ in 
Hie Explanation thereby also defining what was 
outside sale that is to say, sale outside a 
Mate the determining factor in each case bein'* 
the place where there was actual delivery of 
goods tor the purpose of consumption which was 
an easily ascertainable test. 19 Cut LT 357 ; 

(Ft* ij) 9 (p P g) 1 [ uh ) AIK 1953 ° ,ivsa 334 (336) 


Held, further, that the petitioners proceeded ir 
a bona fide manner for obtaining a judicial pro 
nounrement ol the High Court before submitting 
their returns to I lit* sales-tax authorities. The> 
had, therefore, sufficient cause for not applMiu 
for registration, as the* decision of their Lord 
ships of the .Supreme Court, reported in AIR 1957 
SC 253 alone was not sufficient lor fixing tin 
liability of the petitioners for taxation. Whei 
there was still a further 
mined that the petitioners 
the meaning of the Act, it 
that the petitioners wilfully 


question to lie deter 
were dealers withir 
could not be said 
avoided to get them 


•eive* registered so as to attract the penal pro- 


Arts. 280 (!) (a) 

State and Inter Stale 
— Validity — Effect 
and Act VII of 1950 
Order (1950), S. 2 — 
Act (1950), S. 2). 


and 280 (2) — Sales outside 
sales — Tax on. by States 
of President’s Order in 1950 
— Sales Tax Continuation 
(Sales lax Laws \aiidation 


In t lie case of sales of goods despatched out- 
side the State and consumed in the State of first 
destination, two bans or restriction are attract- 
ed. The first ban is imposed by the Explana- 
tion to Art. 286 (1) (a), because it fixes the 
situs of such sales outside the State by mean-, 
of a legal fiction and because such sales arc 
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deemed to be outside sales, the State has no 
legislative authority to tax such sales. The se- 
cond ban is imposed by Art. 286 (2) against 
taxation of goods in inter-State commerce or 
trade. In this category of sales, there are thus 
two hurdles to surmount, and the President’s 
Order of 1950 and the Central Act VII of 1956 
are ineffectual and inoperative, because the ban 
imposed by the Explanation to Art. 286 (1) (a) 
has not been surmounted. AIR 1955 SC 765, Rel. 
on. 

In the case of sales of goods despatched out- 
side the State and consumed in States other than 
the State of first destination, however, only (me 
ban is attracted namely, the ban imposed by Art. 
286 (2), and not the ban imposed by the Explana- 
tion to Art. 286 (1) (a). It follows, therefore, 
that the second category of sales has only one 
hurdle to surmount, namely, the hurdle impos- 
ed by Art. 286 (2), and that hurdle has been 
surmounted by the President's Order and bv 
Central Act (VII of 1956) for the period from 
26-1-1950 to 6-9-1955 1957 BLJR 631: (1956) 7 

STC 745 : AIR 1957 Pat 288 (290) (PI A) (Pr 3) 
(DB). 

Art. 286 (1) (a). Explanation. Art. 246 (3), 

Sch. VII, List II, Entry 54 — Scope of — Inter- 
State sales — Tax on, by consuming Stale — 
Source of legislative competency. 

The argument that only the consuming State 
has the authority to impose sales tax by virtue of 
the Explanation to Art. 286 (1) (a) and that no 
other Stale except the consuming State may im- 
pose sales-tax, proceeds on a wrong assumption 
that the Explanation to Art. 286 (1) (a) is a 
source of power of the taxing State. The pro- 
vision of Art. 286 (1) (a) is only in the way of 
restriction or fetter of the legislative power of 
taxation. The affirmative grant of power is con- 
tained in Art. 246 (3) and in Entry No. 54 of 
List II of the Seventh Schedule. 1957 BLJR 631 : 
(1956) 7 STC 745: AIR 1957 Pat 288 (292) (Pt C) 
/Pr 5) (DB). 

Art. 286 (1) (a). Explanation — Exemption 

under, when available. 

A person is exempted from the payment of lax 
only if there is proof that the goods were deliver- 
ed and consumed in the State of first destina- 
tion. The sales would not be exempted if the 
goods are not consumed in the Stale of first des- 
tination but they arc re-exported from the State 
of first destination to other States. 1956 Pal LR 
510: 1957 BLJR 130 : (1956) 7 STC 776: ILR 
35 Pat 1055 : AIR 1957 Pat 112 (114) (Pt B) 
(Pr 5) (DB). 

Art. 286 (1) (a) and (2) — Scope — Biliar 

Sales Tax Act (XIX of 1947), S. 2 (g) as amend- 
ed by Bibar Sales Tax Act, 1948 (VI of 1949) — 
Definition of sale, whether ultra vires — Goods 
produced in Bihar sold outside Bihar after Cons- 
titution — If taxable. 

The definition of sale as given in S. 2 (gi. 
Bihar Sales Tax Act 1947, as amended by the 
Bihar Sales Tax Act, 1948, is ultra vires the Bihar 
Provincial Legislature to the extent it contra- 
venes Art. 286 of the Constitution of India. 

Held, on facts that the assessec could not legal- 
ly be taxed in the present case for sales of goods 
delivered outside the State of Bihar after the 
26th January, 1950. AIR 1953 SC 252 and AIR 
1954 SC 403 and AIR 1955 SC 661 and AIR 1955 
SC 765, Rel. on. (1957) 8 STC 841 : AIR 1956 
Pat 432 (434) (Pr 6) (DB). 


Art. 286 — Net turnover of manufacturer of 
cocoanut oil — Sale of oil outside State — De- 
duction of sale price not allowed. See Sales Tax 
— Travancore-Cochin General Sales Tax Act (XI 
of 1125), S. 2 (j). AIR 1955 Trav-Co 126 (DB). 

7, Sale aud purchase in course of import and 

export — Clause (1) (b). 

® Art* 286 (1) (b) — Assessment of sales-tax 
• — Assessee claiming exemption under Art. 286 (1) 
(b) — Burden of proving facts is on assessee 
See Ibid, Art. 226. (1965) 16 STC 599: (1965) 2 
SCWR 243 : 1965 Cant LJ 90 : AIR 1966 SC 142. 


Art. 286 (1) (b) 


— ‘‘In the course of ex- 
port of the goods out of the territory of India’' 
— Meaning of — Sale for export and sale in the 
export — Distinction — Sales of tea by auction 
to agents of foreign buyers — Held sales and 
export did not form part of single transaction — 
Sales were for export but not in the course of 
export. 

A transaction of sale which occasions export or 
which is effected by a transfer of documents of 
title after the goods have crossed the customs 
frontiers is exempt from sales-tax levied under 
any State legislation. To constitute a sale in 
the course of export of goods out of the territory 
of India, common intention of the parties to the 
transaction to export the goods followed by act- 
ual export of the goods to a foreign destination 
is necessary. A sale, by export involves a series 
of integrated activities commencing from the 
agreement of sale with a foreign buyer and end- 


ing with the deliverv of the 


goods to a common 
the country by land 
be dissociated from 
cannot be effectuat- 


thcrc 

must 

a rise 


carrier for transport out of 
or sea. Such a sale cannot 
the export without which it 
ed and the sale and resultant export form part 
of a single transaction. A sale in the course of 
export predicates a connection between the sale 
and export, the two activities being so integrated 
that the connneclion between the two cannot be 
volunarilv interrupted, without a breach of l lie 
contract or the compulsion arising from the 
nature of the transaction. In this sense to cons- 
titute a sale in the course of export it may be 
said that there must be an intention on the 
part of both the buyer and the seller to export, 
must he an obligation to export, and there 
he an actual export. The obligation may 
by reason of statute, contract between the 
parties, or from mutual understanding or agree- 
ment between them, or even from the nature of 
t he transaction which links the sale to export. 
A transaction of sale which is a preliminary to 
export of the commodity sold may be regarded 
as a sale for export, but is not necessarily to 
he regarded as one in the course of export, unless 
the sale occasions export. And to occasion ex- 
port there must exist such a bond between the 
contract of sale and the actual exportation, that 
each link is inextricably connected with the one 
immediately preceding it. There are a variety 
of transactions in which the sale of a com modi 
is followed bv export thereof. At one end are 

in which there is a sale of goods in 
the purchaser immediate or remote 
goods out of the India for foreign 
consumption. For instance, the foreign punha- 
scr either by himself or through his agent pur- 
chases goods within the territory of India, a 
exports the goods and even if the seller • 
the knowledge that the goods are intended i 
the purchaser to he exported, such a trans.u k 
not in the course of export for the seller do - 
not export the goods, and it is not -h 1 - . 

as to how the purchaser deals with the g 


transactions 
India and 
exports the 
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transaction without more cannot be re- 
yarded as one in the course of export hpnnco 
etymologically ‘’in the course of export" contcm 
pfales an integral relation or bond between the 
sale and the export. At the other end is a Iran- 
saction under a contract of sale with a foreign 
buyer under which the goods may under the co„ 
tract deheered by the seller to a common carrier 
l®r rans P, or .tin? them to the purchaser Such a 
sale would indisputably be one for export, whe- 
ther the contract and delivery to the common 
-earner are effected directly or through ag nt 

which* ih’’ lWeen ,. lle a , var *etv Of transactions in 
■which the question whether the sale is one for 

export or is one in the course ot export i c. 

I ;i transaction which lias occasioned the ex* 
i>oil, may have to be determined on a correct 
appraisal of all the facts. Where there are two 
sales leading to export the first under which goods 
i,rc procured for sale and the properly in the 
K'onds passes within the territory of India, and 
j c sMund by the buyer to a foreign party re- 
citing in export — the first cannot be regarded 

;Y S a sale ,n I,1C <-*«urse of export, lor a sale in 
die course of export must be directly and in- 
tegrally connected with the export It cannot 
also be predicated that every sale which results 

•n export is to be regarded as sale in the course 
ol export. 

Per Majority. Wanchoo and Rajagopala Avvan- 

• ( '°ntra lea cannot he exported otiier- 
wisl than under a licence: such a licence may 

J Y , l NSUl?d lo ;i manufacturer or to the purchaser 
ot the quota granted by the Central Government 
to tin- niaiuil nctu rer when tea is sold with ex- 
port right. When auctions of tea with the ex- 
port rights are held at Fort Cochin, sellers on 
"whose behalf the auctioneer acts as the agent know 
that bids are olfercd by the buyers of tea for 
the purpose of export. It is also known that the 
.udder is an agent or an intermediary ot a 
loieign buyer. When chests of tea out of the 
•export quota are sold together with the export 
rights, the goods are earmarked lor export, and 
Knowledge that the goods were purchased l>\ 
the bidders t or exporting them to the foreign 
principals of I tie bidders must clearly he attri- 
butable to the sellers. Hut the co existence ol 
these circumstances does not impress upon the 
transactions ol sale the character of a transaction 
in the course of export out of the territory ol 
India. Though the fact that I tic tea chests arc sold 
loge ther with export rights imputes knowledge to 
the seller that the goods arc purchased with 
the intention of exporting there is nothing in 
the transaction Irom which springs a bond hel- 
•xvecn the sale and the intended export linking 
them up as part of the same transaction. Know" 
ledge that the goods purchased arc intended to 
be exported docs not make ttie sale and export 
parts oi the same transaction nor does the sab- 
ot the quota with the sale of the goods lead to 
that result. I here is no statutory obligation upon 
the purchaser to export the chests of tea purcha- 
sed by him with t he export rights. The export 
quota merely enables the purchaser to obtain ex- 
port licence which he may or may not obtain. 

1 here is nothing in law or in t he contract bet- 
ween the parties or even in the nature of the 
transaction which prohibits diversion of the goods 
tor internal consumption. The sellers have no 
» one cm with the actual export of the goods, once 
ie goods are sold. They have no control over 
ic goods. I here is therefore, no direct connec- 
ion between the sale and export of the goods 
xv U( h would make I hem parts of an integrated 
transaction of sale in the course of export. The 

' ,l (s werc intended to be complete without the 
[Vol. 4.] Fn. D. 94. 
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export, and as such it cannot be said that the 
saiff sales occasioned export. The sales were 
therefore, for export and not in the course of 
export AIR 1952 SC 366 and AIR 1953 SC 333 

UR loro 19 # '^-•v! 58 and A,R 1958 SC Um and 
AIR lJb fc SC 1/33 and AIR 1961 SC 311 Itel 

°v'.| . I e " Gorm Nilgin Plantations, Co-c’onoor 
!: l, K' r| s). etc. v. S. 1. Officer, Special Circle 
Ernakulam, etc . 1964 Ker LJ 1019 • f 19041 2 SC J 

P>64 Wll-l 15 ST ( C J “i: 2 AIR 

1464 SC !/.)> (1,.>4 io 17o«) (Prs 4, 5, H to 10, 


If 


Art. 286 (1) (b) 
Meaning of 


“In the course of ex- 
hoes not include sale 
Andhra Act XIV of 
' 286 (1) (b). 


port 

— — — — — ^ • 

^hieli precedes export — ,.» t 
1955 does not contravene Art. 

It is only the sale under which the export is 
made hat is protected by Art. 286 (1) (b) and 
a purcliase which precedes such a sale does not 

' 1 w,,In " ,,s Purview though it is made for 
purpose ol , or with a view to exnorf Mnnr-o 
Andhra Act XI\ of 1955 by which S. 5 of the 
Madias General Sales Tax Act (IX of 1939) has 
been amended by addition of item (viii) must 
be held not to contravene Art. 286 (1) ,b) on the 
giound ol imposing tax on sales in the course of 
export. AIR 1952 SC 366, Disting AIR ic,y> c -! 

™ SC 1 58 and AIR 1958 Sc1t)02 

Rct on Last India Tobacco Co, etc v State 

(19621 n STf 2 ’ -on SC i\,? !l5 ' ,1%3 > 1 SCR 404 : 
FI C) (Pr 14). 1962 SC 1733 07,17) 


Ait. 286 (1) 
— Meaning 


port 

I lie concept ol 
just as the word 
termini as those 
intended to move 


in the course of ex- 
in Art. 286 postulates, 
i the existence of two 
which (he goods are 


(b) - 
of. 

export 
‘import’ 
between 

K *> 

i . , or bcl "’een which they are m- 

ciidcd to he transported, and not a mere move- 
ment ol Roods out of the country without any 

intention of their being landed in specie in some 
lorcign port. u,uc 

Iheretore. transactions of sale of hunker coal 
I be supplied from the assesscc’s depot Can- 
dle island m Madras State and trimmed into the 
Steam ships standing in the waters of Port Cochin 
lor enahhng them to sail out of India, cannot he 

s.m I to l,e sates in the course ol export within 
><■ meaning ot Art. 2S0 ,1, ,),) mcre , v becau ^ 

the <oal was to he carried outside the territory 
ol India. UK 1961 SC Mo. Rel. on. State of 
Ker. da \. Cochin Coal Co, Ltd 1961 Ker I i jn-. . 
(1!»61) 2 SCI 29 : (1061) 2 SCR 219 - mil ^ 
sre 1 : AIR 1961 SC 4(M (419. 411) (Pi A) (Pro)" 

280 (before amendment) — 

Sale within course of export’, 1 

Every sale or purchase proceding the export 
is not necessary to he regard as within the 
course ot export. It must be inextricably bound ud 

with the export, and a salt* or ’ 

with the ultimate export 
Ihercol is not within the 
purchases for the purpose 
protected, unless the sales 
selves occasion the export 
part of it. Rurmah Shell 
billing Co. oi India Ltd. 

Olficcr, (1961) 1 SCR 902 . |4i ,uu, n M(J 7(i , . 
(1962) 2 SCJ 251 : AIR 1901 SC 315 (323) fPi 
(Pr 27). 1 ' 

• Y r *. 286 (1) (b) (Before amendment) 

‘Export' — Sale of aviation spirit to foreign hound 
aircraft is not export. 

The test of export is that the goods must have 


purchase connected 

as an integral part 
exemption. Sales or 
of export are not 
or purchases thern- 
and are an integral 
Oil Storage & Distri- 
v - Commercial Tax 
(I960) 11 STC 764 

1'/ 1 Ik 4 f / 
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a foreign destination where they can be said to 
be imported. If the goods are exported and there 
is sale or purchase in the course of that export 
and the sale or purchase occasions the export to 
a foreign destination, the exemption is earned. 
The crucial fact is the sending of the goods to a 
foreign destination where they would be received 
as imports. 

Aviation spirit loaded on board an aircraft for 
consumption, though taken out of the country, is 
not exported since it has no destination where it 
can be said to be imported, and so long as it 
does not satisfy this test, it cannot be said that 
the sale was in the course of export. Further, 
the sales can hardly be said to ‘occasion’ the 
export. The seller sells aviation spirit for the 
use of the aircraft, and the sale is not integraiiv 
connected with the taking out of aviation spirit. 
The sale is not even for the purpose of export. 
3t does not come within the course of export, 
which requires an even deeper relation. The sale, 
thus, does not come within Art. 286 (1) (b). 

Burmah Shell Oil Storage & Distributing Co. of 
India Ltd v. Commercial Tax OtTicer, (1061) 1 
SCR 902: (1960) 11 STC 764: AIR 1961 SC 315 
(323, 324) (Pt C) (Prs 28, 29). 

0 Art. 286 (1) (b) — Sale under F. O. B. 

contracts — Properly in goods passes to seller 
only when they are put on board the ship — 
Hence sales arc exempt from sales-tax. 

Sales in which goods remain the seller's pro- 
perty till they had been brought on board the 
ship are exempt from sales-tax under Art. 286 
(1) (b) of the Constitution. 

If the property in the goods passes to the buy- 
er after they have, for the purpose of export to 
a foreign country, crossed the customs frontier 
the sale has taken place ‘in course of the export' 
out of the territory of India. The normal rule 
5n F. O. B. contracts is that, in the absence of 
a special agreement, the property in the goods 
does not pass until the goods are actually put 
on board the ship 

The following circumstances are not sufficient 
to hold that the seller and the buyer agreed that 
the properly will pass to the buver even before 
shipment : 

(i) the fact that the bill of lading was taken 
an the name of the buver when it has been re- 
tained by the sellers. When the bills of lading 
though made out as if the goods were shipped by 
the buyer, were actually obtained and retained 
by the sellers, that fact itself would ordinarily 
indicate an intention of the parlies that the pro- 
perly in the goods would not pass still after pay- 
ment. 

(ii) the circumstance that the export was, un- 
der the contract, to be under the buyer’s export 
licence because the ordinary rule in F. O. B. 
contracts is that it is the duty of the buverjo 
obtain the necessary licence: (1917) 2 KB 784 
and (1955) 1 QB 499. Bel. on; 1956 AC 588, 
Distinguished. 

(iii) the intention of the parties that in com- 
pliance with the requirements of Cl. 5 (2) of 

the Export (Control) Order, 1954 the goods shall 
be the property of the licensee at the lime of 
the export. The word ‘export’ in that Order 
must be taken to have the same meaning as 

given to it by the definition in the Import and 

Export (Control) Act. 1917 and on that defini- 
tion the time of export is the time when the goods 
go out of the territorial limits of India. These 
territorial limits would include the territorial 
waters of India. Consequently the time of the 
export is when the ship with the goods goes be- 
yond the territorial limits. At any rate, the export 


of the goods cannot be considered to have com- 
menced before the ship carrying goods leaves the 
port. Hence, the intention of the parties would 
mean nothing more than that the property in the 
goods shall pass immedidately before the ship goes 
beyond the territorial waters of the country, or at 
the earliest when the ship leaves the port. Which- 
ever view is taken there is nothing to indicate 
that the intention to comply with the requirements 
of Cl. 5 (2) of the Exports (Control) Order carries- 
with it an intention that the property should 
pass to the buyer at the lime the goods cross 
the customs frontier. AIR 1953 SC 252, Disting. 
B. K. Wadeyar, Sales-tax Officer v. M/s. Daulat- 
ram Ramcshwarlal (1963) 1 SCJ 550 : (1961) 4 
SCR 924 : (1960) il STC 757 : AIR 1961 SC 311 
(313, 314) (Pt A) (Prs 5, 6, 7, 8, 9). 


® — —Art. 286 (1) (b) — Sale “in course of im- 
port” — Properly in goods transferred by impor- 
ter to Government, while goods were on high 
seas, by delivery of shipping documents against 
payment — Effect. 

The course of import of goods starts at a point 
when the goods cross the customs barrier of 
the foreign country and ends at a point in the 
importing country after the goods cross the cus- 
toms barrier; the sale which occasions the im- 
port is a sale in the course of import; a purchase 
by an importer of goods when they are on the 
high seas by payment against shipping documents 
is also a purchase in the course of import and 
a sale bv an importer of goods, after the pro- 
perty in the goods passed to him cither 
after the receipt of the documents of title against 
payment or otherwise, to a third party by a 
similar process is also a sale in the course of 
import. 

Where the importer pursuant to the earlier 
contracts delivered the shipping documents, in- 
cluding the bill of lading to the Government 
against payment when the goods were on the 
high seas, the sales fall under the fourth prin- 
ciple and therefore, they are sales that took 
place in the course of import of the goods into 
India. AIR 1953 SC 333 and AIR 1952 SC 366: 
Foil. J. V. Gokal & Co. (Private), Ltd v. Assis- 
tant Collector. Sales-Tax 1960 Mad WN 776? 
(1960) 11 STC 186: 1960 SCJ 671 : (1960) 2 

SCA 19 : (1960) 2 SCR 852 : AIR 1960 SC 595 
(599)(Pt A) (Prs 11, 12). 


0 Art. 286 (1) (b) — Applicability — Bengal 

Finance (Sales Tax) Act (VI of 1941), S. 5 (2) 
(a) (v) — Dealer purchasing lea in West Bengal 
for parly in Bombay — Goods appropriated by 
Bombay party — Tea then sent to foreign coun- 
try — Claim to deduction. 


Held, (1) that under S. 5 (2) (a) (v) of the 
cngal Finance (Sales Tax) Act, 1941, deduction 
as claimable in respect of sales of goods to have 
ecu despatched by or on behalf of the dealer to 
a address outside West Bengal; (2) that in this 
isc the property in the goods passed in favour 
f the Bombay parties as soon as the the goods 
ere appropriated by the Bombay parties and so 
ic despatch of the goods outside W est Benga 
as on behalf of the Bombay parlies; (3) that, 
icrefore, in this view of the matter S o (-’ > :l 
•) of the Bengal Finance (Sales Tax) Act would 
? wholly inapplicable; (4) that the dealer ^ou 
ot be entitled to claim the protection ot Art 
■>6 of the Constitution once it was held that ne 
lie to the goods had passed in favour ol u 
ombay parlies long before the goods were en- 
listed to the carrier. AIB 195- SC > ‘ 

IB 1953 SC 333 and AIB 1958 SC 1002 Rel?n- 
IR 1958 Bom 120 & AIR 19ao Mad Distmg. 
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Gordhandas ^Lal ji v. B. Banerjce., (1958) 9 STC 
681: A1H 19i>8 SC 1006 (1009, 1010) (Prs 8 to 10) 

®“ 280 (1) (•>) — Salts preceding one oc- 

casioning export — Taxability. 

Sales made ‘for the purpose of export' are not 
protected unless they themselves ‘occasion the 
export , m other words, all sales that precede the 
one that occasions the export are taxable, even 
it the goods are manufactured with the main 

ATR Ul lQ 0 ?fi cr , -r P ,? r !i c A,R 1953 SC 333 and 
*5 . toll. State of Mysore v. Mysore 

«x!n n loo ai ^« M / inufaclurin « Co « Ltd. (1958) 9 

fpM iof lot^o / 958 SC ,UU2 (low ’ u,,)5 > (P| A » 

•— - Ar| . 286 (1) (b) and Sch. VII, List II, En- 
try ->4 — Sale in course of export —Exemption— 
fiovernment prescribing procedure for export 
— Effect. 

A sale is not exempt from taxation because 
Government has under the Cotton Textile (Ex- 
po j t Control) Order itself prescribed the course 
ol the export by (1) prohibiting all export lrorn 
the country save by or through licensed exporters 
|<nd (21 directing that all goods for export are 
to he specially packed and specially marked ‘for 
export only . The reasons are twofold. The 
hr>t is that even without the Government order 
the ordinary course of export would take the 
same procedure and therefore, the compulsion of 
the Government order makes no difference. The 
second reason is that the right to tax sales is 
given to the States under entry 54 in List II, 
there! ore, the Centre cannot prevent them from' 
taxing sales that are otherwise taxable either by 
a Central Art or by rules made under it. Stale 
ot Mysore v. Mysore Spinning & Manufacturing 
Company, Ltd. (1958) 9 STC 188: AIK 1958 
SC 1002 (1004) (I»l U) ( Prs 11, 12, 13). 
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to implement such orders, then no doubt, they 
are purchases for the purpose of export but as 
such purchases do not themselves occasion the 

do f 101 fal1 witJlin the exemption of 
Alt. -86 |1) (b) of the Constitution. Hence, 

hese purchases are liable to be included in 
he turnover and assessed to sales-tax, under the 
Madras General Sales Tax Act. AIR 1952 SC 300: 
and AIR 19a3 SC 333, Foil. 

On the basis ot the evidence on record in this 
case it was held by the Supreme Court that it 
was impossible for the assessees to contend that 
the purchases were exempt from sales tax by 
virtue oi Art. 286 (!) (b), that the assessments 
wire illegal and that consequently the non-pay- 
ment thereof was not an offence. In this view 

• .Vni? Hl * h Courl 0s decision reported 
in AIK 1954 Mad 833: erred in holding that the 

prosecution had failed to establish their case and 

m acquitting the accused. Stale of Madras v 

nT-l' h r * c'ri> U - a « n , d Co - LU, -> 1956 Mad U N 6oi 
(ld.io) G SIC /li : 1956 (Jr LJ 331 : 1956 SCC 

98: AIR 1956 St 158 (161) (1*1 A) (Pr 9) 


Art. 286 (1) (b) — Sale In course of ex- 
port — Effect of ban on export. 

4 he fact that A cannot export while B can. 
cannot^ turn a transaction that would not he an 
export transaction without the ban into one 
that is just, because A is under a disability. Slate 
ot Mysore v. Mysore Spinning & Manufacturin'' 
Co. Ud. (1958) 9 STC 188: AIK 1958 SC 1002 
(1005) (Pt C) (Pr 14). 

® Art. 286 (1) (l)) — Sale in the course of 
export — Sale through export licence-holders — 
Latter whether agents of sellers — (Contract Vet 
(1872), S. 182). 

Where the sales were sales to export licence- 
holders in India and not to overseas buyers direct, 
because the sellers were obliged to follow the 
procedure as under the Colton Textile (Export 
Control) Order, Ibis is clearly not a case ot 
agency. Even if Ibis was the only wav in which 
an export could be effected, that would not make 
the exporter the agent of the seller because bv 
the very act of purchase, the exporter became a 
principal and bought as such. State of Mysore 
v. Mysore Spinning & Manufacturing Co I td 
(1958) 9 STC 188: AIK 1958 SC 1002 (1005) (Pi I)) 
(Prs 10, 18, 19). 

* -* p L - 8r > (1) (b) — Purchases made for 

export Iml themselves not occasioning export are 
not exempted — They are liable to he taxed — 
Non-payment of sales-tax — Conviction for of- 
fence — (Sales Tax — Madras General Sales T 
Act (IX of 1939), S. 3 and S. 15-b). 

Aider securing orders for supply of skins to the 
London buyers, where the assessees go about pur- 
chasing the requisite kind and quantity ot skins 


i*— Ar '- 280 U) lb) - Sale in (be course ol 
import or export. 

\r| Jt ovr 1 M < f ,l y ~A Vith rospecl '° 'he scope of 
summed u p J b) he lo,lowin K conclusions maybe 

I ill* xvdhin* i/ n expor f. ;itul Purchases by import 
AIR l^Tsc mTfoT ™ Undl ' r Ar ‘ 286 ih lljl ' 

ior 2l |l,o Ur Jnr SeS in ,- t,le Stale bv the exporter 

he ° f C ' XP ° rt 1,s wel1 :ls sales in 

‘ th , c ‘'^porter alter the goods have 
i ossed the customs trontier are not within the 
exemption; and 

13) Sales in the State bv the exporter or im- 
porter by transfer of shipping documents while the 
-oods are beyond the customs frontier are within 
he exemption assuming that the State power of 
taxation extends to such transactions 

course of"’ -m A Sale ° r purc hase "in the 
U ?,‘ l f r ”, p ®L l <>r , eX , port witllin 'he meaning 
", -L'-.r 8 ® (1) (b| uicludcs (li a sale or purchase 
who h itself occasions the import or export <U) 

a sale or purchase which takes place while the 
goods are on the high seas on their import or 
export tourney and (iiil the iast purchase bv 
tlii. exporter with a view to export and the first 
sale bv the importer to a dealer after the arrival 
Ol the imported goods. If a sale or purchase 
takes place within a Slate, either under the Ke ne- 
ral law or by reason of the Explanation, then 
it takes place in the course of import or ex’ 
port as explained above, m. Stale, not even the 
S ate within which such sale or purchase lakes 
p.ue can tax it by reason of clause (1) ( bi 

Mule of Iravancore-Cochin v S \’ r p.', ’ 

1933 SCJ 471 : , 1953) 2 ML, 123 : eoShd LW 
(ill : 1954 SCR 53: ILR (1954) TC 1 SCI 

1959 : AIR 1 9,53 SC 333 (338. 352) 

Ar1, T?, 86 (1 ) lb) — ''Import into" and "ex 
port out ol — (Words and Phrases) 

The words "import into" and "export out , 
m the context of Cl. (li ,|„ j„ 

article or commodity imported or exported a 
re.erence o the goods" and to "the eJr tore f 

, m i', kc X clear that the words “export 

<4 and import into * mean the » vnnr ,' • out 

ol Ihc country and importation into the JmrnRrv 

respectively. Stale of Travaneore Coehin c SI, 
muglia \ das Cashewnut Factory fftr, ■> c r , 

953 2 MU 123: CO Mad LwVl igl SCH 

1.3: 'ILR (1954) TC 1 : l n.v4 SC 4 'l i /. 

1953 SC 333 (330) (l*t R) (l* r , 0) All* 
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■ Arl. 286 (1) (b) — In the course of Im- 

port or export— “In the course of”— (Words and 
Phrases). 

Per Majority. : — The word ‘course" etymologi- 
cally denotes movement from one point to an- 
other, and the expression “in the course of" not 
only implies a period of time during which the 
movement is in progress but postulates also a 
connected relation. A sale in the course of ex- 
port out of the country should be understood in 
the context of Cl. (1) (b) as meaning a sale taking 
place not only during the activities directed to 
the end of exportation of the goods out of the 
country but also as part of or connected with 
such activities. The time factor alone is not 
determinative. (1877) 4 Ch. D 765, Rel. on. 

Per Das. J.: — The word "course” conveys 
the idea of a gradual and continuous flow, an ad- 
vance, a journey, a passage or progress from one 
place to another. Etymologically it means and 
implies motion, a forward movement. The phrase 
“in the course of” clearly has reference to a 
period of time during which the movement is 
in progress. Slate of Travancore-Cochin v. Shan- 
mugha Vilas Cashewnut Factory, 1953 SCJ 471: 
(1953) 2 MLJ 123 : 66 Mad LW 611: 1954 SCR 
53: ILK (1954) TC 1: 1954 SCA 1059: AIR 1953 
SC 333 (336, 346) (Pt C) (Prs 10, 49). 


• Arl. 286 (1) (b) — Integrated activities in 

relation to sale. 

Per majority. : — The phrase “integrated activi- 
ties” as used in AIR 1952 SC 366 to denote that 
“such a sale” (i.e., a sale which occasions the 
export) “cannot be dissociated from the export 
without which it cannot be etrectuated, and the 
sale and the resultant export form parts of a single 
transaction”. It is in that sense that the two acti- 
vities — the sale and the export — are said to be 
integrated. It is not correct to speak of a 
purchase for export as an activitv so integrated 
with the exportation that the former could be 

regarded as done “in the course of” the latter. 

Per Das, .1. : — by adopting the principle of 

integrated activities in AIR 1952 SC 366 we have 
included the agreement tor sale to or purchase 
from, t he foreign merchant as taking place with- 
in t lie period connoted by that phrase. The 
agreement for sale or purchase, which occasions 
the export or import as the case may be. is 

obviously, in point of time, anterior to the 
actual and physical handing over of the goods 
to the carrier for taking the goods out of the 

country or for bringing them into the country 
as the case may be, but, nevertheless, such a 
sale or purchase has been held to have taken 
place "in the course of" export or import and as 
such exempt from taxation by the States. State 
of Travancore-Cochin v. S. V. C. Factorv. 1953 
SCJ 471: (1953) 2 MLJ 123: 66 Mad LW 611: 
1954 SCR 53: ILR (1954) TC 1: 1954 SCA 1059: 
AIR 1953 SC 333 (336, 347, 348) . (Pt D) 

(Pis 11. 50). 


• Art. 286 (1) (b) — Restriction as to Impo- 

sition of tax on sale or purchase of goods in the 
course of "import or export" — Scope — Inter- 
pretation of Statutes — Assembly debates — 
Value of. 

Whatever else may or may not fall within Art. 
286 (1) (b) of t lie Constitution of India, sales and 
purchases which themselves occasion the export 
or import of the goods, as the case may be out 
of or into the territory of India come within the 
exemption. Such sales must of necessity be put 
through by transporting of goods by rail or ship 
or both out of the territory of India, that is to 
say by employing the machinery of export. A 


sa le by export mvolves a series of integrated 
activities commencing from the agreement of sale 
with a foreign buyer and ending with the de- 
livery of the goods to a common carrier for 
transport out of the country' by land or sea 
Such a sale cannot be dissociated from ’the ex- 
port without which it cannot be effectuated, and 
. e sale and resultant export form parts of a 
single transaction. Of these two integrated 
activities, which together constitute an export 
sale, whichever first occurs can well be regarded 
as taking place in the course of the other As- 
suming that the properties in the goods passed 
to the foreign buyers and the sales were thus com- 
pleted within the State before the goods com- 
menced their journey the sales must nevertheless 
be regarded as having taken place in the course 
ol the export and are therefore, exempt under 
Art. 286 (1) (b). That clause assumes that the 
sale has taken place within the limits of the 
Slate and exempts it if it takes place in the 
course of the export of the goods concerned. 

The question whether the word “sale" used in 
the Constitution has the same meaning as in the 
law relating to the sale of goods or imports a 
wider concept than the passing of title from the 
seller to the buyer which under that law is de- 
termined by highly technical rules based upon 
the presumed intention of the parties and liable 
to be displaced by their expressed intention was 
left open. It was assumed for the purpose of 
these appeals that the word ‘sale’ used in the 
Constitution has the same meaning as in the law 
relating to the sale of goods. 

Reference to speeches made by members of 
the Constituent Assembly in the course of the 
debates on the draft Constitution in interpreting 
any article of the Constitution is unwarranted. 
(1950) 2 MLJ 42: 1950 SCR 88 : (1950) SCJ 29, 
Ref. to. The ‘import-export” clause found in 
the American Constitution is widely different in 
language, scope and purpose and a varying body 
of doctrine and tests have grown around them 
interpreting, extending or restricting, from time to 
time, their operation and application in the con- 
text of the expanding American commerce and 
industry and not much help can be derived from 
them in the solution of the problems arising un- 
der Art. 286 of the Indian Constitution. State of 
Travoncore-Cochin v. Bombav Company Ltd. 65 
LW 1087: (1953) 1 MLJ 1 : (1952) SCJ 527 : 1952 
Kor LT 581 : 1952 SCA 656: ILR (1953) TC 337 : 
1952 SCR 1112: 34 PLT 1 (SC): AIR 1952 SC 
366 (367, 3G8) (Pt A) (Prs 10, 14, 15). 

Art. 286 (1) (b) — “In the course of” in 

Cl. (2) must be given the same meaning as that 
expression has in Cl (1) (b). AIR 1956 All 445 
(446, 447) (PI A) (Prs 6, 10) (DID. 


Art. 286 (1) (b), Sch. VII, List 1, Entry 41— 

Customs frontiers — Import of goods — When com- 
plete — Sale of oils to foreign ships from bonded 
warehouse — Salcs-tax. 


‘Customs frontiers’ has been defined in the no- 
ficalion dated 1-4-1937 under the Government of 
idia Act, 1935 as “The frontier, whether one 
r more than one, whether sea or land, whether 
cterior or interior, of British India • Thoug 
ic power to define the customs frontiers is 'es - 
in the Parliament under entry 41 ol List i 
the Constitution there is no subsequen noUll- 
ilion defining it other than the Notification al- 
ady in force under the Government ot India 
:t ' So that, the customs frontier must be re- 
eled as the same as the frontier of India i and 
5 frontier extends along the sea to a width ot 
x miles, which according to law has been de 
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clarcd as the territorial water belt. As soon as 

that frontier is crossed by the floods, the import 

must be regarded as complete. AIR 1933 SC 333, 
net. on. 

W here therefore, the oils and petroleum pro- 
ducts of the assessee-company crossed the outer 
limit ol the territorial sea abutting the shores of 
\ isakhapalnam, the importation of the goods into 
India must be regarded as complete and once the 
customs frontier is crossed the exemption under 
Article 28b (1) (b) of the Constitution would 
vanish as the goods must be regarded as having 
ceased to be in the course of the import, and 
any sale of the oils effected thereafter, whether 
in the limits of the territorial sea or on land, 
lrom out of a bonded warehouse to the ocean 
going vessels, for their own consumption would 
be subject to sales-tax 

The sales cannot also be regarded as in the 
course ol the export as the sales are effected in 
India to ocean-going vessels, not as common 
carriers but to the vessels themselves, for their 
own consumption. In other words, the sale of 
the oils to the ocean-going ships takes place 
then and there for the consumption of the purcha- 
ser. 1 here is, therefore, no question of any ex- 
port at all involved in the case. 1952 SCJ 527: 
(19o3) 1 MI.J 1 ; AIR 1952 SC 300, Rel on. 
II. R (1901) Andli Pra 460: (1900) it 

STC 533: AIR 1960 Andli Pra 019 (G20, 621) 
(Pt A) (Pr 4) (DR). 

Art. 286 (1) (b) — Applicability — Sales-tax 
levied under R. 16 (2) (iii, Madras General Sales- 
tax (Turnover and Assessment) Rules — Validity. 
See Sales -'Fax — Madras General Sales Tax (Turn- 
over and Assessment) Rules (1939), R 16 (2) (ii). 
AIR 1958 Audh Pra 425. 

Art. 286 (1) (b) — Applicability — Sale pre- 
paratory to export — No exemption from sales-tax 
— (Sales lax — Madras General Sales lax Ad 
(Madras Act IX of 1939) (as amended bv Andhra 
Ac! (XIV of 1955), S. 5, Hem (viii)). 

A purchase of goods in the Slate for the pur- 
pose ol export out of State is only an act prepara- 
tory to export and not an act done in the course 
of the export of goods out of the territory of India, 
and therefore, a levy of tax on the purchase of such 
goods does not contravene Art 286 (1) (h) of 
the Constitution. AIR 1953 SC 333; AIR 1956 SC 
168; (1956) An WR 964; AIR 1957 Andli Pra 
297, Foil. 1958 An LT 36: (1958) 9 SIC 104: 
(1958) 1 An WR 227: ILK (1958) Andli Pra 225: 
AIR 1958 Andli Pra 294 (301) (Pt I)) (Pr 35) 

(DR). 


Art. 280 (1) (b) — Exemption under — Ap- 
plicability — Madras General Sales lax (Turnover 
and Assessment) Rules (1939), R. 16 (2) (ii) — 
Repugnancy lo Article. 

The exemption under Art. 286 (1) (b) does not 
apply to dealers who are last purchasers oi untan- 
ned hides and skins within the State and who 
export the goods outside the State, as a purchase 
for export cannot be regarded as an activity 
so integrated with the exportation that the former 
can be regarded as done “in the course ol” the 
latter. R. 16 (2) (ii), Madras General Sales Tax 
Rules is not therefore, repugnant to Art 286 (1) 
lb). 1955 STC 717, Foil 1LR (1956) Andli Pra 
1062: 1950 Andhra LT 863: (1956) 7 STC 508: 
1956 And lira WR 96-1: AIR 1957 AP 297 (300, 301) 
(Pt E) (Prs 14, 16) (DB). 

— Art. 280 (1) (b) — 'In the course of export 
of the goods outside the territory of India’ — 


Meaning of — Sale of aviation spirit lo foreign 
bound aircrafts for consumption during flights — - 
Delivery of goods Into tanks of aircrafts at air- 
lields within customs barrier and pavment of 
price upon completion of delivery — Sales whe- 
ther liable lo tax under Bombay Sales Motor 
Spirit Taxation Act (VI of 1946). 

Held, that the sales of aviation spirit to foreign 
bound aircrafts were local sales and not sales in 
the course of export of the goods outside the 
territory of India within the meaning ol Art. 286 
(1) (b) of the Constitution ot India and as such 
were not exempt lrom payment of tax under 
the Bombay Sales of Motor Spirit Taxation Act, 
1946. In all cases where a sale is completed prior to 
the carriage of goods beyond the territory of 
India and 1 lie goods are not deliverable outside 
the territory of India towards completion of anv 
contract (whatever) for sale of such goods, the 
sales must be held to be local sales: 1953 SCJ 
471 : (1953) 2 Mad LJ 123; AIR 1953 SC 333, 
Explained and Distinguished. 63 Rom LR 903 : 

AIR 1962 Rom 295 (300, 301) (Pt A) (Prs 26, 
34 ) . 


Art. 286 (1) (b) 


Tax — Bengal 
(VI of 1911), S. 2 igi 


— Contravention <•! 

Finance (Sales Tax) 

AIR 1965 Cal 236. 


Ail. 286 — Certiorari when can issue — 
whether in course of export out of India - 
cision ol Sales Tax Officer — Issue of writ 
Ibid. Art. 226. (1959) 10 SIC 68 (Cal) 


See 

Act, 

Sales 
■ De- 
See 


Art. 286 (1) (b) — Sale in course of export 
outside India — Exemption. 

Sales outside the territory of India in the 
course of export are, under Art. 286 Hi ol the 
Constitution, to be exempted. The question 
whether sales are in course of export or not is 
a difficult one. A sale by export involves a series 
of integrated activities commencing lrom the 
agreement of sale with a toreign buver and end- 
ing with the delivery oi the goods to a common 
carrier for transport out of the country bv land 
or sea. Delivery to a Shipping Agent would not 
lake it out ot the mischic! of the exemption. If 
Government directed the petitioner to sell to 
parties outside India and it the petitioner deli- 


vered the goods to Shipping 
by Government, that would 
sale in course of export 
1952 SCJ 527: (1953) 1 Mad 
62 Cal WN 397: 1959-10 STC 


Agents as directed 
be an export or a 
AIR 1952 SC 366: 

LJ 1, Foil (1958) 
14. 


Arl. 286 Sale of aviation spirit to foreign- 
bound aircral t — Liability to tax under section 

r S c cc , 1 !° , L if fringes Art. 286 of Constitution 
See Sales lax — Bengal Motor Spirit Sales Taxa- 
tion (Second Amendment) Act (32 of 1971 S *> 
(a) (1). AIR 1957 Cal 395. ‘ ’ “ 

Arl. 286 (1) (b) — Sale or purchase in 

course of export. 

The sale of goods to, or the purchase of goods 
by, a parlv lor Ihe purpose ol export is not 
necessarily a sale or purchase of the goods in 
the course of export. Such a transaction is not 
necessarily to be considered as entering the stream 
ol export at that stage. (1957) 8 STC 142 • 61 
CWN 195: AIR 1957 Cal 395 (399) (Pt R) (p r 

Arl. 286 (1) (b) — Sale in Hie course of ex- 
port What constitutes — Assess ee must have 
direct connection iu exportation of goods. 

In order to constitute a sale in the course of 
export within t fie meaning of Art *>86 (l) (i,) 
the seller must figure as an exporter and must 
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have a connection with the activities commenc- 
ing from the agreement of sale with a foreign 
buyer and ending with the delivery of the goods 
to a common carrier lor transport out of the 
country bv land or sea. 

Held, in the circumstances of the case that the 
fact that the assessees might have export quota 
pci m its lor each financial year under the Tea 
Act had no bearing in considering the question as 
to whether the particular sales were covered bv 
the exemption provided in Art. 286 (1) (b) So 
Jar as the assessees were concerned, the sale had 
become complete when once the goods were pur- 
chased in auction by the agent and delivery was 
also taken by him and the fact that there was 
a subsequent export by the agent to the foreign 
principal could not make the sale by the asses- 
sees as one made in the course of export of the 
goods out of the territory of India. Hence, the 
sajes were not exempt under Art 286 (1) (b) 

AIR WP 2 ?o-J? 6 L AIR 1953 SC 333 ■ AIR 1955 Mad 
t'or'i ' r R -, SC 158, AIR 1958 SC 1002, AIR 
SC 315 and AIR 1961 SC 1344, Rel. on. ILR 

(1961) 2 ker 6/3: AIR 1962 Ker 243 (249, 251 
252) (Prs 27, 31, 32, 37, 42). 

‘ Art. 286 (!) (b) (as amended in 1956) — Cen- 
tral Sales-tax Aet (1956), S. 5 (1) — “Sale or 
purchase in the course of export of goods out of 
territory of India — Meaning — Purchases with 
:* y ie '\ export — Sales if exempt under Art. 

(1) (b) — Central Sales-tax Aet (1956), S. 5 

Mere purchases in the State with a view to ex- 
port, and subsequent export, are not sufficient to 
secure the exemption from tax under Art 286 
n > (b). In order to attract the exemption there 
must be a causal connection which is intimate 
and real. The sales must inextricably be bound 
up with the export and form an integral part 
thereof . One must be able to sav that without 
the export the sale is not effectuated, or, in other 
words, that it was the sale which occasioned or 
produced or caused the export : AIR 1952 SC 
366: AIR 1953 SC 333; AIR 1955 SC 661 
SC 1002, Rel. on. 

Where the sales of tea by the tea 
the local agents of the foreign buyers 
auction imposed or involved no obligation to ex- 
port and there was no movement under the con- 
tract ol sale although the goods were as a matter 
of fact exported; the sales arc not exempt from 
tax under Art. 286 (1) (b). 1962 Ker LJ 146: 

1962 Ker LT 133: ILR (1961) 2 Ker 698: (1962) 

13 STC 309. ' 


AIR 1958 

estates to 
by public 


’ "Art. 286 (1) (b) (Before Sixtb Amendment) 
— ‘Ill the course of the import of the goods' — 
Meaning of — Sale of goods by transfer of docu- 
ments of title relating to goods on board ship 
before it crosses customs frontiers — Exemption 
from lax — Central Sales Tax Aet (LXXIV of 
1956), section 5 — 'Customs frontiers’ — Mean- 
ing of. 

‘Import’ taken as a whole from start to finish or 
‘I he course' of import as used in Article 286 (1) 
(b) ol the Constitution as it stood before it was 
repealed consists of a bundle of interlinked and 
inter laced activities spread over a duration of 
time beginning from t lie goods going through the 
custom gate of the exporting country and ending 
with the crossing of the customs barricade of the 
importing country. The import stream dries up 
and ceases to flow’ after the Customs Department of 
the importing country levies duty and thereby de- 
clares the eligibility of the goods to be cleared 
and mingled with the general mass of goods and 
merchandise in the country. It is not necessary 


thn* l he ^ Roods sho } 1,d be Physically removed from 
the harbour premises. Once the duty is levied 

Ro S n P1 in th e K 0n ;P a , yment ° f the duty and its reteii- 
tion m the bonded warehouse the import is at an 

fo d h a a v n< V he notlon '? 1 customs barrier is supposed 
° ba e ? crossed. A sale by transfer of docu- 
ments of title relating to goods on board a ship 

to °i' nt ? f - 11 ? 16 after the ship had “abated in- 

M lh nl 0 ," 3 W , aters but befor c the goods cros- 
i lhe customs barrier must be held to be a 

sate m }he course of import within the meaning 

ol Article 286 (1) (b) of the Constitution as it 

stood prior to the repeal thereof as well as under 

section o of Central Sales Tax Act. The course of 

import covers a range of integrated activities. 

frontier” as used in section 5 of the 

nrin 1 ♦ S *)L eS Tax Ac1, 1956 » and as understood 
Pi or t0 the enactment of that Act would not 

mean any geographical feature like land or coast 

or limits of territorial waters, but would onlv 

moan the operation of the machinery of the Cus- 

toms Department consisting of levy and collection 

oi duty m and clearance of the goods. ‘Customs 

Jrontiers must properly be construed as Customs 

904 " ‘nsei) " MLJ*424. ^ ^ (1963) 14 STC 

-Art. 286 — Red Book-Hand Book of Rules 
and Procedure 1961 - Import Trade Control, Ap- 
pendix 9 — Determination of relationship flows 
i rough a contract Legislations creating rights 
and liabilities pertaining to principal — Agent re- 
lationship -— Effect — Licensee under S. 3, Import 
(Control) Order, 1955 issuing letter of authority 
° a person to import the goods — Transaction 
treated by parties as sale — Holder of letter of 
authority importing the goods and selling to licen- 
see cannot be treated as an agent of licensee — 
transaction is a sale — Assessment of sales-tax 
1101 barrcd under Art. 286 of the Constitution. 
(1964 ) 2 Mad LJ 84: AIR 1964 Mad 162 (DB). 

— Art. 286 Export sale — What constitutes — 

I roperty passing on delivery of goods in go- 
downs of exporting houses — No contract by 
exporting houses with foreign buyers when goods 
received in godowns — Export houses held not 
acting as agents of seller — Sale not in course 
of export — Sale of Goods Act (1930), S. 23. 

An export sale is one which is ejected between 
a seller in the State and a buyer abroad out- 
side the Indian territory. The foundation of 
Mich a sale is the contract between the two. 

The absence of a contract either in the form of 
an actual agreement signed by the seller and 
the buyer or their respective agents or in the 
lorm of letters between the buyer and the seller 
evidencing the terms of the agreement is defini- 
tely fatal to any claim that any sale transaction 
by a local dealer is an export sale hit bv the 
provisions of Art. 286 of the Constitution. T. C. 

No. 150 of 1959 (Mad), Followed. 

Delivery of the goods by the seller to the 
buyer passes the property in the goods, where 
the seller does not reserve the right of disposal. 

Thus, where the property in goods passed on 
the delivery of the goods in the godowns of the 
exporting houses and when the goods w’ere taken 
over the exporting firms had not entered into 
any contracts with any foreign buyer. 

Held, that the conclusion was inescapable that 
the firms were not acting as the agents of the 
asscssee seller in putting through any export sale. 

The sale could not be said to be in the course 
of export 1962 Mad WN 121: (1962) 13 STC 805: 
(1962) 2 Mad LJ 197: AIR 1962 Mad 323 (324, 

325, 326) (Prs 4, 8, 9, 10) (DB). 
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—Art. 286 (1) (b) — “Course of import" when 
terminates — Goods not cleared for home con- 
sumption but kept In bounded warehouses after 
assessment of customs duty — Course of import 
held ended — Goods not exempt under Art 286 
<1) (b). 

It is not the factual mingling of the imported 
goods with the mass of the goods of the local 
■area that terminates the course of import. When 
once the goods have been landed at a customs 
port and have been subjected to tax in the sense 
that levy of import duty has been made thereon, 
then even though the goods might not have been 
cleared lor home consumption, the goods can be 
said to have ceased to be part of the import 
stream and have notionallv crossed the customs 
frontier 

Thus where the importers, after the customs 
dutv had been levied upon their goods, slocked 
their goods in the Customs warehouse and from 
there sold the goods to the ocean going vessels; 

Held, that the course of import of goods had 
come to an end and the sales to the ocean going 
vessels could not be said to be still in course 
of import. Such sales were not exempt under 
Art. 286 (1) (b) from sales-tax. AIR 1953 SC 333 
and AIR 1958 SC 341, Disting 1962 Mad \VN 90: 
(1962) 13 STC 1G3: 75 Mail LW 115: ILR 11962) 
Mad 585: AIR 1962 Mad 298 (301) (Pr 13) (DB). 

Art. 286 (1) (b) — • Sale in the course of 

export of goods — Name of foreign buver not 
indicated in terms of contract of sale — Delivery 
ol goods to be effected in local godowns — On 
delivery' part °f price to be paid by local man 
— Balance to be paid on shipment — Held pro- 
perty in goods passed on delivery at local place — - 
Sale did not fall within ban under Art. 286 (1) (b) 
and liable to be taxed under the Madras General 
Sales Tax Act. 1961 Mad \V.\ 806: (1962) 13 STC 
824: AIR 1962 Mad 250 (251) (Pr 5) (DB). 

Art. 286 (1) (b) — Scope — Sales in the 

course of export — (Sales Tax — Madras General 
Sales Tax Act (IX of 1939), S. 3). 

Where under one of the contracts it was speci- 
fically provided that the property in the goods sold 
passed to the vendee only after the delivery of 
the shipping documents and under the second 
contract it was clearly implied, inasmuch as it 
svas stated that payment was to he on presenta- 
tion of the shipping documents, that the propertv 
passed to the buyers only after the presentation 
of the shipping documents: 

Held, that in both cases the property in the 
goods sold passed to the buyers only after the 
goods crossed the customs barrier and got into the 
stream of export. Thus they were sales in the 
course ot export and the turnover from those 
sales was exempt from lax liability. 1958 Mad 
WN 115: (1958) 1 Mad LJ 225: (1958) 9 STC 208: 
71 MLW 252: AIB 1958 Mad 314 (316) (Pi A) 
(Pr 5) (DB). 

Art. 286 (1) (b) — Scope — Sales in the 

course of export — (Sales Tax — Mudras General 
Sales Tax Act (IX of 1939), S. 3). 

Where according to the contract, the sales were 
completed by delivery to the party at their go- 
downs in Madras and the contract also stated 
specifically that the buyers ‘confirmed having 
bought' from the assessce ‘today the undermen- 
tioned goods' and although the goods were bought 
for export there was no privity of contract be- 
tween the seller and the persons abroad to whom 
the goods were ultimately sold: 

Held, that the buyer under the contracts was 
tlie party in Madras and he was the exporter and 


not the assessee. The fact that the contracts pro- 
vided that the assessee should bear the shipping 
charges, etc., and that those came out of the price 
payable by the buyer to the assessee did not affect 
the jural relationship of the assessce with that 
party as seller and buyer of the goods in question. 
Those sales were therefore not either export sales 
or sales in the course of export but were only 
sales for export and therefore were not within the 
scope of Art. 286. Held, further that even a stipu- 
lation in the contracts that the shipment was ta 
be within one month from the date of the con- 
tract did not also affect the real position namely 
that the sales were not export sales 1958 Mad WN 
115: (1958) 1 Mad LJ 225: 71 Mad LW 252: (1958| 
9 STC 208: AIR 1958 Mad 314 (316. 317) (Pt B) 
(Prs 6, 7, 8) (DB). 

Art. 286 — Scope — Sale in course of exporl 

— Sale completed by delivery to buver in India 

— Contract providing for reimbursement of the 

buyer if the ultimate buver from abroad rejected 
the goods — Absence of privity of contract be- 
tween seller and ultimate buyer — Reservation oi 
right in favour of the buver in India did not alTecl 
the position that the sale was not a sale in the 
course of export but only a sale for export. 
(1872) 7 Com Pleas 438, Distinguished 1958 Mad 
WN 115 (1958) 1 Mad LJ 225: 71 Mad LW 252: 

(1958) 9 STC 208: AIR 1958 Mad 314 (317) (Pt Cl 
(Pr 10) (DB). 

Art. 286 (1) (b) and (2) — Dealer selling 

goods to exporter — No exemption under Art. 286 
(1) (b) — Delivery complete in Madras Slate 

— No inler-State trade — (Sales Tax — Mudraj 
General Sales Tax Act (9 of 1939), S. 2 (b)). 

Where a registered dealer sells coffee to a 
registered exporter in the State of Madras and 
the said exporter under the term of the con- 
tract of sale eventually exports the goods, it is 
as his goods that he exports. It is he who enters 
into the contract of sale with the buyer abroad. 

It is only that transaction with his purchaser ab- 
road that can be brought within the scope in 
Art. 286 (1) (b) of the Constitution and not the 
earlier purchase by the exporter himself from the 
dealer. 45 T. C. 205 (SC): 5 STC 262, Foil. 

Further, if the exporter transports the goods out of 
the State of Madras, such a transport does not 
make the antecedent transaction of sale, a sale 
or purchase in the course of inter-Statc trade or 
commerce within the meaning of Art. 286 (2) of 
the Constitution. 1956 Mad WN 135: 69 Mad LW 
79: (1956) 7 STC 135: (1956) 1 MLJ 487: AIR 
1956 Mad 449 (451) (Pi L) (Prs 11, 15) (DB). 

Art. 286 (1) (b) — Exporl sale — Meaning ol 

— Sale when occasions exporl. 

An “export sale" is one in which the assessee 
figures as an exporter, privity having been esta- 
blished between him and the foreign buver, either 
through direct negotiation or dealing, or through 
the local representatives of the latter. As sale 
will occasion an export or there will be an ex- 
port sale only where the sale is to a foreign buyer 
with whom the local seller has privitv and when 
as a direct result of such sale the goods are trans- 
ported across the frontier. 

Where merchants in Bombay who entered inta 
their respective contracts with the assessees were 
themselves the purchasers, whether their pur- 
chases were on their own behalf or on behalf ofl 
undisclosed foreign principals between the latter 
ot whom and the assessees there was no privity 
and undoubtedly a sale took place: 

Held, that the assessees were uot the seller* 
who exported or whose sales occasioned the en 
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«o rt A| A J R T«; 52 ,n£ 36f) A PP |ied - (1955) 2 MLJ 545: 
« STC fiW^AIR ?o J S ( . 1956) Mad M2: (1955) 

(Pr T 15) 6 a)I$i IR 9 6 Mad 22 (724 ’ 725) (P ‘ C > 

— Art. 280 (1) (b) — Sale in the course ol 

Prnnn^ i A PP ro P rla »lon of goods to contract — 

Ac? fmm P o a . t S ^o>'° b J uyer ~ ( Sale "I Hoods 
Act (1930), Ss, 23 (2) and 25 (2)). 

The course of the export out of or of the im- 
port into the territory of India does not com- 
mence or terminate until the goods cross the 
customs frontier. AIR 1953 SC 333, Foil 

C and F contracts for the sale of goods were 
entered into by the assessee with merchants in 
Bombay. The goods were to be exported from 
Cochin harbour to foreign countries by the asses- 
see on account and risk of the buyers There 
was appropriation of goods to the contract bv 
reason of packing the goods in the gunny ba<r S 

and marking them with the buyers' initials with 
the assent of the buyers. 

The appropriation, however, was not uncondi- 
tional because the seller had further duties in 
connection with the Roods which included loading 
them on board the ship and obtaining proper bills 
ot lading for conveyance of the goods to the con- 
tractcd destination and the seller in his turn was 
entitled to payment in exchange for these ship- 
ping documents. 

Held, that the property in the goods did not 
pass to the buyers until the relevant bills of 
lading were presented to the buyers or in anv 
e\cnt at least not until the goods were put on 
board the vessels at the harbour. In this view, as 
the goods were booked and had started on their 
journey to a foreign destination at the moment 
whoii the title in the goods passed to the buyer, 
there was a sale in the course of export” en- 
titling the assessee to the constitutional exemption 

^ n n (1 r7, ^ rt - 1 286 fb). 00 Mad L\V 1056: ILR 
(IO.jG) Mad 9<>2: (19o5) 2 MLJ 545: (1055) 6 STC 
094: AIR 1955 Mad 722 (725, 728) (Pt F) fPrs 
10, 25) (DR). 111 ' S 

* T"T Ar ** 289 (1) (b) — Sales Tax — Madras Gen- 
eral Sales Tax Act (IX of 1939), S. 3 (3) —Madras 
lieneral Sales lax (Turnover and Assessment) 
Rules (1939), Rules 4 (2) (d) and 1G (11) — Vali- 
dity of sales-tax levied under these rules. 

The tax on the purchase of untanned hides and 
skins by a licensed dealer in hides and skins 
levied by reason of Rules 4 (2) (d) and 16 (2) 
of the Madras General Sales Tax (Turnover and 
Assessment) Rules does not contravene Art 286 
(1) (b) of the Constitution and the levy of the 
tax is valid. AIR 1954 Mad 984, Overruled. 
State of Madras v. K. II. Chambers, Ltd (1955) 0 

STC 157: ILR (1955) Mad 579: (1955) 2 MLJ 63: 

68 Mad LW 923 : AIR 1955 Mad 314 (321, 323) 
(Pt A) (Prs 15, 16, 26) (FB). 


[inn C J P n r l S h n reCl1 ^ °r indirectly. The constitu- 
tional prohibition is of imposts on imports or 

exports. But in Art. 286 the prohibition is i» 

respect of transactions of sale or purchase in the 

course of import or export. Whereas in America 

it becomes very material to determine whether 

n^ P ‘1 CU 5 r .. POmt of ,ime an arlicIe ha s or 

has not entered the stream of export, in Madras i> 
becomes unnecessary to embark on such an en- 
Qu.ry. AIR 1952 SC 366 (368), Rel on 
, Tl , e American Courts have held that a (ax 
• * .1 dlscnm, nates against exported goods is- 

virtually a tax on exports. The passages in their 
decisions stein from this concept of a discrimi- 
natory tax being a prohibited impost. Under the- 
scheme of the Indian Constitution and the dis- 
tribution of legislative and taxation powers under 
it, there is no prohibition on Parliament to tax 
exports and the entire control over exports and 
imports as well as duties on such exports and im- 
ports are excluded from the purview of the* 

™ u‘i 'iu; e n°o f o Mad ™\ v - K - H. Chambers, Ltd. 
68 Mad LW 923: (1955) 6 STC 167 . ILR 

7t* mlj 63 : AIR 1955 Mad 314 
(319, 32o) (Pt R) (P rs 12, 40) (FB). 

* Ar *« 286 (b) — Sales Tax — Madras 

General Sales Tax Act (IX of 1939), S. 5 (iv)— 

1 pas General Sales Tax (Turnover and Assess- 
ment) Rules (1939), Rule 16 — Single point tax 
rixahon oi point — Sale on last purchase is 
not fax on sale in course of export. 

According to the Madras General Sales Tax Act* 
1.J39 and the rules, raw hides and skins are a 
commodity in respect of which the rule as to 
single point taxation applies and the tax is levied 
upon the last taxable purchaser who deals with 
the commodity in its raw state. It is by reason 
ol this principle that export figures as a fact to- 
determine the last buyer. In other words, the 
tax is really one on the transaction of purchase- 
anterior to the export,* the factum of the export 
Iiguring merely as marking the final stage of a 
series of purchases by one licensed dealer from 
another on the occurrence of which the taxable 
event, namely, the last purchase, is determined. 
State of Madras v. K. H. Chambers Ltd., 68 Mac? 

LW 923 : (1955) 6 STC 157 : ILR (1955) Mad 579 : 
(1955) 2 MLJ 63: AIR 1955 Mad 314 (321 io 324\ 

(Pf C) (Pis 18, 30) (FB). 


Art. 286 — Sales-tax. 


In Art. 286 taxes on both sales as well as pur- 
chases are exempt if made either in the course 
of export or import. State of Madras v. K II. 
Chambers Ltd., 68 Mad L W 923: (1955) 6 

STC 157: ILR (1955) Mad 579 : (1955) 2 MLJ 63; 
AIR 1955 Mad 314 (323) (Pt G) (Pr 27) (FB). 

Art. 2S6 — Sale or purchase in the course 

ft 


of export. 


• Art. 286 — Levy of sales-tax by State — Ex- 
port and import — American decisions bearing on 
the subject — Their utility. 

The decisions in America, to wit ‘Cocv. Errol’* 
(1885) 29 Law. Ed. / 15,* Richfield Oil Corpora- 
tion v. State Board of Equalization’, (1946) 91 
Law Ed. 80, do not aflord real assistance in con- 
struing the provisions of the Madras General Sales- 
tax Act, 1939 and Art. 286 (1) (b) of the Constitu- 
tion. The tax impugned in each one of the 
American decisions, is, or is tantamount to a tax 
on commodities, whereas the sales-tax in Madras 
is a tax on the turnover, which is determined by 
the amount involved in the individual transac- 
tions of sales. 1 he question in America always 
Is whether a particular tax. is a tax on imports 


A purchase of goods for the purpose of export 
even though such purchase is efTected to imple- 
ment orders for the export of these goods is not 
“a sale or purchase in the course of export” 
within the meaning of the exemption in Art. 286. 
AIR 1953 SC 333, Expl. State of Madras v. K. II. 
Chambers, Ltd, 68 Mad LW 923: (1955) 6 STC 
157: ILR (1955) Mad 579: (1955) 2 MLJ 63: AIR 
1955 Mad 314 (322, 324) (PI H) (Prs 18, 28) 
(FB). 

Art. 286 (1) (b) — Applicability — Assessee, 

a groundnut dealer, purchasing after 26th Janua- 
ry*, 1950, a quantity of groundnut for purpose of 
export — Assessee held not entitled to claim ex- 
emption under Art. 286 (1) (b) in respect of pur- 
chase price of groundnut. AIR 1952 SC 366 and 
AIR 1953 SC 333, Discussed. 67 Mad LW 819 i 
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(P 9 « M A) VAi ( DH ) . A,R 1954 Mad 1,17 (1I,8) 

Art. 28G (1) (b) — Sale to export Is not 
exempt from sales-tax — (Sales-lax — Madras 
General Sales-tax Act (IX of 1039). ) 

Inder Art. 286 (1) (b) of the Constitution, the 
sale and the export which arc treated as inte- 
grated activities are alone exempt if the sale is 
the occasion tor the export and it commences 
lrom the time when the agreement of sale was 
entered into with the foreign buyer. A purchase 
anterior to it by the exporter and a sale to 
the exporter by another person would not be 
within the limits of integrated activity as defin- 
ed by the Supreme Court. Both the purchase 
by the exporter and sale by the assessee to the ex- 
porter who ultimately exports the goods under a 
sale are beyond the limit and therefore, cannot 
be treated as a sale in the course of export which 
attracts the exemption, notwithstanding the fact 
that Ihe goods bv virtue of the Colton Textiles 
(Export Control) Order, 1940, were earmarked 
bv Ihe assessee for the purpose of export and ex- 
port only. AIR 1952 SC 360 and AIR 1953 SC 
333, Rel. on. 1954 Mad WIN 507: ILK (1955) Mad 
781: (1954) 2 MLJ 314: 67 Mad L\V 493: AIR 
1954 Mad 937 (938) (Pt A) (Pr 2) (DR). 

I See also Ihe decision of the Supreme Court 
in Ihe Bengal Immunity Co. Case reported as 
AIR 1955 SC 661.). 

— Ait. 286 (1) (b) — Scope — Sale of unlanned 
hides and skins by export outside India — Ex- 
emption from tax. See Sales Tax — Madras 
General Sales Tax Turnover and Assessment 
Rules (1939), R. 4. (1954) 2 MLJ 312: AIR 1954 

Mad 984 (DR). 

Art. 280 (1) (b) — Sales-tax. 

Ihe last purchases made by the dealers in a 
Stale cannot be brought within Ihe scope of Ihe 
exemption contemplated bv Art. 286 (1) (b) of 
the Constitution. Il is only the last sales made to 
tne foreign buyer that will be exempt as they 
done will he considered to he in the course of 
export outside Ihe territory of India AIR 1952 
SC 366 and AIR 1953 SC 333, Foil. 1954 Cr LJ 
1267: 1954 Mad WN 821: (1955) 2 MLJ 81: ILR 
(1955) Mad 184: AIR 1954 Mad 833 (837) (IMC) 
(Pr 12) (DR). 


Art. 280 (1) (b) and (2) — “In the course 

of export" — Meaning of — Sales or purchases 
having no direct connection with goods exported 
— Power of States to impose lax thereon. 

The decisions on the export and import clause 
in the American Constitution do not support the 
contention that an export must he construed as 
including purchases prior to the transaction under 
which the goods are exported. Similarly, the 
authorities on the commerce clause so far from 
supporting the contention that exports should he 
deemed to include the chain transactions preced- 
ing it clearly establish that immunity from taxa- 
tion under the commerce clause should he narrow- 
Iv construed so as to limit it to the period bet- 
ween the actual commencement and termina- 
tion of inter-State commerce. American case law 
considered. 

Ihe words "in the course of export" in Art. 
286 cannot bear the same meaning as "for the 
purpose of export”. In their natural meaning the 
words "in the course of export" would have a 
more restricted operation than the words "for 
the purpose of export". Quite obviously the 
words "in the course of" have been suggested bv 
the decisions of the American Courts on the com- 
merce clause. The object of Art 286 (2) is 
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clearly to prevent States from interfering with 
the free flow of commerce in the country’ bv erect- 
ing barriers of taxation. That was precisely the 
object of the commerce clause in America. Whe- 
ther the goods are in the course of transit is 
the paramount question to be decided under Ihe 
Ihe commerce clause. It is this conception that 
appears to have been adopted in the words “sale 
of goods, where it takes place in the course of 
inter-State trade . These words limit the prohibi- 
tion on the power of the State to impose tax on 
sales only where they are the subject-matter of 
inter-State commerce. The power of the Stale- 
to tax sales before the inter-State commerce com- 
mences and after it ends is left untouched In 
this view, the power of the States to impose la>; 
under Art. 286 (2) would he of the same chara- 
cter and extent as the power of the States in 
America in relation to the commerce clause 

It would be in accordance with sound rules of 
construction to put the same meaning on the- 

'>cc r< / S i» mi ,he . course ’ occurring both in Art. 
2*6 (1) (1>) and in Art. 286 (2). Thus understood 
the prohibition under Art. 286 (1) (b) will begin 
to operate only from the time when the goods 
exported begin their international journev and if 
will cease when that journey ceases. In other 
words, Ihe prohibition is limited to the period 
covered by the actual exportation or importation 
Of the goods. The power of the State to impose 
lax at any stage before or after is not affected 
In American law the commerce clause and 
l ie export and import clause operate differently on 
the power of Ihe State to impose tax While un- 
der the commerce clause the States have plenary 
powers ot taxation subject onlv to the powers of 
l ie Congress to regulate inter-State commerce, in 
Ihe case ol the export and impnrl clause, it is » 
tolnl want of jurisdiction. It would appear that the 
intention of the framers of the Constitution of 
India was to discard this distinction and enact 
one law for both foreign and inter State trad.- 


and that thev chose to adopt the law relating in 
inter- Stale commerce in America as furnishing ;> 
basis lor reconciling the competing demands" of 
both the Lmon to control and regulate commerce. 
inter-State and foreign, in ihe best interest of the’ 
country, and of the Slates, to raise revenue oi> 
transactions, which are rendered possible bv Un- 
protection afforded by the Stales. 

It must accordingly he held that both in Arts 
~- s 6 (l) (b) and 286 (2) the power of the States 
to impose a tax on export or import or inter- 
state trade or commerce is taken away only in 
respect of sales or purchases made directly ir> 
relation to the goods which are the subject-mat- 
ter of transportation either in inter-State or inter- 
national commerce, whether such sales take place 
prior to the commencement of the transport or 
during its progress. The prohibition does not 
extend to sales or purchases which have no direct 
connection with the goods which arc exported 

lvv 2 l-w ^ ® 14: C1052I 3 STC 405 : 1952 Mail 
MiN 8/8: Go Mad LW 1040: AIR 1953 Mad lit; 

iiwnm’ 124 ’ 125) (,M A) < Prs 20 to 22. 

24) (DU). 

Art. 286 (1) (b) — Purchase of goods in Paki- 
stan — Transport of goods in Madras — Liability 
of purchaser to be taxed under Madras General 
Sales lax Act - (Sales Tax - Madras General 
Sales lax Act (I\ of 1939), S. 3). 

Euless the goods arc in transit under a contract 

between two persons in two different countries 

entered into either at the commencement of tin- 

transport or during its progress, there can be 

no question of a sale or purchase in the course 
ol import. 

The representative of the petitioner used to -o 
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to Dacca, make the purchases there, pay the 
price, and consign the goods from there to Madras 
Ihe contracts of purchases were completed in 
Dacca, before the goods were put in transit; and 
what the petitioners did was merely to transport 
their own goods from Dacca to Madras The 
petitioners having been assessed to sales-tax un- 
der the Madras General Sales Tax Act : 

Held, that the transport by the petitioners of 
their own goods after purchase in Pakistan could 
not be brought under Art. 286 (1) (b) as a pur- 
chase in the course of import, but that as the 
purchases were completed in Dacca that would 
be outside the operation of the Madras General 
Sales Tax Act as that authorises a levy of tax 
only on sales or purchases within the Province of 
Madras; and as the tax was imposed on the peti- 
tioners as purchasers, it must be held to be un- 
authorised. (1952) 3 STC 405 : 1952 Mad WN 
878: (1952) 2 MLJ 614: 65 Mad LW 1046 : AIR 
1953 Mad 116 (125, 126) (Pi B) (Pr 26) (DB). 

Art. 286 — Scope and effect — Madras Gene- 
ral Sales Tax Act (IX of 1939) and Rules thereun- 
der — Constitutional validity — Purchase of raw 
hides for tanning and export outside the territory 
of India — Assessment to sales-tax — Validity — 
Power of State to tax inter-State and cxtra-Slate 
sales — Limits. 

The High Court could not entertain in proceed- 
ings by way of writ such objections to the asses- 
sment of the sales-tax as could have been urged 
before the Tribunals constituted under the Act. 
Madras Act (IX of 1939) is intra vires of the 
powers of the State Legislature. It is not open 
to the objection that it is an unconstitutional de- 
legation bv the Legislature of its functions to 
the executive. It is not repugnant to Art. 14 of 
the Constitution as being discriminative and the 
rules framed thereunder are valid excepting oillv 
B. 16 (5). (1952) 2 MLJ 598, Foil. 

The purchases of hides and skins prior to the 
transaction under which the goods are exported to 
foreign countries cannot be included in “export" 
under Art. 286 (1) (b) of the Constitution. Im- 
munity from taxation should be limited to the 
period between the actual commencement and 
termination of inter-State commerce. The words 
“sale of goods where it takes place in the course 
of inter-State trade” limit the prohibition on 
the power of the State to impose tax on sales only 
where they are the subject-matter of inter-State 
commerce. The power of the State to tax sales 
before the inter-State commerce commences and 
after it has ended is left untouched. 

Under Art. 286 (1) (b) the prohibition on the 
power of the State to tax exports and imports is 
stated in precisely the same terms as in relation 
to inter-State commerce under Art. 286 (2) and 
that is only in respect of sales or purchases which 
take place in the course of the import or the ex- 
port of the goods. It would be in accordance 
with sound rules of construction to put the same 
meaning on the words “in the course of" oc- 
curring both in Art. 286 (1) (b) and Art. 286 (2). 
Thus understood the prohibition under Art. 286 
(1) (b) will begin to operate only from the time 
when the goods exported begin their international 
tourney and it will cease when their journey 
ceases. That is, the prohibition is limited to the 
period covered by the actual exportation or impor- 
tation of the goods. The powers of the State to 
impose tax at any stage before or after is not 
affected. 

Roth in Arts. 286 (1) (b) and 286 (2) the power 
of the State to impose a tax on export or import or 
tnter-State trade or commerce is taken away only 
in respect of sales or purchases made directly in 


relation to the goods which are the subject- 
matter of the transportation either in inter-State 
or internatioal commerce, whether such sales 
take place prior to the commencement of the 
transport or during its progress. The prohibition 
does not extend to sales or purchases which have 
no direct connection with the goods which are 
exported. 

\Y here the purchases have been completed and 
the goods are then transported into Madras it 
would be outside the operation of Madras General 
Sales-tax Act. 

Sales-tax could be levied on sales which are of 
an inter-State character provided they were 
substantially effected within the State and a law 
imposing such a tax is not ultra vires (1952) 2 
MLJ 593, Foil. 

The right to impose the tax arises when the 
contract is concluded provided of course the 
contract is completed by the passing of pro- 
perty. 

The Stale has plenary powers of taxation over 
inter-State sales. The State has no power to im- 
pose tax on extra-State sales. 

In respect of inter-State sales the State in 
which the contract is concluded is the only State 
which has the power to impose a tax. 

Where the goods are delivered for consumption 
in a particular State, that State has the power 
to impose a use tax or purchase-tax thereon not- 
withstanding that the transaction of sale is extra- 
State. (Vide Art. 286 (1) (a), Explanation — which 
has become incorporated in the Madras General 
Salcs-Tax Act by the Adaptation of Laws (Fourth 
Amendment) Order, 1952, which shall be deem- 
ed to have come into force on 26th January. 
1950). 

With regard to taxes it might be assumed that 
the Legislature meant them to be valid to what- 
ever extent they could be sustained. It cannot 
be contended that because the Turnover and 
Assessment Rules which were framed before the 
Constitution mixed up what would not be taxable 
with what is taxable the rules should be declar- 
ed void in their entiretv. 1952 Mad WN 878 : 
(1952) 2 MLJ 614: 65 LW 1046 : (1952) 3 STC 
405 : AIR 1953 Mad 116 (121, 122, 124, 125) 
(Pt A) (Prs 15, 19, 20 to 22, 24) (DB). 

Art. 286 (1) (b) — Dealer In India selling 

goods to buyer in Nepal — Test to determine in- 
ter-State sale — Sale involving series of integrat- 
ed activities ending in delivery of goods — Dealer 
is entitled to claim exemption. 

Sales and purchases which themselves occasion 
the export of goods, as the case may be, out of 
or into the territory of India come within the 
exemption of Art. 286 (I) (b) of the Constitu- 

tion of India. The finding of the Sales Tax Officer 
that delivery of the goods to the purchaser was 
finalised in India is not a conclusive test for the 
determination of the question whether the sale 
made by the dealer in India to Nepal buyer is 
a sale in the course of the export of the goods 
within the meaning of Art. 286 (1) (b) of the 
Constitution. The true test is whether the sale 
and the export involve a series of integrated 
activities, commencing from the agreement of 
sale with a foreign buyer and ending with the 
delivery of the goods for transport out of the 
countrj' by land or sea. Where, therefore, a 
dealer in India has prepared credit memos, in 
the name of a buyer in Nepal and the sold goods 
are actually exported to Nepal in pursuance of 
the contract of sale between the parties, the dea- 
ler in India is entitled to exemption of the 
value of the goods sold to Nepal buyer. Ala 
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1952 SC 366, Foil. 1964 BLJR 
359 (360, 361, 362) (Prs 3, 4). 


6 : AIR 1963 Pal 


“ ;^ rf - - 86 0) (a) and (b) — Applicability — 

Id the course of — Interpretation — (Sales Tax 
— Bibar Sales Tax Act (XIV of 1947), S. 4). 

Hie expression 'in the course of in Art 286 
(1) (b) as it stood before the Constitution (Sixth 
Amendment) Act, postulates that the transaction 
o[ sale must he an integral part of the activity 
of exporting the goods out of the country. In 
order to attract exemption under Art. *286 (1) 
fb) it is necessary for the assessee to show that 
the sale took place not only during the activities 
directed towards the export of the goods out of 
the countrv, but also that the sale was a part 
ol the activities of such export. 


The assessec’s case was that the contract for 
sale ol goods had been made and the goods had 
been despatched from liihar to the firms in 
(.alculta who in their turn exported them 
to foreign countries and it was not the 
case nor had it been found that the goods had 
been sold to the Calcutta firms for the purpose of 
delivery and consumption in the State of West 
Bengal. 


Such a sale cannot be dissociated from the export 
without which it cannot be effectuated because 
the sale and resultant export form but parts of 
a single transaction. 

At one end are transactions in which there is 
a sale of goods in India and the purchaser, im- 
mediate or remote, exports the goods out of India 
for foieign consumption. Such a transaction 
without more cannot be regarded as one in the 
course of export because etymologically ‘’in the 
course ot export contemplates an integral relation 
or bond between the sale and the export. At 
the other end, a transaction under a contract of 
sale with a foreign buyer under which goods mav 
under the contract be delivered by the seller to 
a common carrier for transporting them to the 
purchaser. Such a transaction would indisputab- 
ly be one for export. (1965) 1G STC 553: AIK 
1905 PunJ 391 (394) (P| A) (Prs 6, 7) (DB) 

— Art. 286 (1) (b) The fact whether transac- 
tion is a sale ‘in course ol export’ is to be as- 
certained from exact nature of transaction — 
Sale in course of export is exempted under 
Article. See Sales Tax — Central Sales Tax \ct 

(1956), S. 5 (1). (1965) 16 STC 534: 67 Pun] LB 

155. 


Held, that neither Cl. (a) nor Cl. (b) of Art 
JN6 ( 1 ) ol the Constitution was applicable to the 
r *'se and the sale was not exempted AIK 1953 
SC 333. AIK 1956 SC 158, Relied on. (1958) 9 STC 
173: AIR 1959 Pal 30 (30, 31) (Pt A) (Prs 3 to 5) 

(DB). 


Art. *286 (1) (b) — Applicability — Punjab 
Crneral Sales-tax Act (XL VI of 1948), S. 29 (1) 
(■1) — Sale in the course of export — What Is — 
Mere intention to export without an actual ex- 
portation — Not sufficient to constitute such 
sale. 


I lie sale in the course of export predicates an 
inextricable connection or bond between the 
sale and the export, leaving no option to the 
purchaser ot not exporting without committing a 
breach ot the contract in question. In order "to 
attract the exemption under Art. 286) ( 1 ) (b), 
there must also in addition lie the resultant ex- 
port. 1 he sale must itself occasion export, or 
svhat is the same thing, the export must be made 
under the sale. To occasion export, there must 
accordingly exist between the contract of sale and 
actual exportation a bond so that each link is 
inseparably connected with the one immediately 
preceding it. The two activities of the sale and 
the export must be so integrated as to leave no 
possibility of a voluntary interruption without en- 
tailing a breach of the contract or an obligation 
arising Irom the nature of the transaction. It would 
thus postulate common intention on the part of 
the contracting parties to export the goods which 
must he actually followed by export and this ap- 
pears to be essential in order to constitute a 
^ale in the course of the export ol the goods, 
there must necessarily come into existence an 
obligation to export and there must also lie an 
actual export pursuant to such obligation. Mere- 
ly because a sale has been followed l»v the ex- 
port of the goods sold does not by itself clothe 
the sale with the quality of its being in the 
course oi their export. Nor is mere intention to 
export without an actual exportation, sufficient to 
constitute a sale in the course of export, because 
a sale by export involves a series of integrated 
activities commencing from the agreement of 
sale with a foreign buyer and ending with the 
•delivery ol the goods tor the purpose of export. 


Art. 286 (1) (b) — A sale by export — Mean- 
ing of — Sales and purchases which themselves 
occasion export or import of goods out of or into 
India come within exemption — Punjab General 
Sales Tax Act (XLVI of 1948), S. 5 (2). Cl. (a) 
|\i) — Deduction of purchase price of unginned 
cotton purchased for export to foreign market is 
permissible even if sale takes place through com- 
mission agent and outside State of Punjab. 


purchases 
or import 
of or into 
exemption 


Article 286 prohibits a State Government from 
levying any tax on the sale or purchase of goods 
which are exported or imported. Sales and 

which themselves occasion the export 
ol the goods as the case mav he, out 
the territory of India come within the 
even if the contract of sale is entered 
mto between the foreign buyer on the one hand 
and the petitioner through its agent at Bombay 
or Jagraon on the other. Such a sale would cer- 
tainly be in the course of export if it occasions, 
or results in, the export of goods outside the 
territory of India. And again this would he so 
irrespective ol the fact whether the goods are 
actually stocked at Bombay or Jagraon, at the 
time ol the contract : AIR 1952 SC 366, Foil Thus 
the dealer could deduct the purchase price of 
cotton from the gross turnover under S. 5 (2) Cl 
(a) (vi) even if the cotton was sold through the 
commission agents of the dealer and the sale took 
place outside the State of Punjab, 1965 Cur LJ 
121: 67 Pun LR G9:(1965) 16 STC 542 


Art. 286 (1) (b) — Sale In the course of Im- 
port of goods Into India — Transactions of sale 
of cement imported from Pakistan — Property in 
goods passing to buyers when they had not reach- 
ed India and were in course of import — Tran- 
saction held not liable to sales tax. 


Held, on facts, (i) that the sale which occasion- 
ed the movement of goods mav be taken to be 
the first sale made by Milkhiram and Sons to 
the State Trading Corporation. Subsequent sales 
bv the Stale Trading Corporation through its 
agent cannot be said to have occasioned" the 
movement ot goods in India; (ii> that the pro- 
perty in the goods passed to the ultimate buy- 
ers when the goods had not reached the territory 
of India but only were in the course of import 
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Therefore, the sales took place when the cement 
was m the course of import and as such they 
were not liable for payment of sales-tax bv vir- 

(1) (b). AIR 1961 Mad 87, Dist ; 
AIR I960 SC 595, Rel. on. ILR (1963) 13 Rai 

: l 9 63R a J LW 517: (1964) 15 STC 966: AIR 
(OB )” 8 5 10 ’ U) (P ‘ D) (PrS 14 ’ ,6, 17 ’ 19) 


[Reversed in AIR 19C6 SC 142 on the ground 
that the High Court should not have decided dis- 
puted Questions ol lact but should merely have 
quashed the assessment order on the ground that 
the Sales Tax Officer had not dealt with the 
question raised before him and remanded the 
case— Ed.] 


—Art. 286 (1) (b) — Sales taking place in 
series of transactions preceding export or im- 
port of goods — Levy of sales-tax on — Validity 
— Sales tax — Travaneore-Coehin General Sales- 
Tax Act (11 of 1125), S. 26. 

Under Art. 286 (1) ( b ) (which is incorporated 
as S. 26 of Travancore Sales Tax Act), while the 
goods are in the course of import into the ter- 
ritory ot India or while the goods are in the 
course of export out of (he territory of India, if 
a sale takes place, sales-tax cannot be levied 
The words “in the course of" in Cl. (b) make 
the scope of this clause very wide. It is not res- 
tricted to the point ol time at which goods arc 
imported into or exported from India. The seri- 
es ot transactions which necessarily proceed ex- 
port or import of goods will come within the 
Purview of this clause. Therefore, while in the 
course of that series of transactions the sale has 
taken place, such a sale is exempted from the 
levy ol sales tax. The sale may have taken 
place within the boundaries of the State Even 
I hen, sales-tax cannot he levied if the sale had 
taken place while the goods were in the course of 
import into India or in the course of export out 
of India. 

The object of Article 286 of the Constitution 
is to ensure that sales-taxes which may be imposed 
by the various States in this country do not in- 
terfere with imports and exports and interstatal 
trade and commerce which are ultimately matters 
of national concern affecting the whole country 
and are beyond the purview of the powers vest- 
ed in individual States. That is the reason why 
restriction is imposed by Article 286 upon the 
power ol individual States to legislate in respect 
of sales-tax and to levy such tax in particular 
instances. 


In the case of exports, all C and F, CIF and 
FOB contracts, made with the intention of ex- 
porting, fall within the purview of Art. 286 ( 1 ) (b) ; 
though the sales in those cases had been com- 
pleted before the exports commenced, and are 
exempt from tax. (1952) 3 STC 91 : 1952 Ker 
LT 59 : AIR 1952 Trav-Co 83 ( 84 to 86) (Prs 3; 
8; 14) (DR). 

8. Clause (2) — Inter-State sales — Before 
Constitution (Sixth Amendment) Act, 1956. 

• Art. 286 (2) (Before its amendment by Cons- 

titution (Sixth Amendment) Act, 1956) — Inter- 

State sales contemplated by Art. 286 (2) were 

the same as those defined in S. 3 fa), Central 
Sales Tax Act — Sales effected between 1st 

April, 1956 and 10th September, 1956 in which 

Roods moved from outside Mysore into Mysore 
being inter-State sales could not be taxed bv 


Mysore State. AIR 1963 SC 9S0, Rel. on. State 
Irading Corporation of India Ltd v State of 

Mysore, (1963) 14 STC 416 : AIR 1967 SC 585 
(586, 587) (Pt R) (P r 7). 

* " 286 (2) (Before amendment by Cons- 

titution (6th Amendment) Act, 1956) —'Scope 
See Sales Tax — Bihar Sales Tax Act (XIX of 
1947 before Amendment Act VII of 1957). S 2“ 

(g). (1964) 1 SCJ 351: AIR 1964 SC 584. 

• Art. 286 (2) (Before amendment by Constitu- 

tion (Sixth Amendment) Act, 1956) — Sale or pur- 
chase in the course of inter-State trade or com- 
merep — Contract itself involving movement of 
goods from outside the State of Mysore into the 
State — Held, sales were inter-State sales anti 
exempt from tax. 

The tests which have been laid down to bring 
a sale within inter-State sales are that the transac- 
tion must involve movement of goods across the 
border. Transactions are inter-State in which as- 
a direct result of such sales the goods are actual- 
ly delivered for consumption in another State. A 
contract ol sale must involve transport of goods 

1 rom one State to another under the contract of 
sale 

• 

Held, on facts that the contract itself involved 
l he movement of goods from the factory to the 
purchaser i.e., across the border from one Stale 
1° another because the factories were outside the 
State of Mysore and therefore, transactions were 
clearly transactions of sale of goods in thccourse- 
ol inter-Slale trade or commerce. Thus the sales 
were in the nature of inter-State sales and were 
exempt from sales tax. AIR 1963 SC 347, Dis- 
tinguished : AIR 1955 SC 786; AIR 1952 SC 366:. 
AIR 1955 SC 333; AIR 1961 SC 1344; AIR 1955 SC 
661, AIR 1955 SC 765 and AIR 1961 SC 65, Rel. 
on. 38 Mys LJ 516 Reversed. Cement Market- 
ing Co., of India (PJ, Ltd. v. State of Mvsore, 
(1963) 1 SCWR 202: (1963) 3 SCR 777 : (1964) 2 
SCJ 287 : (1963) 14 STC 175: AIR 1963 SC 989 
(983, 984) (Prs 9, 13). 

• —Art. 286 (2) — Assam Sales Tax Art (XVII of 
1947), S. 15 (as amended in 1951) — Assam Sales. 
Tax Rules, R. 80 — S, 15 and R. 80 do not offend. 

Section 15 (as amended), Assam Sales Tax Act. 
and R. 80 framed under the Act do not offend 
against Art. 286 (2) and are not ultra vires on 
that ground. Only sales, which affect inter- 
state trade or commerce directly and are an in- 
tegral part thereof, are saved under Art. 286 (2). 
Where lea is purchased in Assam for the purpose 
of being sold to dealers in Assam or outside the 
State, the transactions of sales are wholly inside 
the Slate and are intra-State sales and tax im- 
posed thereon does not offend Art. 286 (2). AIR 
1961 SC 1344, Applied. 

Section 3(1 ) A of the Act saves from taxa- 
tion all those transactions which, if they were 
taxed, would have fallen within the ban of Art- 
286. The effect of this saving is to make such* 
transactions immune from taxation, and no fur- 
ther amendment of the law in the machinery sec- 
tion was necessary. 

What has already been excluded by the opera- 
tion of the Constitution and the Act cannot be- 
come taxable, because the net turnover has to* 
be calculated in a particular manner. From that 
net turnover, such sales must be excluded by 
the operation of Art. 286 (2) and S. 3(1) A of 


CONSTITUTION OF INDIA (1950). Art. 286. Note 8 


the Act. The ban of Art. 286(2), which is again 
re-enacted by S. 3(1) A, makes it incumbent 
that the sales falling within those provisions 
should he excluded from the net turnover AIR 
1956 Assam 177, Reversed. State of Assam v 
Rarncsh Chandra Dey, (1961) 12 STC 441: (1962) 
1 SCR 986: AIR 1962 SC 107 (108. 109) (Prs 5, 
7 ). 

® ArC 280 (2) (as it stood prior to Sixth 

Amendment) — ‘Sale or purchase in course of 
Inter-State trade or commerce' — Meaning — 
Orissa Sales Tax Aet (1947), S. 5 (2) (a) (ii). 

In order that a sale or purchase might he in- 
ter-State, it is essential that, there must he trans- 
port of goods from one Stale to another under 
the contract of sale or purchase. A purchase made 
inside a State, lor sale outside the Slate cannot 
it sell be held to be in the course of inter-State 
trade and the imposition of a tax thereon is not 
repugnant to Art. 286 (2| of the Constitution. 

Ender S. 5, Orissa Sales Tax Act, 1947, cer- 
tain sales to the petitioner were not included in 
the taxable turnover of the sellers by reason of 
the registration certificate which the petitioner had 
•hlained on a declaration that the goods were 
to be resold in Orissa. Rut in violation of that 
declaration the petitioner sold the goods to dea- 
lers outside the State and so the purchases bv 
him were included in his turnover and assessed 


[This case was held in AIR 1961 Mvs 3 to 
have been Overruled on different point in AIR 
1959 SC 648.] 

* Art. 286 (2) — Madras General Sales Tax 
Act (19.39), S. 22 — Validity — Constitution of 
India, Sch. VII, List I, Entry 42 — Entry if 
covers inter-State sale — Validity of S. 22,* See 
Sales Tax — Madras General Sales Tax Act (9 
of 19.39), S. 22. AIR 1958 SC 468. 

[This case was held in AIR 1961 Mys 3, to have 
been Overruled on another point in AIR 1959 
SC 648.] 

® Arts. 28G (2), 245 — Territorial extent of 
legislative power — Theory of territorial con- 
nection or nexus — Applicability to sales-tax 
legislation. See Ibid, Art 245 1958 SCR 
1.355: ILR 37 Rat 827: AIR 1958 SC 452. 

® Arl. 286 (2) — C. P. and Berar Sales Tax 
Act (XXI of 1947), Ss. 8 and 27-A — Inter-State 
commerce — Registered dealer in Madhya Pra- 
desh importing lints bed tobacco from registered 
dealers in State of Bombay — Transaction is in 
the course of inter-State commerce — No liability 
can he imposed either for sales-tax or purchase- 
tax — (Sales-tax — C. P. and Berar Sales-tax 
Act (21 of 1947), Ss. 8 and 27-A). 


to sales-tax : 

Held, that the lew was not on the sales bv the 
petitioner to persons outside the Stale, hut on 
purchases by him inside the State. The former 
sales were in the course of inter-State trade and 
were not taxable under Art. 286 (2), hut the 
latter were purely intra-Statc sales, and a tax 
imposed thereon did not offend Art 286 (2) 
AIR 1955 SC 661, AIR 1953 SC 33.3, Rcl. on; AIR 
1955 SC 786, Disling Endupuri Narasimhain and 
Son v. Slate of Orissa. 28 Cut LT 1 : (1962) 1 

SCR .314: (1962) 1 SCJ 54: (1902) 1 SCA 39: 
(1962) 1 Mad EJ (SC) 32: (1962) 1 Andh \VR 
(SC) 32: 1962 SCI) 1: (1961) 12 STC 282: AIR 
1901 SC 1344 (1345, 1346) (Prs 4, 5). 


• —Art. 286 (2) — Sales Tax Laws Validation Act 
(7 of 1956), S. 2 — Act is not ultra vires — Scope 
and purpose of Act, indicated. Sec Sales Tax — 
Sales Tax Laws Validation Act (7 of 1956), S 2. 

AIR 1958 SC 468. 


Section 8 oi the C. P. and Berar Sales-tax Act 
requires that a dealer while being liable to pnv 
tax under the Act shall not carry on business as 
a dealer unless he has been registered as such 
and possesses a registration certificate. The liabi- 
lity to pay tax under the Act is thus postulated 
and unless and until a person is liable to pay 
such tax lie need not get himself registered as a 
dealer. 

All the transactions entered into bv a register- 
ed dealer, however, do not necessarily import a 
liability to pay tax under the Act because, when- 
ever the question arises in regard to his liability 
to pay anv tax under the Act. such liability would 
have to he determined in spite of his being a 
registered dealer with reference, inter alia, to 
the provisions of S. 27-A of the Act which incor- 
porates within its terms the bans which have 
been imposed on the powers of the State Legisla- 
ture to tax under Art. 286 (1) (a) and (2) of the 
Constitution. 


[This case was held in AIR 1961 Mvs 3. to 
have been Overruled on another point in AIR 
1959 SC 648.] 

£ Art. 286 (2) — Sales Tax Laws Validation 

Act (1956), S. 2 — “Law of a State" — Madras 
General Sales Tax Act 9 of 19.39, S. 22, if with- 
in protection of S. 2. Sec Sales Tax — Sales Tax 
Laws Validation Act (7 of 1956), S. 2. AIR 1958 
SC 468. 

tlhis case was held in AIR 1961 Mvs 3, to have 
been Overruled on another point in AIR 1959 SC 
648.] 


If, therefore, a dealer who has got himself re- 
gistered as dealer under the provisions of S. 8(1) 
of the Act is sought to he made liable in respect 
of transactions oi sale effected by him he could 
claim exemption from such liability if the transac- 
tions oi sale or purchase took place in the course 
of inter-State trade or commerce after 31-3-1951, 
except in so far as Parliament may bv law other- 
wise provide. Mohanlal Hargovind Das v. State 
of Madhva Pradesh, (1955) 2 SCR 569: (1950) 1 
Mad LJ (SC) 5: 1956 SCA 105: 1955 Nag LJ 719 : 
(1955) 6 STC 687: (1956) SCJ 6: AIR 1955 SC 

786 (788, 789) (Pr 11). 


£ Art. 280 (2) — Madras General Sales Tax 

Act (1939), S. 22, Explanation — Repugnancy to 
Art. 286 (2) oi Constitution — Subsequent en- 
actment ol Sales Tax Laws Validating Act — 
Effect of, indicated — Invalidity of S. 22, Ex- 
planation is removed — (Interpretation of Sta- 
tutes — Constitutionality — Invalidity • — Void 
and null statutes). Sec Sales Tax — Madras 
General Sales Tax Act (9 of 1939), S. 22, Expla- 
nation. AIR 1958 SC 468. 


• Art. 280 (2) — Scope. 

Art. 286 (2) cannot he regarded as subject to 
the States taxing power, and it cannot be said that 
the protection of Art. 286 (2) could not have been 
intended to be larger. Dissenting view in AIR 
!9aJ SC 232, & in AIR 1953 SC 333, Approved 
Bengal Immunity Co. Ltd. v. State of Bihar ILR 
34 Pat 905: (1955) 6 STC 446: (1955 ) 2 SCR 603: 
(1955) 2 MLJ (SC) 168 : 1955 An \YR (SC) 422: 
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(1955) SGJ 672: 1955 SCA 1140: AIR 1955 SC 661 
(682) (PI M) (Pr 34). 

• Art. 286 (2) — Scope. 

The opening words of clause (2), namely, "Ex- 
cept in so far as Parliament may by law other- 
wise provide" clearly indicate that the lifting 
of the ban may be total or partial, that is to 
say, Parliament may lift the ban wholly and un- 
conditionally or it may lift it to such extent as 
it may think fit to do and on such terms as 
it pleases. In exercise of its legislative powers 
under Entry 42 of List I of 7th Schedule read 
with Art. 286 (2) Parliament may make a law 
permitting the Slates to tax inter-State sales or 
purchases of certain commodities only. Parlia- 
ment may by way of regulating inter-Siate trade 
or commerce, fix a ceiling rate of tax on sales 
or purchases of goods which the law made by 
the Stales under Entry 54 of List II may not 
exceed. Bengal Immunitv Co., Ltd. w. State 
of Bihar, ILR 34 Pat 905 : (1955) 6 STC 446 : 
(1955) 2 SCR 603: (1955) 2 MLJ (SC) 168 : 1955 
An WR (SC) 422: (1955) SCJ 672 : 1955 SCA 
1140: AIR 1955 SC 661 (678) (Pt J) (Pr 27). 

• Art. 286 (2) — Bihar Sales Tax Act (XIX 

of 1947) — Validity. 

Article 286 (2) puts an absolute restriction on 
the taxing power of the States where transactions 
of sale or purchase take place in the course cf 
inter-State trade or commerce unless and until 
the ban is lifted by Parliament within the terms 
thereof. The charging section of the Bihar Act 
read with the relevant definitions cannot ope- 
rate to tax inter-State sales or purchases and it 
must be held that as Parliament has not other- 
wise provided, the Act, in so far as it purports 
to tax sales or purchases that take place in the 
course of inter-State trade or commerce is uncons- 
titutional, illegal and void. The Act imposes tax 
on subjects divisible in their nature but does not 
exclude in express terms subjects exempted by 
the Constitution. In such a situation the Act 
need not be declared wholly ultra vires and void, 
for it is feasible to separate taxes levied on 
authorised subjects from those levied on exempt- 
ed subjects and to exclude the latter in the 
assessment of the tax. Order was issued direc- 
ting that, until Parliament by law provided other- 
wise, the State of Bihar do forbear and abstain 
from imposing Salcs-tax on out-of-State dealers in 
respect of sales or purchases that had taken 
place in the course of inter-State trade or com- 
merce even though the goods had been delivered 
as a direct result of such sales or purchases for 
consumption in Bihar. 


ed. Bengal Immunity Co., Ltd. v. State of Bihar, 
ILR 34 Pat 905: (1955) 6 STC 446 : (1955) 2 SCR 
603: (1955) SCJ 672: 1955 SCA 1140: (1955) 2 
MLJ (SC) 168 : 1955 An WR (SC) 422 : AIR 1955 
SC 061 (687, 688, 710, 711, 722, 742) (Pt T) 

(Prs 48, 51, 52, 110, 113, 137, 184). 

® Art. 286 (1) (a) and Explanation and (2) 

— Scope. 

It cannot be held that if Article 286 (2) ap- 
plies to the class of sales covered by Article 286 

(1) fa) and the Explanation thereto it would 
result in discrimination against local trade in 
favour of inter-State trade and it will be incon- 
sistent with the provisions of Part XIII of the 
Constitution. The consumers within a State who 
would resort to transactions of purchase across* 
the border with a view to avoid the payment of 
the intra-Slate sales-tax would be comparatively 
few and could in conceivable cases be caught 
within the net by imposing a tax on goods of 
a non-discriminatorv nature within the meaning 
of Art. 304 (a). This reason is therefore, no 
deterrent to holding that the ban under Art. 286 

(2) is absolute and unallected by Art. 286 (1) 

(a) and the Explanation thereto. Bengal Immu- 
nitv Co., Ltd v. State of Bihar, ILR 34 Pat 905 : 
(1955) 6 STC 446: (1955) 2 SCR 603: (1955) SCJ 
672 : 1955 SCA 1140 : (1955) 2 MLJ (SC) 168: 
1955 Andhra WR (SC) 422: AIR 1955 SC 661 
(708) (Pt V) (Pr 104). 

• Art. 286 (1), Explanation and (2) — Scope. 

It cannot be said that the Constitution itself 
has divided transactions of sale or purchase in 
the course of inter-State trade and commerce into 
two distinct categories, one falling within Art. 
286 (1) (a) and the Explanation thereto and the 
other falling within Art. 286 (2). The transac- 
tion of sale or purchase would be one but it is 
subject to the imposition of distinct bans having 
regard to the view-point from which it is being 
looked at. If it is looked at from the view- 
point of its being an outside or an inside 

sale it may be caught within the ban ot 

Art. 286 (1) (a). If it is looked at from 

the view-point of its being a transaction in the 
course of inter-State trade or commerce it rnay 
be caught within the ban imposed by Art. 286 
(2). These bans are mutually exclusive and may 
have to be applied to the same transaction ot sale 
or purchase, one ban not necessarily excluding 
the other Bengal Immunitv Co., Ltd. v. Stateof 
Bihar, ILR 34 Pat 905: (1955) 6 STC 446:(19aa) 

2 SCR 603: 1955 SCJ 672: 1955 SCA 1140: 
(1955) 2 MLJ (SC) 168: 1955 An WR (SC) 422 : 
AIR 1955 SC 661 (708, 709) (Pt W) (Pr 100). 


All the provisions contained in Bihar Sales Tax 
Act with regard to the registration of the outside 
dealer, the maintenance of the books of account, 
submission of returns by him to the sales-tax 
authorities of the State of Bihar, the production 
and inspection of books of account before the 
sales tax authorities, the search of the premises 
of the outside dealer by them and the imposition 
of penalties on him by reason of his non-compli- 
ance with the various provisions contained in 
the Act amongst others are unwarranted and 
the illegitimate exercise of the powers incidental 
to the power of taxing sales or purchases confer- 
red upon the State of Bihar hv Art. 246 (3) and 
the Entry 54 in List II of the Seventh Schedule 
to the Constitution and do not afTect non-resi- 
dent businessmen who are outside the territories 
of the State of Bihar. AIR 1953 SC 252, Overrul- 


9 Art. 280. Cl. (1) (a), Explanation and CL 

(2) — Art. 286 (2) applies only to cases not 
covered by Explanation to Art. 280 (1) (a). 


ause (1) (a) of Art. 286 read with the Ex- 
ation enacts a prohibition of taxation of 
; or purchases involving inter-State element, 
ill Slates except the State in which the goods 
actually delivered as a direct result ' of such 

; or purchases, for consumption m that Mate. 
286 (2) banning the imposition of tax 
ate on sales or purchases taking place in th 
of the inter-State trade or commerce ap 
only to cases not covered by the Explan^ 
such as inter-State sales or purchases " here 
arc imported into the State, no 
lion therein, but for re-export to other 
Art does not affect the po 
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■f a Stale where goods are actually delivered as 
a direct result ol sales or purchases, for consump- 
tion in that State to tax inter-State sales or pur- 
chases. AIR 1953 SC 252, Foil Satyanarayana 
Murthv Brothers v. The State of' Madras, (1955) 
5 STC 405: 1955 Andhra WR 578 : AIR 1955 
Andhra 248 (FB). (See however the decision of 
the Supreme Court in The Bengal Immunity Co , 
Case, (1955) SCJ 672: (1955) 2 MLJ 168 (SC)': 
AIR 1955 SC 661). 

• "A p t. 286 (2) — “In the course of Inter-State 
Trade”. 

The sale by a trader in one Stale to a user in 
another would he a sale “in the course of inter- 
state trade” according to the natural meaning of 
those words, and there is no reason for imposing 
the restriction that the transaction should he one 
between two traders only. State of Bombay v 
United Motors (India). Ltd. (1953) SCJ 373 : 
(1953) 1 MLJ 743: 55 Bom LR 536: 66 Mad LW 
577: 1953 SCR 1069: 1953 SCA 408: AIR 1953 SC 
252 (258) (Pt D) (Pr 17). 

^Overruled on another point in AIR 1955 SC 
661.3 

* Art. 286 (2) and (1) (b) — “In the course 
of Inter-State trade or commerce” — Meaning 

of. 
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resident principal — Export of goods by agent 
to principal — Sale is not inter-State sale. 

Whether a sale has inter-State elements or not 
and whether it was made in the course of inter- 
state trade is a matter to be determined on the 
particular circumstances of each case 

Where the sale or purchase was completed as 
soon as it was delivered in the State itself to the 
agent on behalf of the non-resident principal, in- 
asmuch as the several ingredients of sale such 
as agreement to sell, transfer of ownership, pav 
ment of price and delivery of goods had all been 
completed within the State itself, and nothing 
further was to be done in the matter so far as 
the seller was concerned, the sale is not an 
inter-State sale, though it might be that the agent 
to whom the goods were delivered bv virtue of 
sale transaction, according to convenience, might 
have to export the same subject to the terms and 
conditions as settled between him and t he prin- 
cipal. The case, however, would he different if 
some of the ingredients of transaction were com 
pleted outside the State or though all the 

essential ingredients took place within the Stale- 
transport of the goods took place across the 
borders of the State as part and parcel of the 
transaction of sale itself. (I960) 11 STC 646 

(Audh Pra). 


I he expression ‘in the course of’ must he given 
the same meaning in Cl. (2) of Art. 286 as it has 
in sub-Cl. (b) of Cl, (1). Consequently, the first 
s;ile bv a whole-sale dealer of goods brought bv 
him into this State from another State is not a 
transaction in the course of inter-State trade or 
commerce, and is accordingly not exempt from 
liability to salcs-tax. AIR 1953 SC 333. Rel on 
ILR (1956) 1 All 703 : 1956 All LJ 537: (1956) 
7 STC 813: AIR 1956 All 445 (446, 447) (Pt A) 
(Prs 6, 10) (DB). 


Art. -86 (2) — In the course of inter-State 
trade or commerce — Interpretation — Move- 
ment ol goods contemplated. (1959) 10 STC 327 * 

AIR 1958 .Assam 119 (127) (Pt H) (Pr 37) (DB) 


——Art. 280 (2) —Scope — S. 15 (1) (b). Assam 
3alcb lax Act. as amended and R 80 are ultra 

Ivv.-. S , ee S- a ! cs , Ta „ x — Assam Sales Tax Act 
,,r, C) Ul'b S. 3 (as amended by Assam Act 

(IA of 1951). AIR 1956 Assam 177 (DBL 


[Reversed in AIR 1962 SC 107 ) 


Art. 286 (2) — Applicability — Export of 

goods not necessarily arising out of sale nor for- 
ming part and parcel of sale — (Sales Tax — 
Hyderabad General Sales Tax Art (XIV of 1950), 
S. 2 (k). 


Art. 28G (2) — Taxation powers of 
fundamental rights. See Ibid, Art. 19 
AIR 1956 Assam 177 (DB). 

[Reversed on another point in AIR 
1 07. J 


State and 

(1) i g 

1962 SC 


It is clear from the language of Art. 286 that 
only such sales as take place in the course of 
Inter-State trade or commerce fall within the ban 
of Art. 286 (2). Where there is no relationship 
between the transaction of sale and movement of 
poods and where the export of goods docs not 
necessarily arise out of sate nor is it part and 
parcel of the sale, it admits of no doubt that it 
is not a sale in the course of inter-State trade. 
When the delivery of goods is contemplated to 
be effected in the State itself and the movement 
of the goods thereafter largely depends upon cer- 
tain circumstances and conditions which in no 
way form part of the sale transaction and with 
which the seller is in no wav connected, such 
a sale does not take place in the course of inter- 
state trade or commerce: AIR 1956 SC 158, AIR 
1955 SC 661, AIR 1966 Mad 149, Rel. on 
(I960) 11 STC 705: AIR 1960 Andh Pra 
602 (500, 507) (IM C) (Pr G). 

Art. 280 (2) — Lew of tax on inter-State 
~ Validity — Effect of Sales lax Laws 
A alidation Act. See Sales Tax — Hyderabad 

General Sales Tax Act (XIV of 1950), S. 3 

(I960) 1 Andh WR 145. 

■ Art. 28G (2) — Inter-State sale — All essen- 
llals of sale completed In State to ngent of non- 


Art. 280 (2) — - ‘In the course of Inter-State 
r.-ulc or commerce - Meanlns of - Purchase of 
tea in State for re-sale outside State. 


dealer purchases tea in the Stale for re-sale out- 
side does not bring the purchaser within the ex- 
emption provided bv Art. 286 (2) if the two tran- 
sactions (purchase and re-sale) have absolutely no 
connection, as where the procedure normally ad- 
opled by the dealer in making sales of tea out- 
s ,( Ic the Slate is that the lea meant for re-sale 
is hooked in the name of the dealer, of which he 
is both the consignor and the consignee When 
the tea arrives in Calcutta, the sample of tea K 
examined by the prospective purchaser, and if 
he approves, the bill of lading or the consign- 
ment note is endorsed in his lavour on receipt of 
he price, and the purchaser then obtains de- 
livery o! the tea consigned : AIR 1952 SC 366 VIP 
19.»3 SC 333 AIR 1956 SC 158, Foil. ILR (1956i 
8 Assam 384 : AIR 1950 Assam 177 (183 18 L 

(Ft 1>) (Pr 28) (DB). ‘ 

[Reversed in AIR 1962 SC 107 ] 


lnm , A £!\ 2S6 . (1) ^ nnd (2) “ Applicability — 
inter-Male sale — Requirements of — Goods sold 

for export out of India — Exemption — Right 
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A person claiming protection under Art. 286 (2) 
of the Constitution of India, that is, on the 
ground that the sale has taken place in the 
course of inter-State trade must necessarily plead 
and prove that the sale has occasioned move- 
ment ot goods from one State to another for pur- 
poses of consumption in another State. Merelv 
alleging and proving that goods sold have moved 
Irom one State to another would not render the 
sale an inter-State sale. If the object and pur- 
pose of the sale is to export goods out of India, 
it does not fall under Cl. (2) of Art. 286. Such 
a sale, to an exporter for exportation of goods 
out of India, is not also exempt from sales-tax, 
under Art. 286 (1) (b). 1961 Nag LJ (Notes) 

09. 

— — Art. 286, Sell. VII, List 1, Entry 42, List 2, 
Entry 54 — Salcs-tax — Sales-tax Laws Valida- 
tion Act (MI of 1956) — Validity — Legislative 
competence. 

The Sales Tax Laws Validation Act (1956), is 
valid. The legislative function that Parliament 
was performing in passing this Act was not impos- 
ing any tax on sales or purchases, nor trespassing 
upon the State field put acting under Art. 286 (2) 
and providing by legislation that the restriction 
upon the competence of the State Legislature shall 
be removed & that the legislative competence, as 
it were, restored without this particular restriction. 
If Parliament could remove the restriction an- 
tecedent to the State legislation, equally so it 
could remove the ban retrospectivelv and vali- 
date a law which was onlv invalid because the 
ban had not been lilted and the restriction had 
not been removed. 

It will be difficult to hold that by reason of 
the absence of Parliamenlarv legislation under 
Art. 286 (2) the State legislation was dead for 
nil purposes. It did not operate to the extent 
that it imposed a tax not justified by the Cons- 
titution and when the ban was lifted that irregu- 
larity was set right and the law could operate 
to lax the sales with regard to which Parliament 
had passed the necessary legislation. (1956) 
7 STC 675 : 58 Horn LR 955 : ILR (1957) Rom 
63: AIR 1957 Rom 71 (73 to 75) (PI A) (Prs 5 
to 7, 9 to 11) (DR). 

[Overruled on another point in AIR 1958 SC 
468.] 

Art. 286 (2) (Before Sixth Amendment) — 

Inter-State and mlia-State sales — Tests — 
’'Free delivery at Calcutta for outward despatch 
to consignee” outside the State — Sale does not 
become inter-State sale. See Sales Tax — Ben- 
gal Finance Sales Tax Act (VI of 1941), S. 5 
(2) (a). 69 Cal WN 260: (1965) 16 STC 478. 

Art. 286 (2) — Scope — Sales Tax Laws Va- 
lidation Act, S. 33 — Validity. See Sales Tax — 
Sales Tax Laws Validation Act (1956), S. 2. AIR 
1960 Cal 513. 

Art. 286 (2) — Inter-State sales — Test — 

Transport of goods from one State to another 
must he integral part of eontract of sales — No 
such express term In contracts — Term cannot 
be treated as implied from mere practice follow- 
ed by asscssee — Sales held not in course of 
Inter-State trade — Even if they were inter-State 
sales ban under Art. 286 (2) was lifted during 
relevant period by Sales Tax Laws Validation 
Act (1956). 

A sale cannot be said to be an inter-State sale 
unless there is movement of goods from one 
State to another under the contract of sale. It 
•must be an integral part of the contract of sale 


that the goods shall cross the border from one 
State into another. It is not enough that the 
buyer takes delivery of the goods from the 
seller for the purpose of despatching them to an- 
other State nor is it enough that the seller pur- 
suant to the instructions of the buyer despatches 
the goods across the border to another State. If 
the contract of sale provides for movement of 
the goods from one Slate to another as a neces- 
sary incident of its performance, the sale would 
be a sale in the course of inter-State trade or 
commerce. In such a case it would not be re- 
levant to inquire where the property passes. The 
properly may pass within the State which seeks 
to tax the sale, but the sale would nevertheless 
be an inter-State sale and, therefore, beyond the 
taxing power of the State. AIR 1955 SC 661 and 
AIR 1961 SC 1344 and AIR 1962 SC 107, Relied 
on 

Held, on facts (i) that though the goods in 
the instant case moved from the State of Bombay 
to another State, such movement of the goods 
was not under the contracts of sale entered into 
by the buyers with the assessee. It was not an 
essential term of the contract of sale that the 
goods shall necessarily cross the border of the 
State of Bombay and go into another Stale. 
There was admittedly no such express term and 
in the absence of any custom of trade, from a 
mere practice followed bv the assessee alone, no 
such term could be regarded to have been im- 
plied in the contracts of sale entered into by 
him with difTerent buyers. 

Even if a term were to be implied on the con- 
tracts of sale, that would not help the assessee, 
because under the contracts of sale the goods 
were not necessarily to go out of the State of 
Bombay into another State. The buyers had an 
option under the contracts of sale cither to take 
actual delivery of the goods at their godowns 
within the State of Bombav or to direct the 
assessee to despatch the goods by rail to des- 
tinations outside the State of Bombay according 
as they required in each case. It is, therefore, 
impossible to hold on the facts and circumstances 
of the instant case that it was an integral part 
of the contracts of sale that the goods shall 
necessarily be transported from the State of Bom- 
bay to another State or that the movement of 
the goods from the State of Bombay to another 
State was a necessary incident of performance 
of the contracts of sale. The sales were, therefore, 
not sales in the course of inter-State trade or 


mimerce. 

(ii) (Obiter) That even if the sales effected by 
ic asscssee were inter-State sales that would 
>t help the assessee because inter-State sales 
ere exempt from tax under Art. 286 (2) but 
; the very terms of that Article, such exemption 
as given except in so far as Parliament might 
: law otherwise provide. Bv the Sales Tax Laws 
[llidalion Act, 1956, the Parliament otherwise 
ovided by lilting the ban imposed by Art. 28b 
:) retrospectively for the period 1st April, 1951 
6th September, 1955. The result was that so 
r as inter-State sales effected during this P cr i°“ 
ere concerned, there was no ban of Art. 266 

!) which operated to prevent the law of an> 
ate from imposing or authorizing the 
tax on such inter-State sales. AIR j/OoSL 

>8, Relied on. (1964) 15 STC 885 : \ 

ul LR 961 : AIR 1964 Guj 219 (222, 223) (Prs 3 

5) (DR). 

— Art. 286 (2) (before its amendment by Constitu- 
>n (Sixth Amendment) Act (lJooj 
Scope — Clauses (1) (a) and (2) are indepen- 
?nt — Explanation to Cl. (1) (a) Is of no help 
Interpreting Cl. (2). 


1505 


CONSTITUTION OF INDIA (1950). Art. 286. Note 8 


The ban imposed by Cl. (2) of Art. 286 of 
the Constitution, as it stood before its amend- 
ment in 1956 is an altogether independent ban 
■which is in no way whittled down, qualified or 
-excepted by the Explanation to Art 286 (1) (a) 
Clauses (1) (a) and (2) of Art. 286 ’deal with two 
different topics without the one in any manner 
affecting or encroaching on the other The ex- 
planation to Cl. (1) (a) of Art. 286 cannot, 
therefore, be projected into the interpretation or 
affect the scope and effect of Cl. (2) of that Arti- 
cle. Until the ban imposed by Art. 286 (2) is 
lifted, no State can impose a tax on inter-Stale 

sales or purchases. AIR 1953 SC 252, Held 

overruled by AIR 1955 SC 661, which is followed 
1962 Hash LJ 83 : AIR 1962 J and K 89 (92) 
<Pt A) (Pr 5) (DR). 

[Partly Reversed on another point in AIR 

1966 SC 1350.] 

Art. 286(1) (a), Expln. and (2) (before ifs 

amendment In 1956) — Sale — Part of ingredi- 
ents of sale taking place in Stale — Its effect on 
mter-State sale — '1'ransport of pel ml from one 
Slate to another — Held, sale look place in 

course of inter-Slate trade. 1962 Hash LJ 83 : 
AIR 1962 J & K 89 (93) (Pt C) (Pis 7, 8) 
(DR). 


Ail. 286 (2) (before its amendment in 1956) 

— Transaction of sale — Different activities 
forming one integrated sale taking place 
in different States — If still remains inlcr-Slatc 
trade. 


The entire activities beginning from the contract 
<d sale and ending with Ihe delivery of goods and 
Hie passing of properly in them constitute an 
integrated whole called Ihe transaction ol sale. 
The properly in the goods may pass in the Stale 
tcross whose borders the goods are transported 
to another Stale or it may pass in Ihe delivery 
State; but whichever be the State in which pro- 
perty passes in a transaction of this kind the 
nature of the salt* as one in the course of inter- 
state trade will remain unaffected. It is, there* 
lore, not necessary that in order to constitute a 
sale in the course of inler-Slate trade the move- 
ment of goods must take place after Ihe com- 
pletion of sale by passing of properly in the 
State from which the goods are moved to another 
State. 1962 hash LJ 83: AIR 1962 J & K 89 


(98) (PI I)) (Pr 10) (DR). 

[Partly reversed on another point in AIR 
1966 SC 1350.] 


Art. 286 (2) (before ils amendment in 1956) 

Ban placed by — Lilting of ban 
bv Sales Tax Validation Act (1956) — Such lilt- 
ing of ban does not enable Stale to impose lax 
on sales in course of inter-Stale trade unless tax- 
ing statute of Slate expressly provides lor il — 
Jammu and Kashmir Motor Spirit (Taxation ol 
Sales) Act (\ ol 2005), S. 3 — Ibis State Act 
does not contemplate imposition ol tax on inter- 
Slate Sales 1962 hash LJ 83: AIR 1962 J & 
K 89 (93 to 95) (Pt E) (Prs 13, 14, 16) (DR). 

[Partly reversed in AIR I960 SC 1350.] 

Art. 286 (2) (before 1956 amendment) — 

Petrol supplied from Palhankol Depot in Punjab 
lo consumer in Jammu and Kashmir — Sale held 
to he in course of inler-Slate trade and commerce 
and immune from taxation. Sec Sales Tax — 
J. and K. Motor Spirit (Taxation “I Sales) Act 
(20051, S. 3. AIR 1902 J <V K 48. 


Art. 286 (2) (as it stood before 6th Amend- 
ment of 1956) — General Sales Tax Rules (1950), 
R. 6 — Sale or purchase in inter Stale trade — 
Tax on them though authorised, they are not 
tVol. 4.1 Fn.D. 95. 


within purview of R. 6. See Sales Tax — Gene- 
ral Sales Tax Act (Kerala) (XI of 1125), S. 3 
(2). 1965 Ker LJ 755. 

Art. 286 (2) — Sale in course of inler-Slale 
trade — Test — Sale completed in State — 
Movement by buyer for better enjoyment — Sale 
not exempted — Sales Tax — General Sales Tax 
Act (T. C. Act XI of 1125), Ss. 2 (j), 3. 

To he a sale in course ol inler-Slate trade ex- 
empted under Art. 286 (2) of the Constitution, 
Ihe movement contemplated must be closely 
linked with the sale of goods and is not intended 
to cover later movement undertaken lor Ihe better 
en joyment ol goods at lor 1 lie title had passed 
The principle, therefore, is that where the own- 
er moves his own goods to outside State for t heir 
belter enjoyment ol what had been earlier ac- 
quired, the journey would not, in the commercial 
sense, Ion n part of the flow or course of inter- 
state trade, and, therefore, the sale would not 
be exempted. 

Thus where, under Ihe agreement, a contractor 
had to supply sleepers to the Railway authorities 
at stations in Ihe Kerala Stale, title in which 
passed with Ihe delivery of sleepers at the railway 
stations, and Ihe later movement was for the 
heller enjoyment of the goods, in which title had 
already been acquired: 

Held, that Ihe agreement did not put the sleep- 
er', into Ihe channel of inter-Slate trade, but 
Ihe journey was started after the goods had been 
delivered and largely paid lor. The sale was not 
therefore, exempted under Art 286 (2). ILK (1961) 

2 Ker 238: 1961 Ker LT 659: 1961 Ker LJ 586: 
(1961) 12 STC 722: AIR 1962 Ker 69 (71, 72) 
(Prs 3, 4) (DR). 


\rl. 286 (2) (before Ihe sixth amendment) 


In the course of Inter-State trade or commerce', 

Ihe petitioner-firm were commission agents 
with authority to purchase on behalf ol their non- 
resident constituents. The price was iixed and 
Ihe purchase was made bv the petitioners on be- 
half (, l the non-resident constituents. After the 
purchase, the petitioners took signed memos from 
the constituents confirming the purchase. Sub- 
sequently the goods were despatched to the pur- 
chasers by the petitioners. Transportation ac- 
ross the Stale frontier was not a term of the 
contract of sale 

Held, that in Ihe absence of such a term the 
purchases could not be considered as purchases 
which took place in Ihe course of inter-Stale 
trade or commerce'. View of Vcnkatarama Ayvar, 
J., in AIR 1955 SC 661, Poll. 1957 Ker LJ 783:1957 
Ker LT 906: ILK (1957) Ker 877: (1957) 8 

STC 817: AIR 1958 Ker 280 (281) (Pr 6) (DR). 


Ait. 286 (2) — Inter-State Sales — Power to 

tax — Sales Tax — M. R. Sales Tax Act (XXX 
of 1950) (as amended in 1955), S. 23-A — Validity 
— Sales Tax Laws Validation Act (\II of 1956), 
S. 2 — ElTect of. 


Where the sale of goods takes place out of 
Ihe Stale of Madhya Bharat hut the goods are 
delivered in the State for the purpose of con- 
sumption as a direct result of the contract of 
sale, Ihe sale has taken place in the course of 
inter Stale trade or commerce. AIR 1955 SC 

661, Foil. Assuming that S. 23-A, M. B. Sales 
lax Act, applies to such transactions, it cannot 
he deemed to be invalid after the passing of 
the Sales fax Laws Validation Act of 1956, 

where Ihe impugned lax relates to Ihe period 
specified in the Validation Act. (1956i 7 STC 677 
Bel. on. MRLR (1956) Civ 839: 1957 Jab LJ 
(MR) 57: AIR 1957 Mndh R 139 (149) (Pt R) 
(Prs 95, 103) (DR). 
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Art. 286 (2) — Sales-lax in contravention of 

Cl, (2) — Validation of — Sales Tax — Sales Tax 
Continuance Order (1950). 

By virtue of the Sales Tax Continuance Order, 
1950, any tax on the sale or purchase of goods 
which was being lawfully levied bv the Govern- 
ment of any State immediately before the com- 
mencement of the Constitution of India was to 
continue to be levied, notwithstanding that the 
imposition of such tax was contrary to the pro- 
vision contained in Clause (2) of Art. 286 of the 
Constitution. (1959) 10 STC 322 (Mad). 

Art. 286 (2) — Effect of law being or being 

declared unconstitutional — Sales Tax Laws Vali- 
dation Act (1956), S. 2 — Effect on Madras Gen- 
eral Sales Tax Act (IX of 1939) See Ibid, Art 13. 

(1957) 2 Mad LJ 167: AIK 1957 Mad 368 (DB). 

Art. 286 (2) — Sales Tax Laws Validation Act 

• — Parliament held did not transgress its powers 
under Art. 286 (2). See Sales Tax — Sales Tax 
Laws Validation Act (1956), S. 2 (1957) 2 Mad 

LJ 167: AIR 1957 Mad 368 (DB). 

Arts. 286 (2), 245 and 246 and Sch. VII, List 

I, Item 41, List II, Item 54 — “Except in so far 
as Parliament may by law otherwise provide” — 
Interpretation of — Sale in course of inter-State 
trade — Power of Parliament to directly enact 
legislation — (Sales Tax Laws Validation Act 
(1956), S. 2). 

It is not correct to draw any distinction bet- 
ween the normal power of legislation by Parlia- 
ment with respect to matters in the Union list 
and the power conferred by the opening words 
of Art. 286 (2). Both of them are legislative 
powers. Therefore, the argument that though 
under Art. 286 (2) Parliament might by law make 
a provision permitting a State to impose a tax 
on the sale of goods, where such sales took 
place in the course of inter-State trade, the power 
of Parliament is restricted to lifting the ban 
and did not extend to directly enacting legislation 
(such as Sales Tax Laws Validation Act) which 
had the immediate efTect of imposing such taxes 
is not acceptable 70 Mad LW 186: (1957) 8 
STC 177: (1957) 2 Mad LJ 167: AIK 1957 Mad 
368 (371) (Pt A) (Prs 7, 8) (DB). 

Art. 286 (2) — Madras General Sales Tax 

Act (IX of 1939), Ss. 3 and 2 (h) — Sale transac- 
tion — Transport of goods out of Madras Stale 
— Inter-State sale — Liability to sales-tax. 

Where the sale transaction involves inter-State 
elements, i.e., where the transport from the 
Madras State across its border is an integral part 
of the sale, the sale would have been liable to 
tax prior to the Constitution by reason of the 
extended definition of ''sate” introduced by the 
Madras Amending Act of 1947. which now figures 
as Explanation (2) to S. 2 (h) ot the Madras 
General Sales Tax Act. Tax on such sales could 
have been lawfully levied even after the Constitu- 
tion came into force by virtue of the President’s 
Order. When the President’s Order expired on 
1st April, 1951, the levy of the tax became sub- 
ject to the ban imposed by Art. 286 (2). This 
position continued, however, only until S. 22 
was introduced into the Madras Sales Tax Act. 

This provision, which incorporated the Consti- 
tutional ban had the effect of negativing the tax 
liability. This state of things, however, was to 
last only till Parliament by law otherwise pro- 
vides. And in this respect the Sales Tax Laws 
Validation Ordinance (No. 3 of 1956), is not a 
law made bv Parliament "providing otherwise”. 
(1956-57) 7 STC 691 : 70 Mad LW 142: (1957) 

1 MLJ 356: AIK 1957 Mad 362 (367, 368) (Pt D) 
(Prs 20, 21) (DB). 


Art. 286 (2) — Scope — Sale to dealer with* 

in State — Delivery to dealer’s agent — Trans- 
port of goods outside State for delivery to dea- 
ler — Transaction if within Article. 

Held, that the sales fell outside the purview o? 
the ban imposed by Art. 286 (2). AIR 1956 Mad 
449, Foil. Observations of Bose, J. in AIR 1953 
SC 252. Distinguished. 1957 Mad WN 50 : 70 Mad 
LW 166 : (1957) 8 STC 210: AIR 1957 Mad 263 
(268) (Pt D) (Pr 23) (DB). 

Art. 286 (2) — Scope — Goods consigned to 

dealers outside State. 

Where goods consigned to the dealers are deli- 
vered to them outside the State and the consign- 
ments are effected by rail or steamer, the delivery 
arranged by the assessee is an integral part of 
the transaction of sale itself and the sale falls 
within the scope of inter-State trade or com- 
merce for which Art. 286 (2), provides. 1957 

Mad WN 50 : 70 Mad LW 166 : (1957) 8 STC 

210: AIR 1957 Mad 263 (265) (Pt C) (Pr 10X 
(DB). 

Art. 286 (2) — Validity of S. 11-A, Madras 

Commercial Crops Markets Act (XX of 1933). 
See Madras Commercial Crops Markets Act (XX 
of 1933), S 11 A (1954) 1 MLJ 117: AIR 1954 
Mad 621 (DB). 

Art. 286 (2) — Levy under S. 11, Madras 

Commercial Crops Markets Act (XX of 1933). 

See Madras Commercial Crops Markets Act (XX 
of 1933), S. 11 (1). (1954) 1 MLJ 117: AIR 1954 
Mad 621 (DB). 


Art. 286 — (Prior to its amendment by 

sixth amendment of 1956), Art. 286 (1) (a) and 
(2) — Applicability of — Burden is on the 
assessee to show that transaction comes within 
Art. 286 (1) — Sale for purpose of inter-State 
trade and sale in the course of inter-State trade 
— Distinction — Sale and subsequent transpor- 
tation being two transactions — Art. 286 (2) not 
applicable See Sales Tax — Orissa Sales Tax 
Act (XIV of 1947), S. 2 (g). ILR (1961) Cuf 
622. 


Art. 286 (2) — Applicability — Sale by dea- 
ler to buyer within State — Buyer selling to 
outside millers. See Sales Tax — Orissa Sales 
Tax Act (XIV of 1947), S. 4. AIR 1958 Orissa 
87 (DB). 

Art. 286 (2) — Applicability — Conditions. 

In order that the transactions may be brought) 
within Cl. (2) of Art. 286 they must be in the 
course of inter-State trade or commerce. ILR 19 oti 
Cut 478: (1956) 7 STC 645: 22 Cut LT 208 : AIR 
1956 Orissa 145 (147) (Pt B) (Pr 8) (DB). 

Art. 286 (2) — Inter-State sales — Tax on 

— Territorial nexus — Place of passing title and 
delivery of goods — Effect of — Bihar Sales lax 
Act (XIX of 1947), Ss. 4 and 2 (g). 


Whore the goods sold by the assessee were 

lanufactured by him in the factory at Mongh>r, 
nd the title to the property also passed lrom the 
lanufacturing company to the purchaser company 
Monghvr as soon as the goods were dem ere 
the carrier and also the orders for the sU PP > 
goods were received at Monghvr an 
* sale price of these goods "as 

edited to the account of the pur- 
i ns in- Company at Monghyr there was 
,t territorial nexus lor the Sta e of B,h ® r h |° 

ve legislative jurisdiction to ta.\ the s ^ s - - 
ly of AIR 1953 SC 252, as regards the doctrine 

nexus held not affected by AIR 19oa , r. , r!1 ‘ 
AIR 1953 SC 274, Applied.’ 19a- BLJ R bo ■ 
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JJ® 5 ®) ^ D S gj C 745 : AIR 1957 Pat 288 (291) (PtB) 

Art 28G — Inter-State trade — Liability to 
pay sales-tax Assessee doing business of 

supply of coal — Monopoly given to another 
company owning collieries — Coal supplied by 
collieries to State power houses at controlled 
rate — Volition held was lacking — Transactions 
held not sale — Even it sale it was in course of 
inter-State trade — Imposition of tax not vali- 
dated under Sales-tax Validation Act — Assess- 
ment being composite must fail in toto. See 
Sales Tax — Rajasthan Sales Tax Act (29 of 
1954), S. 2 (o). 1965 Raj LW 258. 

-.Art. 286 Sales lax Laws Validation Act 
(1956), S. 2 — Effect of assessment on imported 
quota and cloth held valid. See Sales Tax — Raja- 
sthan Sales Tax Act (XXIX of 1954), S 2 (f > 

ILK (1961) 11 Raj 469. 

9. Clause (2), Proviso — Before Consti- 
tution (Sixth Amendment) Act, 1956. 

• Art. 286 (1) (a), Explanation, Proviso — 

— President’s Order Issued under Proviso — Order 
if removed ban imposed by Arl. 286 (1) and Ex- 
planation — Composite assessment of tax for 
prc-Constitution and posl-Constitution period — 
Post Constitution assessment invalid — Assess- 
ment if invalid in toto — (Sales-tax — Sales-tax 
Continuation Order (1950)) — (Sales-tax — C. P. 
and Berar Sales Tax Aet (XXI of 1947), S 2 (•*)! 
Explanation II). 

(Per Majority). — The terms of the proviso it- 
seli make it abundantly clear that the proviso is 
meant only to lift the ban under Art. 286 (2) and 
no other. The effect of the President's Order was 
to raise the ban in so far as it was imposed by 
the provisions of “this clause” hi Art. 286 (2). 

I he President's Order therefore, only lifted the 
ban in so tar as the transactions took place in 
the course of inter state trade or commerce and 
could not he projected into the sphere of any 
other clause of Art. 286. It had, therefore, not 
the effect ol lilting the ban which was imposed by 
Art. 286 (1) fa) and the Explanation thereto, 
even though the transactions covered by the Ex- 
planation to Art. 286 (1) (a) by and large fell 
within the category of transactions which took 
place in the course of inter Slate trade or com- 
merce. 

The appellants entered into agreements with 
several mills situated outside .Madhya Pradesh bv 
which they undertook to purchase kapas in the 
various markets in Madhya Pradesh as their 
agents on their accounts and on their behalf. The 
appellants worked as such agents for the period 
1st October, 1949 to 80th September, 1950. The 
\ssislant Commissioner of sales-tax included the 
kapas transactions in the appellants* turnover and 
ord -red them to pay sales-tax on the said transac- 

i ! 


' '• i 


Held, that so far as the posl-Constitution period 
was concerned the assessment was invalid as 
the ban imposed bv Art. 286 (1) (a) and the Ex- 
planation thereto could not be removed bv the 
President's Order. 

Held, lurlhcr that as the assessment was one 
composite whole relating to the pre -Constitution 
and po>l-Conslitulion periods, it was invalid in 
Into, i or when an assessment consists of a single 
undiv ided sum in respect ol the totality of the pro- 
perly treated as assessable, the wrong! ul in< fu- 
sion in it ol certain items- of properly whirli hv 
virtue of a provision of law were • xpresdv 
empfed trom taxation renders 1 1 1 . .,<<<• -.-.mi'ii I in- 

valid in toto. 1 9a 1 A( 786, foil. 
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(Per Contra) — Whether it is hv Parliamentary 
legislation or by the Presidential action that the 
ban on taxing sales in the course of inler-Stale 
trade and commerce is lilted, the principle of 
harmonious construction of Art. 286 taken as an 
integral whole, requires that the lilting ol the ban 
is to be construed as laving open for taxation the 
en ire field covered by Arl. 286 (2) and lo carry 
\utti it the implication that no other overlapping 
ban will he operative. The result of construing 
Ihe proviso and hv parity of reasoning the saving 
clause, as merely removing the ban of a particular 
nutuie leaving another overlapping ban to ope- 
rate would be to render both the saving clause in 
and the proviso to, Art. 286 (2) virtually nugatory 
the non obstante clause undoubtedly affirms the 
‘■'V ! Pat Proviso is operative in respect of 

ihe'rfip 6 ! 2 f \| BU ll does no1 Purport to limit 
the effect of the proviso, which a reasonable con- 
struction thereof may justify. A non obstante 
clause does not normally add to or subtract 
rom the main provision of which it is a part 

1! , ls .? ft * n cnou Sl> inserted by way of extra caution 
But it does not have the effect of limiting the 
operation of the main provision. Ram .Narain 
^ Ltd. v. Asst. Commissioner of Sales Tt\ 

4N'P° tn-c 8 c?i (1 , 955 * 0 STC 627 : (1835)2 SCR 
48,1. lfl.H, 8 C A 111; 1955-2 M1M (SCI 'fog- 

Amllira "R (SC) 556: AIR 1955 SC 765 
3->? 9 33) 0 ‘ j4 ' 775) (,>l A) ,Prs I0 ’ 14 ,0 16 - 

’ P 80 m 2) ’ Provlso ~ Sc °P c — tslent of 
power ot President. 

™1 6 ° nlV , P °Tu r ’ which the President has been 
granted under the proviso to Art 286 P> i is to 

pass an order doing away with, for a temporary 

period ending on the 81st day of March. 1951. the 

!ih„i!'n P °v JV daU u C (2) ’ Arl 286 of the Cons- 
ilution No power has been granted to the Pre- 

S dent to dispense with the ban imposed bv dame 

(1) (a) of Article 286 of (|,c Constitution. 

Ifdd, that the order made liv the President on 

ed h J it n the r> H 9j0 ’ whirh ,l10 P rcs 'dent direct- 
der the p c /"',-" 1 ' ‘/ r Purchase of goods im- 

, t ikt', ,; 0 , 5 la V U 't shal1 ’ nut" ill, standing 

mat MU li imposition of tax was contrary to the 

provisions ot Cl. (2) of Art. 286 of the Constitu- 

M mh OI l<ri le n e ltVlcd unlil 'he 31st day of 
; * h- could m no wav authorise the 

Go\ ernnunt ot L. P. to impose sales-tax in con 

laNenliun Ol the ban imposed by Art 286 m 

iii-- , .°t C - 0nsl,,u,ion - ,LR (1956) 1 All 107* 

Mo.) All LJ 19: (1955) G SIC 77* AIR inv» \ 1 1 

99 ( 103) (P| C) (Pr 6). AI1 


AH. 286 (i) and (2) — Relative scope 

I Ml) I inn........ / \ I r 


' \ — r •wmuu MU 

lax (on I i nuance Order, 1950 — Effect 
lax Continuance Order (1950)). 


-Salcs- 

( Sales 


The ban imposed under Art 286 ( 1 ) re ,, f i 
with the Explanation is a ban independent of 
he ban imposed by Cl. (21 of Art. 286. altl oud 
transactions falling within the latter clause may 

e l l ' , he ca "1 transactions cover 

d by the lormer. The President's Order rould 
nue he effect only of lifting the ban under 
Cl (.) because the proviso whicl, enabled tf K 

iir* ans a.*, s-s 

SW 8 ? W A “" <»" 

i Overruled in (i960) 2 Andh \VR 244 , pjj ) 
® 286 ‘ — C. P. and Berar Sales Tiy \ t 

' ;" 7 J: f S ' 2 '«>•, E V *' 11 - (, ""ds delivcnM ,,'m! 

Milt State — Sales before Constitution. Sec Sales- 
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tax ~ X C - and Bcrar SaIcs Tax Act (1947), 

S. 2 (ft), Expl. II. AIR 1958 MP 220 (FB). 

7 Art. 286 — Sale taking place outside taxing 
State — Levy of tax on — President’s Order 
C. O. No. 7, Sales Tax Continuance Order, 1950, 
dated 26-1-1950 under sub-Art. (2) of this Article 
does not enable the Government to continue to 
levy salcs-tax until 31-3-1951 upon sales which 
had taken place outside the State notwithstand- 
ing that such levy offends sub-Art. (1) of this 
Article. 36 Mys LJ 606: (1959) 10 STC 29: ILR 
(1958) Mys 373: AIR 1959 Mys 57 (61) (Pt F) 
(Pr 19) (DB). 

Art. 286 (2), Proviso — Scope of. 

The proviso under Art. 286 (2) of the Constitu- 
tion governs onlv Cl. (2) and not the whole of 
the article. 1952 NLJ 373 : ILR (1953) Nag 332: 
(1952) 3 STC 343: AIR 1952 Nag 378 (387) (PtG) 
(Pr 52) (DB). 

Art. 286 — Sales involving intcr-Stale ele- 
ments — Effect of President’s Order — (Sales tax 
— Orissa Sales Tax Act (XIV of 1947), S. 4). 

Where a transaction of a sale involves inter- 
state elements it the goods are delivered for con- 
sumption in a particular State that State alone 
can tax the sale bv virtue of Clause (1) of that 
Article and by a legal fiction that sale becomes 
intra-State sale. Clause (2) of Art. 286 applies to 
those transactions of sale involving inter-State 
elements which do not come within the scope of 
(3. (1) of that Article. Where the sales involve 
inter-State elements inasmuch as the buyers are 
outside Orissa, price is paid outside Orissa and goods 
are delivered for consumption outside Orissa, by 
\ i rt lie of Cl. (1) ot Art. 286 the State of Orissa 
is not competent to tax such transactions of sale. 
Clause (2) ot Art. 286 will not be of anv help to 
the Department. The President’s Order under 
t he proviso to that clause would have onlv those 
classes of sales in the course of inter-State trade 
or commerce which do not come within the 
scope of Cl. (1) of that Article. AIR 1953 SC 
252. Foil. (1956) 7 STC 221: ILR (1955) Cut 267: 
21 Cut LT 339: AIR 1955 Orissa 172 (175) (Pt D) 
(Pr 12) (DB). 


— (Sales Tax Laws Validation Act, 1956). 

The ban imposed by Art. 286 (2) of the Const!- 
fution has been surmounted by the President's 
Sales Tax Continuance Order of 1950, which 
authorised the imposition of sales-tax contrary 
o the provisions of Art. 286 (2) of the Constitu- 

rc *? f r £ 10 the P eriod from 26-1-1950 to 

ire 1 ill Gp R iol 9 n 7 „ Pat 288 ‘ FoIi - (* 958 ) 9 

(DB) 1731 AIR 1959 Pat 30 < Pt B > ( Pr 6) 


~ Art- 286 — Bans under — Scope of — Sales 
lax Continuance Order, 1950 — Effect — Inter- 
State sales — Assessment for period from 26-1-50 
to 31-3-1950 — Legality. 

The bans imposed by the several clauses of 
Art. -86 with regard to the taxing powers of (he 
Stales are independent and separate, and each 
one of the bans has to be overcome before the 
State legislature can impose a tax on the transac- 
tion of sale or purchase of goods. 

It is true that the President's Continuance Order 
has lifted the ban so far as Art. 286 (2) is con- 
cerned. But that order cannot surmount or 
overcome the ban imposed bv the Explanation to 
Art. 286 (1) (a). AIR 1955 SC 661 : 1955 SCJ 
6/2, Foil. 1956 Pat LR 510 : 1957 BLJR 130: 
(1956) 7 STC 776: ILR 35 Pal 1055: AIR 1957 Pal 
112 (113) (PI A) (Pr 4) (DB). 


10. Clause (2) — Inter-state sales — After Cons- 
t i I ut ion (Sixth Amendment) Act, 1956. 

* Art. 286 (2) — Madras General Sales Tax 
Act (1939), Ss. 2 (h), Expl. 2, 3, 22 (as amended 
in 1957) — Assessce manufacturing motor cars 
at its factory in Madras State — Sale in other 
States through its own dealers — Cars and spare 
parts supplied to dealers bv rail or by road — 
Delivery of cars and spare parts to drivers of 
dealers at the factory — Goods intended to be 
sold outside Madras State — Sales held liable to 
lax — Scope and effect of S. 2 of Validation Act 
of 1956. See Sales Tax — Mad ras Genera! Sales 
'Fax Act (9 of 1939), (as amended in 1957), S. 2 
(h), Expl. 2. AIR 1961 SC 1433. 


Art. 286 — Inter-State sales — Sale in course 

of import — Sale for consumption in Bihar — 
Goods delivered in Bihar — Liability to sales-tax 
under Bihar Sales Tax Act 1947, during period 21-6- 
1950 to 30-9-1951 — Goods imported into Bihar from 
outside India — Sales Tax Continuance Order 
1950 — Sales Tax Validation Act 1956 — Sales 
held were not exempt from taxation under Art. 
286 (1) (a) — Matter hold came within ambit of 
S. C. decision in (1953) 4 STC 205: AIR 1953 SC 
333. (1960) 11 STC 242 (Pat). 

[Reversed in AIR 1964 SC 584.] 

Art. 286 (2) — Tax imposed for period from 

26-1-1950 to 31-3-1951 — Legality — Effect of 
Sales-tax Continuance Order on assessment — 
(Sales-tax — Salcs-tax Continuance Order (1950), 
Cl. 2). 

In view of the Sales Tax Continuance Order 
promulgated by the President, it is clear that 
the tax imposed upon the assessce for the period 
from 26th January, 1950 to 31st March, 1951, is 
not liable to attack on the ground that, there is 
a violation of the provisions of Art. 286 (2) of 
the Constitution. 1959 BLJR 131: (1959) 10 STC 
281 : AIR 1959 Pat 503 (503, 504) (Pr 5) (DB). 

Art. 286 (2) — Ban under — Effect of Pre- 
sident’s Sales Tax Continuance Order, 1950 — 
(Sales Tax — Sales Tax Continuance Order, 1950) 


Arts. 286, 269 and Sell. VII, List 1, Entry 92-A 

— Inter-State trade or commerce — Meaning — 
Test to determine — Power of Stale to tax — 
Central Sales Tax Act (1956). Ss. 3 and 4 — 
Bengal Finance (Sales Tax) Act (VI of 1941), 
S. 5 (2) (a) (v). 

The expression “Inter-State trade or commerce” 
is not confined to mean trade or commerce bet- 
ween a seller-State and piirchaser-State. It is 
inler-Slatc trade where goods sold or purchased 
under contracts of sale move from one State to 
another. The constitutional doctrine of free 

inter-State trade and commerce must not he un- 

derstood to mean that inter-State trade and com- 
merce is a privileged activity immune from all 

taxation. What the Constitution prohibits is 

multiple taxation of inter-State sale transactions, 
discrimination between Stales in imposing tax on 
such transaclions and discriminatory taxes on 
goods imported into and exported out ot the 
Stale. It is possible to have sale in the course 
of inter-State trade or commerce even it the title 
passes wholly within the State so long as the 
sale itself has occasioned the movement ot goods. 
So also neither the appropriation nor the deli- 
very to the buyer within the meaning of S. -•> 
(2) or S. 39 (1) of the Sale of Goods Act would 
prevent the transaction being a sale in tne 
course of inter-State trade. Passing o 
through check posts would also not alter the 
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character of an inter-State sale since the check 
posts are mainly intended for customs and that 
by itselt would not be a determination ot what is 
meant by an inter-State sale. 

According to S. 3 of the Central Sales Tax Act, 
the inter-State sales are those which occasion the 
movement of goods from one State to another or 
are affected by transfer of documents of title to 
the goods during their movement from one State 
to another. 1 hese sales are subject to taxation 
bv the Union Government by reason of the am- 
ended Entry 92-A of List I of Seventh Schedule 
ot the Constitution. Mere contemplation of 
movement at the time of sale without there being 
an actual movement or movements immediately 
after the completion of sale will not, however, 
make the sale an inter-State sale. Therefore, if 
the delivery of goods is given to the buyer and 
title passes to him within the State, the subse- 
quent export out ot t lie State by him would not 
render the previous sale inter-State, the movement 
being alter the sale and the sale itself not having 
occasioned the movement of goods AIR 1903 
SC 980, Foil 

• 

Held, on facts, on consideration of the terms 
ol the contract that the origin ol the contract 
and the placing ol the purchase order with the 
petitioner showed that the goods were intended 
to he moved from Calcutta to Jamshedpur. The 
^ale, therefore, occasioned the movement. The 
lact, that, the pun baser arranged lor lorrv in 
Calcutta in which the seller could load the goods 
or the fact that the seller was to he liable for 
loss or damages to the goods till delivery of the 
goods at the delivery point specified did not 
make the transaction any-the-less inter-State 
trade. Ibis Slate Government could not tax 
such sale by reason of entry 92-A in List I of 
the Seventh Schedule of the Constitution read in 
the light ol Art. 280 of the Constitution both be- 
fore and alter the amendment thereof and the 
sale was exempt from taxation under S. 5 (2) (a) 
(vi of the Rengal Finance (Sales Tax) Ad, 1941 
AIR 1903 Cal 442 (400, 451, 453 to 455) (Prs 3<L 

33, 37, 41 to 43, 45). 

Art. 280 (as amended in 1950) — Effect 

of amendment — Sale or purchase of goods 
taking place outside State cannot he taxed — 
Fart of transaction taking place within State — 
J. and K. Motor Spirit (Taxation of Sales) Act 
not providing levy of tax on basis of theory of 
territorial nexus — Sale is not taxable within 
State. 

The Constitution (Sixth Amendment) Act which 
amended Art. 280 came into force in the State of 
Jammu and Kashmir on 10th January. 1958. I>\ 
the Constitution (Application to Jammu and 
Kashmir; Amendment Order, 1958. Under the 
amended Art. 280 a State is prohibited from levy- 
ing a lax on the sale or purchase ot goods, where 
such sale or purchase takes place outside the 
State. Where except the passing of property in 
the goods and the delivery of the goods, all 
the other necessary ingredients of sale take 
place outside the State, then unless the Stale 
taxing statute has proceeded to tax sales on the 
basis of the theory of territorial nexus, the sales 
are not taxable as having taken place inside the 
State. Rut there is nothing in the Jammu and 
Kashmir Motor Spirit (Taxation of Sales) Act, 
1948 to indicate that if any of the essential in- 
gredients of a sale is located in the Slate of 
Jammu and Kashmir, the sale should he deemed 
tor purposes of taxation to have taken place 
within ttie State. Where, therefore, under the 
contract to supply the petrol it is bought at a 
place outside the State and transported and del i - 
v *nd at a place in the State during the period 


10th January, 1958 to 22nd March, 1958, the 
sales of petrol cannot he taken to be inside 
sales which can legitimately he taxed under the 
Jammu and Kashmir Motor Spirit (Taxation of 
Sales; Act, 1948. 1982 Kasli LJ 83: AIR 19G2 ./ 

(DR) 89 (<J5 ’ ° 6) {Vt F) (Prs 19 ’ 20 ’ 21 ’ 23 > 

[Partly reversed on another point in AIR 1960 
SC 1350.] 

- -Art. 28G (2) — Central Sales Tax Act (1956), 
J Sale or purchase in the course of inter- 

state trade — \\ hat is — Orders bv parties from 
outside State — Delivery of Goods F. O. R. rail- 
way station in Slate — Railway receipt in name 
of self but endorsed to buyer — Freight paid by 
buyer at destination — Sale held as inter-State 
sale and exempted from tax. 

Jo be regarded as within the course of export 
a sale or purchase must be inextricably bound up 
with f he export. A sale or purchase unconnected 
with the ultimate export as an integral part 
thereof is not within the exemption. It may thus 
he taken as settled that sales or purchases for 
the purpose of export are not protected unless 
the sales or purchases themselves occasion the 
export and are an integral part of it AIR 

1961 SC 315, AIR 1953 SC 333, AIR 1952 SC 366, 
Rot. on. 

Held, on facts that, the connection between 
the F. O. R. sales at a railway station in ttiis 
State tor a destination outside this State and 

the movement that followed the delivery to the 
common carrier was so intimate and real that 
Ihe movement was occasioned, caused, or brought 
about, by the sale, and therefore, the sales should 
he considered as sales in the course ot inter- 
state trade or commerce. 1LR (1961) 2 
19G1 Kcr FT 832: 1961 Ker LJ 1281: 

(DR ) 171 A,H 1002 K ° r 6G * G7, G8 > ( prs iJ ' HI) 

Art. 286 (1) (a) — Scope and object — 

State sale and outside sale — Sales Tax 


Ker 404 
(1962) 13 


Inter- 

Laws 

Slates 

Sales 


Validation Aet (1956) lias not empowered 
to levy lax on outside sates — Sales Tax - 
Tax Laws Validation Act (1956). S. 2 —Scope of. 

Art. 286 ot the Constitution imposes a very 
Hear ban on the Stales to impose a tax on sale 
or purchase ot goods where such 
(have lakes place outside the Stab 
imposed on the State to tax sale 
taking place outside the taxing Stole 
and independent of the other bans 
Article. Once it is held that there 


sale or pur- 
The ban 
or pun base 

* is absolute 
in the said 
is a ban on 


the State to lax. sale or pun base outside the 
Stale, the explanation bv ils own force cannot 
render even the fictional inside sale subject to 
taxation. Ihe only wav to reconcile Art. 286 
(1) and (2) is to hold that Parliament mav lift 
the ban in regard to taxation of ‘inside sales’ or 
what may he called ‘explanation sales’. Anv 
other interpretation is not merciv inconsistent 
wilh the clear terms of Ihe Constitution but also 
repugnant to the avowed principles and objects 
underlying the Slate's power to lax goods forming 
the subject-matter of inter State sale or purchase' 
Neither the express terms of Art. 286 nor anv 
implication therein can sustain the view that ttiis 
absolute ban can he removed bv the Parliament 
bv appropriate legislation. The object is ‘to main- 
bun freedom of inter-State trade or commerce 
pari passu with the State’s power to tax goods 
imported from sister States without discriminating 
Ihi 'ii ! mm local goods, that is. goods produced 
or manufactured in the taxing State 
Section 2 of the Sales lax Laws Validation Act, 
19)6 only liberates the State Laws from the 
letters placed on them bv Art. 286 (2) and to 
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jkf s “ ch -V*' v * t0 .°peralc on their own terms. 
It only lifts the ban imposed on the States against 
taxing intcr-State sales and it docs not validate 
or ratify any such law. There is no decision of 
he Supreme Court which can be so construed as 
to lead to the conclusion that an inter state sale 
or purchase outside the taxing State can be 
taxed by a State Law provided the Parliament 
permits it. The ban on the States 1 power to tax 

A U I Si oor Sal ° S is P ermanen * and irremovable and 
Art 286 (2) has to be read as only enabling the 

Parliament to lilt the ban on inside sale or pur- 
chase of the taxing State. AIR 1968 Mad 5, 
Ref. (1963) 14 STC 923: ILR (1964) 1 

Mad 367 : (1965) 1 Mad LJ 411. 


• 286 — Sales Tax — Central Sales Tax 

Act (1956), S. 8 (1) Proviso (before amendment 
by Act 31 ol 1958) — Scope — Words “Is ex- 
empt from tax generally" in the proviso — Mean- 
ing of — Exemption intended relates to sale or 

purchase and not to goods sold. See Sales Tax 

Central Sales Tax Act (1956), S 8 (1) Proviso 
(before amendment by Act 31 of 1958) (1962) 
40 Mys LJ 570. 


11. Clause (3) — Sale of essential commodities. 

• Art. 286 (3) Only modifies charging sec- 
tion of State Act — East Punjab General Sales 
Tax Act (XLVI of 1948), S. 5 — Central Sales 
Tax Act (1956), S. 15 (a). Modi Spinning and 
\V eaving Mills Co.. Ltd. v. Commr. of S. T 
Punjab. 67 Pun LR 372 : 1965 Cur LJ 322: (1965) 
16 STC 310 : AIR 1965 SC 957 (960) (Pt B) 


• Art. 286 (3) (as it was in 1950) — Sales Tax 

Imposition of sales-tax under provisions of 
M, B. Sales Tax Act, 1950 on goods manufactured 
from iron and steel — Declaration that iron and 
steel is essential for life of community made by 
Parliament by enacting Essential Goods (Declara- 
tion and Regulation of Tax on Sale or Purchase) 
Act. 1952 Cl. (3) of Art. 286 not retrospective — 

\alidity of M. B. Act, 1950 cannot be challenged 
under Art. 286 (3). 

Clause (3) of Art. 286 of the Constitution of 
India, as it stood in the year 1950, provided that 
no law made by the Legislature of a State im- 
posing, or authorising the imposition of a tax on 
the sale or purchase of such goods as have been 
declared by Parliament by law to be essential for 
the life of the community, shall have effect unless 
it has been reserved for the consideration of the 
President and has received his assent. 

By a notification issued under S. 5 (2) read with 
S. 3 of the Madhya Bharat Sales Tax Act, 1950. 
the State of Madhya Bharat imposed sales-tax in 
the territory of Madhya Bharat on the sales of 
goods nmaufactured from iron and steel with 
effect from 1-5-1950. As from 9-8-1952, S 2 read 
with Schedule to the Essential Goods (Declaration 
and Regulation ol Tax on Sale or Purchase) Act, 
1952, declared iron and steel to be essential for 
the life of the community. The validity of the 
M. B. Act of 1950 cannot be challenged on the 
ground that it was not reserved for the considera- 
tion of the President and had not received his 
assent. The material words are that the sale or 
purchase of any such goods manufactured from 
iron and steel as have been declared bv Parlia- 
ment by law to be essential for the life of the 
community. Therefore, if the Parliamentary de- 
claration follows the impugned enactment it can- 
not retrospectively affect the validitv of the said en- 
actment. AIR 1954 SC 311 and AIR 1958 SC 
883, Rel. on. AIR 1957 Madh Bha 83, Affirmed 
Indore Iron & Steel Registered Stock holders 
Association (P.), Ltd. v. State of Madhya Pra- 
desh, (1961) 12 STC 622: (1962) 2 SCR 924: 


(1963) 1 SCJ 383 : 1961 Jab LJ 1305 : AIR 1962 
SC 191 (192, 194) (Prs 4, 12, 13, 14, 15). 

"Art. 286 (3) — Sales-tax — Madras General 

c o S /V\ X (S P- e ?. ia ! Provi sions) Act (XI of 1963), 
r ", i * validity — Effect of declaration under 
Central Act LII of 1952 as regards hides and skins 
Did not affect legislative competency of State 
to enact provision relating to pre-Constitution 
Act — - Section not invalid for want of President’s 
Assent See Sales Tax — Madras General Sales 
rax (Special Provisions) Act (XI of 1963), S 2 
(1). AIR 1964 SC 1729. 


•““Art. 286 (3) — Applicability — Tax on es- 
sential commodities — Act LII of 1952. See Sales 
lax — Hyderabad General Sales Tax Act (XIV of 
1950 as amended by Act XXVII of 1952) AIR 
1958 SC 883. 


• Art. 286 (3) ‘Law’ — Essential Supplies 
(Temporary Powers) Act (XXIV ol 1946) — (The 
Essential Goods (Declaration and Regulation of 
Tax on Sale or Purchase) Act (LII of 1952)). 

Per Majority (Bose J. Contra): The law of Par- 
liament declaring goods to be essential contempla- 
ted by cl. (3) of Art. 286 is a law making a decla- 
ration for the purposes of that clause. Any Act of 
Parliament declaring certain goods to be essen- 
tial for its own purposes, as Act XXIV of 1946 
does, is not an Act within the contemplation of 
Art. 286 (3). The Parliamentary Act, there contem- 
plated has to be passed in exercise of the powers 
contained in it and must clehrly be referable to it. 
Essential Goods (Declaration and Regulation of 
Tax on Sale or Purchase) Act LII of 1952, came 
into force on 9th August, 1952. It cannot there- 
fore be contended that in view of Art. 286 (3) 
no tax can be levied on the sale of a commodity 
(i.e., Groundnut) declared essential by Act XXIV 
of 1946. Konduri Buchira jalingam v State of 
Hyderabad, (1958) 9 STC 397: AIR 1958 SC 756 
(760) (Pt D) (Pr 10). 

• Art. 286 (3) — Mad. Gen. Sales Tax Act 

(1939), S. 22 (as applied to Andhra) — Impo- 
sition of tax on yarn, if hit by Essential Commo- 
dities Act (1952) read with Art. 286 (3) of Con- 
stitution — See Sales Tax — Madras General Sales 
Tax Act (as applied to Andhra) (9 of 1939) S. 22. 
AIR 1958 SC 468. 

[Held overruled on another point bv AIR 1959 
SC 648 in AIR 1961 Mys 33. 

• Art. 286 (3) — Article contemplates Post- 

Constitution Act — Pepsu General Sales Tax Or- 
dinance (XXXIII of 1006) — No inconsistency 
between S. 3, Essential Goods (Declaration and 
Regulation of Tax on Sale or Purchase) Act (LII 
of 1952), and relevant provisious of Constitution 
— No question arises whether Ordinance has be- 
come void since commencement of Constitution. 
Soma Singh v State of Pepsu, 1954 SCJ 393: 
1954 SCA 351: 1954 SCR 955: 56 PunJ LR 282: 
AIR 1954 SC 311 (312) (Pr 2). 

• Art. 286 (3) — U. P. Sales Tax Act (XV of 

1948), S 3- A (as amended by U. P. Act (XL of 
1952) — Notification No. S. T. 117/X-923-1948 dt/- 
8-4-1948 — Validity — Validity of Amending Act 
not affected by Art. 286 (3) of the Constitution — 

U. P. Sales Tax (Amending) Act (XL of 1952), S. 

8 — Applicability. See Sales Tax — U. P. Sales 
Tax Act (XV of 1948), S. 3-A (as amended by 
U. P. Act (XL of 1952)). AIR 1965 AH 24 (FB). 

Art. 286 (3) (before its amendment in 1956) — 

State Act reserved for and receiving assent of Pre- 
sident — Effect of — Date of operation of State 
Act — Not affected by date of assent — State 
Act making gur liable to sales tax from 1-4-1 95b 
• — • Assent received on 9-5-56 — Taxation °* J ur JP 
over of gur from 1-4-1956 held legal — U. P. 


loll 
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Sales Tax Act (XV of 1918), S 4 (as amended 
by U. P. Act XIX of 1956). (1962) 13 STC 409: 
AIR 1963 All 16 (10, 17) (Prs 3, 5). 

Art. 286 (3) — Sale of tobacco in the State — 

Power of State to levy tax on — Additional excise 
duty imposed under S. 7 of Act, LVIII of 1957 — 
Power of State not affected. See Sales Tax — 
Central Sales Tax Act (1956), S. 15 AIR 1965 Cal 
498. 


Arf, 286 (3) (as amended In 1956) Seh. 7, 

List 2, Entry 54 — Cen. S. T. Act (1956) (as 
amended by Act XXXI of 1958), S. 15 — Levy of 
sale-tax on declared goods — Powers of State 
Legislature — Effect of Art. 286 (3) and S. 15 — 
Scope of Ss. 15 (a) and 15 (b) of the Central 
Sales Tax Act. 

The plain meaning of Clause (3) of Art. 286 of 
the Constitution as amended in 1956 was that if, 
after 11th September, 1956, Parliament (a) declar- 
ed any goods to he of special importance to inter- 
state trade or commerce, and also (h) specified 
restrictions and conditions in regard to the 
imposition of sales tax on the sale or purchase 
of such goods, a State Legislature could, in exer- 
cise of its power to levy sales tax under Entry 54 
of List II, impose sales tax on such declared goods 
only subject to such restrictions and conditions as 
Parliament may so specify. 

Section 15 of the Central Sales Tax Act, 1956 
as amended by Act XXXI of 1958 which came into 
force from 1st October, 1958 lays down three con- 
ditions subject to which sales tax may be levied 
by a State Legislature on the 'declared goods' 
namely (i) that such tax shall be levied only 
on the last sale or purchase inside the State; (ii) 
that the levy of such tax shall not exceed 2 per 
cent, of the sale or purchase price thereof, Sc (iii) 
that such tax shall not be levied at more than 
one stage. A violation of any of these three con- 
ditions would render the taxation of a declared 
goods ultra vires whether in fact, it is sold in 
the course of inter-Slate trade or not. 

Clause (hi of S. 15 is independent of cl. (a) 
and imposes an additional condition. Clause (b ) 
does not mean that the violation of any of the 
prohibitions which are mandatorv shall not render 
the imposition ultra vires so as to enable an 
aggrieved assessee to seek relief from the Court to 
restrain the proceedings for anv such assessment. 
AIR 1965 Cal 498 (503, 504) (Pt D) (Prs. 27, 36, 
37, 38). 


Art. 286 (3) (as amended In 1956) 

— Central Sales Tax Act (1956) (as amended by 
Act XXXI of 1958), S. 15 — Sales Tax on de- 
clared goods — Restrictions under S. 15 — When 
effective — Tax levied by Bengal Act of 1941 on 
sale of tobacco — Validity — Tax In excess of 
2 per cent levied before 28tb October, 1959 not 
valid. 

No tax could be levied on the declared goods 
such as tobacco under the Bengal Act ot 1941 un- 
til S. 5(1 » of that Act was amended with elTect 
from 28th October, 1959, so as to incorporate the 
ceiling of 2 per cent, as required bv S. 15 of the 
Central Sales Tax Act, read with Act, L\ III ot 
1957. The invalidity of the Bengal tax on this 
ground would, however, commence trom 1st Octo- 
ber, 1958, the date when S. 15 of the Central 
Sales Tax Act itself was given died to. Cure- 
ported decision in C. R. 1125 of 1959 (Cali de- 
cided in 1961, Rel on AIR 1965 Cal 4118 (564) 
(Pt E) (Pr 40). 

Art. 286 (3) — Cotton fabrics declared goods 

of special importance — Imposition ot sales-tax 
under S. 5 (1) of Bengal Ad VIII of 1941, in 
excess of 2 per cent laid down in S la ol Central 
Act, was ultra vires, till the time the former sec- 


tion was amended to conform with latter section. 
See Sales Tax — Bengal Finance (Sales Tax) Act 
(VI of 19411, S. 5 (1) (as it stood prior to its 
amendment by Act XIII ol 1959) AIR 1965 Cal 
203. 

Art. 286 (3) — Notification imposing sales-tax 

on cereals — Imposition held not ultra vires. See 
Sales-Tax — Hyderabad General Sales Tax Act 
(14 of 1950), S. 4 as amended by Act 7 of 
1955. (1960) 11 STC 782 (Andh Pra). 

Art. 286 (3) — Goods essential for life of 

community — (Essential Supplies (Temporary 

Powers) Act (1946), S. 2). 

It cannot be said that the essential goods men- 
tioned in the Essential Supplies (Temporary 
Powers) Act (1946) are the same as the essential 
commodities necessary for the life of the com- 
munity mentioned in Art. 286 (3). The purpose 
of the Essential Supplies (Temporary Powers) 
Ad is entirely diirerent from the Act which 
would relate to the essential commodities for the 
life of the community. The Essential Supplies 
Temporary Powers Ad is a law which relates to 
the regulation, control, production, supply and 
distribution of essential commodities, while what 
is contemplated under Art. 286 (3) of the Constitu- 
tion of India is the prohibition against the levy 
of tax on goods which have been declared 
to be essential to the 1 it e of the community. 
Hence it cannot be said that inasmuch as food 
stulls have been included among the essential 
commodities in the Essential Supplies (Temporary 
Powers) Act, the State legislature cannot pass any 
law which purports to levy tax on them which 
had been declared to he an essential commodi- 
ty AIR 1954 Hyd 94 (94, 95) (Pt B) (Pr 4) 
(DB). 

Art. 286 (3) — "Law” in Art. 286 (3) does not 

include previous law. See Sales Tax — Hyderabad 
General Sales Tax Ad (XIV of 1950) (as amend- 
ed in 1952), S. 1 ILR (1954) Hyd 76: AIH 1954 
Hyd 50 (DB). 

Art. 286 (3) — Essential Goods (Declaration 

and Regulation of Tax on Sales and Purchase) 
Act (52 of 1952), Sch. Item 14 — Iron and Steel-~ 
Expression if includes articles made of iron and 
steel — Exemption of articles from taxability — - 
Notification under M. B. Sales lax Act, if in- 
consistent with Art. 286 (3) of Constitution. See 
Essential Goods (Declaration and Regulation of 
Tax on Sale and Purchase) Ad (1956), Sch Item 
14. AIR 1957 MB 83. 

Art. 286 (3) — Scope and effect of. 

The restrictive provisions of Art. 286 (3) hit 
the legislation made by the legislature of the 
State made subsequent to the declaration under 
Art. 286 (3) and the subordinate legislation made 
under a prior status is in no wav alleded. 1956 
Madh BLJ 1575: AIR 1957 Madh B 83 (89) 
(PI C) (Pr 54) (DB). 

Art. 286 (3) — Scope — Liability to tax under 

M. B. Act (\.\\ of 1950) if affected by Central 
Act (LII of 1952) — (Sales Tax — Madhya Bha- 
rat Sales Tax Ad (XXX of 1950), S. 5) — (Es- 
sential Goods (Declaration and Regulation of 
Tax on Sale or Purchase) Act (1952), S. 3). 

The words ‘made after the commencement of 
this Act’ in S. 3 of Act LII of 1952 do not gb be- 
yond the legislative power of the Parliament and 
run counter to the provision of the Constitution as 
contained in Art. 286 (3). If one has regard ta 
the words ‘law made by the Legislature of a State’ 
and 'as have been declared bv Parliament bv law’ 
in Art. 286 (3) it is clear that the State legisla- 
tion contemplated is a post-constitutional legisla- 
tion. The words ‘as have been declared' indi* 
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cate that the declaration must precede the im- 
pugned State legislation. It, therefore, follows 
that the said Act LII of 1952 will not affect a 
State legislation made prior to the coming into 
lorce ot that Act. Moreover the declaration has 
to be made by Parliament. Declaration made of 
certain commodities as essential cannot be cons- 
trued to be a declaration by Parliament regarding 
goods as being essential to the life of the com- 
munity under Act LII of 1952: AIR 1954 SC 311 
Foil.; AIR 1954 Hyd 50, Rel. on. The liability 
of a dealer to the tax under M. B Act XXX of 
1950 is not affected by the Essential Goods (De- 
claration and Regulation of Tax on Sale or Pur- 
chase) Act LII of 1952. 1956 Madh BL.J 667: 
Madh BLR 1956 Civ 204: AIR 1956 Madh B 214 
(217, 218) (Pt A) (Prs 22, 23, 25, 28) (DB). 

Art. 286 — Scope — Development of Sales 
Tax Law in India — State of law in pre-Constitu- 
lion and post-Constitution periods — C. P. and 
Berar Sales Tax Act (XXI of 1947), S 2 (g), 

Expl. II. See Ibid, Art. 245. AIR 1962 Madh Pra 
225 (DB). 


— — ^ j v % . . _ assessment year there 

was no declaration by Parliament by law that 

groundnut was an essential commodity, essential 

lor the life of the community, its taxation to- 

*t' es !‘ lx Murine that period is not hit by Art. 

286 <•*>■ LW 784 : ILR (1955) Mad 821 : 

(!•»*). V ^H, 5 - 50 ,^ 54 Mad WN 649: AIR 1955 
^LC (Mad) 675 (DB) # 

~ 286 (3) — Sales tax on groundnuts — 

Groundnuts not declared essential commodity 
during assessment year — Tax is not hit by Art. 
86 (3) — (Sales Tax — Madras General Sales- 
lax (Turnover and Assessment) Rules (1939), 
R. 4). AIR 1955 NUC (Mad) 674 (DB). 

—Art. 286 (3) — 'Oil seeds’ includes coconut 
and copra — Tax on sale and purchase restricted 
to maximum provided in S. 15, Central Sales Tax 
Act -— Further impost on such sales and pur- 
chases in Mysore State under S. 11, Madras Com- 
mercial Crops Markets Act is invalid. See Sales 
Tax — Central Sales Tax Act (1956), S. 14 (vi). 
AIR 1962 Mys 1 (DB). 


Art. 286 (3) — Ma dras Turnover and As- 
sessment Rules, Rr. 15 and 10 — Act passed 
before Essential Goods (Declaration and Regula- 
tion of Tax on Sale or Purchase) Act — Act did 
not require assent of President as required by Art. 
286 (3) — Rules under Act being delegated legis- 
lation also do not require assent — Rules 15 and 
16 are not ultra vires because they were not 
reserved for President’s assent. See Sales Tax — 
Madras General Sales Tax Act (IX of 1939), S 5 
(1960) 1 Mad LJ 240. 

~ — Ar *. 286 (3) — Law imposing taxation’ — 
Meaning of — Madras General Sales Tax Act, 
1939 & Rules — Rules 15 and 16 — (Sales Tax 

—Madras General Sales Tax Aet (IX of 1939). 
Ss. 3, ,») (Sales Tax — Madras General Sales 
Tax (Turnover and Assessment) Rules (1939), Rr. 
15. 16 (as amended in 1955) — (Sales Tax — Essen- 
tial Goods (Deelaraliou and Regulation of Taxon 
Sale or Purchase) Aet (1952). S. 3). 

The Madras General Sales Tax Ac t is a 'law im- 
posing the tax’. Under it the person who is 
liable to tax is the 'dealer’. The subject matter 
ol the tax is a transaction of sale or purchase of 
any commodity and the tax is laid on the total 
turnover of such dealer. The rate of tax is that 
laid down in the levy provision, S. 3 (1) and 

(2) . The nature of the levy whether it is at a multi- 

ple point or at a single point is determined by the 
operation of S. 5. The rest of the Act contains 
merely machinery provisions for the assessment 
and collection of tax. The impugned Rr. 15 and 
16 of the Turnover and Assessment Rules were 
subordinate legislation whose subject-matter was 
the prescription regarding assessment and collec- 
tion of taxes ‘imposed’ by Ss. 3 and 5 of the 
Sales-lax Act and though without their existence, 
it could not have been possible to levy or collect 
the tax, they are not in themselves ‘laws impos- 
ing the tax’ within Art. 286 (3) or S 3 of Act LII 
of 1952. (1959) 10 STC 171: (1960) 1 MLJ 27: 

AIR 1959 Mad 317 (320 to 323) (Prs 16, 23 to 25). 

Art. 286 (3) — Snles-tax on groundnuts — 

Groundnuts not declared essential commodity dur- 
ing assessment year — Tax is not lilt by Art. 286 

(3) — (Sales Tax — Madras General Sales Tax 
(Turnover and Assessment) Rules (1939), R. 4). 

Article 286 (3) would apply to any law made 
by a Legislature of a State subsequent to the 
date on which the Constitution came into force. 
Even apart from that, the ban of Art. 286 (3) 
will fall only after Parliament declares by law 
any goods as essential for the life of the com- 


~ *^ r L 286 (3) — Scope — Mysore Sales Tax 
Aet (1948) — President’s assent — Necessity. 

Clause (3) of Art. 286 does not afTect pre-exist- 
ing laws. The Mysore Sales Tax Act under which 
the tax is levied on hides and skins came into 
force in 1948 and not being a post-Constitutional 
iaw is exempted from the requirement of the 
President’s assent for being effective 35 My» 
LJ 79: ILR (1956) Mys 266 :(1957) 8 STC 205 r 
AIR 1957 Mys 22 (23) (Pt A) (Pr 4). 

Art.* 286 (3) — Dealers of ginned and unginnec^ 
cotton dealing only in one commodity — Impo- 
sition ol tax exceeding two per cent and at two 
stages — Contravention of S. 15 of Central Act 

— Sections held ultra vires — Dealers in oil- 
seeds, non-ferrous metals and iron scrap — Liable- 
io pay tax at two stages. See Sales Tax — East 
Punjab General Sales Tax (Amendment) Act (VII 
of 1958), S. 3 (1), (9). ILR (1960) 1 Pun.j 852. 

Art. 286 (3) — Declared by Parliament by 

law to be essentia! for the life of the community 

— (Sales Tax — Travancore Cochin General Sales- 
Tax Aet (1125) — Validity) — (Essential Goods. 
(Declaration and Regulation of Tax on Sale op 
P urchase) Aet (1952) Ss. 2, 3) — (Essential Sup- 
plies (Temporary Powers) Aet (1946), S. 2). 

Even on the assumption that jaggery and gur 
are identical there is no declaration by Parlia- 
ment bv law of jaggery to be essential for the 
life of the community prior to the Essential Goods 
(Declaration and Regulation of Tax on Sale or 
Purchase) Act, 1952. It should he clear from S. 3*' 
of the Act that the declaration under S. 2 will 
affect onlv enactment made after the commence- 
ment of the Act and not those made prior to it,, 
like the Travancore-Cochin General Sales Tax 
Act, 1125. which was made prior to the date of 
its commencement, namely, 9th August, 1952, 
Central Aet (XXIV of 1946) is not an Act passed! 
with a view to declare, in pursuance of Cl. (3) of 
Art. 286 of the Constitution, any goods to be es- 
sential for the life of the community: a definition- 
clause like S. 2 of Central Act No. XXII of 1946,. 
is not the same thing as the declaration contem- 
plated bv Art. 286 (3) of the Constitution an<* 
cannot do duty for such a declaration. 

Hence, the Travancore-Cochin General Sales Tax. 
Act, 1125, is not ‘ultra vires’ of Art. 286 (3) oi 
the Constitution on the ground that it seeks to- 
impose a tax on the sales of jaggery, a commodity 
alleged to have been declared bv Parliament toy 
law to be essential for the life of the community 
(1955) 6 STC 203: AIR 1955 Trav-Co 18 (18, 19* 

(Prs 1 to 3). 
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12. Validity of sales-tax laws — Illustrative 

eases. 

® Art, 280 and Part III — Scope — Tax laws 

— Principles for determining its validity — Scope 

of Art. 265 — Tax laws are not outside Part III 

of Constitution. See Ibid, Art 265 AIR 1962 SC 

1000. 

•-7— Art. 286 — Bihar Sales Tax Act (XIX of 
1947), Ss. 4 (1) and (2) (g), second proviso (as 
amended by Act (VI of 1949) — Validity) See 
Sales Tax — Bihar Sales Tax Act (XIX of 1947), 
S. 4 (1). (1958) SCJ 818: AIR 1958 SC 452 


AIR 1956 Assam 177 (180, 181) (Pt C) (Pr 10) 

I • 

[Reversed on another point in AIR 1962 SC 
107. J 

Art. 286— Bihar Sales Tax Act (XIX of 1947) 
~ Fax on inter state sales —Validity. See Go- 
vernment of India Act (1935), Sch. VII, List 
2, Item 48. AIR 1957 Bom 71 (DR) 


Art. 286 — Contravention of, constitutes 
fnngement of fundamental right — Question 
alternative remedy as a bar does not arise 
Ibid, Art. 226. AIR 1965 Cal 236 


in- 

of 

See 


• Arts. 286, 245 — Theory of nexus as ap- 
plied to sales-tax legislation —(Sales-tax— Bihar 
Sales Tax Act (19 of 1947), S. 2 (g), Second Pro- 
viso — Validity — Cases provided in second pro- 
viso whether constitute sulTicient nexus See 
Ibid, Art. 245. AIR 1958 SC 452. 

• —Art. 286 — Retrospec tive levy of sales-tax — 

If affects nature as sales-tax. See Sales Tax — 
Bihar Sales Tax Act (XIX of 1947), S. 4 (1). 

1958 SCJ 818: AIR 1958 SC 452. 

® Art. 286 — Sales Tax legislation operating 
on non-resident persons — Validity considered 
See Ibid, Art. 245. (1955) 2 SCR 603: AIR 1955 
SC 601. 

• Art. 28G — Validity of tax — Inconvenience 

in recovering lax. 

The convenience or inconvenience of collecting 
a sales-tax or a purchase-tax is not a relevant con- 
sideration when one is considering the validity or 
otherwise of such a tax. AIR 1949 FC 18, Rcl. 
on. Bengal Immunity Co., Ltd. v. State ot Bihar, 
(1955) SCI 672: ILR 34 Pal 965: (1955) 0 STC 
446: (1955) 2 SCR 603: 1955 SCA 1140: (1955) 

2 MLJ (SC) 168: 1955 Andhra \VR (SC) 422: AIR 
1955 SC 601 (710) (Pt Y) (Pr 110). 

• Art. 286 — Validity of Expl. 2 to S. 2 (g) 

of C. P. and Berar Sales-tax Act See Sales Tax 
— C. P. and Berar Sales Tax Act (II of 1947, 
as amended bv Act XV of 1919), S 2 (g). Ex- 
planation 2. (1954) 1 MLJ 690: (19.54) SCJ 445: 
1954 SCR 1122: 1954 SCA 054: 67 L\V 629: AIR 
1954 SC 403. 

• Art. 286 — Any law framed hv a Provincial 

legislature relating to or based on the subjects of 
entry 27 or entry 29 of List II, Sch. VII, Govt, 
of India Act, the entry into or export Irom t lie 
province of any goods is prohibited or restricted, 
such a law will be invalid. Sec Government of 
India Act, 1935, S. 297 I (a) 1952 Cri LJ 1361: 

AIR 1951 SC 318. 

Art. 286 — E. P. Sales Tax Rules (1918), 

R. 2 (dl) — Jt is not ultra vires as being repug- 
nant to Art. 286. See Sales Tax — U P. Sales 
Tax Rules (1948,-, R. 2 (dl). AIR 1950 All 445. 


-—Art. 286 — Taxation Law — (Kerala) Gene- 
ral Sales Tax Act (XI of 1125), S. 5 (vii) — Levy 
ot sales-tax on last purchase in Kerala State— Not 
violative of Arts. 301 and 304 (hi See Ibid 
Art. 301. AIR 19G3 Ker 202. 

- — Art. 28G. Seh. VII, List II. Entry 54 — Sales 

J ax “V M * B - Sa,es Tax Acl (XXX of 1950). Ss. 
.S and 2 — Constitutional validity — Works con- 

tracts — Electric installation contracts — Lia- 
bility to sales-tax. 

r "- 0 ? 1 , " s , ale of RO0ds " m Entry a of 

List II ot Sch. \II, Constitution of India, is wide 

enough to include works contracts of electric ins- 
tallations or sanitary fittings in which the ele- 
ment ot supply of materials for inonev considc-ra- 
tmn is more predominant than the labour of 
?£!?">£ >J ,e same. (1955) STC 98, Rcl. on. AIR 
IJj 1 Miid 1130, Dissent lrom. Therefore, I he 
provisions ot S. 3 read with S. 2 in the M B 
.sbIcs lax Act. (XXX of 1950), are not beyond 
the legislative competence of the State Legislature 
under Entrv .54 of the State List MBLR (1956) 

£ ,v ■ .i 95 7. Jab LJ ,M,; > 57 : AIR 1957 M a till 

1> 139 (118, 149) (Pt A) (Prs 87, 91) (UR). 

Art 986, Sell. Ml. List II. Lnlrv 54 — Sales- 

!; IX , ~ M. R. Sales Tax Ael (XXX of 1950), S 94- 
Rules under M. R. Sales Tax Rules, R 8 — \ u |i- 
dilv. 

11 is lulil,. to sav that R 8 cf the Madhya Rha- 
rat Sales lax Rules is made without anv power 
tor the purpose under the scheme of the main 
Act but the artificial test laid down in the Act 
to determine sale price of goods in respect of con- 
tracts as defined in the Act and the R 8 pre- 
scribing the pioportion between the value of the 
materials and value of works and labour part 
must be declared as ultra vires (19.55) 0 SIC 

cl >-° n t ( 1056 } Civ ; 1037 Jab LJ 

(MR) : AIR 19.)/ Madh B 139 (150) (Pt ( b 
(Prs 116, 119) (DB). 11 ' 

fl95bV% 2S > 6 ~~c S:, , IlS T aX , La ' vs . Validating Act 

n / ^ c. 7 — , -Section had validated the laws ol 
l.ut L State also — Ibis is on basis that \rt ‘>86 
applies lo Port C Stales also. See Sales Tax'— 
Sales Tax Laws \ alidating Act (1956) S •> UR 

1965 Madh Pra 11 (I)B). ” ‘ 


Art. 286 — Madras General Sales Tax Act 

(9 of 1939) — Composite assessment — Part ille- 
gal — Assessment not severable — Whole is bad. 
See Sales Tax — Madras General Sales Tax Act 
(9 of 1939). AIR 1958 AP 670. 

Art. 286 (2) — Scope — Sales lax held ille- 
gal — Economy of Stale — Remedy. 

In cases where the provisions relating to the 
sales-tax having been held illegal, the economy of 
the State and the sources of revenue on which it 
depends are seriously affected, the remedy of 
the State lies in Art 286 itself and the Pre- 
sident or the Parliament may, by law, provide for 
relict against hardship. ILR (1956) 8 Assam 384: 


■ ** 1 1 ; ana jj 

Sales of Motor Spirit taxation Act (XX of 1953b 
— Act is not beyond the legislative competence of 
the State of Madhya Pradesh — Levy of tax not 
an intnngcnicnt oi fundamental rights under Art. 

C-C'Io- 1 )- : Sales <’ f Molor Spirit Taxation Act 
XX ot 19u3l being a statute which is not bevond 
he legislative competence of the Slate of Madhya 
Pradesh the levy of tax under that statute can- 
not he deemed to infringe the fundamental ri-hts 
guaranteed by Art. 19 ( 1 1 (f) and (g). 

Levy of a tax lawfully imposed under a statute 
within the competence ot the legislature cannot 
he deemed to infringe the fundamental rights 
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guaranteed by Art. 19 (1) (f) and (g) : AIR 1958 
SC 560. Rel. on. 

The State ot Madhya Pradesh had power to 
lew tax on sale or purchase ot' motor spirits and 
such power could be exercised in respect of 
sales traditionally so understood. 

Section 2 (k) of the Act defines a ‘retail sale’ 
as meaning ‘a sale of motor spirit by retail dealer 
lor the purpose of consumption by the person 
by whom or on whose behalf it is or may be pur- 
chased, and the expression ‘sell in retail’ shall 
be construed accordingly’. But there is nothing 
in the detinition of S. 2 (k) ‘retail sale’ nor in 
the charging section (S. 3) which indicates that 
the Legislature had enacted legislation beyond its 
competence. 1963 MPLJ 485 : 1963 Mali LJ 493 : 
31963 Jab LJ 508 : (1963) 14 STC 410 : (1964) 1 
SCR 488. 

Art. 286 (2) — Legislature and judi- 
ciary — Legislation to override effect of judicial 
decision — Whether bad as exercise of judicial 
power • — Sales Tax Laws Validation Act (1956), 
S. 2 — Validity and elTect — Injunction issued 
by Supreme Court, prior to passing of Act, res- 
training local Sales Tax Authorities from taxing 
transactions made in course of inler-State trade 
or commerce — Liability to sales-tax of such 
transactions after passing of Act. See Ibid. Art 
245. AIR 1962 Madh Pra 245 (DB). 

Art. 286 ■ — Taxation — Illegal, remedies for 

■ — Suit of refund — Assessment of sales-tax on 
turnover of works contract made under provision 
of Madras Act 9 of 1939 subsequently held to be 
ultra vires — Suit for refund held barred by 
S. 18- A 1961 Mad WN 80: (1961) 12 STC 138: 
*1961)1 Mad LJ 163: AIR 1961 Mad 322 (323) 
(Pi B) (Pr 6) (DB). 

Art. 286 — Scope — Madras General Sales-tax 

Act (IX of 1939) — Act is not void on ground of 
recognition of distinction between intra-State and 
inter-State sales. See Sales Tax — Madras Gene- 
ral Sales Tax Act (IX of 1939), S. 3. (1957) 2 
Mad LJ 167: AIR 1957 Mad 368 (DB). 

Art. 286 • — Petitioner assessed to tax under 

Madras General Sales Tax Act — Petition under 
Art 226 — Maintainability. See Ibid, Art 226. 
(1952) 3 STC 433 : AIR 1953 Mad 131 (DB). 

Art. 286 — Non-resident assessee — Principal 

place of business in Cochin Slate — Contract of 
sale executed in Madras State — Delivery of goods 
also made in Madras State — Assessee held was 
“dealer” within meaning of the Madras General 
Sales Tax Act and was liable to sales tax in res- 
pect of such sales. See Sales Tax • — Madras Gene- 
ral Sales Tax Act (9 of 1939), S. 2 (b). (52) 
2952 Mad WN 658: AIR 1953 Mad 86 (DB). 

Art. 286 — Amendment covering into tax 

that is not really tax — Amendment held uncons- 
titutional. See Sales Tax — Mysore Sale Tax Act 
(XXV of 1957), S 18 (3) (as amended in 1964). 

AIR 1965 Mys 120 (DB). 

Art. 286 — Madras Commercial Crops Markets 

Act (20 of 1933), Ss. 6, 6-A — Validity of the 
Act — Regulates buying and selling within a 
State — Bearing on export outside State only inci- 
dental • — Does not control inter-State commerce 
and hence not ultra vires State Legislature. See 
Madras Commercial Crops Markers Act (20 of 
1933), S. 6. ILR (1961) Mys 951. 

Art. 286 (1) — Refund of tax if can be order- 
ed, since tax is illegal according to new interpre- 
tation — Assessment becoming final — FlTccl. 
See Sales Tax — Orissa Sales Tax Act (XIV of 

5947), S. 14. AIR 1957 Orissa 240 (DB). 


Art. 286 (1) — Sales Tax — Orissa Sales Tai 

Act (14 of 1947), S. 5 (2) (a) (ii) — Condition 
in certificate of registration broken by registered 
dealer-purchaser — Proviso to S. 5 (2) (a) (ii) of 
Orissa Act applies — Legislative competency in 
enacting such a provision in Act See Ibid, Art. 
246. ILR (1956) Cut 478 : AIR 1956 Orissa 145 
(DB). 

Art. 286 (1), Expl. (a) « — Illegal taxation — 

Certiorari, if and when can issue stated. See 
Ibid, Art. 226. AIR 1953 Pat 78. 


Art. 286, Sch. 7, List 2, Entry 54 — Govern- 
ment of India Act (1935), Sell. 7, List 2, Item 48 

— Sales Tax — West Bengal Sales Tax Act (as 
extended to Delhi State), S. 2 (g), Explanation 1 

— Constitutionality — Power to tax hire-purchase 
agreements. 

In order that a transaction be taxable under 
Entry 48 in List 2 of Sch. 7 of the Government 
of India Act of 1935 there should be a completed 
sale under which there is transfer of property in 
the goods and not when there is a mere agree- 
ment to sell. The State Legislature has not the 
power to enlarge the meaning of the words ‘sale 
of goods’ defined in the Sale of Goods Act. In 
that view, Explanation (1) to S. 2 (g) of the 
West Bengal Sales Tax Act (as extended to 
Delhi) is unconstitutional inasmuch it seeks to 
bring within the meaning of the word ‘sale’ hire- 
purchase agreements which are not sales within 
the word as used iiv Entry 48 of List II of the 
Government of India Act, 1935. (1956) 7 STC 

586: 58 Punj LR 399: AIR 1956 Punj 177 (177, 
178, 180, 181) (Pt A) (Prs 3. 19, 28, 30) (DB). 

Art. 286 — Constitutional remedies for ille- 
gal taxation indicated. See Ibid, Art. 226. AIR 

1956 Punj 177 (DB). 


ARTICLE 288 

Art. 288 — Northern India Canal and Drain- 
age Act (VIII of 1873) and Pepsu Sirhind Canal 
and Western Jamna Canal (Enforcement and \all- 
dation) Act (IV of 1954) — Validity. 

It is necessary that the legislation to fall with- 
in Art. 288 must be one which imposes, or authori- 
ses the imposition of, a tax. Charge of water- 
rate for the water supplied, made use of in an un- 
authorised manner or sulTercd to run to waste can, 
by no stretch of reasoning, be regarded as a 
tax. It is neither a compulsory exaction of money 
nor an imposition for public purpose, the two 

essential ingredients of a ‘Tax . 

Hence, it cannot be urged that the Canal Act 
VIII of 1873 and also the Validation Act IV oi 
1954 are bad and inoperative since they were not 
reserved for and did not receive the assent o 
the President as required bv Art. 288 of the Cons- 
titution AIR 1954 SC 282, Foil. AIR 1956 Pepsu 
40 (47) (Pt E) (Pr 25) (DB). 

ARTICLE 289 


Art. 289 — Road Transport Corporation Acf 

UV of 1950), Ss. 28, 29, 30 and 38 — Income 

Andhra Pradesh Road Transport Corporation 
iihlished under the Act, is not exempt r 
ion taxation. 

Tie income derived from its trading activity 
the Andhra Pradesh Hoad Transport Corpora 
l, which is established under the Road 1 ran 
■t Corporation Act. 1950. by a notification issu 
bv the Andhra Pradesh Government s not 
income of the State of Andhra Pradesh « i hm 
meaning of Art. 289 (1) of the 
1 lienee it is not exempt from l nmn 
t iQfi.8 SG 1241 and (19a0j 1 hB Rel - 1 
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(1939) 83 Law Ed. 927 and (1923) 68 Law Ed. 
328 (331) Distinguished. 

The general proposition flows from Cl. (1) of 
Art. 289 that ordinarily the income derived by a 
State both from governmental and non-Govem- 
niental or commercial activities shall be immune 
1 rom income-tax levied by the Union provided 
the income in question can be said to be the 
income ol the State. Clause (2) provides an ex- 
ception. If clause (1) had stood bv itself, it mav 
not have been easy to include within its purview 
income derived by a State from commercial acti- 
vities but since Cl. (2) in terms empowers the 
Parliament to make a law levying a tax on com- 
mercial activities carried on by or on behalf of 
a State, the conclusion is inescapable that these 
activities were deemed to have been included in 
Cl. (1) and that alone can be the justification for 
the words in which Cl. (2) has been adopted bv 
the Constitution. Clause (3) then empowers the 
Parliament to declare by law that any trade or 
business would be taken out of the purview of 
Cl. (2) and restored to the area covered by Cl. 
(1) bv declaring that the trade or business is 
incidental to the ordinary functions of Govern- 
ment. In other words Cl. (3) is an exception to 
the exception prescribed by Cl. (2l. 

From the relevant provisions of the Road Trans- 
port Corporation Act, 1950, there is no doubt that 
Uie bulk ot the capital is contributed bv the 

State Government and a small proportion by the 
Central Government and in that sense the ma- 
jority of shares are at present owned by the 
State Government. There is also no doubt that 
the Corporation is a State controlled Corporation. 
Rut it is clear that all other citizens may be ad- 
mitted to the group ol shareholders and from 

that point of view the Act contemplates contribu- 
tion ol the capital for the Corporation not only 
bv the State Government and Central Govern- 
ment but also citizens. Far from making any 
provision which would make the income of the 
Corporation the income of the State, all the re- 
levant provisions emphatically bring out the se- 
parate personality ol the Corporation and pro- 

ceeds on the basis that the trading activity is run 
bv the Corporation and the profit and loss that 

would be made as a result of the trading acti- 

vity would be the profit and loss of the Corpora- 
tion. The Corporation though statutory has a per- 
sonality of its own and this personality is distinct 
from that of the State or other shareholders. 
Hence, prima facie the income derived by the 
trading Corporation cannot be claimed bv the 
State which is one of the shareholders. Andhra 
Pradesh State Road Transport Corporation v I T 
OfTicer, B. I. B. Ward, Hyderabad, (1904) 7 SCR 
17: (1904) 52 ITR 524: (1904) 34 Corn Cas 473: 
(1904) 1 ITJ 738: (1904) 2 MLJ (SC) 33: (1904) 

2 Andh \VR (SC) 33: (1904) SC J 107: AIR 1904 
SC 148G ( 1491, 1492, 1493) (Pt A) (Prs 14 to 17, 

19, 21). 


• Arts. 289 (1), 285 (1). 245, 300 (28) and 

205, Sell. 7, List 1, Items 83, 84. 41 and 42 

Immunity of property and income of States from 
Union taxation — Scope and extent of — Levy 
of customs duties (export or Import) and excise 
duties by Union on property of State — Levy not 
cohered by exemption and can be validly impos- 
ed — Sea Customs Act (1878) S. 20 (2) — Cen- 
tral Excises and Salt Act (1944), S. 3 ( 1 -A). 

Per Sinlia, C. J., Ga jendragadkar, Waneboo, 
SImh and Avyangar. JJ. : (Das, Sarkar, Das Gupta 
and Ilidav.itullali, JJ., Contra) : — The immunity 
granted to the States in respect of Union taxation 
under Art, 289 (1) does not extend to duties of 
customs including export duties or duties of C x- 
i'ise. The provisions of Art. 289 of tin* Constitu- 


tion therefore, do not preclude (lie Union from 
imposing, or authorising the imposition oj customs 
duties on the import or export of the property of 
a Slate used lor purposes other than those spe- 
cified in Clause (2) of that Article. 

Nor do the provisions of Art. 289 of the Con- 
stitution of India preclude the Union from impos- 
ing or authorising the imposition of excise duties 
°n the production or manufacture in India, of 
the property of a State used for purposes other 
than those specified in Clause (2) of that Arti- 
cle. In this view sub-section (2) of S. 20 of the 
Sea Customs Act, 1878, and sub-section ( 1 - A ) of 
S. 3 ot the Central Excises and Salt Act 1944, as 
sought to be amended by the proposed Bill of 
the Sea Customs and Central Excises (Amend- 
ment) Act, will not be inconsistent with the pro- 
visions of Article 289 of the Constitution. 

Per Sinha, C. J., Ga jendragadkar, Waneboo, 
Shah and Avyangar, JJ. : — Whereas all taxes on 
income other than agricultural income are with- 
in the exclusive power of the Union, taxes on 
agricultural income only arc reserved for the 
States. All customs duties, including export du- 
ties, relating as they do to transactions of im- 
port into or export out of the country are within 
the powers of Parliament. The States are not 
concerned with those. They arc only concerned 
with taxes on the entry of goods in local areas 
for consumption, use or sale therein, covered by 
Entry 52 in the State List. Except lor duties of 
excise on alcoholic liquors and opium and other 
narcotic drugs, all duties of excise are leviable by 
Parliament. Hence, it can be said that by and 
large, taxes on income, duties of customs and 
duties of excise are within the exclusive power 
of legislation bv Parliament. 

Reading Article 289 and its complementary Art. 
285 together the intention of the Constitution- 
makers was that Art. 285 would exempt all pro- 
perty ot the Union from all taxes on property 
levied by a State or bv any authority within the 
State, while Art. 289 contemplates that all pro- 
perly of States would be exempt from all taxes 
on property which may he leviable bv the Union. 
Both the Articles are concerned with taxes direct- 
ly either on income or on property and not with 
taxes whic h may indirectly affect income or pro- 
perty. The contention therefore, that these two 
Articles should be read in the restricted sense of 
exempting the property or income of a State in 
one case and the property of the Union in the 
other from taxes directly either on property or 
on income as the case may he, is correct 

The provisions of Art. 289 (1) being’ in the 
nature of an exception to the exclusive field of 
legislation reserved to Parliament, the exception 
has to he strictly construed and therefore, limited 
to taxes on property and on income of a State 
In other words, the immunity granted in favour 
of States has to he restricted to taxes levied dire- 
ctly on property and income. Therefore, even 
though import and export duty or duties of ex- 
cise have reference to goods and commodities, 
they are not taxes on property directly and are 
not within the exemption in Art. 289 ( 1 ) 


That S. 20 of the Sea Customs Act was recast 
and amended by Act XLV of 1951 and that sub-sec. 

(2 1 thereof has borrowed most of its words from 
the provisions of Clause (2) of Art. 289 and 
therefore, Parliament itself has understood * Cl 
(-) of Art. 289 in the broader sense does not con- 
clude the matter, for the Court has to construe 
the provisions of the Constitution in their proper 
setting and it is entitled to come to the conclu- 
sion that Parliament mav not have been correct 
in so interpreting the words of Clause CM ni 
Art 289. 
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Per Das, Sarkar and Das Gupta, JJ. : Contra : 
The true scope and effect of Arts. 245, 285, 289 
and 366 (28) of the Constitution is that the State 
property must be exempt from imposition of any 
lax or impost, whether general oi local or spe- 
cial, by the Union. In the matter of the extent 
ot the immunity therefore, the distinction drawn 
between a tax on property as such or in relation 
to property is really of no materiality as both 
the taxes affect property. 

Sub-section (2) of S. 20 of the Sea Customs 
Act, 1878 and sub-S. (1-A) of S. 3 of the Central 
Excises and Salt Act, 1944 (Act I of 1944) as 
sought to be amended by the proposed Bill of 
the Sea Customs and Central Excises (Amend- 
ment) Act will be inconsistent with the provisions 
of Art. 289 of the Constitution of India. Inter- 
preting Art. 289 (1) with the key furnished by 
Art. 366 (28), it would be impossible to stretch 
or prevent the language of the Article which in 
the clearest of terms says that the property and 
income of a State shall be exempt from any 
impost, whether general or local or special, by 
the Union. Parliament cannot legislate to take 
away the exemption given by Art. 289 (1) nor can 
a State Legislature legislate to take away the 
exemption given by Art. 285 (1). 

Looking to the context of Art. 289, particularly 
Cls. (2) and (3) thereof, it becomes manifest that 
there is nothing in Art. 289 which restricts the 
comprehensive meaning to be given to the word 
‘taxation’ in Art. 289. Similar is the position 
with regard to Cl. (2) of Art. 285. That again 
creates an exception to Cl. (1) of Art. 285 and 
saves any lax on any property of the Union to 
which such properly was immediately before the 
commencement of the Constitution liable or 
treated as liable to tax, so long as that tax con- 
tinues to be levied in that State. 

The Union's power to legislate to regulate 
foreign trade contained in the legislative list is 
subject to the provisions of the Constitution one 
of which is contained in Art. 289 (I). The Union 
cannot in view of Art. 289 (1) impose a cus- 
toms duly on things imported by the State and 
seek to justify it as an exercise of its power to 
regulate foreign trade. The power in List I to 
regulate foreign trade cannot be exercised by 
imposition of a tax. That has to be done other- 
wise and without the imposition of a tax. 

Per Ilidayalullah, Contra : (agreeing with 
Das, Sarkar and Das Gupta, JJ.): — The provisions 
of Art. 289 of the Constitution preclude the 

Union from imposing, or authorising the imposi- 
tion of, customs duties on the import or ex- 
port of the properly of a State used for purposes 
other than those specified in Cl. (2) of that 
Article, if the imposition is to raise revenue but 
not to regulate external trade. Sub-section (2) 
of S. 20 of the Sea Customs Act. 1878, and sub- 
S. (1-A) of S. 3 of the Central Excises and Salt 
Act, 1 of 194J, as proposed to be amended by 
the Bill is inconsistent with the provisions of Art. 
289 of the Constitution. 

If the law were framed to regulate and even 
to prohibit the importation, by the State Govern- 
ment in common with others, of certain goods 
or classes of goods, such a law would not olfend 
the exemption in Art. 289. Section 20 of the 
Sea Customs Act, and S. 3 of the Central Excises 
and Salt Act, are provisions for raising revenue 
in much the traditional English way. Whatever 
little pretence there might be is shed completely 
bv the proposed amendment which is a “measure 
designed to put the States on the tax collector's 
List”. There is no difference in this respect bet- 
ween excises and customs. The case of excises 
is similar and a fortiori, because the goods produc- 


ed in the States by the States for their ordinary 
functions of Government and not for trade or 
business, are property of the States and directly 
within their ownership. If such property is taxed 
it is directly hit bv Art. 289 (1). It follows, there- 
fore, that neither customs duties nor excise duties 
can be levied on goods properly belonging to a 
State if the goods are imported or produced not 
for the purpose of trade or business but for pur- 
poses incidental to the ordinary functions of Gov- 
ernment. It also follows that the sections of the- 
two Acts as they stand to-day reflects the true 
position under the Constitution. If the Union 
Government desires to put a curb on the exces- 
sive importation of goods by the States the power 
to regulate external trade is available and it is 
unaffected by Art. 289. A measure designed to 
achieve regulation by a system of controls, would 
not be affected by the exemption contained in the 
Article. But a pure taxing measure which seeks to' 
tax property used for State purpose is within the 
exemption. In re Sea Customs Act, (1878), S 20 
(2). (1964) 1 ITJ 671 : (1964) 3 SCR 787: (1964) 

2 SCJ 51: (1964) 2 SCA 97: AIR 1963 SC 1760 
(1770 lo 1777, 1780, 1781, 1787, 1791, 1803 fo 
1807) (PI A) (Prs 9, 10, 13, 16, 21, 25. 26. 29, 31 t 
39. 40, 43, 62, 70, 71, 108, 111, 113, 115. 119, 120* 
121 ). 

• Art, 289 — "Executive power” — Mean- 

ing of — Bight of State Government to provide 
buses for passenger transport lor hire — Nation- 
alisation of Transport business if executive Act. 
See Ibid, Art. 53 (i). AIR 1951 All 257 (FB). 

— — Art. 289 — Andhra Pradesh Road Transport 
Corporation — If a State-owned Corporation is 
exempt from tax liability. 

Unless the trade or business is incidental to 
the ordinary functions of Government or has been 
declared to be so by Parliament, the income of 
that trade or business will not escape tax. Cor- 
poration under a statute is a body corporate and 
is an independent legal entity apart from the 
Government. It is not necessarily owned bv Gov- 
ernment though it may contribute its capital. It 
can sue and be sued in its name. The mere fact 
that t lie State is given power to say what pro- 
portion should he set apart for depreciation, re- 
serve and other funds, does not take it out of 
the category of assessees carrying on business, 
profession or vocation taxed under S. 10 of the 
Income-tax Act in respect of profits or gains 
arising out of the trade or business carried on 
by it. The supervision of the Government by ap- 
pointing Chairman and Chief Officers or by san- 
ctioning the budget or having the accounts audited 
or directing the provision lor depreciation and 
other funds does not make it a State-owned Cor- 
poration, nor can it be said that the income be- 
longs to the State. Therefore, the Andhra Pradesh 
Road Transport Corporation is not a State-owned 
Corporation nor a Corporation carrying on busi- 
ness on behalf of (he Government within the 
scope of Art 289 of the Constitution. (1961) ~ 
Andh WR 393: (1963) 47 ITR 101: AIR 1962 Andk 
Pra 323 (330, 331) (Pt E) (Pr 12) (DB). 

Art. 289 — Road Transport Corporations Act 

(1950), S. 3 — Corporation established under — 
Status of — Not State-owned corporation — Busi- 
ness not carried on on behalf ot Government 
Held liable lo pay income-tax on its profits ice 
Road Transport Corporations Act (19 juj, • . • • 

AIR 1962 Andh Pra 323. 

Art. 289 (3) — Scope of Cl. (3). 

Clause (3) of Art. 289 contemplates that 
trade or business may be incidental to the 
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tiary functions of Government. When the State 
-engages in any such trade or business, the income 
or profits thereof are immune from taxation. 
I his clause does not mean that the State cannot 
engage in such trade or business unless sanctioned 
hv an Act of Parliament. All that it means is 
that if Parliament by law declares any such 
trade or business to be incidental to the ordinary 
functions of Government, it shall not be liable to 
be taxed by the Union. ILK (1955) 459: AIR 
1955 .Nag 177 (179) (Pt D) (Pr 9) (DB). 

Art. 289 functions of State — - It can carry 
0,1 ,,ie business of plying motor vehicles for hire 
on commercial basis. See Ibid, Art 38. AIR 1956 
Pepsu 3. 

A**!''. -'89, 39, 19 and 298 — State can do 
transport business on commercial basis without le- 
gislative sanction. See Ibid, Art. 38 AIR 1956 
Pep.su 3. 

-—Art. 289 — Scope — Function of State-Motor 
transport business — State, whether can carry 
on business or trade like other individuals — Le- 
gislative sanction if and when necessary Sec Con- 
slit ut ion n! India, Art. 19. 1LR (1956) Patiala 77. 

Arts. 289 (1) and 298 — Road Transport Cor- 
poration is not State Department — It is taxable 
as ‘individual’ under S. 3, I. T. Act — Corpora- 
tion has not been established for any religious 
or charitable purpose — Writ jurisdiction cannot 
be invoked as regards claim in regard to remain- 
der of net profits which have to he made over 
to State Government for road development — In- 
terpretation <*l exemption provisions ol I. 1’. Act 
See Road Transport Act (1950), S 3 AIR 1964 
Pun j 178 (1)R). 

ARTICLE 291. 

® Ails. 291, 363 — Madhya Bharat covenant 
.\ a tine oj It is an act ol Stale — Guarantee 
for payment of privy purse under Art. 11 (1) of 
( ovenant — Obligation cannot he enforced in 
Municipal Courts — Its sanction is political and 
.not legal. Nawab Usmanali Khan v. Sagar Mai 
1965 MPLJ 804: (1005) 2 SCWR 656: 1965 Jab 
I f l<k->8: 1965 Mali LJ 776: AIR 1965 SC 1798 
0*02) (Pt I)) (Pr 11). 

® Arts. 291 and .166 (2) — Ruler ol erstwhile 
Male ot Raslar — Whether proprietor within S 2 
(in), Cl. pi) — Ex-Ruler, meaning of — Effect of 
Merger Agreement — Whether made him a ‘Ruler’ 
P»r purposes outside I he Constitution — Maufidar, 
meaning of. See Tenancy Laws — M. P. Aboli- 
tion of Proprietary Rights (Estates, Mahals, Alie- 
nated Lands) Act (1 of 1951), S. 2 (in) (ii) 
(1961) 1 SCJ 639: AIR 1961 SC 775. 

C Arts. 291, 302, 363 — Orissa Merged States 

(Laws) Act (4 ot 1950) — Orissa Agricultural In- 
come Tax Act extended to merged State — Assess- 
ment ot properly of Ex-ruler of merged Slate -- 
Personal privileges granted by merger agreement 
held did not extend to personal properlv — Ex- 
mlcr is a ‘person’ within the meaning of S. 2 (i) 
ot the Orissa Agricultural Income lax Act — Re- 
sistance to payment of tax, held amounted to 
enforcement of merger agreement, which he could 
not do by virtue ol Art. 363 of the Constitution. 
See Orissa Merged Stales (Laws) Act (1 of 1950) 
AIR 1961 SC 196. 


-——Arts 291, 294 and 295 — Applicability of Art. 
363 L\penditiirc-tax on expenditure made out 
ol amount of privy purse — Liability disputed In 
virtue ot Arts. '291, 294 and 295 — Dispute falls 
under Art. 363 and is not justiciable See Ibid 
Art. 303. AIR 1903 Gu| 98 (DI5). 
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Art. 291 — ‘Taxes on Income’ — Meaning of 

Expenditure-tax under Expenditure-tax Act, 

19.>/ — Not lax on income — Amount of privy 
purse under covenant to be free of all taxes — 
Explanation Tree of all taxes' — Meaning of. 

Although the words ‘taxes on income’ in* Art. 
-91 have to he construed in a broad sense, the 
expenditure-tax levied under the Expenditure-tax 
Art, 195/, cannot he regarded in any sense as a 
tax on income. A provision in a covenant that 
the amount of the privy purse, shall he free of all 
taxes does not mean that it shall be free from 
all taxes relating not merely to the receipt of 
the amount of the privy purse but from all faxes 
when the same is expended. The expression ‘free 
ot all taxes’ is intended to mean free of all taxes 
whi< h would he payable because of the receipt 
ol the amount of the privy purse. (1962) 3 On I 

LR 479: AIR 1963 Guj 98 (103, 104, 105) (Pt B) 
(Prs 9, 10) (DB). 11 J 

—Alt. 291 — Political pension — Privy purse 
paid to Ex-Rulers of Covenanting Slates not a 
polihcal pension within S. GO (1) (gi. See Civil 

brwml 08 ’ 60 (l! A,R 1062 MatJh 1>ra 

— Ar £. 291, 362, 363, 19 (1) (f). Sell. 7 List I, 

V 1 . ;Vv.\ Lls ] IL En,r > 22 “ C - P - Court of Wards 
Act (\\I\ of 1899) (as modified bv Adaptation of 
Laws Order, 1950), S. 41 — Validity. 

In a petition under Arts. 226 and 227, proceed- 
ings commenced for assuming superintendence of 
the estate ol the Ruler ol the erstwhile princely 
Mate ol Rajgarh under C. P. Court of Wards Act, 
.\\I\ of 1899. as modified by the Adaptation of 
Laws Order. 1950, were sought to he quashed. It 
was contended that any law affecting the peti- 
tioners privy purse and enjoyment of his private 
Properly guaranteed by Die Covenant of merger 

would offend Arts. 291, 362 and 363 of the Con- 
stitution: 

Held, negativing the contention, that the Cove- 
nant guaranteed payment to the petitioner of 
his privy purse and afforded protection to his 
private property so that it could not he subse- 
quently claimed bv the State. The guarantee or 
assurance was not absolute and did not go be- 
Noml "hat is guaranteed to all the citizens under 
Art. 19 (1) (1) of the Constitution AIR 1952 SC *>'/> 
and AIR 1958 SC 239, Rcl. on. The position wai 
also implicit in the power ot Parliament to make 
laws with respect to ‘Court of Wards for the 
estates ol Rulers of Indian Stales’ contained in 
Sch. VII, List I. Entry 31. ILR (1960) Mndli Pra 
993: 1960 Jab LJ 1107: 1961 MPC 12: 1961 MPLJ 
104: AIR 1901 Madb Pra 197 (198) (Pt A) (Pr 4) 

Arts. 291, 362 and 363 — Scope — Merger 

agreement with Maharaja of Manipur — Manipur 
Constitution Act (1947), Ss. 8. 7 — Manipur Courts 
Acts (1947 and 1955) — C. P. Code (1908), Ss. 82 
and 87-B — Civil suit upon contractual obligation 
against Maharaja — Maintainability. 

The Merger Agreement and the Indian Consti- 
union have taken away the prerogative rights of 
the Maharajah of Manipur. Whatever "special 
lights which the Maharajah enjoys at present are 
the rights under the Merger Agreement which have 
been recognised in the Indian Constitution Under 
t he Merger Agreement and the Indian Constitution 
he Maharaiah is exempt from the jurisdiction of 

\ 1C . C ‘iV l - C ° UrlS ' Illc Man, P u r State Constitution 
Ad 194/ exempts only the jurisdiction of the 
Mate Courts. I here are no longer any state 
Courts. I lie Courts existing in Manipur at pre- 
sent are courts under the Manipur State Courts 
Ad 1917, as amended in 1950 and later continued 
under the Manipur Courts Act. 1955 by authority 
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ot Parliament. The Maharajah cannot exercise 
his prerogative rights over the said Courts. Article 
7 of the Merger Agreement exempts only the civil 
liability for acts done or omitted to be done by 
the Maharaja during his administration of the 
State as Ruler and not acts done or omitted to 
be done after he ceased to administer the State 
nor acts done or omitted to be done in his per- 
sonal capacity by way of contractual obligations 
with citizens of the State. What has been guaran- 
teed or assured are only such personal rights, 
privileges and dignities which have been given 
under the Merger Agreement which is referred to 
in Art. 291 of the Constitution, which deals with 
what is called the privy purse of the Maharajah. 
The personal rights, privileges and dignities will 
not include exemption from civil liability by way 
of proceedings in Courts. This will be again ap- 
parent from Ss. 82 to 87-B of the C P Code. 
AIR 1961 Manipur 40 (42) (Pt B) (Prs 9, 10 11). 

Arts. 291, 362 — Agreement between the ruler 

of a former native Stale and the Dominion of 
India transferring the administration of the State 
to Dominion — Special privileges granted to the 
ruler — His status held was that of a subject and 
not of a sovereign, for there cannot be two sove- 
reigns in a State. AIR 1962 SC 1305 and 1955 SC 

J 523: AIR 1955 SC 504, Rcl on 1963 BLJR 570: 
AIR 1963 Pat 475 (477) (Pt B) (Pr 5) (DB). 

Arts. 291, 294 (a), 362, 363 and 366 (22) — 

The paramountcy which the British Crown enjoy- 
ed vis-a-vis the Indian States is not now enjoyed 
by Central Government. AIR 1954 SC 447, Rel 

on. AIR 1963 Punj 461 (467) (Pt A) (Pr 21). 

Art. 291 — Report of Indian Finances Enquiry 

Committee — Recommendations accepted by Pre- 
sident and Rajpramukh — Report did not acquire 
force of law — Courts will take cognizance of 
agreement so far as it relates to matters specified 
in Arts. 278, 291, 295 and 306 of Constitution 
See Ibid, Art. 278. AIR I960 Raj 92 (DB). 

Arts. 291, 131 — Art. VII (3) of Covenant 

of State of Rajasthan and Qanoon Mai Mewar 
(5 of 1947), S. 107 — Validity. 

When R ajasthan Administration Ordinance No. 

1 of 1949 came into force, there was no S. 107 
of Qanoon Mai Mewar left in which the Rajpra- 
mukh of the present State of Rajasthan could 
lie substituted for the Ruler. Section 107 must 
be deemed to have been abrogated bv Art. VII (3) 
of the Covenant ot the present State of Rajasthan. 
There was thus no power in the Rajpramukh to 
pass an order recognising succession to a jagir 
under Qanoon Mai Mewar. The power could 
only arise under Art. VII (3) of the Covenant, 
and that came to an end on 25-1-1950 ( S ) AIR 

1955 Raj 185 (FB), Foil. AIR 1955 Raj 203 (205) 
(Pt A) (Pr 6) (DB). 

Art. 291 — Covenant of Stale of Rajasthan, 

Arts. VI (2) and VII (3) — Succession to jagir. 

Rights, authority and jurisdiction have to be 
exercised as provided by the covenant, and there 
is a specific provision in Art. VII (3) how the 
right to recognise succession would be exercised. 
Hence in the face of that specific provision, it 
is not possible to lake recourse to the general 
provision of Art. VI (2). Besides Art. VI (2) 
gives a power to the United Slates. It does not 
mention the power of the Rajpramukh, which is 
specifically mentioned in Art. VII (3). Hence it 
cannot be said that the Rajpramukh had power 
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under Art VI (2) of the Covenant of the present 
State of Rajasthan to make a decision regarding 
succession to jagir. ILR (1955) 5 Ra| 995: AIR 
1955 Raj 203 (205) (Pt B) (Pr 7) (DB). 

— -Arts. 291 Cl. (1), 362, 72(1) — Travancore 
Cochin Covenant — Art. 21 — - Maharaja of Cochin 
cannot invoke powers of suspension, remission or 
commutation of death — Sentences reserved to 
him under Art. 21, after commencement of Con- 
stitution. See Travancore-Cochin Covenant, Art 21 
ILR (1955) Trav-Co 788. * ' 


Art. 291 — Scope 

ILR (1955) Trav-Co 788. 


See Ibid Art. 362. 


ARTICLE 294. 


® Arts. 294, 278 and 295 — Scope — Agree- 

ment dated 7-4-1947 by former Ruler of Gwalior 
Slate to grant exemption from payment of tax 
to certain corporation — Contractual obligation 
devolving on Part B State of Madhya Bharat due 
to constitutional changes and ultimately on Gov- 
ernment of India by virtue of Art. 295 (1) (b) — 
Art. 295 (1) (b) does not cast any constitutional 
obligation on Government of India to fulfil it 
and it can be effected by law validly passed 
by Parliament — Agreement dated 25-2-1950 be- 
tween President of India and Madhya Bharat with 
regard to continuance of such privileges and im- 
munities — Elfect of — Income-tax Act (1922), 
S. 60-A — Finance Act (1950), S. 13 — Part B 
States (Taxation Concessions) Order (1950), Cl. 16 
— Effect of, is to supersede agreement dated 7-4- 
1947 — Company held not entitled to claim ex- 
emption from payment of Income-tax bv virtue 
of that agreement — AIR 1960 Madh Pra 330. 
Reversed. See Ibid, Art 278. (1964) 53 ITR 466: 
(1964) 9 Fac LR 124: (1965) 2 SCJ 41: (1964) 

7 SCR 892: AIR 1964 SC 1903. 


18 Art. 294 (b) — Validity of Bombay Per- 

sonal Inams Abolition Act (XLII of 1953) — 
Argument based on immutability of sanad reject- 
ed — Act held valid. See Bombay Personal Inams 
Abolition Act (XLII of 1953), S. 1. (1961) 1 SCJ 
614: AIR 1961 SC 291. 

9 Arts. 294 (b), 31-A, 245, 246 and 363 — 

Scope — Powers of State Legislature to legislate 
• — Extent of, indicated — Bombay Merged Terri- 
tories and Areas (Jagirs Abolition) Act (39 ot 
1954) was inlra vires the State Legislature not- 
withstanding terms of guarantee contained in Cl. 

5 of Letters of Guarantee accompanying merger 
agreement See Ibid, Art. 31-A. (1955) SCJ 472: 
AIR 1955 SC 540. 

Art. 294 — Grant of right to run ferry with- 
out any interest in lands appertaining thereto bv 
East India Company in 1781 — Valid unless des- 
troyed by some valid law — Grant binding on 
Republic of India 1957 All WR (HC) 425: 1957 
All LJ 276: AIR 1957 All 455 (457) (Pt C) (Pr7). 

Art. 294 — Criminal P. C. (1898), S. 514, Sch. 

V, Form 42 — Undertaking to pay penalty to 
‘King Emperor’ —Elfect of Art. 294 of Constitution 
is to make rights of King the rights ot Govern- 
ment of India — Surety bond executed to the 
King before the Constitution — Bond cun fie 
forfeited for default after Constitution has come 
into force. See Criminal P. C. (1898) 3. o\ . 

AIR 1955 NUC (All) 4433. 

m Art. 294 (b) — If prevents State from ac 

quiring taluqdarl property iu Oudb. 

Prior to the 26th January, 1950, the rights of 
taluqdars in land granted to them under a sanad 
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were subject to such laws as might from time Arts. 294, 363, 291 and 295 — Applicability 

to time be passed by an Indian Legislature acting of Art. 363 — Expenditure-tax on expenditure 
within its appropriate field. Art. 294, clause (b) made out of amount of privy pur.>e — Liability 
does not alter position. The elTect of that Article disputed by virtue of Arts. 291, 294 and 295 — 
is merely to declare that the rights, liabilities Dispute falls under Art. 363 and is not justif iable, 
and obligations of the Government of the Domi- See Ibid, Art. 363. (1962) 3 Guj LR 429: AIR 
nion of India and of each Governors Province. 1963 Guj 98 (DB). 
shall devolve respectively on the present Govt, of 

India and the Government of each corresponding ^ r *. 294 — Liabilities of Sirmur Darbar under 

Stale. The effect of Art. 294, clause (b) is not contract — Subsequent merger of Sirmur Stale in 
to confirm lor ever the rights of taluqdars in the Dominion of India — Transfer of liability to 
land granted to them by the British Government. Indian l nion. 


Baja Surya Palsingh v U P Government, ILR 

(1952) 2 All 46: 1951 All LJ 365: 1951 BD (HC) 
122: 1951 All \VR 317: AIR 1951 All 674 (692) 
(Pt l) (Pr 92) (FB). 

Arts. 294 (h), 295 (1) (b) and 300 — Loss of 

goods by Nizam State Railway — Suit for damages 
against then Hyderabad Government — Maintain- 
ability — Union Government — Liability of as suc- 
cessor Government. 

Articles 294 (b) and 295 (1) lb) must be read 
with the provisions ot Art. 300 (1). If the Domi- 
nion Government or llie former Hyderabad Slate 
could not he sued at all, the Union Government 
cannot be proceeded against concerning matters 
which arose during the period of 1947 to 1950. 
Apart from Art. 300 (1) the Constitution has no 
retrospective operation, and the same result will 
tollow it the Dominion or the Government of the 
former Indian Slates could not be sued in law 
Courts. For an obligation that could not he en- 
forced against a State would he equally unenfor- 
ceable against the successor. 

Alter the lapse of paramountcy but before the 
inauguration ol the Constitution, no suit could he 
tiled against I he then Hyderabad State without 
permission. When the cause ol action had arisen 
against the railway owned by the then Hyderabad 
Government tor the suit for damages for loss of 
goods by the railway, still as the permission to 
file a suit was not obtained, the Hyderabad Gov- 
ernment could not be sued and the f nion Gov- 
ernment cannot also be proceeded against. ILR 
(1957) And 1 1 Pra 320: AIR 1958 Andb Pra 394 
(395, 396) (Prs 5, 6). 

Art. 294 — Article if primarily concerned 

with continuance of pre-Constitution rights and 
liabilities including right of priority of Crown 
debts. 

The object of the Article appears to be to pro- 
vide tor an adjustment of the properties, rights 
and liabilities as between the Centre and the pro- 
vinces and not to enact a provision for their 
continuation. The continuance is referred to nece- 
ssarily and incidentally, but cannot be* read ns 
primarily or directly concerned with the main- 
tenance or continuance of the pre-Constitution 
rights and liabilities including the right of prio- 
rity in regard to Crown debts. ILR (19. >7) 2 Cal 
897: 59 Cal \VN 1119: (1955) 28 ITR 797: 96 Cal 
LJ 194: AIR 1956 Cal 26 (31) (Pt E) (Pr 13) 
(DR). 

Arts 294 (b). 399 — Agreement before parti- 
tion on behalf ol Governor-General in Council for 
purposes of project within Dominion ol India — 
Agreement must be deemed to have been made on 
hchall of Dominion of India — Liabilities under 
it including liability to suffer arbitration became 
liabilities of Union of India — Liability cannot be 
avoided by Union of India on ground that it was 
not party to said agreement — - (Indain Indepen- 
dence /Rights, Property and Liabilities) Order 
09171, Art 8 (1) (hi) AIR 1955 NIC (Cal) 2912 
(DB). 


The merger of the former Sirmur State in the 
Dominion of India was not an act of State. It 
was not a case of cession or annexation. It 
follows therefore that broadly speaking I fie Union 
ol India, as the legal successor of the Sirmur State 
would he hound by all lawful obligations, liabili- 
ties and commitments entered inlo by the Darbar 
except in so far as the same can be avoided 
under any law in force. AIR 1958 Him Pra 20 
(22, 23) (Pt A) (Pr 8) 

® 'Art. 294 — Scope — Income-tax Act, S. 34 
ll-A) — II ultra vires. See Income Tax Act (1922), 

S. 31 (1 A). AIR 1958 Mad 220 (FB). 

Art. 294 -- Civil P. C. (1908) Ss. 100-101, 

O. 8, R. 2 — New point that suit by Union a f 
India is not maintainable in view of S 172 (1). 
Government of India Act (Art. 294 of the Consti- 
tution) involving mixed question of law and fact 
cannot he raised in second appeal See Civil P G 
(1908) Ss. 109-101. AIR 1960 Patna 410. 

" "Arts. 211-4, 300 and 375 — Suit against East 
Indian Railway in name of Dominion of India — 
Appeal — Name of Union of India substituted due 
to constitutional changes — Special power of attor- 
ney executed in favour of B by General Manager, 
Cast Indian Railway — Authority given to B bv 
the authorised agent should he taken as having 
ceased to have any legal effect after transfer of 
power from Dominion of India to Union of India 
— 'Railways Act (1890), S. 145) AIR 1956 Pat 511 
(517) (Pt D) (Pr 10) (DB). 

Arts. 294 and 300 — Liability of Crown for 
acts of its servants — Present position in India — 
Immunity of State for tortious acts — Exceptions 
to — See Torts. AIR 1954 Pal 513. 

Arts. 294 (a), 291, 362, 363 and 366 (22) ~ 

! he paramountry which the British Crown enjoy* 
(“(1 vis-a-vis the Indian States is not now enjoved 
bv Central Government. See Ibid, Art 291 AIR 

1963 Punj 401. 

Art. 294 — Principle of priority — After en- 
forcement of Constitution situation has not under- 
gone any change. AIR 1961 Punj 292. 

Art, 294 (b) — Scope of — Contract of carri- 
age of goods by Railways — Goods passing* 
through Pakistan for delivery in India — Liability 
ol I nion ot India. See Indian Independence 
(Rights, Properties and Liabilities) Order (19471 
Art 8. AIR 1961 Raj 162. 

Arts, 294, 295 ami 14 — Scope — Agreement 

between Government of former Jodhpur State and 

plaintiff for setting up mill by latter — State 

agreeing to exempt plaintiff from payment of ex- 

eise duty — Validity — (Contract Act (1872), S, 

.*()) — (Rajasthan Excise Duties Ordinance (1949). 

S, 30), 

The Government of the former Jodhpur State 
entered into an agreement with the plaintiff lor 
setting up a cloth mill bv the plaintiff in the 
Stale. Bv Cl. 6 of the agreement it was inter 
alia provided that tin* Slate would exempt or 
remit State or 1 ederal excise dutv on goody. 
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manufactured in the mill. In August, 1946, the 
State acceded to the Dominion of India and 
became part of the United State of Rajasthan. 
The Central Excises and Salt Act, 1944, was extend- 
ed to Rajasthan. The Union Government started 
recovering excise duty from the plaintiff. In a 
suit filed by the plaintiff against the State of 
Rajasthan and the Union of India, and on appeal 
by plaintiff. Held, (1) that the agreement, dated 
17th April, 1941, was not enforceable against the 
respondents. (2) that the contract did not be- 
come void under Art. 14 of the Constitution. 1LR 
(1959) 9 Raj 984 : 1960 Raj LW 44 : AIR 1960 Raj 
*12 (96. 97, 99, 100)(Pt A) (Prs 23 to 25, 27, 42, 
44) (DR). 

ARTICLE 295 

• Arts. 295, 278 and 294 — Scope — Agree- 

ment dated 7-4-1947 by former Ruler of Gwalior 
State to grant exemption from payment of tax to 
certain corporation — Contractual obligation de- 
volving on Part B State of Madhya Bharat due 
to Constitutional changes and ultimately on Go- 
vernment of India bv virtue of Art. 29.3 (1) ( b ) 

— Art. 295 (1) (b) docs not cast any constitutional 
obligation on Government of India to fulfil it and 
it can be effected by law validly passed bv Parli- 
ment — Agreement dated 25-2-1950 between Pre- 
sident of India and Madhya Bharat with regard 
to contiunance of such privileges and immunities 

— EtTect of — Income-tax Act (1922), S. 60- A — 
Finance Act (1950), S. 13 — Part B States (Taxa- 
tion Concessions) Order (1950), Cl. 16 — EfTect 
of. is to supersede agreement dated 7-4-1947 — 
Company held not entitled to claim exemption 
from payment of Income-tax bv virtue of that 
agreement — AIR 1960 Madh Pra 330 Reversed. 
See Ibid. Art 278 (1964) 53 ITR 1166: (1964) 9 
Fac LR 124 : (1965) 2 SCJ 41 : (1964) 7 SCR 892 : 
AIR 1964 SC 1903. 

• Art. 295 — Claim against former Indian 

State — Recognition of, by successor Governments 
may be express or implied — Proof. 

Recognition of the claim made against the 
former Indian State by the successor State or the 
Union can he proved by the claimant either by 
express acknowledgment or recognition or may 
even be established on relevant facts and circum- 
stances which may lead to the inference of suc h 
recognition. In other words, recognition of such 
a claim can be either express or implied and in 
the latter class of cases the inference as to re- 
cognition may he drawn legitimately from facts 
and circumstances which reasonably support such 
/in inference. Amar Chand Butail v. Union of 
India, 67 Pun LR 90: 1965 Mad LJ (Cri) 107: 
(1965) 1 SCJ 243 : AIR 1964 SC 1658 (1662) 
(Pt D) (Pr 15). 

• Arts. 295 (2), 363 (1) — Merger of several 

sovereign States by stages to form a new State 

— At each stage covenants keeping old laws 
in force and new State taking over assets and 
liabilities of component Stales — New State not 
repealing old laws by its legislation — Liabilities 
of component States continue to be enforceable 

— A subject thereof can enforce bis rights by a 
suit against the new State — Rajasthan Adminstra- 
tion Ordinance (I of 1949), S. 3(1). 

Held, alter reviewing the process of merger of 
former Rajasthan Slates by different stages to 
form into the Part B State of Rajasthan and t he 
Covenants entered into by the States and the 
Union State at each lime, that there was recogni- 
tion of liability by the new State throughout this 
process and under the circumstances 1 lie suit was 
maintainable against the Part B Slate of Raja- 
sthan ip view of Art. 295 (2) of the Constitution. 


AIR 1958 SC 816 and AIR 1963 SC 953, Distin- 
guished. Held further that S. 3 of the Rajasthan 
Administration Ordinance, 1949 also led to the 
same conclusion that the new State recognised the 
rights of the subjects of the old States flowing 
from the old laws and was prepared to undertake 
the liability that may lie on it in consequence 
thereof. State of Rajasthan v. Shyam Lai 
(1965) 1 SCJ 458: (1964) 7 SCR 174: AIR 1964 
SC 1495 (1499,1500, 1501) (Prs 10 to 12). 

• ~ — Art. 295 (1) (b) — Law — Meaning of — 
Distinction between agreement and law — Agree- 
ment entered into on 17th April, 1941, by Ruler 
of Jodhpur State with a Company exempting ex- 
cise duty and income-tax in respect of goods pro- 
duced by the Company — Held, agreement could 
not be considered law within Art. 372 — Agreement 
not affirmed by United Slate of Rajasthan — 
Company had no enforceable right against Union 
Government — Parliament not prohibited 
under Art. 295 from altering terms of 

contract under which liability 

of Government arose — Liability of Govt, of 
India was subject to agreement entered into by 
Government of the State — Such agreement 
entered into on 25th February, 1950 — 

Company could not invoke Art. 

19 or Art. 31 to its aid having no enforceable 
rights on 26th January, 1950. See Ibid, Art. 372. 
AIR 1963 SC 953. 


• Art. 295 — 'Assessment' — If includes rea- 

ssessment — EfTect of recommendations of 
Finance Inquiry Committee — Recommendations 
do not bringS. 13(1) into conflict with Arts. 278 
and 295 of Constitution — S 13 (1) not void. 
See Finance Act (1950), S. 13 (1). 1958 SCJ 1023: 
AIR 1958 SC 795. 


Arts. 295 (1) (b), 300 and 294 (b) — 

Loss of goods by Nizam State Railway — Suit for 
damages against then Hyderabad Government — 
Maintainability of suit — Union Government — Its 
liability as successor Government. Sec Ibid, Art. 
300. AIR 1958 Andhra Pra 394. 

Art. 295 — Applicability of Art. 363 — Ex- 
penditure-tax on expenditure made out of amount 
of privy purse — Liability disputed bv virtue ot 
Arts. 291, 294 and 295 — Dispute falls under 
Art 363 and is not justiciable. See Ibid, Art. 363. 
AIR 1963 Guj 98 (DR). 

Arts. 295, 264, Sell. VII. List 2, Item 18 — 

Jagir grants — Variation by executive — Legality 
— Effect of Constitution on Nizam’s prerogatives. 


The prerogatives of H. E. II. the Nizam have 
been determined by the Constitution and put an 
end to and the Slate Legislature is fully com- 
petent to legislate, and the executive to grant, 
land revenue or compensation for jngirs under 
the provisions of Arts. 264, 295 and Item 18 ot 
List II in Schedule VII of the Constitution. An 
order granting guzara passed by the Revenue 
Minister was not, therefore invalid on the ground 
of lack of jurisdiction. ILR (1956) Hyd 1 : AI 
1956 Hyd 164 (167) (Pt I)) (Pr 11) (DR). 


Arts. 295 and 300 — Act of State — For- 
mation of Slate of Travancorc-Cochin was .act oi 
Slate but not formation of Kerala State I 
I ill’s claim to annuity recognised by State ° 
Travancore-Cochin — Suit lor such claim agains 
Kerala Slate enterlainable by municipal Lour . 
See Ibid, Art. 3. AIR 1964 Ker 123 (DR). 


Art. 295 (2) — Family grant by Travancore 

State continued by United State ot Tra\anco 
Cochin — Grant not repudiated by successn 
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-Mates till Constitution came into force— Kerala 
State bound to pay the grant — Right to adjudi- 
cate and enforce payment of grant of municipal 
Court — Defence of act of State when available 
— ' Travancore-Cochin Covenant, Art. Ill b. See 
States Reorganisation Act (I960), S.’ 91 (a) 1900 

Ker LJ 1401. 


administrative 
- Art. 295 it ) 
372. AIR 1965 


Art. 295 \\ rongful dismissal of employee of 

Scindia State Railway — Suit against Inion of 
India after transfer of Railway — Maintainability 

1 lie liability of Madhya Bharat in respect of 
the Scindia State Railway became the liability of 
the Government of India, after the transfer of 
the Scindia State Railway to the Central Govern- 
ment on 1-4-1950. Hence, a suit for wrongful dis- 
missal of an employee of Scindia Slale Railway 
before its transter lies alter transfer against the 
Cnion of India. 1957 Jab LJ (MB) 121 : AIR 
1957 Madh B 108 (111) (Pi E)(Pr 17). 

® Alt. 295 (1) — Obligation to maintain ir- 
regular tones, i.e., Shi led a rs ol erstwhile Scindia 
Mate, it at all constitutes a statutory right of 
tlie Shiledars, rests, in view of the correspondence 
between the Union and the Stale of Madhya 
Bharat, on the State of Madhya Bharat and not 
upon the l nion. Madharao Ramrao v State of 
Madhya Bharat. ILK (1954) Madh Bha 211: AIR 
19.>3 Madli B 257 (259) (Pi A) (Prs 15, 10) (FB). 
. )f l Reversed on another point ih AIR 1901 SC 

— wO, J 

Al U U) (b) — Order of Ruler of 

Gwalior under S. 30, of Gwalior State Places of 
Worship and Religious Endowments Aid and Ad- 
ministration Act. oi taking over administration of 
endowment properties and further order to con- 
tinue such control until position improved in 
certain respects, is in substance administrative 
order and not law within Art. 372 — Art 295 (1) 
lb) is not attracted. See Ibid, Art 372 AIR 1965 
Madh Pra 183 (DB). 

• Arl - 203 — Merger of Rcwn Stale in Vin- 

dhva Pradesh — Order of Maharaja of Rewa fix- 
ing pension oi its servant prior to merger — Order 
lias ell c c t as private Act — Binding nature on 

‘Stale \ indhva Pradesh Application of laws 
Ordinance i4 oi 1918), S. 2 — Ordinance conti- 
nues to be binding. AIR 1961 Madh Pra 154 (FB). 

——Ait. 29.) (1) (b) — Scope — Order, dated 18-1 
l.Mi of Maharaja of Gwalior exempting certain 
industries of petitioner-company from taxation — 
EtTect ol Madhya Bliarat Regulation of Go- 
vernment Art (I of 1948), Ss. 3 and 4 and Madh- 
ya Bharat Covenant, Art. 6 — EIVcet of 

I lie Maharaja ot Gwalior made an order on 
18 1 1917 exempting lrom anv lorm of taxation 
lor a period ol twelve years the income of certain 
industries and factories. After the formation of 
Madhva Bharat, the pelilioner-eompan v was a*- 
sesseil to lax for three assessment Years com- 
mencing lrom 1950-51. The asscssee-companv 
claimed exemption by virtue of the agreement 
with the former Ruler ol Gwalior 

Held. ( i . that the order of the Ruler of Gwalior 
State exempting the petitioner lrom taxation hart 
Ihe eneet ol law. AIR 1955 SC 352 and AIR 1956 

^ I .. nI1 - ( ‘B ll,al lj V virtue ol Ss. 3 and 4 of 
die Madhya Bharat Act No. I of 1948 the pel.- 

honors right to gel Ihe exemption received legis- 
h.hve recognition. The Stale of Madhva Bliamt 
as bound to discharge the obligation undertaken 

by the Ruler oi ihe Gwalior Stale which devolv- 
ed on it: <nii that it was this obligation of the 
Madhva Bharat Government that devolved on 
Ilie Government ot India under Ail 295 
(I) (IP and became a constitutional obligation of 

IV ol. 4.J Fu.D. 96. 


nxum (JLyou;, Ait. Wo !52i 

i that Government; and (iv) that on a true cons- 
- truclion of the relevant provisions of (he In- 
I come- 1 ax Act, S. 13 ol the Finance Art of 1 950 

' ?. nd , pa , ra ?I aph iU of ,he T;i x a I i on Omce.vsiors 

Order, 1950, they do not repeal the specific exemp- 
' tion granted to the petitioner bv special ‘statutory 
provisions, and that. therefore, die petitioners 
claim lor exemption from taxation was well found- 
ed. I960 Jab LJ 581: 1960 MPLJ 789: (1961) 

i’L 11 , 15 184 : 1960 MPC 3S7 : AIR I960 Madh PrI 

*16° 23MDID ’ ^ ^ ,i44) (Pt A) (VrS 9 * ,;j ’ 
[Reversed in AIR 1964 SC 1903.] 

——Art. 295 (2 1 — Scope of — Orders passed hv 
iUder of Ratlam — Enforceability against State 
ol Aladhya Bharat alter coming into force of 
constitution — Bar under Art. 363. See M B. 
Regulation of Government Act (1 of 1948 S 4 
AIR 1958 Madh Pra 71(DB). ‘ ’ 

—-Art. 295 — Grant sanctioned hv former Indian 
Mate — Slate subsequently merged in Indian Do- 
minion— Arrears of grant upto 18 9-1951 paid 
to claimant by State Government on 30 7-1951 
while question of continuance of grant was under 
consideration of Government — State Government 
by notification, dt. 21-3-52, stopping ail grants but 

ordering payment of arrears upto 18-9-1951 . 

I ayment cannot be deemed to be in recognition 
<.r acknowJedKment of claim. AIR 1961 SC 1008 

8° 9) (DB)' 065 P “ n ' i (355, 356 > (P| B > U*'s7, 

rr.'V* 4, — Escheat — Rule of — \ppli- 

cabihty — Occupancy tenant in former Indian 
State (Fandkot) dying heirless after its merger 

9or Lall 1 d iB C ',nc. S 1? sl , lc( „ essor Sl!,lc - See Ibid, Art 
296. AIR 1961 Punj 200. 

~ Art. 295 — Scope and effect of. See Patiala 
Recovery ol Stale Dues Act (IV of 2002 B K / 

S. 5. AIR 1959 Punj 44Q (DB). N 

tBe versed on another point in AIR 1963 SC 
am • 

— Art. 295 — Companies Act (1956), S. 155 — 
.Shares allotted to Government of erstwhile Kolah 
Male — .Merger of Kolah Slate into Rajasthan 

— l-'h-leilure of shares hv Company — Applica- 
tion under S. 155, filed hv State ot Rajasthan — 
Application was competent in view of Art 295 of 
the Constitution according to which all the rights 
M the merged Kolah Stale devolved upon "the 
Male o! Rajasthan See Companies Act (1956), 

HP mD\ L (196.)) 1 o Raj 639 : AIR 1966 Raj 
136 (DR). J 

— -Arts. -!).> (1) (b) and 372 — Law in force — • 

Distinction between agreement and law — V-ree- 
ment entered into by State of Jaipur with " a 
company exempting income-tax and salcs-tnx in 
respect of goods produced hv the company — 
Merger ol Slate with United State of Rajasthan— 
Extension ot Income-tax Act and application cf 
Nales-tax Act — Obligation whether devolves on 
succeeding State under Art 295 (1) (l»i— Agree- 
ment held not law within meaning ol ,\j-| ; j 7 • > 

\greement held not a legislative" contract ~— 
Parliament can under Art 295 alter terms oi 
agreement — Company held could not claim 
exemption under agreement as it was not saved 
bv S. 13. Finance Act. 1950 — Contractual ohiiga- 
,lons could not override law passed bv Union 
Government —It was for State Government io 
grant exemption from sales-tax if found expedient 
AIR_ 1963 SC 953, Foil. ILR (1965) 15 Ra| 375 ; 

196.) Raj L\\ 188: AIR 1965 Raj 162 (165 Io 1684 
(PI A) (Prs 11, 12, 15 lo 17, 19, 22) (DB). 
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Art. 295 & Sell. VII, List I, Entry 31 — Con- 
tract to instal radio transmitter — Contract exe- 
cuted on 4th October, 1947 by Government of 
Bharatpur Stale — Suit by contractor to recover 
money due under contract — Suit filed against 
State of Rajasthan and Union of India — Vali- 
dity of contract — Frustration of contract — 
Extension of Telegraph Act, 1885, to former 
Indian State of Bharatpur — Its effect on main- 
tainability of suit — Liability of Union Govern- 
ment under Art. 295 to pay arrears of charges 
arising .under contract — Notice to Union Govern- 
ment under S. 80, C. P. Code — Its validity ILR 
( 1964) 14 Raj 667: 1964 Raj LW 313: AIR 1964 
Raj 205 (209, 212 to 216) (Pt A) (Prs 13, 27, 32, 
33, 37, 39, 41, 44, 45) (DB). 

• Arts. 295, 300, 363, 372 — United Stale of 

Rajasthan Covenant, Art. VI — Rajasthan Ad- 
ministration Ordinance (1 of 1949), S. 3 — Force 

of. 

Under S. 3 of the Rajasthan Administration 
Ordinance 1 of 1949 suits to enforce contractual 
liabilities of the former Dholpur Stale cou'ul be 
brought against the United State of Rajasthan. 
Alter the Constitution came into operation, by 
virtue of Art. 295 (2) of the Constitution, the 
Stale of Rajasthan can he said to have incurred 
the liabilities of the Dholpur State, as the succes- 
sor of the United State of Rajasthan: AIR 1954 
SC 680, Rel. on.; AIR 1958 SC 816, Disting. 


'flic laws covenanting in force in any Stale con- 
tinuing by virtue of Art. 372 ol the Constitution, 
operated not only vis a vis the subject and the 
subject but also vis a vis the subject and the 
Slate. After the merger, the new Sovereign has 
by unequivocal declaration recognized the opera- 
tion of the laws already in force in the Coven- 
anting territories, thereby granting as it were a 
charier of rights and liberties to the subjects and 
the modes of securing them in the manner pro- 
vided bv these laws.* State of Rajasth.m v. 
Shamlal, 1960 Raj LW 257: ILR (1960) 10 Raj 
652: AIR 1960 Raj 256 (259, 260. 262 to 265, 275, 
276) (IM B) (Prs 2, 7 lo 9, 36) (FB). 


• Art. 295 (2) 

State’ — Meaning — 


— ‘Corresponding Indian 
United Slate of Rajasthan 
with its component units — If included. 

The Part R Slate of Rajasthan succeeded to 
the rights, liabilities and obligations of the other 
Covenanting Slates which went to form the Unit- 
ed Stale of Rajasthan before the Constitution 
came into operation, and llie expression ‘Govern- 
ment of the corresponding Indian Stale’ used in 
Art. 295 (2) of l lie Constitution with reference 
to Rajasthan means not only the Government 
of the United State of Rajasthan, hut the United 
Stale of Rajasthan including ils covenanting Units. 
Modi J/s observation in AIR 1960 Raj 138, Dis- 
sented from State of Rajasthan v. Shamlal, 1960 
Rai LW 257: ILR (1960) 10 Raj 652: AIR I960 

(PI D) (Pr 48) (FB). 

— ‘Corresponding Indian Slate’, 

meaning of. 

Per Modi, J. — The phrase ‘corresponding Indian 
State’ in All. 295 connotes the United State of 
Rajasthan and not any of the Covenanting Stales 
constituting the United States. The old Bikaner 
Stale had lost its separate or independent exis- 
tence altogether. The only State in existence, the 
rights, liabilities or obligations whereof were un- 
der Art. 295 of the Constitution to devolve by 
succession of the Part R State of Rajasthan, were 
the rights, liabilities and obligations of the Unit- 
ed States of Rajasthan. ILR (1959) 9 Raj 1217: 


Raj 256 (279) 
Art. 295 


AIR 1960 Raj 138 (145 to 147) (Pt D) (Prs 18* 
19) (DB). ^ 

LThese observations of Modi J were Dissented 
from in AIR 1960 Raj 256 (FB).] 

— —Art. 295 — Report of Indian Finances En- 
quiry Committee — Recommendations accepted by 
President and Raj Pramukh — Report did not ac- 
quire force of law'. See Ibid, Art 278 AIR 

1960 Raj 92 (DB). 

Arts. 295, 294 and 14 — Agreement between 

Government of former Jodhpur State and plain- 
tiff for setting up mill by latter — State agreeing 
lo exempt plaintiff from payment of excise duty 
— Agreement not enforceable against Stale of 
Rajasthan or Union of India. See Ibid, Art 294. 
ILR (1959) 9 Raj 984 : 1960 Raj LW 44 : AIR 1960 
Raj 92 (DB). 


• Arts. 295 (1) and 277 — Cotton excise dulles- 

in Rajasthan — (Central Excises and Sail Act 
(1944), S. 1). 

The Central Excises and Salt Act, 1944, was 
extended lo the State of Rajasthan by S. 11, Fin- 
ance Act (25 of 1950), from 1-4-1950 and the 
necessary rules under that Act also came into 
force from the said date. 

Article 295 has lo be read along with Art. 277. 
As Art. 277 allows duties to be levied for pur- 
poses of the Stale even though such duties may 
he mentioned in the Union List till such time as 
Parliament provides lo the contrary (which it did 
bv S. 11, Finance Act, 1950). As stated above the 
cotton excise duties levied formerly continue to 
he levied by the State of Ra jasthan for its own 
purposes up lo 31-3-1950. Therefore, if there were 
any arrears of these duties due to the State of Raja- 
sthan tor a period before 1-4-1950, those arrears 
were for purposes of the State of Rajasthan, even 
alter the commencement of the Constitution and 
up to 31-3-1950. It cannot in consequence be said 
that they became assets or rights under All. 295 
(1) which could be taken over by the Union 
Government as after 26-1-1950 they could only 
he used for purposes of the Union. Maharaja 
Kishangarh Mills, Ltd. v. Union of India, ILR 
(1953) 3 Raj 128: 1953 RLW 381: AIR 1953 Raj 
145 (148) (Pt B) (Prs 9, 10) (FB). 

[Reversed on another point in AIR 1961 SC 

683.1 


• Art. 295— Recovery of arrears of cotton cloth 

‘\cisc duty in Rajasthan, held in stock or manu- 
aelured by mill before 1-4-1950 — Union ol India 
lot entitled lo levy and recover by virtue ol Arts. 
?7() and 295 and agreement entered into between 

India and Raj Pramukh of Rajasthan 
See Ibid, Art. 278. AIR 1953 Raj 


’resident or 
>n 25-2-1950 

145 (FB). 

1 Iti»\ 1‘rsi'il 


i n 


.un uifit sr. 683 1 


Art. 295 (2) 


— Acts of Government servant • 
mnnmity of State — Exception — Illegal confisca- 
ion and release of grain on orders of Stale 
)amage to grain due to negligence — Liability 
4 Slate — Presumption of negligence. 5ee 
' or l — Acts of Government Servant. Ain 


•111 


r.r* 


-Art. 295 (2)— Saurashlra Covenant, Art. 6 
Retired servant of former Nawanagar Slate 
bility of Nawanagar Stale to pay full P™* 10 " 
v existing from parlieular dale Liamni.N o 
irashlra Government after merger — Extern oi. 

he plaintiff who had retired f r °m the service 
the former Nawanagar State on 1---1J3 o * 
tiled his full pension with effect from 1 “‘ 
ler the order of Ilis Highness the Jamsahcb. 
to this he was not gelling his full pension 


under the orders passed from lime (o time After 

!h?r a ln th SCI r ° f " 1C Nawana * ar State into Saura- 
shtra the Government of Saurashtra also agreed 

1 sni. y il ,n? “, l ! ,C f e U " Thc ^mldf brought 

a smt against the Saurashtra Government for de- 
claration of his right to receive the full pension 
from the dale of his retirement. 

Held, that the only liability of the Saurashtra 

wn' h er r ent i was p ,?. v the P ens ‘°n in accordance 

)' (r h „ ord ^ rs , ot II|S Highness. As the plain- 
c/r could not have sued the former Nawanagar 
Male lor arrears of Ins pension in view of the 
ension rules of the State, ll„' Saurashtra Govern- 
ment could not he held liable for those arrears 

•ind rC tr| 0n r 0f r'W' 7? 5 l2) ' Cons,il, "i<>n of India 

(») CP* C, (Pr'S loZr"- A,B 1853 21 

s° 5 i r 27 f — Po "; er 10 bc reassessed is 

hi \ Is o-R I3 ’ , 1 '.'" ance Act - I here is nothing 
m Ar! s and J.).> or agreement between Prc- 

° V 1U ? a,ld Hai Pl *‘mukh of Travancore • 
Corlnn which militates against this — 

(I-manrc Act 1,950). S. 1 3> - (Words and Phra- 

f, Ci Lovv ; assessment and collection" includes 

rn'U'Ci.CClOnttt \ C* - V *' . 
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AIR 1961 Pun j 200 


1 523 


(201, 202) (Prs 4, 7, 8) 


Art. 21)6 — Escheat — Power of Panchaval 

Sx^oTSEg^ ~ (RaJaS,llan ,,;1 "‘„ay ; „ Ac. 

A properly in a place in Rajasthan ran by 
escheat, only accrue to the State of Rajasthan 

whi.7, l ! W Ra ' as,han Panchayat Act 

hit h *ests in the Panchayat any property Lv 

nor Se is 0 |l.ere ,eat ° f f °- " :inl of a r ‘Rhlfiil owner; 

h l- L n ‘T Pr ° f VISIOn in lhe Hanchnvat Act 
to take proceedings lor taking propertv by lapse 

10-57 S Ra e | a | \V n‘ e n b . S . e ?^-, 0f ,he ri « ,,lful owner 

S' «m\ P " TiV,:®’ 7 * : 1111 

ARTICLE 297 

" -Arls # 2f)/ and 298 — Scone Siiir* 

inent issuing notification reserving mining are i" 
h«r public sector _ Validity - Right of Govern- 

Andhra ^5! rade - Art. 78. AIR 


^ * 1 1 wiium/tt nil INCH'S 

reassessment ). .See Travancore Income Tax 
Act (U2I), S. 47. AIR 1057 TC 30.1. 

ARTICLE 200 

Art. 296 —Scope — Propertv of dissolved 
companv - Applicability ol doctrine ot bona 

~~ Absence ot express provision— Effect 
‘Ve Companies Act (1966), S 660 1969 ( I I 

1>64: 63 Cal \VN 889: AIR 1969 Cal 493 

-“Art. 296 — Succession — Hindu dying with- 
I ,ut i,n : v ,K,rs — Government takes the propertv 

1950 Ca'l 473 S (D«>! intJU L “ W ~ SUCCCMiHn - A!K 

—Art. 296 — Nnzool law in erstwhile Patiala 
Matt — Escheat of properly to Stale (Escheat). 

Property can escheat to the State only if the 
owner ol it has died without leaving anv heir or 
a reversioner within the degree recognised In law 
und not otherwise. If an owner leaves the vill- 
age and goes awav and Ins property is taken 
possession ol either bv some oilier person or by 
•lie Stale, he may lose his title because oi the 
adverse possession , hut the nazool can have no 
application to a case of that kind AIR mi ',4 

iorj ll r» :,:, ‘ H, ‘ nM lUl f |95;l ) Baliala 375 : UR 
19a4 Peps u 34 (35) (Pt A) (Pp 4) (DR). 

“ 7^ ,s - 2i) ~> — Escheat — Rule of — \ p - 

I Irani I tty — Occupancy tenant in former Indian 

Mate (1 andkol) dying heir less after merger — 
fc fleet. 

Escheat is a species of reversion, and it is a 
right, which now vests in the Crown or in the 
Male as uitinius hacrcs upon the failure, natural 
or legal, ot the last tenant. Originally il was an 
incidence of feudal Law whereby a fief rcvcrled 
to (he lord, when the tenant died seised without 
heir, m which event the land lapsed to the lord 
I ie manor, or lo lhe Crown. This Feudal rule 
has been accepted iu India with Ibis difference 
hat the land left b\ an lieu less tenant lapsed tj 
bona vacantia to the Slate. 

Where :m uocupnm v tenant of land hcinngii;„ 

’ be former Stale ol Furidkol died Iicii less al ie7 I 
that Mate had merged in the Slate of Pcpsu: ! 

Held • that the land revelled to lhe Raja of 
I andkot in Ins capacity as lhe sovereign head of ( 

ir • ii ** . :,,U ,( ‘ I .’ l " ll,s ;U( imred hv lhe Raja of t 
Iandkot hv reversion had passed on to the sue > 

ressor Male of Patiala and Fast Punjab Stales i 

Lmon into which the farklkot State had merged l 


; ...» . ‘V 1 ; 29 Sc °P c — Lands and other things 

f nc i ,? I ni OCian v" i ! 1,1,1 ll,e territorial waters 
of Indian I nlon — \ esling in ||, e Inlon — Chunk 

fisheries — Outside the ambit of Art. 297 — Chunk 

fishery r.ghts in the territorial waters of Slvaganga 

Zi Exclude property of .Native Rulers - Appro 

, h > from time immemorial - 1 1 

u\ ( 4 oMgo®/ Kul t ,p ? no1 * ,neHed by Fisheries 
mm 4 “ Acl »‘tre|y regulatory — Ab- 

v Vm ° f S, \ a - an " a <*tale by Madras’ Estates 

26 U of l°948t ,n \M n r. r ? i0n in ‘° B.volwari) Act 
; "7 Ail rights vest in thc Stale Govern- 

i.W 'fi ( nk bsherle* vest in the State —State 

has the power to lease out rights — Precedent— 

Decision rendered in ignorance or disregard of 

statute — No binding force. 

both in England and India, befnre the Const, tu- 
!’"• ■•; . r ' 7 hl “/ belonged communis ju “ s 

be M.bieds on | v so far as it had no , ot henvi e 
been appropriated hv the Sovereign The autho 
lilies make it dear that the Crown or som'e sub- 
hd iculd acquire a property or ownership ex- 
jlusive of the public right and in such a rase 
the exclusive right should prevail over the public 
V> a r as the chunk fisheries along ,|,e ca 
ooas ol Southern India are , onrer.ied tii’ re i 
ample authority both historical and judicial to 
he dree that the Native -Soc creigns r , , 'ho , 

the ages. I a, . divas. Nayaks and Nmeahs of Arcot 
" ll,lcr lh f 1 I'ldia Companv ha, I regarded 

em as a Irmtlul source of revenue and Md 

lb, fisheries ol pearls and elianks as their exclu 
MVV property They had either farmed out the 

rigid to lisli the chunks and oysters in con.sidora 
lion ol periodical payments on lease „r other 

arrangement or directly worked ||,e cl ank , 
pearl hshenes. The indisputable hislorh ,1 e 
den, e points out that Iron, lime inline, n„H 

he! d'n.e 1 ' ‘i rS F C , l, | SIVt ' ,V appropriated from and 
In Id thc chunk fishery right in tlm i 

w.it. rs oi R.iinaii.ilimpurmn. It is seen" lii d "'a 
h ^t Iron, 1914 thc (invernmcnl had ( ,kf n th 
chunk fishery on lease i, ii,,, / . ' 

Sivaganga, When the last lease in ‘‘"fMvV^ ° f r 
lhe Provincial Government *' >llr of 

A 4 4 % ^ ■ 




xxv, 1 “if* i o^Vd 0 - prmidons w r :,r 7ct 

jM.dr including chank 'fishery 11 ' vested 
Government ahsolulely on awd from tin date 

M\ agaiiga had originally formed part o f lo 

/arnindari of Rainanalhnpuram and tl.cr r lC 


1524 


CONSTITUTION OF INDIA (1950). Art. 297 


title of the Rajah of Ramanathapuram to the 
chank fisheries equally apply to the chank fishe- 
ries in the territorial waters of Sivaganga. Con- 
sequent upon the abolition of the estate of Siva- 
ganga and its vesting in the Province of Madras, 
and now the State of Madras, it must be held, 
therefore, that the State Government is exclusive- 
ly entitled to the chank fishery in the territorial 
waters of Sivaganga. It follows that the pc ti i i - 
oners either as fishermen or members of the 
public have no common right to fish thanks in 
those waters and appropriate the same for them- 
selves. 


There is no doubt that in principle a decision 
rchdcrcd by even the highest judicial authority 
will have no binding force as a precedent if it 
was rendered in total ignorance or disregard ot 
a relevant statute or statutory rule. 

The provisions of the Indian Fisheries Act and 
the Rides framed thereunder, as amended in 
Madras entirely left untouched the exclusive 
rights ol fishery, their incidence and exercise 
subject to limited regulation with the written 
consent of those entitled to such rights and con- 
ferred no rights upon the general public in der- 
ogation of such exclusive rights. The petitioners 
cannot, therefore, claim that either the Indian 
fisheries Act or the Rules framed thereunder 
gave them or recognised in them as members 
of the public or fishermen, any right to dive or 
otherwise fish and catch chanks in the Sivaganga 
waters and appropriate the same for themselves. 
Chank fisheries are not within the ambit of Art. 
297. What it vests in the Union is what under- 
lies the ocean within the territorial waters of 
India and not the territorial waters themselves. 
For the purpose of the vesting under the Arti- 
cle. the dividing line appears to be between the 
bed of the ocean and the waters above it. What 
does not underlie the bed of the ocean is, clear- 
ly outside the purview of Art. 297. Chanks can- 
not, in any sense, be regarded as underlying the 
bed of the sea but are fish gathered or taken not 
lrom underneath the bed but from the sea bed. 
The chank fishery in the territorial waters of Si- 
vaganga is not by virtue of Art. 297 vested in the 
Union Government but continues to be exclusive 
property of the State Government, and as its pro- 
prietor it is competent for it to grant the lease of 
the right to fish chanks in those waters and the 
petitioners have no common or other right to 
fish chanks in the waters or to question the 
lease (19(35) 2 MLJ 35. 


\ r t # 297 — Provisions affecting rights in sea 

fisheries — Madras Estates (Abolition and Conver- 
sion into Rvotwari) Act is not ultra vires — 
State legislature has jurisdiction to legislate re- 
garding fisheries within territorial waters which 
do no? vest in Union Government. See Tenancy 
Laws — Madras Estates (Abolition and Conver- 
sion into Rvotwari) Act (26 ot 1918', S. 20. 
(1953) 2 MLJ 587: AIR 1954 Mad 291 (DR). 

ARTICLE 298 

a Art. 298 — Laws — Notification by Pre- 

sident under Art. 258 (1) of the Constitution held 
to have force of law — Commissioner appointed 
under notification under Art. 2. >8 (ll could ap- 
point Additional Special Land Acquisition OlTicer 
as Collector for purposes ot S. 5- A, Land Ac- 
quisition Act See Bombav Reorganisation Act 
(I960), S. 87'. AIR 1964 SC 648. 

• Arts. 298 and 300 — Carries on business — 

Application to Government — •Running ot Rail- 
ways — Is a business even in hands of Govern- 
ment — Profit motive not necessary — Principal 
place of railway administration is place of busi- 


ness tor S. 2U Civil P 


S. 20 (a). 


. v-. oee cavil r 

AIR 1963 SC 1681. 


liauo/ 


• ;Art. 298 and Sch. VII, List III, Entries 21, 

35, List II, Entry 26 — Interpretation of grant of 
monopolies — Powers under entry 21 not restrict- 
ed by entry 26 in Slate List — Ch. IV-A of 
Motor Vehicles Act — Validity of — Effect of 
Art. 19 (6). 

1 he expression ‘commercial and industrial 
monopolies is wide enough to include grant of 
monopolies to the State and citizens as well as 
control of monopolies. 

Further, Entry No. 26 of List II of the Seventh 
Schedule which invests the States with exclusive 
authority to legislate in respect of trade and 
commerce within the State, subject to the provi- 
sion ol entry No. 33 of List III, does not der- 
ogate from the authority conferred by Entry 21 
ol List III concurrently on the Parliament and 
llic Slate Legislatures to grant or create by law 
commercial or industrial monopolies. 

Chapter IV-A introduced by the Parliament by 
Act C of 1956 enables the State transport under- 
taking, to exclude private operators. The chapter 
could, therefore, competently be enacted by 
the Parliament under entry No. 21 read 
with entry No. 35 of the Concurrent List. The 
right of the State to carry on trade or business 
is recognised by Art. 298; authority to exclude 
competitors in the field of such trade or busi- 
ness is conferred on t he State by entrusting 
power to enact laws under Entry 21 of List III of 
the Seventh Schedule, and the exercise of that 
power in the context of fundamental rights is 
secured from attack by Art. 19 (6). The scheme 
framed under S. G8-C may property he regarded 
as ‘law’ within 1 lie meaning of Art. 19 (6) made 
by the Slate excluding private operators from 
notified routes or notified areas, and immune from 
the attack that it infringes the fundamental right 
guaranteed by Art 19(1) (g). H. C. Narayana- 
ppa v. State of Mvsore, (I960) 3 SCR 742: (1961) 

1 MLJ (SC) 5: (1961) 1 Andh WR (SC) 5: 
1961 SCJ 7: AIR I960 SC 1073 (1078, 1079) 

(Pt B) (Prs 10 to 12). 

Art. 298 — Scope — Competency of Govern- 
ment to make grants of land to particular persons 

— Grant to political sufferers — Whether discri- 
minatory — G. O. No. 1142, dated 18th June, 1954 
- — Nature of whether gives any person a legal 
right under it — Board’s Standing Orders, Order 
No. 15 — Permanent assignment of land — 
Procedure — Notice of assignment to temporary 
assignees before making a permanent assignment 

— Necessity See Ibid, Art. 14. (1960) 2 Andh MR 
272. 


Art. 298 


Legislation interfering with con- 
racts with Govt. — Electrical energy supplied by 
Government. See Madras Essential Articles Con- 
rol and Requisitioning (Temporary Powers) Act 
XXIX of 1949) (as amended bv Andhra Act I ot 
955), S. 3. (1959) 2 Andh WR 15(5: AIR 19o9 
indh Fra 538 (DR). 

Arts. 298. 73. 162 and 297 — Scope — Mate 
9 • 


lovernment issuing notification reserving mining 
rea for public sector — Validity — -a 

Government to carry on trade. See Ibid, Art. /* . 

JR 1959 Andh Pra 485. . . . » 

I Arts. 298, 258, 73 (1) Proviso, Sch. 7 List 

tern 42 (as amended by Constitution ( c ' . . 

.mcndmenl) Act, 1956) — Acquisition of ana 

,-ithin State area for purposes of Union 
at ion of power by Central Goyernmn^ of 

Government under Art. 2o8 ' alidil.v State 

rts. 73 (1) Proviso, 298 - 

rea needed for construction of food-grains « 
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down by Central Government — Whether Union 
purpose or State purpose — Notifications under 
js. 4 and 6, Land Acquisition Act, issued by State 
Government Validity. See Ibid, (as amended by 
Constitution (Seventh Amendment) Act, 1956), 
Art. 258. AIR 1961 Assam 133 (FR). 

- Arts. 298, 226 — Applicability of Art. 226 — 
State Government as lessor resuming leased pro- 
perty in terms of lease — Article 226 cannot apply. 
See Ibid, Art. 226. AIR 1961 Assam 20. 

Arts. 298, 154 ( 2). 162. 53, 73 — MR Pancha- 

yat Act (Smt. 2006) (58 of 1949). S. 9 — M B Ran- 
ch ay at Rules, (Sm. 2008), Hr. 11, 21 — Collector 
fixing dates for election — Subsequent postpone- 
ment of election on Government directive — Lega- 
lity — Executive powers of Government — Extent 
of See Panchayals — M. B. Panchayal Act 
(58 of 1949) S. 9. AIR 1956 MB 163. 

“Art. 298 Road I ransport Corporation Act 
(1950), S. 47-A — Commercial activity carried 
on bv Stale — Profit motive not essential lealure 
* Mysore Government Road Transport Depnrt- 
inenl is commercial undertaking of Mysore Stale 
Government within meaning of S. 47-A of Act 
of 1950. W. P. No. 72 of 1960 (Mvs) Foil AIR 
1963 Mys 66 (73) (Pt B) (l» r 17) (DR). 

Ails. 298, 299 and 77 — Industrial Employ- 
ment (Standing Orders) Act (20 of 1946), Ss. 2 
(b), 5 — Sindri Fertilisers and Chemicals Ltd. — 
Industrial establishment is under control of (Jen- 

i ... i / • . .... 


Iral Government within meaning ol S 2 b - 
Labour Commissioner ol Rihar has no jurisdio 
lion to certify drafts standing order of company. 
See Industrial Employment (Standing Orders) V. t 
(20 ot 1946), S. 2 (bj. AIR 1959 Pal 36. 

Ait, 298 Stale can do transport business 
<>n commercial basis without legislative sanction. 
See Ibid, Art. 38. AIR 1950 Pcpsu 3. 

Art, 298 Function of State — Motor Trans- 
port business — State whether can carry on 
business or Trade like other individuals — Legis- 
lative sanction if and when necessary See Ibid 
Art. 19. ILR (1956) Patiala 77. 

Arts. 298, 289(1), 226 — Road Transport Cor- 

porahons Act (64 ot 1950), Ss 3, 30 — Income- 
lax Act (1922), Ss. 3, 4 (3) (i) — Road Transport 
Corporation is not Stale Department — It G lax- 

able as "individual’' under S. 3, I. T. Act 

Corpoi alien has not been established lor any re- 
ligious or charitable purpose — Writ jurisdiction 
cannot he invoked as regards claim in regard 
to remainder ol net profits which have to be 
made over to Stale Govt, lor road development — — 
Interpretation of exemption provisions ol 1 T 
Act Sec Road Transport Act (1950) S. 3 ILR 
(1963) 2 PunJ 636: (1964) 51 ITR 441: AIR 1964 
Pun j 178 (DR). 

Art, 298 (as amended by the Constitution 

Seventh Amendment) — Slate carrying on banking 
business — Not illegal. 

There is nothing in l lie Constitution to debar a 
State Government from owning or running a hank 
in the exercise ol ils ordinary executive power 
The amendment to Art. 298 has not added any- 
thing new to the Constitution but lias merely 
stated explicitly what was previously implicit 
ILR (1959) Punj 1384; AIR 1959 Punj 440 (446) 
(Pt H) (Pr 14) (DR). 

I Reversed on another point in AIR 1963 SC 
222) 

Arts. 298, 1. 239 and 300 — State of Ymdhva 

Pradesh is a legal entity capable of suing and 
being sued. See Ibid, Art. 1. AIR 1956 Yin Pra 1. 


ARTICLE 299 
SYNOPSIS 

(Constitution of India (1950), 


Art. 299) 


1. Analogous law. 

See Government of India Act (1935), S. 175 

2. Scope and applicability. 

3. Contract must be executed bv proper author- 

ity. 

4. Oral contracts. 

5. Formal document, whether necessary. 

6. Contract by correspondence — Validity 

7. Non-compliance — Effect. 

8. Relief under Contract Act, S. 65. 

9. Relief under Contract Act. S. 70. 

10. Ratification, 

11. Contracts made in the exercise of executi- 
ve power, 

12. Contracts of service. 

13. Immunities in favour of the President, 

Governor or Ra.jprarnukii. 

1. Analogous law. 

See Government of India Act (1935), S. 175. 

2. Scope and applicability. 

•riiTTui f*) — Scope — Contract Act, S. 


The provisions of Art. 299 ( 1 < were not marl- 
ed lor the sake ol mere lorrn. They are there to 
safeguard Government against unauthorised con- 
tracts. II in fact a contract i> unauthorised or in 
exeevs of authority il is right that Government 
•should be safeguarded. On the oilier hand, an 
ollicer entering into a contract on Lehah of Gov- 
ernment can always safeguard himself bv having 
recourse to the proper form. In between is a 
li<rge class of contracts probably bv far the 
greatest in numbers, which, though authorised are 
lor one lcuson or other not in a proper form. It is 
onl\ light that an innocent contractin'* parlv 
should not suffer because ol this and if there 
,s 1,0 °tbcr delect or objection Government will 
always accept the responsibili t \\ 

Held, that the Chairman ol tin* Hoard of Ad- 
ministration acted on behalf ot the Union Gov- 
ernment and his authority to contrail in that 
capacity was not questioned. There can equally 
be no doubt that both sides acted in the belief 
-uul on the assumption, which was also the fact 
Hint the goods were intended lor Government 
purposes, namely amenities for the troops. The 
onlv llaw was that I lie contracts were not in 
proper lorm and so, because of this purely lech- 
iiical delect, the principal could not have been 
sued, lull that is just the kind ol case that S 230 
(3) of the Contract Act designed to meet 

It would he disastrous to hold that the hund- 
reds of Government Officers who have daily to 
enter into a variety ol contracts, often of a petty 
nature, and sometimes in an emergent v. cannot 
contract orally or through correspondence and that 
every petty contract must he effected bv a pon- 
derous legal document couched in a particular 
orm It may he that Government will not he 
hound by the contract in that case, hut that is 
a very dilleicnt thing from saving that the Con- 
tracts as such arc void and ol no effect. It onlv 
means that the principal cannot he sued; hut there 
would he nothing to prevent ratification, especially 
It that was for the benefit of Government; when a 
Government Officer acts in excess of authority 
Government is bound if il ratifies the excess The 
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contracts in question were not void simply be- 
cause the Union Government could not have been 


sued on them bv reason of 
Ind. App. 529 (P. C.), Kel.on 
Chatturbhuj Vilhaldas Jasani 
shram. 1954 SC J 515: 1954 
817: 1954 Andh LJ (\V.) SC 
(243) (1*1 H) (Prs 40, 41). 


Art. 299 (1). 8 Moo 
. Case law discussed, 
v. Moreshwar Para- 
SCA 373: 1954 SCK 
1: AIK 1954 SC 230 


Art. 299 (1) — Contracts bv Government — 
Procedure. Sec Government of India Act (1935), 
S. 175 (3). AIR 1900 AH 420 (DR). 

Art. 299 Contract with Government — Gov- 
ernment cancelling oiler even before contract was 
concluded — Aggrieved party cannot claim any 
tight to maintain writ petition — Proper course 
is to proceed under general law. See Ibid, Art. 226 
AIK 1905 Andh Pra 425. 

Art. 299 — Scope and object of. 

Article 299 of the Constitution was not enacted 
as a matter of mere form but was put in only to 
safeguard the Government against unauthorised 
acts. I hough they could not be enforced against 
the Government, llicv could not be regarded as 
void contracts. AIK 1954 SC 236 Rel. on 1958 
Andh LT 1078: (1959) 1 Andh \YR 31: ILK 

(1958) Andh Pra 618: AIK 1959 Andh Pra 110 
(122, 123) (PI F) (I>r 24) (DB). 

Art. 299 — Applicability. 

Where there was no contract in winding be- 
tween the plain till and (he State Government and 
there was no suggestion by any of the parties that 
there was any contract in the exercise of the 
executive authority of a province or Stale, the 
provisions ot Art. 299 of the Constitution or S. 
175 (3), Government of India Act, 1935, can have 
no application. (I960) 1 Assam LK 96: AIK 1961 
Assam 64 (66) (Pi A) (Pr 4). 

Art. 299 — Contracts by or on behalf of 

Government — Requirements — Mandatory nature 
°l provisions. See Government of India Act (1935). 
S. 175 (3). AIK 1955 Assam SC# (DB). 

Art. 299 — Appeal under K. 190, Assam 

Land Revenue Manual — Appellant not asking for 
remedy for breach of executive contract — Ap- 
plicability of Article — (Assam Land Revenue 
Manual, R. 190). 

Where in an appeal under R. 190 of the Assam 
Land Revenue Manual the appellant has not as 
a matter ol lacl asked for any remedy for breach 
of an ‘executive contract’ but the appeal is con- 
fined only to the validity of the order of can- 
cellation ol the sell lenient of the fishery with the 
appellant and the settlement thereof with the res- 
pondents, Art. 299 has no application. AIK 1952 
Assam 76 (78) (Pt C) (Pr 14). 

* Art. 299 — Arbitration Act (10 of 1910), Ss. 2 

(a), 20 and 39 (IV) — Contract by lender con- 
taining provision lor sole arbitration — Document 
held, satisfied the conditions of Art. 299 though 
it dime into existence before the contract was 
concluded — Tenderer slating in tender that 
there should he unattached arbitrator — Contract 
concluded as per terms of contract form — Arbi- 
tration agreement held was valid — Application 
tor filing of arbitration agreement — Court holding 
it as modified and appointing another 
arbitrator — Order amounted to refusal to direct 
filing of arbitration agreement — Appointment of 
substituted arbitrator not proper — Appeal could 
lie from such order — AIR 1962 Cal 251, 
Reversed. See Arbitration Act (1940) S 2 (a) 

AIK 1965 Cal 404. 

Art. 299 — Contract by l nion Government — 

Provisions for alteration of rales, in case of 


of contracts by Gov- 
compliancc with for- 
Government — (Ex- 


change in specifications — Alteration made with- 
out change in specification — Alteration is de hors 
original contract in both respects — Fresh com- 
pliance with S. 175 (3) necessary. See Govern- 

ment of India Act (1935), S. 175 (3). AIR 1965 
Cal 191. 

——•Art. 299 Filing of arbitration agreement — ■ 
Sufficient cause for not filing same — What is 
Complete abrogation of arbitration agreement 
or competent reference under arbitration clause 
necessary — Invalid reference does not amount 
to waiver or estoppel — Government parly to 
agreement — Art. 299 to be complied with in 
matter ot alteration of agreement See Arbitration 
Act (1940), S. 20. AIR 1962 Cal 82. 

Art. 299 — Execution 

ernment officers — Strict 
malilics — Estoppel against 
dencc Act (1872), S. 115). 

In India the law insists that where contracts or 
engagements are required to be in particular forms 
with particular officers of authority to sign 
them that must be strictly complied with in order 
to bind the Government. For obvious reasons the 
Government and the administration cannot, like 
an ordinary person, he estopped bv the acts of 
its numerous agents and officers. AIR 1954 SC 
236; AIR 1955 Cal 626; (1951) AC 837 (845), Rel 
on. 62 Cal WN 278: ILK (1959) 1 All 140: AIR 
1958 Cal 203 (205, 206) (Pt B) (Pr 9). 

Art. 299 — Object of. 

Article 299 lias been inserted in the Constitu- 
tion to saleguard the interests of t he Government 

AIK 1957 Him Pra 1 (5) (Pt B) (Pr 11). 

Art. 299 — Arbitral ion agreement — Accept- 
ance — Document — Drawing up of — — Agree- 
ment clause wide enough to cover requirements 
of Art. 299. See Arbitration Act (1910) S 34. 

AIK 1965 J and Iv 114. 

* 'Art. 299 — Contract — Auction of forest 
held under conditions notified — Implied con- 
tract — Breach of conditions by successful bidder 
at auction — Re-auction held — Loss to State — ■ 
Auction purchaser committing breacli is liable to 
to pay loss as per conditions — Forest Contract 
Rules, Rules 28 & 29 — Applicability — To such 
an implied contract neither Art. 299 of Constitu- 
tion nor Rules 28 and 29 of Forest Contract Rules, 
apply. See Forest Act (1927), S 82. AIR 1962 
Madh Pra 102 (FB). 

[Reversed in AIR 1967 SC 203]. 

— - — Art. 299 — Person bidding on terms of au- 
ction — Bid accepted — Formal contract deed 
not drawn — Bidder plaintiff is hound by con- 
ditions - A - He became liable to pay all instal- 
ments which on default could he recovered as 
arrears of land revenue — Art. 299 of Constitution 
has no application — AIR 1960 MP 152: 1960 
MPLJ 195, Foil. Suit simpliciter for declaration 
did not lie without prayer for injunction prohi- 
biting the State to recover the dues. 1962 MPLJ 
(Notes) 142. 

Art. 299 (1) — Scope — Act 1 of 1951 — 

Effect of. 

Under S. 7 of Act I of 1951, Deputy Commis- 
sioners were authorised to take charge of all 
lands and interests vesting in the State under S. 3. 

The power to take charge obviously included the 
powers to manage and dispose ot. In exercise of 
the powers conferred by sub-s. (3) of S. 1/5 of 
the Government of India Act, 1935, the Governor 
of the Central Provinces and Berar was pleased 
to make rules prescribing the classes of contract 
and assurances of property made in the exercise 
of the executive authority ol the province and 
the authorities entitled to exercise them. Ihese 
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rules have been kept alive under Art 372 (l‘i 
read with Cl. (10) of Art. 366 of the Constitution 
ot India I he management and disposal of the 
forests that vested in the State under S 8 Act 1 
ot 1951, accordingly fell within the ordinary juris- 
diction ot the Deputy Commissioners of their res- 
pective districts. Hence where indentures were e\ 
ecu ted bv the Deputy Commissioner, there was 

^ (n - ILR Madh Pra 

^ ^J Jab L.J 321: AIR I960 

Madh Pra 152 (154) (Pt Q (Pr 10) (I)B). 

* i Ar /-\ Settlement of land in favour of 

A by Khasmahal for agricultural purposes — No 
document executed — Rent accepted by Khas- 
niahal — A became occupancy raivat — Govern- 
menl cannot cancel seltlement by subsequent order 
Ao lormal document necessary — Arl. 299 of 
Constitution or S. 175 (3) of Government of 
mdia Act (193o). not applicable. Sec Tenancy 
Laws — Orissa Tenancy Act (II of 1913) S 3 
<»». ICH (1961) Cut 595. ’ ’ ** 

V Art. 299 No plea as to whether S 175 (3> 
Government of India Act, was complied' with - 
S- Ursllon "'hether can be raised in appeal See 

mo cr p,Ti”i39 0f lncJia Art lw:)5} ’ s * 175 (3) - A,H 

-Art. 299 Essentials of contract enforceable 
against (lovcrnmcnt — Held, there was nr, such 
< on I rat t — (Contract Act (1872), S I 0 i See 

393 * (DR) In(lia A( l (U,15 h S - 30. AIR* 1952 p. l( 
^(Reversed on another point in AIR 1954 SC 

-—Arts. 299 and 300 — Government transferrin* 
premises to purchaser — Latter to hold them as 
absolute owner — Premises cannot be said to be 
puldh premises — Government cannot resu- 
me premises bv reference to S. 4 — Purchaser 
.moot be evicted in exercise of executive power 
See Houses and Rents — Punjab Public Premises 
and Land (Eviction and Rent Recovery I Act m 
<■“ 1030). S. 2 (3). ILK (1905) I I*„nj 213. 

* Art. 299 — Object of Art. 299. 

I lie reason for enacting Art. 299 of the Con- 
stitution ot India is that in order to bind a 
Government there should be a specific procedure 
( na iling the agents ol the Government to make 
on tracts. I he public funds cannot be placed in 
jeopa rdy by contracts made bv unspecific public- 
servants without express sanction of the law It 
!? a Provision made essentially in the interest of 
the Government so that Government may not be 
ommdle ( l b v any and every public servant. AIR 

(Pt A) (Pr ’7) ' ° n ‘ 1903 l>,,n| 372 

Art. 299 ( 1 ) — Strict compliance is necessary. 

ClauM- 'll of Art. 299 is a mandatory provision 
call mg lor strut compliance and the infraclion to 
the provision results in avoidance ol contract 

AIR 1903 Pun] 372 (374) (Pt R) (p r 7 ) 

3. Contract must be executed bv proper 
authority. 

) B ~ Arl - 209 — Proper aulhorily to execute con- 
tract — Special authority in respect of particular 
contract may be validly given to officer other 

V 1 *! 11 J) 0 ,- 1 K< olll( ' ( T. Sec Government of India ' 
Act M93 ;ji. S. 175 (3). (1962) 2 SCJ 479- AIR 1 
1902 SC 113. I 


• Art. 299 — Contracts with Government. 

P is well settled that Government can only be 
pound bv contracts that are entered into in a 
particular wav and which are signed bv the 

. , ... . * ^ as Phcrmnal v 

f n,( »n ol India, 1955 Mad \V\ 782: (1955) 2 
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, MLJ (SC) 23: (1955) Andhra AYR (SC) 277: 1955 
1 SCJ 445: 1955 SCA 862: 57 Pun] LR 369: 34 

f 3r,9: ^ 1 °55 ) 2 SCR 48: AIR 1955 SC 468 (476) 

I (PI C) (Pr 25). 1 

Art. 299 (1) — Contract executed by person 
not authorised. See Government of India Act 
(1935), S. 175 (3). AIR 1955 Assam 33 (DB). 

Art. 299 Formal document embodying 

terms of contract — If can come into existence 

before acceptance of terms by other contractin'’ 
parly. 

Article 299 only requires that the terms of n 
contract, in order that it rnav bind the Govern- 
ment, must be agreed to bv the proper authority 
and must be evidenced bv an instrument executed 
bv an olliccr duly empowered. There is nothing 
lo prevent the Government from offering a con" 
tract bv a formal document in compliance with 
Arl. 299 lor the oilier contracting parly to accept 
and conclude the deal. AIR 1959 Cal 526 (531) 
(Pt C) (Pr 14). 1 9 

Arts. 299, 298 and *7 — Industrial Employ- 
ment _ (Standing Orders) Act (20 of 1940). Ss. 2 
lb) — Sindri Fertilisers and Chemicals, Ltd. 

Industrial establishment is under control of 
Central Government within meaning of S. 2 (hi 
*57 Commissioner of Bihar lias no juris- 

diction to certify draft standing orders of coin* 
pnnv. See Industrial Employment (Sl.mdiir’ 
Onhj-xi Ac, (20 ol 1940), S. 2 (b). AIR 1959 
I «I I »)(), 

4. Oral contracts. 

“ 209 —Contract executed on behalf of 

Governor or Governor General has to be in writing 
— R. 377, \ ol. VI of the Financial Handbook and 
General Instructions in the Instructions on Ac- 
counts, on page 13 also clearly indicate that the 
contract has to he in writing — Original contract 
in writing on prescribed form — Normally one 
would expect second contract enhancing the rates 
in the original contract would also he in writing 
— Oral contract cannot he enforced against Gov" 
e mm nit. See Government of India Act (1935) 

S. 175 (3). 1964 All LJ 1092. 

Art. 299 (1) — Verbal agreement — \ alidilv. 

See Contract Act (1872), S. 230 (3). AIR 1955 
•NLC (Cal) 4499. 

Art. 299 — Scope. 

The word “executed” in Art. 299 (1) indicates 
that the contract must be in writing An oral 
contract to which the Slate is a party is not 
recognised under the Constitution ILR (1952) 
Frav-Co 960: AIR 1953 Trav-Co 146 (154)* 

(Pt D) (Pr 18) (DB). 

5. Formal document, whether necessary. 

Art. 299 Contract between Government 

and private individual — Form of S 17.*, 

'•<) is mandatory — Formal document is necessary 
Intcrprclal ion ot Statutes. See Government of 

175 ('902) 2 SCJ 479 : 

r~g rl - 2!) “ — Government of India Act f 1935). 

1/0 ,•*) “ Contract with Government — Formal 
dorumrnt not necessary — Contract evidenced In- 
citers — Itcqiilrcincnt that contracting party was 
Governor-General need not appear in express 

terms. ' * 

A !oni);il bilateral instrument is not imperative 
midcr S. 1,.» <3j ot the Government of India \ct 

II (a-i yerv well be evidenced bv letters, provided 
>1 'y * lear that the authority entering into the 
lohlrait is the Governor-General in Council and 
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the document is signed for and on behalf of the 
Governor-General by a duly authorised agent, 
this can very well be done by letter as well. AIR 
19.‘{4 Bom 277, Dissent, from; AIK 1938 Born 168 
and (1949) 2 MLJ 156: AIR 1950 Mad 194, Rel 
on, AIR 1959 Cal 526, Foil. Where the contract 
is evidenced by letters, the requirement that the 
contracting party is the Governor-General may 
not appear in the letter in express terms AIR 
1961 Cfll 620 (622, 623) (Pt B) (Prs 9, 11).' 

6. Contract by correspondence — Validity, 

— Art. 299 (1) — Contract cannot be spelled out 
ot correspondence — It requires execution of 
formal document. See Government of India 
Act (1935), S. 175 (3). AIR 1964 All 128. 

Art. 299 — Existence of contract to be found 
out from correspondence — Rule — Applicability 
to contract evidenced by document in compliance 

°* Constitution. See Contract Act 
(18/2), S. 2 (h). AIR 1959 Cal 526. 

-Art. 299 (1) —Contract with Government — 

* lender submitted by contractor — Oiler ac- 
cepted by Government — Acceptance communica- 
ted to contractor bv proper Government Autho- 
rity under the Ministry’s abbreviated telegraphic 

ton p T Q-o CC ^i?I Ce , J )y teIe - ram is valid. AIR 

1963 PunJ 3/2 (375) (Pt C) (Pr 12). 

7. Non-compliance — Effect. 

t ?? 9 — Government of India Act 

8. 1 / a (3) — Non-compliance — Effect 

Agreement between Superintending Engineer and 
private party excluding land of latter from factorv 
area and smn S supply of water for irrigation ot- 
ic and permanently — Agreement fell outside 
Hombny Irrigation Act — Agreement was made in 
executive authority of Province —As it did not 
comply with S. 175 (3) it was void. See Govern- 
meni oi In<lia Act (1935), S. 175 (3). AIR Ifltil 

1/14, 

•— -’99 — Government of India Act (1935), 
l/o (.!) — Contract with Union of India — ,\on- 
complianee villi S. 175 (3) - Elfect — Relief 

under Contract Act, S. 70. 

A contract entered into by A with the Govern- 
ment ot India lor the supply of coal to the Rail- 
way Administration in contravention of the pro- 
visions ot S. 1/5 (3) of the Government of India 
Act, 1935 is void and unenforceable. Rut if in 
pursuance of the said void contract, A has per- 
formed his part and the Government of India has 
received the benefit of the performance of the 
contract by A, S. 70, Contract Act. would npplv 
and the Government of India was bound to make 
compensation to A in the form of the value of 
die said coal under that section. AIR 1962 SC 
7/9, I* oil.; 65 Cal \VN 441, Reversed in so far 
as it held that S. 70. Contract Act, was inappli- 
cable. New Marine Coal Co. 

Ltd. v. Union of India, (1964) 

SCD 595 : (1964) 2 SCR 859: 

(155) (Pt A) (Pi 6). 


w - ^ ^ ^ m m 

(Bengal) Private 

1 SCA 491: 1964 
AIR 1964 SC 152 


• Art. 299 — Scope - 

torv — Non-compliance 
Sec Government of India 

AIR 1962 SC 779. 


- Provisions arc manda- 
makes contract invalid 
Act (1935), S. 175 (3)' 


Art. 299 (1) 


. . — Assessee coming to arrange- 
ment with Collector and agreeing to pay amount 
of tax in instalments — Contract was not in com- 
pliance with Art. 299 (1) of Constitution — 0.20, 
R. 11 (2) Civil P. C., also would not apply to* 
such case. See Contract Act (1872), S 2 (b) 
11965) 16 STC 701 (All). '* 


, t Contracls not 1113(16 name/ 

Contracts, which are not expressed to be made 
in the name of the President or the Governor 
are not ymd Such contracts are not enforceable’ 
against the Union or the State Government They 
would become enforceable against the Union or 
the Ntate Government if they are ratified bv them 

1954 ? °L 315 J AIR 1954 SC 236, Followed 1900 
All LJ 193 : 1960 All WR (HC) 164 : ILR (19591 
2 All 561 : AIR 1960 All 420 (425) (Pt G) (Pr 21)! 

—-Art. 299 — Suit for damages against Govern- 
ii ent for breach of contract — Facts alleged in- 
plaint disclosing contract did not comply with re- 
quirements of Art. 299 of the Constitution ~ 

4 el end ant not taking such plea in written state- 
ment but only in appeal — Still Court should 
ret use to enforce the contract See Civil P C 
H908), O. 8, R. 2. AIR 1963 Assam 197 (DB). 

Government of India Act (1935)* 
Scope — Contract on behalf of 


Art. 299 

S. 175 (3) 


' # ■ wu UUlctll UI 

Government not in accord with S 175 (3) Gov- 
ernment of India Act (1935) — ‘ If binding on. 
Government. See Government of India Act (1935) 

r U959) 63 Cal \VX 907: AIR 1961 

Cal 663 (DB). 

Arts, 299, lid, 166 — Executive 


administration of Government properlv 
compliance with formalities under A 


action in 
— Non- 

* . ... . — - — ui.vivi Art. 16(> 

idlcct Third party cannot challenge validity 
even it there is violation of Art. 299— Violation 
of Ait. 299 is a matter concerning contracting 

?n£n e f; , ? C . e Ibid * Arl - 154. 64 Cal W.\ 1017: 

I960 Crl LJ 1436 : AIR I960 Cal 668. 


Art. 299 — Non-compliance with — Effect. 

The provisions of Art. 299 are mandatory and- 
not directory and as such a contract which does 

bv 
SC 

DV 


not comply with the formalities prescribed 

4 1 • n _ 1 


Art. 299 is unenforceable in 
236, Foil. AIR 1959 Cal 
(Pr 15). 

Art. 299 (1) — Contract 


law. AIR 1954 
526 (531) (Pt 


not expressed to be 
- It is not binding 


made by Governor-General 

on the Union of India — Arbitration clause con- 
tained there is not binding — Applicability of 
8. 230 (3). See Government of India Act (1935), 
S. 175 (3). AIR 1959 Cal 287 (DR), 

Art, 299 (1) — Non-compliance — Contract 

alleged to be not in accordance with the manner 
required by law — 
ment of India Act 
Cal 287 (DB). 

Art. 209 (1) 


Burden of proof. See Govern* 
(1935), S. 175 (3). AIR 1959 


Government of India Act 
Agreement not in form pre- 

Agrcement is unenforceable 

See Government of India Act (1935), 

AIR 1956 Cal 138. 

Government of India Act 
(1935), S. 175 (3) — Non-compliance with — Suit 


(1935), S. 175 (3) 
scribed by section 
and void 
S. 175 (3). 

Art. 299 (1) 


' ' 1 - F ■ 

brought on contract by State Government — Ap- 
plicability of doctrine of mutuality — State Gov- 
ernment fully executing its part of contract — 
Suit brought by it against other contracting party 
is maintainable even though there is no complia- 
nce with Art. 299 (1) — Such suit is maintainable 
also under S. 65, Contract Act. 

The provisions relating to the contracts made 
by a State Government contained in S. 175 (3)^ of 
the Government of India Act. 1935 and Art. 299 
(1) of the Constitution of India are meant lor the 
protection of the State. Hence, no suit against any 
Stale Government based on an alleged contract 
entered into with the State can be cniorceO' 
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against such Government in a Court of law if 
the contract is not embodied in an agreement 
entered into by the Governor .and executed on be- 
half of the Governor in the manner prescribed and 
by the authority empowered to do so AIR 1902 
SC 110 and AIR 1962 SC 113 and AIR 1954 SC 
230 and AIR 19G2 SC 779, Rel. on. 

Similarly the State Government will, in a case 
where there is no compliance with the above 
statutory provisions, not be able to maintain an 
action on contract against the other contracting 
party, the reason being that such a course would 
offend the rule of mutuality. But there is no 
violation of the doctrine of mutuality in cases 
where the Stale Government has fully executed 
its part of the contract and then sues for enforc- 
ing the promise ot the other contracting party. 
In such an action the plea that the contract is 
not binding on the Stale Government is not avai- 
lable to the defendant. And there can be no 
infringement of the doctrine of mutuality. (1883) 
8 AC 517 and (1843) 134 ER 510, Rel. on; 1LR 
27 Bom 018 and ILR 30 Mad 290, Dis’ling.; AIR 
1927 Cal 405 and AIR 1930 Mad 000. Not Foil 
curt her, a suit instituted by the Stale Govem- 
ment is sustainable even if the contract is void, 
as S. 65 o| the Contract Act, 1872, applies to such 
a suit. AIR 1902 SC 779, Applied. A. K. T K. M 
Sankaran Namboodiripad v. State of Kerala, ILR 
(1903) 1 lv'cr 301 : 1903 her LJ 310: 1903 her LT 
393: AIR 1903 her 278 (282 to 285) (Prs 10, 14, 
10, 19) (FB). 

Arts, 299 (1), 220 — ‘'For any other purpose’* 

— Existence of legal right is essential lor exer- 
cise of jurisdiction under Art. 220 — Claim to 
enforce right under contracts with State — Con- 
tracts not complying with Art. 299 (1) — Right 
cannot be enforced under Art 220. See Ibid 
Art. 220. ILR (1950) Madh BJ.a 1: AIR 1955 Madh 
B 188 (DR). 

Art. 299 — Scope of — Contract not satisfy- 
ing requirement of Art. 299 — Contract not bind- 
ing on Government — Person aggrieved can 
have no remedy under Art. 220. See Ibid Art 
‘2 20. AIR 1901 Madh Pra 304 (DB). 

Art. -99 — No formal contract as per Art. 

299 entered into between the Government, the 
seller of goods and the buyer, a private parly — 
Suit by Government lor recovery of unpaid price 

— Counter-claim by buyer lor damages lor breach 

of contract not sustainable in absence of formal 

contract. 1904 Mad UN 178 : 77 Mad LW 224 : 

(1904) 2 Mad LJ 203: AIB 1904 Mad 508 (512) 
(IM B) (Pr 7). 

Art. 299 (1) — Representation of the People 

Act (1951) (as amended by Act LYIII of 1958), 

S. 7 (d) — Essentials under — There must be 
valid subsisting contract — Contract not com- 
plying with Art. 299 (1) — Cannot be considered 
tor S. 7 (d). See Representation of the People 
Act (1951) (as amended bv Act LVIII of 1958). 

S. 7 (d). AIR 1904 Pat 431 (DB). 

-Art. 299 (1) — Government of India Act 
(1935), S. 175 \ 3) — Non-compliance wilh — 
LAcct — Void contract — Payment of damages 
made under — It cannot be recovered — Obliga- 
tion arising under such contract cannot lie en- 
forced. AIR 1903 Pal 254 (257, 201) (Pt A) 
(Prs 10, 49) (DB). 

~ Ajd. 299 — Government of India Act (1935), 

S. !'•> (3) — Contract not in strict compliance 
with S. 175 (3) — Not enforceable against Govern- 
ment but binding upon olTicer making it. See 
Government of India Act (1935), S 175 (3) AIR 
1902 Pal 372 (DR). 


Art. 299 


— Scope — If mandatory — Non- 
compliance — Elfect. See Government of India 
Act (1935), S. 175 (3). AIR 1958 Pat 203 (DB). 

Art. 299 (1) — Scope — Mandatory — Non- 
compliance — ElTect. See Government of India 
Act (1935), S. 175(3). AIR 1957 Pat 586 (DB). 

-Art. 299 (1) — Government of India Act 
(1935), S. 175 (3) — Non-compliance wilh section 

Elfect Provisions of S. 175 (3) are manda- 
tory. See Government of India Act (1935), S 
175 (3). AIR 1957 Pat 580. 

Art. 299 — Appeal against order setting aside 
award — Objection to arbitration agreement on 
the basis that contract containing same did not 
comply with requirements of S. 175 (3), Govern- 
ment of India Act cannot he raised for first lime 
at time oi argument when claimant had no op- 
portunity to adduce evidence upon question See 
Arbitration Act (1940), S. 39 (1). AIR 1955 Punj 
240. 

Arl. 299 Stale Government granting mining 
lease of land containing sandstone — Stale Gov- 
ernment giving notice to lessee to execute lease 
deed within specified time as required bv law — 
Delault by lessee — Lease can be validly revoked 
by Government. See Rajasthan Minor Mineral 
Concession Rules (1959), R. 18 and Sell IV. 1904 
Raj LW 380. 

Art. 299 — Transactions between State Bank 

ami its constituents — Form of — Need not be 
in 1 he name of Governor — Every executive act 
need not be clothed in the particular form re- 
ferred to in Art. 299 and a transaction does not 
become invalid bv not being so expressed ILR 
(1959) Punj 1384: AIR 1959 Punj 440 (447) 
(Pt J) (Pr 10) (DB). 

(Reversed on another point in AIR 1903 SC 
222). 

8. Relief under Contract Act, S. 65. 

Art. 299 — Government of India Act (1935), 

S. IT - .') — Government arranging lor distribution 
oi salt through certain person — Loss due to 
decontrol — Liability of Government See Govern- 
ment of India Act (1935), S. 175. AIR 1950 
Assam 23. 

—Arl. 299 Agreement wilh Government not 
satisfying statutory requirements — Applicabi- 
bty oi S. 05, Contract Act. See Contract Vet 
(1872), S. 05. AIR 1955 Assam 80 (DB). 

~ Art. 299 (1) — Agreement hit by S. 175 (3) 
lOU'inment ot India Act — Compensation under 

c 5J-* 11 . , .;l n ‘ )C allowed. See Contract Act i187 ,, i 
S. Go. AIR 1955 Assam 33 (DB). 

.Vrt. -99 — Agent failing in bis dutv — Prin- 
cipals remedies. See Contract Act (1872) S ’'ll 
AIR 1955 Assam 33 (DB). 

jrr> Ar <; ,r - r,vl1 K - c - ( 19081 ■ s - 80 o.6, 

, 7’ • '* r- ' “ 8int against Union of India 

solely on basis oi contract and on allegation of 
tadure oi consideration — Plea for relief under 
S. da Contract Act - Whether can be raised bv 
plainhir 1 lea whether introduces fresh raise 

j 1 ' 1,0,1 ~ S - 8U * Uvil P. C, whether operates 
:is bar — (Contract Act (1872), S 05). HR -m 

Lai 30, Not Foil. See Civil P C. (1908) S 8n 
AIR 1959 Cal 585. 1 ’ • M> - 

Art. 299 (1) — Contract on behalf of Govern- 
ment entered into by Government Officer Go- 

vernment s responsibility. 

II is only right that an innocent contractin'* 
party should not sillier because a contract on bc- 
hal! ol the Government is entered into by an 
Ullicer ot the Government and it there is no 
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oilier defect or 
always accept the 
236 : 1954 SGJ 315 

49 (54) (Pt C) (Pr 
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objection, Government will 
responsibility. AIR 1954 SC 

(SC), Foil. AIR 1955 Manipur 
18). 


S. 
sub-s. 


i£ r, /\r" TT Govcrnm cnt of India Act (1935), 
1/0 ■> ~ Contract though not complying with 

(3) otherwise valid for all purposes — It 
is quite cut orceable in law and binding between 
parlies — Assuming it is not so or it is voidable, 
del enchant must restore under S. 65, Contract Act 
nnv benefit derived by him on the basis of the 

f«i)« uycf si. °* Acl ll93SK s - 

Filed Void contract — Contract — Contract 
Act (1872), Ss. 70 and 65 - Goods delivered in 
pursuance of such contract — Party accepting 
such goods has to compensate for them — Advam 
tage received under such contract has to he res- 

IrW)' r n 196 , 2 0 ,' SC 779 and AIR 19C2 Pat 356 
(FH), Foil : (1842) 134 ER 364, Rel on AIR 


1063 Pal 254 (250, 257. 
49) (DB). 


Art. 299 


Scope 


to Military department 
Non-compliance with S. 

India Act — Effect ot 

S 


65. AIR 1958 Pat 203 (DR). 
Art. 299 


201) (Pt R) (Prs 9, 10, 

Plaintiff supplying goods 
under oral agreement — 
175 (3), Government of 
See Contract Act (1872), 


(1) 

f 1935), S. 175 (3) 
l nion or State — 


— Government of India Act 

— Contracts on behalf of the 
Form of contract is mandatory 


. , , J > 

Contract not in form as required bv S 175 (3) 

1 t naim » t V. P l * 9 ' * 


Section G5, Contract 

to the form of con- 
ol the executive power 
are mandatory. Where 


It cannot be enforced 
Act, is of no help. 

The provisions relating 
tract made in the exercise 
ot the Union or of a State 
therefore, a contract is not nuule "in' "ihc 'fonn 
quired by S. 175 (3) of the Government of India 

or Art. 299 (1) of the Constitution of 
India, it cannot be enforced at the instance of 
a party to the contract. The Union of India, 
therefore, cannot he sued lor compensation for 
the breach of contract nor can an arbitration 
danse contained in such a contract be enforced 
AIR 1962 SC 113, Foil. 

Section 65 of the Contract Act, 1872, does not 
help the party in recovering the compensation as 
it is relevant only when the contract is in proper 
form and between the parties to the suit 64 
Punj LR 438: AIR 1962 Punj 423 (424, 4‘>5) 
(Pt A) (Prs 5, 6, 8). 1 ’ 1 

9. Relief under Contract Act, S. 70. 


Art. 299 — Provisions are mandatory — Suit 
for damages in respect of lease of footpath over 
railway bridge and ferries — Suit in respect of 

lease of footpath held was not governed by Bengal 
Ferries Act, but by S. 175, Government of India 
Act — Non-compliance with Section 175 — Suit 
•not maintainable — S. 70. Contract Act, was also 
a PPl*dd}le. See Government of India Act, 
(193d), S. 1/d. AIR 1962 Pat 485 (DE). 


• Art. 299 (1) 

(1935), S. 175 (3) 


Government of India Act 
Non-compliance with 


Contract is void and cannot be ratified by Govern- 
menl Goods delivered in pursuance of such 
\oid contract — Conditions of S. 70, Contract 
A( t, complied with — Government liable to com- 
pensate : ILR 35 Pat 1067. Overruled. See Gov- 

Spit 336 In (FB). ACt <1935K S ‘ 175 (3K AIR 

10. Ratification. 

-—Art. 299 (1) — Conlract with Government 

signed by officer not having authority — Not void 
-- Conlract is enforceable against the officer — 
Ratification by conduct of Government — Effect — 
Arbitration clause in contract modified — Govern- 
ment taking part in proceedings — Ratification 
implied. 

An agreement not in conformity with Art. 299 
(1) ol the Constitution is not void contract, though 
it may be unenforceable against the Government. 

| uch a contract is like the contract entered into 
. an agc.it on behalf of a disclosed principal 
without the principal's authority and though un- 
enforceable against the Government it can be 
enforceable against the particular officer who pur- 

t ® w i — n on behalf of (he President without 
authority. Such contract is also enforceable 
against Government if ratified by it and ratifica- 
tion can he made in express terms by a formal 
order of the Government or by the conduct of 
the Government. AIR 1954 SC 236, Rel. on. 

^ here the Government one of the parlies to a 
contract, entered into an agreement for modifying 
the original arbitration clause, in the contract, 
took part in the arbitration proceedings, and made 
an application to the Court for extension of time 
to file the award : 

Held, that the Government must be taken to 
have ratified the contract by its own conduct, and 
was precluded from challenging the authority 
°f the ofTicer who entered into agreement for 
modifying the original arbitration clause. AIR 
1963 Cal 456 (459, 460) (Pt A) (Pr 18). 

Art. 299 (1) — Contract not expressed inform 

prescribed — Fffcct — Government’s power to 
ratify. 


Art. 299 - - Non-compliance with — Effect — 

Contract is void and cannot he ratified — Govern- 
ment paying money to agent for procuring food 
grains — S. <0, Contract Act, does not apply in 
su ch a case — Interest not allowed tor mere re- 
tention of money hi absence of anv damages 
See Government of India Act (1935), S 175 ?3) 
AIR 1964 Pat 555 (DB). 

7 Art. 299 (1) — Government of India Act (1935) 

s . 17 -5 (3) — Contract with Government — Not in 
compliance with provisions — Is not merely unen- 
forceable but void — Government however is lia- 
ble to make compensation under 8. 70, Contract 
Act. if goods have been delivered or services ren- 
dered to the Government in pursuance of the 
void contract. AIR 1962 SC 110 and AIR 1962 SC 
113 and AIR 1962 SC 779. and AIR 1962 Pat 330 

6) H (DB) n ' AIR 1903 Pat 153 U55. 156) (1*1 A) 


Article 299 (1) of the Constitution of India al- 
though mandatory is only intended to safeguard 
the interest of Government. Even by acceptance 
ol a hid by the Stale Government or its authorised 
servants a contract binding on the person olTer- 
ing the bid is created by operation of law. The 
Government has the power to ratify a contract 
not in proper form and even where it is ratified 
by acceptance of the bid and nothing more, the 
Court would be entitled to enforce it at will. AIR 
1954 SC 236 and 1953 SCJ 429: AIR 1953 SC 309, 
Foil.; AIR 1956 Cal 138, Diss. from. 1960 MPU 
195: ILR (1959) Madh Pra 513: 1960 Jab LJ 321: 
AIR 1960 Madh Pra 152 (154) (Pt D) (Prs 12, 13) 
(HR). 

Art. 299 — Government of India Act (1935), 

S. 175 (3)— Contract Act (1872), Ss. 197 and 199 
— Contract for supply of goods to Government 
Person signing on behalf of Government not autho- 
rised by rules — Government not bound Pay- 
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.juenl for some of goods supplied does nol amount 
to ratification. 

It is the duly of the person entering into con- 
Iraet with otliccrs ot the Government acting on 
behalf of the Government to enquire and ascer- 
tain whether they had the authority and the 
power and satisfy himself. A contract for supp 1 ' 
ot goods to Government, entered into on behalf 
of the Government by an officer or a person not 
authorised by the rules is not binding on the 
Government even though the person who supplied 
the goods on such order might have been induced 
to believe that he will be paid. AIR 1962 SC 113, 
ffel. on. I he fact that the Government paid for 
some of the goods received by them under the 
order will nol amount to ratification of the con- 
tract. 1962 Mad \VN 521 : 75 Mad L\V 633 : AIR 
1963 Mad 140 (141, 142) (Prs 8, 9). 

Ait. 299 - 

or ralilicafion. 

A contract, in order to be binding and enforce- 
able against the State Government must he made 
in strict conformity with tin- formalities prescrib- 
ed by Art. 299 (li of the Constitution. If these 
formalities are not complied with, the contract is 
void and not enforceable against the Union Gov- 
ernment. The constitutional provisions embodied 
in Art. 299 arc mandatory and there is no question 
<»l estoppel or ratification in a case of this chara- 
•ter. 1 959 BLJR 649: AIR 1960 Pat 159 (159, 
160) (Prs 3, 4) (DR). 


Scope — Mandatory — Estoppel 


— Contract not in 
Ratification — Ac- 


Arl. 299 (1) — Scope of 

conformity with — Validity - — AC . 

ecptance of benefit by Government not sufficient 
— (Government of India Act (1935), S. 175 (3)). 

In case of contracts which do nut conform to 
the provision oi Art. 299 (1) or, lor the matter 
<>l that. S. 1<5 (3) of the Government of India 
Act, acceptance ot the benefit by the Government 
is not sufficient in point of law to constitute* 
ratification so as to validate the contracts. The 
important question for consideration is whether or 
not the constitutional provisions with respect to 
the execution of the contracts have been strictly 
followed. It not, the contracts must he declared 
unenforceable against the Government. (1883) 8 
App, Gas 517, Rel. on. There is no question of 
estoppel or ratification in such '* 

LR 198: ILR 30 Pat 633: AIR 
(PI K) (Pr 38) (DR). 

[Reversed on another point 
113] 


Art. 299 


a case. 1957 Pat 
1957 Pat 586 (604) 

in AIR 1962 SC 


~ Government of India Act (1935), 
•S. 1/.) (3) — Ratification — Contract entered into 
by Government Official not complving with pro- 
visions ol S. 175 (3) Government of India Act 
(193a) — Subsequently Government agreeing to 
accept goods at reduced rate from the contractor 
in pursuance of terms of contract and entering in- 
to arbitration with him dragging on for a Fong 
time — Arbitrators not objecting on ground of 
non-compliance with S. 175 (3) — Such objection 
raised alter a very long time — Facts held 
amounted to ratification of the contract — Plea of 
ratification held involved not onlv question of 
law hut also question of fact — Plea not raised 
— Defect of non-compliance with S. 175 (3) held 
not cured bv reason ol ratification See Contract 
Act (1872), S. 196. AIR 1961 Pun.i 5. 

11. Contracts made in the exercise of 

executive power. 

(I) — Government of India Act 
(193.»), S. 17.) (3) — Contracts entered into by 
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Government — Conditions of -— Authority to ex- 
ecute contract — Conferment of — Mode in which 
authority may be conferred. 

Coder Section 175 (3) ol the Government of 
India Act, 1935 a contract entered into by the 
Governor of a province must satisfy three condi- 
tions. It must he expressed to he made by the 
Governor; it must he executed; and the execution 
should be by such persons and in such manner 
JiL ,h p. Governor might direct or authorise S. 

. doe * not Prescribe anv particular mode 

in which authority must he conferred on a person 

to execute a contract. There is nothing in the 

section itself to preclude authorisation being con- 

terred ad hoc on anv person, and when that is 

established, the requirements of the section must 

be held to be satisfied. ILR 35 Pat 1067, AITirm- 

ed. Slate of Bihar v. Karam Chand Thapar and 

Brothers. Ltd., 1961 SCO 815: ILR 41 Pat I- 

1962 BLJK 64 : (1962) 2 SCJ 17: (1962) 1 SCR 

? 27 = AJR 1962 SC lit) dll ,o 113) (Pi A) (l*rs 3, 

o, 6). n 

p— Art. 299 — Applicability — Contracts on be- 
halt ot railway administration — If exempt See 

1957° ^a l' 580 °(D B)*} ^ ^ $ A,R 

^‘■^,1^”-' Form of.*" 1 ' 0 " S, “ ,C 

ex 1 ccu ' ive act need not be clothed in 
ht pailuular form referred to in Art 299 and 
a transaction docs not become invalid bv not 

being so expressed. Thus a transaction of mort- * 
gage between a State Bank and its constituent 
though in exercise ol the executive power of the 
Mate, need not he expressed to have been made in 

V*™™ °J 1,10 Governor. ILR (3959) Puni 1384- 
AIR 19.>9 Punj 440 (447) (P| J) (|» r 16) (I)R)* 

^^[]Rc versed on another point in AIR 1963 SC 

12. Contracts of service. 

-Arts. 299, 309. 311, 320 - Government ser- 

Rules 7t C 4 « a< l! ° f , on, P ,ovnK ‘ nl - Fundamental 

de>. R. 49 —Bombay Civil Services, Conduct, 
Discipline and Appeal Rules, R. 33 — Order an- 
poinliiig employee to post communicated by De- 
puty Secretary by and in name of Governor — 
Order published in Government Gazelle and com- 
mimicated to employee - Order amounts lo eon- 
Ir.ut ol employment — Order is not invalid be- 

n o't ' o b I u i n c d.° " ° f ,>Ub,iC Ser ' ife "a. 

If II.O proper authority issues an order appoint- 
r, a pei son to a post and that person accepts it 
and loins his duties, then he is a person employed 
and is governed bv all the rules and contract of 
service must be regarded as having been made 

Where an order appointing a person to a post 
foi a hxed period was signed by the Deputy 
secretary to the Government by order and in 
the name of the Governor of Bombay and was 
also published the Bombay Government 
Gazette and communicated to the employee and 
he worked in obedience to it, it becomes a con 
riict oi employment and (lie, employee must be 
belli to have been employed for the period he 

oTc ,l 337°Di a,<?S , , Uli 1!,S3 C; " 3I » “•‘ AIR 

I j.) i v.ai Dissented troin 

A notice by the Head of the Department to the 
e"ipl”Vrr mlorimng him that bis services were 
liable to be terminated without mentioning anv 
date and a Gowirnment Resolution containing onlv 

a tin eel mu that certain person should relieve 
the employee are inadequate to terminate bis 
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employment and he must be deemed to be in 
service until the force of the order appointing him 
is completely exhausted. 

Even if it is assumed that the services of the 
employee were terminated before the date upto 
which he was appointed, the termination of his 
service is contrarv to R. 49 of the Fundamental 
Rules, R. 35 of the Bombay Civil Service, Con- 
duct, Discipline and Appeal Rules and Art. 311 of 
the Constitution. 

The fact that while making the appointment of 
the employee, the procedure of referring the mat- 
ter to Public Service Commission was not follow- 
ed does not make the order appointing him an 
invalid order nor is the order subject to sanction 
being accorded by the Public Service Commission 
thereafter. 64 Bom LR 446 : 1962 Nag LJ 569 : 
ILR (1962) Bom 532 : (1963) 2 Lab LJ 563: AIR 
1963 Bo in 13 (14 to 16) (Pt A) (Prs 7, 9, 10, 13, 
14, 15). 

Art. 299 — Contract of emplovment — Need 

not complv with formalities prescribed by section 
— Contract concluded bv an ofTer of competent 
authority and acceptance bv civil servant concern- 
ed creates a binding and valid contract — Suit on 
basis of such contract can well be maintained in 
law. See Government of India Act (1935), S. 175 
(3). AIR 1962 Cal 349. 

Arts, 299, 309, 310 and 311 — ‘’Appointing 

authority” in respect of Raihvav Servant in non- 
gazcttcd post — Railwav Establishment Code and 
contract of service — Question as to who is ap- 
* pointing authority to be determined by Rules and 
not by service contract — President of India is 
not appointing authority in such cases. See Ibid, 
Art. 311 (1). (1961) 3 Fac LR 344 (Cal). 

Art. 299 — Government servant — Formal 

eonfraet — Necessity, 


servant does not require a formal document ii> 
writing as prescribed by Art. 299 of the Cons- 
titution. The expression ‘Contract' in Art. 299 
applies only to commercial contracts and not 
to contracts of employment of Government ser- 
vants. In the case of covenanted servants and 
in a very small number of cases there is em- 
ployment on special terms. AIR 1937 Bom 449 
and AIR 1953 Cal 319, Dissent, from 1960 Pat 
LR 254: (1961) 1 Lab LJ 196: ILR 39 Pat 811: 
(1960) 1 Fac LR 138: 1960 BLJR 312: AIR 1960 
Pat 366 (369) (Pt B) (Prs 7, 8) (DB). 

Art. 299 — Contract of sendee — ‘Employ- 
ment and 'appointment' — Distinction See 
Ibid, Art. 16. AIR 1957 Pat 617. 

Art. 299 — Scope. 

W hen a Government ofTers a job to a person, 
and the latter accepts it or when a person applies 
lor a job and the Government agrees to appoint 
him on that job, there comes into existence a 
sort ol agreement between the Government on 
one hand and the person concerned on the other 
hut it is doubtful whether such an agreement 
would come within the purview of the term "con- 
tract ' used in Art. 299. The operation of Art. 
299 is limited to contracts relating to property, 
etc., and in case of persons who join regular 
service of the Union or a State it is not neces- 
sary at all that they should enter into any kind' 
of contract. The object of a contract is to re- 
gulate the mutual rights and duties of the parties 
and as regards persons who are in regular ser- 
vice of a Union or a Slate their rights and duties 
are laid down in the Constitution and the rules 
ol service framed by the Government under the 
powers given to them by the Constitution. ILR 
(1953) Patiala 588: AIR 1953 Pepsu 196 (199) 
(Pt C) (Pr 5). 


The origin of Government servant is contractual. 
There is an ofTer and acceptance in every ease. 
Once appointed, however, the Government servant 
acquires a status and his rights and obligations 
are no longer determined bv consent of both 
parties, blit bv Statutory Rules framed and al- 
tered unilaterally bv the Government. The Cons- 
titution framers never intended that there must 
be a formal contract of emplovment in the rase 
of every Government servant and surh formal 
contract must complv with the formalities pros- 
eribed bv Art. 299 of the Constitution. The word 
'contract' in Art 299 must he given a restricted 
meaning so as to leave out the ease of Govern- 
ment employees. AIR 1937 Rom 449: AIR 1953 Cal 
319. Dissented from: AIR 1953 Pepsu 196 & Obser- 
vation of Vivian Rose, J. in his dissenting judg- 
ment in AIR 1958 SC 36. Rel on (19591 1 Lab 
LJ 128: ILR (1960) 1 Cal 136 : 62 Cal WN 622: 
(1958) 1 Cal LJ 175: AIR 1958 Cal 551 (553 to 
556) (Pt D) (Prs 11, 13). 

Art. 299 — Service agreement of the person 

not in conformitv with requirements of S. 175 (3) 
of Government of India Act or Art. 299 of Cons- 
titution — Not a servant of Union of India — 
Art 311 (2) not applicable See Ibid, Art 311(2) 
AIR 1953 Cal 319. 

Art. 299 — Applicability — Appointment of 

Government servants — ‘Contract’ — Meaning of. 

The expression ‘contract’ in Art. 299 of the 
Constitution and in S. 175 (3) of the Government 
of India Act must he given a restricted meaning 
so as to exclude the case of Government servants 
whose emplovment though originating in contract 
is regulated after appointment by statutory rules 
and regulations not by contract. AIR 1958 SG 
36, Rel. on. The employment of a Government 


13. Immunities in favour of the President, Gover- 
' nor or Rajpramukh. 

Arts. 299 and 300 — Contract between contra- 
ctor and Union of India but entered into in 
name of President of India — Arbitrator by mis- 
take passing award against President — Mistake 
held could he corrected by Court under S. 15. 
See Arbitration Act (1940),' S 15 AIR 1964 Cal 
91. 

Art. 299 — Government contract in the name 

of President as required by Art. 299 (2) of the- 
Constitution — Dispute referred to arbitration — - 
Counter statement of facts •filed by Union ot 
India — Everbody proceeding on basis that the 
liability, if any, was that of the Union — • Arbi- 
trator making award against President — Held* 
what the arbitrator really meant was to make- 
the Union liable — There was obvious error in 
award in directing President to pay amount — 
Court had power under S. 15 to correct such- 
an error in award See Arbitration Act (1940), 
S. 15. AIR 1963 Cal 307. 


Arts. 299 (2), 300 and 361 (1), Proviso 2 — 

icopc. 

In suits maintainable against the State, the 
► tale is impleaded as a party therein in accor- 
[ance with Art. 300 of the Constitution of I nc " a - 
he article when read with Art. 299 (2) of the 
Constitution, which does create certain immuni- 
ies in favour of the President, the Governor and 
tie Ra jpramukh, suggests that the framers of the 
Constitution did not intend to create any im- 
lunity in favour of the State from any conse- 
uential proceeding against it in a suit wherein 
le State is a party and which is maintainab e i 

iw against it- 
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Article 300 read with the second proviso to 
Art, 301 (1) makes it clear that the Govern- 

nicn ! a Slid 0 may he sued even in respect of 
official acts in certain circumstances ILR 33 
Pat 003: 1054 Cr LJ 1953: AIR 1954 Pat 513 
(521, 524) (Pt C) (Prs 20, 27, 39) (DR). 

ARTICLE 300 
SYNOPSIS 

(Constitution of India, Art. 300) 

(1) Scope, object and applicability. 

(2) In what cases suit will be against Gov- 

__ ernment — General principles. 

(a) Maintainability of suit. 

( b ) Vicarious liability. 

(e) Suit against new Slate. 

(d) Principal and agent. 

(e) Extent of Slate liability. 

(3) Suit oil contracts. 

(4) Suit on torts. 

• • 

(5) Act of State. 

(0) “Can sue or be sued”. 

(7) Writ proceedings. 

(8) Contempt of Court. 

(9) Proceedings pending at commencement of 
the Constitution. 

(10) States. 

(11) Personal exemption of President or Gov- 
ernor. 

(12) Stale as Juristic person. 

(13) Crown, when bound by statute. 

(14) Duly of the executive to obey the law. 

(15) Suit against the railway. 

(1G) Local jurisdiction. 

1. Scope, object and applicability. 

® Art, 300 (I) — Scope — Suits by or against 
Government. 

Article 3uU (1), of the Constitution consists of 
three parts. The first part, deals with the ques- 
tion about the lorm and the cause-title for a suit 
intended to be filed bv or against the Government 
of India, or the Government of a State. The 
second part provides, inter alia, that a State may 
sue or be sued in relation to its affairs in cases 
like those in which a corresponding Province 
might have sued or been sued if the Constitution 
had not been enacted. In other words, when a 
question arises as to whether suit can be filed 
against Government of a State, the enquiry has 
to be: could such a suit have been filed against 
a corresponding Province if tile Constitution had 
not been passed ? The third part of the article 
provides that it would be competent to the Par- 
liament or the Legislature of a Slate to make 
appropriate provisions in regard to the topic 
co\cred by Art. 300 (1). But when no such law 
has been passed by the Government concerned, 
the liability o| the Go\ernment concerned would 
have to be determined bv the second part as men- 
tioned above. Kasluri Lai Ralia Ram Jain v 
Stale of U. I\, 1965 (2) Crl LJ 144: ILR (1965) 

2 All 175: (1905) 1 SCWK 995: (1965) 2 SCJ 318: 
(1905) 2 Mad LJ (SC) 15: (1905) 2 Andh \YR 
(SC) 15: 1965 Mad LJ (Cri) 571: (1905) 1 SCA 
809: AIR 1905 SC 1039 (1040) (Pt B) (Pr 14). 

® Art. 300 — Contract by Government of 
Vindhya Pradesh a Part C State — Suit against 
Government — Form of — Proper defendant was 
State of \ indhya Pradesh and not Union of India 
as S. 79 (a) C. P. C. did not apply to a Part C 


State. See C. P. Code (1908), S 79. (1961) 2 

SCJ 549: AIR 1902 SC 145. 

Art. 300 — ■ State's liability for own acts or 
acts ol its officers — Liabilities of the Govern- 
ment of India were the same as those of East 
india Company. See C. P. Code (1908), S. 79 

AIR 1957 Cal 017 (DR). 

Art. 300 — 1 he Stale in India claims no 
exemption from lialnlitiv to be sued in its own 
Courts when the cause of action arises, either in 
( on tract or tort against a State Railway 
See Letters Patent (Cal) Cl. 12. 90 Cal LJ 25: 

AIR 1953 Cal 1. 

-Art. 300 — Applicability — Applies to pro- 
ceedings by way of suit against the State or the 
l nion of India — Does not apply to contempt 
proceedings against the State. ILR (1953) 1 Cal 
3oo: ,)(i Cal \\ N 387: 1953 Cri LJ 130: AIR 1952 
£?' 919 (921 ’ 922 ’ 92(i < *27) (I*t A) (Prs 5. 0. 28, 

. Art. 300 — Right of suit against Stale — Sove- 
reign acts — Government of India Act (1858). S. 
b.> — Government of India Act (1915), S 32- 
Government of India Act (1935), S. 170. 

\\ hen Crown took over the Government of 
India from the hands of the East India Company, 
it was provided bv S. 05 of the Government of 
India Act, 1858, that every person shall have the 
same remedies against the Secretary of State in 
Council as be might have had against the East 
India Company, it the Government of India Act, 
1858. had not been passed. This provision was 
reproduced in S. 32 of the Government of India 
AcL 1915 and the Government of India Act of 
1935, also mentioned that position mutatis muta- 
ndis, and the present Constitution makes no 
departure therefrom. The doctrine of immu- 
nity of the Sovereign bad been extended to the 
India (a in respect ol its Sovereign acts' 

I he Last India Company was held not to be 
liable tor acts done bv the Company or its ser- 
vants, in the exercise ot its sovereign powers', and, 
consequently, the Company’s successor, which was 
the Secretary ot State for some time and the 
Indian l nion. ot the States subsequently, is enti- 
tled to the same privilege 20 Cut LT 392: AIR 
1901 Orissa 124 (127, 128) (Pt R) (Pr 5) (DR). 

Art. 300 — S. 70 of Contract Act — Supply of 
bard coke by plaintiff to Military Department of 
Government of India — Supply rejected as bcin" 
not up to specification — Direction as to its dis" 
posal given bv Deputy Coal Commissioner • — • 
Suit by plaintiff to recover price is governed not 
bv S. 70. Contract Act. but bv Hr 8 and 10- \ 
Colliery Control Order, 1915 — IVame of suit — 
Suit brought against Union of India is not com- 
petent See Contract Act (1872) S. 70. AIR 1959 

I il 1 tn/, 

Art. 300 Liability of Crown for acts of its 
servants — Present position in India — Immunity 
ot State for tortious acts — Exceptions to — 
See I oi ls. AIR 1954 Pat 513. 

Art. 309 — Scope. See Ibid, Art *>qn /*>\ 

1954 Crl LJ 1593: AIR 1954 Pat 513 (DR). 

• Art - 300 — , Slop.- - Suits by or a"alnsl 

Government — Maintainability. 

I he Government can sue and be sued in Courts 
ol law in the same wav as ordinary persons 
sue and are sued, although there may in certain 
cases he limitations and reservations or excep- 
tions specifically provided bv the legislature 
Art 300 of the Constitution contains the tegai 
authority lor the Government of India or the 
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Government of any State to sue or be sued. 
Stale of Punjab v. Okara Buyers Syndicate, Ltd. 

60 Pun] LR 546: ILR (1958) Puni 2201: AIR 
1958 Pun] 456 (457) (Pt B) (Pr 7) (FB). 

Art. 300 — Stale or Government — If person 

— Capacity of State to sue and be sued — It 


is true that the State is capable of suing and 
being sued but that is not because the State is 
a person but because Art. 300 of the Constitu- 
tion has made an express provision in that behalf. 
See Ibid, Art. 14. AIR 1957 Pun] 150 (DB). 


Art. 300 — Suits against Government — Main- 
tainability — Part B States — Position in United 
State of Rajasthan including Kotah State 


India Act, 
East India 
lay under 
the Crown 
an Indian 


Rajasthan Administration Ordinance (I of 1948), 
S. 17 — Hidayat Gair Mansookh Shuda Seege 
Diwani (Kotah) Hidayat No. 22 (as amended in 
1947). 

Under Art. 300, the position of the States which 
formed part of British India before Indepen- 
dence and that of the Union of India remained the 
same as it was under S. 176 of the Government 
of India Act, 1935, S. 32 of the Government of 
India Act, 1919 and S. 65 of the Government of 

1858. Suits could be filed against the 
Company in matters in which no suit 
the Common Law of England against 
The position, in this connection, of 
State, however, is different for the 
reason that S. 176 of the Government of India 
Act, 1935 and the corresponding sections of the 
earlier Government of India Acts did not apply 
to them. The United Slate of Rajasthan could 
sue and be sued under Art. 300. Thus the posi- 
tion of the State of Rajasthan to sue and be 
sued cannot be determined on the basis ot the 
position of the East India 
year 1858. AIR 1957 Raj 
with properly in the light 

it. 

A Sovereign Stale cannot be sued in its own 
Courts or in any other without its consent, but it 
may waive this privilege. S. 17 of Rajasthan Admi- 
nistration Ordinance No. 1 of 1948, contains a 
specific provision about the consent ot the l ni- 
ted Slate of Rajasthan for being sued in its own 
courts. In this provision, unlike Art. 300, no 
limitation whatsoever has been provided as re- 
gards the nature of the suits which might be 
brought against the Stale. 

After the repeal of Hidayat 22. and the sub- 
stitution of a new provision in 1947, suits could 
be tiled against the Kotah State or its depart- 
ments after serving a notice under S. 80 ot the 
Civil Procedure Code without obtaining permis- 
sion of the Darbar. The laws in force in Kotah 
State were continued by S. 3 ot Rajasthan Ordi- 
nance No. 1 of 1948. By the provision of S. 17 
of Ordinance No. 1 of 1948 the same position was 
reiterated and extended throughout the territor- 
ies of the United Slate of Rajathan. 1960 Raj LW 
225: ILR (1900) 10 Raj 784: AIR 1961 Raj 64 
(67, 68, 69) (Pt A) (Pr 12) (DB). 


Company before the 
305 held not dealt 
of law applicable to 


Ait 300 — Suit against State Government 


for wrongful ael of Government servant Par- 


\ 


tics — Government servant need not be implead- 
ed where no relief is sought against him. 

In a suit against the State Government for 
compensation for wrongtul detention, it is not 
necessary to implead as a party the Government 
servant under whose orders the plaintilT was 
detained when no relief is sought against him. It 
is open to the plaintiff to sue the servant and 
the master both or only one of them. 1960 Raj 
LW 225: ILR (1960) 10 Raj 784: AIR 1961 Raj 
64 (69) (Pt B) (Pr 13) (DB). 


2. In what cases suit will lie against Govern- 
ment — General principles. 

(a) Maintainability of suit, 

(b) Vicarious liability. 

(c) Suit against new State. 

(d) Principal and agent. 

(e) Extent of State liability. 

2. In what cases suit will lie against Government' 

— General principles 

• Art. 300 — Regulations — Contravention 

of — Right of action in Court — Executive orders 
passed after enquiry — Variation of — Effect — 
Birth date fixed for service book — Not a date 


for all departments. See Travancore Service Regu- 
lations. AIR 1958 Ker 1 (FB). 

2 (a). Maintainability of suit. 

Art. 300 — Suit against Union of India — Main- 
tainability — C. P. C. (1908), S. 9 — Government 
of India Act (1935), S. 176 — Government of India 


Act (1915), S. 32. 

The Union of India is liable to be sued for 
all acts arising out of breaches of the Municipal 
law in Hie same way as a private individual. Case 
law discussed. 

In this view, the Union of India can be sued 
for conversion of a large quantity of earth dug 
and removed from the land belonging to the 
plaintiff and laid on the railway track. ILR (1951) 
3 Assam 279: AIR 1952 Assam 141 (145) (Pt D) 
(Pr 26) (DB). 


Arts. 300 & 311 — Civil sonant — Wrong- 
ful dismissal from service — Suit for damages- 
against Government — Maintainable — Measure 


of damages. 

A Civil servant wrongly dismissed from 
service in breach of S. 240 (3) of the Govern- 
ment of India Act. 1935, or Art. 311 (2) of the 
Constitution of India is entitled to maintain a 

suit for damages for wrongful dismissal. The 
measure of damages is the loss suffered by 
reason of such dismissal. AIR 1958 Cal 407, Rej. 
on AIR 1962 Cal 349 (359, 360) (Pt C) (Prs 
36). 

Arts. 300 (1) and 310 — Suit by member of 


Armed Services against termination of service 
Maintainability. See Patiala State Forces Re- 
gulation (1930), Regulation 39. ILR (196a) l 
Punj 752: 67 Punj LR 504: 1965 Cur LJ 269. 


Arts. 300 and 310 (1) — Suit by railway ser- 


vant against Union of India for arrears of salary 
— Maintainability — Railway Establishment Code,. 
Vol. I, Form No. 1 in Appendix 24 and ' ol. ih 
Paragraph 2003, Item 24. 

The plainlifT, a railway employee, held the 
substantive post of a station master in Gram: 11 . 
Subsequently, though the plaintiff was selected 
a Station Master Grade IV on a higher scale ol 
pay he was not promoted to that P°st- P * 

his representation to the higher authorities the 
scales of pay of the various grades w re revised 
and the old employees were required to c\c 
their option within a prescribed 1,m< : C !^ ncw 
retain the existing scales or to come m t 
scales. The plaintilT opted provisionallv tor tnc 
new scales pending the decision of his rep» s 
talions. The plaintilT was promoted to 
and he continued to draw his sal. > 
grade under the old scale. Subsequently, on d. 

srsjtr nSiS, 1 s 

sa re-'",, sajirs-isi tr-ssfe 


CONSTITUTION OF INDIA ( 1950 ), Art. 300 , Note 2 (b) 


to Grade V and also claimed a certain amount 
representing the diiTerence between the two 
scales. 

Held, on tacts (i) that the option exercised by 
the plain t i IT was to be treated either as provision- 
al or in view of paragraph 2 (c) of the circular 
he should be deemed to have retained the exist- 
ing scales of pay. 

(ii) that the combined etrect of item 24 of para- 
graph 2003 (Vol. II, Railway Establishment Code, 
Second Reprint) read with Form No. 1 in ap- 
pendix 21 to Vol. I of that Code, when applied to 
the case of the plaintiff would be that he was 
entitled during the relevant period to the old 

scale of pay of the Station Master of the Fifth 
Grade. 

(iii) That as the plaintill must be deemed to 
have been placed in the old scales, he was en- 
titled to draw pay in that scale, and on the 
authority of 1954 SCJ 300: AIR 1954 SC 245, 
Abdul Majids case, the suit, so far as the relief 
ot arrears ol salary was concerned, was maintain- 
able. AIR 1955 Fun j 122, Dist AIR 1901 Punl 
329 (330, 331) (Pi A) (Prs 7 to 9). 
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vant 


2 (b). Vicarious liability. 

Art. 300 — I options act of Government scr- 
Yicarioii.s liability of the State — Acts 


done in purported exercise of delegated autho- 
Hty — Slate cannot be held liable for acts of the 
servant concerned. 

Where a Government servant acts in the dis- 
charge ol his statutory duties or in exercise of 
delegated sovereign power, I he State is not vicari- 
ously liable for any loss caused to the subject 
resulting from the servant concerned s miscon- 
duct or negligence. 

I his would be so even where t lie servant con- 
cerned abuses powers vested in him for the sim- 
ple reason that abuse of power does not mean ab- 
sence ot power. Abuse ol power resulting in any 
injury to any person is certainly actionable as 
it results in withdrawal of any immunity conferred 
by law from the person guilt v of such abuse. 
Rut action lor such an act shall be against the 
olTicer concerned personally. 

The Station Officer, in the instant case, who 
seized the plaintill respondent’s goods acted in 
I he discharge ol bis statutory duly. Therefore, 
the Stale was not liable vicariously, for any loss 
to the plaint ill's resulting from Station Officer’s 
misconduct or negligence or misconduct of other 
State official or otficials. AIR 1902 SC 933, Dist. 
C. A. No. 105 of 1903 Dated 20 9-1904 (SC), Foil 
(1801) 4 I ICR App. 1, Ref. 1905 All LJ 823. 


Arts. 300, 205 and 31 (1) — Illegal seizure of 
execution of certificate under S. 40 (2), 
— it is wrongful deprivation of properly 
of attaching officer not empowered by 
meaning of expression ‘‘levy and col- 


goods in 
I. T. Act 
— Action 

law within _ p . 

lection” in Art. 205 — Immunity of Government 
for acts of subordinates in exercise of sovereign 
powers is not a dogma and lias to be considered 
on facts of each case. 

W here in execution of a certificate under S. 40 
(2) Income Tax Act, goods of the assesscc in 

posM-> mm, o) a pledgee are attached by the Re- 
venue Officer under Ss. 150 and 151 of the Bombay 
Land Revenue (’ode the Revenue Otliccr acts in 
cxce.vs ol his authority and the attachment is 

illegal and not merely irregular. 

"hen the goods arc damaged while in the cus- 
todv ol the Government and the pledgee files a 
suit against the revenue officers in their olfieial 
as well as private capacities, for recovery of 

amount due lrom the pledgor which he could not 


recover due to illegal action of the officers the 
gravamen of the charge is illegal action of the 
defendants and riot negligence by them. Cause 
° * ,on ,s no * supplied by decay caused to 
goods when in Government custody hut upon 
illegal seizure. In such a case question of special 
authorisation to Revenue Officer or subsequent 
iatificalion by higher officers would not arise 
because the revenue officers had acted for the 
benefit of Government. 

When the conduct of Government servants in 
he discharge of Governmental functions was ques- 
tionable, the Government could not be held liable 
unless it was established that those acts had been 
done under the orders of the Government or had 
been subsequently adopted and ratified by it 
I be question of ratification arises only when 
Government is sought to be held liable for tort 
committed by its servants in the discharge of 
sovereign functions. If the act is ratified, the 

Government becomes liable notwithstanding that 

\IR ;i i!i£> a Vn , o.?o dl o C, i arRC I ? 1 soverei « n functions. 

AIR 1944* FC 4L l I)islinguished. 191j ^ 434 ^ 

I he action taken bv the Revenue Officer in 
seizing the goods was not empowered by law 
wi hui the meaning of the expression “lew and 
codec l.on in Art. 265. It is on that ground also 
that the act was illegal. At the same time in 
Mew ol I he fact that the Revenue Officer was exer- 
cising delegated authority, he cannot he taken to 
he d.ung an act in the discharge of his statutory 

1 i ICS 4* r, ^ ,ioiu and AIR 1950 Ml ‘>0f> 
and AIR 1956 All 75 and AIR 1901 Madh Pra 
310, Distinguished. 

The acts of levying of a tax and its recovery 
are acts done in the exercise of sovereign lunc- 

. ” ie sanie •inie, the provisions of Article 

ol ,he Constitution of India which lays down 
that no tax shall be levied or collected except bv 
authority of law or the provisions of Article 31 
il) which lay down that no person shall he de- 
prived ol his properly save bv the authority of 
aw. cannot be ignored. Rut in the present case, 
the Revenue Oflicer has proceeded to levy and 
recover the tax without any authority and in 
lad beyond the authority. The immunity of the 
Male in respect of acts done by its subordinates 
in the exercise ol sovereign powers cannot lie 
considered as a dogma or a mantra and will have 
lo be considered on the facts of each case The 
a. t «s purported to he done under the authority 
ot 8s. l.)0 and l.>4 ol the Land Revenue Code, hut 
d is found that the act is not only illegal but 
unconstitutional. ILR 5 Mad 273, Relied on • 

(Mill decreed against the t’nion of India and the 
Collector, Mamlaldar and the Circle Officer in 

their oil icial capacity and not in their private 

capacity) 67 Rom LR 824 : AIR I960 R om 134 0 4(1 
141. 143, 145) (Ft A) (Prs 8 to 10, 14). ( ° 

Art. 300 — Public servant acting within the 
scope ot Ins authority receiving niwmniv « 

embezzling money - Lloblll.y "of^e /„ P f”, 

iidiilent act of public servant — (T. C. Revenue Re 
co very Act (7 ot 1951), S. 4). 15t 

Where the Provcrthicar acting within the scone 

S - ' T - Revenue 

m,<ic by the plnimiff and la,,.? 

mom \ . I he Map cannot plead that the payment 
is not valid so long as it is not alleged or n.Jv, i 
Jl ,j, t !l^‘ plaintill was a parly to such fr iu l It if 

(.1957) Kerala 31 : 1957 Ke, LT 193. « 

(DU) CU2:AIK 11,57 Kcr 40 (41) (1M RJ (IV 4) 


officers 


Art. 300 — Liability of Slate for acts of if* 
Seizure of logs of wood cut by plain- 
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CONSTITUTION OF INDIA (1950). Art. 300. Note 2 (b) 


lifT from the forest by officer — Order of Board 
of Revenue asking officer to return property to 
plaintiff. 

Held, on facts that so far as the seizure of 
logs cut lrom the village forest was concerned, it 
was perfectly in pursuance of the statutory provi- 
sions. But the moment the order fining the 
plain ti IT and confiscating the timber was set 
aside by the Board of Revenue with express 
direction to return the timber there was hardly 
anything tell to be performed by the revenue 
authorities under any statutory provisions. The 
refusal to return or the inaction on I he part of 
the revenue authorities in the matter of returning 
the timber was not under any statutory powers. 
It was thus a simple case where the State would 
be deemed to have held the property through its 
officers lor the benefits of the plaintiff and the 
suit to claim the same being in the nature of an 
action in detenue based upon its wrongful de- 
tention. It was certainly not an action for wrong- 
ful conversion. AIR 1958 SC 274, Rel. on ILR 
(1962) Madh Pra 710: 1963 MPLJ 136 : 1963 Jab 
LJ 311: AIR 1963 Madh Pra 174 (175, 176) 
(Pr 6) (DB). 

: Art. 300 — Tort by Government servant — 

Servant discharging duty imposed by law — Go- 
vernment not liable. 

The Sub-divisional Officer starting proceedings 
against a proprietor for illegal cutting of trees on 
his land under Rr. 5 and 9 framed by the Slate 
Government under S. 202 of the C. P. Land 
Revenue Act (II of 1917) exercises statutory 
powers and duties imposed on him by the legis- 
lature, and the Government is not liable for tort 
committed by such officer in the course of such 
du tv 1961 MPC 267 : 1961 MPLJ 456 : 1961 Jab 
LJ 601 : AIR 1961 Madh Pra 316 (317, 320) (PtA) 
(Prs 9, 20) (DB). 

Art. 300 — Liability of State for acts of its 

servants — State claiming immunity from liability 
on ground that act was done in performance of 
sovereign function — Pleading and proof — Ab- 
sence of — Effect. See Tort. AIR 1960 Mys 

099 


Art. 300 — Liability of Government for negli- 

genee of its servants — (Tort — Master and Ser- 
vant — Vicarious liability) — (Banker and cus- 
tomer) — (C. P. Code (1908), S. 9 ) — (Bihar and 
Orissa Local Self Government Act (III of 1835), 
S. 138 — Rules under — Rr. 22. 23, 25, 27, 38, 

40). 

The treasury had issued the cheque-hook on 
the basis of a forged requisition form; the treasury 
had also received a forged memorandum conveying 
the intimation that this new cheque-book had 
been brought into use on 18th October, 1944 and 
further the treasury had made payments on the 
basis of certain cheques, bearing forged signa- 
tures ol the chairman and a member of the Fin- 
ance Committee of the District Board. All the 
payments under these forged cheques were made 
because of negligence and want of proper care 
on the part of the officers of the treasury as they 
failed to compare the signature of the Chairman, 
appearing either on the red requisition form or 
on the cheques, with the specimen signature of 
the Chairman kept in the custody of the Ac- 
countant of the treasury. 

Held, that when the duty to be performed is 
imposed by law, and not by the will of the 
employer, the employer is not liable for the 
wrong done by the agent in such employment. In 
*he present case the officers of the treasury 
•were performing duties imposed upon them by law 


and not by the will of their employer Powers 
and duties, which are fixed by law| are govern- 
mental and not commercial and acts done in the 
exercise of these powers, or in the purported ful- 
filment of those duties are not within the rule 
of vicarious liability. The State could not be 
said to be engaged in the conduct of a business or 
commercial undertaking as though the State was 
conducting a sort of business of banking in open- 
ing treasuries. It was impossible to hold that 
the State was engaged in an undertaking which 
was of a character of private business and it was 
liable for damages as the act of negligence was 
committed by its servants in the course of em- 
ployment and in the discharge of duties which 
were incidental to the conduct of a private busi- 
ness. Case-law discussed. 1954 BLJR 603: AIR 
1954 Pnt 529 (533, 534, 536, 538, 539) (Pi C) 

(Prs 17, 23, 33, 41, 44 to 46) (DB). 

• -Art. 300 — Liability of State for tortious 

act of its servant — Suit against Union of India 
for tort of military driver — Tort committed 
while transporting coal to Army General Head- 
quarters — Suit maintainable. AIR 1961 Punj 
336 (FB) and AIR 1957 Raj 305, Rel. on; AIR 
1959 Punj 39, Disting — Government’s immunity 
from actions in respect of acts of its servants is 
limited to cases involving Acts of State. Union 
of India v. Jasso, 64 Punj LR 318: ILR (1962)1 
Punj 708 : AIR 1962 Punj 315 (317, 318) (Prs 6, 
8) (FB). 


• Art. 300 (1) — Liability of Stale for the 

tortious act of servants — Test. 

By virtue of Art. 300 and the corresponding 
provisions in the previous Constitution Acts 
since 1858, the liability of the State is exactly the 
same as that of the East India Company prior to 
J858 and there has been no change in the subs- 
tantive law relating to tortious liability of the 
State. The basis of the vicarious liability of the 
master is that he has absolute power and dis- 
cretion in the matter of employment and is able 
to get rid of his servant at wiil, and further that 
the servant acts, in the course of his employment, 
for the benefit of his master. Should it, therefore, 
appear that a servant employed by the State has 
acted for the benefit of the Stale and has in the 
process committed a tort, the State would be 
held liable to make good the damage. The State 
is not absolutely immune from liability. 


Where a truck belonging to the Public W orks 
department driven by the driver in the emplo>- 
nent of the Department struck against a motor 

the result of the negligent act tne 
the motor-cycle was seriously in- 


:vcle and as 
verson riding 
jured: 

Held, that 


his employer. although the State, 
mist shoulder the responsibililv lor his neff. ^ 
ict committed in the course of his employ 
ust as an ordinarv employer would. RuP ‘ . 
Cal u Ram Agganval v. Punjab State. ILK (iwi 1 
Punj 325: 63 Punj LR 231: (1961) 1 Lab 
40: AIR 1961 Punj 336 (337 to 340) (I rs 8, 

2) (FB). 

Negligent driving by mill- 

tat t .. n — 


u 

10 , 


Art. .300 — Tort 


^ driver while supplying locals to nii.itar.v per- 
min el on duty resulting in death of P‘' ss "i;j aIn . 
nit for damages against Union of India 

ainability. t 

Where os a result of rash an 

driver of a truck of the miniar.y » 

!he Union of India white he was in 

lililary duty in *uPP>y . ,2?“ fa the. -is knocked 
mncl on duty, the plaintu se 0 f action 

own and run over, there is no cause ol 


CONSTITUTION OF INDIA (1950). Art. 300, Note 2 (b) 


•gainst the Union of India for the tort of its 
servant. 5 Bom I ICR Appendix A. p. 1 , Rel on; 
ILR 40 Cal 391, Ref. 61 PunJ LR 30: ILR (i058) 
Pud.I 923: AIR 1959 PunJ 39. 

Art. 300 — Liability of State for acts of its 


public servants subsequently ratified. 

An act done for another by a person not as- 
suming to act for himself hut lor such other 

person, though without any precedent authority 
from the former, becomes the act of the principal, 
if subsequently ratified by him, and in that case 
the principal would he hound by the act, whether 
it lie for his detriment or his advantage, and 
whether it he founded on a tort or a contract, to 
the same extent as if it were done by his previous 
K authority. 

Again, the same principle would he applicable 
where acts, other than an act of State, are done 
by public servants for or in the name of their 
employer, the State, where such acts are ratified 
by subsequent approval, in much the same way 
as private transactions. 19G2 Raj LW 49: ILR 
(1901) 11 Raj 1133: AIR 1902 Raj 30 (40) (Pt B) 
(Prs 12, 13). 

Art. 300 — Suit against Government for com- 
pensation for act of Commissioner in ordering 
wrongful detention under delegated powers — 
Not maintainable — Maxim ‘Respondeat Superior’ 
— Law of Principal and Agent — Applicability — 
Rajasthan Public Safety Ordinance (IX of 1948), 
Ss. 3 (1), 43. 

Where the Commissioner acting under the 
Powers delegated under S. 43 of the Rajasthan 
Public Safety Ordinance. IX of 1948, issues 
warrants of arrest under S. 3 ( 1 ) against the 
plaintiff which action was subsequentlv approved 
by the State Government and the order of the 
Commissioner is found not to have been passed 
in good faith, a suit by the plaintiff for damages 
for false imprisonment does not lie against the 
State Government. The delegation of the power 
to the Commissioner under S. 43 did not make 
him an agent ol the Government in the ordinary 
sense of the term for the reason that the Com- 
missioner, after he was clothed with the powers 
to act under S. 3, had to exercise his own discre- 
tion in the matter. T he power delegated was a 
statutory one and in exercising that power, the 
CommiNsioner did not act as an agent ol the 
Government. 

The maxim Respondeat Superior' has no ap- 
plication, nor dries tin* ordinary law relating to 
principal and Agent, applv to such cases. What- 
ever wrong he does is his own and not that of 
his employer, the officer performing such a stat- 
utory dutv is not obeving anv command of the 
State, hut that ol the law.: AIR 1910 Mad 1157, 
and ILR 28 Bom 314 (325) and 10 Ind Gas 714 
(Bom), Toll. 

The Commissioner not being an agent of the 
Government, his act in ordering the detention of 
the plaintiff cannot he said to have been perform- 
ed on behalf of the Government, Government could 
not, therefore, ratify it even though it mav have 
approved of the* action of the Commissioner. 
AIR 1 95 1 SC 245, Disting. 1960 Raj LW 225: 
ILR (1900) 10 Raj 784: AIR 1901 Raj 04 (71, 72) 

(Pt E) ( Prs 21, 23, 32) (DB). . 

Art. 300 — Liability of State for acts of its 

servants — Act done in exercise of sovereign 
powers and acts done in conduct of undertakings 
whit h mav as well he carried on by private in- 
dividuals — Distinction — Death caused bv rash 
and negligent driving by Government employee — 
Liability of Government for damages — Law in 

[Vol. 4 ] Fn.D. 97(1). 
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England and India. See Tort — Vicarious Iia» 
bility. AIR 1957 Raj 305 (DB). 

2 (c). Suit against new State. 

® **00 ( 1 ) — Sen ice in former Wadhwan, 

State —Formation of Saurashtra State — All 
existing law in Wadhwan State continued til! 
repealed — No law repealing Dhara No. 29 of 
Svt. 2004 was passed by Saurashtra State— Rights, 
ot plaintiff were, therefore, carried over when 
Indian Republic was formed — As plaintiff be- 
came an Indian citizen, repudiation as an act of 
State was not possible — Covenant entered into 
respecting condition of services —Right of ser- 
vant under existing law not taken away — Com- 
pulsory retirement by Saurashtra State — Obliga- 
!;? n of Gie Buler passed to Saurashtra State — 
l.untiff appellant could enforce his right under 
the existing law — Suit maintainable Bholanath> 

Vn> °lr, S aurasht ra, 1955-1 Lab (SC) 355; 
AIR 1954 SC 080 (082) (Pr 13). 


• Arf * 300 — Contractual liabilities of coven- 
anting Dholpur State — Liabilities devolved on. 
United State ol Rajasthan and then on present 
State ot Rajasthan — Liabilities are enforceable 
in present State of Rajasthan See Ibid \rt °95 
AIR 1900 Raj 250 (FB). ' 

•Art. 300 — International Law — Suit for 


damages against new State lor torts committed bv 

lormer State which has ceased to exist Suit 

is not maintainable — (Torts) — (International 
Law). AIR 1924 PC 216 and AIR 1958 SC 816. 
Rel. on. 1900 Raj LW 132: ILR (1959) 9 Rat 
1277 : AIR I960 Raj 49 (50, 51, 55) (Pt A) (Prs 8 
9, 19) (DB). 1,1 1 ^ 

2 (d). Principal and Agent. 

- Art. 300 — Stale and Public Sen-ant — An- 

hty of S t a tcT * Un aul horised purchase - ^Tde 
U (Supp) 52 S 7. e Pnntipal - ,nd Acent - VJ62 •'<» 

ArlS ; 30 . 0, 299 7“ Government servant entering 
into contract on behalf of Government— Unnutho- 
rised provision inserted in contract — No ratifica- 
tion by Government — Provision is not binding 
on Government. 

paHk'ul u la u t' V .o en | “ P* rli ? uli,r sl;,lulc requires a 
he , ,'n <J»nem a sp, .die,] manner h> 

a,(1 Binding, it must he done in that 
ni.mnei and any violation o! the provisions of 

He irtv"’ 11 Th ender ] lh V ,Ct S - 0 <lo,, “ “"onforcea- 

in, I Hr. Government onlv when he is actinc in 
he discharge ol a certain dutv within the limits 
f his authority or it lie exceeds that authority 
vhen the Government, in fact or in law, direct 
*> or by implication, ratifies the excess As ,t,„ 
.Superintending Engineer had no authority fo bind 
lie Slate of Orissa lor the payment of sales tax 

J h itm * !rru tr “ d , musl 1,e hel<) 10 be 
. , ; , 3 b •>!/ and 8 Moo Ind Ann V>Q 

IC) .md AIR 1950 Mad 194: AIR 193(1 Lib 'ioV 

K‘-l. <«.; ILR 21, Cal 701 , PC | and A 19; . ^C 

-'•I' «nil AIR 11)22 All 324 and Ml! , 5 c , u 

and AIR I9aa SC 108, Oist (1901) 3 Orissa IB 
289: AIR 1902 Orissa 117 (121 , J ‘ 

(Prs 13, 14, 19) (OK). J| (l * A > 

' 300, 299 — Govern men I servant enter 

1112 into contract on behalf of Government - 7 
authorised provision inserted in contract — v ' 
rat'lieatioii bv Government - Provision is not 

maorb^, Vi7 mmcnl - Scc lljlli ' Arl - AIK 
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CONSTITUTION OF INDIA (1950), Art. 300, Note 2 (e) 


2 (e). Extent of State liability. 

Art. 300 — Liability of State — Extent of 

Illegal attachment by tahsildar — Government 
is not liable for tort — Officer effecting illegal 
attachment cannot be sued in his official capa- 
city. See Tort — Government Servant (1965) 1 
An WR 183: AIR 1965 Andh Pra 457 (DB). 

3. Suits on contracts. 

Art, 300 — Contracts by Government — 

Formal document — Necessity. 

Contracts by the Government may be embodied 
in formal documents and even if no formal do- 
cument is necessary, the correspondences embo- 
dying the contract must ex facie show that the 
contract was entered into by Government or on 
behalf of the Government. (1961) 3 Orissa JD 
289: AIR 1962 Orissa 117 (119) (Pt B) (Pr 8) 

(DB). 

Art. 300 — Contract between citizen and 

State — Realisation of contractual dues by State. 

For realisation of purely contractual dues from 
an individual with whom a State has entered in- 
<o contract, the State is in the same position as 
any other citizen in the State. Unless there is a 
statutory liability imposed by any Act or some 
other legislative sanction the dues to the State 
are to be governed by the same law as other con- 
tractual dues. ILR (1959) Cut 365. 

4. Suits on torts. 

• Art. 300 — Tortious acts committed by 

(public servants in course of employment and in 
exercise of statutory functions delegated to them 
by Government — State is immune from liability 
— Claim for damages held not sustainable. See 
Torts— Negligence. 1965 (2) Cri LJ 144: AIR 
1965 SC 1039. 

• Art. 300 — Tortious act by servant of State 

of Rajasthan — Act done in the course of em- 
ployment but not in connection with sovereign 
powers of State — Still the State like any other 
employer is vicariously liable. 

Where the driver of a jeep, owned and main- 
tained by the State of Rajasthan for the official 
use of the Collector of a district, drove it rashly 
and negligently, while bringing it back from the 
workshop after repairs and knocked down a ped- 
estrian and fatally injured him. 

Held, that the State can be made vicariously 
liable for the tortious act, like any other employ- 
er. The State of Rajasthan cannot escape liabi- 
lity so long as there is nothing to show’ that its 
predecessor, the Union of Rajasthan, as it was 
brought into existence by the last stage of in- 
tegration, just before the coming into effect of 
the Constitution, was not liable by any rule of 
positive enactment or by Common Law. State 
of Rajasthan v Mst Vidhvawati, (1963) 1 SCJ 
307: (1963) 1 Mad LJ (SC) 70: (1963) 1 Andh 
WR (SC) 70: 1962 Supp (2) SCR 989 : (1962)2 
SCA 362 : AIR 1962 SC 933 (935 to 940) (Prs 4 
lo 7, 9, 10, 14, 15). 

Art. 300 — Suit against State Government on 

4ort — Tortious act of Government or its ser- 
vants — Government cannot claim immunity. 

Government cannot claim sovereign immunity 
against liability for its own tortious acts or those 
of its servants and agents. The State, therefore, 
cannot claim that the requisitioning of a motor 
vehicle under the U. P. Requisition of Motor 
Vehicles Emergency Powers Act is an act of 
State for which it can claim sovereign immunity. 


AIK 1957 Raj 305, Rel. 

(235, 236) (Pt A) (Pr 8). 


on. Ain l»G2 AH 235 


n? T I# ? ult ?*?j nsf Government on tort 

— L. P- Requisition of Motor Vehicles Emergency 
Powers Act (U. P Act 27 of 1947), S. 9 and S. 3 

— Delegation of power — Officer requisitioning 
motor vehici^ under S. 3 in exercise of power 
delegated lo him under S. 9 — Tortious act of 
Government — Officer acts as its agent. 

A , n ° ffic * r r who requisitions a motor vehicle 
under S 3 of the U. P. Requisition of Motor 
Vehicles Emergency Powers Act, under the autho- 
ntv of an order passed by the State Government 
delegating its powers to him, acts on behalf of 
and for the benefit of Government and does not. 
for the purpose of tortious liabilitv, exercise any 
1 unctions imposed upon him by law but acts as 
an agent of the Government which will be liable 
h, s wrongful acts. AIR 1956 All 75 and AIR 
1932 All 575 and AIR 1950 All 206, Disting. AIR 
1962 All 233 (236, 237) (Pt B) (Pr 12). 


— Art. 300 — Suit against Government for fort 

of Its employees — Loss of property through 

negligence of officers In discharge of Iheir legal 

duty — Government not liable — Tort — Negli- 
gence. 


The Government is not liable for the negli- 
gence of its officers while acting in discharge of 
their legal duty. \\ here the property suspected to 
be stolen was seized bv the police officers and 
kept in their custody in the police Malkhana in 
the exercise of their statutory duty under the 
relevant provisions of the Cr. P. Code, the 
police officers were not acting as servants of 
the Government but were acting in the discharge 
ot their statutory duty and were not amenable 
to the control of the Government in the discharge 
of their duty, so that the Government, even 
though it is their employer, would not be liable 
for their negligence. AIR 1950 All 209: AIR 1956 
All 75, Foil; 1959 ALJ 845, Distinguished 1960 
All WR (HC) 394 : 1960 All LJ 529. 


Art, 300 — Suits on torls — Tortious act of 

Government servant ratified by Government — Suit 
for compensation against Government is maintain- 
able. 

The State Government, when it ratifies the ill- 
egal acts of its officers committed by them in 
excess of the powers conferred by the statute and 
in consequence reaps benefit therefrom, becomes 
liable for the acts of its officers and a suit for 
damages for tortious acts of those servants will 
lie against it. 26 Cut LT 605: (1960) 2 Orissa 
JD 353. 

Art. 300 — Vicarious liability — Principle of 

— How far applicable to State — State taking 
over management of plaintiff's estate under Bihar 
Act 21 of 1949 — Loss caused to plaintiff due 
to wilful default or gross negligence of estate 
manager — Slate held liable. See Master and 
Servant. AIR 1964 Pat 13. 

Art. 300 — Liability of Union of India to 

be sued in Tort — Central Excises and Salt Act 
(19441. S 40. 1958 Pat LR 139: 1958 BLJR 354: 

AIR 1958 Pal 439 (440, 441) (Prs 2 to 4) (DB). 

Art. 300 — Liability of State for acts of its 

servants — Death caused bv rash and negligent 
driving by Government employee — Liability of 
Government for damages. 1057 Raj L\» 404: 
ILR (1957) 7 Raj 773: AIR 1957 Raj 305. 

5. Act of State. 

Art. 300 — Act of State. See C. P. Code. 

(1908), S. 9. 1959 All LJ 845. 
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Art. 300 — Civil P. C. (1908), S. 9 — Act 

of State when justified. See Civil P C. (1908), 
S. 9. AIR 1953 Assam 116 (DB). 

Art. 300 — Act of State, liability for — Tres- 
pass by servants of State for Government pur- 
poses — Trespass accompanied by damage to 
property — Stale is liable for damages. See Civil 
P. C. (1908), S. 9. AIR 1953 Assam 116. 

Art. 300 — Act of State — Liability to be 
sued. See Civil P. C. (1908), S. 9. (1953) 55 Bom 
LR 746: AIR 1954 Bom 129 (DB). 

Art. 300 — Act of state — Formation of 
Stale of Travancore-Cochin was act of State 
but not formation of Kerala State — Plaintiff’s 
claim to annuity recognised by State of Travan- 
core-Cochin — Suit for such claim against 
Kerala State entertainable bv municipal Court 
See Ibid, Art. 3. AIR 1964 Ker 123 (I)B). 

Art. 300 — Act ot State — Law — Personal 
grant by ruler ot Nabha as a sovereign — It is 
law — Grant repudiated bv new Pepsu State — 
Repudiation is not act of State and is justiciable 
in municipal Courts— Act of State. ILK (1959) 
Punj 2341: .UK 1960 Punj 644 (645, 646) (Prs 4, 
6 ). 


6. ‘(.’an sue or be sued” 


Art. 300 


— 1 he expression “sue" includes 
execution proceedings. See Indian Independence 
Pakistan Court (Pending Proceedings) Act (19521, 

S. 3. AIK 1952 Assam 159 (166) (PI I)) (Pr 12) 
(DB). 

Art. 300 — ‘Person’ — Meaning — Includes 
Government — Suit against Rajasthan State 
Government lor tortious act ot Commissioner — 
Government can claim protection under S. 44 of 
Rajasthan Public Safety Ordinance, 1918 ( 9 of 
1918) as bar to suit it other conditions laid down 
in the Section are satisfied. See Public Safety — 
Rajasthan Public Safely Ordinance, 1918, S 44 
AIK 1961 Raj 64 (DB). 


7. Writ proceedings. 


Ails. 300 and 226 — Application for writ of 

certiorari by Union of India — Maintainability 
of. 


The words “sue or be sued" appearing in sec- 
tion 176, Government of India Act, 1935 have been 
held to have included proceeding in certiorari 
AIR 1950 SC 222 (236); 1950 SCJ 471; (1950) 2 
MLJ 703 (SC), Rel. on. 

The particular writ that a body like the Union 
of India can ask lor is of course limited to the 
very nature of things. It cannot for example ask 
for a writ in the nature of habeas corpus and 
possibly not for a writ of quo warranto. How- 
ever, it can ask for a writ in the nature of man- 
damus, prohibition or certiorari. Modern Legis- 
lation often confers rights and imposes liabilities 
upon the Government. As such, it cannot be de- 
nied the right to come up to the High Court for 
the enforcement thereof. 

This unfettered right to apply for certiorari 
existed in the Dominion ol India and can ap- 
propriately be invoked bv the Indian Union, un- 
der the power vested in it bv Art 300. AIR 1955 
Cal 581 (583, 584) (Pt B) (Prs 4, 6). 


Art. 

against 
view of 
directed 
Art. 226. 


300 — Petition for writ of mandamus 
Collector and Assistant Collector — In 
S. 79 C. P. ('., cannot be interpreted as 
against t lie Slate Government. See Ibid, 

AIR 1952 Him Pru 16. 


■ Arts. 300 and 226 — Art. 226 is not subject 

lo provisions of Art. 300. ILR (1953) Punj 472: 
AIR 1953 Punj 137 (144, 145) (Pt R) (Pr 30) 
(DB). 


8. Contempt ol Court. 

• Art. 300 — Scope — Disobedience of order 

of temporary injunction by State — Expression 
‘person’ in O. 39, R. 2 (3) is employed compre- 
hensively and not for excluding any defendant — • 
Can be proceeded against in contempt for dis- 
obedience of the order. State of Bihar v Rani 

Sonabati, 1960 Mad WN 818: (1960) 2 Ker LR 

681: 1961 SCD 173 : 1961 BLJR 285: (1961) 1 
SCA 399: (1961) 1 SCB 728: 1961 Pat LR (SC) 
26: ILR 40 Pat 216: AIR 1961 SC 221 (228 lo 230) 
(PI C) (Prs 26, 28, 29, 35, 36). 

Art. 300 — Article applies to proceedings by 

way of suit against the State or the Union of 

India — Cannot be extended to apply to con- 
tempt proceedings. See Contempt of Courts Act 
(1926), S. 2. (1952) 56 Cal WN 387: AIR 1932 
Cal 919 (DR). 

9. Proceedings pending at the commence- 
ment of the Constitution. 

Art. 300 (2) (b) — Substitution under — De- 
fence open to substituted Slate — Civil P. C. 
(1908), (>. 22, R. It) — Applicability. 

The principles, which hold good in the case 
of a party substituted under O. 22, R. 10, C. P. 
Code cannot apply to the case of a State, which 
has been substituted in its constitutional right. 
The provisions lor substitution contained in Art. 
300 ol the Constitution have been obviously made 
to cover those cases where the liability has been 
accepted by the succeeding State. It must be 
established that there is a right which can be- 
enforced against the succeeding State. If the right 
itself has lapsed, then the substitution will not 
revive the plaintiffs right. In such a case, the 
substitution takes place for enabling the substi- 
tuted State to resist the plaintilfs claim. ILR 
(1961) Bom 101: 62 Bom LR 735: AIK 1961 
Bom 11 (19) (Pt E) (Pr 15) (DB). 

Art. 300 — Agreement before partition on 
behalf of Governor-General in Council See Ibid, 
Art. 294 (»)). AIR 1955 NIC (Cal) 2912 (DB). 

Art. 300 — Suit against East Indian Railway 

in the name of Dominion' of India — In appeal 
arising out of suit name of Union of India subs- 
tituted due to constitutional changes — Special 
power of attorney executed in favour of B by 
General Manager, East Indian Railway — In view 
of specific provision in Arts. 294 and 300 of the 
Constitution, continuity of proceedings is not 
in any way afTected, in spite of the transfer of 
power from the Dominion of India to the Union 
of India. See Ibid. Art. 294 AIR 1956 Pat 511 
(DB). 

10. States. 

Arts. 300 and 295 (1) (b) and 294 (b) — 

Loss of goods bv Nizam State Railway — Suit 
for damages against then Hyderabad Government 
— Maintainability of suit — Union Government — 

Its liability as successor Government. ILR (1957) 
Andh Pra 320: AIR 1958 Andh Pra 394 (395, 396) 
(Prs 5, 6). 

Art. 300 — (Hyderabad) Suits Against Govern- 
ment Art (V of 1320 F), S. 3 — Validity. See 
(Hyderabad) Suits Against Government Act (V of 
1320 F), S. 3. AIR 1958 Andh Pra 315 (DR). 

Art. 300 — Companies Act, 1950, S. 43,3 

(e) — Application for winding up Tripura 
State Rank — Merger of State — Forma- 
tion of State into Union Territory — Ap- 
plication for winding up tiled by Tripura Adminis- 
tration — Competency. See Companies Ac) 
(1956), S. 433 (e). AIR 1959 Tri 41. 
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11. Personal exemption of President or 

Governor. 

Art. 300 — Arbitration Act (1940), S. 15 

- — Contract between contractor and Union of 
India but entered into in name of President of 
India — Arbitrator by mistake passing award 
against President — Mistake held could be 
corrected bv Court under S. 15. See Arbitration 
Act (1940), S. 15. AIR 1964 Cal 91. 

12. State as juristic person. 

• Art. 300 — Union and the States — Whe- 

ther constitutional or juristic entities. 

Under Article 300 of the Constitution, the 
Government of the Union and the Govern- 
ment of a State are enabled to sue and be 
sued in the name of Union of India and of the 
Government of the State, as the case may be. 
it would not, therefore, be improper to speak of 
the Union and the State as constitutional entities 
which have attributes defined by the Constitution. 
State of Punjab v. Okara Grain B livers Syndicate. 
Ltd, Okara. (1964) 5 SCR 307: (1964) 2 SCA451 
AIR 1964 SC 669 (679) (Pt B) (Pr 20). 

Art. 300 — Person — Includes OfTicer repre- 
senting Food Department of W. B. State Sec 
Municipalities — Calcutta Municipal Act (III of 
1 923) , S 386 (1) (a) 1955 Cri LJ 792: AIR 1955 

Cal 282 (DB). 

[Reversed on another point in AIR I960 SC 

1 355.3 

Art. 300 — “Person” — Meaning — Includes 

Government. See Public Safety — Rajasthan 
Public Safety Ordinance (9 of 1948), S. 44. AIR 

1961 Raj 64 (DB). 

Arts. 300, 1, 239, 298 — State of Vindhva Pra- 
desh is a legal entity capable of suing and being 
.sued. Sec Ibid, Art. 1. AIR 1956 V. P. 1. 

13. Crown, when bound by Statute. 

n# Art. 300 — State — Whether bound bv 

‘statute — English common law rule that Crown 
is not bound bv any statute — Whether applies 
to India after the Constitution — Calcutta Muni- 
cipal Act (3 of 1923), Ss. 386 (1) (a), 488 — 

Whether applies to Government — AIR 1955 Cal 
282, Reversed; ILR 25 Mad 457, Overruled. Direc- 
tor of Rationing and Distribution v. Corporation 
of Calcutta (1961) 1 SCR 158 : 1960 Cri LJ 
1684: 1960 Mad WN 797 : (1960) 2 Ker LR 656 : 
(1961) 1 SCJ 406: (1961) 1 Andh WR (SC) 88: 
(1961) 1 MLJ (SC) 88: 1961 Mad LJ (Cri) 225: 
(1961) 1 SCA 507: AIR 1960 SC 1355. 

• Art. 300 — Crown prerogative — Priority 

• of Crown debts — Common Law doctrine — 
Doctrine is not displaced bv S. 46 (2), Income-tax 
Act (1922) or R. 22, Sell. II of Bengal Public De 
mands Recovery Act. See Income-tax Act (1922), 
S. 46. AIR 1965 SC 1061. 

Art. 300 — Crown how far bound by Statute 

— Legal proceedings against. 

The Crown is not bound by a statute unless ex- 
pressly named or bound bv necessary implication. 
It is also a part of the common law that no pro- 
ceeding, civil or criminal, is maintainable against 
4he Crown in the ordinary Courts of law. 


1951 MWN 391 : (1951) 1 Mad LJ 709 : AIR 1901 
Mad 880 (881) (Pt B) (Pr 3) (DB). 

Art. 300 — S. 31 of Bill. Act 21 of 1949 — 

Person exercising rights under Statute is not liable 
unless it is proved that he acted unreasonably or 
negligently. Sec Bihar State Management ol 
Estates and Tenures Act (21 of 1949), Section 31, 
AIR 1964 Pat 13. 


14. Duty of the executive to obey the law. 

Art. 300 — Punjab Public Premises and 

Land (Eviction and Rent Recovery) Act (XXXI 
of 1959), Ss. 2 (3) and 4 — Government 
transferring premises to purchaser — Latter 
lo hold them as absolute owner — Premises can 
not be said to be public premises — Government 
cannot resume premises by reference to S. 4 — 
Purchaser cannot be evicted in exercise of exe- 
cutive power — Constitution of India. Arts. 162, 
299 and 300. AIR 1955 SC 549, Disting. See 
Houses and Rents — Punjab Public Premises and 
Land (Eviction and Rent Recovery) Act (XXXI ol 
1959), S. 2 (3). ILR (1965) 1 Punj 215. 


15. Suit against the railway. 


Art. 300 — Wrongful detention of goods by 

railway owned by Government -- Liability ol 
Government to return goods. Sec Torts — Wrong- 
ful detention. AIR 1958 Cal 183. 


Art. 300 — Amendment of cause title or ad- 
dition of party — Plaintiff describing defendant 
as Dominion of India through Governor-General 
of India — Notices under S. 77. Railways Act and 
S. 80. Civil P. C. served on G. I. P. and B. N. 
Railway Managers — Effect. See Civil P. C. 
(1908), S. 79. 1951 Nag LJ (Notes) 96. 


Art. 300 


— Suit against Railway administered 
by Government — Summons or notice of suit on 
whom to be served — East Indian Railway — 
Notice to be served on General Manager. See 
C P. Code (1908), S. 79. AIR 1956 Pat 511 (DB). 


Art. 300 


16. Local jurisdiction. 

— Civil P. C. (1908), S. 20 (a) 
— Carries on business — Application to Govern- 
ment — Running of railways — Is a business 
even in hands of Government — Profit motive 
not necessary — Principal place of railway 
ministration is place ot business for S. 20. 


ad 
See 


Civil P C. (1908), S. 20 (a). (1963) SCD 887. 

AIR 1963 SC 1681. 

Art. 300 — Territorial jurisdiction of High 

Courts — High Court cannot issue a writ against 


Union of India. See 

All 468 (DB). 

Art. 300 


Ibid, 


Art 226. AIR 1965 


jurisdiction of 
Cl. (12). AIR 

Art. 300 — 


-Suit against Government — 
Courts See Lettlers Patent 

1960 Cal 430 (DR). 

Suit for damages for loss of 
Allegation that Union ot 


Local 

(Cal) 

goods 

India 

India 


by railway •••■'« — - — — . p . 

carried on business in the name ot , 

Railway at Calcutta -Suit instituted without 

taining leave under Cl. 12 - M »' nta ‘ n B a R b ' “>-■ 
Letters Patent (Calcutta), Cl. 1~. (1958) 

LJ 67. 
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A, I. R. Commentaries Judicially Appreciated 

A. I. R. 1948 Patna 460 (462) (Pr. 9) |V 35C lfiilfn r 'i *t jmi. t 

JEatvs; 

v vu Procedure Code, 4th Edn. Vol. IE, because those learned commentators have 
“ my ! " m ” eS »» “» Position i» language wbiuh oansol b. b e tt«ri 


C0K8TTTDTI0R OF INDIA. 

nrf J..wifl 6 M I A n i P, ?» 1 /i < f ) i ( - Pr C 11) |AJ * R * Y 48 c X I— KrumaljwdI T.O -What Is 

pr°iLJted (in Ait. (1) ) ib begar and other similar forms of foroed labour. The 

l' R> Commentaries on the Constitution of India at page 885 define 'begar' as a 

eystem under whioh persons are pressed to oarry burdens for individuals or public or to 
perform other forme of menial servioe under compulsion”. 

1%1 M.P. 216 (219)(Pr. 11) [A.I.R. V 48 C 7Q]-Shriva S tam "In this 
connection, we mav refer to the following passage from the Constitution of India by 
Chitaley (Vol. 3). Art. 254, Note 17 (d) Pt. 6 : .» 

i t , V 5 ? AU ' 341 (345) (Pr. 33) [(S) A.I.R. V 43 C 126] (DB). — Desai J. — “Shri 
c ' noni ^ 0, ^ e un y authority in support of his contention that the right 

f iV8n to the Court to draw an adverse inference is equal to compelling the accused tc 
be a witness against himself. Wa notice that Chitaley in hie Commentary on Const!. 

tiuion, Vol. I, pp. 497-498, does not e«e any conflict between the provisions of Art 20 
(0) and those of 8. 342, Or. P. 0.” 

1956 J. &K. 1(10) (Pr. 34) [(S) A.I.R. V 43 Cl] (¥.B.)~Kilam /—"The 
learned author Chitaley in his luminous commentary on the Constitution has, after 
c.iscussing almost the whole ease law on the subject, enunciated some principles whioh 
I might give more or less in his own language. According to the learned author 
Uoinls from Note 8 (g) to Art. 21, p. 533 quoted.) 


CIY1L PEOCKDURE CODE, 1908, 

. . u S ' C ‘ 23 V 40 C 7] -[Touching the revlsionai jurisdiction of 

he High Court set out in S. 115, Civil P. C.] "A large number of cases have been 

collected id Edn. 4 of Chitaley & Rao's Code of Civil Procedure (Vol. I) whioh only 

serve to show that the High Courts have not always appreciated the limits of the 
Jurisdiction OGniorred by this section. M 

P. L D. 1965 (W P.) Lahore 590 (594, 595) (DB).—Sajjad Ahmad 
ihcre has been aconilict of judicial opinion on the question of the applicability of this 
section to decrees in appeals under the Letters Patent. The High Courts of Bombay, 
Punjab, Madhya Pradesh and Madras have beld that the section applies. The High 

n—iVv, took a contrary view (S>e Chitaley’s Commentary on S. 114 of the 
Civil P. C. headnote 1, at page 1507, Vol. II, 1983, Edition.) In a recent Full Bench 
decision reported in Jwala Prasad v. Jwala Bank Ltd., A. I. R. 1981 AU. 381, the 
Allahabad High Court has held that . . . and has overruled aD earlier decision to the 

contrary given by another Full Bench of the same Court reported in Mst. Abhilakhi v. 
Sada Nand, A. I. R. 1981 AH. 244.” 


1965 All. 527 (531) (Pr. 28) [A. I. R. V 52 C I 48 i — wun, j. — wr . enj 
Lul (mpta pointed out that the Court dealing with the matter in April 1947 was a 
MunsiJ. 1 he present suit was tried by a Civil Judge. The valuation of the suit was 
Ks. oS.OUO. 1 lie Munoif had no jurisdiction to try the present suit. Under S. 11, 
f . 1. C., tho ( ourt trying the former suit should have been competent to try the 
subsequent suit itself. (See Chitaley ’r Commentary on the Codo of Civil Procedure 
Volume 1, Page 415). (Now eeo 1903 (7th Edn.) pp. 379, 380).” 


1955 Punj. 494 (496) {A.I.R. C 157 Pr 7| —Shan.sher Bahadur J.—' "The 
words, for any other eubetontia] cause' (in O. 41, R. 27 (b)) must be read ttitb the 
word requireo' in the beginning of tbs sentence and nesd not be conatrusd in the 

narrow Dense eupgerted by the doctrine c* ejuedem generic BsforencQ may be 

*nvle to UbiUley’B CcmujvoUr?/ on the <4ode o( *)ty\ VropadoTu, Yol, IT, p*gs 

fYeb *} v, r>.\ 
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A. I. R. COMMENTARIES JUDICIALLY APPRECIATED 


1965 Punj * 166 < 168 ) (Pr. 7) [A. I. R. V 52 C 55 ]— Shamsher Bahadur J.— 

Mr. S. L. Puri hag further contended that 0. 21, R. 15 is not concerned with 
disputes inter so the decree. holders and hag relied on a passage in Chitaley *6 Code of 

Civil Procedure Yol. Ill, 7th edition, at page 2820. It is thus stated that " 

(Contention accepted.) 


1965 Kerala 104 (105) (Pr. 3) S. T'clu Pillai J. — 1 The rights inter so 

(| t rival purchasers in sales in execution of decrees on mortgages, have been the subject 

of consideration in several decided caseg. The result of these has been summarised 

as follows in A. T. R. Commentaries on Civil Procedure Code, Yol. 3, 1057 (6th) Edn. 

Id 1 - '‘"01 and 3702. (Now see 1063 (7th Edn.), pp. 8S07, 3808, O. 31, R. 1, X. 30, 
Pte. 26 to 31) ” 


(’64) I. L. R. (1964) 1 Ker. 320 (3>22)—Madhavan Nair J. — "The A. I. R. 
Commentaries on the Code of Civil Procedure In Note No. 4 io O. 84, R. 7 put the 
position onccinetly thna M 


1963 Rajasthan 4 (5) (Pr.3) (A.I.R. V 50 C 3 ]— Jaqat Narayan "Then 
Is conflict of opinion on the question whether an appeal lies against an order staying 
or refusing to stay an execution proceeding. The different views have been classified 
as follows by Chitaley in Note 44 to 8. 47. Code of Civil Procedure: 


COURT. FEE8 ACT, 1870 & 8'JITb VALUATION ACT, 1887. 

1965 Punj. 1 (11) (Pr. 25) [A. I. R. V 52 C ll (FB) — P. C. Pandit 
With regard to this definition (of ’consequential relief ), Chitaley in his Commentaries 
on the Court. fees Act and the Suits Valuation Act Second Edition)’, on page 185 has 
observed thus ”. 

1956 Madras 593 (595) (Pr. 8)|A,I.R. V 43 C 187]— Ramastvant J,—" The 

permutations and combinations which arise in regard to the procedure to ho followed 
has been comprehensively and accurately summarised in the well-known A. I. R. 
t ommentariG? on the Court-foes Act and Suits Valuation Act (2nd Edn.) at page 871 
as follows : — ” [Quoted and relied upon] 


CRIMINAL PROCEDURE CODE, 1898. 

(’62) 1962 (1) Cr. L. J. 96 (98) (Pr. 13)_T. N. E. Tirumalpad J. C.— ’‘Tblo 
is tho view which I find has bo^n accepted as correct in the A. J. R. Commentaries 
to tho Code of Criminal Procedure at Fages 880 and 881. It is seen from the said 

Commentaries that there ip a conflict of decisions on tho question The 

Commentators are of tho opinion that tho view expressed in tho Calcutta case is not 
the correct view. I certainly agree with the A. I. R. Commentaries on this point/’ 

1958 All. 439 (442) (Pr. 14) |A.I.R. V 45 C 109] (DB)— James /.—“I would 
also refer to the opinion of the learned authors of the A.I.R. Commentary on the Code 
of Criminal Procedure, Yol. IY, 5th Edn., appended under 8. 540 

LIMITATION ACT, 1908, 

1963 Punj. 457 (459) (Pr. 7) I A. I. R. V 50 C 1271 — Grover J.—" As stated 
In Chitaley’s Limitation Act, (3rd Edition), Volume 1 Pago 524, tho words ’Stayed by 
an injunction or order’ havo reference to an order of a court and not to a disability to 
sue or to apply arising from other causes." 

1961 Pat. 134 (137) (Pr. 18) [A.I.R. V 48C36 ] — Raj Kishore Prasad J. — 
The question under consideration has been thoroughly and clearly dealt with in A.I.R. 
Commentaries on the Indian Limitation Act. 3rd Edition. Vol. I. Note 11. page 595. 
Note 18. pages 601-604 and Note 32 page 638." 

1960 Kerala 306 (308) (Pr. 17) [A.I.R. V 47 C 144] — M. S. Menon and T. K. 
Joseph JJ . — "As pointed out by Chitaley : * W r hore no time is fixed for dolivery, if 
the correspondence between the parties shows that the matter was being enquired into 
and that there was no refusal to deliver up to well within a year of the suit, thhs 
artiole (Art. 31) cannot be pteidnd nq h b«f . , * . , / (Limitation Act, Yol. 9, 

F**t 1117V. 
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1959 Mad. 26 (27, 28) (Pr. 10) [A.I.R. V 46 C 6\—Rama$u)ami J "This 

oonfllofc of opinion has been settled by a Benoh decision of this Court in Kamppanna 
Qounder v. P onnuthay ee , 1966-2 Mad. L J. (N. R. 0.) 62=*=(A. I. R. 1966 Mad. 198). 
. . . . In this connection it is interesting to note that in the A. I. R. Commentaries on 
the Limitation Act, the view expressed In this Benoh decision is submitted to be the 
correct view (Yol. I page 588).’” 


REGISTRATION ACT, 1908, 

1960 Madh. Pra. 3 (Pr. 8) [A. I. R. V 47 C 2] — Dtxii J.— "The prinolple 
kaid down in I. L. R. 4 Bom. 126 has be9n followed in many cases which have been 
noted in Chitaloy’s Registration Act (Second Edition) at pago 367. . . , 

196G Mad. 244 (Pr.9) [A.I.R. V 47 C 77] — Hamaswami J . — "It i3 interest- 
ing in this connection to note that the A. I. R. Commentaries on the Registration Act 
(Second Edition) at pages 526 to 630, after an elaborate discussion of the entire case- 
law and the principles of S. 77 of the Registration Aot, mention at p. 530 that the 
view expressed by Abdur Rahman J. is oorreofc.'* 


8TA&P ACT, 4899. 

1967 Him. Pra. 29 (31) (Pr. 11) [A. I. R. V 54 C 9 )—Om Prakasli J . C.— 
From the language, used in the document, it is capable of failing within the definition 
of a bond, as defined in sub.s. (5) (b) of S. 2, Stamp Act, and also within the definition 
°! promissory note, under eub.s. (22) of that section. The maxim boing, specialia 
general ibus derogani, an instrument which satisfies the definition under sub.s. (5) (b) 
must bo held to be taken out of the more general definition in sub.s. (22), vide A. I. R. 
Commentaries on the Stamp Act, p. 70.” 


TRANSFER OF PROPERTY ACT, 188*. 

1964 Punj. 210 (211) (Pr. 4) [A.I.R. V 51 C52] — S. S. Dulat Actg. C. J . and 

D . K. Mahajan J. — "It is significant that the provisions of this section (S. Ill, T. P. 

Act) have never been applied as a rule of equity, justice or good conscionco by any of 

the High Courts in the territories to which this provision is not made applicable under 

B. 1 of the T. P. Act, whereas a number of cases will be found at page 173, Note 4, 

of Cbitaley’s Transfer of Property Act, Yol. I, whore principles underlying the provi. 

sions of the Transfer of Property Aot have boon so applied " 

1961 Mad. 28 (30) (Pr. 7) [A. I. R. V 48 C 7] — Bamaswami J. — "In this 

connection the learned Distriot Munsiff has pertinently pointed out the implications of 

the decision in Gopal Chandra Das v. Harendra Nath Datta, 68 Ind. Cas. 483 (Cal.) 

. . . . This decision has been cited with approval in the well-known commentaries 

on the Transfor of Property Act by Chitaley and Annaji Rao. Third Edition (1950), 
page 1861”. 

, 1957 Jammu and Kashmir 16 (Pr. 2) [A.I.R. V 44 C 13] _ Shahmiri J 

^his connection reference may also be invited to Note 9 under B. 114 of Chitaley’a 
Transfer oi Property Aot, 3rd Edition at pago 1898 whioh reads as follows : . , . ." 


A !. R. MANUAL (2ND EDN.) JUDICIALLY APPRECIATED 

P. N . RAMASWAMI J. : — "A person who is in occupation of 
grazing land is its occupier within the meaning of this section, (S. 10 of the 
battle Trespass Act, 1871) and he is entitled to seize cattle within the 
meaning of this section, and he is entitled to seize cattle trespassing on such 
and and doing damage thereon. (For an exhaustive citation of the relevant 
cases see the most welcome 2nd (1960) Edn. of the A.I.R. Manual Vol. I 
referring to A I. R. 1947 Pat. 172=47 Cri. L. J. 986 ; A. I. R. 1943 Sind 152 = 

p - J V 76 t 1 R< 1916 Lah - 281==17 Cri - L. J. 63 ; A. I. R. 1919 Cal. 

30 < - ri - L. J. 398. —A.I.R. I960 Mad. 331 (332)^=1960 Cri. L. J. 932 (9331 

I -n i “i * 0 , A ‘ 1060 ■ a/a ^- 443 (440)-* I960 Cri. L. I. 1340 (1844) 

l . fl. 4 c 1 liia a. 1. R. Manual (ind Rdd.J rifirnd If.) 



